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CASES  ARGUED  and  DETERMINED  in  the  COUKi^; 
of  COMMON  PLEAS.  By  JAMES  MANNING, 
Serjeant  at  Law,  and  T.  C.  GRANGER,  of  the 
Inner  Temple,  Esquire,  Barrister  at  Law.  Vol.  IV. 
From  Easter  Term,  1842,  to  Michaelmas  Term, 
1842,  both  inclusive.    London,  1844 


[1]  Cases  Argued  and  Determined  in  the  CoimT  of  Common  Pleas, 
IN  Easter  Term,  in  the  Fifth  Year  of  the  Rbiqn  of  Vktioria. 

The  judges  who  usually  sat  in  banc  daring  tihis  tenn  were,  Tindal  C  J.,  Colt- 
nan  J.,  Ers£ne  J.,  Cresswell  J. 

Price  «.  Birch.   April  18, 1843. 

[S.  C.  1  D.  N.  S.  720;  11  L.  J.  C.  P.  193.] 

By  an  indenture  between  the  plaintiff  and  defendant,  it  was  oovenanted  that  the 
defendant  should  obtain  a  licence  from  the  lord  of  the  manor,  and  should  gruit  a 
leue  to  tiie  plaintiff,  and  that  such  lease  should  contain  a  covenant  that  the  defendMit 
would,  during  the  term,  repair  the  premises  demised,  and  that  till  such  lioenoe  was 
obtained  and  such  lease  granted,  the  {daintiff  should  hold  the  premises  fts  tenant 
from  year  to  year,  subject  to  tiie  tenna  and  oonditiona  th««rabet(»«  spec^M — ^In 
ao  action  of  cormant  upon  tiie  indenture,  the  plaintiff  in  his  declaration,  set  out 
the  covenant  that  the  d^enduit  ahonhl  obtain  the  licence  Mid  grant  the  lease,  and 
the  {voposed  covenant  to  repair,  and  then  alleged  that  the  parties  further  covenanted 
that  tiU  the  licence  should  be  obtained  and  the  lease  granted,  the  plaintiff  should 
be  considered  as  tenant  from  year  to  yeu*,  &c,  and  that  whilst  the  plaintiff  should 
be  possessed  of  the  premises  as  tenant  from  year  to  year  under  the  proTisi<HUi  of 
the  indenture,  tiie  dnendant  should  repair  the  said  premises :  Held,  no  Tarianoe. 

Covenant  The  declaration  stated  that,  by  a  certain  indenture,  bearing  date  on, 
made  between  the  defendant  of  the  one  part  and  the  plaintiff  [2]  of  the  other 
part,  &c,  the  defendant  did  covenant,  &c.  that  he,  the  defendant,  would  (inter  alia) 
[Htware  &t)m  the  lord  or  lady  of  the  manor  of  Tettenfaall  Regis,  a  licence  to  demise 
to  the  plaintiff  a  certain  messuage,  &c  for  the  term  of  ten  years,  and  would  make  a 
good  and  sufficient  lease  unto  the  plaintiff  of  the  said  messuage,  &c.  for  ten  yean ; 
and  it  was  tiiOTeby  covenanted  that  the  intended  lease  should  contain  (inter  alia)  a 
oorenant  on  t^e  part  of  the  defendiutt  that  the  ddendant,  his  heirs,  &c,  during  the 
tenn  so  to  be  granted,  should,  at  his  or  their  own  expense,  rexnir,  uphold,  support 
and  keep  in  repair  tiie  extMnal  parts  of  the  outer  doors  and  window  frames,  and  the 
tilei,  amea,  &c,  and  all  other  tha  external  parts  of  the  said  mesaui^e  in  good  and 
tcuantable  order  and  condition,  and  would  paint  the  outside  wood,  stone  and  iron 
work  once  in  every  third  year  of  the  said  term ;  and  each  of  the  parties  did  further 
covenant  that  in  the  mean  time  and  until  the  said  licence  should  be  obtained  and  the 
nid  lease  granted,  the  plaintiff  should  be  considered  as  tenant  of  the  stud  premises 
from  year  to  year,  at  the  rent  and  subject  to  the  terms  and  conditions  thereinbefore 
■peciSed ;  anct  thal^  whilst  the  plaintiff,  his  executors,  &o.,  should  be  possessed  of  the 
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premises  as  t^qdnt  thereof  from  year  to  year  under  the  provisions  of  tke  indenture, 
the  defendkvi^^is  heirs,  &o.,  would,  at  his  and  their  own  expense,  repair,  uphold, 
support  a6d  ^eep  in  repair  the  external  parts  of  the  outer  doors  and  window-frameB, 
ana  th'c.tiles,  slates,  &c.,  and  all  other  the  external  parts  of  the  said  messuage^  &c  in 
gOQ^.  and  tenant-like  order  and  condition,  and  would  paint  the  outside  wood,  stone 

,^^'nron  work  of  the  premises  once  in  every  third  year ;  (prout  patet).    Averment : 
by  virtue  of  the  indenture, — the  licence  not  being  obtained  and  the  lease  not 

•  ^ing  granted, — the  plaintiff  entered  and  became  possessed  as  tenant  from  year  to 
year,  at  the  rent  and  subject  to  the  [31  terms  and  conditions  aforesaid,  and  continued 
so  possessed,  &c.  and  had  performed  all  corenants,  &a  Breach :  that  the  defendant 
did  not  repair,  &c. 

Flea :  non  est  factum. 

At  the  taial,  before  Fatteson  J.,  at  the  last  Staffordshire  assizes,  the  indenture  in 
question  was  given  in  evidenoe.  It  oontained  covenant^  as  stated  in  iJie  declarataon, 
that  the  defendant  would  obtain  the  licence  and  make  the  lease,  and  that  such  lease 
should  contain  (inter  aHa)  the  covenant  by  the  defendant  to  repair,  asid  ccmduded  as 
follows : — 

"And  each  of  the  said  parties  hereto  doth  hereby  further  covenant  wi^  the  other 
of  them,  that  in  the  mean  time  and  until  the  said  licence  shall  be  obtained  and  the 
said  lease  granted,  the  said  Richard  Hope  Frice  (the  plaintiff),  his  executors  and 
administrators,  shall  be,  and  be  considered  as,  tenant  of  the  said  premises  from  year 
to  year,  at  the  rent,  and  subject  to  the  terms  and  conditions,  hereinbefore  specified. 
In  witness,"  &c. 

The  counsel  for  the  defendant  applied  for  a  nonsuit  upon  the  ground  of  a  variwce 
between  the  declaration  and  the  deed  produced,  no  express  coTcuant  being  contained 
in  the  latter  that  the  defendant  should  execute  the  repairs  during  the  tenanoy  from 
year  to  year,  as  alleged  in  the  declaration. 

The  learned  judge  thought  there  was  no  variance,  uid  refused  to  nonsuit  the 
pliuntiff ;  but  gave  the  defendant  leave  to  move  to  enter  a  nonsuit  in  case  the  court 
should  think  mat  there  was  a  variance,  and  should  refuse  to  amend,  which,  by  agree- 
ment, they  were  to  have  the  power  to  do.    The  plaintiff  having  obtained  a  v^^ct, 

Channell  Serjt.  now  moved  to  enter  a  nonsuit,  pursuant  to  the  leave  reserved ;  and 
renewed  the  objection  taken  at  the  trial.  It  may  be  admitted  that  all  the  [4]  covenants 
proposed  to  be  inserted  in  the  intended  lease  must,  during  the  tenancy  from  year  to 
year,  be  considered  as  amounting  to  agreements ;  but  the  objection  is,  that  the  declara- 
tion alleges  a  covenant  to  be  contained  in  the  deed,  which,  in  fact,  is  not  to  be  found 
there.  jTindal  C.  J.  It  would  appear  that  the  maxim — verba  r^ta  inease  videntur  (a) 
— would  apply  in  this  case.]  There  is  oo  doubt  that  a  covenant  may  be  stated  acoord- 
mg  to  its  l^al  effect  (&) ;  but  here  it  ia  professed  to  be  set  out  in  express  wratls,  and 
aim  aocording  to  its  legal  effect,  and  it  is  not  oompetent  to  a  puty  to  take  both  courses. 
The  indenture  is  set  out  in  terms,  and  llien  the  plaintiff  has  superadded  certain  terms 
which  are  not  in  the  deed. 

TmDAL  G.  J.  The  deed  contains  a  covenant  that  until  a  lease  be  granted,  the 
plaintiff  shall  hold  the  premises  on  the  same  terms  as  thereinbefore  specified,  that  is, 
on  the  terms  stated  in  the  proposed  lease ;  the  plaintiff  then  sets  out  t^oee  terms. 
I  think  this  is  clearly  no  variance. 

The  other  judges  concurred. 

Bnle  refused. 


[6]  GoLDsmTH  V.  Martin.   April  19, 1842. 

[s.  a  4  Scott,  N.  a  620i  n  l.  j.  o.  p.  201.] 

A  entered  his  horse  for  a  race  and  paid  the  subscription  money ;  the  horse  won,  but 
it  tumod  out  that  by  the  rules  of  the  race  he  was  not  entitied  to  run.   Notice  of 

(a)  For  the  application  of  this  maxim,  see  Co.  Litt  9  a.,  1  Tha  Ca  latt  B0(^ 
10  Vin.  Abr.  235,  tat  Estate  (K.  2),  pL  6. 

{b)  Vide  Com.  Dig.  tit  Pleader  (C.  37) ;  5  Mann.  &  Ryl.  461 ;  ante,  vol.  t  p.  281 ; 
post,  9,  n.  (&). 
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tiie  objectum  had  been  ^vea  to  A.  before  the  race ;  Held,  that  he  was  not  entitled 
to  reooTer  his  suheeriptioD  money. 

Assampcdt^  for  money  had  and  received,  and  upon  an  account  stated.  Plea :  non 
ammpsit 

The  particulars  of  demuid  vere  as  foIloTs : — 

"  To  the  account  of  the  hack  stakes  at  the  Cambridge  Coronation  Kaces, 

after  deducting  the  stake  of  second  horse  .  .  .  .^14  0 

To  the  account  of  the  hurdle  race  sweepstakes  at  the  Cambridge 
Coronation  Races,  deducting  the  st£^e  of  the  second  horse  30  0 

To  cash  received  by  defendant  of  plaintiff, — entrance  mcmey  to  aud 
races,  and  fees  obtained  as  clerk  of  the  course     .  .  .      3  10 " 

At  tiie  trial  before  Tindal  C.  J.,  at  the  last  Cambridgeshire  assizes,  it  was  proved 
that  the  defendant  was  clerk  of  the  course  and  stakeholder  at  the  Cambridge  "  Corona- 
tion Baces,"  which  took  place  on  the  30th  June  1841.  There  were  two  sweepstakes, 
in  renwet  of  which  the  action  was  brought,  one  of  which  was  called  the  hack  stakes, 
and  the  otAter  the  hurdle  stakes.  By  the  printed  rules  of  the  races,  thorough-bred 
hones  in  the  hack  stakes  were  to  carry  seven  pounds  extra,  and  in  the  hurdle  stakes 
they  were  not  to  run  at  all  The  plaintiff  entered  his  horse,  Cavall(^  as  "  not  a  thorough- 
bred "  horse,  for  both  stakes,  and  paid  the  defendant  as  clerk  of  the  course,  11.  entrance 
Duxiey  for  the  hack  stakes,  21.  for  the  hurdle  stakes,  and  10s.  fee.  An  objection  to 
Cavallo,  as  a  thorough-bred  horse,  was  delivered  to  the  plaintiff  before  the  race.  The 
h«se,  however  ran,  and  won  both  races.  The  question  had  been  referred  to  the  stewards ; 
who  decided  that  Cavallo  was  a  thorough-bred  horse,  [6]  and,  therefore,  that  the 
[daintiff  was  not  entitled  to  either  of  the  stakes. 

On  behalf  of  the  plaintiff  it  was  contended,  that  at  any  rate  he  was  entitled  to 
mover  the  3L  IDs.  entrance  money ;  but  the  Lord  Chief  Justice,  on  the  authority  of 
Marryat  t.  Brodmck  (Muiph.  &  Hurlst  96,  S.  C.  2  M.  &  W.  369),  directed  a  nonsuit, 
reserring  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  that  amount. 

Channell  Serit.  now  moved  accordingly,  and  contended  that,  either  there  was  no 
t^tuhctory  proof  of  the  objection  having  been  properly  made  before  the  race,  or  the 
entnnoe  mon^  had  been  paid  without  oonsiderataon ;  and  that^  either  way,  the  plaintiff 
was  entitled  to  recover  the  31.  IDs. 

TlKDAL  G.  J.  This  is  not  like  the  case  of  an  insurance ;  where  a  party  paying 
the  premium  may  recover  it  back  before  the  risk  has  commenced  (b).  It  is  more  like 
the  case  of  money  paid  by  a  party  in  his  own  wrong.  It  is  clear  from  the  evidenoe 
in  Uie  cause,  that  tne  entrance  money  was  to  form  part  of  the  stakes. 

CoLTHAN  J.  Suppose  after  the  money  had  been  paid,  that  the  horse  had  not  run, 
or  had  died, — would  the  plaintiff  have  been  entitled  to  recover  the  money  back  ? 

Ebskine  J.  If  we  were  to  hold  that  the  plaintiff  had  a  right  to  recover  his  sub- 
seription  money,  it  would  be  offering  a  premium  to  a  man  to  enter  a  horse  under 
a  wrong  description.  If  no  objection  were  taken,  he  might  win  t^e  race ;  and  if  an 
objection  were  taken,  he  would  have  his  money  badL 

Crbsswell  J.   It  is  like  the  case  of  a  joint  fund.   Each  person  contributes 
his  share,  and  takea  hia  chance  of  winning. 

Bule  refused  (a). 


Blake  v.  Be&tthont.   April  18,  1842. 

[aC.  4Soott,N.K.6l7;  1  D.N.  a  697;  11  L.  J.  C.  P.  232.] 

A.  the  drawee  of  a  bill,  accepts  it  payable  at  a  particular  place,  without  stating  it  to 
be  payable  there  only  or  not  elsewhere :  Held :  that  such  bill  may,  in  an  action 

(4)  Vide  diet,  per  Lwd  ManafieW  C.  J.  in  Tyrie  v.  Fletcher,  Cowp.  668 ;  Penson  v. 
lee,  2  R  &  P.  330. 

(a)  That  the  action,  sopiionng  any  action  to  be  maintainable,  was  properly  bro^ 
against  the  stakeholder,  see  JS^sr  t.  (Motm,  9  East,  378 ;  MobaM  v.  Hall,  Peake, 
NTpTa  127,  128 ;  MwA  v.  Clarke,  2  N.  C.  299,  2  SooM^  476. 
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agaiiut  A.,  be  declared  upon  as  made  payable  at  that  place,  although  ednoe  the  1  & 
2  G.  4,  0.  78,  Buch  an  acceptance  amounts  to  a  general  acceptance  (post,  10  (c)). 

Assumpsits  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange.  The  second 
count,  (upon  another  bill,)  stated  that  the  drawers  made  their  bill  directed  to  the 
defendant,  &&,  "  and  the  defendant  then  accepted  the  last-mentioned  bill,  payable  at 
a  certain  pUice  in  London,  to  wit,  at  the  banMng  house  oi  W.  D.  and  Ga  London ; " 
averment  of  presentment  to  the  defendant  at  W.  D.  and  Ga  and  non-payment.  The 
third  count  was  upon  another  bill,  accepted  in  a  similar  manner  to  that  of  the  bill 
mentioned  in  the  second  count. 

Pleas  :  to  the  first  count,  first,  that  the  alleged  drawers  did  not  draw,  and  secondly, 
that  the  defendant  did  not  accept ;  to  the  second  and  third  counts,  non  acceptavit  (a)' 
only  ;  upon  all  which  pleas  issue  was  joined. 

At  the  trial  before  Gumey  K  at  the  last  assizes  for  the  county  of  Surrey,  the 
plaintiff  gave  in  evidence  bills  accepted  by  the  defendant,  which  corresponded  literally 
with  those  set  out  in  the  second  and  third  counts,  and  the  jury  found  a  verdict  in  bis 
favour ;  leave  being  [8]  however  reserved  to  move  to  enter  the  verdict  for  the  defen- 
dant on  the  issues  upon  the  last  two  pleas. 

Shoe  Serjt.  now  moved  for  a  rule  accordingly,  upon  the  ground  of  variance.  The 
declaration,  though  agreeing  literally  with  the  bills  produced,  is  framed  as  upon  an 
acceptance  at  a  particular  place.  By  the  I  &  2  G.  4,  c.  78,  s.  1,  it  is  enacted,  "that 
the  acceptance  ot  a  bill  of  exchange  payable  at  the  house  of  a  banker  or  other  place, 
without  further  expression  in  the  acceptance,  shall  be  deemed  to  be,  to  all  intents 
and  purposes,  a  general  acceptance  ;  but  that  if  the  acceptor  in  his  acceptance  express 
that  he  accepted  the  bill  payable  at  a  banker's  house  or  other  place  only,  and  not  other- 
wise or  elsewhere,  such  acceptance  shall  be  deemed  to  be  a  qualified  acceptance."  The 
acceptance,  therefore,  in  this  case  not  purporting  that  the  bill  was  payable  at  the 
bankine  house  of  Messrs.  W.  D.  and  Co.  only,  was  in  law  a  general  acceptance  and 
should  have  been  so  declared  upon.  [Tindal  C.  J.  No  doubt  in  point  of  law  this  is  a 
general  acceptance,  but  the  question  is,  whether  there  is  any  vanuice.  At  moat  the 
statement  of  the  place  where  the  bills  were  made  payable  was  unnecessary,  and  the 
rule,  utile  per  inutile  non  vitiatur,  would  seem  to  apply.]  The  declaration  states  tiiat 
the  bills  "  were  payable  at  a  certain  place,"  but  in  law  they  were  not  so,  for  they  were 
payable  any  where.  The  plaintiff  has  treated  the  bills  in  his  declaration  as  though 
they  were  payable  only  at  that  particular  place ;  for  he  has  averred  a  presentment 
there  and  nowhere  else.  In  Exon  v.  Mussell  {a)%  which  was  an  action  by  the  indorsee 
against  the  maker  of  a  promissory  note,  the  plaintiff  declared  that  the  defendant  made 
the  note  payable  at  the  nouse  of  M  es8i-3.  B.  and  Co.  London.  Upon  production  of  the 
note  at  the  trial,  it  appeared  that  the  address  at  [91  the  house  of  Messrs.  B.  and  Go. 
was  written  at  the  foot  of  the  note.  This  was  heM  to  be  a  variance.  Lord  Ellen- 
borough  C.  J.  in  giving  judgment,  said  '*  The  plaintiff  had  taken  upon  himself  to  aver 
that  such  is  the  import  of  the  note ;  he  has  therefore  not  truly  stated  the  note ;  for 
he  has  stated  that  it  is  made  payable  at  a  particular  place.  Therefore  he  ought  to 
have  been  nonsuited,  upon  the  ground  that  he  has  misdescribed  the  note  as  payable 
at  a  particular  place,  which  it  is  not ;  t^e  address  being  no  part  of  the  contract,  but  a 
memorandum."  That  case  was  decided  before  the  passing  of  the  1  &  2  G.  4,  c.  78 ; 
but  the  principle  is  applicable  to  the  present  case ;  for  that  act  declares  that  such  an 
acceptance  as  the  present  shall  be  considered  as  a  general  acceptance.  The  statement 
of  the  place  where  the  bill  was  made  payable  must,  therefore,  be  considered  only  as  a 
memorandum  and  not  as  any  part  of  the  contract.  [Erskine  J.  These  bills  are  so  far 
payable  at  the  particular  place  mentioned,  that  in  an  action  against  the  drawer,  pre- 
aentment  to  the  acceptor  at  that  place  must  have  been  proved ;  Oibb  v.  Mather  (ay, 

,  Vide  1  Mann.  &  Ryl.  395  (a),  398      399  (rf). 

)<  4  M.  &  a  606.    See  also  WiUiam  v.  Waring,  6  Mann.  &  RyL  9.    S.  C.  10 

B.  &  C.  2. 

(ay  8  Bingh.  214.  S.  C.  2  Moo.  &  Sc.  387 ;  2  Cro.  &  Jerv.  254.  And  see 
Samderson  v.  Sowes,  14  East,  500 ;  Boche  v.  CaTnpbell,  3  Campb.  247 ;  Bayley  on  Bills, 
220;  Lyon  v.  HoU,  5  M.  &  W.  250.  In  ffiggins  v.  Nichols,  7  DowL  P.  Cf.  651,  the 
argument  uid  judgment  appear  to  have  proceeded  upon  the  assumption  t^t  the 
1  &  2  G.  4,  c.  76,  applied  to  all  actions  upon  acoeptnncea,  even  those  against  drawers 
and  indoTsers. 


Digitized  by 


Google 


BELL  V.  GARDINKR 


5 


Tindal  C.  J.  A  party  may  either  follow  the  words  of  a  contract  literally  or  state  its 
effect]  Here,  the  statemeDt  in  the  declaration  is  different  from  the  legal  effect 
of  the  contract  la  Ghitty  on  Pleading (6)',  it  is  hud  down  aa  a  principle,  "that  a 
contract  or  written  instrument  should  [10]  be  stated  according  to  its  legal  effect," 
and  the  author  adds,  "  indeed  in  some  cases  it  has  been  held  proper,  and  indeed  abso- 
lutely necenaiy  to  depart  from  the  terms  of  the  contract;  and  a  party  has  been 
drfeated  on  the  groui  variance  where  he  has  used  the  precise  words  of  the  contract, 
bat  mis-stated  its  l^al  operation."  Thus  if  a  deed  be  by  the  words  dedi  et  ooncessi, 
&c,  yrt  if  it  operate  as  a  bargain  and  sale,  it  ought  to  be  so  nleaded  (a).  Barker  v. 
lois^)*  is  to  the  Buue  purport  The  aooeptanoe,  therefore,  ooj^t  to  have  been  pleaded 
aeending  to  its  l^al  effect^  that  is,  as  a  general  aoceptance. 

Tindal  C.  J.  I  think  the  effect  of  the  statute  is  to  relieve  a  plaintiff  from  the 
difficulty  under  which  he  previously  laboured,  and  to  enable  him  to  treat  an  aocept- 
uce  as  gener^  which,  before  the  act,  was  a  particular  one.  But  although  in  this 
case  there  was,  in  law,  a  general  acceptance — that  is,  an  engagement  to  pay  any  where 
—such  general  acceptance  would  include,  amongst  others,  toe  particular  place  men- 
tifmd  in  the  declaration ;  and  it  does  not  lie  in  the  defendant  s  mouth  to  say  that 
the  Mil  was  not  payable  at  that  place,  when  he  has  himself  referred  the  parties  there 
for  payment 

The  rest  of  the  court  ocmourred. 

Rale  refosed  (e). 

pi]   Bkll,  Public  Officer,  &c,  v.  Gardiner.    April  21,  1842. 

[S.  C.  4  Scott,  N.  R  621 ;  1  D.  N.  S.  683 ;  11  L.  J.  C.  P.  195.  Applied,  Toumsend  v. 
Crowds,  1860,  8  C.  R  (N.  a)  495.  Approved,  Brmmlie  v.  Om^U,  1880,  5  App. 
Cas.  952.] 

A  n^otiable  security  given  by  a  party  in  satisfaction  of  a  liability  from  which  he  was 
discharged  in  law, — in  ignorance  of  the  facts  which  constituted  such  discharge, 
cannot  be  enforoed  a^tinst  him,  though  he  may  have  bad  the  means  of  knowing 
thoie  facts. — Therefore,  where  a  bill  of  exchange  indorsed  by  A.  for  the  occommoda- 
timi  of  the  drawer,  was  afterwards  altered  in  a  material  pomt^  with  the  consent  of 
the  drawer,  and  when  the  bill  was  at  maturity,  B.,  the  then  holder,  made  a  demand 
upon  A.,  who,  ignorant  of  the  alteration,  though  he  had  ample  means  of  knowing 

(A)>  Vol  i.  pi  305,  6th  ed.  See  also  Stephen  on  Pleading,  p.  417,  4th  ed.  In 
^'idcit  V.  Gordon,  I  Chitt  Kep.  67,  Holroyd  J.  says,  "  The  most  correct  way  of  plead- 
ing is,  to  plead  the  words  according  to  their  legal  effect,  instead  of  adopting  the  words 
used,  which  is  uot  always  safe."  And  see  Com.  Dig.  Pleader  (G.  37) ;  mus.  Saund. 
toL  i  Pl  235  b.  (1> ;  voL  ii.  p.  97  b.  (2) ;  HomU  v.  Richards,  1 1  East,  633 ;  Tinnpest  v. 
BoKlmg.  13  East,  18,  20 ;  Latham  v.  RuUey,  2  B.  &  C.  20 ;  3  D.  &  R.  211 ;  Samderson 
T.  Gr^m*,  5  R  &  C.  909  ;  8  D.  &  B.  643 ;  5  Mann.  &  Byl.  451 ;  Bac.  Abr.  Pleas  & 
Plasdiag  (L  7),  voL  v.  421,  6th  &  7th  ed. ;  ante,  voL  i.  p.  305,  306  {a).  For  the 
rsMon,  vide  ante,  vol  L  pu  281  {d). 

<o)  Vide  Taylor  v.  VaU,  Cro.  Eliz.  166. 

(bf  4  Mod.  149.    S.  C.  3  Lev.  291.    See  also  2  Wms.  Saund.  96  b.  (1). 

(e)  See  v.  Eden,  3  Bingh.  611 ;  FayU  v.  Bird,  6  B.  &  C.  531.  The  objection 
talunin  the  {Hiucipal  case  appears  to  have  been, — nottihat  pi]  t^e  plaintiff  had  shewn 
u  insufficient  presentment,  but  tAiat  having  alleged  a  oonditicmal  and  limited  ocmtraotk 
he  had  proved  an  unconditional  and  general  ocmlxact  If  the  defendant  had  traversed 
the  {M-esmtment  stated  in  the  declaration,  such  traverse  would  have  been  material  in 
respect  of  the  contract  declared  upon,  which  would  have  been  admitted  by  the  ta^verse 
to  be  tiie  true  contract;  but  it  would,  for  the  reason  pointed  out  in  the  judgment, 
lave  been  immaterial  with  reference  to  the  real  contract  between  the  parties,  accord- 
ing to  the  {vovisions  of  the  1  &  2  G.  4,  c  78.  In  Al^  v.  Cla^don  the  declaration 
WIS  upon  a  promise  to  pay  the  plaintiff  5L  when  the  defendant  should  be  required. 
The  jory  found  that  the  defendant  promised  to  pay  the  plaintiff  51.,  but  said  nothing 
ai  to  the  request ;  judgment  quod  querens  nihil  capiat  per  breve.  Sir  F.  Moore,  406. 
&  P.  Peder  r.  Coriar,  2  Boll.  Abr.  719,  21  Yin.  Al»>.  463 ;  and  see  Barker  v.  Awb, 
ib-i  £fafteMW»  V.  JSwigiis     0«rw  Abr.  720,31  Yin.  464. 
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it,  gave  B.  a  promissory  note  for  the  amount  of  the  bill  and  expenses  :  Held,  that 
it  was  a  good  defence  to  the  action  on  the  note  by  B.,  that  at  l^e  time  A.  gave  it» 
he  was  not,  in  fact,  aware  of  the  idteratson  in  the  biU. 

Assumpsit^  by  one  of  the  public  officers  of  a  co-partnership,  styled  "  The  National 
Provincial  Bank  of  EngUmd,"  upon  a  promissory  note  made  by  the  defenduit  in  favour 
of  the  bank,  on  the  2^  August  1840,  for  2031.  6s.  6d.,  at  two  months  after  date. 

Second  plea:  that  before  the  malang  of  the  note,  to  wi^  on  the  Uth  April  1840, 
one  William  Martin  drew  his  bill  of  exchange  directed  to  one  Samuel  Shirley,  and 
thereby  requested  Shirley  three  months  after  the  date  thei-eof,  to  pay  to  the  onler  of 
Martin  2001. ;  that  Martin  then  delivered  the  bill  to  Shirley,  and  requested  Shirley 
to  accept  the  same  for  Martin's  accommodation  ;  [121  that  Shirley  then  accepted  the 
bill  for  the  acoommodation  of  Martin,  and  then  redelivered  the  same,  so  accepted,  to 
Martin ;  that  Martin  indorsed  the  bill  with  his  own  name,  and  then  delivered  the 
same  to  the  defendant^  and  then  requested  the  defendant  to  indorse  the  bill  for  the 
accommodation  of  hiin,  Mutin ;  that  the  defendant  then,  in  compliance  with  such 
request,  indorsed  the  bill  for  the  acoommodation  of  Mutui,  uid  then  redelivered  the 
sune  to  Martin ;  that  he,  t^e  defenduit,  so  indorsed  tJie  bill  for  the  accommodation 
of  Martin  merely,  and  without  having  received  any  consideration  or  value  for  such 
indorsement,  and  that  he  had  not  since  received  any  consideration  or  value  for  the 
same ;  that  at  the  time  he,  defendant,  so  indorsed  the  bill,  the  same  bore  a  certain 
date,  to  vrit,  the  11th  of  April  1840,  and  that  after  the  Indorsement  by  the  defendant, 
and  after  the  bill  had  been  redelivered  by  defendant  to  Martin  as  aforesaid,  and  before 
the  same  was  paid  and  delivered  to  the  said  copartnership  as  hereinafter  mentioned, 
to  wit,  on  the  day  and  year  last  aforesaid,  the  date  of  the  bill  was  altered  to  a  certain 
otiier  date,  to  wit,  the  21st  April  1840,  and  that  such  alteration  was  made  without 
tiie  knowledge  or  consent  of  the  defendant,  and  that  the  defendwt  was  and  remained 
i^orant  of  such  alteration  having  been  made  from  thence  until  after  the  makiiu;  by 
him,  the  defendant,  of  the  said  promissory  note,  and  until  after  the  delivery  of  the 
same  to  the  said  copartnership,  as  in  the  said  declaration  mentioned,  to  wit,  until  and 
upon  the  1st  day  of  September  1840 ;  that  f^ter  t^e  m^ng  of  the  alteration  in  the 
date  of  the  bill  as  aforesaid,  to  wit,  on  the  21st  of  April  in  the  year  last  aforesaid,  the 
said  bill  with  the  date  thereof  so  altered  was  paid  and  delivered  to  the  said  co-partner- 
ship, who  held  the  same  from  thence  until  afterwards,  to  wit,  on  the  22d  of  August  in  the 
[13]  year  last  aforesaid ;  that  on  the  day  and  year  last  aforesaid  the  said  co-partner- 
ship, applied  to  the  defendant  for  payment  to  them  of  the  amount  of  the  bill ;  and 
thereupon  the  defendant  believing  that  the  bill  was  in  the  same  state  in  which  it  had 
been  when  he,  the  defendwit,  so  indorsed  it  as  aforesaid,  and  being  ignorant  of  the 
said  alteration  in  the  date  thereof,  and  never  having  assented  or  agreed  thereto,  agreed 
with  the  said  copartnership  to  make  and  deliver  to  them  the  said  promissory  note  in 
consideration  of  his  said  supposed  lialnlitiy  to  the  said  oo-partner^p  upon  the  bill, 
and  for  no  other  condderation  whatever ;  that  tiie  defendant,  in  pursuance  of  such 
agreement,  did  make  the  said  promissory  note,  and  did  deliver  the  same  to  the  said 
co-partnership  as  in  the  said  declaration  is  mentioned,  in  consideration  of  his  supposed 
liability  upon  the  bill,  and  for  no  other  consideration  whatsoever.  And  so  the  defen- 
dant saith  that  he  made  the  said  promissory  note,  and  delivered  the  same  to  the  said 
co-partnership  in  the  mistaken  belief  that  he  was  liable  to  pay  to  them  the  amount  of 
the  said  bill ;  and  that  he,  the  defendant,  never  received  any  consideration  or  value 
for  making  tile  said  promissory  note,  or  for  delivering  t^ie  sune  to  the  said  oo-partner- 
ship,  or  for  the  payment  thereof.  Verification. 

Replication  :  de  injuria  (a). 

At  the  trial  before  Tindal  C.  J.,  at  Guildhall,  at  the  sitting  after  last  Trinity 
term,  it  was  proved,  on  the  part  of  the  defendant  t^t  he  had  mdorsed  the  hill  iar 
the  aocommoaation  of  Martin,  and  that  t^e  bill  then  bore  date  the  11th  of  April ;  that 
the  date  was  afterwuds  altered  to  the  21st,  with  Martin's  consent,  bat  without  l^e 

privity  of  either  the  acceptor  or  the  defendant;  that  the  defendant  had  made  a 
memorandum  [14]  of  the  time  when  the  bill  would  fall  due,  viz.  on  the  14th  July  ; 
that  notice  of  tiie  dishonour  of  the  bill,  stating  it  to  be  due  on  the  '24th  of  July,  was 
given  to  the  defendant,  and  the  amount  was  demanded  from  him ;  that  on  two 

(a)  Vide  ante,  vol.  i.  pp.  235,  720  {b);  il  171,  298,  348. 
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ooearioiis  after  tiiis  noHoe  the  defendant  saw  the  tnll,  and  that  he  gave  tiie  note,  on 
which  tiie  action  was  brought,  for  the  amount  of  the  bill  and  the  expenses. 

The  lx>rd  Chief  Justice  left  it  to  the  jury  to  aay  whether,  at  the  t^me  of  giving 
t^e  note,  the  defendant  had  any  knowledge  of  Uie  lUteration  in  the  bill ;  and  that  the 
questicKi  was  not,  whether  he  had  the  means  of  knowledge,  of  which  there  could  ba 
no  doubt  The  jury  having  found  that  the  defendant  had  no  knowledge  of  the  altera- 
tion when  he  gave  the  note,  the  verdiot  was  entered  in  his  favour  on  the  issue  on  the 
second  plea. 

Channell  Serjt.,  in  last  Michaelmas  term,  obtained  a  rule  nisi  for  judgment  for  the 
pUintiff  Don  obstante  veredicto,  or  for  a  new  trial,  on  the  ground,  ei^er  that  the  plea 
was  no  answer  to  the  action,  inannuoh  as  it  shoiM  have  aho  alibied  that  tiie  deuen- 
dant^  at  the  tame  he  gave  note,  had  no  means  of  knowing  that  ^e  bill  had  been 
attend ;  or  tha^  if  the  jdea  mi^t  be  otxisidered  as  also  nc^tiviqg  the  means  of 
knowledge,  then  the  direction  of  the  Lord  Chief  Justdoe  was  uioorreet  He  put  the 
ease  as  standing  upon  the  same  ground  as  if  the  defendant  had  paid  the  note,  and  was 
seeking  to  recover  back  the  amount  in  an  action  for  money  had  and  received  ;  Bilbie 
V.  Lmnley  (2  East,  469),  Afilnes  v.  Dmcan  (6  B.  &  C.  671,  9  D.  &  R  731). 

Tidfourd  Serjt  (with  whom  was  Gray)  now  shewed  cause.  The  question  is, 
whether  t^e  note  was  given  by  the  defendant  under  a  mistake  as  to  the  real  facts ; 
for,  if  so,  although  that  mistake  may  have  arisen  from  his  own  [15]  negligence,  pay- 
meDt  oannot  be  enforced.  This  case  has  been  put  by  the  other  side  on  the.aame  foot- 
ing as  an  action  for  money  had  and  received.  It-  may  be  so  considered ;  and  none  of 
the  decided  authorities,  from  BiUne  v.  lAmley  downwards,  militate  against  the  proposi- 
tion flontended  for  on  tiie  part  of  the  defmdant  But  the  question  mi^  be  considered 
as  aet  at  rest  by  the  recent  case  of  v.  8(Hari  (9  M.  &  W .  54),  where  it  was  held, 
that  if  a  party  pay  mcmey  under  a  forgetfulness  of  facts  at  t^e  time  of  payment,  he  is 
entitled  to  recover  it  back,  though  he  had  full  means  of  knowledge  at  the  time.  That 
wM  an  action  by  one  of  the  directors  of  an  insurance  company  to  recover  money  paid 
to  the  defendant  on  an  insurance  upon  the  life  of  her  deceased  husband.  The  policy 
had,  in  fact,  lapsed  just  before  the  death  of  the  party,  by  non-pajnneut  of  the  last 
qnarteily  premium.  The  actuary  of  the  office  had  informed  two  of  the  directors  of 
this  fact,  wd  one  of  them  had  written  the  word  "lapsed,"  in  pencil,  on  the  policy. 
Some  months  afterwards  the  defendant,  as  executrix  of  her  late  husband,  applied  to 
the  f^oe  for  the  payment  of  the  policy  in  question,  and  of  two  other  policies.  The 
directors  drew  a  cheque  for  the  amount^  having  as  t^ey  stated  at  the  trial,  entirely 
fngotten  tAat  the  policy  had  lapsed.  Ziord  .^anjg;er  C.  fi.,  before  whom  the  cause 
ma  tried,  was  at  that  time  of  opinion,  that  if  tiie  directors  had  had  knowledge^  or  the 
■Mans  <rf  knowledge,  that  the  policy  had  lapsed,  the  plaintiffs  were  not  entatled  to 
recover ;  and  that  uieir  subsequently  forgetting  it  would  make  no  difference ;  and  the 
l^aintiff  was  accordingly  nonsuited.  A  rule  nisi  was  obtained,  on  the  purt  of  the 
plaintiff^  to  set  aside  wis  nonsuit,  and  enter  a  verdict  for  the  plaintiff,  or  for  a  new 
tri^ ;  and,  after  argument,  in  which  t^e  vuious  authorities  were  brought  under  tJie 
ooosiderataon  of  the  court,  Lord  Abinger  G.  J.  thus  expressed  himself  :-^16]  "I 
think  t^e  defendant  ought  to  have  had  the  opportunity  of  taking  the  opinion  of  the 
.jury  OD  t^e  question,  whether,  in  reality,  the  directors  had  a  knowledge  of  the  facts, 
aod,  therefore,  that  there  should  be  a  new  trial,  and  not  a  verdict  for  the  plaintiff; 
ahhougfa  I  am  now  prepared  to  say,  that  I  laid  down  the  rule  too  broadly  at  t^e  trial, 
as  to  the  effisct  of  their  having  had  means  of  knowledge.  That  is  a  very  vague 
exprenon,  and  it  is  dilBoult  to  say,  with  preeision,  what  it  amounts  to ;  for  example, 
it  may  be  that  the  party  may  have  the  means  of  knowledge  on  a  partunilar  subject, 
<mly  by  sending  to  and  obtuning  infonnation  from  a  correspondent  abroad.  In  the 
case  ol  Siibie  v.  Lmdey,  tJoie  ai^gument  as  to  the  party  having  means  of  knowledge  was 
naed  by  counsel,  and  adopted  by  some  of  the  judges ;  but  that  was  a  peculiar  case, 
aod  then  oaxt  be  no  question,  that  if  the  point  had  been  left  to  the  jury,  they  would 
have  found  that  the  plaintiff  had  actual  knowledge.  The  safest  rule,  however,  is, 
that  if  the  party  makes  the  payment  with  full  knowledge  of  the  facts,  although  under 
igDorsooe  of  the  law,  there  being  no  fraud  on  the  other  side,  he  cannot  recover  it  back 

r'n.  There  may  also  be  cases  in  which,  although  he  might,  by  investigation,  learn 
state  of  facts  more  aoourately,  he  declines  to  do  so,  and  chooses  to  pay  the  money 
notwithstaodiiw ;  in  that  case  taere  can  be  no  doubt  that  he  is  equally  bound.  Then 
there  v  a  thiid  case,— aud  die  moat  difficult  one, — ^where  the  party  had  onoe  a  full 
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knowlede;e  of  the  facts,  but  has  since  f(n^otten  them.  I  certainly  lud  down  tlie  rule 
too  widely  to  the  jury,  when  I  told  them,  tJutt  if  the  directors  once  knew  tiie  faots^ 
thOT  must  be  taken  stUl  to  know  them,  aad  ccmld  not  recover,  by  saying  that  they 
had  since  forgotten  them.  I  think  t^e  knowledge  of  the  facte  which  disentitles  the 
party  from  recovering,  must  mean  a  knowledge  existing  in  the  [17]  mind  at  tJie  time 
of  payment  I  have  litUe  doubt  in  this  case  that  the  directors  had  forgotten  the  faxA, 
otherwise  I  do  not  believe  they  would  have  brought  the  action ;  but  aa  Mr.  Flatt  (a) 
certainly  has  a  right  to  have  that  question  submitted  to  the  jury,  there  must  be  a  new 
trial."  The  other  barons  concurring,  the  rule  was  made  absolute.  That  case,  there- 
fore, is  a  decisive  authority  in  favour  of  the  defendant.  In  BilUe  v.  Lumletf  (2  East, 
469)  it  appeared  not  only  that  the  party  who  made  the  paymrat  had  the  means  of  know- 
ledge, but  also  that  he  had  the  actual  knowledge,  of  all  the  material  facts.  In  every 
case  where  the  phuntaff  has  been  held  entitled  to  reoovo-  money  paid  under  a  mistake 
tiie  facta,  the  means  of  knowledge  easted,  if  they  had  been  exen^ed,  Hios,  in 
Bize  V.  Die^aaon  (1  T.  R.  285),  where  a  bankrupt  had  underwritten  a  policy  to  &  broker 
acting  under  a  commission  del  credere,  md  losses  on  the  policy  happened  before  the 
bankruptcy  and  were  adjusted  by  the  bankrupt,  it  was  held  that,  as  the  broker  might 
have  deducted  the  amount  of  the  loss  from  the  debt  which  he  owed  to  the  estate  of 
the  bankrupt,  but  had,  by  mistake,  paid  alt  that  was  due,  to  the  assignees,  without 
deducting  such  money,  he  might  recover  it  from  them,  as  money  had  and  received  to 
his  use  (a).  In  that  [18]  case  there  is  no  doubt  that  the  broker  might  have  known  aX\ 
the  circumstances.  So,  in  Cox  v.  Frmtice  (3  M.  &  S.  344),  where  the  defendant  had 
received  from  his  principal  abroad  a  bar  of  silver,  and  took  it  to  the  plaintaffis,  who 
melted  it,  and  sent  a  piece  to  an  assayer  to  be  assayed  at  t^e  defendant's  expense,  and 
paid  a  price  for  the  bar  to  the  defendant^  as  for  the  number  ot  ounces  of  silver  which, 
by  the  assay,  it  was  calculated  to  contain,  which  number  was  afterwards  discovered 
to  exceed  the  true  quantity ;  it  was  hel(^  that  the  plaintiff  mighty  after  having  offered 
to  return  the  bar,  maintain  an  action  for  money  had  and  received  against  the  defendant 
for  the  price  thus  paid  to  him  under  a  mistake.  There,  also,  the  plaintiffs  might,  by 
inquiry,  have  ascertained  the  exact  quantity  of  the  silver  before  they  paid  the  money 
over  to  the  defendant.  The  principle  upon  which  all  these  cases  have  been  decided, 
has,  in  truth,  nothing  to  do  with  the  fact  of  the  party  having  or  not  having  the  means 
of  knowledge.  If,  indeed,  a  payment  be  made  voluntarily,  either  with  a  full  know- 
ledge of  the  facts,  or  under  a  determination  not  to  inquire  into  tiiem,  the  money  so 
paid  cannot  be  recovered :  but  tha,t  is  not  the  present  case ;  for  it  is  obvious  that  this 
defendant  always  considered  [Iff]  himself  liable  upon  the  bill,  and  was  so  tinted  by 
the  other  parties,  when,  in  f&et,  he  was  discharged  from  his  liability  by  the  alteration 

(a)  Counsel  for  the  ddenduit. 

{d)  Bm  T.  Didcaaon.  would  seem  to  be  the  case  of  a  payment  made  rather  und«r  a 
mistake  of  law  than  of  fact.  It  does  not  appear  from  the  report  that  the  pkuntiff  was 
in  ignorance  of  any  of  the  facts.  The  rule  laid  down  by  Loi^  Mansfield  is  very  broad. 
— "Where  money  is  paid  under  a  mistake,  which  there  was  no  ground  to  claim  in 
conscience,  the  party  may  recover  it  back  again  by  this  land  of  action."  (P.  287.) 
Gibbs  J.,  in  commenting  upon  this  case  in  his  judgment  in  Brisbane  v.  Dacres  (5  Taunt 
154),  says,  "  It  is  most  certain  that  the  only  question  under  the  consideration  of  the 
court  was,  whether  the  right  of  the  broker, — who  had  a  del  credere  commissioD, — 
to  make  the  deduction,  ranged  itself  under  the  case  of  Grove  v.  Dubois,  1  T.  R.  112, 
and  Mingay  declined  all  argument,  and  gave  up  the  case.  It  was  taken  for  granted 
without  argument,  that  if  the  plaintiff  would  have  had  a  right  to  make  the  dMucti(Hi 
before  payment^  he  mi^t  recover  bade  the  amount  after  payment."  And  afterwards, 
observing  upon  tiie  passage  from  Lord  lijbnafield'B  jwlgment  above  cited,  he  adcb, 
"  Mistake  mav  be  a  mistake  of  law  or  of  fact ;  but  I  cannot  think  Lord  Mansfield  said 
*  mistake  of  law,'  for  Lord  Mansfield  had,  six  years  before,  in  Lowry  v.  Bowrdwa 
(2  Dougl.  467),  heard  it  said,  'money  paid  in  ignorance  of  the  law  could  not  be 
recoverwl  back,'  and  had  not  dissented  from  the  doctrine,  and  Buller  J.  sat  by  him, 
who  had  expressly  stated  the  distinction  six  years  before,  in  Lmory  v.  Bowrdim,  and 
would  not  have  sat  by  and  heard  the  contrary  stated  without  noticing  it" 

Upon  the  point  that  money  paid  under  a  mistake  of  law,  but  with  knowledge  erf 
the  facta,  cannot  be  recovered,  SriAane  v.  Dacres,  6  Taunt  143,  is  a  leading  authority. 
And  see  poet,  26  (a). 
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that  had  been  made  in  the  bill  The  note,  therefore,  was  given  by  the  defendant 
under  a  belief  that  he  was  discharging  a  legal  liability ;  there  was  a  mistake  in  fact^ 
and  not  in  law ;  consequoatly  the  note  cannot  be  enforced  against  him.  [Tindal  C.  J. 
It  appears  that  at  one  time  the  defendant  must  have  known  the  bill  had  been  altered ; 
as  the  memorandum,  in  his  own  writing,  shews  the  time  when  it  was  originally  due.] 
The  fact  was  not  in  his  mind  at  t^e  time  he  gave  the  note :  the  jury  have  so  found, 
and  that  amounts  to  want  of  knowledge  on  his  part 

Independently  of  the  want  of  knowledge  there  is,  moreover,  enough  upon  the  face 
of  the  idea  to  afford  a  good  defence.  It  is  stated,  tiiat  the  note  was  mven  without 
cmsklOTation ;  and  that  woukl  be  sufficient  after  verdiot  In  EasU»  v.  Frai<Aeit  (1  C. 
M.  &  B.  798,  4  T^rwh.  472,  affirmed  upon  a  writ  of  erxor,  2  G.  M.  &  B.  542),  in 
aasumpsit  on  a  Inll  of  exchange  by  indorsee  against  indorser,  the  defendant  pleaded 
that  he  indorsed  the  bill  to  the  plaintiff,  without  having  or  receiving  any  value  or 
consideration  whatsoever  for  or  in  respect  of  his  said  indorsement,  and  wat  he  had  not 
at  any  time  had  or  received  any  value  or  consideration  whataoever  for  or  in  respect  of 
sudi  indorsement  It  was  held  that  the  plea  was  sufficient  after  verdict,  although  on 
speoal  demurrer  it  might  have  been  bad,  for  not  setting  forth  the  circumstances  under 
which  the  bill  was  sought  to  be  impeached.  On  the  authority  therefore  of  that  case, 
the  present  plea  would  be  sufficient,  as  alleging  want  of  consideration ;  even  should 
the  court  be  disposed  to  think  that  the  defendant^  having  had  the  means  of  knowledge, 
eoold  not  resist  the  pigrment  of  tAie  note ;  for  having  been  given  without  oonsideratacm, 
it  would  amount  to  [20]  a  mere  present^  and  woukl  afford  no  eround  of  action  (a). 

Channel]  Serjt  in  support  of  the  rule.  The  decision  in  KeUy  v.  Sohn  (9  M.  &  W. 
M),  which  had  not  been  reported  when  the  present  rule  was  moved  for,  is  undoubtedly 
idverse  to  the  plaintaff ;  but  still  that  case  is  to  be  distinguished  from  t^e  present 
The  drcumatances  of  this  case  are  strong  to  shew  that  the  defendant  had  actual 
knowledge  of  the  alteration  of  the  bill  at  the  time  he  gave  the  note ;  but  as  the  juiy 
have  found  the  other  way,  it  must  be  so  taken.  Still  there  can  be  no  doubt  tiiat  he 
had  the  amplest  means  of  knowing  the  fact  The  previous  authorities  certainly  seem 
to  bear  out  the  proposition,  that  it  is  not  enough  for  a  party  to  have  made  a  payment 
in  igncffwioe  of  the  focts,  but  that  if  he  had  fuU  means  of  knowledge  he  cannot  recover 
the  money  paid.  And  tiiis  rule  appears  to  be  consonant  with  common  sense.  Suppose 
a  psTty  to  make  a  payment  in  i^oruue  of  facts,  which  by  osing  the  most  ordinuy 
duigoice  he  might  have  ascertamed,  it  seems  hard  upon  the  party  receiving  the  money 
diat  he  ahould  be  obliged  to  refimd  it^  after  a  long  period  has  eliqwed,  and  when  the 
ntoation  (rf  tile  puidea  may  have  been  entirely  changed ;  for  if  t^e  rule  contended  for 
is  sbictly  adopted,  it  would  follow  that  the  pturty  paying  imder  such  circumstances 
mi^t  recover  the  money  at  any  time  within  six  years.  In  Milnes  v.  Dv/ncan  (6  B.  & 
C.  671,  9  D.  &  R  731),  a  bill  of  exchange  had  been  drawn  in  Ireland,  upon  the  stamp 
required  [21j  by  law,  which  was  less  in  amount  than  the  stamp  required  on  a  bill 
drawn  for  the  same  sum  in  England ;  but  there  was  nothing  on  tne  face  of  the  bill  to 
ahew  that  it  had  been  drawn  in  Ireland.  The  holder  in  England  neglected  to  present 
it  Ux  payment,  and  held  it  a  month  after  it  was  due.  The  acceptor  having  become 
bankrupt  the  holder  applied  for  payment  to  the  indorser  who  had  paid  it  to  him. 
llie  latter  refused  to  pay  it,  alleging  that  the  holder  had  made  it  tus  own  by  his  laches. 
Hie  header  then  threatened  to  sue  Mm,  alltwng  that  the  bill  was  void  on  tiie  ground 
that  it  was  drawn  on  an  improper  stamp.  The  indoreor  inspected  the  bill,  uid  finding 
thst  the  stamp  was  not  that  required  im  a  bill  of  the  sune  amount  drawn  in  En^an^ 
but  ignonnt  of  tiie  fact  that  it  had  beoi  drawn  in  Irehind,  paid  the  amount  to  the 
holder.  It  was  held  that  the  money,  being  paid  in  ignorance  of  the  fact,  and  there 
being  DO  laches  imputable  to  the  party  who  paid  the  money,  ho  might  reoover  it  back 
in  an  action  for  money  had  and  received.  The  want  of  laches  was  strongly  relied 
Qpon  in  that  case.  Bayley  J.  in  giving  his  judgment  said,  "There  is  no  doubt  as  to 
the  rule  of  law  applicable  to  this  caae.    If  a  party  pay  money  under  a  mistake  of  the 

(o)  Vide  Pothier,  Traite  du  Contrat  de  Change,  No.  225.  "Dea  Rescriptions." 
No.  234,  235.  "Des  Rescriptions  pour  cause  de  Pret  ou  de  Donation,"  as  to  orders 
for  the  payment  of  money  made  by  way  of  gift  to  the  payees. 

And  see  ante,  vol  iL  691  (a),  as  to  the  general  rules  by  which  donations  inter  vivos 
ud  donations  mortis  oausA,  are  governed. 

a  p.  m— 1* 
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law,  he  cannot  recover  it  back.  But  if  he  pay  money  under  a  mistake  of  tiie realfaot^ 
and  no  laches  is  imputable  to  him,  (in  respect  of  his  omitting  to  avail  himself  of  mk 
means  of  knowledge  within  his  power),  he  may  recover  back  such  money  "  (6  B.  &  C. 
677).  And  Littledale  J.  added,  "whether  the  bill  was  valid  or  not,  depended  on  a 
fact  of  which  the  plaintiff  was  at  that  time  ignorant,  viz.,  whether  it  was  drawn  m 
England  or  Ireland.  It  is  said,  l^t  he  had  means  of  knowing  that,  for  he  might  have 
inquired  of  the  prior  indorser ;  but  there  beii^  nothing  on  the  face  of  the  [223  bill  to 
lewi  him  to  suppose  that  it  was  drawn  in  L^luid,  he  was  not  bound  to  make  any 
inquiry  "  (6  B.  &  C.  680).  In  the  present  case  there  was  that  on  the  face  of  the  bill 
wmoh  ought  to  have  hiduoed  a  man  of  ordinary  caution  uid  prudence  to  make  inquines 
concerning  the  matter ;  the  alteration  was  plain  enougl^  and  the  defendant  having  had 
previous  knowledge  of  the  original  date,  ought  to  have  had  hia  attonlaon  alive  to  the 
fact.  Bilbie  v.  iMtnle^  (2  East,  469),  is  also  in  favour  of  the  plaintiff.  Kelly  v. 
though  apparently  an  authority  gainst  him,  may  be  supported  upon  a  ground  wnidi 
is  not  applicable  to  this  case.  The  ^pnaaagfi  cited  from  Lord  Abmger's  judgment  » 
most  strongly  in  favour  of  the  defendant ;  but  a  passage  from  the  judgment  of  Parke  B. 
shews  the  true  ground  of  the  decision.  His  lordship  says,  "  I  think  that  where  money 
is  paid  to  another  under  the  influence  of  a  mistake ;  that  is,  upon  the  suppoation  tiiat 
a  specific  fact  is  true,  which  would  entitle  the  other  to  the  money,  but  which  fact  is 
uufsiie,  and  the  money  would  not  have  been  paid  if  it  had  been  known  to  the  ^yer 
tiiat  the  fact  was  untrue,  an  action  will  lie  to  recover  it  back ;  and  it  is  against  conscnence 
to  retain  it"  (9  M.  &  W.  58).  In  that  case  it  woukl  undoubtedly  have  been  most 
unconscientdous  in  the  defendant  to  keep  the  money  when  the  policy  had  lapsed.  But 
supposing  l^e  note  had  been  paid  in  tiiis  ease,  and  die  defendant  were  seeking  to 
recover  rock  the  amount,  there  would  be  nothing  unconscientious  on  t^e  part  of  the 
bulk  in  retaining  it ;  for  it  does  not  appear,  uiey  had  any  more  knowledge  of  the 
alteration  in  the  bill  than  the  defendant  It  might  have  been  different  if  tibere  had 
been  any  misrepresentation  on  their  part ;  or  if  they  had  known  of  the  alteration  and 
that  they  had  lost  their  remedy,  and  had  not  shewn  the  bill  to  the  defendant. 

S233  As  to  the  other  point,  the  authority  of  Easton  v.  PrcUchett  is  not  disputed, 
ea  which  distinctly  alleges  that  a  bill  or  note  was  given  without  consideratioD, 
is  sufficient  f^ter  verdict ;  but  in  this  case  there  is  no  distinct  statement  of  want  of 
consideration.  The  plea  says  that  the  defendant,  believing  he  was  liable  on  the  bill, 
and  being  ignorant  of  the  alteration  in  the  date,  agreed  to  deliver  the  note  "  in  con- 
sideration of  his  supposed  liability,  and  for  no  other  consideration  whatever,"  and  in 
pursuance  of  such  agreement  did  deliver  the  same  "in  consideration  of  his  said 
supposed  liability  upon  the  said  bill,  and  for  no  other  consideration  whatsoever; 
and  then  it  concludes  thus :  "  and  so  the  defendant  saith  "  that  he  made  the  note  id 
the  mistaken  belief  that  he  was  liable  upon  the  bill;  "and  that  he,  the  defendaatt 
never  received  any  consideration  or  value  for  making  the  said  promissory  note."  This 
is  only  a  qualified  statement  of  want  of  consideration ;  the  words  "  and  so,"  in  the 
latter  sentence,  connecting  both  its  branches  with  the  former  statement 

TiNDAL  C.  J.  The  question  before  the  court  arises  upon  a  plea  in  answer  to  a 
declaration  against  the  maker  of  a  promissory  note;  in  which  plea  the  defendant 
alleles  that  me  note  was  given  under  a  mistake  as  to  the  facts,  and,  in  effect,  states 
that  the  defendant  having  indorsed  a  bill  of  exchange  for  the  accommodation  of  the 
drawer,  the  bill  was  afterwards,  without  the  defendant's  knowledge,  altered  in  a 
material  point,  so  as  to  relieve  him  from  his  liability ;  that  a  demand  being  made  u^ 
him  in  respect  of  the  bill,  he  gave  the  note  in  satisfaction  of  that  deonand,  bemg 
ignorant  at  the  time  that  he  had  been  discharged  from  liability  by  alteration  m 
the  bill.  That  is  the  ^nend  substance  of  the  plea.  Then  the  question  is,  whether 
this  plea  is  sufficient  without  furtiier  alleging  that  the  defendant,  at  the  time  he  gave 
the  note,  was  [24]  also  witJiout  the  means  of  knowledge  of  the  alteration  of  the  oiU- 
Whatever  doubts  might  have  been  created  by  the  dicta  in  Bilbie  v.  Limley  (3  East, 
469)  and  other  cases,  it  appears  to  me  that  the  late  case  of  Kelly  v.  Solari  (9  M.  &  W. 
54  ;  supra,  19,  21)  is  decisive  upon  the  point,  and  establishes  that  it  is  not  necessary 
to  the  validity  of  such  a  plea  that  it  should  negative  the  existence  of  the  means  of 
knowledge  as  well  as  actual  knowledge.  We  can,  in  fact,  regard  the  possession  of  the 
means  of  knowledge  only  as  affording  a  strong  observation  to  the  jury  to  induce  them 
to  believe  that  the  party  had  actual  knowledge  of  the  circumstances ;  but  there  is  no 
oondusive  rule  of  law  that,  because  a  party  has  the  means  of  knowledge,  he  has  the 
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knowledge  iteelf.  There  is  no  ground^  therefore,  for  a  rule  for  judgment  non  obstante 
veredicto. 

There  may  be  cases  where  the  existence  of  the  means  of  knowledge  might  lead 
irresistibly  to  the  inference  that  the  party  had  actual  knowledge ;  but  I  think,  as  the 
jmy  have  found  that  the  defendant  had  not  knowledge,  in  fact,  when  he  gave  tiie 
not^  that  tliis  rule  must  be  discharged.  I  may  add,  however,  t^t  the  case  of  tha 
present  defendant  is,  in  my  opinion,  stronger  in  his  favor  than  if  the  money  had  been 
actually  paid  over  and  was  sought  to  be  recovered  back ;  for  here  the  defendant  stands 
apoD  uie  invalidity  cX  the  document  which  he  is  called  upon  to  pay  (c). 

GoltiUlN  J.  The  case  of  Kelly  v.  Solari  (9  M.  &  W.  54;  supra,  19,  21)  has 
certainly  modified  an  impression  which  previously  existed  in  the  profession,  that  a 
puiy,  in  order  to  recover  back  money  paid  under  a  mistake  of  facts,  should  also  shew 
that  he  had  no  means  of  knowing  them.  The  inconvenience  that  has  been  pointed 
out  io  ar^ment  may  [26]  undoubtedly  exist ;  but  it  is  not  sufficient  to  induce  us  to 
differ  from  that  case,  which  must  decide  this  question.  I  agree  also,  that  this  is  a 
stronger  case  than  the  recovering  back  of  money  actually  paid ;  for  this  is  no  more 
than  a  proznise  to  pay. 

Erskink  J.  I  am  of  the  same  opinion.  It  appears  that  the  late  case  of  KeUif  v. 
Sotari  has  overruled  the  dicta  in  the  other  cases  cited  at  the  bar ;  and  it  must  now  bs 
takm  Hut  it  is  no  answer  in  an  action  for  money  had  and  received,  brought  to  recover 
back  money  pud  by  mistake,  to  say  that  the  party  had  the  means  of  knowing  the 
facts,  if  he  had  not  the  knowledge  in  reality.  But  I  think  this  case  does  not  wholly 
depend  upon  that  point.  This  is  not  an  action  to  recover  back  money.  If  a  party 
has  paid  money  with  a  full  knowledge  of  all  the  circumstances,  he  cannot  recover  it 
hack ;  it  is  like  a  gift  or  a  present  (a) ;  but  this  is  an  action  brought  on  a  note,  for 
which  tile  defendant  says  there  was  no  consideration.  He  says,  in  efied^  "  I  thought 
1  was  liable  upon  the  bill  at  the  time  I  gave  the  note ;  but  I  was  i^oruit  of  a  met 
that  had  freed  me  from  my  liability,  and  therefore  there  was  no  consideration  for  my 
signing  the  note."  The  jury  have  found  that  the  note  was  given  in  ignorance  of  that 
fact ;  Uiere  was  therefore  no  consideration  for  it.  It  is  a  much  stronger  case  than 
Kdltf  V.  Solari  ;  and  there  is  nothing  unconscientious  in  the  defendant's  resisting  the 
daim. 

Cbbbswell  J.  I  also  am  ctf  oj^nion  tliat  this  rule  must  be  disdiarged.  It  has 
hardly  been  contended  that  the  direction  of  the  liord  Chief  Justice  was  incorrect 
The  question  left  to  the  jury  was,  whether  the  note  had  been  given  in  ignorance  of 
the  alteration  of  [26]  the  bill  They  have  found  it  was  so  given,  and  no  attempt  is 
made  to  disturb  their  verdict  in  that  respect.  But  a  point  is  now  raised,  whether  it 
was  sufficient  for  the  defendant  to  negative  knowledge  of  the  alteration,  or  whether 
it  was  not  necessary  for  him  to  negative  also  the  possession  of  the  means  of  knowledge. 
The  case  has  been  argued  upon  analogy  to  an  action  for  money  had  and  received ;  and 
in  that  view  I  should  consider  we  were  bound  by  the  late  case  of  Kelly  v.  Solari  (9  M. 
&  W.  54),  which  does  not  appear  to  me  to  be  at  variance  with  the  decisions  in  former 
cases.  Where  a  party  has  the  means  of  knowledge,  it  may  be  evidence  of  actual 
knowledge ;  bat  no  case  has  been  decided  that  means  of  knowledge  are  equivalent, 
as  a  matter  of  law,  to  actual  knowledge.  In  Mihus  v.  Duncan  (6  B.  &  d  671,  9  D. 
ft  R.  731),  a  party  who  had  paid  money  in  ignorance  of  the  real  mcts,  though  he  had 
the  means  of  knowled^  was  held  entitled  to  reoover.  But,  supposing  t^e  means  of 
knowledge  to  be  equivalent  to  actual  knowledge,  I  do  not  see  how  uie  absence  of 
laches  coold  make  any  difference. 

On  the  second  point  the  case  in  the  Exchequer  ia  strongly  in  favour  of  the  defen- 
dant. This  is  not  an  action  to  recover  money.  If  money  be  paid  without  considera- 
tion, and  with  a  full  knowledge  of  the  facts,  it  cannot  be'recovered  back  ;  but  a  party 
who  makes  a  promise  without  consideration,  in  ignorance  of  the  true  state  of  the  facts, 
may  certunly  say  he  is  not  bound  to  the  performance  of  it.  Suppose,  in  this  case, 
ihe  d^endant,  omitting  the  latter  part  of  ^e  plea,  had  only  stated  that  there  was  no 
Qonaideration  for  the  note  by  reason  of  his  want  of  knowledge  of  the  facta,  and  the 
pbnnliff  had  refdied,  "you  had  tiie  means  of  knowledge,"  would  that  r^lioation  have 


<c)  And  see  Cola  v.  The  Bank  qf  England,  10  A.  &  £.  437,  2  P.  &  D.  621. 
(a)  Tide  ante,  20(a). 
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been  sufficient  1   I  [271  ap{n%hend  clearly  not    On  the  authority,  therefore,  of  KeUy 
V.  Solan  I  think  the  nue  must  be  dischai^ged. 
Bule  discharged  {af. 

Thomas  Webstek  and  Euzabeth  his  Wife  to  Richabd  Carlins.   April  21,  1842. 

[S.  C.  4  Soott,  N.  R.  636 ;  1  D.  N.  S.  678.    Not  followed,  Blackmmr  v.  BUukmur, 

1876,  3  Ch.  D.  634.] 

The  two  conunissioners  wbo  take  the  acknowledgment  in  England  of  a  married  woman 
under  sects.  79  &  81  of  3  &  4  W.  4,  c.  74,  must  both  be  appointed  for  the  county 
in  which  the  acknowledgment  is  taken. 

Talfourd  Sojt  moved  t^t  an  acknowledgment  by  a  married  woman  taken  at 
Worksop  in  the  county  of  Nottingham,  where  the  property  lay,  might  be  filed  of 
record,  under  the  85th  section  of  the  3  &  4  W.  4,  c  74  (the  fines  and  recoveries 
act)  (a)'.  A  difficulty  [28]  had  been  nused  in  the  master's  office  because  it  appeared 
that  one  only  of  the  commissioners  before  whom  the  acknowledgment  had  been  taken 
had  been  appointed  for  the  comity  of  Nottingham,  the  other  being  a  commissioner  for 
the  county  of  Lincoln.  The  eighty-second  section,  it  was  submitted,  had  provided 
for  such  a  case,  having  enacted,  "  that  any  person  appointed  commissioner  for  any 
particular  county,  riding  &c.,  shaU  be  competent  to  take  the  acknowledgment  of  any 
married  woman,  wheresoever  she  may  lesid^  and  wheresoever  the  lands  or  money  in 
respect  of  which  the  acknowledgment  is  to  be  taken  may  be." 

TlNDAL  C  J.  That  cannot  mean  that  the  o(Hnmiaa<»iers  are  to  act  except  in  the 
county  for  which  they  are  appointed.  OthOTwise  what  would  be  the  use  of  appcdnting 
them  for  separate  counties  t 

The  learned  serjeant  consequently 

Took  nothing. 

Doe  deh.  NomoE  v.  Roe.   April  21,  1842. 

Where  judgment  agiunst  the  casual  ejector  is  sought  to  be  obtained  upon  service  on 
the  agent  of  the  tenant,  the  tenant  being  abroad,  the  agency  must  be  distinctly 
sworn  to ;  and  it  is  not  sufficient  that  the  party  serving  the  declaration  has  been 
informed  by  the  party  served,  and  believes,  that  such  party  is  agent. 

Channell  Serjt.  moved  for  judgment  against  the  casual  ejector.  It  appeared  from 
the  affidavits  that  information  had  beea  obtained  from  certain  parties, — who  stated 

(o)'  See  HombitckU  v.  Hornbwy,  2  Stark.  N.  P.  C.  177 ;  WiUiams  v.  BarlholomeiB^ 
1  Bos.  &  P.  326;  Stevens  v.  Lyndi,  12  East,  38.  S.  C.  2  Campb.  332;  East  India 
Compam/y  v.  Trittm,  3  R  &  C.  280,  290.  S.  C.  5  D.  &  R.  214 ;  Dig.  lib.  22,  tit  6  ; 
Doctor  and  Student,  Dial.  2,  cap.  46,  47;  Pothier,  Traits  de  V  Action  Condiotio 
indebiti,  part  2,  sect  3,  art.  3;  2  Nev.  &  M.  711 ;  6  N.  &  M.  87(a);  GhatfiM  v. 
Paxton,  2  East,  471,  n.,  more  fully  steted  by  Gibbs  C.  J.  in  6  Taunt  155. 

In  LucBU  V.  WonxAtk^  in  t^e  court  of  Common  Fleas  of  tlie  county  palatine  <rf 
Lancaster,  1  Moa  &  Rob.  293,  Lord  Demnan  G.  J.  and  Bolland  B.  held  that  money 
had  and  reoeiTed  lies  to  recover  bacb  the  amount  of  a  pajrment  made  under  a 
forgetfulness  of  facts. 

(a)^  Sect  79  enacts,  "That  every  deed  executed  by  a  married  woman  shall  be 
acknowledged  by  her  before  a  judge,  a  master  in  chancery,  or  two  commissioners." 

Sect  80  enacts,  "  That  the  judge,  &c.,  before  receiving  such  acknowledgment,  shall 
examine  her  apart  from  her  husb^d." 

Sect  81  enacts,  "That  the  Lord  Chief  Justice  of  the  Common  Pleas  shall  from 
time  to  time  appoint  persons  for  every  county,  riding,  division,  soke  place  for  which 
there  may  be  a  clerk  of  the  peace,  to  be  porpetiuil  commissioners  for  taking  audi, 
acknowledgments." 

By  sect  85  the  certificate  of  the  acknowledgment,  signed  by  the  judge  <x  ocnn- 
missioneTS,  with  an  i^davit  verifying  the  same,  is  to  belodged  with  sonw  officer  of 
tiie  court  of  Common  Pleas,  who  shall  cause  tiw  same  to  be  filed  of  reeoid  in  t^  ooart. 
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tiwniaelres  to  be  the  a^ts  of  Paine,  t^e  tenant  in  possession,  for  the  purpose  of 
letting  the  premises  (wluch  information  the  deponent  swore  he  believed  to  be  true), 
— that  Faine  was  abroad ;  the  declaration  had  been  served  on  these  parties,  and  had 
also  been  t^Kxed  on  the  door  of  the  premisea.  He  [29]  cited  Doe  dem.  Dickens  v.  Bm 
(7  DovL  P.  C.  121,  6  Scott,  754),  where,  in  ejectment  to  recover  possession  of  a 
duqiel,  the  tenant  in  possession  having  quitted  the  country  and  not  being  likely  to 
r^um,  service  had  been  effected  on  the  pwson  in  whose  custody  the  keys  of  the 
eh^iel  were  placed,  on  the  wife  of  the  tenant,  tuid  on  his  servant ;  and  the  court 
gnnted  a  rule  i^solute  in  tlie  first  inatance ;  and  i^ne  v.  Em  (6  New  Ca.  207, 

8  DowL  P.  G.  264),  where  tiie  tenant  in  possession  having  absconded,  leaving  Uie  key 
d  his  house  in  the  hands  of  a  broker,  with  instructions  to  let  the  house ;  it  was  held 
thst  service  of  a  declaration  in  ejectment,  by  delivering  a  copy  to  the  broker,  and 
fixing  a  copy  on  the  door  of  the  house,  was  a  sufficient  service. 

'UNDAL  C.  J.  In  the  case  last  referred  to,  it  distinctly  appeared  that  the  broker, 
on  whom  the  service  was  effected,  was  the  agent  of  the  tenant  Here,  the  fact  of 
agency  is  only  stated  upon  the  autiiority  of  the  agent  himself ;  and  it  is  t^e  interest 
M  tiie  lessor  of  the  plaintiff  to  believe  the  statement  so  made. 

Role  refused  (c). 


[30]  Dob  dkh.  Stanway  «.  Bock.   April  19, 1842. 

[&  a  11  L.  J.  C.  p.  194 ;  6  Jun.  266 :  at  Nisi  Prius,  Car.  &  M.  649.  Discussed, 
Drmmond  to  Sand,  1871,  L.  fi.  6  Q.  R  76&  Applied,  Sands  to  Thotapson,  1883, 
32  Ch.  D.  618.] 

hi  1816  A  let  R  into  possession  of  lands  under  an  agreement  for  purchase,  which 
was  never  completed.  R  continued  in  possession  tifl  his  deatdi  in  1822,  without 
having  paid  rent  He  devised  all  his  reu  estate  to  C,  his  widow,  who  entered  into 
possession  of  the  premises.  Rent  waa  demanded  of  her  in  1827,  which  she  promised 
to  jny,  but  did  not — In  ejectment  for  the  premises  brought  in  1842  by  parties 
claiming  tuider  A.,  it  was  left  to  the  jury  to  say  whether  a  tenimcy  at  will  had  been 
created  between  A.  and  C, — the  action  being  otherwise  barred  by  the  3  &  4  W.  4, 
c  27,  a.  7 :  Held,  a  proper  direction. 

Ejectment,  for  certain  shambles  in  the  market  place  of  the  town  of  Wednesbury. 

At  the  trial  before  Patteson  J.,  at  the  last  assizes  for  the  county  of  Stafford,  the 
oid^  qnestatm  was,  whether  the  lessor  of  the  plaintiff  was  barred  by  tiie  limitation  of 
aeliODs  act  (3  &  4  W.  4,  c  27).    The  following  facts  were  proved. 

About  the  year  1616,  one  Richard  Woolrich  entered  into  an  agreement  for  pur- 
disaing  the  piece  of  land  in  question  from  Sir  Joseph  Scott,  Bart,  and  Mr.  Foley, 
lords  of  tiie  manor  (rf  Wednesbury,  for  the  sum  of  301. ;  and  under  this  agreement 
Woolrich  waa  let  into  poraession.  In  Janoaiy  1817,  Woolrich  entered  into  a  written 
eoofaact  with  tme  Thwnas  Butler  for  the  sale  of  his  equitable  interest  in  the  premises 
for  lOOL  This  eoatxaet  recited  the  former  agreemenl^  and  that  Woolrich  had  got  no 
eoDTi^wee  of  Utie  land,  and  was  unable  to  pay  ihe  purohase-mon^ ;  and  that  he  had 
smeted  shambles  on  the  land  in  question.  Woolrich,  faowevo*,  continued  in  possession 
tSl  his  death,  the  exact  date  of  which  did  not  appear,  but  he  waa  buried  on  the  8th 
of  Januaiy  1822.  By  his  will  he  devised  all  his  real  estate  (generally)  to  his  widow ; 
ud  she  received  the  rents  the  shambles  in  question  down  to  her  death  in  1837. 
Time  was  no  evidence  of  any  payment  of  rent  by  Woolrich  or  his  widow  to  Scott 
and  Fdey ;  but  it  was  proved,  that  in  the  year  1827  the  latter  held  a  rent  day,  and 
sent  a  message  to  Mrs.  Woolrich,  desiring  her  to  come  over  and  pay  the  rent  for  the 
ihamblea,  ana  that  she  sent  back  word  that  she  would  come,  or  send  over,  presently ; 
[ni  bat  it  was  not  proved  that  she  either  went  or  paid  the  rent  Mrs.  Woolrich 
mads  a  general  devise  of  all  her  real  estate^  equally,  among  her  children  by  a  former 
marriage  with  tme  Rock.  After  her  deatit  tne  defendant,  one  of  these  children, 
raedved  die  rents  of  the  shambles.   No  rent  was  ever  paid  by  him  to  Scott  and  Fole;^. 

In  1836  Bnder  died,  having  appointed  the  lessor  of  the  plaintiff  one  of  ma 

(c)  And  see  Iha  dmu  lU^ard  Barrow  t.  Aw,  ante,  vol.  i.  238,  and  cases  then 
eoDected. 
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executors,  and  devised  and  bequeathed  to  him  considerable  interests  both  in  his  real 
and  personal  estates. 

Di  1839  (after  previous  negotiations)  the  representatives  of  Soott  and  Foley 
conveyed  the  premises  in  question,  in  fee,  to  the  lessor  of  the  plaintiff  ;  but  no  nonoe 
was  taken  in  Uie  conveyance  of  the  original  contract  for  sale  to  Woolrich. 

The  declaration  in  me  present  ejectment  was  served  on  the  8th  of  January  1842, 
exactly  twenty  years  after  the  day  of  Woolrich's  burial. 

It  was  contended  on  the  part  of  the  plaintiflF  that,  even  supposing  the  evidence  -wbs 
not  satisfactory  as  to  a  fresh  tenancy  having  been  created  h«tween  the  terds  cm  the 
manor  and  Mrs.  Woolrich,  still,  Woolrich  having  been  let  into  possession  under  a 
contract  for  purchase  before  the  conveyance,  the  lords  of  the  manor  were  mere  trustees 
for  him ;  that  his  widow,  claiming  under  him,  was  in  the  same  siUiation ;  and  tliat 
the  case  consequently  fell  within  the  provision  of  the  seventh  section  of  the  stat 
3  &  4  W.  4,  c.  27  (a). 

[32]  On  the  part  of  the  defendant  it  was  contended,  that  Mrs.  Woobich  never  was 
tenant  to  the  lords  of  the  manor ;  that  Woolrich,  under  the  drcumstances,  was  merely 
a  tenant  at  will  under  them ;  that  his  tenancy  was  detennined,  at  the  latest,  by  ms 
death ;  and  that  consequentiy  the  action  was.  not  broiwht  in  time :  and  also  that  toe 
proviso  of  the  seventh  section  did  not  apply.  Patteson  J.  (after  consulting  Cresswell  J.) 
was  of  opinion  that  the  proviso  applied  only  to  cases  of  express  trusts ;  and  the  only 
question  left  to  the  Jury  was,  whether  Mrs.  Woolrich  had  beeome  tenant  at  will  to 
Scott  and  Foley.  The  jury  found  in  the  negative,  and  returned  a  verdict  for  the 
defendant. 

Talfourd  Serjt  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  He 
renewed  the  objection  taken  at  the  trial,  and  contended  that  the  right  of  the  losaor 
of  the  plaintiff  was  preserved  under  the  proviso  of  the  seventh  section  of  the  act.  In 
Sugden  on  Vendors  and  Purchasers,  the  rule  is  laid  down  that  "  when  a  contract 
is  made  for  the  sale  of  an  estate,  equity  considers  the  vendor  as  a  trustee  for  the 
purchaser  of  the  estate  sold,  and  the  purchaser  as  a  trustee  of  the  purchase  money 
for  the  vendor"  (vol.  i,  p.  273,  lOtli  ed.).  In  the  present  case,  therefore,  the  lessor 
of  the  plaintiff,  claiming  under  the  original  vendors,  is  in  the  situation  of  trustee  for 
the  purchaser  and  those  who  claim  under  him ;  for,  although  there  was  no  express 
tr«s^  there  was  an  implied  one,  which  brings  the  case  suflSciently  within  the  tenns  of 
the  statute.  If  the  lessor  of  the  plaintiff  can  avail  himself  of  the  equitable  relation 
trustee  and  cestui  que  trust,  there  has  been  no  adverse  possession.  In  HdU  v.  Dob 
dem.  Surtees  (5  B.  &  Aid.  687,  1  D.  &  R.  340),  where  premises  were  mortgw^  in  083] 
fee  with  a  proviso  for  reconveyance  if  the  principal  were  paid  on  a  given  day,  and  in 
the  mean  time  that  the  mortgagor  should  continue  in  possession  :  upon  special  verdict 
it  was  found  that  the  principal  was  not  paid  on  the  given  day,  but  that  the  mortgagor 
continued  in  possession.  There  was  no  finding  by  tne  jury  either  that  interest  had  or 
had  not  been  paid  by  the  mortgagor ;  and  it  was  held  that,  upon  the  finding,  it  must 
be  taken  that  the  occupation  was  by  the  permission  of  the  mortgagee  ;  and  con- 
sequently that,  alUiough  more  than  twenty  years  had  elapsed  since  default  in  payment 
of  the  money,  stall  the  mortgagee  was  not  barred  by  the  statute  of  limitataons. 
[Coltman  J.  referred  to  ffomid  v.  Shaw  (8  M.  &  W.  1 18).] 

At  any  rate,  supposing  Woolrich  to  have  been  tenant  at  will  when  he  died,  his 
widow  must  be  taken  to  be  in  the  same  situation,  as  she  claimed  under  him ;  she  was 
in  by  permission  of  the  lords  of  the  manor,  under  a  similar  relation.  In  Doe  dan- 
Bennett  v.  Turner  (7  M.  &  W.  226),  the  lessor  of  the  plaintiff,  had,  in  the  year  1817, 
let  the  defendant  into  possession  of  lands  as  tenant  at  will,  and  in  1827  had  determined 
such  tenancy  by  entry  upon  the  land,  and  cutting  and  carrying  away  stone  without 

(a)  Which  enacts  "  That  when  any  person  shall  be  in  possession,  or  in  receipt  of  the 
profits,  of  any  land,  or  in  receipt  of  any  rent,  as  tenant  at  will,  the  right  of  the  person 
entitled  subject  thereto,  or  of  the  person  through  whom  he  claims,  to  make  an  entry 
or  distress,  or  bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed  to  have 
first  accrued,  either  at  the  determination  of  such  tenancy,  or  at  the  expirataon  of  one 
year  next  after  the  commencement  of  such  tenancy,  at  which  time  such  toiancy  shall 
be  deemed  to  have  determined :  provided  always,  that  no  mortgagor  or  cestui  que 
trust  shall  be  deemed  to  be  a  tenant  at  will,  within  the  meaning  of  this  dansej  to  his 
mortgagee  or  trustee." 
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tlie  tenant's  cousent ;  and  the  court  held,  that  if  the  tenant  was  in  afterwards  by 
saffennce  only,  then  the  twenty  years  must  be  oaloulated  from  the  expiration  of  the 
firrt  rear  after  the  commenoement  of  tilieniginal  tenancy  at  will,  viz.  in  the  year  1818; 
bnt  uiat,  if  a  new  tenaooy  at  will  created  between  the  parties,  then  tuie  twenty 
years  should  be  calculated  from  the  expiration  of  the  first  year  of  such  new  tenancy, 
Tu.  in  die  year  1828.  The  determination  of  the  first  tenaDCv  at  will  was,  in  that  case, 
effected  by  the  act  of  tiie  landlord ;  here,  by  the  death  of  the  tenant ;  but  if  a  new 
tenancy  at  will  [34]  was  created,  then  the  statute  would  not  begin  to  run  till  the  end 
at  a  year  from  the  oommencement  thereof,  viz.  in  1823;  and  if  that  were  so,  the 
present  ejectment  was  brought  in  time. 

TiNDAL  C.  J.  In  order  to  constitute  a  tenancy  at  will  something  must  be  done  by 
the  lessor.  It  appears  to  me  that  it  was  properly  left  by  the  learned  judge  to  the 
jmy  to  say,  wheUier  a  tenancy  at  will  had  been  created  between  the  lords  of  the 
manor  and  Mrs.  Woolrich,  that  being  the  only  foot  on  wMoh  there  could  be  any 
question  in  the  case. 

Ekskinb  J.  There  appears  to  have  been  no  evidenee  to  shew  that  Mrs.  Woobioh 
claimed  under  her  husband. 

GOLTKAN  and  Cbbsswxll  JJ.  ooncuning— 
Rule  refused. 


The  plaintiff  issued  a  distrin^,  which  was  sOTved  on  the  defendant^  together  with  the 
osoal  Dotace,  stating  that  Ms  goods  had  been  distrained,  tiiough  in  uct  he  had  no 
goods  to  distrain  upon  (a)' ;  and  the  shertfT  afterwards  returned  nulla  bona. — Held, 
that  the  plaintiff  was  entitled  to  enter  an  appearanoe. 

Channell  Serjt.  moved  on  behalf  of  the  plaintiff  for  leave  to  enter  tm  appearanoe 
for  the  defendant  pursuant  to  the  2  &  3  W.  4,  o.  39,  s.  3  (&). 

It  apperaed  from  the  affidavits  that  a  writ  of  distringas  [36]  to  coi^^l  appear^ 
ance,  had  issued  and  been  delivered  on  the  30th  of  March  to  a  sheriff^s  officer.  On 
the  16th  of  April  search  was  made  for  the  return  to  the  writ,  and  it  was  found  that 
the  sheriff  had  returned  nulla  bona.  On  the  2nd  of  April  a  copy  of  the  distringas, 
witk  the  usual  notice  at  the  foot  (a)',  had  been  served  on  the  defendant  personally,  and 
that  there  were  no  goods  of  the  defendant's  which  tiie  dieriff  could  distrain. 

(a)  '  It  is  sometimes  necessary  to  piirsue  an  established  form,  where  its  terms  are 
not  atricti^  applicable  to  the  particular  case.  Thus,  "  If  a  man  has  judgment  to  be 
hanged,  hia  land  escheats  to  the  lord,  though  he  die  before  execution ;  ana  the  writ  of 
csi^eat  should  say, — quia  suspensus.  "    F,  N.  B.  144,  H. 

(b)  This  section  authorizes  the  court  or  a  judge  to  order  a  writ  of  distringas  to  be 
iasaed,  directed  to  the  sheriff,  &c.,  which  writ  is  to  be  in  the  form,  and  with  the  notice 
solnmbed  thereto,  mentioned  in  the  schedule  (as  above)  "  which  writ  of  distringas 
and  notioe,  or  a  copy  thereof  shall  be  served  on  such  defendant,  if  he  can  be  met  with, 
or,  if  nab,  shall  be  left  at  the  place  where  such  distringas  shall  be  executed ;  and  a 
trae  oopy  of  such  writ  aod  notice  shall  be  delivered  U^tibar  therewith  to  the  ahniff, 
fte.  to  whom  such  writ  shall  be  directed,"  and  if  the  writ  shall  be  returned  non  est 
iDTeatas  and  nulla  bona,  and  the  plaintiff  does  not  intend  to  proceed  to  outlawry,  and 
the  defendant  does  not  appear,  and  the  court,  Sec.  shall  be  satisfied  that  due  and  proper 
wsoa  were  taken  to  serve  and  execute  the  writ,  the  oourt^  &o.  may  authorize  the 
plaintaff  to  enter  an  appearance  for  the  defendant,  &o. 

It  ia  not  very  easy  to  follow  the  course  of  proceeding  pointed  out  by  the  le^lature 
in  this  section.  It  would  rather  oppeAt  that  Hhe  service  of  the  writ  and  notice  upon 
the  defendant^  if  he  can  be  met  with,  is  to  precede  the  delivery  of  the  writ  to  the 
ihariff :  but  the  notace  states,  that  tJie  defendant's  goods  have  alroady  been  distrained 
hf  the  shniff.  The  power  to  order  an  appearance  to  be  entered  would  also  seem  to 
be  limited  to  cases  where  there  has  been  a  return  of  non  est  inventus  and  nulla  bona ; 
it  having  been  perhaps  thought  thot^  if  t^e  defendant  could  be  served  wit^  the  writ 
d  distrimeafl^  he  might  also  &ve  beoi  served  witAi  the  writ  of  summons. 

(a)'  lie  form  of  Iko  notice  given  in  the  schedule  (No.  3)  to  t^e  act  (2  &  3  W.  4, 
&  39)  is  as  foUows  :— 

"Mr.  C.  D. — Take  notice  that  I  have  tiiis  day  distrained  upon  your  goods  and 


[35]  Ward  v.  Kibkman.  April  30,  1842. 
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TiNDAL  C.  J.  Although  the  notice  at  the  foot  of  the  writ  states  what,  in  the 
particular  case,  is  not  strictly  true,  namely,  that  the  sheriff  had  distrained  up(m  the 
defendant's  goods,  the  defendant  himself  must  have  been  fully  aware  of  the  real 
state  of  the  racts.  The  notice  is  sufficiently  intelligible  to  relieve  the  case  from  any 
difficulty. 

The  other  judges  ctmcurring — 

Bule  granted. 

[37]  Sharp  v.  LBrrHBBiDGS.   Sahb  v.  N.  Ford.  Same  v.  J.  Ford.  Same  v. 
Sherwell.  Sake  v.  Boon.   April  30,  1842. 

Where  five  separate  actions  were  brought  on  five  distinct  guarantees  of  501.  each, 
finven  hy  five  several  parties  for  the  payment  of  2601.,  the  proceedings,  in  four  of 
the  actions,  were  ordered  by  a  judge  at  chambers,  to  be  stayed,  the  defendants 
consenting  to  be  bound  by  the  verdict  in  one,  {oovided  that  such  verdict  were  to 
the  satisfaction  of  the  judge  who  tried  the  cause,  the  plaintiff  to  be  at  liberty  to 
apply  to  open  the  order  after  plea,  on  the  ground  that  the  issue  would  not  decide 
the  merits  in  the  other  actions : — Held,  that  this  was  a  proper  order. 

In  the  above  actions  Maule  J.  at  chambers  had  made  the  following  order,  at  the 
instance  of  the  defendants  : — 

"Upon  hearing  the  attorneys,  &c.,  I  do  order,  that  all  further  proceedings  in  the 
four  last-mentioned  actions  be  stayed  until  after  the  trial  of  the  first-mentioned  action  ; 
the  defendants  in  such  foxu-  last-mentioned  actions  hereby  consenting  to  be  bound 
and  concluded  by  such  verdict  as  shall  be  given  in  the  first-mentioned  action ;  provided 
the  same  shall  be  to  the  satisfaction  of  the  judge  before  whom  the  same  shall  be  tried. 
The  plaintiff  to  be  at  liberty,  when  t^e  defendant  in  the  first-mentioned  action  has 
pleaded,  to  apply  to  open  this  order  on  the  ground  that  the  issue  iu  the  first-mentioned 
action  will  not  decide  the  merits  of  the  others." 

It  apprared  horn  the  affidavits  upon  which  the  order  was  obtained,  that  the  five 
actions  were  brought  in  respect  of  five  separate  guarantees  for  the  amount  of  SOL 
each,  given  by  the  defendants  respectively  to  insure  the  payment  of  Uie  sum  of  S50L 
by  one  Mason  to  the  National  Provinoiid  Bank  of  England  (of  which  the  plaintiff  was 
a  public  registered  officer) ;  that  the  guarantees  were  not  dated  or  signed  on  iJiC  same 
day  ;  and  that  Mason  had  become  bankrupt,  and  owed  the  bank  5001. 

[38]  Bompas  Sent.,  on  behalf  of  the  plaintiff,  applied  to  rescind  the  lewned 
judge's  order,  which,  he  contended,  was  of  a  perfectly  novel  kind.  [Frskine  J.  Is  it 
not  like  the  ordinary  case  of  consolidating  actions  brought  against  different  under- 
writers on  a  policy  of  insurance  (vide  post,  p.  39  (b))  t]  There  the  different  actions 
are  brought  upon  the  same  instrument :  here  they  are  all  upon  different  instruments. 
[Erskine  J.  Lb  there  no  instance  of  the  consolidation  of  actions  brought  uptm  different 
poUcieB  where  the  risk  was  the  same  (b)  f]  But  in  the  present  instuice,  the  causes  of 
action  axe  as  much  separate  as  if  they  had  arisen  upon  separate  promisswy  notes  (c). 

chattels  in  the  sum  (rf  40s.,  in  consequence  of  your  not  having  appeared  in  the  said 
court  to  answer  to  the  said  A.  B.  according  to  the  exigency  oi  a  writ  of  spmmons, 

bearing  date  the  day  of  ,  and  that  in  default  of  your  appearance  to  the 

present  writ  within  eight  days  inclusive  otter  the  return  hereof,  the  said  A.  B.  will 
cause  an  appearance  to  be  entered  for  you,  and  proceed  t^weon  to  judgment  and 
execution." 

(b)  The  rule  is  stated  in  Arcfabold's  Prac.  (p.  830,  4th  ed.)  to  apply  to  cases 
"where  several  actions  are  brought  upon  the  same  policy." 

(c)  See  Mussenden  v.  (yHara  (Runnington  Serjt  Tidd's  Fr.  614,  9th  ed.),  where 
three  actions  having  been  necessarily  brought  by  the  same  plaintiff  against  iJie  same 
defendant,  upon  three  notes  of  hand,  which  becfune  due  at  three  different  times,  the 
court  of  K.  B.  refused  to  consolidate  them.  But  in  Olderduuo  v.  TregweU  (3  C  &  P. 
66),  where  two  actions  had  been  brought  on  two  bills  of  ozcbange,  payable  at  dififerent 
times,  t^e  acticm  on  the  first  hill  having  been  brought  before  the  second  bill  was  due ; 
Lord  Tenterden  C.  J.  said,  "These  parties  need  not  in  this  case  have  been  at  l^e 
expense  of  two  trials.  If  an  application  had  been  made  to  a  judge  at  chambers,  an 
order  might  have  been  obtained  to  consolidate  the  actions."   In  Cwmach  v.  Qmndry 
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la  tiie  boobs  of  practioe  one  instance  is  certainly  mentioned  where  actions  brought 
iffdwt  different  [39]  persons  for  the  same  assault  were  ordered  to  be  ocmsolidated ; 
bat  £hat  does  not  appear  to  have  been  done  a  second  time  (a).  In  the  present  case, 
the  fact  of  Alason  having  become  buikrupt  may  give  rise  to  great  difficulties. 

TiNDAL,  C.  J.  If  these  guarantees  were  on  one  pieoe  of  pwer,  and  the  defendants 
wwe  severally  liable  for  501.  each,  there  could  have  been  no  dbubt  as  to  the  applic»- 
tioD  of  tJie  pruMuple  of  the  usual  practice  in  actions  on  policies  of  insurance ;  in  whichf 
where  sereraJ  partiee  are  liaMe  on  the  same  policy,  it  has  been  the  established  {HvotuM 
tbat  a  ocmaolidation  rule  should  be  granteil(6).  The  courts^  to  avoid  unnecessary 
expense  both  to  the  plaintiff  and  defendant  in  tiiese  cases,  have  been  in  the  habit  of 
■taying  the  actions  brought  against  the  different  underwriters  till  one  of  such  actions 
IB  aeeidod-  And  Uiis  is  not  only  a  most  equitable  rule,  but  one  that  is  highly  beneficial 
for  the  plaintiff';  inasmuch  [40]  aa  he  haa  the  option  of  selecting  the  most  favourable 
case  to  try. 

Then  t^e  question  here  is,  whether  there  is  an^  real  and  substantial  difference, 
because  the  guarantees  are  written  upon  separate  pieces  of  paper.  In  fact  the  same 
questaon  and  the  same  liability  arise  in  each  case.  The  different  defendants  might 
have  opposed  the  present  order,  on  the  ground  that  they  would  possibly  have  different 
defences  to  set  up ;  but  it  is  not  easy  to  see  why  the  plaintiff  should  do  so. 

CoLmiAN  J.  This  is  in  fact  an  order  to  stay  the  proceedings  in  various  aotaona 
that  have  been  brought  upon  the  same  liability,  uie  object  being  that  aU  should  abide 
the  Tesalt  of  one,  the  plaintiff  having  the  liberty  reserved  of  selecting  any  cme  case. 
I  cannot  see  why  he  should  object  to  such  an  arrangement,  as  no  particular  incon- 
venience can  result  to  him  from  its  bein^  carried  into  effect.  It  is  objected  tbat  Mason 
has  become  a  bankrupt ;  but  the  plaintiff  may  still  prove  his  debt  under  the  fiat,  and 
receive  his  dividend.  The  only  purpose  for  which  he  can  object  to  the  course  pro- 
posed, must  be  to  increase  the  costs. 

Ebskimb  J.  There  is  no  doubt  as  to  the  rule,  that  where  there  are  several  parties 
jointly  and  severally  liable  on  the  same  instrument,  and  separate  actions  are  brought 
against  them,  the  court  will  consolidate  the  actions  in  order  to  prevent  such  a  vexatious 
{■oceedine-  And  this  is  not  the  only  case.  It  appears  to  me  that  the  same  principle 
api^es  where  there  are  separate  inatmnients,  and  a  separate  liability  in  respect  therMf, 

(1  Cldtt.  709,  very  shortly  reported,  as  Cormadt  v.  Qmndnft  3  B.  &  Aid.  272)  the 
court  of  K.  B.  refused  to  consolidate  into  one  count  ninety-eight  counts  in  a  deolara- 
ticm,  upon  as  many  promissory  notes  of  a  country  banker,  tor  IL  each ;  but  they  made 
a  nJn  (by  consent)  that  all  the  counts  should  be  struck  out  except  one,  and  that  the 
ninety-aeveu  other  notes  might  be  mven  in  evidence  under  the  account  stated.  In 
Lam  v.  Sniiih  (W.  K  Taunton,  Tidd,  Pr.  6 1 7,  9th  ed.,  3  Smith,  1 1 3),  where  the  decW 
tion  contained  286  counts  on  similar  notes,  the  court  had  refused  to  strike  out  the 
oounts  on  the  notes.  It  appears  from  the  reports  of  that  case,  that,  besides  the  counts 
OD  the  notesi,  the  decluation  contained  counts  for  money  lent  and  money  had  and 
received,  but  it  does  not  appear  whether  there  was  also  a  eount  upon  an  account 
stated. 

(a)  See  Harper  v.  fFoodkouae,  Prac.  Eeg.  C.  P.  161 ;  Antm.  1  Chitt  Rep.  709  a., 
whcTO  a  rule  was  made  to  oonsotidate  two  actions  of  trespass  for  foxhunting  over  the 
plaintifrs  premises,  situate  in  the  same  parish,  though  committed  at;  different  tames. 
In  Jtmet  v.  Enderup,  'Pmc.  Reg.  C.  P.  160,  however,  where  the  declaration  eontained 
thirty  counts  for  assaults,  the  court,  upon  an  affidavit  that  the  defendant  had  assaulted 
the  i^aintiff  sixty  several  times,  refused  to  strike  out  any  of  the  counts.  And  in 
Baylof  V.  My,  1  Stra.  420,  the  court  refused  an  appUoation,  that  four  several  declarar 
ticHis  in  trespass  against  four  different  persons  might  be  put  into  one,  upon  an  affidavit 
that  the  trespass,  if  any,  was  committed  by  all  jointly ;  and  observed,  "  We  never 
went  so  for  as  the  case  of  different  persons,  but  only  where  the  declarations  are 
between  the  same  parties.  The  plaintiff  may  have  the  benefit  of  the  others'  evidence 
in  his  aclaon  against  either ;  but  this  will  be  to  deprive  him  of  ihat."  If  the  rule  had 
bem  shwed  as  in  the  principal  case,  that  objection,  it  seems,  would  not  have  been 


(()  Aa  to  tile  OTUjin  and  establishmmt  of  t^is  rule, — ^intoxluoed  by  Lord  Mana- 
C  J., — see  PuK  on  Insurance,  Introd.  vd.  i.  pp.  xliv.  xlv.  Tidd,  Pr.  614,  616, 
»thed. 
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but  where  no  difference  exists  as  to  such  liability.  In  actions  on  policies  of  insurance, 
where  the  underwriters  are  separately  liable,  the  same  course  is  adopted,  not  on  the 
ground  that  the  actions  were  improperly  brought  [41]  in  the  first  instance,  but  in 
order  to  save  useless  expense  to  the  parties.  In  these  cases  the  defendants  agree  to  be 
concluded  by  the  decision  in  the  action  tried.  The  plaintiff  always  has  it  in  nis  power 
to  try  whichever  case  he  likes.  The  learned  judge's  order,  indeed,  directs  that  the 
other  cases  shall  abide  the  event  of  the  case  of  Sharp  v.  Lethhridge ;  but  the  plaintiff 
might  have  selected  any  of  the  other  cases  if  a  reason  had  been  suggested  for  hia  so 
doing.  It  appears  to  me,  thwefore,  that  the  only  object  in  opposing  this  applioati<m 
must  be  to  put  costs  in  the  pocket  of  the  plaintiffs  attorney. 

Crbbswell  J.  ooncurred. 

Ibile  refused  {ay. 

[42]   Norton  v.  Powbll.   April  20,  1842. 

[S.ailL.  J.C.  P.  202.] 

A  plea,  that  the  contract  declared  upon, — ^being  a  contract  which,  under  the  statute 
of  frauds,  required  the  defendant's  signature — was  entered  into  with  the  plaintiff 
on  a  Sunday,  in  the  way  of  the  plaintiff's  ordinary  business,  is  not  supported  by 
evidence  that  the  contract  was  signed  and  delivered  by  the  defendant  to  C.  on  a 
Sunday,  and  delivered  by  C.  to  wie  plaintiff  on  a  subsequent  day. — A  guarantee 
given  by  B.  a  tradesman,  to  A.  another  tradesman,  for  the  faithful  services  of  C,  a 
traveller,  to  be  employed  by  A.,  is  not  an  act  done  in  the  way  of  the  ordinary 
business  of  B.,  within  the  meaning  of  the  29  Car.  2,  c.  7  {a)\ — A  declaration  by  A. 

r'nst  K  upon  a  guarantee,  is  supported  by  proof  of  a  document  drawn  up  in  the 
al  number,  and  concluding  "  as  witness  our  hands,"  but  signed  by  B.  alone. — 
The  declaration  stated  the  consideration  to  be,  that  A.  "  would  t^en  engage  "  C.  as 
traveller,  and  averred  that  A.  "did  then  engage  C. it  was  proved  that  A.  had 
previously  employed  him  in  that  capacity  on  one  occasion : — Held,  that  this  proof 
was  sufficient — Queero,  whether  A.  A^efore  6  &  7  Vict  c  85)  was  an  admissible 
witness  on  behalf  of  B.,  to  prove  that  he  had  paid  over  money  to  C.  on  account  of  B. 

Assumpsit  The  declaration  stated,  that  the  plaintiff,  before  and  at  the  time  of 
the  making  of  the  pramise,  &c.,  was,  and  from  thence  had  been  and  still  was,  a  button 
factor ;  and  th^  in  consideration  that  the  phiintiff,  at  the  request  of  the  defendant  (M, 
would  then  engage  one  Edward  Tarrand  aa  traveller  and  salesman  to  the  plainlaff, 
in  his  business  of  button  factor  aforesaid,  the  defendant  then  promised  the  plaintiff  to 

(a)  *  In  The  Boyal  £xchainge  Compang  v.  ,  1  Cfaitt  Bep.  709,  n.,  this  court 

refused  to  consolidate  two  actaons  brought  on  two  bcmds^  although  they  were  precisely 
similar  to  each  other.  But  in  Kay  v.  HUl^  2  B.  &  A.  598,  the  aas^nee  of 'a  bail  bond 
having  brought  actions  against  each  of  the  bail,  t^e  court  of  ^ng's  Bench,  upon 
payment  of  the  costs  of  one  action  only,  stayed  the  proceedings  in  alL  In  CecU  v. 
Brigges,  2  T.  R.  639,  two  actions  in  assumpsit,  between  the  same  parties,  were  consoli- 
dated, where  the  causes  of  action  arose  in  the  same  county,  and  the  defendant  had 
been  held  to  bail  in  each.  Consolidation  was  refused  in  two  actions  between  the  same 
parties  to  try  a  right  of  way  in  different  parts  of  the  same  town ;  Myru4  v.  Bridge, 
2  Stra.  1178.  In  ejectment,  where  ten  separate  declarations  were  delivered  for  ten 
separate  houses  upon  the  same  title,  the  court  refused  an  application  to  put  them  all 
into  one  issue.  Smith  v.  Crabb,  ibid.  1149;  but  where  different  causes  in  ejectmeut 
depend  on  the  same  title,  it  is  now  the  practice  to  consolidate.  See  2  Sellon's  Prac. 
144 ;  Doe  d.  PvUma^  v.  Cavan,  Imp.  K.  B.  731 ;  Chinutone  v.  Bwr^n,  Barnes,  176. 

{flY  The  defendant,  by  his  plea,  appears  to  have  sought  to  raise  tile  question 
whether  A.'s  acceptance  of  the  guarantee  was  an  act  in  the  way  of  his  ordinary  business 
as  a  button  maker,  or,  in  other  words,  whether  it  was  the  usual  course  of  business  for 
manufacturers  and  wholesale  dealers,  who  employ  travellers,  to  tf^e  security  for  t^e 
faithful  discharge  of  the  travellers'  duties.  No  acceptance  of  the  guanuitee  being 
shewn  to  have  taken  place  on  a  Sunday,  it  became  unnecessary,  in  uict,  to  consider 
whether  the  act  of  such  acceptance  on  a  Sunday  would  have  bem  within  the  statute. 

(b)  These  words,  though  mere  surplusage  here,  would  have  been  necessary  in  a 
declaration  on  an  executed  consideration,  vide  post,  46  {a). 
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indeomifj  him  for  any  loss  he  miAt  be  called  upon  to  sustain  through  the  immoral 
or  di^ooeet  conduct  of  the  gakl  K  T.,  whilst  the  siud  E.  T.  [43]  should  continue  in  t^e 
plaintiff's  empto^ent  as  such  tasv^er  and  salesman.  Awment :  that  the  {daintiff 
ccHifidiDA  &e.,  did  then  enea|ge  the  said  £.  T.,  as  his  traTeller  and  salesman  as  afore- 
add,  and  that  ^e  said  E.  T.,  as  such  traveller  and  salesman,  received  of  and  from 
dirers  persons,  to  wit,  John  Howell,  &c.,  divers  sums  of  money,  and  divers  goods  and 
chattels  of  great  value,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  &o. ; 
which  sums,  &c.,  the  said  sever^  persons  owed  to  the  paintiff,  and  which  money  and 
goods  the  said  E.  T.,  as  such  traveller  and  salesman,  then,  and  on  the  said  other  days 
and  times,  received  from  the  said  persons,  for  and  on  account  of  the  plaintiff,  and  in 
satisfaction  and  discharge  of  the  money  so  owing  from  the  said  persons  to  the  plaintiff ; 
and  the  said  persons  did  then,  and  on  the  other  days  and  times,  pay  and  deliver  unto 
tjie  said  E.  T.,  as  such  traveller  and  salesman  as  aforesaid,  the  said  several  sums  of 
money,  and  goods  and  chattel^  for  and  on  account  of  the  plaintiff,  and  in  such  satis- 
factkm  and  discharge  as  aforesaid.  And,  thereupon,  it  then  became  and  was  the  duty 
(rf  the  said  E.  T.,  as  such  ^Teller  and  salesman  as  aforesaid,  as  a  m<»«l  and  honest 
servant  of  the  plaintiff,  well  and  faithfully  to  account  with  the  plaintiff  for  the  said 
sams  of  money  and  ^oods  and  chattels  so  received  by  him  as  aforesaid,  and  to  pay  and 
deliver  to  the  plaintiff  the  said  sums  of  money,  and  the  said  goods  and  chattels  on 
request  Yet  the  said  E  T.  did  not,  nor  would,  although  he  was,  to  wit,  on,  &c, 
requested  by  the  plaintiff  so  to  do,  well  and  faithfully  or  otherwise  account  with  the 
plaintiff  for  the  said  sums  of  money  or  any  part  thereof,  or  pay  or  deliver  to  the 
{^ntiff  ihe  said  sums  of  money  or  any  part  thereof,  or  the  said  goods  and  chattels 
or  any  part  thereof ;  but  on  the  contrary  thereof,  the  said  E.  T.  then  wholly  refused 
so  to  do,  and  did  then,  immorally  and  dishonestly,  convert  the  said  sums  of  money 
and  r44]  the  said  goods  and  chattels  to  his  own  use ;  of  all  which  several  premises 
tiie  ^ntiff  afterwards^  to  wit^  on,  &c.,  duly  gave  notice  to  t^e  defendant,  and  then 
requested  the  d^endant  to  indemnify  him  from  t^e  said  loss  which  he  had  sustained 
through  the  said  immoral  and  dishonest  conduct  of  the  sud  E.  T.  Yet  the  defendant 
did  not,  nor  would  when  he  was  so  requested,  or  at  any  other  time,  indemnify,  &o. 
The  declaration  contained  also  a  count  upon  an  account  stated. 

Pleas :  First,  non  assumpsit.    Secondly,  (to  the  first  count),  that  the  supposed 

Cise  therein  mentioned  was  made  by  the  defendant  to  the  plaintiff  on  a  certain 
s  Day,  commonly  called  Snnday,  to  wit,  on,  &c.,  in  the  way  of  the  plaintiffs  said 
trade  and  iHisinesB,  and  in  his  ordinary  calling  as  such  button  factor,  and  in  the  course 
and  exercise  thereof,  and  that  the  same  promise  was  not  a  work  of  necessity  or  charity, 
and  was  and  is  contrary  to  the  statute  in  such  case  mnde  and  provided.  Verifioalaon. 
Thirdly,  (to  the  same  count),  that  the  said  E.  T.,  as  servant  to  the  plaintiff,  did  not 
receive  the  said  moneys  and  goods  therein  in  that  behalf  mentioned,  or  any  of  them, 
bom  the  said  perstHis  in  the  said  first  count  also  mentioned,  or  any,  &o.,  for  or  on 
accoant  of  the  plaintiff,  or  in  satisfaction  or  discharge  of  the  said  money  so  owing  from 
the  said  persons  to  the  plaintiff,  as  in  the  said  first  count,  &c. ;  nor  did  the  s^d 
persons  pay  or  deliver  unto  the  said  K  T.,  as  such  traveller  and  salesman  as  aforesaid, 
the  sud  several  sums  of  money,  and  goods  and  chattels,  or  any  of  them,  for  or  on 
account  of  the  plaintiff,  or  in  such  satisfaction  and  discharge  as  aforesaid,  modo  et 
formi.  The  fourth  plea,  (to  the  same  count),  traversed  the  notice,  and  the  request 
to  indemnify  the  plaintiff. 

The  replication  joined  issue  upon  the  first,  third,  and  fourth  pleas,  and  traversed 
the  allegation  in  the  second  plea  that  the  promise  was  made  on  the  said  Sunday,  in 
[46]  that  behalf  mentioned,  modo  et  fOTmA ;  upon  which  issue  was  joined. 

At  the  trial  before  Lord  Abinger  C.  R,  at  the  last  assizes  for  the  county  of  Derby, 
the  f<^owing  gaarantee  was  proved. 

"Mr.  B.  J.  Norton. 

"Sir, — In  consideration  of  your  engaging  Mr.  Edward  Tarrand  as  traveller,  we^ 
the  undersigned,  do  hereby  agree  to  indemnify  you  against  any  loss  or  damage  you 
may  be  called  upon  to  sustain  through  his  immoral  or  dishonest  conduct  As  witness 
oar  bauds.  "(Signed)      Thohas  W.  Powbll, 

"  19  Haymarket 

Witness,  to  the  siffnatnre  of  Mr.  Powdl, 
"Bobert  Mereweather." 
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The  guarantee,  though  drawn  up  in  the  plural  number,  was  si^ed  by  the  defen- 
dant only ;  and  it  was  signed  by  him  on  a  Sunday,  and  ^exi  dehvored  to  Turand, 
wh(^  on  a  subsequent  day,  handed  it  to  the  plaintiff. 

It  appeared  also,  that  Tarrand  had  been  employed  on  one  occasion,  as  traveller  £<»* 
tiie  plaintiff,  before  tiie  guarantee  was  given. 

John  Howell  (one  of  the  debtors  mentioned  in  the  declaration)  was  called  as  a 
witoesa  for  the  plaintiff,  and  was  objected  to  on  behalf  of  the  defendant  as  being 
interested  in  the  event  of  the  suit;  his  evidence  was  however  admitted (a)^.  He 
proved,  that,  in  the  month  of  August  1839,  Tarrand  called  upon  him  and  said,  that 
if  Howell  would  do  business  with  Uie  plaintiff,  he,  Tarrand,  would  give  him  an  order 
for  clothes;  on  which  ^well  ordered  some  buttons,  and  Tarrand  gave  an  order 
for  some  clothes,  which  were  afterwards  delivered  to  him  by  Howell  A  similar 
taansaction  took  place  in  October.  The  [46]  amount  <rf  the  clothes  supplied  to 
Tarrand,  was  8L  16b.  It  was  also  proved,  that  moneys  had  been  paid  to  Tfuruid  by 
debtors  oi  the  plaintifi^  which  had  not  be^  paid  over  to  the  latter.  It  was  objected 
for  the  defendant,  that  the  consideration  for  ^e  guarantee  was  not  truly  stated  in  the 
declaration,  the  engagement  being  prior,  not  subsequent,  to  the  promise  {a)\  This 
objection  was  overruled  by  the  Lord  Chief  Baron,  who  also  held,  that  there  was  not 
sufficient  evidence  to  support  the  second  plea,  inasmuch  as  there  was  no  promise,  till 
the  delivery  of  the  paper  to  the  plaintiff ;  the  mere  signing  thereof  by  tiie  defendant 
not  beine  sufficient.    The  plaintiff  recovered  a  verdict  for  151.  128.  6d. 

Ooulbum  Serjt.,  now  moved  for  a  new  trial  on  the  ground  of  variance  and  of  mis- 
direction, or  to  reduce  t^e  verdict  to  the  sum  of  81.  16b.,  on  the  ground  that  Howell's 
evidence  was  inadmissible. 

First :  ^ere  was  a  variance  between  the  declaration  and  t^e  contract  proved.  In 
t^c  first  place  it  was  alleged  to  be  the  promise  by  the  defendant  alone,  tnit  though 
si^ed  by  him  only,  it  was  drawn  up  in  the  plural  number.  [Tindal  C.  J.  It  is  liKe 
a  joint  and  several  promissory  note.  A  note  may  be  good,  if  drawn  up  in  the  plural 
number,  though  signed  by  one  person  only.  [47]  Besides  the  point  ia  not  raised  on 
the  record  (a)^.]  Then,  the  consideration  is  not  truly  stated ;  it  is  alleged  in  the 
declaration  that  the  consideration  was,  that  the  plaintiff  "would  then  engage" 
Tarrand,  whereas  in  fact  he  had  been  previously  engaged  by  him,  and  the  real  con- 
sideration was,  that  he  would  continue  him  in  his  service,  and  should  have  been  ao 
stated;  fTain  v.  fTarlters  (6  East,  10;  1  J.  P.  Smith,  299),  Samden  v.  Wakefield 
(4  B.  &  Aid.  595^.  [Cresswell  J.  The  plaintiff  avers  Uiat  he  did  afterwards  engage 
Tarrand  in  service;  why  did  not  the  defendant  traverse  that  all^ation  if  it  was 
incorrect  By  not  doing  so  he  has  admitted  it?  Coltman  J.  I^e  defendant  ia 
seeking  to  vary  the  written  contract  by  parol] 

Secondly,  as  to  the  second  plea,  the  evidence  sufficiently  shewed  that  the  contract 
was  in  fact  made  on  a  Sunday.  [Cresswell  J.  If  a  man  write  to  his  creditor  on  a 
Sunday  admitting  the  debt,  and  promising  to  my  it,  can  this  be  said  to  be  a  void 
contract  under  the  statute  of  Charles  ?  Tindal  C.  J.  I  cannot  say  that  I  think  that 
this  was  a  contract,  which,  if  made  on  a  Sunday,  was  in  the  ordinary  way  of  business. 
In  the  case  of  partnership,  there  is  an  implied  authority,  t^t  one  partner  may  enter 

faV  See  Russell  v.  Blake,  ante,  vol.  ii.  374,  6  &  7  Vict  c.  86. 

(a)'  If  the  evidence  had  shewn  a  continuous  engagement,  subsisting  at  the  time  of 
the  promise,  a  question  might  have  arisen  whether  the  word  "engaging,"  in  the 
guarantee,  must  not  be  understood  as  meaning  "  having  engaged,"  in  which  case  the 
guarantee  would  be  void  iw  not  shewing  tiiat  such  by^;one  employment  had  been  at 
the  request  of  the  defendant.  The  {ooper  mode  of  raising  the  defence  would  appear 
to  be,  to  plead  non-assumpsit,  and  also  that  the  plaintiff  did  not  engage  £.  T.  mode 
et  form&.  Then,  upon  shewing  the  prior  and  subsisting  engagement,  the  defendant 
would  be  entitled  to  a  verdict  upon  the  former  plea,  if  "  engaging "  were  read  as 
"having  engaged,"  and  upon  the  latter,  if  "engaging"  were  understood  to  refer  to 
a  future  engagement,  and  no  dissolution  of  the  prior  engagement  were  shewn. 

(af  If  the  intended  co-promisor  bad  actually  signed  the  guarwtee,  the  non-joinder 
would  have  been  pleadable  only  in  abatement  It  might  also  be  contended,  that  the 
words  **  we  the  undersigned "  and  "  witness  our  hands "  shewed  that  the  party  first 
ragnine  did  not  mean  to  enter  into  the  engagement  alone,  and  that  nntil  bot»  had 
signec^  the  contract  was  conditional  and  incomplete. 
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into  ordinary  contracts,  axtd  thereby  bind  the  firm ;  but  he  cannot  bind  them  by  giving 
gnarantees  (d). 

Per  curiam.    Bule  refused  on  first  and  second  points. 

Upon  the  third  point,  as  to  the  reduction  of  damages,  the  court  granted  a 
rule  nisi ;  which  on  a  subsequent  day  (8th  May),  was  made  absolute  by  consent 


M'Lauqhlin  v.  Pkyob.   April  26,  1842. 

[&  a  4  Soott,  N.  R.  655 ;  11  L.  J.  C.  P.  169 :  at  Nisi  Prius,  Car.  &  M.  354.  Adopted, 
FidgeoH  v.  Leggtt,  1857,  6  W.  B.  650;  Bolma  v.  Mather,  1876,  L.  B.  10  Ex.  269. 
See  JoMS  v.  Lkerpeol  Corforoikim,  1885,  14  Q.  R  D.  890.] 

A  puty,  consisting  of  the  defendant  and  others,  hired  for  a  day's  excursion  a  carriage 
and  post  horses,  driven  by  postilions,  who  were  the  servants  of  the  owner  of  the 
horses.  The  defendant  rode  upon  the  box.  The  postilions,  in  endeavouring  to 
force  their  way  into  a  line  of  carriages,  overturned  a  gig,  and  seriously  injured  the 
plaintiff,  who  was  in  the  gig.  The  defendant,  at  the  time  and  afterwards,  held  him- 
self out  as  resptHieible  for  uie  accident,  and  used  expressions  shewing  that  he  bad  a 
control  over  tibe  poatitions  at  the  tame  it  hqipenea : — ^Held,  that  he  was  liable  in 

Trespass.  The  dedarafcion  stated  that  the  d^endant  heretofore,  to  wit,  on,  &c., 
wilii  force  and  arms  forced  and  drove  a  certain  carriage  and  certain  harness  attached 
thereto,  and  with  which  the  same  was  then  being  drawn,  upon  and  against  a  certain 
eaniage,  to  wit,  a  gig,  in  which  the  plaintiff  was  then  riding  in  and  along  a  certain 
public  and  common  highway,  and  thereby  pulled  over  and  upset  the  said  gig,  and 
thereby  the  plaintiff  was  then  cast  and  thrown  with  great  force  and  violence  from 
uid  out  of  t^e  said  gig,  to  and  upon  tJie  ground  there,  uid  was  there  greatly  bruised, 
hurt,  and  wounded,  SeL  (with  special  damage  in  loss  of  business  as  a  newspaper  editor, 
and  in  the  employment  of  other  persons  to  publish  the  same). 

Pleaa :  fint^  not  ^^ty ;  on  which  issue  was  joined  \  secondly,  that  at  the  lame 
iriien,  &a  the  plaintiff  was  beii^  driven  in  the  said  ouriage  called  a  gig,  by  a  person 
whose  name  is  to  die  defendant  unknown,  in  and  along  the  said  highway,  and  at  the 
said  time  when,  &o.  the  same  was  so  carelessly  and  negligently  and  improperly  driven, 
stopped  and  managed  by  the  said  person  in  the  said  highway,  near  to  the  said  oarriago 
and  harness  so  forced  and  driven  by  the  defendants  as  in  the  declar-[W1-ation 
mentioned,  that  by  reason  thereof  the  said  carriage  and  huness,  without  any  default 
or  wron^  on  the  part  of  the  defendant,  was  forced  and  driven  by  the  defendant  upon 
and  against  the  said  carriage  c^led  a  gig,  and  thereby  pulled  over  and  upset  the  same, 
and  oecasi<med  the  said  injuries  and  damages  in  the  said  declaration  mentioned ;  and 
so  the  defendant  says  tiiat  if  any  hurt  or  damage  then  happened  to  the  plaintiff,  the 
same  was  caused  and  oocasiaaed  by  the  said  negugent,  carelew,  and  improper  driving 
of  the  said  carriage  called  a  gig,  and  not  by  wy  default  of  the  defendant,  which  is 
the  said  supposed  trespass  in  the  said  dedaratiati  mentioned 

RepUcataon  to  tiiis  plea,  de  iojurii. 

At  the  trial  before  Tindal  C.  J.,  at  iJie  sitlangs  in  London  after  last  Trinity  term, 
the  following  facts  were  given  in  evidence  on  the  part  of  the  plaintiff. 

On  the  M  of  June  1840,  the  plaintiff  was  proceeding  to  Epsom  races  in  a  pony 
gig,  belonging  to  and  driven  by  one  Mason.  The  defendant,  who,  together  with  a 
party  of  friends,  had  hired  a  carriage  and  four  post-horses,  driven  by  two  postilions 
in  tiie  service  of  the  owner  of  the  horses,  was  on  his  way  to  the  same  place.  The 
defendant  and  another  person  rode  on  the  box  of  this  carriage.  At  the  toll-bar  at 
Sutton  a  line  of  carriages  had  formed,  and  Mason's  gig  was  in  that  line.  The  carriage 
in  which  the  defendant  and  his  friends  were  driving  came  up  to  the  toll-bar  about 
tile  same  time  wiUi  Mason's  gig,  but  the  ouriage  was  out  of  the  line.  Mason's  gig 
was  advancing  at  the  time  slowly  in  the  line  (tliwe  being  a  stoppage  for  the  purpose 
of  takiiig  toll  at  ^  gate),  when  the  postilion  on  the  wheel-horse  of  t^e  carriage  in 

(d)  See  DmaiKik  v.  XoimdM,  3  Campb.  478;  ante,  42  (aV 
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which  the  defendant  was  seated,  called  out  to  the  postilion  on  the  leader,  "  go  in 
there."  The  latter  immediately^  turned  his  horses'  hoida  before  Mason's  gig.  Muuon 
endeavoured  to  keep  his  pony  m  {JSO]  the  line,  whffli  tbe  man  on  the  wheel-horse  of 
tiie  carriage  again  called  out,  "  Go  on,  you  are  all  right  there."  The  postalion  on  the 
leader  again  pushed  his  horses  forward,  and  the  trace  of  the  wheel  horse  caught  tiie 
wheel  of  Mason's  gi^  and  pulled  it  over,  and  both  the  plaintiff  and  Mason  fell  out. 
Some  one  in  the  carnage  caUed  out,  **  Go  on,  go  on  ! "  but  Mason  got  up,  and  laying 
hold  of  the  horses'  heads,  stopped  them ;  telling  the  party  in  the  carriage  that  they 
should  not  move  on ;  for  he  was  determined  to  take  the  horses  back  to  the  Cock  at 
Sutton,  until  he  knew  to  whom  they  belonged.  Several  of  the  parties  then  got  out 
of  the  carriage,  and  the  defendant  said  to  Mason,  "  If  you  do  that,  in  what  an  awkward 
predicament  you  will  place  us — we  can  neither  get  to  the  races  nor  get  home."  After 
some  further  discussion,  he  added,  "I  will  settle  it  with  you  here  now;  I  will  give 
you  money  to  any  amount ;  tell  me  what  you  want,  you  shall  have  it."  Masou  refused 
to  settle  tiie  matter  then,  and  at  last  die  defendant  gave  his  card  to  him,  saying  that 
he  would  be  answerable  for  all  that  had  ooouired,  if  he  would  allow  him  to  proceed. 
The  carnage  then  drove  on.  Some  days  aftorwwds  Maaon  called  on  the  defendant 
at  Ma  chambers,  and  told  him  he  came  about  the  damage  done  to  the  chaise.  The 
plaintiff  said  it  should  be  repaired ;  he  was  in  duty  bound  to  repair  it,  and  that  he 
would  send  a  man  to  look  at  it.  He  did  not  do  so  however,  and  Mason,  having  got 
it  repaired,  ctJled  again  upon  the  defendant  with  the  account,  who  said  he  would  pay 
it,  and  was  about  to  do  so,  wheu  he  added,  "  I  shall  not  pay  it  now,  for  if  I  pay 
you  this  amount,  Mr.  M'Laughlin  will  expect  me  to  pay  whatever  demand  he  may 
make  upon  me ;  you  shall  be  paid  it,  but  I  shall  not  pay  it  now ;  I  will  settle 
Mr.  M'Laughlin's  affair  before  I  settle  yours."  Some  dispute  Uien  arose  between  the 
parties  as  to  the  accident,  and  the  defend-[61]-ant said,  "If  you  had  quietly  gone  out 
of  the  line  it  would  not  have  happened ;  If  you  had  done  that,  I  had  intended  to 
have  pulled  up  and  let  you  in  agam,  in  tiie  front."  He  added,  that  the  general  wav 
of  gomg  to  races  was  to  cut  out  and  cut  in,  and  get  on  in  the  best  way  one  ooulcL 
Mason  then  said  to  the  defendant,  "  If  you  will  give  me  up  the  proprietor  of  the 
horses  and  carriage,  I  will  exonerate  you  from  tiie  repair  of  the  chaise  altogether ; " 
but  the  defendant  said  he  should  give  up  no  names, — he  had  made  himself  liable 
for  the  dam^e  that  had  occurred.  The  plaintiff  was  very  seriously  injured  by  the 
upsetting  of  the  gig,  and  had  become  permanently  lame. 

It  was  contended  on  t^e  part  of  the  defendant,  on  the  authority  of  Laugher  v. 
Pointer  (5  K  &  C.  547 ;  8  D.  &  R.  556),  and  Qmrmm  v.  BumeU  (Q  M.  &  W.  499), 
that,  not  being  the  owner  of  the  carriage  and  horses,  he  was  not  liaJde  to  the  action. 
The  Lord  Chief  Justice  however  ruled  that  those  oases  did  not  apply  to  an  action  of 
trespass,  but  resented  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

Evidence  was  called,  on  the  part  of  the  defendant^  to  shew  that  the  defendut  had 
called  out  to  tiie  postboys  to  let  Mason's  gig  drive  on  before  them ;  and  that  the  gig 
had  been  driven  against  the  horses  of  the  carriage.  The  post-boy  who  rode  the  leaders 
on  the  occasion  (the  other  one  being  absent  from  the  country),  stated  that  they  had 
uo  orders  to  break  into  the  line,  that  "  nobody  said  any  thing  to  them." 

The  Lord  Chief  Justice  told  the  jury,  that  in  (»tler  to  find  a  verdict  for  the 
plaintiff,  they  must  be  satisfied  that  the  accident  arose  from  the  carriage  driving 
against  the  gig,  and  not  from  the  gig  driving  against  the  carriage.  The  ]uiy  found 
a  vwdict  for  the  plaintiff,  damages  6wi 

[62]  Channelt  Serjt,  having  in  Michaelmas  term  last,  obtained  a  rule  nisi  to  enter 
a  nonsuit,  pursuant  to  the  leave  reserved ; 

Talfouni  Serjt.  now  shewed  cause.  It  is  submitted  that  the  defendant  is  responsible 
for  the  injury  done  to  the  plaintiff.  The  defendant  being  on  the  box  of  the  carriage, 
and  having  the  opportunity  of  seeing  what  was  passing,  and  possessing  the  power  of 
controlling  the  postilions,  must  be  held  to  have  sanctioned  them  in  their  attempt  to 
break  the  line  of  carriages ;  and  if  so,  such  sanction  made  him  a  trespasser.  In  point 
of  fact,  the  evidence  at  the  trial  shewed  that  the  parties  on  the  box  were  exercising  a 
control  over  the  poet-boys,  and  giving  them  directions.  In  Gregory  v.  Piper  (9  B.  &  C. 
591,  4  Mann.  &  Ryl.  500),  a  master  ordered  a  servant  to  lay  down  rubbish  near  his 
neighbours'  wall,  but  so  as  uot  to  touch  it.  The  servant  used  ordinary  care  in  executing 
the  orders  of  his  master,  but  some  of  the  rubbish  naturally  ran  against  the  wall  It 
was  held  that  tzospaas  ndght  he  maintained  against  the  maater,  he  oeing  liable  in  that 
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aotum  for  any  aet  dme  by  his  servuit  in  the  course  of  exeoutiii^  his  OTdeTs(6).  So 
here,  assuauDg  that  the  defendant  sanctioned  the  act  of  the  postilions  in  attempting 
to  l»eak  the  fine  of  earriages,  the  apeetting  of  the  gig  containing  the  plaintiff  was  the 
natural  consequence  of  su^  attemirfi,  azid  tfae  defen<uuit  is  responsible  to  the  plaintiff 
for  the  accident  which  occurred. 

The  case  of  Chandler  v.  Bnughtm  (3  Tyrwh.  220,  1  C.  &  M.  29),  shews  that  a 
puty  may  be  liable  in  trespass,  ^though  he  may  have  taken  no  direct  part  in  the  act 
which  is  complained  of.  There,  the  defendant  was  sitting  by  the  side  of  hia  servant, 
and  the  latter  was  driving.  That  case  [63]  is  in  substance  the  same  as  the  present. 
In  ooQBidering  the  questaoo  of  liability,  the  defendant's  conduct  must  not  be  overlooked. 
After  what  passed  subsequently  to  Uie  accident,  the  defendant  cannot  say  that  he  did 
not  suiction  the  poet-boys  in  what  they  did.  When  an  individual  oomes  forward  and 
gives  his  card,  aod  screens  other  parties,  tiie  court  has  a  right  to  infer  tiutt  what  took 
place  was  wit&  his  sanoticm,  if  the  foots  of  the  ease  will  bear  tiiat  construction.  The 
defendant,  both  from  the  control  he  was  evidently  exercising  over  the  postilions  at  the 
time  of  t^e  accident  and  from  his  subsequent  conduct,  is  clearly  liable  in  the  present  action. 

Channell  Serjt.,  in  support  of  tfae  rule.  The  plaintiff  here  charges  the  defendant 
as  an  actor  in  driving  the  carriage  against  the  gig ;  and  the  question  raised  by  the  plea 
of  not  guilty  is,  whether  he  was  so.  The  defendant  has  also  pleaded  that  there  was 
negligence  on  the  part  of  the  plaintiff,  and  if  that  were  so  the  defendant  is  not  liable 
in  tzespass  (a).  It  is  not  dis^ted  that  the  carriage  was  hired ;  that  the  horses  were 
poBt-horBes ;  and  that  the  plaintiff  was  not  actually  driving,  though  he  was  sitting  on 
the  box.  llie  case,  therefore,  falls  within  the  principle  of  Laagher  v.  PouUer  (5  B.  &  C. 
547 ;  8  D.  &  K.  556)  and  Qmrmm  v.  BvnuU  (6  M.  &  W.  499).  It  is  true  that  those 
actkms  were  in  ease ;  but  the  nuun  ^oint  for  ooiuideratioo  is  the  degree  oi  responsibility 
whidi  attaehes  to  the  hirer  of  a  carnage  or  horses  under  oinnunstances  like  the  preset ; 
and  as  to  that^  it  can  make  no  difference  whetiier  the  form  of  the  action  be  trespass  or 
case.  The  facta  in  Quanaan  v.  Bwmett  (6  M.  &  W,  499)  were  peculiarly  strong  to 
raise  the  inference  that  the  ooachman,  by  whose  negligence  the  accident  hap{54]-peued, 
was  the  servant  of  the  defendfuits ;  he  was  the  party  regularly  employed ;  he  was  paid 
a  regular  sum  for  each  drive,  according  to  express  agreement ;  he  was  sometimes  tcucen 
by  ue  defendants  into  the  country  for  weeks  together,  and  was  then  paid  a  regular 
ROm  per  week ;  and  he  wore  a  livery  of  theirs,  for  which  he  had  been  measured ;  but 
he  was  held  not  to  be  their  servant  so  as  to  render  them  liable  for  his  negligence. 
The  facts  in  the  presoit  case  are  not  nearly  bo  strong  to  shew  that  the  postilions  were 
ID  this  defendant  s  service.  In  iSibiUsf  v.  Eley  (1  C.  &  F.  614),  the  defendant  had  been 
in  partnership  with  the  petson  who  was  the  actual  owner  oi  the  cart  at  the  time  the 
acodent  happened,  and  he  allowed  his  name  still  to  remain  on  the  cart ;  and  Abbott  C.  J. 
ruled  tiiat  by  reason  of  his  then  holding  himself  out  to  the  world  as  the  owner  of  the 
cart^  and  the  master  of  the  driver  of  it,  he  was  responsible  for  the  negligence  of  such 
driver.  It  may  be  doubted,  perhaps,  whether  that  case  is  quite  reconcilable  with 
Qmrmctn  v.  Bwneit ;  but  at  any  rate  it  is  very  distinguishable  from  the  present  case ; 
fca"  there  was  nothing  done  here  which  held  out  to  the  world  that  the  postilions  were 
the  servants  of  the  party  in  the  carriage  any  more  than  in  any  other  case  of  persons 
hiring  poet^hoises.  In  Chaadier  v.  Bnughtm  (1  C.  &  M.  29 ;  3  Tyrwh.  220),  the  hoise 
^od  &^  were  the  defenduit's  own  property,  and  the  driver  is  expressly  stated  to  have 
been  his  servant.  That  case  therefore  stands  upon  a  very  different  looting  trom  the 
present,  aod  is  quite  oonsist^it  with  Qmrnum  v.  BvmaiL 

A  treraaas  may  either  be  wilful  in  fact^  as  where  a  party  enters  upon  the  land  of 
another  aner  notice,  or  wilful  in  law.  In  the  fonner  case  it  is  easy  to  ascertain  who 
are  oo-trespassers,  being  aiders  and  abettors  of  the  principal.  But  in  a  case  where  the 
trespass  arises  from  [66]  negligence  it  is  different  What  is  there  here  to  make  the 
acts  of  the  postilions  (which  it  is  admitted  must  be  taken  as  wilful  in  point  of  law, 
though  merely  negligent  in  point  of  fact),  tfae  acts  of  the  defendant  1  The  evidence 
of  the  post-boy,  who  was  called,  was  most  material, — that  he  acted  without  orders. 
It  is  true  the  defendant  was  on  the  box  at  the  time,  but  that  is  not  sufficient :  mere 
non-interference  will  not  make  him  responsible. 

(b)  Vide  tomen  ReynoUs  v.  Clarke,  l.Stra.  634,  Fortescue,  212,  8  Mod.  272,  4  M. 
&R.502{a). 

(a)  Vide  Marriott  v  tefey,  ante,  vol  I  p.  668. 
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Then  as  to  the  declarations  used  by  the  defendant  at  and  after  the  accident,  they 
do  not  carry  the  case  any  further,  so  as  to  make  him  a  trespasser,  unless  tiiey  shew 
that  at  the  time  of  the  accident,  he  directed,  or  at  least  assented  to,  the  act  by  which 
the  collision  occurred  :  but  they  cannot  have  that  effect  They  amount  at  most  to  a 
willin^ess  on  his  part  to  repair  the  injuries  that  had  been  sustained  by  the  plaintiff 
and  his  friend.  Suppose  the  plaintiff  had  been  killed  by  the  accident,  would  this 
evidence  hare  supported  an  indictment  for  manslaughter  1  In  Wilson  v.  Barker  (4  B. 
&  Ad.  614 ;  1  Ner.  &  Man.  409)  it  was  held  t^t  a  person  who  knowingly  recnves 
from  another  a  chattel  which  the  latter  has  wrongfully  seized,  and  afterwards,  on 
demand,  refuses  to  give  it  back  to  the  owner,  does  not  thereby  become  a  Is^espasser, 
unless  the  chattel  was  seized  for  his  use.  That  is  a  atoong  authority  to  shew  tJiat 
a  party  cannot  be  a  trenMBser  by  relation. 

TiNDAL  C.  J.  The  leave  to  move  to  enter  a  nonsuit  iras  reserved,  iar  t^e  purpose 
of  examining  whether  the  authoritaes  that  were  cited  at  the  trial  were  apjdicBbfe  to 
the  present  (»8e,  and  whether  the  principles  which  regulate  an  action  on  1^  case 
could  be  applied  to  an  action  of  trespass. 

At  the  trial,  I  was  desirous  that  the  merits  of  the  case  should  be  inquired  into, 
and  I  reserved,  for  the  [66]  opinion  of  the  court,  the  question,  whether  the  doct»ine 
laid  down  in  Qmrman  v.  Burnett  (6  M.  &  W.  499),  where  the  principle  of  exemption 
was  carried  to  a  considerable  extent,  would  apply  to  the  circumstances  of  tiiis  case. 
It  was  intended  that  it  should  be  determined  upon  the  evidenoe,  whether  tiie  defen- 
dant could  properly  be  considered  as  a  txes^Msser. 

It  appears  to  me,  Hh&t  t^e  oases  in  wmch  it  has  been  decided  Uiat  the  hirer  cS 
a  carria^  and  horses  is  ezunpted  from  responsibility  for  the  acta  of  the  driver — not 
being  his  servant — ^rest  upon  a  very  difierent  ground  from  tiie  present  In  tliose 
cases,  the  party  hiring  had  no  power  of  selection  as  to  the  person  employed  in  driving : 
and  therefore  it  iras  held,  that  he  was  not  responsible  for  the  want  of  skill  of  the 
driver,  who  could  not  be  considered  as  his  servant ;  that  the  person  who  was  really 
the  master  of  the  driver,  was  bound  to  select  a  proper  person  to  be  employed  as  driver. 

But  in  this  case  the  question  is,  whether  the  defendant  was  a  joint  trespasser  with 
the  postboys,  and  this  question  obviously  rests  upon  a  very  different  ground. 

The  general  rule  is,  that  all  persons  acting  together  at  the  time  of  the  commission 
of  a  wrongful  act,  are  presumed  to  assent  thereto,  and  are  considered  in  law  as  equally 
tmspassers,  and  are  all  looked  upon  as  principals.  The  inquiry  is,  not  whether  the 
act  was  wilful,  but  whether  it  was  wrongful,  and  an  immediate  i^jwy  resulted  from 
it ;  any  inquiry  into  the  intention  of  the  party  is  quite  unnecessary,  lliat  was  dedded 
in  Lame  v.  Bray  (3  East^  593 ;  6  "Eep.  N.  P.  C.  18),  which  was  an  action  against  the 
defendant,  who  had  driven  his  carriage  agmnst  another's,  not  wilfully,  but  by  accident ; 
and  it  was  held  that  [67]  the  proper  remedy  was  trespass ;  and  the  distinction  laid 
down  was,  that  where  the  injury  was  immediate  from  an  act  of  force  done  by  t^e 
defendant,  the  remedy  was  in  trespass ;  but  where  the  injury  was  only  consequential 
to  an  act  before  done  by  the  defendant,  then  an  action  on  the  case  lay.  Lord  Ellen- 
borough  in  ^ring  judgment  says,  "The  true  criterion  seems  to  be,  according  to  what 
Lord  Chi^  Justice  De  Grey  says  in  Scott  v.  Sliephard  (a),  whether  the  plaintiff  received 
an  injury,  by  force,  from  the  defendant  If  the  injurious  act  be  the  immediate  result 
of  the  force  originally  applied  by  the  defendant,  and  the  plaintiff  be  injured  by  it,  it 
is  tiie  subject  of  an  action  of  trespass,  vi  et  armis,  by  all  the  cases  both  ancient  and 
modem.  It  is  immaterial,  whether  tiie  injury  be  wiUul  (ur  not"  Grose  J.,  in  ^ving 
his  opinion  ^3  East,  600),  says,  "  Looking  into  all  the  cases,  ivonx  the  Year-book  in  the 
T.  21  H.  7  ^c)  down  to  t^e  latest  decision  on  the  subject,  I  find  the  pffinoiple  to  be^ 
that  if  l^e  injury  be  done  by  t^e  act  <A  the  party  himself  at  the  time,  or  he  be  the 

(a)  3  WiU.  403,  411,  2  W.  Bhk  892,  899.    And  see  ante  vol  iii  520. 

(c)  T.  21  H.  7,  fo.  28,  pi.  5,  where  Rede  C.  J.  says,  "Although  the  intent  of  the 
defendant  was  good  (in  carrying  the  plaintiff's  tithes  from  the  defendant's  field,  where 
they  were  secured,  to  the  pUintiSrs  house) ;  here,  the  intent  cannot  be  cQUstrued ;  but 
it  can  be  in  felony ;  as,  if  a  man  shoote  at  the  butts,  cmd  kills  a  man,  it  shall  not  be 
felony,  because  he  had  not  the  intention  to  kill ;  and  so  of  a  tiler  from  a  house,  who, 
without  knowiiu;  it,  kills  a  man  with  a  stone,  it  is  not  felony ;  biit  wh^  one  shoots 
at  tJie  butts  ana  wounds  a  man,  although  it  were  against  his  will,  he  shall  be  said  to 
be  a  trespasser,  against  his  intention." 
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immediate  cause  of  it,  tiiou^  it  hAppen  accidentally  or  by  misfortune,  yet  he  is 
answerable  in  trespass."  And  Lawrence  and  Le  BIuic  JJ.  express  the  same  opinions. 
Now  in  this  caae  there  can  be  no  doubt^  upon  the  finding  of  the  juiy,  that  the  poet- 
bojrs,  by  reason  of  their  [68]  wrongful  aot»  were  trespassers.  Then  the  question  is, 
whe^er  the  defendant  was  jointly  a  teeqnsser  with  them ;  whether  the  part  which 
he  took  in  the  fvoceeding  was  auffioient  to  make  him  equally  liable  with  them ;  and 
whetbOT  there  were  oircuinstances  in  die  case  which  would  justify  the  jury  in  coming 
to  that  coDoliiaion.   It  appears  tAat  he  was  riding  on  the  box  of  the  carriage  when 

aoeidBnt  occurred,  and  saw  what  was  grang  on ;  tii^  there  was  a  Hne  of  carriagee, 
into  which  the  postboys  were  endeavouring  to  force  thenraelves ;  and  he  most  luve 
known  the  object  of  the  postboys  in  doing  what  they  did.  If  he  had  remonstrated  or 
expostulated  with  them  at  the  time,  I  do  not  think  he  could  have  been  held  liable  in 
thu  action,  even  upon  the  supposition  that  the  postboys  were  his  servants ;  for  no 
servant  can  make  his  master  a  trespasser  against  his  will ;  Morhy  v.  Qaixford  (2  H.  Bl. 
443),  M^Manvm  v.  CridxU  (1  East,  106).  Or  if  he  had  been  inside  the  carriage,  and 
had  not  seen  what  was  going  on,  and  the  poetboya,  of  their  own  will,  had  done  the 
injury,  I  do  not  think  the  ddendant  would  have  been  liable.  But  the  fact  of  his 
faiong  outside  the  carnage,  with  a  full  view  of  e3\  that  was  taking  place  and  not  inters 
ferine  Uiough  I  do  not  say  it  is  strong  evidence,  is  some  evidence,  to  go  to  the  jury 
that  ne  assented  to  the  act  <A  the  postboys.  But  tiie  case  does  not  stop  there ;  for 
Us  subsequent  oonduct  is  to  be  taken  into  conrideration.  There  is  nothing  to  shew 
diat  he  repudiated  the  act  of  the  pcwtboys ;  on  the  contrary,  he  professed  throughout 
to  hold  himself  responsible ;  he  told  the  witness  Mason,  who  was  driving  the  gig  in 
which  the  plaintiff  was  seated  at  the  time  the  accident  happened,  that  if  he  had 
succeeded  in  ^tting  into  the  Hue,  he  should  [69]  have  allowed  Mason  to  return  to 
his  fonner  position  in  the  line.  All  this  shews  t^t  he  had  a  control  over  the  post- 
boys, and  that  he  assented  to  their  acts. 

I  think,  therefore,  that  this  is  a  case  iu  which  the  defendant  may  be  considered  as 
the  master,  the  dominus  pro  tempore,  of  the  carnage  and  horses ;  he  being  present  at 
the  time  when  the  accident  happened,  and  assenting  to  the  act  by  which  it  was  caused  ] 
and  that  iha  present  case  foils  within  the  prindple  of  Chandler  v.  Broughton  (1  Grompt 
ft  M.  29 ;  3  Tyrwh.  210),  and  Gregory  v.  Piper  (9  a  &  G.  591 ;  4  Mann.  &  K.  500).  It 
seems  to  me  on  the  whole,  that  the  jury  justly  came  to  tiie  oonelusion  that  liie  defen- 
dant was  a  co-trespasser  witb  the  postboys ;  and  that  the  verdict  ought  not  to  be 
distarbed. 

CoLTHAM  J.  It  seems  to  be  agreed  in  this  case  that  the  court  is  to  be  considered 
in  the  situation  of  a  jury ;  and  t^e  question  for  our  determination  is,  whether  at  the 
time  that  the  accident  happened  the  defendant  assented  to  the  acts  of  the  postilions. 
This  fact  depends  in  a  great  measure  upon  Mason's  evidence ;  and  I  see  no  reason 
why  credit  should  not  be  given  to  it  (His  lordship  recapitulated  the  facts  <rf 
thecase;) 

It  appears,  then,  that  the  defendant  throughout  said  that  he  would  be  respcxiaible 
hr  the  damage.  This  certainly  will  not  make  him  liable  as  a  trespasser,  unless  ne  were 
io  from  the  be^uing ;  but  I  t^ink  it  is  evidence  to  shew  his  previous  assent  to  the 
act  tlttt  was  done  by  the  postilious.  He  never  repudiates  their  act ;  he  never  says  it 
was  not  bis  own  act ;  and  I  think  if  the  case  had  been  left  to  the  jury  on  the  mere 
question  of  assent,  they  would  have  found  in  the  affirmative. 

VBff]  BBSKfNE  J.  I  am  of  the  same  opinion.  The  oases  in  which  it  has  been 
decided  that  case  will  not  lie  against  the  hirer  of  a  carriage  and  horses  for  the  misconduct 
of  the  driver,  not  being  his  servant,  do  not  apply  here ;  for  this  is  an  action  treating 
the  defendant  as  a  co-Uespasser,  uid  is  not  brought  against  him  as  a  master  for  the 
nuMmduct  of  his  servant. 

The  mere  fact  of  the  defendant  being  one  of  the  persons  who  hired  the  carriage  and 
hones,  would  not  make  him  liable  in  this  notion ;  but  it  must  be  shewn  that  he  was 
asseufeing  to  tJie  act  f rem  which  the  injury  occurred  to  the  plaintiff.  It  is  not  necessary 
to  diew  that  the  defendant  oontempmtea  the  injury  that  happened ;  for  if  the  act  m 
the  post-boys  in  driving  into  t^e  line  was  wrongful,  and  tiie  defenduit  assented  to  it^ 
or  gave  encouragement  to  its  being  done,  he  will  l>e  HaUe  in  tAaa  action.  That  the  act 
WM  done  wilfully  by  t^e  postboys  there  can  be  no  doubt.    Now  Xhe  defendant  was  on 

box  at  t^e  time,  and  it  is  in  evidence  that  one  of  the  post-boys  called  out  to  the 
other,  **  Go  in  tiwre,'*  which  was  an  intimation,  clearly  given  to  those  on  the  boi^  of 
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what  was  intended  to  be  done ;  the  defendant,  therefore,  must  have  been  conscious  of 
what  the  postboys  intended  to  do. 

But  the  evidence  does  not  stop  there.  After  the  misfortune,  the  defendant  never 
suggests  that  it  was  the  fault  of  the  post-boys  ;  neither  on  the  spot  immediately  after 
the  accident,  nor  afterwards  in  his  interviews  with  Mason,  does  he  intimate  that  it  waa 
not  his  own  fault.    On  the  contrary,  he  makes  a  statanent  that  shews  he  was  aware 


all  the  circumstances,  therefore,  I  think  the  defendant  is  civilly  responmble  in  this  f<»in 
of  acti<Hi ;  and  diat  the  rule  must  be  disc^iairged. 

[61]  Crbsswell  J.  I  am  also  of  opinion  that  this  rule  must  be  discharged.  Some 
of  the  matters  in  Uie  cause  may  be  considwed  as  finally  disposed  of  by  the  jury ; 
namely,  thata  trespass  was  committed ;  that  the  plaintiff  received  an  injury  therefrom, 
and  not  by  any  fault  of  his  own.  The  plea,  I  may  observe,  is  rather  of  a  singular 
character  in  this  form  of  action,  but  it  is  not  material  to  dwell  upon  that 

It  has  been  reserved  to  the  court  to  say  whether  the  defendant  is  liable  iu  this 
action,  not  as  a  dry  question  of  law,  but  as  a  mixed  question  of  law  and  fact,  under 
all  the  circumstances  of  the  case.  The  present  case  is  not,  I  think,  affected  by  the 
cases  of  Laugher  v.  Fainter  and  Qmnmn  v.  Burnett,  which  turned  on  the  liability  of 
a  party  hiring  a  carriage  or  horses  for  the  day,  for  the  conduct  of  the  driver.  The 
great  struggle  in  those  cases  was,  whether  the  driver  was  to  be  considered  as  the 
servant  of  the  party  charged ;  and  it  was  not  sought,  as  here,  to  make  tJie  defendant 
liable  as  sharing  in  the  act  by  which  the  aocidoit  occurred,  but  as  a  master  for  the 
negligence  of  his  servant  The  principle  of  those  cases,  tiierefore,  has  no  bearing  on 
an  action  of  trespass;  in  which  a  party  may  be  liable  as  a  co-trospasser  for  the 
immediate  act  of  another,  though  that  other  be  not  his  servant  [His  lordship  stated 
the  facts  of  the  case.J  Under  all  these  circumstances,  it  seems  impossible  to  suppose 
that  the  defendant  did  not  know  that  the  postboys  were  going  to  break  into  the  line  j 
he  bad  time  enough  to  reflect  on  what  was  going  on,  and  he  might,  if  he  had  thought 
fit,  have  stopped  the  proceeding.  This  view  is  confirmed  by  what  the  defendwit  said 
not  only  at  the  time,  but  afterwards  at  his  chambers,  to  Mason,  that  he  had  intended 
to  let  him  into  the  line  again.  But  in  order  to  do  so,  it  is  clear  ha  must  have  first 
shut  him  out  All  the  facts,  therefore,  tend  to  [62]  shew  that  he  sanctioned  the  act 
at  l^e  time  that  it  was  committed. 
Bule  discharj^ 

CoBBOLD  V.  Chilvbr.   April  26,  1842. 

[S.  C.  4  Scott,  N.  R.  678 ;  1  V.  N.  S.  726  ;  11  L.  J.  C.  P.  173 ;  6  Jur.  346.] 

A  warrant  of  attorney  authorised  judgment  to  be  signed  "  as  of  a  term  : "  held,  that 
judgment  signed  thereon  in  vacation  waa  irregular.  — Semble,  that  such  an  irregularity 
womd  not  entiUe  the  defendant  to  costs. — The  warrant  of  attorney  authorised 
judgment  to  be  signed  for  5001  Judgment  had  been  signed,  but  it  did  luA  distinctly 
a[^>eu:  for  what  amount :  Held,  that  a  fi.  fa.  directing  the  sheriff  to  cause  to  be  made 
"  3691.  98.  4d.,  parcel  of  a  certain  debt  of  SOOL,"  was  irr^ular,  as  not  following  the 
judgment,  and  that  it  was  such  an  irregularity  as  entitlea  the  defendant  to  costs. 

Sir  T.  Wilde  Serjt,  in  last  Michaelmas  term,  obtained  a  rule  oalling  tqpon  the 
plaintiff  to  shew  cause  why  the  judgment  signed  in  tiiis  cause  and  the  execution,  issued 
thereon,  diould  not  be  set  aside  for  irregularity ;  and  why  the  plaintiff  should  not 
refund  to  the  defendant  or  his  attorney  the  sum  of  269L  9s.  4d.  levied  under  the  said 

execution,  with  costs ;  upon  the  grounds  that  the  judgment  was  signed  in  vacation, 
whereas  the  warrant  of  attorney  only  auUiorised  a  judgment  "  as  of  a  term ; "  and  that 
tiie  writ  of  execution  did  not  follow  the  judgment  (a). 

The  following  facts  appeared  from  the  aMdavito  upon  which  the  rule  was  obtained. 
The  defendant  had  executed  a  warrant  of  attorney,  dated  the  15th  of  February  1840, 
whereby  he  authorised  three  attomies  by  name,  or  any  otJier  attorney  of  tiie  court  oi 
Common  Pleas,  to  i^pear  for  him  "as  of  last  Hilary  term,  next  Easter  term,  or  any 

(u)  There  were  other  points  of  objection,  which  were  were  afterwards  abandoned 
by  tiie  defendant 


of  what  the  postrboys  intended 


Under 
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nibeequent  term ; "  and  to  Buffer  judgment  to  be  entered  up  against  him  at  the  suit  of 
Uie  plaintiff  for  5001.,  with  a  defeasance  upon  payment  of  2501.,  with  interest.  On  the 
8t^  of  September  1841  judgment  was  [63]  signed  upon  this  warrant  of  attorney  (it 
was  not  9XTpreaa\y  stated  for  what  sum  the  judgment  was  signed).  On  the  next  day 
a  writ  of  fieri  facias  was  issued,  commanding  the  sheriff  of  Suffolk  to  "  cause  to  be  made 
as  w«U  a  certain  debt  of  269L  9s.  4d.  parcseT  of  a  certain  debt  of  6001.  which  defendant 
J.  C.  Gobbold  lately,  Sto.  recovered  iwainst  the  said     Chilver ;  as  also  5L  5s.  which, 

wOTe  awaxded  to  the  said  J.  C.  G.  for  hu  damages,  whereof  the  said  R.  C. 
is  ocniTieted  as  i^mears  to  as  of  reoord,  togethw  vitAx  interest  upon  the  said  sums 
of  269L  da.  id.  and  51.  Ss.,  at  the  nto  of  4L  percent  from  the  8th  day  of  September 
1841,  &C."  The  writ  was  indorsed  to  "levy  3691.  98.  4d  witii  interest  as  widnn 
mentioned,  and  61.  6s.  besides,  &c."    The  sheriff  had  levied  under  this  writ 

Chuinell  Serjt.  now  shewed  cause.  Although  the  judgment  was  actually  signed 
in  vacation,  still  the  authority  given  by  the  warranty  of  attorney  to  sign  judgment 
"  as  of  a  term,"  has  been  sufficiently  complied  with,  and  the  court  may  consider  that 
it  was  signed  as  of  some  term.  By  the  general  rules,  H.  4  W.  4,  s.  3,  all  judgments 
an  "  to  be  entwed  of  reoord  of  the  day  of  the  month  and  year,  whether  m  term  or 
vaca^n,  when  signed,  and  shall  not  have  relation  to  any  other  day  (a) ; "  but  if  this 
were  to  be  construed  strictly  such  a  warrant  of  attorney  as  the  present  would  be 
nearly  useless,  as  judgment  could,  in  reality,  only  be  s^^ed  upon  it  actually  during 
term.  It  is  obvious,  however,  [64]  that  it  was  the  intention  of  the  parties  that 
judgment  might  be  signed  at  any  time. 

As  to  the  second  point,  it  will  be  argued  that  the  writ  of  execution  was  irregular, 
having  been  issued  for  a  different  sum  than  that  for  which  the  judgment  was  signed ; 
and  iVebber  v.  Hvtehins  (8  M.  &  W.  319)  will  be  relied  upon,  where  it  was  decided 
such  a  variance  constituted  an  irregularity.  But  in  that  case  the  sum  for  which  the 
judgment  had  been  signed  distinctly  appeaj«d.  A  defendant  in  order  to  take 
advantage  of  such  a  technical  objection,  is  bound  to  make  the  variance  clearly  out. 
In  this  case,  idthough  the  affidavits  state  that  the  judgment  was  signed  on  the  8th 
of  September  1841,  the  amount  for  which  judgment  was  signed  is  not  stated.  Nor  is  there 
any  variance  on  tAxe  face  of  the  writ  It  directs  the  sheriff  to  "  cause  to  be  made  as  well 
a  oertain  debt  of  269L  9s.  4d.,  parcel  of  a  certain  debt  of  600L  vhioh  J.  G.  G.  lately 
reoovered  a^^st  B.  C. ;  **  the  vord  "  which  "  may  be  taken  as  referring,  not  to  the 
chwise  immediately  antecedent,  "  a  certain  debt  of  5001.,"  but  to  the  whole  paragraph, 
**a  certain  debt  of  2691.  9s.  4d.,"  reading  the  following  words,  "parcel  of  a  oertain 
debt  of  500L"  as  in  a  parenthesis  j  and  tJtten  the  writ  would  properly  follow  the 
judgment  as  recited.  The  court  will  not  conclude  that  the  judgment  must  have  been 
for  the  whole  sum  of  5001,  because  the  plaintiff  was  authorised  to  sign  judgment  for 
that  amount  It  is  clear  that  the  real  debt  was  only  for  2501.  and  interest ;  and  the 
plaintiff  was  at  liberty  to  enter  up  judgment  for  a  less  sum  than  that  mentioned  in 
the  warrant  of  attorney,  as  there  may  have  been  a  remittitor  for  part 

Bompas  Serjt  in  support  of  the  rule.  First,  tiie  judgment  is  dearly  irregular,  as 
being  si^ed  and  dated  [66]  in  vacation,  tiie  warruit  of  attorney  not  auuiorising 
rach  a  judgment  The  power  given  by  a  warrant  of  attorney  must  be  strictJy 
followed.  In  Todd  v.  Qm^pertz  (6  DowL  P.  G.  296)  an  objection  was  raised,  that  the 
mnaot  of  attorney  was,  to  sign  judgment  of  a  term  generally,  and  therefore  was 
not  in  conformity  with  R.  H.  4  WilL  4,  s.  3,  though  the  judgment  had  been  in  fact 
entered  up  in  term  time.  Patteson  J.  there  says,  "The  second  objection  was,  that 
the  authority  given  by  the  warrant  of  attorney  was  to  confess  a  judgment  of  Hilary 
term ;  and  it  was  contended  that  such  a  judgment  could  not  be  signed  now.  It  was 
said  thaty  because  it  ought  to  be  dated  of  a  particular  day, — as  judgments  could  not  be 
signed  generally  of  a  term, — such  a  judgment  would  be  irregular,  and  therefore  the 
warruit  was  an  authority  to  sign  an  irt'^iular  judgment  I  t^iink  the  utmost  limit 
to  which  that  objeotaon  can  be  carried  is,  that  it  would  not  auth(nise.a  judgment  to 

(a)  The  same  rule  {Horides  "  that  it  sh^  be  competent  for  the  court,  or  a  judge, 
to  foaet  a  judgment  to  be  entered  nune  pro  tone ; "  but  it  has  been  decided  that  ^s 
]VOvi»  applies  only,  as  former^,  to  cases  where  the  judgment  is  delayed  by  tJie  act 
erf  the  court ;  Lawman  v.  Lord  A%^,  2  M.  &  W.  635 ;  Vaaghm  v.  ^twf^  4  New  Ga. 
116,  5  Soott^  404,  6  Dowl.  P.  C.  210 ;  Doe  Tayhr  v.  Crisp,  7  DowL  P.  G.  584 ;  see 
also  Bleuiit  t.  Tregommg,  4  A.  &  E.  1002. 
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be  signed  in  Tacataon."  So  l^t  the  opinion  of  that  learned  judge  is  clearly  in  favour 
of  the  present  objection.  The  rule  of  court,  which  has  been  referred  to^  expressly 
declares  that  judgments  "shall  not  have  relation  to  any  other  day"  than  uat  on 
which  they  are  signed ;  how  then  can  this  judgment,  signed  in  vacation,  have 
relation  to  any  day  in  term,  or  be  said  to  be  signed  '*  as  of  "  any  term  1  It  is  possible 
that  the  plaintiff  mi^ht  have  signed  judgment  expressly  "as  of*  some  term,  upon 
the  maxim,  oonventio  vincit  l^em  (&)' ;  but  it  is  enough  to  say  that  he  has  not 
done  80. 

TiNDAL  C.  J.  I  think  fJiere  is  sufficient  in  this  first  point  to  entitle  the  defendant 
to  have  the  rule  made  [66]  absolute.  The  judgment  was  signed  in  vacation ;  but 
the  authority  given  by  the  warrant  of  attorney  was  expressly  to  sign  judgment  as  of 
some  term,  and  not  in  vacatdon.  If  the  plaintiff  had  followed  the  wanant  oi  attorney, 
and  signed  the  judgment  as  of  a  term,  the  court  might  perhaps  have  said,  that  it  was 
sufficient ;  being  within  the  terms  of  t^e  agreement  between  the  parties.  The  rule 
of  court  says,  that  a  judgment  shall  be  entered  of  record  of  the  day  when  signed,  and 
shall  not  have  relation  to  any  other  day ;  but  as  this  judgment  was  signed  on  the 
8th  of  September,  in  vacation,  we  cannot  give  it  relation  to  any  term.  There  is  no 
provision  in  the  agreement  to  sign  judgment  in  vacation ;  and  as  the  plaintiff  has 
not  availed  himseUi  of  the  provision  as  to  signing  it  as  of  a  term,  I  think  the  rule 
most  be  made  absolute.  But  as  the  objection  is  one  inter  apices  juris,  aad  ratiier 
against  good  faith,  I  think  it  must  be  widiout  costs. 

Bompas  Serjt  pressing  for  costs,  the  court  heard  him  upon  the  second  objection. 

In  fFOber  v.  Hutekms  (8  M.  &  W.  319,  1  DowL  N.  S.  96)  Parke  B.  says,  "  The 
vrrit  must  agree,  in  the  mandatory  part  of  it,  with  the  judgment.  If  the  plaintaff 
sues  (Hit  execution  for  (i.&  intending  to  levy)  a  part  only  o?  tiie  sum  recovered  by 
the  judgment,  he  may  direct  the  sheriff  accordingly  by  a  private  memorandum ;  but 
if  the  judgment  and  writ  do  not  agree,  the  reason  of  nbe  variance  ou^t  to  appear  on 
the  face  of  the  writ "  (8  M.  &  W.  320).  If  the  writ  in  this  case  is  read  without  the 
forced  construction  sought  to  be  put  upon  it  by  the  other  side,  it  clearly  imports  that  the 
judgment  was  signed  for  5001.,  which  was  the  sum  for  which  the  plaintiff  was 
authorized  to  sign  judgment  by  the  warrant  of  attorney.  The  proper  course  to  have 
[67]  been  pursued  by  the  plaintiff  is  suggested  in  the  rule  H.  3  Vict.  (6  New  Ca.  330, 
11  A.  &  E.  602)  containing  forms  of  writs  framed  by  all  the  judges,  (pursuuit  to  the 
Stat  1  &  2  Vict  c.  110,  s.  20);  which  says,  "that  in  all  cases  in  which  the  judgment 
is  for  a  penalty,  and  the  plahitiff  seeks  to  obtain  interest,  Uiere  shall  be  a  memoran- 
dum on  the  back  ox  at  the  foot  of  the  writ,  directing  the  sheriff  to  levy  the  amount 
of  t^e  sum  of  money  really  due  and  secured  by  the  penalty,  and  of  the  damages  and 
costs  recovered,  and  interest  thereon  at  the  rate  of  4L  per  cent  per  annum,  from  the 
time  when  the  judgment  was  entered  up  ;  and  that  in  the  cases  in  which  the  amount 
for  which  the  judgment  has  been  given  is  less  than  the  amount  of  the  sum  of  money 
really  due  and  secured  by  the  penalty,  and  the  damages  and  costs  recovered,  and  the 
interest  thereon  calculated  as  sioresaid,  it  shall  be  stated  in  the  body  of  the  writ  that 

the  sheriff  is  to  levy  interest  at  the  rate  of  41.  per  cent  per  annum  from  the  

day  of  — ' — — ;  and  on  the  back  or  at  the  foot  of  the  writ  there  shall  be  a  memorandum 
as  above  directed  "  (b)'. 

The  judgment  in  this  case  must,  tlierefore,  be  taken  to  have  been  for  the  sum  for 
which  it  was  authorized  to  be  signed  by  the  warrant  of  attorney ;  and  if  that  be  so,  Uien 
the  writ  does  not  follow  the  jtugment 

TiNDAL  C.  J.  I  think  that  this  is  such  an  irregularity  as  mtatJes  the  defendant 
to  costs. 

The  other  judges  concurring,  (Coltman,  Erskine,  and  Gresswell  JJ.). 
Bale  abscdute,  with  costs. 

{by  As  to  this  maxim,  vide  Co.  Litt.  180 ;  Coli  v.  Bishop  of  Covenlry  and  lAtckfidd^ 
Hob.  140,  160;  Bonham  v.  Newcomh,  1  Vem.  214,  216;  Berryman  v.  Bowden,  Hetley, 
59 ;  Watson's  Complete  Incumbent^  275,  276. 

{by  The  forms  of  writs  appended  to  the  rule  apply  to  writs  of  capias  only ;  and 
the  directions  in  the  rule  appear  to  have  reference  mei-ely  to  cases  where  a  pWntiff' 
seeks  to  mf(Hce  a  penalty,  and  the  statute,  under  which  the  new  rules  are  inuned, 
deals  with  cases  of  arrest  sJone. 
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[6B]  Galulndak     BrmuoH.  April  27, 1842. 

[&  C.  4  Scott,  N.  K.  682 ;  1  D.  N.  S.  730.] 

AuompBit.  The  first  count  was  upon  a  contract  to  sell  and  deliver  sound  tares ; 
breach,  that  the  tares  delivered  vera  unsound.  He  second  count  wu  upon  a 
promise  properly  to  ship  the  tares ;  breach,  that  they  were  improperly  shipped,  and 
thereby  dain^;ed.  Flea  to  these  two  counts,  that  the  plaintiff  had  impleaded  the 
defendant  in  a  foreign  court  for  not  performing  the  identical  promises  in  the  first 
and  second  counts  mentioned,  and  that  the  said  court  had  adjudged  that  the  plaintiff 
had  no  cause  of  action  in  respect  of  the  non-performance  of  the  said  promises ;  and 
that  such  judgment  was  final  and  conclusive. — In  support  of  this  plea  a  judgment 
of  foreign  court  was  produced,  "that  the  plaintiff  be  barred  of  his  claim  a^inst 
defendant,  on  account  of  a  cargo  of  tares,  received  by  the  ship  '  M.  S.' "  From 
a  statement  of  **  reasons  "  appended  to  this  judgment,  and  which  was  in  fact  a  state- 
ment of  the  case,  it  appeared  that  part  of  the  tares  contracted  for  had  reached  the 
plaintiff ;  that  he  reiuaed  to  accept  them  by  reason  of  their  unsound  condition ;  that 
he  had  sold  them  under  protest ;  and  that  he  had  instituted  that  suit  to  rescind  the 
oontract  and  recover  back  the  money  from  the  defendant ;  but  that  he  was  barred 
by  lapse  of  time,  having  brought  the  suit  too  late  by  the  law  of  the  country  (Prussia) 
in  which  the  court  sat,  and  in  which  the  goods  were  shipped,  and  in  which  the  defen- 
dant resided. — Held  :  first,  that  the  judgment  did  not  support  the  plea,  inasmuch  as 
it  clearly  was  not  applicable  to  the  cause  of  action  contained  in  the  second  count. — 
Secondly,  that  the  plea  could  not  be  taken  divisibly,  so  as  to  be  considered  as  applic- 
able to  the  first  count  only. — lliirdly,  t^at,  under  the  circumstances,  the  court,  having 
Ae  powers  of  a  judge  at  nisi  prius,  ought  not  to  amend  the  plea  by  stating  that  the 
judgment  was  in  reqtect  of  the  promise  in  the  first  count  only. — Quaere,  whether 
t^e  judgment  was  applicable  even  to  the  cause  of  action  contained  in  the  first  count. 

Assumpsit.  First  count,  that  on,  &c.  it  was  agreed  between  the  plaintiff,  then 
rending  in  London,  and  the  defendant,  then  residing  in  parts  beyond  the  seas,  to  wit, 
at  Koenigsbexg,  in  t^e  kingdom  of  Prussia,  that  the  plaintiff  should  purchase  of  the 
defendant,  and  that  tbe  defendant  should  sell  and  deliver  to  ^e  {^nti^  for  Hhe 
purpose  of  being  shif^wd  and  conveyed  to  London  aforesaid,  a  certain  large  quantity, 
to  wit,  100  lasts  of  seeds,  to  wit,  tares,  at  a  certain  price  then  agreed  upon  between 
them,  to  wit^  the  price  of  18s.  per  imperial  quarter,  free  on  boaid  in  the  spring,  the 
asid  tares  to  be  large,  sound,  good  Kcenigsbffl'g  seed  tares,  of  the  growth  of  the  year 
1856,  and  of  the  [69]  best  quality.  (The  remainder  of  the  agreement  as  set  out  in  the 
declaration  relative  to  the  mode  of  payment,  was  not  material  to  the  point  decided.) 

Averment:  that  100  lasts  of  tares  are  equal  to  a  certain  large  quantity,  to  wit, 
1050  imperial  quarters,  or  thereabouts.  Mutual  promises.  Averment  of  payment 
1^  the  plaintiff  in  the  manner  stipulated,  and  performance  of  the  agreement  on  his 
ytrt,  and  that  although  the  defendant  did  afterwards,  to  wit,  on,  &&,  in  part  perform- 
soee  of  the  said  agreement,  ship  and  delivw  on  ho«d  a  certain  vessel  provided  by 
the  defendant  for  the  plaintiff,  to  wit,  the  "  Mary  Swan,"  at  a  certain  port,  to  wit,  at 
KffioigBbei!^  in  t^e  kingdom  of  Prussia  aforesaid,  a  certain  laree  quantity,  to  wit,  917 
quarters  of  tares,  for  the  ]daintdff  j  and  althou^  the  tarw  so  shipped  as  aforesiud,  dul 
afterwards,  to  wit,  on,  &a  arrive  at  London  aforesaid ;  yet  the  defendant,  disr^^rding 
his  and  promise,  did  not  nor  would  ship  the  said  tares  free  on  board  the  last-mentioned 
vevel,  and  did  not  nor  would  sell  and  deliver  to  the  plaintiff  sound  good  seed  tares  of 
the  erowth  of  1836,  uid  of  the  beet  quality  ;  but  on  the  contrary  thereof,  the  said  tares, 
at  rae  time  of  their  said  delivery  and  shipment  in  and  on  board  the  said  vessel,  and 
on  their  arrival  in  London  aforesaid,  to  wit,  on,  &c.  were, — as  the  defendant  at  the  time 
at  the  said  shipment  and  deliveiy  well  knew,  but  which  the  plaintiff  did  not  discover 
nntal  the  day  and  year  last  aforesaid, — veiy  soft,  heated,  discoloured,  mouldy,  rotten, 
decayed  and  wholly  unfit  to  be  used  as  and  for  seed  tares,  or  for  any  other  purpose, 
and  were  not  of  ike  growth  of  the  year  1836,  and  thereby,  and  by  means  of  the 
premiaea,  the  same  became  and  were  utterly  useless  to  the  plaintiff ;  contrary  to  the 
terms  of  the  said  agreement  and  of  the  {ffomise  of  the  defendant  by  him  so  made  as 
■foresaad- 

AvmwmA :  that  in  ocmsequenoe  of  the  defendant's  said  breadi  of  his  said  agree- 
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meat,  the  plaintiff  has  not  [70]  only  lost  and  been  deprived  of  the  advantage,  profit 
and  gain  which  he  would  and  ought  to  hare  mftde,  if  the  defendant  had  mrformed 
his  said  agreement,  but  hath  been  deprived  of  the  use  and  interest  of  his  aam  moneys, 
which,  in  pursuance  of  his  part  of  the  said  agreement,  he  so  paid  to  the  defendant  as 
aforesaid,  and  hath  also  been  put  to  great  charges  and  expense  of  his  moneys,  and 
been  forced  and  obUged  to  lay  out  and  expend  a  large  sum  of  his  money,  to  wit, 
10001.,  in  and  about  the  insurance  of  the  said  tares,  and  in  and  about  shipping  the 
same  on  board  the  said  vessel  at  Koenigsberg  aforesaid,  and  conveying  the  same  to 
England,  and  in  and  about  the  necessary  surveying  and  ascertaining  the  state  and 
condition  of  the  said  tares  on  their  said  arrival  in  London  as  aforesaid,  and  in  landing 
and  selling  the  same  under  protest,  to  wit,  on,  &c.  Of  all  which  premises  the  defendant 
has,  at  all  times,  had  due  notice. 

Second  count,  that  on,  &o.,  in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendant  (a),  had  agreed  to  become  tiie  purchaser  ol  tile  said  tares,  as  intiieprecef^ng 
count  mentioned,  he,  the  defendant,  promised  the  plaintiff,  that  he,  the  defendant, 
would  superintend  the  shipping  and  loading  of  the  said  tarw,  to  wit,  at  Eoenigaberg 
aforesaid,  and  would  take  and  use  every  reasonable  and  proper  precaution  in  seeing 
that  the  same  were  properly  shipped  and  stowed  in  and  on  bo^^  a  fit  and  proper 
vessel,  or  fit  and  proper  vessels,  m  that  behalf,  for  the  conveyance  of  the  said  tares  to 
London  aforesaid  ;  yet  the  plaintiff  in  fact  saitb,  that  although  he,  the  plaintiff,  in  all 
things  duly  performed  his  said  agreement  as  in  the  preceding  count  mentioned,  and 
although  a  large  qutmtity,  to  wit,  917  quarters  of  [TlJ  the  said  tares,  was  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  under  the  several  agreements  in  the  preceding 
count  mentioned,  and  with  the  privity,  knowledge  and  sanction  of  the  defendant,  and 
at  his  instance,  shipped  and  loaded  for  conveyance  thereof  to  London,  in  and  on  board 
a  certain  vessel  bound  to  London,  which  afterwards,  to  wit^  on,  &c  there  arrived  wiUi 
the  aaid  quantity  of  tares  on  hoard  fJiereof ;  yet  the  plaintiff  in  fact  eaith,  that  the 
defendant  disregarded  his  last-mentioned  promise  in  this,  to  wit,  that  he,  the  defendant^ 
did  not^  in  any  manner,  according  to  his  said  promise,  superintend  the  shipping  of  the 
same  tares,  or  take  or  use  any  precaution  whatever  in  or  towards  seeing  that  the  same 
were  properly  shipped  or  stowed  in  or  on  board  a  fit  or  proper  vessel,  or  fit  and  proper 
vessels,  in  ttiat  behalf  but  wholly  neglected  and  failed  so  to  do,  and  on  the  contrary 
thereof,  the  same  vessel,  in  and  on  board  of  which  the  same  917  quarters  of  the 
said  tares  were  so  shipped  and  loaded  as  aforesaid,  at  the  instance  of  the  defendant^ 
to  wit,  by  reason  of  her  having  on  board  too  great  a  cargo,  and  by  reason  of  the 
state,  size,  condition  and  circumstances  of  the  same  vessel,  was  on  the  occasion 
aforesaid  a  very  unfit  and  imgmpffc  Teasel  wherein  to  ship  or  stow  the  same  tarei^ 
as  tbe  defendant  at  the  time  well  knew ;  and  the  pontiff  further  saith,  tiiat  ih» 
said  917  quarters  of  tares  were,  with  l^e  privity  and  at  ihe  instance  of  the  defen- 
dant, shipped  and  stowed  in  and  on  board  the  same  vessel  in  a  very  careless,  negligent, 
improvident,  unusual  and  unmerchantlike  manner,  and  by  means  of  the  premises,  the 
said  917  quarters  of  the  said  tores  became  and  were  so  heated,  mouldy,  soft,  rotten, 
discoloured  and  decayed,  that  the  same  and  every  part  thereof  became,  were  aad  was 
wholly  useless  and  lost  to  the  plaintiff;  whereby  the  plaintiff  not  only  has  lost  and 
been  deprived  of  great  gains  and  profits  which  he  otherwise  [72]  mi^t  and  would 
have  derived  and  acquired  by  a  reside  of  the  same  tares  at  high  and  advanced  prices, 
but  hath  been  deprived  of  the  use  and  interest  of  the  said  porohase-money  thereof 
and  hath  been  also  put  to  great  charges  md  expenses  of  his  moneys,  altogether 
amounting  to  a  large  sum  of  money,  to  wit^  lOOOI.  in  and  about  the  shipping  of  Uie 
said  tares,  and  in  insuring  the  same  against  perils  of  the  8ea>  and  in  aiud  about  the 
conveying  of  the  same  to  England,  and  in  and  about  tihe  necessary  surveying  and 
asoertaimng  tiie  state  and  condition  of  the  same  tares  on  their  arrival  at  London 
aforesaid,  and  in  landing  and  disposing  oi  the  same. 

There  were  also  counts  for  mon^  pud,  for  money  received,  and  on  an  account  stated. 
Pleas  :  first,  non  assumpsit. 

Secondly,  (to  the  first  count,)  traversing  the  bad  condition  of  the  tares. 
Thirdly,  (to  the  second  count),  traversing  the  shipment  in  an  improper  vessel 
Fourthly,  (to  the  first  and  second  oounte,)  that  before  the  oommencement  of  thia 

(a)  The  request  appears  to  be  immaterial,  as  an  agreement  to  porchaae  c(»tuna  in 
itself  sufficient  consideratitxi. 
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■nit,  and  Wore  tiie  conuneneement  of  the  proceedings  next  heromafter  mentioned^ 
the  defendant  was  resident  in  partB  beyond  the  seas,  to  wit,  at  Eoenigsberg,  in  the 
kingdom  of  Prussia,  within  the  allegiance  of  the  King  of  Prussia,  and  within  the 
jurisdiction  of  a  certain  court  of  judicature  called  the  RojaJ  Prussian  Court  of  Commerce 
And  Admir^ty  of  Koenigsberg;  and  that  afterwards  and  whilst  the  defendant  was 
resident  at  Koenigsberg  tuoresaid,  and  before  the  commencement  of  this  suit,  to  wit, 
w,  &C.,  the  plaintiff  impleaded  the  defendant  in  the  said  court  of  judicature  for  not 
peifonning  the  very  same  identical  promises,  and  each  and  every  of  them,  as  are  in 
the  first  and  second  counts  of  the  declaration  in  this  action  mentioned,  and  for  the 
danuges  aUeged  to  have  been  sustained  by  the  plaintiff  thereby  i  tiie  same  court  having 
jnriscfotion  in  the  pnmiaeB ;  and  such  proceedings  were  thereupon  had  in  t^e 
■ud  court,  that  afterwards  and  befOTe  the  commenoement  of  this  suit,  to  wit,  on  the 
Slat  (rf  May  1839,  a  judgment  or  decree  was  pronounced  by  the  said  court,  whereby 
it  was  adjadged  and  declwed  tiiat  the  plaintiff  had  no  cause  of  action  against  the 
defendant  in  respect  of  the  damages  alleged  to  have  been  sustained  by  him  the  plaintiff 
throDgfa  the  non-performance  of  the  said  promises ;  and  it  was  further  ordered  and 
decreed,  by  the  said  judgment  or  decree,  that  the  plaintiff  should  pay  the  costs  and 
expenses  of  the  proceedings  so  had  in  the  same  court  in  that  behalf :  which  judgment 
or  decree  was  not  in  any  way  reversed  or  made  void.  And  the  defendant  says  that 
the  said  judgment  or  decree  was  and  is  final  and  conclusive  between  the  parties  to 
mch  mnt,  as  to  the  said  supposed  cause  of  action,  in  the  country  where  the  same  was 
prononnoed,  to  wit,  in  the  kingdom  of  Prussia  aforesaid ;  and  that  the  plaintiff  is 
|irechided  from  all  furtiier  litigation  in  respect  of  the  same,  and  ought  not  further  to 
uD|mrtune  or  molest  him  the  defendant  in  respect  of  such  supposed  cause  of  action  so 
adjiKlicated  upon  by  the  said  judgment  or  decree  as  aforesaid.  Verification. 

The  i^aintiff  after  joining  issue  upon  the  first  three  pleas,  replied  to  the  fourth 
plea,  that  no  such  judgment  or  decree  final  and  conclusive  between  the  partira  to  the 
suit  in  that  plea  mentioned,  in  manner  and  form  as  therein  alleged,  ever  was  pronounced 
by  the  said  court  of  judicature  in  that  plea  also  mentioned,  mode  et  formi ;  whereupon 
tsnie  was  joined 

At  the  trial  before  Tindal  C.  J.,  at  tiie  sittings  in  London,  after  last  Itinity  term, 
the  following  document,  translated  from  ^e  German,  was  given  in  evidence  in  support 
of  the  fourth  plea  (a). 

[74]  "Sentence. 

**  Inike  Matter  of  Alexander  Bum  Ckdlmdar,  of  London^  Merchant  emd  Corn-Factor, 
Plaintiff,  versus  R.  M.  Dittrich,  of  Kcenigsherg,  Merchant,  Defendant. 

"  The  Royal  College  of  Commerce  and  Admiralty  at  Kcenigsberg,  in  Prussia^  have, 
in  their  session  of  the  31st  of  May  1B39,— at  which  were  present  the  Director,  Mr. 
Privy-CouiHaUor-of-Justioe  Stellter,  and  Becker,  Henke,  Burdach,  Schrotter,  Bitlaich, 
Councillora  of  Commerce  and  of  Admiralty,  and  Von  Hippel,  Beferendary  of  tibia 
Saireme  court,  deputed  as  Commissaiy,— conformably  to  the  proceeding  in  the  cause, 
declared  as  follows ; 

"(1)  That  the  plaintiff's  claim  of  7801.  10s.  Id.  sterling,  with  interest  thereon, 
from  the  6th  day  of  April  1838,  which  he  formed  against  defendant  on  account  of 
(beziiglich  auf,  relating  to)  a  cargo  of  917  quarters  of  tares  received  in  the  year  1837 
by  the  ship  'Mary  Swan,'  commanded  by  *G.  Wright,'  master,  be  registered. 

"(2)  'That  the  agreement  between  the  parties,  that  the  plaintiff  should  abstain 
from  recovering  the  133  quarters  of  tares,  which,  according  to  the  defendant's  state- 
ment, were  still  lying  here  for  the  plaintiff,  and  that  tiie  daendant  should  be  content 
to  accept  them,  be  hweby  l^;ally  confirmed ;  and, 

"  (3)  Thi^  plaintiff  be  condemned  in  tAie  charges  d  the  law  prooeedingB." 

"Judicial  Reasons. 

"  A.  B.  Gallandur,  in  London,  in  the  be^nning  of  1837,  ordered  of  R.  U.  Dittrich 
of  this  place,  100  lasts  of  large  round  Koenigsberg  seed  tares,  best  quality,  which  were 
to  be  free  from  any  mixture  of  oats,  pease  and  such  objectionable  grain  and  seed,  at 

(a)  The  translation  has  been  compared  with  the  original ;  but  no  correction  has 
been  made  in  anything  which  could  affect  the  judgment  or  the  court 
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ISs.  sterling  per  quarter,  free  on  board,  to  be  shipped  in  spring.  Dittrich  [76]  in  his 
letter  of  t^e  18th  of  January  in  that  year  to  Calkuidar,  accepted  his  offer.  Before  the 
shipment  took  place  Callandar  recommended  to  Dittrich  to  hare  the  tares  shipped  as 
earV  possiMe,  aiud  in  aa  small  yessids  as  possible,  to  prevent  heating.  Next  to  this 
he  ordered  him  to  resell  immediately  half  the  quantity  of  the  purchased  tares, — about 
500  quarters,  if  the  cost  price,  clear  of  expenses,  could  be  obtained ;  but  should  they 
be  shjpped,  to  give  preference  to  an  English  vessel.  The  firm  of  Dittrich  could  not 
effect  the  sale,  and  consequentJy  shipped  913  quarters,  to  an  amount  of  837L  6b. 
sterling,  on  the  29th  of  Apm  1837,  per  tJie  *Mary  Swan,' '  G.  Wright,'  master ;  and  upon 
the  30th  idem  informed  Callandar  thereof ;  observing,  moreover,  that  the  remainder 
consisting  of  133  quarters  then  was  warehoused  for  his  account  with  Dittrich. 

"The  pmxshase  price  for  the  quantity  shipped  of  913  quarters  tares  is  paid  in  that 
manner,  t£at  Dittrich  acknowledged  to  have  received  hy  accepted  drafts  4501.,  and 
that  afterwards,  on  handing  bill  of  lading,  Callandar  paid  to  Dittrich's  order  376L  68. 
sterling.  As  to  thepayment  of  1 2L  for  300 dunnage  mats,  the  parties  have  not  yet  upreed. 

"^e  'Mary  Swan'  arrived  in  London  on  the  6th  of  June  1837.  Callandar 
exuuined  tiie  tares,  and  found  they  were  in  so  bad  a  state  that  he  t^o^^t  himself 
entitled  to  refuse  receipt  thereof,  and  noted  a  protest  through  John  Lise  Venn,  notary 
public  in  London,  after  that  two  com  factors  had  previously,  as  competent  judges,  or 
experto,  declared  the  tares  to  be  totally  decayed.  Immediately,  and  indeed  on  t^e 
6th  of  June,  Callandar  informs  Dittrich  of  his  refusal  to  receive  i  he  tares ;  then  on 
the  9th  of  June  sent  him  the  report  of  survey  and  protest,  and  again  declared,  that  he 
declined  the  receipt  of  the  tares,  but  had  got  the  same  landed  and  brought  into  a  good 
and  airy  granary,  [76]  where  t^e  greatest  care  and  attention  would  be  taken  thereof ; 
and  that  he  would  also  try  in  favour  of  Dittrich  to  procure  aa  abatement  or  reduetira 
in  the  duty.  Kow  when  Dittrich  declined  to  indemnify  Callandar  anywise,  and  on 
tJlie  contraiy,  sent  him  brokers'  certificates,  trying  to  prove  by  them  thab  the  tares  had 
been  fully  worth  the  price  chained  at  the  time  of  their  shipment  and  that  he  had 
consequently  performed  his  part  oS  the  contract,  Callandar  answered  that  he  woukl,  if 
Dittrich  made  no  other  disposition,  sell  the  tares  for  Dittrich's  account,  and  would  do 
so  in  small  parcels  by  retail ;  which  proceeding  was  proposed  as  the  most  beneficial  to 
all  parties  interested.  Callandar  did  accordingly,  as  Dittrich  continued  silent,  always 
informing  him  of  the  respective  sales,  but  without  that  Dittrich  ever  replied  thereto. 

'*Onthe  29th  of  December  1837,  Callandar  sent  his  account-sales  and  account- 
current  to  Dittrich,  and  demanded  payment  of  his  debt,  but  as  Dittrich  did  not 
comply  wil^  such  demand,  Callandar  on  the  10th  of  June  in  the  year  past,  brought 
an  action  against  him,  thereby  seeking : 

"1.  To  condemn  R.  M.  Dittrich  to  pay  unto  him,  the  plaintiff,  instantly,  the  sum 
of  7801.  10s.  Id.  sterling  wit^  running  interest  thereon,  from  the  1st  April  1838, 
under  pain  of  incurring  execution. 

"2.  To  pronounce  the  plaintiff  enistled  to  refuse  receipt  of  those  133  quarters  of 
tares  lying  still  here,  according  to  the  defendant's  statement,  and 

"  3.  To  condemn  the  defendant  in  the  whole  of  the  said  charges. 

"  Defendant  has  admitted  the  order  having  been  given  precisely  as  stated  by  the 
plaintiff,  and  has  expressly  allowed  that  a  contract  to  furnish  and  deliver  has  been 
entered  into  ;  but  he  has  also  alleged  that  he  has  fulfilled  his  agreement,  and  therefore 
disputed,  in  quali  et  [77]  quanto,  the  plaintiff's  claim ;  with  this  qualification  only, 
that  he  agrees  that  the  plaintiff  should  not  accept  that  portion  of  the  tares  which  had 
not  been  sent  away,  whereby  the  second  part  of  the  action  is  disposed  of. 

'*  For  the  rest  the  defendant  has  principally  opposed  the  plaintiff  with  the  objection 
of  prescription,  uid  by  reason  of  the  sects.  342  (a)  and  345  (6),  part  I,  tit^  6,  <A  the 

(a)  Section  343  of  the  Allgemeines  Landreoht  fur  die  I^wissischen  Staaten, 
(Cleneral,  or  Universal  Code  of  Laws  for  t^e  Prussian  States),  part  1,  tit.  6,  runs 
thus : — "  The  rights  which  belong  to  the  purchaser  of  a  thing,  on  account  of  natural 

defects  affecting  that  thing,  must  be  exercised — in  respect  of  real  property  in  the 
country  (Landgiiter),  within  three  years — in  respect  of  real  property  in  towns 
(Stadtische  Grundstiicken),  within  one  year — in  respect  of  movable  pn^rty  (Bew^- 
liche  Sachen),  within  six  months,  after  it  has  been  received." 

{bj  "If  the  purchaser  (ITebemehmer)  suffer  these  periods  to  elapse  without  a 
judicial  complaint  a^inst  the  vendor  (Geber),  his  right  is  lost" 
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ftuflBian  Code,  for  the  dismission  of  the  cause  of  the  plaintiff;  the  defendant  contend- 
ing that  according  to  the  precept,  Part  1,  tit.  11,  sect.  987  of  the  Prussian  Code,  after 
such  detiv^,  all  the  rules  of  law  which  hold  between  buyers  and  sellers  are  to  be 
otMorved  between  the  eonbvctiDg  parties^  and  consequently  the  delivery  of  tares  was 
fuffiUed  in  the  yeecy  nuunent  of  the  shipment  on  board  me  vessel,  sect  128  (e)  loco 
dtato^  and  that  six  mcHiihs  after  the  receipt  of  the  goods,  the  party  who  ordered 
the  goods  (now  to  be  oonsidered  as  purchaser)  has  lost  by  lapse  of  tame  (d),  his  right 
(tf  action  in  respect  of  any  defect  affecting  the  thing  itself.  Not  only  from  the  day  of 
the  delivery  (29th  April  1837)  but  also  from  the  day  of  the  accept-[7B]-ance  (5th  June 
1837)  to  the  day  of  the  commencement  of  the  action  (10th  June  1838),  more  than  a 
year  had  elapsed,  whereby  the  plaintdfTs  right  of  action  was  extinguished. 

"  But  eventually  the  defendant  has  alleged  that  the  agreement  of  delivery  on  his 
part  has  been  duly  performed ;  as  that  is  a  matter  which  depends  upon  the  state  and 
otHiditaon  of  the  tares  when  put  on  board,  and  not  upon  the  state  in  which  they  arrived 
in  L«id<Hi,  and  he  is  able  to  prove  that  the  tares  were  shipped  on  board  the  vessel  in 
that  stipulated  condition. 

"  mtli  respect  to  1^  point  he  has  entered  upon  his  proofs,  whereupon  the  status 
eoDtroTersis  oob  fnxxseeded  with  an  express  postponement  of  the  enquiry  as  to  the 
amount  of  damage.  Nevertheless  the  admittance  of  evidence  respecting  the  state  and 
oxidition  of  the  tares  at  the  time  of  their  shipment  has  been  suspended  per  decretum, 
at  the  special  and  concurrent  request  of  both  parties,  according  to  which,  there  should 
M^viously,  and  in  conformity  wit^  the  sects.  68  and  75,  tit.  10,  part  1  of  the  Genial 
Coart  Instruction,  for  the  present  be  dedded  (be  a  deoiaon)  only  upon  the  preliminary 
objection  of  prescription  (a)^. 

"The  plaintiff  endeavours  to  repel  such  objection,  by  alleging  that  because  the 
tiBDsaction  between  the  parties  is  an  ureement  of  delivery,  the  objection  of  prescrip- 
tion (a)^  must  fall  to  the  ground,  rcr  t^e  contract  for  delivery  is  a  commercial 
oontnwti  as  to  which,  in  the  same  manner  as  with  aU  other  oommeroial  contracts,  the 
psilMular  rule  prevaib : — 

"  That  if  one  of  the  parties  does  not  fulfil  or  perform  his  obligation,  the  other 
may,  without  being  bound  to  bring  an  action  iar  performance,  withdraw  from  t^ 
contract  or  agreement,  and  claim  inc^mnifioation,  sect.  878,  L  11  {af,  sect  408,  I.  6  {b) 
of  the  Prussian  Code. 

*'  From  this  the  plaintiff  infers,  that  he  had  a  right  to  decline  to  receive  goods 
which  were  not  delivered  in  the  stipulated  state  and  condition,  and  by  declaring  his 
will  and  intention,  to  be  disengaged  from  the  contract;  and  that  he  has  declared, 
most  properly  and  distinctly,  through  his  protest  against  the  acceptance  of  the  cargo. 
Now  if  wis  was  regularly  done  on  his  p«ut,  and  consistentiy  with  the  Prussian  law, 
there  can  be  no  idea  of  the  goods  having  become  his  prop^^ ;  md  if  the  defendant 
alleges  tjie  rule  of  law  laMTdown  in  tit  II.  sect.  128  (which  see,  supra,  78),  loco  cit. 
according  to  which,  in  oontraots,  the  shipment  of  goocb  amounts  to  a  delivery,  it  must 
be  replira  t^t  such  is  the  case  onl^  wita  contract  ai  purohase,  but  not  wit^  contracts 
of  deuvety,  tiie  difierenee  from  which  appears  from  the  difi'erent  nature  of  both  kinds 

(e^  "  The  possession  of  a  right  to  rescind  or  abandon  (eines  Untersagungsrechts)  is 
lost,  if  the  other  party  has  acquired  the  possession  of  the  opposite  right  Wenn  der 
andere  sich  in  den  Beatz  des  ent^;egenstehenden  negativoi  xtechts, — des  Beohts  etwas 
zn  than,— gesetzt  hat"   Part  I.  tit.  7,  sect  128. 

(d)  Ven'ahrung ;  as  to  which  see  post,  pa.  78  (a). 

uy  "  Verjahrun^"  (which  answers  the  purpose  of  tike  "  limitation  of  actions "  in 
&i^ish  law)  is,  by  the  Prussian  code,  defined  to  be  "  an  lUteration  in  certain  rights 
reenlting,  by  the  wovisions  of  the  law,  from  the  non-exercise  of  those  rights  for 
certain  fixed  periodiB."  Fart  I.  tit  9,  sect  500. 

(of  By  sect  878  of  the  1 1th  titie  of  the  first  part  of  the  Prussian  Code>,  supra,  77  (^), 
"if  one  refuse  the  mxnnised  performance,  the  other  may  immediately  abandon 
the  contract  — "von  dem  vertrage  sofort  zuriicktreten." 

(b)  By  the  408t^  section  of  the  fifth  title  of  the  first  part  of  the  Prussian  Code, 
supra,  78(a),  **In  agreements,  the  principal  subject  of  which  is  a  commercial  trans- 
action, the  party  who  asserts  that  the  other  has  not  fulfilled  the  contract  according  to 
its  terms,  or  that  he  is  unable  so  to  perform  the  contanct,  may  thenceforth,  but  at  lus 
own  risk,  (aiif  seine  (3efahr)  abandon  the  contract" 
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of  agreements.  The  purchase  has  respect  to  a  special  matter  or  thing,  and  the 
purchaser  may  express  his  acquiescence  in  the  qwUity  if  he  has  an  opportunity  of 
inspecting  it ;  therefore  the  assent  of  both  parties,  with  respect  to  the  thing  delivered, 
does  not  exist  before  the  receiver  has  ezpressed  his  satasfaction  with  [80]  the  com- 
modity. Such  consent  is  tacitly  manifested  by  acceptance,  which  assent  materially 
differs  from  the  delivery,  as  sufficientiy  appeara  from  Uie  rules  on  Prescription,  tit.  5, 
88.  343  (supra,  77)  and  344  (b) ;  and  therefore,  where  acceptance  never  twk  place,  as 
in  this  case,  iJiere  is  no  ground  for  contending  that  the  period  of  limitation  has  begun 
to  run." 

"  Interpreter's  Remarks. 

["The  narrative  of  the  facts  having  thus  been  given  (as  usual  in  the  Pnusian 
judgments),  and  the  quotations  and  opinions  of  both  mandatories  (called  oommissary 
of  justioe  in  Prussia,  synonymous  with,  and  joining  the  functions  of,  solicitor,  attorney, 
lawyer,  advocate,  notary,)  stated,  the  judges  now,  in  their  sentence,  enter  into  a  special 
inquiry  on  the  nature  of  the  agreement,  merely  to  ascertain  (as  they  aay),  where  lite 
tares  were  to  be  delivered,  and  when  the  same  have  become  the  property  of  the 
plaintiff.  For  this  reason,  they  have  referred  to  certain  extracts  of  letters,  (the  dates 
of  the  letters  follow) ;  and  as  to  the  nature  of  the  agreement,  they  consider  this 
indifferent,  both  parties  having  agreed  that  it  should  stand  as  a  contract  of  delivery. 
Now,  us  it  would  be  useless  to  repeat  and  re-translate  into  English  such  extracts  and 
arguments,  which  would  tire  and  absent  the  English  lawyer  or  judge,  the  interpreter 
leaves  that,  and  now  enters  upon  the  real  grounds  whereby  tiie  judges  justify  t^eir 
sentence  or  judgment."] 

"  In  the  case  now  lying  before  us,  the  agreement  (sense  of  contract)  was  clearly 
this,  that  the  defendant  had  to  deliver  the  commodity  here  in  Koenigs-[81]-berg  into 
the  vessel  for  account  and  risk  of  the  plaintiff  j  sueh  follows,  doubtless,  from  the 
corre^ndence  between  the  parties  as  above  referred  to,  by  which  the  contract  was 
settled. 

"  The  defendant  had  engaged  to  deliver  a  cargo  for  the  plaintiffs,  free  on  board 
here,  and  the  plaintiff  in  his  letters,  Slst  January  and  30th  March,  left  to  the  defen- 
dant the  choice  of  a  vessel,  thereby,  indeed,  recommended  to  him  t^e  earliest  possible 
shipment^  and  dividing  of  the  whole  quantity  and  ship^ng  it  in  small  vessels,  that  the 
danger  of  heating  be  lessened;  and  further  stated  that  English  vessels  ^ould  be 
preferred,  without,  however,  restricting  the  arrangements  to  be  made  as  to  the  ship- 
ment, to  either  of  the  courses  intimated ;  therefore  defendant  was  fully  entitled  to 
make  out  the  invoice  as  he  did,  expressing  that  he  had  shipped  the  tares  upon  order, 
and  for  risk  of  the  plaintiff;  he  left  to  the  latter  to  procure  the  insurance,  and  with 
respect  to  the  same,  only  observed  that  he  might  mind  (consider  of)  the  risk  of  craft 
for  the  cargo  between  here  and  Pillau,  and  the  plaintiff^  in  consequence  of  such  invoice, 
thought  himself  bound  to  pay  the  balance  of  the  said  invoice. 

"  So,  by  the  shipment  of  the  tares  on  board  the  vessel,  tiie  delivery  was  effected, 
and  the  contract  in  casu  performed  on  tiie  part  of  the  defendant.  Had  tiie  vessel 
miaoarried,  and  the  ca^  been  lost,  tiie  loss  of  the  tares  would  have  touched  tbe 
I^funtiff  or  the  underwriters. 

"After  fulfilled  delivery,  the  rules  on  the  agreement  of  purchase  (s.  987,  I.  11,  of 
the  Prussian  Code  (supra,  77)),  are  the  only  ones  that  may  be  applied.  Therefore  the 
plaintiff  was  no  longer  at  liberty  to  recede  from  the  contract,  as  from  the  day  of  the 
completed  delivery  [82]  of  the  tares  into  the  v^sel,  the  risk  as  well  as  the  ownership 
thereof  went  over  upon  him  ;  and  if  he  thought  the  tares  defective  on  their  arrival  in 
London,  he  could  then  no  more  refuse  the  receipt  of  the  same  as  from  the  delivery 
into  the  vessel.  According  to  contract,  the  property  had  become  transferred  from 
defendant  upon  the  plaintiff;  as  to  the  deficiencies  in  promise  (complaints  in  respect 
of  badness  of  quality),  the  plaintiff  was  now  only  allowed  to  refer  to  the  title  arising 
from  8.  198, 1.  1 1,  and  s.  319,  seq.  L  5  (a),  loco  oit.   The  protest  could  be  of  no  use  to 

(b)  Which  section  preseribea  shorter  periods  of  limitaticm  in  respect  of  extrinsic 
defects. 

(a)  Which  sections  contain  a  variety  of  provisions  relating  to  defects  in  articles 
which  have  formed  the  subject  of  contracts. 
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torn,  88  he  had  become  the  owner  of  the  commodity,  from  the  moment  of  shipment  on 
board  the  Teasel  here. 

"Ilur^OFe,  it  is  alao  without  effect  or  influence  when  the  plaintiff  mainteins,  that 
if  it  be  impoeaible  to  a  purchaser  on  delivery,  to  ascertaiD  of  the  quality  before  the 
nooipt  of  the  commodity,  as  on  the  one  hand  he  may  have  such  goods  as  are  to  be 
ddiTflred  atvoad  inspected  or  examined  previous  to  and  on  the  shipment  taking  place, 
ud  may  suffer  the  goods  to  he  shipped  only  in  ease  they  he  founa  conform  to  agree- 
iKDtf  and,  on  the  other  hand,  nobody  is  entitled  to  form  any  claim  or  right  to  himself, 
fran  the  ne^ect  of  precautionary  measures,  under  the  pretext,  that  it  has  been  im- 
potable to  him  to  express  his  mind  upon  the  quality  <A  the  gocds  before  the  delivery 
(rf  Uie  same. 

The  defects  in  the  article  which  the  plaintiff  complains  of  as  being  contrary  to  the 
itipalated  quality,  he  is  bound  to  establish,  within  tiie  limited  periods  appointed  by 
sectioDfi  343  aud  344,  Part  I.  tit  5,  of  the  PrussiAn  Code,  before  a  competent  tribunal, 
to  irhich  the  defendant  is  legally  amenable. 

"Such  prescription  commenced,  according  to  s.  343,  [8^  from  the  day  of  receipt; 
and  afto-  g.  344,  from  t^t  of  perceiving  the  deficiency. 

"  Indeed,  tlw  first  day  is  not  to  be  considered  identical  either  with  the  day  of 
ddiveiy— if  we  reflect  upon  such,  as  per  s.  128, 1.  U,  loco  cit — of  that  of  fransmis- 
sioo— in  this  case,  representing  the  day  of  delivery  (which  has  been  set  forth  so 
striking  by  Bomemann  in  his  observations  or  "Commentary  on  the  Prussian  Civil 
Iaw,"  par.  2,  page  607,  s.  99) :  on  the  contrary,  it  may  be  assumed  from  the  general 
prindides  upon  prescription,  as  doubtless,  that  the  limitation  should  commence  only 
fnra  that  day  when  the  examination  through  the  entitled  (by  the  person  entitled  to 
the  goods)  couid  possibly  take  place,  and,  of  course,  from  that  day  when  the  object 
was  retJly  token  possession  of  by  him  (went  into  his  custody) ;  wherefore,  in  onler 
to  poiiit  tAiia  out  in  s.  343,  there  has  intentionally  not  been  fixed  upon  the  day  of 
ddrreiy,  but  on  the  day  of  receipt  of  the  object,  as  the  commencing  moment  of 
[nsaription. 

"Id  ccoisequenoe  hereof,  the  prescription  agunst  the  plaintsff  in  this  cause  first 
b^n  fran  the  arrival  of  the  twes  in  Lmdon,  when  and  where  the  same  could  be 
taken  poeseasioii  of  by  him,  and  he  became  enabled  to  inform  himself  of  the  alleged 
defect  in  quality. 

"But  also  from  this  term, — ^being  the  5th  of  June  1837,  until  the  day  of  com- 
mencing his  action,  on  the  10th  of  June  1838,  the  limitations  for  denouncing  the 
diima  upon  warranty, — at  the  furthest  six  months,  as  prescribed  by  ss.  343  and  344, 
kno  cit,  had  long  ago  elapsed.  The  plaintiff  consequently  has  lost  his  right  of  claim 
(i.  J46,  loco  cit). 

"As  to  the  1 33  quarters  which  remained  behind,  the  agreement  of  t^e  parties,  that 

^aintifi'  renounces  the  reoeixitv  «id  the  defendant  is  consenting  thereto,  was  to  be 
ud  has  been  confirmed. 

"Ihe  dedsicm  upon  the  p<Hnt  of  law-charges  follows  [84^  from  s.  2,  tit  23,  of  the 
nunUtiras  upon  law  proceedings ;  which  regmations  are  universally  binding. 

"IsBued  imder  the  seal  entarusted  to  us,  and  the  uswd  sigmrf^ure. 

"KcenunbenL  on  the  Slst  day  of  May,  1839. 

"(L.S.). 

"Bojal  Pnuaian  CoUe^  of  Commerce  uid  Admir^ty. 

"  Signed,      Stklltkr  "  (a). 

Objections  were  taken  on  the  part  of  the  plaintiff  to  this  judgment,  on  the  ground 
that  DO  libel  or  other  proceedings  were  shewn,  and  that  no  jurisdiction  of  the  court 
proved.    All  objections  to  the  judgment  were  reserved  by  the  Lord  Chief  Justice 

(a)  There  followed  a  certificate  by  a  "  sworn  public  translatCH'  to  the  royal  court  of 
^Jmgtherg  in  Pnissia,  that  the  foregoing  translation  thoroughly  renders  the  true 
mm  and  m^^mg  of  the  original  judgment,  in  Gtormui,  of  the  royal  court  of  Koeniga- 
^Kfg."  To  this  is  subjoined  the  original  judgment^  under  which  the  English  connil 
Mtifies  that  "  tiie  above  signature  (Stellter)  is  the  proper  handwriting  ai  Mr.  Stellter, 
IKreetor  of  the  royal  Pmman  ootut,  cidled  '  College  of  Commerce  and  Admiralty  ; ' 
and  that  onto  all  acts  and  writings  so  signed  by  him,  in  that  quality,  full  faith  and 
tndit  is,  and  ou^t  to  he,  given  in  courts  of  justice,  and  elsewhere." 
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for  the  consideration  of  the  court ;  and  a  verdict  was  found  for  the  [daintiff  (nail  the 
issues  but  the  third,  which  applied  to  the  second  count. 

A  rule  nisi  has  been  obtained  by  the  defendant  in  last  Michaelmas  term,  to  enter 
a  verdict  for  him  on  the  fourth  issue  (b)  (being  the  issue  nused  by  replication  to  the 
fourth  plea),  and  a  cross  rule  was  obtained  by  the  plaintiff,  to  enter  judgment  non 
obstante  veredicto,  for  him,  in  case  the  defendant's  rale  should  be  made  absolute. 

Ghuinell  Serjt.  and  Byles,  on  the  part  of  the  plaintiff,  now  shewed  cause  agamst 
the  former  rule.  The  onus  [86]  lies  on  the  defendant,  to  ahew  diat  the  forOjen  judg- 
ment is  in  respect  of  tlie  same  causes  of  action  as  t^ose  set  forth  in  the  nnt  am 
second  counts.  It  is  contended  on  the  part  of  ike  plaintiff^  that  it  is  oOTtainly  limited 
to  the  cause  of  action  in  the  first  count,  even  if  it  embraces  that  There  is  nothing 
in  the  judgment  to  shew,  that  the  plaintiff  attempted  to  enforce  a  claim  in  respect  of 
any  neglect  of  duty,  or  of  any  breach  of  contract  giving  rise  to  a  duty.  The  suit  in 
the  foreign  court  was  for  a  liquidated  sum ;  here  the  action  is  for  damages,  which  is  a 
very  different  cause  of  action.  The  plaintiff  was  the  purchaser,  and  the  defendant  the 
seller  of  certain  tares.  In  the  foreign  court,  it  appears  that  the  plaintiff  contended 
there  had  been  no  delivery  to  him  so  as  to  vest  the  property  in  him ;  he  received  them 
under  protest,  and  insisted  that  the  property  was  stilt  in  the  defendant,  and  prayed 
the  eourt  to  rescind  the  contract.  In  the  present  action  the  plaintiff  in  the  first  count 
assumes  the  delivery  to  him  and  acceptance  by  him,  and  sues  the  defendimt  for  the 
damage  l^t  has  accrued  to  him,  by  reason  of  the  tares  being  inferior  to  those  ooa- 
tracted  for.  In  the  second  count  he  states,  that  the  defendimt  took  upon  himself  a 
duty,  yiz.  that  the  ^oods  should  be  shipped  in  a  proper  manner,  and  there  is  clearly 
nothing  in  the  foreign  judgment  to  shew  that  the  defendant  was  relieved  from  that 
liability.  Besides,  if  the  plea  does  not  import  that  the  judgment  in  the  foreign  court 
was  upon  the  merits,  it  would  be  bad  as  containing  no  answer  to  the  action.  If  it  is 
to  be  taken  as  importing  a  judgment  on  the  merits,  then  it  is  not  supported  by  the 
evidence,  as  the  document  produced  was  merely  to  the  effect  that  the  remedy  was  lost 
by  lapse  of  time,  as  in  the  case  of  our  statute  of  limitations,  not  that  the  right  of 
action  was  destroyed.  The  mere  loss  of  a  remedy  in  another  country  will  be  no  bar 
to  a  right  of  action  in  this  ;  as  (even  supposing  the  contract  to  [86]  have  been  made 
in  Prussia,  which  is  denied),  the  lex  loci  solutionis  must  prevail  over  the  lex  loci  con- 
tractus :  The  British  Linm  Ooamtmy  v.  DrummwadnO  E  &  G.  903) ;  Hiibm'  v. 
^  New  Ca.  202,  2  Soott,  304) ;  Storey,  on  the  Conflict  of  Laws  (p.  839,  2d  ed.) ; 
Don  v.  IJ^pman  (5  Clark  &  Fin.  1).  The  libel  and  other  proceedings  would  probably 
have  shewn  what  really  were  the  causes  of  action  in  the  foreign  court  (e). 

Bompas  Serjt.  in  support  of  the  rule  obtained  by  the  defendant  The  question, 
whether  the  foreign  judgment  included  both  of  the  causes  of  action  set  out  in  this 
declaration,  was  for  the  jury.  The  present  objection  was  not  r^sed  at  the  trial ;  it 
was  there  taken  for  granted  that  the  causes  of  action  were  the  same  in  both  cases,  and 
the  defendant  ought  not  now  to  be  called  upon  to  argue  this  point  [Tindal  C.  J.  It 
was  distinctiy  understood  l^t  all  objections  to  the  judgment^  were  reserved  for  the 
consideration  of  the  court] 

The  judgment  sufficiently  shews,  that  the  action  abroad  had  reference  to  both  <rf 
the  causes  (n  action  relied  upon  in  the  present  action  ;  the  whole  contract  was  before 
the  court  in  Prussia.  In  order  to  raise  the  present  objection,  the  plaintifiT  ought  to 
have  replied,  that  there  was  no  such  judgment  as  that  stated  in  toe  plea,  as  to  the 
cause  of  action  in  the  second  count  mentioned.  The  legal  effect  of  the  plea  is  to  refer 
to  the  cause  of  action  in  each  count,  and  therefore  it  may  be  taken  distributively.  Or, 
if  the  court  entertain  any  doubt  upon  this  [87]  pointy  having  the  same  power  as  the 
judge  at  nisi  prius,  they  may  amend  the  plea  by  inserting  that  the  judgmmt  applied 
to  me  cause  of  action  in  the  first  count  only. 

{J})  The  rule  was  drawn  up  for  entering  a  verdict  for  the  plaintiff  on  the  third 
issue,  but  this  appears  to  have  been  an  error. 

(e)  They  also  argued  upon  the  objections  taken  at  the  trial  as  to  the  absence  ci 
proof  of  jurisdiction  in  the  foreign  oourt^  and  tiie  effect  of  not  setting  out  all  the 
proceedings.  The  arguments  upon  these  points  are  omitted,  as  the  ju^Kmait  of  t^e 
court  was  confined  to  the  point  reported  in  the  text  The  following  auworities  were 
cited ;  Buchmam.  v.  Butter,  1  Gampb.  63,  9  East,  192,  and  ObicAni  v.  BUgh^  8  Bingfa. 
335,  1  Mo.  «&  Scott,  477. 
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The  effect  of  the  judgment  however  is,  that  the  plaintiff's  whole  right  of  action  is 
utterly  gone.  It  may  be  admitted,  that  the  judgment  does  not  say  that  the  plaintiff 
never  had  a  right  of  action,  but  it  says  that  he  had  lost  that  right;  and  decides, 
therefore,  that  he  had  no  cause  of  lustion  at  that  time. 

TiNDAL  C.  J.  I  am  unable  to  get  over  die  first  difficulty  that  has  been  urged 
•gMMt  die  defendant  in  this  case.  The  court  are  to  consider  themselves  in  the  same 
Bjtnstion  as  tite  judge  at  the  trial ;  and  on  perusing  the  judgment  which  was  produced, 
it  does  not  appear  to  me  to  be  the  same  judgment,  in  effect,  as  that  on  which  l^e 
defendant  has  relied.  The  plea  put  upon  the  record  is,  '*  that  the  plaintiff  impleaded 
the  defendant  in  the  Boyal  Prussian  court  of  Commerce  and  Admiralty  of  KcBuigsberg, 
fOT  not  perfoTTuing  the  very  same  identical  promises,  and  each  and  every  of  them,  as 
are  in  the  first  and  second  counte  of  the  declaration  in  this  action  mentioned,  and  for 
the  damages  alleged  to  have  been  maintained  by  the  plaintiff  thereby."  The  plea  then 
proceeds  to  state,  that  "  a  judgment  or  decree  was  pronounced  by  the  said  court, 
whereby  it  was  adjudged  and  declared  that  the  plaintiff  had  no  cause  of  action  against 
the  defendant  in  respect  of  the  damages  allegwl  to  have  been  sustained  by  him,  the 
pbiBtiff,  through  the  non-performance  of  the  said  promises;"  and  that  such  judg- 
meat  was  final  and  conclusive.  This  plea,  therefore,  professes  to  be  an  express  answer 
to  each  <rf  the  specific  gravamina  set  forth  in  the  declaration.  The  issue  raised  by 
tlie  replicataon  is,  "  that  no  such  judgment  or  decree,  final  and  concltisive  between  the 
parties  to  the  suit  in  [881  that  plea  mentioned,  in  manner  and  form  therein  alleged, 
ever  was  pronounced  by  the  said  court." 

The  judgment  produced  in  evidence  appears  to  have  been  ^ven  in  a  cause  con- 
eeming  a  claim  for  a  specific  sum  of  money  made  by  the  plaintiff  against  the  defen- 
dant "on  account  of  a  cargo  of  917  quarters  of  tares  received  in  the  year  1837,  by 
tbe  ship  *  Mary  Swan,'  commanded  by  G-.  Wright,  master."  Now  the  first  count  in 
the  declaration  is  for  the  breach  of  a  promise  by  the  defendant,  that  he  would  deliver 
to  the  plaintiff  a  certain  quantity  of  tares  at  a  certain  fixed  price ;  and  that  the  said 
tares  were  to  be  "large,  sound,  good  Koonigsberg  seed  tares,  of  the  growth  of  the 
year  1836,  and  of  the  best  qu^ty ;"  and  me  breach  allied  is,  that  the  defenduit 
did  not  deliver  to  the  plaintiff  tares  of  the  qualify  agreed  upon,  but  that  the  tares 
delivered  were  "  very  soft,  heated,  discoloured,  mouldy,  rotten,  decayed  and  wholly 
unfit  to  be  used  as  and  for  seed  tares,  or  for  any  other  purpose,  and  not  of  the  growth 
of  the  year  1836." 

Now  it  is  by  no  means  clear  that  the  judgment  in  the  Pi-UBsian  court  relates  to 
the  same  cause  of  action  as  that  mentioned  in  the  first  count.  But  without  consider- 
ing that  point,  let  us  see  what  is  the  contract  alleged  in  the  second  count  of  the 
declaration.  That  count  states  that  the  "  ddendant  promised  the  plaintiff  that  he, 
the  defendimt,  would  superintend  the  shipping  and  loading  of  me  sud  tares  at 
Konu^fiberg  aforesaid,  and  would  take  and  use  every  reasonable  and  proper  precaution 
m  aeong  tuat  t^e  same  were  properly  shipped  anc!  stowed  in  and  on  board  a  fit  and 
proper  vessel,  or  fit  and  proper  vessels,  in  tnat  behalf,  for  the  conveyance  of  the  said 
teres ; "  and  then  alleges,  as  a  breach,  that  t^e  defenduit  did  not  "  superintend  the 
thirling  and  loading  of  the  same  tares,  or  use  any  precaution  whatsoever  in  or  towards 
seeing  that  the  same  were  properly  shipped  or  stowed  in  or  on  board  a  fit  or  proper 
Temeit  or  fit  or  [89]  proper  ve6se]8,'in  thht  behalf ; "  and  that  "  on  the  contrary  thereof, 
the  veasel,  in  and  on  board  of  which  the  same  917  quaitera  of  the  said  tares  were  so 
ihipped  and  loaded  as  aforesud,  at  the  instance  of  the  defendant,  by  reason  of  her 
having  on  board  too  great  a  quantity  of  cargo,  and  by  reason  of  the  state,  size,  condi- 
tioii  and  circumstances  of  the  same  vessel,  was  on  the  occasion  aforesaid,  a  very  unfit 
and  improper  vessel  wherein  to  ship  or  stow  the  same  tares,  as  iJie  defendant  at  the 
time  well  knew."  And  the  plaintiff  then  alleges  that  tiie  tares  were  duaag^  by 
mson  of  their  having  been  so  improperly  shippMl. 

Nov,  if  fn-  a  moment  it  were  suppmed  that  this  second  count  contained  the  sole 
vibjeet  of  action  in  thia  case,  could  it  be  said  that  the  judgment  was  for  the  same 
mm  of  action  as  thA  upon  which  tiie  {daintaff  had  declared  1  Could  we  have  seen 
our  way,  without  parol  evidence  to  shew  that  t^e  judgment  produced  applied  to  the 
damage  alleged  to  have  been  sustained  by  the  plaintiff,  in  consequence  of  the  improper 
shipping  and  stowing  of  the  tares  1  I  think  it  clear  we  could  not;  and  therefore 
thirty  upon  this  pointy  there  is  a  vuianee  between  the  proof  and  the  allegations  on 
4ereeonL 
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To  this,  one  answer  that  is  attempted  to  be  set  up  is,  that  the  plea  may  be  sevwed, 
and  treated  as  amilicable  to  the  first  ooimt  only ;  but  to  this  I  reply  that,  Uiough  true 
it  is,  that  some  pleas  are  in  their  nature  severable  and  distributive, — as,  for  instHace, 
where  there  are  several  counts  in  assumpsit,  the  general  issue  may  be  distributed  and 
considered  applicable  to  each  count,  so  as  to  meet  the  finding  of  the  jury  upon  the 
different  issues  that  may  be  raised ; — yet  that,  where,  in  answer  to  the  whole  action, 
a  document  is  produced — which,  though  not  indeed  a  record  according  to  our  law,  is 
still  a  solemn  proceeding  in  a  foreign  court,  evidenced  by  the  seal  of  that  court — we 
cannot  say  that  a  plea,  which  sets  up  [90]  that  document  as  an  answer  to  the  whole 
action,  is  divisible,  and  take  it  as  applicable  to  one  part  of  the  action  only.  Then 
again,  it  is  said  that  we  might  amend  the  plea  in  this  case.  But  I  do  not  think  we 
could  amend  the  issue  so  as  to  make  the  plea  apply  to  the  first  count  only,  and  tiierehy 
oooasion  a  difierent  set  of  issues.  Upon  the  whole,  therefore,  I  think  tlu  verdict  must 
be  entered  for  the  plaintiff  upon  this  issue,  as  the  defendant  has  failed  to  make  it  out 
affirmatively. 

COLTHAN  J.  The  answer  set  up  by  this  plea  is,  not  that  there  was  no  reasonable 
cause  of  action  in  justice  or  honesty  on  the  part  of  the  plaintifi";  it  is  merely  in  the 
nature  of  a  technical  answer,  and  therefore  it  ought,  I  think,  to  be  strictly  proved. 
On  the  best  consideration  I  have  been  able  to  give  this  case,  it  appears  to  me,  that  the 
suit  in  the  court  of  Commerce  at  Koenigsberg,  was  not  brought  for  the  same  cause  of 
action  as  the  action  now  before  this  court.  The  proceedings  in  the  foreign  court 
appear  to  be  either  very  imperfect  in  their  nature,  or  not  to  be  fully  before  us.  The 
suit  in  the  Prussian  court  seems  to  be  rather  for  the  rescission  of  the  contract ;  while 
the  present  action  is  for  damages  resulting  from  a  breach  of  that  contract  Now  it 
seems  clear  that  a  puty  may  not  be  entitled  to  rescind  a  contract)  and  yet  may  be 
entitled  to  an  action  for  tiie  breach  of  it  Upon  this  pvund,  therof<»e,  I  think  the 
plea  is  no  answer  to  this  action. 

With  respect  to  the  point  that  has  been  raised  as  to  tbe  amendment  of  the  plea,  I 
think  that  no  favour  or  stretch  of  authority  is  to  be  shewn,  or  made  on  behalf  of  a 
party  who  is  seeking  to  withdraw  his  case  from  our  jurisdiction  ;  and  that  if  we  even 
had  the  power  to  amend,  we  are  not  called  upon  to  exercise  it  in  this  case,  or  to  make 
any  extraordinary  exertion  on  his  account 

[91]  Upon  the  whole,  I  think  the  defenduit  has  failed  on  this  issue,  and  that 
rule  for  entering  the  verdict  for  him  thereon  must  be  discharged. 

Ebskine  J.  I  am  of  the  same  opinion.  In  discussing  this  question  I  think  we 
have  nothing  to  do  with  what  the  effect  of  tiie  foreign  judgment  may  be  in  Uiis 
oMintxy.  The  issue  is,  whether  such  judgment^  as  stated  in  the  plea,  is  final  and 
conclusive  between  the  parties,  as  to  the  two  causes  of  action  mentioned  in  the  two 
counts  in  the  declaration.  If  the  defendant  had  made  that  out,  in  point  of  faot^  he 
vrould  undoubtedly  have  succeeded ;  and  the  onus  lay  upon  him  to  shew  t^at  there 
had  been  a  final  and  conclusive  judgment  such  as  he  fdleges.  It  does  not  appear  upon 
the  record  in  this  action,  that  the  foreign  judgment  operated  as  a  bar  by  limitation. 
It  is  pleaded  as  a  final  and  conclusive  judgment  between  the  parties.  The  questioo 
then  is,  whether  the  defendant  has  made  out  the  affirmative  of  this  issue.  Even 
assuming  that  the  foreign  jud^ent  put  in  evidence  is  a  final  and  conclusive  judgment, 
the  question  still  is,  whether  it  is  such  a  judgment  as  is  mentioned  in  the  plea,  namely, 
a  judgment  as  to  the  identical  causes  of  action  mentioned  in  the  first  and  second  counts 
of  tills  declaration.  Now  we  must  look  to  the  judgment  and  see  if  it  is  what  it  is 
alleged  to  be.  I  confess  it  does  not  appear  to  me  a  judgment  for  eitiier  of  these 
causes  of  action.  The  suit  in  the  foreign  court  appears  ratiier  to  be  founded  upon  a 
promise  by  the  defendant  to  repay  the  plaintiff  a  sum  of  money ;  which  is  a  vny 
different  cause  of  action  from  either  of  those  set  forth  in  the  first  two  counts  of  thu 
declaration.  But  that  is  not  the  ground  of  objection.  The  plea  states  a  judgment 
recovered  in  respect  of  two  distinct  promises  ;  the  judgment  appears  to  be  in  respect 
of  one  promise  only,  and  to  have  no  reference  [92]  whatever  to  any  agreement  or 
duty  on  the  part  of  the  defendant  with  regard  to  the  shipment  or  stowage  of  the  tares. 
The  judgment,  therefore,  does  not  in  my  opinion  support  the  plea,  inasmuch  as  it 
appears  to  be  for,  at  any  rate,  a  very  different  cause  of  action  from  that  set  forth  in 
we  second  count  of  this  declaration. 

The  next  point  is,  whether  or  not  we  can  take  this  plea  distributively,  ao  as  to 
apply  it  to  the  first  count  only.   But  the  ddendant  was  Sound,  I  tiiink,  to  state  the 
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legal  effect  of  the  judgment,  and  he  states  it  as  applicable  in  law  to  both  counts  in 
the  declaration.  For  the  reason  just  given,  it  does  not  however  appear  to  me  that 
the  judgment  can  be  considered  as  a  bar  to  the  cause  of  action  mentioned  in  the  second 
count  There  is,  therefore,  a  variiuice  between  the  statement  in  the  plea,  and  the 
le^  effect  of  the  document  produced  to  support  it 

We  are  then  asked  to  amend  the  plea ;  but  I  think  we  ought  not  to  do  so.  I 
agree  with  my  brother  Coltraan  that  it  would  be  unjust  to  do  so  in  a  case  where  there 
is  no  real  answer  put  forth  upon  the  merits.  And  even  if  we  did  amend,  the  plaintiff 
must  have  the  opportunity  of  raising  the  question,  whether  the  foreign  judgment  is 
oODclusive  as  a  bu*  to  an  action  in  ^is  country  ;  and  I  think,  for  such  a  purpose,  we 
ought  not  to  assume  a  power  which  it  is  by  no  means  clear  that  we  possess. 

Crbsswell  J.  I  quite  agree  that  the  present  rule  for  entering  a  verdict  for  the 
defendant  ou  this  issue  must  be  discharged. 

A  distinct  question  is  raised  by  the  issue,  whether  there  has  been  any  final  and 
oondudve  judgment  betweoi  these  parties  delivered  by  the  court  of  Commerce  in 
Prussia^  cm  the  causes  of  action  in  t^e  first  and  second  counts  in  this  declaration.  I 
cannot  myaelf  see  [9^  that  the  judgment  was  in  respect  o(  either  of  those  causes  of 
actaoD.  With  regiud  to  the  first  count,  it  may  be  ^at  there  was,  or  that  there  was 
not,  such  a  judgment;  all  that  I  say  is,  that  I  do  not  myself  see  that  there  was. 
Looking  at  that  which  was  properly  the  judgment  produced,  it  speaks  of  the  claim  of 
the  plaintiff  against  the  defendant,  "on  account  of  a  cargo  of  917  quarters  of  tares 
received  in  the  year  1837,  by  the  ship  '  Mary  Swan  * "  (ante,  74) ;  but  this  is  so  vague 
and  uncertain,  that  I  cannot  say  what  was  the  nature  of  that  claim,  or  what  the 
object  of  that  suit ;  it  may  have  been  to  rescind  the  contract,  or  it  may  have  been 
for  damages  in  respect  of  the  nonfulfilment  of  the  contract  To  my  apprehension,  it  is 
not  clearly  applicable  to  the  cause  of  action  in  the  first  count  of  this  declaration. 
Some  yean  ago  it  was  supposed  in  our  courts,  that  if  an  artade  sold  did  not  corre- 
■pcMid  witii  a  warranty,  the  purchaser  might  eitiier  rescind  Ae  contTact^  and  sue  the 
Tender  for  the  reooveiy  of  the  purchase  money,  in  tm  action  for  money  had  and 
received  ;  or  sue  for  damages  occasioned  by  the  breach  of  the  contract  (6).  Now,  it 
rather  appears,  that  this  suit  in  the  foreign  court  was  something  of  the  lormer  class  ; 
for  in  what  is  set  out  in  the  document  produced  as  an  appendage  to  the  judgment, 
and  called  the  "  Reasons "  of  the  court,  it  is  stated  that  when  the  "  Mary  Swan " 
arrived  iu  London,  the  plaintiff  "  examined  the  tares  and  found  they  were  in  so  bad 
a  state,  that  he  thought  himself  entitled  to  refuse  the  receipt  thereof ; "  and  immedi- 
ately afterwards  he  informed  the  defendant  **  of  his  refusal  to  receive  the  tares  "  **  and 
repeatedly  decWed  that  he  declined  the  receipt  of  the  tares ; "  and  then  it  further 
^^ears,  that  one  of  the  points  upon  which  t^e  plaintiff  prays  judgment  in  tJie  [94] 
ionini  court,  is  that  he  may  "  be  entitled  to  refuse  receipt"  of  the  tares.  It  seems, 
therefore^  that  iSas  suit  was  to  res(aiid  the  contract,  rather  than  a  suit  for  damages. 

But  even  supposing  that  this  judgment  does  apply  to  the  cause  of  action  set  forth 
in  the  first  county  we  must  then  look  to  the  second  count ;  and  there  is  clearly  nothing 
in  this  judgment^,  that  points  to  any  negligence  in  shipping  the  tares,  which  is  the 
cause  of  action  in  the  second  count.  The  plea  says,  the  foreign  judgment  goes  to 
the  whole  cause  of  action ;  but  when  it  is  produced,  it  does  not  appear  to.  do  so ;  it 
does  not  therefore  support  the  allegation  in  the  plea. 

But  then  it  is  said,  that  the  judge  at  nisi  prius  might  have  amended,  and  that  the 
court,  being  considered  in  the  same  situation  as  the  judge,  may  also  exercise  that 
power ;  but  we  can  only  amend  as  to  the  variance,  by  altering  the  statement  in  the 
^es,  ^at  the  foreign  judgment  was  for  both  of  the  causes  of  action  mentioned  in  the 
first  and  second  counts.  If  we  did  so,  however,  we  should  only  make  it  a  bad  plea ; 
for  it  would  ^en  be  pleaded  to  both  counts,  and  would,  on  the  face  of  it^  apply  only 
to  one. 

fiule  diachai^ged. 

<&)  Vide  Stnet  v.  Blay,  2  R  &  Ad.  456. 
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[96]   Whitb  v.  Nichoi£ON,  Executor  of  Harriett  Beeves,  Deceased.    Ajail  28, 1842. 

[S.  C.  4  Scott,  N.  R  707 ;  11  L.  J.  C.  P.  264.] 

By  an  agreement  made  and  dated  Slst  May,  A.  let  to  B.  a  house  at  "  801  a  year,  pay- 
able quarterly,  to  commence  from  the  29th  September  next."  B.  agreed  to  take 
the  fixtures  at  a  valuation.  The  following  memorandum  was  at  the  foot  of  the 
agreement : — "  A.  agrees  to  take  the  fixtures  again  at  the  expiration  of  the  tenancy, 

{trovided  they  are  in  as  good  condition  then  as  they  now  are ;  and  B.  agrees  to 
eave  the  premises  in  the  same  state  as  they  now  are."  Though  not  so  stated  in 
the  agreement,  the  house  was,  at  the  time  of  the  making  of  that  agreement,  in  the 
•  occupation  of  C. — as  tenant  to  A., — who  quitted  on  Uie  26th  of  September : — Held, 
first,  that  notwithstanding  the  existence  of  express  terms  of  agreement  (6),  an 
implied  contract  arose  on  the  part  of  B.  to  use  the  premises  in  a  tenant-like 
manner ;  md  secondly,  that  the  agreement  supported  the  allegation  of  a  ^omise 
to  deUver  up  the  premises  in  the  same  state  as  tiiey  were  in  at  the  oommencement 
of  the  tenancy. 

Assumpsit  The  declaration  stated,  that,  in  consideration  that  Harriett  Beevei, 
at  her  request  (a),  then  bad  become  and  then  was  tenant^  to  wit,  as  tenant  from  year 
to  year,  to  uie  plainlaff,  of  a  certain  messuage  and  wemises  .with  the  aippat- 
tenances,  upon  and  subject  to  the  terms  that  the  said  H.  R.  should  use  the  said 

messuage  and  premises  during  the  said  tenancy,  in  a  tenant-like  and  proper  manner, 
and  should,  at  the  expiration  thereof,  leave  the  said  messuage  and  premises  in  tiie 
same  state  as  the  same  were  in  at  the  time  of  the  oommencement  of  the  said  tenancy, 
the  said  H.  B.  promised  the  plaintiff  to  use  the  said  messuage  and  premises  in  a 
tenant-like  and  proper  manner  during  the  said  tenancy,  and  to  leave  the  same,  at  Uie 
expiration  thereof,  in  the  same  state  as  the  same  were  in  at  the  [96j  commencement 
of  the  said  tenancy.  Averment :  that  the  tenancy  oontinued  to  the  time  of  tJie  deaUi 
<^  H.  R  and  long  afterwards,  and  was  duly  determined  by  a  certain  notice  from  tiie 
defendant,  as  executor,  to  the  plaintiff.  Breach :  that  H.  R  in  her  lifetime  did  not 
use  the  messuage  and  {Hmnises  in  a  tenantrlike  or  a  propo*  manner,  but,  on  tiie 
contrary,  used  t£em  in  so  unten^nt-like  and  improper  a  manner  t^t  tikej  became  and 
were  ruinous,  &o. ;  and  that  the  defendant,  as  executor,  after  the  death  of  H.  R,  did 
not,  upon  the  expiration  of  the  said  term,  or  at  any  other  time,  leave  the  said  messua^ 
and  premises  in  the  same  state  as  the  same  were  in  at  the  commencement  of  the  said 
tenancy,  but,  on  the  contrary  thereof,  on  the  said  expiration  of  the  said  tenancy,  to 
wit,  on,  &C.,  left  the  said  messuage  and  premises  in  a  much  worse  state  than  the  same 
were  in  at  the  said  commencement  of  the  said  tenancy,  and  left  ike  doors,  windows, 
&c.  greatly  dilapidated,  &c. 
Pleas :  first,  non  assunnpeit. 

Secondly,  as  to  the  first  Invach,  that  H.  R  did  not  use  tiie  premises  in  an 
untenant-like  or  improper  manner. 

Thirdly,  to  the  second  breaoh,  tJiat,  at  the  exinration  of  the  said  tenancy,  die 
defendant  left  the  premises  in  the  same  state  as  they  were  in  at  the  oommencement 
of  the  said  tenancy. 

At  the  trial  before  Erskine  J.,  at  the  sittings  at  liondon,  after  last  Hilaxy  term, 
the  following  agreement  was  given  in  evidence. 

"  Memorandum  of  an  agreement,  made  and  entered  into,  the  3l8t  day  of  August 
1638,  between  Nicholas  White  of,  &c.  of  the  one  part,  and  Harriett  Beeves  of,  &o.  of 
the  other  part,  as  follows :  N.  W.  agrees  to  let,  and  H.  R  agrees  to  take  a  house  and 
premises,  Na,  &c,  late  in  the  occu^ition  of  S.  Seibrook,  at  the  clear  net  rent  of  8(S. 

(b)  Vide  Shepherd  v.  Pybas,  ant^  vol  iii. 

\a\  The  allegation  of  request  appeus  to  be  unnecessary;  as  the  consMerataon 
stated  is  not  a  benefit  conferred  on  l^e  defendant,  (which,  in  the  absence  of  an 
antecedent  request,  would  be  taken  to  have  proceeded  from  the  plaintiff  spontaneously, 
as  a  mere  gratuitous  benefit),  but  an  agreement  for  a  tenancy,  from  which  boUi  parties, 
or  if  not  the  plaintiff  (as  in  the  declaration  no  rent  is  mentioned  or  alluded  to),  at 
least  the  defendant,  would  derive  advuitage. 
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per  year,  payabte  quarterly,  to  coi&-[971-meuce  from  the  29th  day  of  September  next, 
and  the  first  qouter's  rent  to  become  due  and  payable  on  tbe  25th  day  of  December 
next  The  said  H.  B.  to  pay  all  rates,  taxes,  and  assessments  assessed  upon  tAie 
premises.  The  said  H.  B.  also  agrees  to  take  the  fixtures  at  a  fair  valuation  in  the 
asud  way ;  and  it  is  hereby  agreed  by  the  said  parties,  that  if  either  of  them  is 
desirous  of  putting  an  end  to  the  tenancy,  a  proper  notice  in  writing  must  be  given 
for  that  purpoee. 
"  Witness,  &c. 

**  N.  White  agrees  to  take  t^e  fixtures  again  at  the  expiration  of  Mrs.  Reeves's 
tenancy,  tmd  to  ^low  the  price  at  which  they  m^  be  valued,  provided  they  are  in  as 
^ood  ooDdition  Aen  as  they  now  axe ;  and  Mrs.  Reeves  agrees  to  leave  the  premises 
in  the  same  state  as  tiiey  now  are.  "  (Signed)      Nicholas  White, 

"  Harriet  Rbsvrs." 


Another  tenant  was  in  possession  at  the  time  the  agreement  was  entered  into,  who 
did  not  quit  till  the  26th  of  September. 

It  was  objected,  on  behalf  of  the  defendant,  first,  that  the  clause  at  the  end  of  the 
agreement  being  in  special  terms,  the  implied  contract  to  use  the  premises  in  a  tenant- 
like manner  did  not  arise  ;  and,  secondly,  that  the  agreement  proved  did  not  support 
the  promise  as  laid  in  the  declaration;  inasmuch  as  the  former  was,  to  leave  the 
{Kvmises  "in  the  same  state  as  they  now  are,"  viz.  on  the  31st  of  August,  the  date 
of  the  agreement;  and  the  latter  was,  to  leave  them  "in  the  same  state  as  they 
were  in  at  the  commencement  of  the  tenancy,"  viz.  the  29th  of  September.  The 
learned  judge  ofiered  to  amend ;  but  this  was  dedined  on  the  part  of  the  plaintiff. 
Both  points  were  reserved  tar  the  consideration  of  the  court;  uid  it  was  agreed 
that  court  mi^t  make  any  amend-{)98]>ment  that  a  judge  at  nisi  prius  might 
have  made.    The  jury  returned  a  verdiot  for  the  plaintifij  with  nominal  damages. 

Eompos  Serjt.  now  moved  to  enter  a  nonsuit^  and  renewed  t^e  objectionB  taken  at 
the  trial 

Upon  the  second  point  the  court  granted  a  rule  nisi,  against  which 
Channell  Serjt.  now  shewed  cause.  The  tenancy,  in  fact,  commenced  on  the  31  st 
of  August,  the  date  of  the  agreement,  inasmuch  as  it  contained  words  of  present 
demise.  The  reference  to  the  29th  of  September  in  the  agreement  related  to  the 
payment  of  rent ;  and  the  words  "  to  commence  "  should  be  read  "  to  commence  to  be 
paid."  If  the  tenancy  was  not  to  commence  till  the  39th  of  September,  the  word 
**  now  "  may  be  construed  to  mean  "  at  the  commencement  of  the  tenancy,"  as  it  would 
be  absurd  to  auppose  the  testatrix  would  have  undertaken  to  leave  the  premises  in  the 
state  UiOT^  were  in  on  t^e  Slst  of  August,  if  she  was  not  to  have  possession  tall  the 
29th  of  September. 

Bompas  Serjt,  in  support  of  the  rule.  As  the  rent  did  not  commence  until  the 
29th  of  September,  it  was  equally  absurd  to  suppose  that  the  testatrix  was  to  have 
the  premises  from  the  Slst  of  August  to  Michaelmas  for  nothing.  There  was  no 
valuation  of  the  fixtures  at  the  time  of  the  agreement.  It  is  therefore  clear  that  the 
tenmcy  did  not  commence  then.  It  might  be  an  improvident  agreement  on  her  part ; 
bat  it  was  distinctly  stipulated  that  her  tenancy  was  to  commence  on  the  29th  of 
September,  and  that  she  would  keep  the  premises  in  the  same  state  they  were  in  on 
the  31st  of  August. 

TiNDAL  G.  J.  I  cannot  help  thinking  t^t  the  good  sense  of  the  agreement  is, 
that  the  parties  must  have  [99j  referred  to  the  state  of  the  premises  at  the  time  of 
the  commencement  of  the  term.  That  would  be  an  agreement  consistent  with  the 
tenuit's  own  enjoyment  of  the  premises ;  and  this  interpretation  would  get  rid  of  the 
difficulty  that  wo^d  otherwise  arise  as  to  injuries  which  might  be  done  to  the  premises 
in  the  mean  time  by  the  tenant  then  in  possession.  Upon  the  whole,  therefore,  I  think 
it  is  not  too  much  to  say  that  the  parties  were  stipulating  as  to  the  commencement  of 
tiie  term,  as  they  were  clearly  speaking  in  a  very  general  way.  And,  looking  at  the 
whole  of  the  clause  at  the  end  of  the  agreement,  I  think  the  word  "now"  may  fairly 
be  taken  to  refer  to  the  commencement  of  the  term.  The  plaintiff  thereby  "agrees  to 
tske  the  fixtures  again  at  the  expiration  of  Mrs.  Reeves^  tenancy,  and  to  allow  the 
jnce  at  which  they  may  be  vahied,  provided  they  are  in  as  good  condition  then  as 
they  now  are  ;  and  Mrs.  Reeves  agrees  to  leave  the  premises  in  the  same  state  as  they 
DOW  are."    The  word  "  then  "  cl«u-ly  means  the  period  of  the  determination  of  tiie 
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term,  and  it  is  used  in  opposition  to  the  word  "  now,"  which,  I  think,  may  mean  the 
commencement  of  the  term.  The  statement  in  the  declaration  therefore  appears  to  be 
right  and  jHtiper,  and  there  is  no  variance. 

CoLTUAN  J.  I  am  of  the  same  opinion.  I  think  the  party  agreeing  to  take  the 
premises  must  have  meant  that  she  would  deliver  them  up  in  the  same  state  as 
they  were  in  when  she  entered  upon  them :  that  would  be  a  natural  agreement 
Otiierwise,  if  the  party  in  possession  at  the  time  of  the  agreement,  had  pulled  down 
the  house  before  Michaelmas,  the  testatrix  would  have  been  liable.  The*  parties,  to 
be  sure,  are,  to  a  certain  d^ree,  fettered  by  the  use  of  the  word  "  now,"  and  we  could 
not  easily .  '  ' 
to  the 
Upon  the 

the  party  was  to  oomraence  the  enjoyment  of  the  premises. 

£rskine  J.  I  own  I  did  not  think  at  the  tri^  that  the  agreement  could  bear  that 
inteipretation,  and  I  have  some  difficulty  in  thinking  so  now ;  but  I  believe  justice 
will  be  done  by  adopting  it,  and  it  will  probably  carry  out  the  real  meaning  of  the 
parties. 

Gresswell  J.  I  am  inclined  to  think  that  t^e  agreement  may  bear  the  consfruo- 
tion  put  upon  it  by  the  rest  of  the  court  It  appears  that  the  fixtures  are  not  to  be 
taken  until  the  commencement  of  the  tenancy ;  and  they,  also,  at  the  end  of  the  term, 
are  to  be  given  up  in  as  good  condition  "  then  as  they  now  are ; "  tha.b  would  seem  to 
shew  that  the  word  "  now  "  must  refer  to  the  oommfflicement  of  the  tenancy. 

Kule  discharged. 

[101]   Stubtbvant  v.  Ford.   April  22,  1842. 

[S.  C.  4  Scott^  N.  R  668;  11  L.  J.  C.  P.  245.   Discussed,  In  re  Overend  Gumeg 
and  Company,  1868,  L.  R.  6  Eq.  359.] 

A  plea  by  the  acceptor  of  a  bill,  to  an  action  by  the  indorsee,  t^iat  the  bill  was  accepted 
before  it  became  due,  at  t^e  request  and  for  the  aooommodation  of  J.  S.,  and  with- 
out any  value  or  oonsideralion  lor  the  acceptance  or  for  the  payment ;  and  that  the 
bill  was  indoned  to  l^e  i^ntiff  after  it  became  due,  is  bad. 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange  drawn  by 
J.  Ayres  for  243L  Ts.  8d.,  dated  17th  of  August  1838,  payable  in  London  (a),  for  value 
received  in  iron. 

Fourth  plea,  that  the  bill  was  accepted  by  the  defendant  before  the  same  becaine 
due  or  payable,  at  the  request  and  for  the  accommodation  of  Ayres,  and  without  any 
value  or  consideration  whatever  for  the  acceptance  thereof  or  for  the  payment  thereof ; 
and  that  the  said  bill  was  so  indorsed  to  the  plaintiff  as  in  the  said  declaration 
mentioned,  two  years  after  the  same  had  become  due  and  payable,  according  to  the 
tenor  and  effect  thereof.  Verification. 

Special  demurrer,  assigning  for  cause,  that  it  is  not  averred  or  shewn  in  the  said 
plea  that  the  defendant  accepted  the  said  bill  upon  the  terms  that  the  same  should 
not  be  indorsed  or  negotiated  by  Ayres  after  it  became  due ;  that  the  said  plea  does 
not  allege  that  the  plaintiff  had  notice  of  the  premises  or  any  of  them  in  that  plea 
mentioned,  before  or  at  the  time  the  said  bill  was  indorsed  to  him,  or  that  the  defen- 
dant ever  required  Ayres  not  to  indorse  the  bill  after  it  became  due. 

Joinder  in  demurrer. 

[102]  Channel  Serjt  in  support  of  the  demurrer.  The  plea  does  not  state  that 
the  plaintiff  is  not  a  holder  for  value,  and  it  must  be  therefore  taken  upon  the  record 
that  the  plaintiff  is  a  holder  for  value.  Neither  does  the  plea  state  that,  before  the 
plaintiff  became  the  indorsee  of  the  bill,  he  had  notice  that  the  bill  was  drawn  for  the 
accommodation  of  the  drawer  and  without  value.  It  does  not  shew  that  the  drawer 
was  under  any  restriction  as  to  indorsing  a  bill  after  it  became  due.    The  question  to 

(o)  As  to  the  effect  of  the  insertion  of  the  words  "  in  London  "  in  the  body  of  the 
bill,  see  Selhy  v.  Eden,  3  Bingh.  611,  11  B.  Moore,  511 ;  FayU  v.  Bird,  6  R  &  C.  531, 
9  Dowl.  &  Kyi.  639,  2  Carr.  &  F.  303 ;  Gibb  v.  Mather,  tn  Error,  8  Bingh.  214,  2  Cra 
&  Jerv.  254,  2  T^rwh.  189,  1  Mo.  &  Soott^  387,  ante,  10,  n. 
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be  decided  upon  the  demurrer  is,  whether  a  holder  for  value  taking  a  bill  which  is 
over  due,  without  notice  that  the  instrument  is  an  accommodation  acceptance,  is  not 
eotitJed  to  recover.  [Cresswell  J.  The  question  is,  whether  an  indorser  con  give  a 
better  title  than  he  himself  has.]  In  Charles  v.  Marsden  (1  Taunt.  224)  it  was  held 
oot  to  be  a  sufficient  defence  to  plead  that  the  bill  was  accepted  for  the  accommodation 
of  tiie  drawer  without  consideratioD,  and  indorsed  to  the  plaintiff  after  it  became  due. 
Id  S&m  T.  Y^£MM  (5  lyrwh.  173;  1  G.  M.  &  565;  1  Gale,  Exch.  Eep.  98; 
3  DowL  P.  C.  252),  it  was  pleaded  tlut  the  bills  were  accepted  for  the  accommodation 
of  Uie  indotBer,  and  without  any  consideration  for  such  acceptance.  The  plea  was  held 
to  be  bad,  on  the  ground  that  it  did  not  state  that  the  bill  had  been  accepted  before 
it  became  due,  and  that  there  was  nothing  to  shew  that  the  defendants  intended  to 
limit  the  negotiation  of  the  bill  to  the  time  before  it  became  due.  The  plaintiff  would 
have  his  remedy  over  against  the  party  accommodated.  It  lay  on  the  defendant  to 
shew  that  the  power  of  indorsing,  and  thereby  raising  money,  was  limited  to  the  period 
during  which  the  bill  was  running.  The  defendant  is  not  entitled  to  notice  of  non- 
inyment  Tmam  v.  Franda  (1  Cuapb.  19),  which  will  be  relied  on  for  the  defendant) 
was  a  case  of  gross  fraud.  * 

[10^  Taltourd  Serjt.,  contrjL  This  is  a  point  of  considerable  importnnee.  In 
Thim  V.  Fraaicis  it  was  held  that  an  indorser  of  a  promissory  note  for  Talue,  who  had 
received  t^e  note  after  it  became  due  from  an  indorser  who  had  not  given  value,  could 
Dot  sue  the  maker. 

In  Brown  v.  Davies{a),  where  a  promissory  note  was  indorsed  to  the  plaintiff  after 
it  became  due,  it  was  held  that  the  maker  was  entitled  to  go  into  evidence  to  shew 
that  the  note  was  paid,  as  between  him  and  the  payee.  In  that  case  BuUer  J.  says, 
"There  is  this  distinction  between  bills  indorsed  before  and  after  they  become  due. 
If  a  note  indorsed  be  not  due  at  the  time,  it  carries  no  suspicion  whatever  on  the  face 
d  it,  and  the  part^  receives  it  on  its  own  intrinsic  credit.  But  if  it  is  over  due, 
though  I  do  not  say  that  by  law  it  is  not  negotiable,  yet  certainly  it  is  out  of  the 
common  course  of  dealing,  and  does  give  rise  to  suspicion.  Generally  when  a  note  is 
doe,  the  party  receiving  it  takes  it  on  the  credit  of  the  person  who  gives  it  to  him." 
— "  I  am  speaking  of  oases  where  the  note  has  been  indorsed  after  it  became  due, 
when  I  consider  it  as  a  note  newly  drawn  by  the  person  indorsing  it." 

The  law  as  hud  down  by  Buller  J.  is  not,  it  is  true,  adopted  to  its  full  extent  by 
Lord  Kenyon,  who  was  not  prepared  to  go  the  same  length  where  the  indorsee  cannot 
be  fixed  with  notice  of  the  dishonour  of  the  note  or  bill.  But  the  contract  and  the 
understanding  upon  the  drawing  of  a  bill  of  exchange  is,  prim&  facie,  that  the  party 
Bhall  have  the  braieht  of  the  time  during  which  the  bill  has  to  run,  and  not  for  an 
iodefinite  period. 

TiNDAL  C.  J.  U^n  these  pleadings  the  plaintiff  must  be  ti^en  to  be  a  holder 
for  value,  without  notuw  [104]  of  any  defect  in  the  title  of  his  indorser.  Upon  the 
aothority  of  the  cases, — without  saying  what  would  be  my  opinion  if  the  question 
were  res  Integra, — I  think  the  plaintiff  is  entitled  to  judgment  In  Charles  v.  Marxim 
the  plea  stated,  that,  at  the  time  of  the  indorsement,  the  plaintiffs  knew  that  the  bill 
had  been  accepted  by  the  defendant  for  the  accommodation  of  Atkinson,  the  payee ; 
that,  therefore,  was  a  stronger  case  than  the  present.  I  do  not  see  much  force  in  the 
argument,  that  the  circimistance  of  the  bill  being  overdue  when  it  is  indorsed  puts 
the  indorsee  in  the  same  position  as  the  indoreer,  who,  in  the  case  of  a  bill  drawn  for 
bis  accommodation,  cannot  sue  at  all.  I  do  not  think  that  the  holder  is  precluded 
fmn  suing  in  all  cases  of  accommodation  bills  indorsed  after  the  time  at  which  they 
purport  to  be  payable.  Nothing  dehors  the  bill,  as  payment,  &c.  ought,  I  think,  to 
aSect  an  indorsee  for  value.  In  Stein  v.  Yfflesias  it  was  said,  without  disapprobation 
00  the  part  of  the  court,  that  the  defendant  was  bound  to  allege  want  of  consideration 
ior  the  indorsement 

CoLTXAN  J.  I  am  of  the  same  opinion.  In  Charles  v.  Marsden,  Lawrence  J.  says, 
"Where  a  party  has  obtained  the  bill  by  fraud,  or  where  there  is  any  prejudira  to 
the  drawer,  Uiose  cases  apply ;  but,  unless  in  instances  of  f^is  kind,  me  acceptor  is 
Bot  reHered.  This  ease  may  fall  within  some  general  expressions  which  have  been 
wd  by  the  court  in  giving  judgment,  but  those  expressions  are  always  to  be  tidcen 

(a)  3  T.  B.  80.  And  see  Borough  v.  Moss,  6  Mann.  &  Byl.  296 ;  Bumugh  v.  Moss, 
10  Bub.  &  Cressw.  558. 
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with  reference  to  the  cases  to  which  they  were  applied.  One  was  a  case  of  clear  fraud, 
another  was  a  smuggling  transaction.  In  the  present  case,  it  is  to  be  supposed  that 
the  party  persuades  a  friend  to  accept  a  bill  for  him,  because  he  cannot  lend  him 
money.  Would  there  be  any  objection  if,  with  the  knowledge  of  the  circumstaaioe 
that  this  is  an  accommodation  bill,  some  person  should  [105]  advance  money  upou  it 
before  it  was  due  ?  Then  what  is  the  objection  to  his  furnishing  the  money  on  it 
after  it  is  due  1  For  there  is  no  reason  why  a  bill  may  not  be  negotiated  after  it  is 
due,  unless  there  was  an  agreement  for  the  purp(»e  of  restraining  it.  But  if  there 
had  been  such  an  agreement,  it  should  have  been  stated  in  the  plea ;  and  it  might 
then  have  been  a  detence ;  but  that  is  not  so  here.  This  bill,  then,  must  be  presumed 
to  be  given  in  order  that  the  party  may  raise  money  on  it  in  the  ordinary  way.  I 
see  nothii^  in  the  txansaotion  prejudicial  to  the  aoceptor,  and  the  plea  is  bad  in 
substance.' 

Ebhkine  J.  I  am  of  the  same  opinion.  It  must  be  taken  here  that  the  plaintiff 
was  a  holder  for  value.  The  circumstance  that  the  bill  was  overdue  might  have 
operated  as  evidence  that  the  bill  was  an  accommodation  bill,  but  it  should  have  been 
so  averred.  A  jury  might  infer  that  the  bill  was  accepted  upon  an  understanding 
that  it  was  not  to  be  negotiated  after  it  becune  due.  But  that  would  not  be  an 
inference  of  law ;  it  should  therefore  have  been  made  the  subject  of  an  averment.  In 
the  absence  of  such  an  averment,  the  question  is,  whether  the  mere  fact  of  the  IhII 
being  fm  accommodation  bill  prevents  it  being  negotiable  after  it  becomes  due.  It  is 
said  tiiat  a  bill  indorsed  after  it  becomes  due,  is  taken  by  an  indorsee  subject  to  all 
the  equities.  The  question  is,  whether  the  matter  of  defence  set  up,  is  an  equi^ 
which  attaches  to  the  bill  The  drawer  of  this  bill  oould  not  sue  the  acceptor,  u 
the  plaintiff  has  given  consideration  there  is  no  equity  to  attach  to  him.  Then  is  this 
an  equity  with  which  the  bill  is  encumbered  1  It  seems  to  me  that  no  equity  attaches 
to  the  bill ;  because  it  was  placed  in  the  hands  of  the  drawer,  for  the  very  purpose  of 
raising  money.  Looking  at  the  cases  of  Chaa-les  v.  Marsdm  and  Stein  v.  Tglegias  I 
think  the  [10^  pluntiflf^  right  to  recover  is  not  concluded  by  the  facte  disclosed  in 
t^B  plea. 

Cresswbll  J.  I  am  of  the  suae  opinion.  Had  iJiis  been  res  int^ra,  I  am  not 
prepared  to  say  that  I  should  have  come  to  the  same  conclusion.  I  should  have 
thought  it  a  case  of  doubt  By  the  law  merchant,  an  indorsement  may  give  to  the 
indorsee  a  better  title  than  the  indorser  had.  It  is  said  that  the  indorsee  of  a  bill 
which  is  over  due,  takes  It  subject  to  all  the  equities ;  perhaps  a  bettenr  expression 
wotUd  be  Uiat  he  takes  the  bill  subject  to  all  its  equittes.  That  brings  it  to  the 
question,  whether  this  is  an  equity  which  attaches  to  the  bill  In  Charles  v.  Marsdm 
the  court  said,  that  there  was  no  reason  why  a  bill  should  not  be  no^tiated  after  it 
became  due,  unless  there  was  an  agreement  for  the  purpose  of  restnuning  it.  Atheood 
V.  Crotodie  (a)  is  consistent  with  the  law  as  laid  down  in  Charles  v.  Mairsaen. 

Judgment  for  the  plaintiff. 


[107]   French  «.  Maule.   April  30,  1842. 

"Where  tihe  master  has  fixed  the  amount  of  security  for  costs  to  be  given  by  a  plaintiff 

resident  in  Ireland,  the  court  refused  to  interfere  to  reduce  the  amount. 

In  this  action,  which  was  brought  on  an  attorney's  bill  for  275L  13s.  lid.,  it 
appeared  t^at,  as  the  plaintiff  resided  in  Ireland,  a  judge's  older  had  been  obtained  to 
stay  the  proceedings  in  iJie  cause  till  he  should  give  security  for  the  costs ;  and  it 
having  been  sworn  on  the  pui;  of  the  defendfwt,  t^tt  it  was  necessary  for  his  defence 
that  several  witnesses  of  a  superior  station  in  life  should  be  brought  over  from  Xreland, 

(a)  1  Stark.  N.  P.  C.  483.  In  that  case  Lord  Ellen  borough  ruled,  that  the  aoceptor 
of  accommodation  bills  may  reclaim  them  in  the  hands  of  the  indorsee  of  the  party 
for  whose  accommodation  they  were  accepted,  if,  at  the  time  they  fall  due,  the  bsdance 
of  accounts,  as  between  Uie  indorser  and  the  indorsee,  to  whom  they  have  been 
remitted  on  account^  be  in  favour  of  the  indorser ;  but  that,  if  not  so  reclaimed,  the 
indorsee  acquires  a  Uen  for  subsequent  advances  made  by  Um  to  iha  indorser ;  and 
the  court  refused  a  rule  for  a  new  triaL 
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the  master,  to  whom  the  matter  had  been  referred,  fixed  the  amount  of  the  security 
itlOOL 

Shee  Sei^t  applied  for  a  rule  calling  on  the  defendant  to  ehev  cause  why  t^e 
amount  of  security  for  coate  to  be  ^ven  by  the  plaintifiF  in  this  cause  should  not  be 
reduced.  He  submitted  that  requiring  security  in  so  large  a  sum  amounted  to  a 
denial  of  justice,  and  that  the  defendant  might  have  the  witnesses  examined  on 
interrogatories,  according  to  the  sugeeation  of  Patteson  J.  in  Kent  v.  Poole  (7  Dowl. 
P.  0.572). 

Per  curiam.  This  is  not  a  case  in  which  we  ought  to  interfere  with  the  discretion 
of  the  master,  the  subject  being  one  so  much  more  within  his  experience,  than  within 
Qmt  of  the  court  There  is  nothing  to  shew  that  the  view  wluoh  he  has  taken  of  the 
matter  is  erroneous. 

Bnle  refused. 


^08]    BULMEB  AND  OTHERS  V.  GiLMAN  AND  OTHERS.     April  30,  1843. 

[S.  C.  4  Scott^  N.  R.  781 ;  11  L.  J.  C.  P.  174.] 

A  parliamentary  agent,  entrusted  with  the  passing  of  a  local  bill  through  parliament, 
who  puts  a  construction  on  an  order  of  the  House  of  liOrds  which  is  doubtful  in  its 
terms, — such  construction  being  different  from  that  which  is  adopted  by  the  standing 
orders  committee  and  by  the  House,  whereby  it  becomes  necessary  to  abuidon  the 
ImU, — is  not  guilty  of  such  gross  negligence  as  to  disentitle  him  to  recover  a 
remnnoation  for  his  labour  in  passing  the  bill  through  the  House  of  Commons. 

Assumpsit,  for  work  and  labour,  care  and  diligence,  as  attorneys,  in  and  about 
■olieitingaiKl  passing  a  certain  bill  in  and  through  mo  Commons'  House  of  Parliament^ 
ind  in  md  about  ol£er  businesses,  &c.  wit^  counts,  for  money  paid,  and  aa  aa  account 
itsted. 

Pleas ;  first,  non  assumpsit. 

Secondly  (to  the  first  count),  that  the  work  and  labour,  care,  and  diligence  by  the 
plain1iC&  done,  performed,  and  bestowed  for  the  defendants,  as  in  the  said  first  count 
meati(»ied,  were  by  the  plaintiffs  done,  performed,  and  bestowed  in  so  careless, 
wgligeDt,  and  insufficient  a  manner,  that  the  same,  from  the  time  of  the  doing  and 
perfimning  thereof,  and  from  thence  until  the  time  of  the  commencement  of  this  suit. 
Decline  and  were,  and  from  thence  hitherto  have  been,  and  still  are,  wholly  useless 
sad  anbeneficial  to  the  defendants ;  and  the  defendants,  by  and  through  such  careless- 
DMB,  negbgence,  and  inefficient  conduct  of  the  plaintifis,  as  aforesaid,  derived  no  benefit 
vhatsoevOT  froia  the  same.  Verification. 

Thiidly  (to  the  second  count),  that  the  sum,  so  paid  by  the  plaintiffs  for  the  use 
of  the  defendants,  as  in  the  second  count  mentioned,  was  money  paid  by  the  plaintiffs, 
for,  in,  about,  and  in  respect  of,  work  and  labour  by  the  plaintiffs  done  and  performed 
for  the  defendants ;  and  that  such  work  and  labour  were  done  and  performed  by  the 
plaintiffB  in  a  careless,  &c.  (as  in  last  plea) ;  and  from  which  last-mentioned  work  and 
Ubour,  and  the  money  paid  by  the  plaintiffs,  for,  in,  about  and  in  respect  thereof,  by 
aod  through  such  carelessness,  [109]  negligence  and  ignorance  of  uie  plaintiffii  as 
simcsaid,  the  defendants  had  derived  no  benefit  whatever  (a).  Verification. 

Replication  (to  the  second  and  third  pleas),  de  injurift. 

At  the  tri^  before  Tindal  C.  J.,  at  the  Middlesex  sittings  after  last  Michaelmas 
term,  the  following  facts  appeared : — 

The  ^aantiffs  are  parliamentary  agents;  and  the  action  was  brought  by  them 
aainst  uie  defendanti^  who  were  attom^s,  residing  in  Norwich,  for  conductang  a 
Iwl  **  for  better  paving,  I^hting  and  improving  the  city  of  Norwich  and  county  of  iAie 
mat  dty"  through  the  House  of  Commons,  in  the  years  1838  and  1839.    There  were 

(a)  The  phuntiff  had  moved  to  strike  out  the  first  plea  or  the  second  and  third. 
On  shewing  cause  it  was  agreed  that  the  pleas  should  stand,  the  plaintiff  to  be  at 
Uboty  to  reply  de  injurifc.    Qusere,  whether  the  special  pleas  would  not  have  been 
bwl,  on  demurrer,  as  amounting  to  the  general  issue.    See  HUl  v.  AUm,  2  M.  &W. 
IMM  V.  /ifcey,  4  Dowl.  P.  C.  682 ;  Cooper  v.  IT/utehouse,  6  C.  &  P.  546. 
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obher  acts  in  existence  for  similar  purpoees,  but  their  operation  waa  confined  to  the 
city  of  Norwich. 

The  following  are  the  standing  orders  of  the  House  oi  Lords,  made  in  1838  as  to 
private  IsUs : — 

"  Standing  orders,  the  compliance  with  which  must  be  proved  before  the  Standing 
Orders  Committee,  in  all  bills  for  railways  included  in  the  second  class,  and  in  any 
other  bill  included  in  any  of  the  three  classes,  which  may  be  opposed ;  and  before  the 
committee  on  the  bill,  in  any  other  case. 

"  1.  That  notices  shall  be  given  in  all  cases  where  application  is  intended  to  be  made 
for  a  bill  included  in  any  of  the  three  classes  above  mentioned. 

"  2.  That  such  notices  shall  be  published  in  three  successive  weeks  in  the  months 
of  October  and  November,  or  either  of  them ;  and  in  the  case  of  such  railway  bills  as 
are  included  in  the  second  clas^  in  lieu  of  [110]  those  months,  twice  in  the  month  ol 
February,  and  twice  in  ike  month  of  Mtuvh,  immediately  preceding  the  session  <3i 
parliament  in  which  application  for  the  bill  shall  be  made,  in  the  London^  Edinburgh, 
or  Ihtblin  Gazette,  as  the  case  may  be,  and  in  some  one  and  the  same  newspaper  of  the 
county  in  which  the  city,  town,  or  lands  to  which  such  bill  relates  shall  be  situate,  or 
if  there  is  no  newspaper  published  therein,  then  in  the  newspaper  of  some  county 
adjoining  or  near  thereto. 

"  3.  That  if  it  be  the  intention  of  the  parties  applying^  for  a  bill  to  levy  any  tolls, 
rates  or  duties,  or  to  alter  any  existing  tolls,  rates  or  duties,  the  notices  shall  speciff 
such  intention. 

"4.  That  on  or  before  the  31st  day  of  December,  immediately  preceding  the 
application  for  a  bill,  by  which  any  lands  or  houses  are  intended  to  be  taken,  or  an 
extension  of  the  time  granted  by  any  former  act  for  that  pnrpose  is  sought  for,  applica- 
tion in  writing  {and  in  cases  of  bills  included  in  the  second  class  in  the  form  set  forth 
in  the  appendix  marked  (A))  be  made  to  the  owners,  or  reputed  owners,  lessees,  or 
reputed  lessees,  and  occupiers,  either  by  delivering  the  same  personally,  or  by  leaving 
the  same  at  their  usual  place  of  abode,  or,  in  their  absence  from  the  United  Kingdom, 
with  their  agents  respectively  ;  and  that  separate  lists  be  made  of  such  owners,  lessees 
and  occupiers,  distinguishing  which  of  them  have  assented,  dissented,  or  are  neuter, 
in  respect  thereto." 


The  three  classes  of  bills  referred  to  in  the  above  orders,  are  as  follows : — 

"  Ist  Class.  Bills  for  inclosing,  draining,  or  improving  lands  ...  for  paving, 
lighting,  watching,  cleansing,  or  improving  cities  or  towns  .  .  .  relating  to  poor-rates, 
or  the  maintenance  or  employment  [111]  of  the  poor ;  and  bills  for  iJtering  any  act 
passed  for  any  of  the  said  purposes,  except  such  bills  as  are  included  in  the  t£ird  class 
of  bills. 

"  2d  Class.  Bills  for  making,  maintaining,  varying,  extending  or  enlarging  any 
bridge,  turnpike  road,  cut,  canal,  reservoir,  aqueduct,  waterwork,  navigation,  tunnel, 
archway,  railway,  pier,  port,  harbour,  ferry  or  dock  ;  and  bills  for  altering  or  amending 
an^  act  passed  for  any  of  the  said  purposes,  except  such  bills  as  aro  included  in  the 
third  class  of  bills. 

"  3d  Class.  Bills  relating  to  county  rates,  gaols  or  houses  of  correction ;  .  .  .  and 
bills  to  continue  or  amend  any  former  act  passed  for  any  of  the  purposes  included  in 
the  two  preceding  classes,  where  no  further  work  than  such  as  was  authorized  by  any 
former  act  is  proposed  to  be  made." 

The  following  notice  had  been  prepared  by  the  plaintiffs ; 

"  Notice  is  hereby  given,  that  application  is  intended  to  be  made  to  Parliament  in 
the  next  ensuing  session,  for  leave  to  bring  in  a  bill  to  alter,  amend,  enlarge  and 
repeal  certain  of  the  powers  and  provisions  of  an  act  passed  in  the  forty-sixth  year  of 
the  reign  of  His  late  Majesty,  fong  George  the  Third  (46  G.  3,  c  Ixvii.),  intituled 
'  An  Act  for  better  paving,  lighting,  cleansing,  watching  and  otherwise  improving  the 
city  of  Norwich.'  And  also  of  an  act  passed  in  the  sixth  year  of  His  late  Majesty, 
King  George  the  Fourth  (6  G.  4,  c  Ixxviii.),  intituled  '  An  act  for  amending  and 
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enlu^ging  an  act  of  His  late  Majesty,  for  better  paving,  lighting,  cleansing,  watching 
and  otherwise  improving  the  dty  of  Norwich.'   Dated,  Uiis  8th  day  of  November,  1838. 

"Ghas.  S.  Gilkam,  Solicitor, 
"Norwich." 

^  [US]  in  con8«inence  of  a  letter  from  one  of  the  defendants,  suggesting  that 
tliis  notice  was  insufficient  by  reason  of  its  not  stoting  that  it  was  intended  to  extend 
the  powers  of  the  existing  acts  to  the  hamlets,  &c.  in  the  county,  and  to  levy  rates  on 
the  owners  and  occupiers  thereof,  the  notioe  was  re-settled,  and  duly  published,  in  the 
fdlowing  fonn ; 

"  Notioe  is  hereby  ^veii,  that  application  is  intended  to  be  made  to  Parliament  in 
the  next  ensuing  session,  for  leave  to  bring  in  a  bill  to  alter,  amend,  extend  and 
enlarge  the  powers  and  provisions  of  an  act  passed  in  the  forty-sixth  year  of  the  reign 
of  His  late  Majesty  King  George  the  Thinl,  intituled  '  An  act  for  better '  &c.,  and 
also  of  an  act  passed  in  the  sixth  year  of  the  reign  of  His  late  Majesty  King  George 
the  Fourth,  intituled  '  An  act  for  amending,'  &c, 

"  And  notice  is  hereby  also  given,  that  it  is  intended  to  insert  in  the  proposed  bill 
a  power  for  enablitig  the  owners  and  occupiers  of  houses,  lands  and  hereditaments,  in 
the  parishes,  hamlets,  liberties,  precincts  and  places,  within  the  county  of  the  said 
dty,  to  extend  the  powers  and  provisions  of  the  said  bill  to  the  said  parishes,  hamlets, 
liberies,  precincts  luid  places,  or  to  certain  parts  thereof. 

'*  And  notice  is  hereby  further  given,  that  it  is  intended,  by  tiie  said  bill,  to  take 
powers  for  raising  money,  for  the  purposes  thereof,  by  rates  on  the  owners  and 
occupiers  of  houses,  lands  and  hereditaments  within  the  said  city  and  county. 

"Dated,  this  8th  day  of  November,  1838." 

On  the  9th  of  March,  1 739,  the  bill  was  read  a  first  time  in  the  House  of  Commons. 

The  preamble  stated,  that  "  Whereas  an  act  was  passed  in  the  forty-sixth  year  of 
the  raign  of  Kine  George  the  Third,  intituled  '  An  act  for  better,'  &c.  And  whereas 
an  act  was  passed  in  tiie  sixth  year  tiie  reign  [113]  of  King  George  the  Fourth, 
uitituled  *  An  act  for  amending,'  &c. :  and  whereas  the  said  recited  acts,  so  far  as 
relates  to  the  watching  of  the  said  city,  have  ceased,  in  consequence  of  a  notice,  given 
ia  conformity  with  the  provisions  of  the  act  for  regulating  municipal  corporations  in 
Kn^and  and  Wales  (5  &  6  W.  4,  c  76,  s.  88) :  and  whereas  since  the  passing  of  the 
hereinbefore-iirst-recitod  acts,  the  inhabitants  in  the  suburbs  of  the  said  city,  usually 
called  the  county  of  the  city  of  Norwich, — which  comprise  eight  parishes  or  hamlets, 
the  Uberty  of  the  town-close,  and  parts  of  certain  parishes,  the  residues  whereof  are 
within  l^e  city, — have  very  greatly  increased,  and  a  large  number  of  houses 
have  been  erected,  and  several  new  streets  formed  therein ;  and  it  would  tend  much 
to  the  comfort  and  convenience  of  the  inhabitants,  were  the  powers  of  the  hereinbef<H«- 
recited  acts  enlarged,  and  extoided  to  the  said  suburbs :  and  whereas  the  powers  and 
provisions  of  the  said  two  several  first  hereinbefore-recited  acts  have  been  found,  in 
nany  respects,  defective,  and  insufficient  for  the  purposes  intended  ;  and  it  is  expedient 
that  the  same  should  be  repealed,  and  that  other  powers  and  provisions  should  be 
granted  and  made  for  better  paving,  lighting,  cleansing  and  improving  the  said  city 
and  suburbs,  and  for  removing  and  preventing  nuisances  and  annoyances  therein  :  but 
the  same  cannot  be  effected  without  the  authority  of  parliament,"  &c. 

By  sect.  62  the  commissioners  were  empowered  to  cause  streets,  &g.  to  be  lighted 
vith  oil  or  gas ;  and  by  sect  67,  they  were  authorized  to  recover  rente  for  gas  {b). 

Section  96  was  as  follows : — "And  be  it  further  enacted,  that  for  the  puipose  of 
ouldng  the  narrow  parts  of  the  squu%s,  crescents,  terraces,  roads,  streets,  [114^  lanes, 
passages,  and  places,  safe  and  commodious  for  carriages  and  passengers,  and 
fw  opening  proper  communioatitHis  between  the  said  squares,  &c.  or  any  of  them,  and 
for  stopping  up  unnecessary  communications  between  the  said  squares,  &c.  or  any  of 
them,  and  for  uterine  or  widening  any  road  or  roads  within  the  said  city  or  county, 
snd  for  altering,  widening,  and  improving  the  present  communications  between  the 
nid  squares,  &c.  or  any  of  them,  and  for  oUierwise  improving  the  said  city  and  county, 
it  shall  be  lawful  (or  the  said  oomndsnoners  to  treat  and  agree  with  such  person  or 

(b)  These  sections  are  not  set  out  at  length,  as  the  question  arising  upon  them 
was  not  discnssed  on  the  motion  for  a  new  tritd.    See  post,  p.  121. 
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persons,  or  body  or  bodies  politic  or  corporate,  sfiiritual  or  lay,  respeotivdy,  as  shall 
be  or  be  deemed  to  be  owner  or  owners  of,  or  interested  in  any  houses,  buildings, 
ereotions,  projections,  encroachments,  lands,  tenements,  or  hereditaments,  witihin  the 
said  city  and  county,  as  the  said  commissioners  shall  think  right  and  proper  to  be  taken 
or  used  for  the  purpose  of  making  such  improvement,  for  the  absolute  purchase  thereof 
respectively,  or  for  any  damage  to  be  sustained  by  the  proprietors  thereof  in  effectong 
such  improvement :  Provided  always,  that  nothing  in  this  act  contained  shall  authorize 
and  empower  the  said  commissioners  to  take  or  use  any  boiue,  building,  yard,  garden, 
orchard,  lawn,  shrubbery,  or  plantatirai,  without  having  previously  obtained  the  ocmsent 
of  the  owner  or  proprietor  thereof." 

By  sect.  100,  in  case  the  parties  were  incapable  to  treat,  tiie  amount  of  Batisfacticm 
and  compensation  was  to  be  settled  by  a  jury. 

By  sect.  110  damages  under  201.  might  be  settled  by  justices. 

Sect.  117  was  as  follows: — "And  be  it  further  enacted,  that  upon  payment^  or 
legal  tender,  of  such  money  aa  shall  have  been  agreed  upon  between  the  parties,  or 
awarded  by  a  jury  or  justices,  in  manner  [116]  aforesaid,  for  the  purchase  of  any  land^ 
or  of  any  estate  or  interest  in  any  lands,  to  the  respective  proprietors  of  sucn  lands, 
or  other  person  entitled,  according  to  the  provisions  of  this  act,  to  receive  such  money, 
within  three  calendar  months  next  after  the  same  shall  have  been  so  agreed  upon  or 
awarded,  or  whenever  any  of  the  respective  cases  sh^l  happen,  wherein  such  money, 
satisfaction,  or  compensation,  is  hereinbefore  authorized  or  directed  to  be  paid  into 
the  Bank  of  England,  then  upon  payment  into  the  Bank  of  England,  in  manner  in 
such  case  hereinbefore  authorized  or  directed,  it  shall  be  lawful  for  the  said  commis- 
sioners immediately  to  enter  upon  such  lands,  and  thereupon  such  lands,  and  the  fee 
simple  and  inheritance  thereof,  together  with  the  yearly  profits  thereof,  and  all  the 
estate,  use,  trust,  and  interest',  of  all  parties  therein,  paid  or  compensated  for  by  such 
payment  as  aforesaid,  shall  thenceforth  be  vested  in,  and  become  tike  sole  property  of, 
the  said  oommlssioners,  to  and  for  the  purposes  of  tihis  act ;  and  the  said  commiasioners 
shall  not  be  bound  to  see  to  the  application  of  any  such  purchase-money,  compensation, 
or  satisfaction ;  and  such  payment,  or  tender  and  conveyance,  as  hereinbefore  mentioned, 
or  such  deposit  in  the  Bank  of  England  as  aforesaid,  shall  not  only  bar  all  right,  title, 
interest,  claim,  and  demand,  of  every  such  party,  but  shall  also  bar  all  dower  and  all 
estatea-tail  and  other  estates  in  reversion  and  remainder,  and  all  rights,  titles,  limita- 
tions, and  trusts  whatsoever,  of  and  in  the  said  lands  so  compensated  and  paid  for  as 
aforesaid  :  Provided  nevertheless,  that  before  such  payment,  tender,  or  deposit,  in  the 
Bank  of  England,  as  aforesaid,  diall  have  been  made,  it  shall  not  he  lawful  for  the 
said  commissioners,  or  for  any  person  acting  under  their  autiiority,  to  enter  upon 
such  lauds  for  any  of  the  purposes  of  this  act>  save  for  the  purposes  of  surveying  or 
valuing  the  same  for  the  purposes  of  this  aot^  without  [116j  the  previous  consent  of 
the  owners  and  occupiers  thereof  respectively." 

The  bill  having  gone  through  the  different  stages  in  the  House  of  Commons,  was, 
on  the  24th  of  June,  read  there  a  third  time,  passed,  and  sent  up  to  the  Lords.  In 
the  House  of  Lords  the  bill  was  read  a  first  and  second  time,  and  r^erred  to  the 
committee  of  standing  orders ;  and  the  following  extracts  fnmi  the  joumala  of  the 
House  of  Lords  were  given  in  evidence  : — 

"  Die  Jovis,  18°  JuUi,  1839. 

"The  Earl  of  Shaftesbury  reported  from  the  Lords — committees  appointed  to 
consider  of  the  bill,  intituled  '  An  act  for  better  paving,  lighting,  and  improving  the 
dty  of  Norwich  and  county  of  the  same  city,'  that  the  committee  had  met,  and  con- 
sidered the  said  bill,  and,  in  the  first  place,  proceeded  to  inquire  how  Ur  the  standing 
orders  of  the  House,  relating  to  bills  for  the  improvement  of  cities  and  towns,  have 
been  complied  with  on  this  bill ;  and  had  found  that  notices  of  the  bill  have  been  inserted 
in  the  county  newspapers  and  in  the  London  Gfazetie,  and  have  been  affixed  on  the 
church  doors  of  the  several  parishes  aifected  by  the  bill,  within  the  period  limited 
by  the  standing  orders ;  but  the  committee  had  found  that  such  notices  did  not  contain 
any  mention  of  the  intention  of  taking  power  for  lighting  and  improving  certfun  parts 
of  the  town  of  Norwich  within  the  county  of  the  city  of  Norwich,  without  the  consent 
of  the  owners  and  occupiers  of  such  district ;  and  that  powers  for  that  purpose  are 
proposed  to  be  taken  by  the  present  bill.  The  committee  further  found  that  powers  for 
the  compulsory  purchase  of  houses  and  lands  are  contained  in  the  bill,  and  that  no 
application  has  been  made  to  the  owners,  lessees,  and  occupiers,  of  suc^  houses  and 
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lands,  88  is  required  by  the  staoding  orders.  Under  these  circumBtances  the  committee 
of  opi-[117]-iiion  that  it  would  be  ueeessary  to  strike  out  of  the  bill  all  the 
prorisions  contained  therein  for  the  purpose  of  lightine  and  improving  the  parts  of 
die  town  of  Norwich  within  the  county  of  the  ci^  of  Norwich,  without  Uie  conaent 
of  t^e  owners  and  occupiers  thereof,  and  for  tilie  compulsory  purchase  d  housea  and 
luds.  Upon  such  opdnion  being  intimated,  certain  petitions  were  presented  to  the 
House,  prayi^  to  be  heard  by  counsel  against  t^e  bill  and  against  the  proposed 
altentiraiB.  The  committee  have,  therefore,  thought  it  right  to  direct  the  bill  to  be 
reported  to  their  Lordships  in  its  present  state,  and  recommend  to  their  Lordships 
to  refer  the  said  bill  to  the  standing-orders  committee,  as  an  opposed  private  bill 

"  Which  report  being  read  by  the  clerk, 

"  Ordered,  that  the  said  report  do  lie  on  the  table. 

'*  Ordered,  that  the  said  report^  together  with  the  bill  intituled  '  An  act  for  the 
better  paving,'  &&,  be  referred  to  tke  committee  appointed  to  consider  bow  far  the 
ttanding  orders  of  this  House  relating  to  certain  railway  bills  and  o^iosed  private 
IhUb,  have  been  comi^ied  with  on  aoeh  bills." 

The  following  extxact  from  the  proceedings  of  the  standing-ordfflv  oommittee  was 
ilao  jKodooed : — 

"Die  Martas,  23°  Julii,  1839. 

"The  Earl  of  Shaftesbury  in  the  chair. 

"  It  appearing  from  the  said  report  that  the  notices  of  the  bill,  though  given  within 
tbe  period  limited  by  the  standing  orders,  did  not  contain  any  mention,  &c.  (as  in  the 
rapoft^ante^  pi  116) 

"  After  discussion, 
"  It  is  moved  to  resolve 

"That  the  standing  orders  have  not  been  complied  with  on  this  hill,  and  that  the 
eommittee  do  not  recom-{118]-mend  to  the  House  that  the  sud  orders  should  in  this 
ease  be  dispensed  with. 

"The  same  is,  upon  the  question,  agreed  to." 

And  the  following  extavct  from  the  journals  of  t^e  House : — 

"Die  Jovia,  25'  Julii,  1839. 

"  The  Earl  of  Shaftesbury  reported  from  the  Lords-committees  appointed  to  con- 
sider how  far  the  standing  orders  of  the  House  relating  to  certain  railway-bills  and 
^queed  private  bills  have  been  complied  with  on  such  bills,  and  to  report  to  the 
Hooae^  and  to  whom  was  referred  the  bill  intituled,  *  An  act  for  better  paving,'  &c ; 
and  to  whom  were  also  referred  the  report  from  the  oommittee  on  the  Norwich 
Improvement  bill,  and  l^e  petition  of  R.  J.  Harvey,  &&,  owners  of  estates  in  the 
ooonty  of  the  city  of  Norwich,  praying  to  be  heard  by  counsel  in  sappcnl)  of  the  said 
bill,  with  leave  to  the  petitioners  to  be  heard  by  their  agents  in  support  thereof ;  that 
tbe  committee  had  met  and  inspected  the  said  bill,  and  had  considered  the  aaid  report, 
and  alao  the  said  petition,  and  bad  inquired  how  far  the  standing  orders  of  this  House, 
rehtiDg  to  matters  required  to  be  done  by  parties  promoting  bills  for  the  improve- 
ment  of  cities  or  towns  previously  to  the  second  reading  of  such  bills,  have  been  com- 
plied with  on  this  bill,  and  had  found  that  notices  of  the  bill  had  been  inserted,  &o. 
(as  in  the  report,  ant^  p.  1 16) :  and  t^e  committee  do  not  recommend  to  the  House 
that  the  ataiKung  orders  should  in  this  case  be  dispensed  witAi. 

"WUch  repOTty  being  read  by  fjie  clerk,  was  agreed  to  by  the  House." 

In  consequence  of  this  report,  the  parties  interested  in  the  bill,  not  considering  it 
expedient  to  pxiceed  with  it^  abandoned  it  altogether. 

[119]  Tba  defence  to  (he  action,  in  substance,  was,  that  the  plaintiffs  were  charge- 
able with  gross  ignorance  and  negligence  in  not  having  spared  the  notice  as  required 
by  the  standing  orders  (rf  the  House  of  Lords. 

The  Lord  Chief  Justice,  in  summing  up,  directed  the  jury  that  the  question  they 
had  to  determine  was,  whether  the  failure  of  the  bill  arose  from  a  culpable  degree  of 
nc^igence  on  the  part  of  the  plaintiffs,  or  whether  they  shewed  reasonable  care  and 
•kill  in  that  which  they  had  to  perform.    His  lordship  further  observed,  that  the 
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point  to  be  considered  was,  whether  the  phuntafTs  had  comported  themselves  with  due 
diligence,  and  with  a  proper  degree  of  knowledge  of  those  standing  orders,  which  it 
was  peculiarly  their  duty  to  carry  into  execution.  For  it  was  to  be  supposed  that  in 
the  character  in  which  they  held  themselves  out  to  do  business  as  parliamentary  agents, 
they  were  thoroughly  conversant  with  all  the  particular  facts,  in  carrying  a  bill  through 
tite  House,  necessary  to  insure  ita  passing.  His  lordship  then  commented  on  tke 
standing  order  of  the  House  of  Lords,  requiring  application  to  be  made  to  tiie  owner 
or  lessee  of  lands  or  houses ;  and  said  that  it  was  undoubtedly  a  very  proper  clause, 
that  if  there  was  any  bill  which  intended  taking,  by  the  force  of  the  bill,  any  property 
belonging  to  any  individual  against  his  consent,  he  should  have  due  notice  of  the  bill 
before  it  was  passed,  in  order  that  he  might  appear  and  make  such  oppositaon  to  tb» 
bill  as  he  thought  the  justice  of  the  case  required.  It  was  obvious  that  a  notice  would 
be  necessary  when  specific  property  was  intended  to  be  taken ;  for  instance,  in  a  bridge 
bill,  where,  in  order  to  m^e  the  access  to  the  bridge  more  complete,  it  was  requisite 
to  take  either  a  house  or  some  portion  of  ground.  His  lordship  then  applied  similar 
observations  to  canal  and  railway  bills,  and  bills  for  the  alteration  of  a  turnpike  road. 
"  In  all  these  cases  "  (his  lordship  observed)  *'  the  act  [120]  may  be  said  to  take  away 
property  from  some  person,  and  an  omission  to  apply  to  that  person,  for  his  assent 
or  dissent,  would  be  a  breach  of  the  standing  orders,  and  would  import  a  gross  d^ree 
of  negligence  on  the  part  of  the  individual  whose  duty  it  was  to  see  that  such  standing 
orders  had  been  complied  with.  Therefore,  if  the  intended  act  has  the  same  degree 
of  reference  to  the  standing  orders  as  those  others  have,  which  I  have  mentioned, 
I  should  think  it  gross  negligence  on  the  part  of  these  plaintiffs,  who  undertake  the 
business  of  parliamentary  agents,  if  they  had  not  themselves  applied,  or  caused  applica- 
tions to  be  made  by  their  agents  in  the  country,  to  ascertain  the  assent  or  dissent  of 
the  parties  whose  property  was  so  to  be  token.  But  looking  at  this  bill,  I  cannot  help 
enterteinin^  a  very  considerable  degree  of  doubt,  whether  the  fourth  standing  order  can 
apply  to  this  case.  It  is  one  question  whether  the  parties  have  or  have  not  had  notice 
that  parliament  may  pass  a  bill  which  has  such  a  clause  in  it ;  it  is  another  and  different 
question  whether  it  lies  within  that  precise  standing  order.  The  bill  in  question  does 
not  at  all  contemplate  the  taking  of  any  one's  land  or  property  specifically ;  it  only 
supposes  that,  in  the  course  of  events  and  of  time,  it  may  Iwcome  necessary  to  widen 
some  streets^  and  to  alter  their  direction,  for  the  purpose  of  improving  the  city  ;  so 
that  all  the  powers  pointed  out  by  the  prcposed  statute  were  only  given  contingently, 
— ^if  at  some  future  time  it  should  seem  fit  to  exercise  them.  The  question,  tiierefore, 
ia, — there  being  no  specific  object  in  view  and  no  particular  person  to  whom  notioe 
could  be  given, — whether  it  was  necessary  to  ask  every  man  in  the  city  who  had 
property  there,  for  hia  assent ;  for  every  man's  property  might  possibly  be  affected." 
His  lordship  then  read  the  sections  of  the  bill,  observing  that  there  appeared  to  be  a 
mistake  in  the  report  of  the  committee  in  stating  that  there  was  a  compulsory  clause 
in  the  bill,  for  taking  [121]  houses  and  lands,  inasmuch  as  there  waa  no  compulsory 
clause  for  taking  houses  at  all ;  and  his  lordship  added,  "  I  cannot  help  thinking  thwt 
it  is  so  extremely  doubtful,  whether  the  fourth  standing  order  could  apply  to  a  case 
oi  this  sortt  that^  at  least,  it  would  be  a  hard  measure  to  say,  that  persons  were  guilty 
of  gross  n^ligence,  if  they  did  not  understand  that  order  in  the  way  in  which  tlte 
defendants  have  sought  to  apply  it" 

The  jury  retumra  a  veraict  for  the  plaintiffs  for  5431.,  being  the  sum  they  had 
pud  out  of  pocket 

Channel!  Serjt,  in  Hilary  term  last,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
gi'ound  of  misdirection ;  against  which, 

Bompas  Serjt.  now  shewed  cause.  According  to  the  resolutions  of  the  standing- 
orders  committee  of  the  House  of  Lords,  which  were  afterwards  adopted  by  the  House, 
the  plaintiffs  were  considered  not  to  have  complied  with  the  standing  orders  in  two 
particulars  ;  first,  in  respect  to  the  notice  as  to  lighting  the  town  ;  and,  secondly,  tm 
to  the  application  to  the  owners  of  property  under  the  clause  relative  to  taking  lands, 
&C.  It  is  understood  that  no  question  is  now  raised  upon  the  first  point  [Qiannell 
Serjt  assented.]  Then  the  only  question  is,  whether,  because  the  plaintiffs  hare  put 
a  wrong  construction  upon  the  standing  orders  of  the  House  of  Lords,  or  rather  a 
different  construction  from  that  which  me  House  has  adopted,  they  have  been  guilty 
of  such  gross  nejdigence  as  to  debar  them  from  all  right  to  recover  a  remuneratiion 
for  their  woric  ana  bbour,  or  at  any  rate  to  be  repaid  the  costs  out  of  pocket  The 
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aj^licatdoD  of  the  standing  orders  to  such  a  bill  as  the  present  is,  to  say  the  least  of 
by  no  means  clear.  The  other  aide  contend  that  this  is  a  bill  falling  within  the 
first  of  the  classes  referred  to  by  the  standing  orders,  as  [122]  a  bill  for  "  paving, 
lifting,  watching,  cleansing,  or  improving  cities  or  towns,"  and  this  may  be  admitted ; 
but  then  it  is  argued  that  as,  by  the  96th  and  117th  clauses  of  the  bill,  the  com- 
misBiffliers  are  authorised  to  purchase  houses,  &c.  for  widening  streets  and  squares, 
tbe  fourth  stuiding  order  will  apply ;  and  that  an  application  in  writing  should  have 
been  made  "  to  tl^  owners,  lessees,  and  occupiers,  and  that  lists  should  have  been 
msde  of  such  owners,  lessees,  and  occupiers,  distinguishing  which  of  them  have 
ssscDted,  dissented,  or  were  neuter,  in  respect  thereto.  But,  to  any  (ndinary  under- 
standing, the  interpretation  that  would  be  put  upon  this  rule,  would  be,  t^t  it 
^hes  to  bills  for  railways,  canals,  &c,  or  perhaps  to  paving  bills,  where  specific 
property  is  to  be  taken  under  the  powers  of  the  act  It  appears  that  the  plaintiffs 
irere  of  this  opinion,  and  so  also  was  the  Lord  Chief  Justice  at  the  trial ;  and  that 
alone  is  sufficient  to  shew  that  the  plaintiffs,  though  they  may  have  been  wrong,  were 
not  chargeable  with  n^ligenoe  or  gross  ignorance.  The  construction  put  upon  the 
order  by  the  House  of  Lords  would  give  rise  to  insurmountable  difficulties.  To  whom 
is  tlie  application  to  be  made  t  To  every  owner  of  land  in  a  city  that  may  have  70 
or  80,000  inhabitants!  Or  suppose  such  a  bill  to  be  brought  in  respecting  the 
metropolis,  what  would  have  to  he  done  in  such  a  case  1  The  order  rtters  to  bills 
"by  which  any  lands  or  houses  are  intended  to  be  taken,"  but,  as  construed  on  the 
other  side,  it  ought  to  be  read  "  by  which  any  lands  or  houses  may  hereafter  be 
intended  to  be  taken,"  Besides,  as  the  bill  was  lost  upon  two  grounds,  it  cannot  be 
Bsid  tiiat  it  was  so  lost  on  the  ground  of  this  objection  only ;  and  the  other  objection 
has  been  abandoned. 

Channel]  Serjt  in  support  of  the  rule.  The  point  as  to  the  other  objection 
was  left  properly  to  the  jury.  With  regard  to  both  objections  there  have  been 
Uiree  [123]  decisions  against  the  plaintiffs ;  Ist,  that  of  the  committee  appointed  to 
ccHuider  the  bill  (ante,  p.  116),  2dly,  that  of  the  committee  of  standing  orders  (ante, 
p.  Ill),  and,  3dly,  that  of  the  House  of  Lords  (ante,  p.  HB);  all  shewing  that  the 
pdaiatiff  had  put  a  wrong  construction  on  the  fourth  order.  The  Lord  Chief  Justice 
St  tike  trial  expressed  a  strong  minion  as  to  the  objection  now  under  consideration, 
^t  the  order  did  not  apply  to  the  bill  in  question ;  and  the  jury  therefore,  fettered 
bf  this  direotion,  found  that  there  had  been  no  n^Ugenee  on  the  part  of  the  phiintifis. 
It  cannot  be  atsued  that  the  decision  of  the  House  of  Lords  was  wrong  in  their 
iDteq)retation  of  their  own  order ;  and  it  was  the  duty  of  the  plaintiffs,  as  parlia- 
mentary agents,  to  be  acquainted  with  its  meaning.  It  is  not  denied  that  the  Lord 
Chief  Justice  was  bound  to  give  an  opinion  upon  the  subject  for  the  guidance  of  the 
jury.  [Cresswell  J.  Do  you  mean  to  say  that  there  was  any  negligence  imputable 
to  the  plaintafls,  beyond  the  fact  of  their  not  knowing  that  the  bill  would  be  affected 
by  the  order  in  question  1  ]  No  other  negligence  is  imputed  to  them.  [Cresswell  J. 
And  you  admit  that  my  lord  was  bound  to  give  an  opinion  on  that  point.]  It  need 
Dot  have  been  so  strongly  expressed.  It  is  submitted  that  the  bill  did  fall  within  the 
fourth  standing  order.  This  is  not  a  question  about  compulsory  powers  to  take  land ; 
for  it  is  true  Utat  no  such  powers  are  given  by  the  bill ;  as  all  that  is  given  is  a 
power  to  treat  with  parties.  Bat  it  is  clear  tiiat  this  is  a  bill  by  which  land  is 
"intended  to  Iw  taken."  The  rule  would  necessarily  i^iply  to  all  railway  bills. 
[Cresswell  J.  Not^  in  case  no  land  was  int^ded  to  be  taken.  Tindal  C.  J.  Suppose 
a  man  made  a  railway  through  his  own  land,  and  an  act  were  required  to  enable  him 
to  take  tolls,  could  it  be  said  that  the  rule  applied,  and  [124]  that  the  party  was 
Wnd  to  make  an  application  to  himself  1  Erskine  J.  The  order  says,  "  if  lands  are 
intended  to  be  taken;"  that  condition  overrides  all  the  clause.]  If  there  had  been 
any  provision  in  the  bill  as  to  taking  any  particular  land,  there  could  be  no  question 
but  that  the  rule  would  apply ;  but  the  most  unlimited  powers  were  asked  for  as  to 
taking  land  generally.  There  was  no  notice  that  any  power  to  take  land  was  given  by 
tbe  bul,  and  t^e  safeguiuxiB  required  by  the  standing  orders  of  the  House  were  there- 
ion  entirely  thrown  aside.  But  the  greater  the  powers  sou^^t  for,  the  greater  the 
eanttra  necessary.  [Coltman  J.  What  do  you  consider  would  have  been  a  perfect 
eomptiance  with  the  order  in  this  case  ?  That  all  the  owners  of  property  in  the  city 
■hould  have  been  applied  tot]  Yes ;  inasmuch  as  the  promoters  of  the  bill  claim 
the  right  to  take  any  part  of  such  i»operty.    [Cresswell  J.    What  should  they  have 
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asked  them  to  assent  to  ?  ]  To  the  exercise  of  the  general  power.  At  any  rate  the 
pubUshed  notice  should  have  specified  what  powers  were  sought  to  be  obtained. 

Ck>LTHAN  J.  It  is  true  that  this  case  was  left  by  my  lord  to  the  jury,  aocom^nied 
by  strong  observations ;  but  I  think  they  were  necessaiy  from  the  peculiar  circum- 
stances of  the  case.  He  was  called  upon  to  state  his  opinion ;  and  to  my  view  he 
would  have  been  wrong  in  not  telling  them,  that,  looking  at  this  bill,  he  entertained 
considerable  doubt  whether  the  fourth  stancUng  order  could  apply  to  it.  The  observa- 
tions of  his  lordship,  even  assuming  that  a  mistake  had  been  committed  by  the 
attorneys,  ought,  in  my  opinion,  to  have  been  made  to  the  jury ;  and,  if  upon  tiie 
evidence  submitted  to  their  oomdderataon  they  had  found  gross  negligence  on  the 
part  of  the  plaintiffii,  I  think  their  verdict  miut  have  been  set  aside. 

[125]  E^KINE  J.  I  am  of  the  same  opinion.  I  think  iha  oonBtruction  of  the 
standing  orders  of  the  House  of  Lords  turned  upon  a  question  of  law ;  and,  looking 
at  the  words  of  the  order  in  miestion,  it  is,  to  my  mind,  exceedingly  doubtful  whether 
it  would  apply  to  this  case.  In  leaving  the  case  to  the  jury,  it  was  not  necessary  for 
my  lord  to  give  a  decided  opinion  on  the  construction  of  the  order :  but  the  constrac- 
tiou  being  doubtful,  I  think  attorneys  cannot  be  said  to  have  been  guilty  of  such  gross 
negligence,  in  construing  it  as  the  plaintiffs  did,  as  to  defeat  their  right  of  action  for 
business  done.  It  is  unnecessary  to  say  whether  the  order  does  or  does  not  apply  in 
this  case ;  it  is  sufficient  to  remark  that  the  words  of  the  order  are  by  no  means  clear, 
or  at  least  so  clear  as  to  render  the  plaintiffs  open  to  t^e  charge  of  gross  negligence ; 
and  I  agree  that  if  the  jury  had  furived  at  such  a  oonolusion — no  particular  land  or 
proper^  being  directly  required  to  be  taken  for  the  purposes  of  the  intended  act — 
there  would  luive  been  grounds  for  the  court  to  grant  a  new  trial. 

Cresswell  J.  I  also  think  that  the  rule  ought  to  be  discharged.  There  are  two 
descriptions  of  negligence ;  negligence  in  fact,  and,  what  may  be  termed,  negligence 
in  law.  If  the  pWntiff  had  neglected  to  give  the  notices  required  by  the  standing 
orders,  that  would  have  been  negligence  in  fact ;  if  there  had  been  negligence  in  the 
form  of  framing  those  notices,  that  might  have  been  negligence  in  law.  But  that 
cannot  be  considered  as  gross  negligence,  concerning  which  persons  of  competent  skill 
may  entertain  a  doubt.  The  construction  of  a  written  instrument  is  a  question  for 
the  court ;  it  was  for  the  judge,  therefore,  at  the  trial,  to  say  whether  t^e  construction 
of  these  orders  of  the  House  of  Lords  was  so  doubtful  as  to  exonerate  an  attorney 
from  gross  negligence^  who  had  put  a  conslaruction  upon  them,  whidi  turned 

out,  according  to  the  view  taken  by  the  committee  of  the  House,  not  to  be  oorreotb 
Kow  I  must  aay,  I  participate  fully  in  idl  the  doubts  entertained  by  my  lord  at  nisi 
prius,  as  to  the  effe«>t  of  these  orders.  Perhaps  it  might  not  be  eaie  to  say  that  the 
committee  of  the  House  of  Lords  were  wrong  in  their  conclusion ;  it  might  possibly 
be  considered  an  invasion  of  the  privileges  of  the  House ;  but  I  certainly  consider  the 
point  extremely  doubtftU,  and  if  I  had  to  try  the  case  at  nisi  prius,  I  should  direct 
the  jutr  in  the  same  manner.  I  think,  therefore,  that  the  direction  and  the  verdict 
are  both  right. 

TiNDAL  C.  J.  was  understood  to  concur. 

Rule  discharged. 

FOULKES  V.  SCARFE,  POLLARD,  TOESLAND,  BrOWN,  AND  MaSON.     May  2,  1842. 

[S.  C.  4  Scott,  N.  R.  713,  1  D.  N.  S.  691 ;  11  L.  J.  C.  P.  247.] 

To  a  declaration  in  case  for  breaking  and  entering  rooms  in  the  occupation  of  the 
tenant  of  the  plaintiff,  and  tearing  down  the  ceiling  over  the  landing  of  the  stair- 
case, the  roof  over  the  same,  and  uie  chimneys,  and  demolishing  the  windows,  the 
defendants  justified  under  a  deed  of  assignment,  in  trust  for  creditors,  from  C.  H. 
(who  was  shewn  to  be  the  lessee  of  the  premises  before  the  accrual  of  the  title  of 
the  plaintiff,  to  whom  color  was  given),  whereby  a  right  of  entry  was  given  to  take 
and  sell  furniture :  Held,  that  the  plea  was  bad,  as  confessing  more  than  it  avoided, 
inasmuch  as  the  right  to  enter  did  not  give  a  right  to  tear  down  the  eeiling,  &c, 
unless  entry  could  oe  obtained  in  no  other  way  ;  which  was  not  averred. 

Case.  The  declaration  stated  that  certain  rooms  and  apartments,  parcel  of  a 
certain  messuage,  together  with  certain  furniture,  (battels,  and  effiacta,  to  wit^  &c.  <^ 
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the  ^ntiff,  were,  on,  &c  in  the  possession  and  occupation  of  a  certain  person,  to  wit, 
me  Mary  Stafford,  as  tenant  thereof  to  the  plaintiff,  the  reversion  thereof  then  and 
still  belonging  to  the  plaintiff;  which  [127]  M.  S.  held  and  occupied  and  possessed 
the  said  furnished  rooms  and  apartments,  and  the  use  of  a  certain  staircase  and  land- 
ings thereto  belonging,  with  the  appurtenances,  as  monthly  tenant  thereof  to  the 
pluntiff,  upon  and  at  a  certain  rent,  to  wit,  &c.  as  and  for  the  rent  or  hire  of  the  said 
rooms  and  apartments  together  with  the  said  furniture,  ^c. ;  yet  the  defendants,  well 
knowing  the  premises,  but  contriving.  Sec.  to  injure  and  aggrieve  the  plaintiff,  and  to 
deprive  him  of  the  benefit  and  advantage  which  he  derived,  and  the  just  gains  and 
profits  which  mighty  and  would,  have  accrued  to  him  from  the  letting  of  the  said 
nonu  and  apartments,  vit^  the  said  furniture,  &c.  to  the  said  M.  S.,  and  from  the 
flmtiaued  posaesBion  and  occupation  theretrf  by  her  the  said  M.  8.  as  such  teimnt 
thereof  to  the  plaintiff  on  the  terms  aforesaid,  to  wit^  on,  &c  wrongfully  and  injuriously 
Inike  and  entered  t^e  stud  rooms  and  apartments,  and  then  made  a  great  noise  and 
disturhance  there,  and  then  tore  down  and  prostrated  the  ceiling  over  the  landing  of 
the  staircase,  and  the  roof  over  the  same ;  and  then  tore  down  divers,  to  wit,  two 
chimneys,  and  broke  and  demolished  divers,  to  wit,  ten  glass  windows,  of  and  belong- 
ing to  the  said  rooms  and  apartments ;  and  then  seized  and  took  the  said  furniture, 
Sk.  from  and  out  of  the  possession  of  the  said  M.  S. ;  and  carried  away,  converted, 
and  disposed  of  the  same  to  their  own  use ;  whereby  the  said  rooms  ana  apartments 
were  rendered,  and  still  are,  of  no  use  or  value  to  the  plaintiff ;  and  the  said  rooms 
and  «nrtment»  were  rendered  unfit  for  the  residence  and  habitation  of  the  said  M.  S., 
and  the  said  M.  S.  was  compelled  and  obliged  to,  and  then  did,  quit  and  abandon  the 
said  rooms  and  apartments,  and  give  up  ^e  same,  and  surrender  the  tenuioy  therein. 
By  means  ci  which  several  premises  uie  i^aintiff  hath  entirely  lost  the  said  several 
sums  of  money  for  the  rent  of  the  said  rooms  and  apartments,  [128]  with  the  appur- 
tenances, which  would  have  accrued  and  have  been  paid  to  him  the  plaintiff,  if  the 
said  M.  S.  had  not  been  so  by  the  defendants  intruded  upon,  disturbed,  and  annoyed, 
and  forced  and  compelled  to  give  up  and  quit  the  tenancy  and  occupation  thereof ; 
and  during  all  the  time  from  the  day  and  year  first  aforesaid,  hitherto  hath  been  and 
still  is  unable  to  let  the  said  rooms  and  apartments  with  the  appurtenances,  and  is,  by 
means  of  the  committing  of  the  several  last-mentioned  grievance  by  the  defendants 
aa  foresaid,  otherwise  greater  injured  and  a^rieved  in  his  reversionary  estate  and 
interest  in  the  said  rooms  and  apartments,  andin  the  s^d  goods,  &c    Whereupon,  &c 
Fourth  plea,  as  to  the  aupp(»ed  grievances  in  the  dedaration  mentioned, — so  far 
as  tlie  same  relate  to,  and  were  oocaaioned  by,  the  said  breaking  and  entering  the 
■aid  rooms  and  apartments,  and  making  the  said  noise  and  disturbance  therem,  uid 
tearing  down  ana  prostrating  t^e  said  oeiling  and  roof,  and  tearing  down  the  sud 
chimneys,  and  breaking  and  demolishing  the  said  glass  windows, — the  defendants 
Scarfe,  Pollard,  Browne,  and  Mason  say  that  long  before  the  plaintiff  or  the  said 
M.  S.  had  any  thing  in  the  said  rooms  and  apartments,  or  any  of  them,  to  wit,  on 
the  29tii  day  of  September  1834,  one  Winckworth  and  Sandys  were  seised,  in  their 
demesne  aa  of  fee,  of  and  in  the  said  messuage,  and  of  and  in  the  said  rooms  and 
apartments,  staircase,  and  landing,  and  being  so  seised,  by  a  certain  indenture  of 
lease,  then  made  between  the  said  W.  and  Sandys  of  the  one  part,  and  one  Charles 
Hallett  erf  the  other  part,  the  said  W.  and  Sandys  demised  the  said  messuage,  and 
moras  and  apartments,  staircase  and  landing,  to  the  said  C.  H.  for  twenty-one 
years,  &e. :  {aveimrat  of  entry  by  G.  H.) ;  and  the  defendants,  Scarfe,  Pollard, 
Browne,  and  Mason  farther  say,  that  the  said  C.  H.,  after  the  making  of  the  said 
indenture,  and  whilst  [129]  he  was  |)oesessed  of  the  said  messuage,  and  rooms  and 
apartments,  staircase  and  hmoing,  to  wit,  on  the  2dth  of  June  1 840,  was  also  possessed  of 
divers  goods,  chattels,  furniture,  fixtures,  and  effects,  in  and  upon  the  said  messuage,  and 
in  the  said  rooms  and  apartments,  staircase  and  landing ;  and  uiat  afterwards,  and  whilst 
the  said  C.  H.  was  so  possessed  of  the  said  messuage,  &c.  and  of  the  said  goods,  &o. 
and  before  the  times  when,  &c.  to  wit,  on,  &c.  by  a  certain  indenture,  bearing  date  the  day 
and  year  last  aforesaid,  then  made  between  the  said  C.  H.  of  the  first  part,  the  defen- 
dant Scarfe  and  one  J.  S.  Nettlefold  of  the  second  part,  and  the  several  other  persons, 
creditors  of  the  said  C.  H.,  who  had  subscribed  their  names  thereto,  of  the  third  part ; 
and  which  indenture,  &c.  (profert  (a)),  after  reciting  that  the  said  C.  H.  was  indebted 

(a)  In  tike  Common  Pleas  the  usual  course  is  to  make  profert  at  tiie  end  (d  the 
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to  the  several  persous,  parties  to  the  said  indenture  of  the  second  and  third  parts,  in 
certain  sums  of  money,  and  was  not  prepared  to  satisfy  the  same,  and  that  several  of 
the  creditors  of  the  said  C.  H.  had  threatened  proceedings  against  him  to  recover 
their  claims,  of  whom  the  said  G.  H.  had  requested  a  letter  of  licence, — which  the 
said  creditors  had  consented  to  give  upon  the  said  C.  H.  executmg  t^e  bill  of  sale 
thereinafter  contaiaed, — in  pursuance  oi  the  said  agreement,  and  in  oonnderation  itf 
the  said  debts  and  of  the  letter  of  lioenoe  theronafter  oontained,  he  the  said  C.  H., 
at  the  nomination  and  request  of  the  several  parties  thereto  oi  the  third  part, 
testified,  &c.,  did  by  the  said  indenture  assign  and  transfer  unto  the  said  Scarfe 
and  J.  S.  N.,  as  trustees  for  themselves  and  the  rest  of  the  said  creditors  of  the 
said  C.  H.,  all  and  singular  the  said  furniture,  fixtures,  and  effects  in  and  about 
the  said  dwelling-house,  and  in  [130]  the  said  rooms  and  apartments,  staircase  and 
landing,  in  which,  &c.,  mentioned  and  comprised  in  a  certain  inventory  in  the  said 
indenture  mentioned,  and  of  which  he  was  so  possessed  as  aforesaid,  and  all  rights 
title,  and  interest  of  him  the  said  G.  H.  in  and  to  the  same  and  every  part  thereof, 
and  of  which  possession  had,  at  the  time  of  the  execution  of  the  said  indenture,  been 

fiven  and  transferred  to  the  defendant  Scarfe  and  the  said  J.  S.  N.,  as  the  said  G.  H. 
id  by  the  said  indenture  acknowted^ :  to  have,  receive,  take,  and  enjoy  the  same 
unto  the  ddendant  Scarfe  and  the  eaid  J.  S.  K.,  their  executors,  &c.,  thencefortdi,  as 
and  for  their  own  goods,  &&,  bnt  subject  to  ihe  covenants  thereinafter  ocHituned. 
And  the  said  C.  H.  did  thereby,  for  himself,  his  heirs,  &&,  amongst  o^er  things, 
covenant  with  the  defendant  Soufe  and  the  said  J.  S.  N.  that  he  the  said  G.  H.  would 
pay  to  the  defendant  Scarfe  and  the  said  J.  S.  N.,  as  such  trustees  as  aforesaid,  the 
sum  of  1201.  in  part  payment  of  the  said  several  debts  mentioned  in  the  schedule 
thereunder  written,  on  the  26th  day  of  July  then  next,  and  the  further  sum  of 
93L  6s.  yd.  on  every  succeeding  third  mouth,  until  the  whole  of  the  several  amounts 
due  and  owing  to  the  parties  thereto  of  the  second  and  third  parts  should  be  fully 
paid,  with  interest  thereon  at  the  rate  of  51.  per  cent,  per  annum  ;  provided  always, 
and  it  was  thereby  further  agreed  between  the  several  parties  thereto,  and  particu- 
larly by  the  said  G.  H.,  that  the  defendant  Scarfe  and  the  said  J.  S.  N.,  their 
executors,  &o.  should,  at  any  time  dtu^ng  the  continuance  of  the  said  indenture,  be  at 
liberty  to  enter  upon  the  siud  messuage,  and  see  the  state  and  condition  of  the  said 
several  articles  of  furniture,  fixtures,  and  effects ;  and  that  in  case  the  same  or  any 
part  thereof  should  be  removed  from  the  said  messuage,  or  in  case  the  rent  of  the 
said  messuage,  or  any  part  thereof  should  be  in  arrear  for  more  than  six  months,  or  the 
[131]  rates,  taxes,  or  other  outgoings,  of  the  said  messuage,  or  any  part  thereof,  should 
be  in  arrear  for  the  space  of  seven  months  after  the  same  respectively  should  have 
become  due,  or  in  case  he  the  said  G.  H.  should  not  pay  the  said  instalments,  and  each 
and  every  of  them,  in  manner  thereinbefore  appointed,  or  in  case  the  said  G.  H.  should 
suffer  an  execution  to  issue  against  him  for  any  debt  contracted  subsequeutiy  to  the 
ex^ution  of  that  indenture,  and  should  not,  in  due  time,  pay  out  the  same,  or  should 
petition  to  go  through  the  insolvent  debtors'  court,  or  should  become  bankrupt,  or 
should  die,  then  in  each  or  any  of  the  said  cases  the  defendant  Scarfe  and  the  said 
J.  S.  N.,  their  executore  and  admimstrators,  should  be  at  liberty  to  sdl  and  dispoee 
of  the  said  furniture,  &c. ;  and,  for  that  purpose,  to  enter  lAxe  said  messuage,  and  rooms 
and  apartments,  staircase  and  landing,  in  which,  and  remove  the  same ;  and  out 
of  the  produce  thereof,  after  paying  ^e  expenses  of  and  incident  to  such  sale,  to  pay 
all  rent,  rates,  taxes,  and  outgoings,  if  any,  which  might  have  accrued  due ;  aud,  in 
the  next  place,  to  pay  the  several  creditors,  parties  thereto  of  the  second  and  third 
parts,  ratably,  and  in  proportion  to  their  several  debts,  and  to  pay  the  surplus,  if  any, 
to  the  said  C.  H.,  or  his  assigns.  And  further,  that  afterwards,  and  before  the  said 
times  when,  &c.,  to  wit,  on  the  Ist  day  of  February  1841,  all  the  estate  and  interest^ 
property,  term  of  years  then  unexpired,  of  and  in  the  aud  messuage,  and  rooms  aud 
apiutments,  staircase  and  landing,  by  assignment  thereof  then  ouue  to  and  was  vested 
in  the  plaintiff ;  aud  thereby  the  plaintiff  became  and  was  entitled  to  the  said  estate 
in  the  said  declaration  mentioned.  And  further,  that  after  making  of  the  last-men- 
tioned indenture,  fmd  before  the  committing  of  the  said  grievances,  &c.,  the  sud  sum 
of  1201  by  the  said  indenture  so  payable  as  aforesaid  be(»me  due  and  pay-[13if|«ble 

declaration  of  all  the  deeds  which  have  been  set  out,  and  of  which  the  defendant  is 
entitled  to  oyer. 
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from  the  eaid  C.  H.  to  the  defendant  Soarfe  and  the  said  J.  S.  N.,  but  the  said  C.  H. 
did  not  Dor  would  pay  the  same^  and  the  said  C.  H.  then  made  default  in  payment 
thereof.  And  further,  l^t  at  the  said  times  when,  &a  the  said  sum  ox  1201. 
remained  due  and  unpaid.  And  because  the  said  ^oods,  &c.,  so  bargained,  sold,  &o. 
as  aforesaid,  before  and  at  the  times  of  the  committing  of  the  said  grievances,  were 
in  and  upon  the  said  messuages,  rooms,  &c.,  and  because  the  defendant  Scarfe  and  the 
said  J.  S.  N.  were  desirous  to  sell  and  dispose  of  the  said  goods,  &&,  and  seize  and 
take  the  same  for  that  purpose  ;  and  because  the  said  M.  S.,  at  the  said  times  when, 
&C.,  refused,  upon  being  requested  by  the  defendant  Scarfe  so  to  do,  to  suffer  or  per- 
mit^ and  would  not  suffer  or  permit  him  to  enter  into  or  upon  the  said  rooms  uid 
^wtmenta,  or  the  said  staircase  or  landing,  for  the  purpose  of  seizing  and  taking  from 
and  out  of  the  same  the  said  goods,  &c.,  so  that  the  defendant  Scarfe  and  the  said 
J.  S.  N.  mu;fat  sell  and  dispose  of  the  same, — the  defendant  Scm^e,  in  his  own  rights 
and  die  defendants  PoUard,  Brown,  and  Mason,  as  his  serrantB,  and  by  his  oommaiid, 
at  die  said  times  when,  &o.  for  the  purpose  of  seizing  and  taking  from  and  out  of  the 
said  rooms  and  iqiartments,  and  &om  and  out  of  the  said  staircase  and  landing,  the 
saul  goods,  &C.,  in  order  that  he  and  the  said  J.  S.  N.  might  sell  and  dispose  of  the 
same,  did  break  and  enter  into  and  upon  the  said  rooms  and  apartments,  and  into  and 
upon  the  said  staircase  and  landing,  and  make  a  little  noise  and  disturbance  therein, 
and  to  a  little  and  necessary  degree,  tear  down  and  prostrate  the  ceiling  over  the  said 
staircase  and  landing,  and  the  roof  over  the  same,  ajid  tear  down  the  said  chimneys, 
and  break  and  demolish  the  said  windows,  and  at  tibe  said  times  when,  &c.  did  seize  and 
take  from  and  out  of  the  said  rooms  and  apartments  the  said  goods,  &c.,  doing  and 
using  no  [133]  more  damage  or  violence  than  was  necessary  in  that  behalf,  for  the 
purpose  of  seizing  and  taking  away  the  said  goods,  &&,  for  the  purposes  aforesaid, 
which  are  the  same  alleged  gnevances  in  the  introductory  part  of  this  plea  mentioned, 
&C.  Verifioation. 

Special  demurrer;  assigning  for  causes,  that  although  the  defendants  Scarfe, 
Pdhud,  Brown,  and  Mason,  profess  to  justify  and  answer  the  grievances  in  the 
declaration  mentioned,  so  far  as  the  same  relate  to  and  were  occasioned  by  the 
breaking  and  entering  the  said  rooms  and  apartments,  and  making  the  said  noise  and 
disturbance  therein,  and  tearing  down  and  prostrating  the  ceiling  and  roof,  and  tearing 
down  the  chimneys,  and  breaking  and  demolishing  the  glass  windows ;  yet  the  plea 
does  not  shew  or  state  any  matter  that  can  in  law  justify  the  same,  or  authorize  such 
violence  aod  injury  to  the  said  ceiltnjB^  roof,  chimneys,  and  ^lass  windows,  or  any  of 
them,  or  any  part  thereof.  And  also  for  that  the  defendants  in  their  said  plea  do  not 
shew  or  state  wh^r^ore  it  was  necessary,  for  the  removal  of  the  said  goods  and 
chattel^  that  they  should  tear  down  and  prostrate  the  ceiling  over  the  lanamg  of  the 
aid  staircase^  and  the  roof  over  the  same,  or  the  said  ehimneys,  or  any  of  than.  And 
also  for  that  tiie  plea  attempts  to  put  in  issue  matter  of  law,  improper  for  the  decision 
of  a  jury,  by  attempting  to  justify  the  tearing  down  and  prostrating  of  the  said 
oeiling,  roof,  chimneys,  and  glass  windows,  under  a  supposed  authority,  to  wit,  the 
said  bill  of  sale ;  which  is  in  law  no  justification  of  the  last  mentioned  grievances. 
And  also  for  that  the  said  last  plea  is  double,  &c. 

Bompas  Serjt  for  the  plaintiff.  The  plea  sets  up  an  authority  under  the  bill  of 
sale  from  Hallett  to  enter  upon  the  premises  and  seize  the  goods  there.  But  that  is 
dearly  no  justification  for  breaking  the  ceiling  and  roof,  and  breaking  down  the 
diimneys.  The  plea  con-[134]-fesses  the  whole  wrong  alleged,  but  avoids  only  part 
The  defendants  say  they  had  a  right  to  take  the  goods,  and  therefore  they  demolished 
the  house.  [Tindal  G.  J.  Is  not  that  rather  matter  of  new  assignment?^  In  a  note 
to  Onene  v.  Jones  (l  Wms.  Saund.  29S  c. ;  296,  n.  (1)),  where  the  declaration  charged 
an  assaultang,  beatuig,  and  wounding  of  the  pluntiff,  and  the  p\e&  was  not  guilty  as 
to  the  voun^ng,  and  as  to  the  residue  a  justification  by  arrest  under  process,  and  son 
assault  demesne,  the  commentator  observes,  that  the  plea  included  "a  justification 
both  of  the  wounding  and  beating  charged  in  the  declaration,  because  the  plaintiff, 
after  he  was  arrested,  assaulted  the  defendant,  and  resisted  him  in  the  execution  of 
his  office ;  in  which  case  it  was  lawful  for  him  to  wound  tuid  beat  the  plaintiff  in  his 
own  defence,  in  (xder  to  enforce  the  process  of  the  \&w"  {b).    And  he  adds,  "but 

(b)  Citing  M.  21  H.  7,  fo.  39,  pi.  51 ;  S.  C.  Bra  Tresp.  218 ;  Fits.  Tresp.  247 ;  Cro. 
Elix.  268  ;  2  Inst  316;  1  Hawk.  JP.  C.  130;  1  Bac.  Abr.  166. 
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unless  resistance,  or  an  attempt  to  rescue  himself  be  shewn,  the  defeudaut  cannot 
justify  the  beating,  and  still  less  the  wounding,  of  the  plaintiff  in  arresting  him  under 
process ;  but  he  must  plead  not  guilty  to  the  wounding  and  beating,  and  a  justification 
as  to  the  assault,  otherwise  the  plea  will  be  ill  upon  demurrer  "  Here,  the  defen- 
dants have  attempted  to  justify  that  which  they  shew  they  had  in  law  no  ju8tificati(Hi 
for  doing.  The  real  question  in  this  case  is  whether,  because  the  party  in  posseasion 
re-[136T-fused  the  defendants  permissicu  to  enter,  they  were  justified  in  pulling  off 
the  rtXH ;  the  plea  does  not  go  on  to  say  tiiey  could  not  enter  in  any  other  way. 
[Tindal  C.  J.  It  is  something  like  the  case  {Pkkering  v.  Budd,  1  Stark.  N.  P.  C.  56), 
where,  in  trespass  for  throwing  the  plaintiff  off  a  ladder,  the  defendant  justified  in 
defence  of  his  possession,  the  plaintiff  being  on  the  ladder,  nailing  a  board  to  the 
defendant's  house,  and  alleged  that  he  gently  shook  the  ladder,  and  gently  overturned 
it,  and  gently  threw  the  plaintiff  from  it  on  the  ground,  doing  him  as  little  damage 
as  possible  ;  and  the  plea  was  held  bad  on  demurrer  (&).] 

Channell  Serjt.  was  then  called  upon  to  support  the  plea.  The  facts  as  to  breaking 
the  roof  and  pulling  down  the  chimneys,  are  matters  of  aggravation  and  not  of  sub- 
stance (c)> ;  the  defendants  say  they  had  a  right  to  break  and  enter,  and  tiiey  could 
not  do  so  without  a  little  breaking  the  ceiling  aod  so  forth ;  and  is  a  suflScient 
justification  for  all  that  is  i^eged. 

Tindal  C.  J.  It  appears  to  me  that  the  subject-matter  of  complaint,  namely,  the 
breaking  down  of  the  ceiling,  roof,  and  chimneys,  is  so  perfectiy  different  in  substance 
from  the  right  claimed  of  entry  into  the  rooms,  that  it  behoves  the  defendants  to 
shew,  much  more  distinctly  than  they  have  done,  the  impossibility  of  entry,  except 
by  the  mode  to  which  they  resorted.  The  plea  undoubtedly  confesses  more  than  it 
avoids.  The  case  seems  to  me  to  fall  within  the  principle  of  the  one  which  I 
have  cited. 

The  other  judges  concurred. 

Judgment  for  the  plaintiff. 


Where  an  application  to  a  judge  to  set  aside  an  execution  is  ordered  to  be  referred 
to  the  master,  the  cost  of  the  reference  to  be  in  his  discretion,  and  the  judge's  order 
has  been  made  a  rule  of  court,  it  is  not  necessary  to  apply  to  the  court  for  leave  to 
issue  execution  on  the  master's  allocatur  as  to  such  costs. 

Shee  Serjt  moved  for  liberty  to  issue  execution  against  the  goods  of  the  defendiuit, 
for  the  sum  of  11.  10s.  with  costs  (a)  under  the  following  circumstances  : 

The  defendant  gave  a  cognovit  to  the  plaintiffs  for  a  debt.  Judgment  having 
been  entered  up  and  an  execution  issued,  the  defendant's  goods  were  seized,  where- 
upon the  btdance  due  to  the  plaintifk  was  paid.  The  defendant^  however,  applied  to 
a  judge  at  chambers  to  set  aside  the  execution,  on  tbe  ground  tiiat  more  money  than 

(c)i  Citing  2  Stra.  1049  ;  S.  C.  Ca.  temp.  Hardw.  298  ;  1  Ld.  Raym.  231 ;  2  Tentris, 
193.  The  learned  seneant  adds,  however,  "But  perhaps  it  is  not  very  material 
whether  the  arrest  shall  be  considered  aa  a  justification  of  the  battery  or  not.  For  if 
a  bailiff,  &&,  do  more  than  barely  arrest  a  person, — ^if  he  beat  him  or  otherwise  ill- 
treat  him  after  ^e  arrest^  without  any  resistance,  or  attempt  made  to  rescue  himself, 
— he  is  subject  to  an  action ;  and  if  he  justify  by  an  arrest  under  process,  the  plaintiff 
may  new-assign,  which  will  bring  it  to  much  tiie  same  thing;  21  H.  7,  21,  p.  5 ;  S.  C. 
cited  Lutw.  930,  Patrick  v.  Johnson."  1  Wma  Saund.  296  (1).  But  see  note  (a)  in 
the  fifth  edition  of  Saunders, 

{b)  Note  in  Collins  v.  Eenison,  Say.  138.  See  also  Gregory  et  Ux.  v.  HiU,  8  T.  B. 
299 ;  Johnsm  v.  Northmod,  7  Taunt.  689 ;  Oakes  v.  Wood,  2  M.  &  W.  791 ;  Oakes  et 
Ux.  V.  Wood,  3  M.  &  "W.  150. 

'  Vide  Taylw  v.  Cofo,  3  T.  R.  292  ;  1  Wms.  Saund.  28  a  ;  ante,  vol.  ii.  441. 

J Every  writ  of  execution  formerly  issued,  and  is  still  supposed  to  issue,  upon  an 
of  execution  by  the  court,  [137]  granted  at  the  prayer  of  the  party.  By  making 
such  a  prayer,  in  a  case  in  which  the  courts  now  allow  the  sucoenful  party  to  issue 
execution  for  himself,  he  would  submit  to  delay  ^ppareutiy  for  the  purpose  of  fixing 
the  adverse  party  with  costs. 


[136]  Watson  and  Anothkb  t>.  Halcombe.   May  4,  1842. 
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was  really  due  to  the  plaiatiffs  had  been  paid  to  them.  Coltman  J.  made  an  order 
referring  it  to  the  master  "  to  see  whether  the  debt,  &c,  had  been  overpaid ;  the  costs 
of  and  occasioned  by  the  applieation  to  be  in  the  discretion  of  the  master ; "  which 
order  was  made  a  rule  of  court.  The  master  found  that  the  debt  had  been  paid,  but 
not  overpaid,  and  allowed  the  plaintiff  for  the  coste  of  the  application,  the  sum  of 
IL  lOa.    Three  applications  had  been  made  for  that  sum. 

Tin  DAL  C.  J.  There  was  no  necessity  for  applying  to  the  court  in  this  case ;  it 
is  clear  the  pluntiff  cannot  hare  the  oosta  ot  this  apphcation.  The  court  wUl  wiaMB 
DO  rule. 

Coltman  and  Ebskimb  JJ.  concurred. 

Cbbs8W£LL  J.  was  absent 

The  learned  Serjeant  took  nothing. 


[137]  Chabus  Paucer  v.  Spabshott.   May  4,  1842. 

[S.  G.  4Soott,  N.  R.  743;  11  L.  J.  C.  P.  204.] 

By  an  agreement  between  A.  of  the  one  part,  and  B.  and  G.  of  the  other  part — recitang 
tliat  B.  and  C.  had  assigned  certain  {uvputy  to  A.  for  150L  apiece,  uid  that  it  had 
been  agreed  that  A.  should  retain  SOL  out  of  each  of  the  purchase  moneys— the 
defendant^  in  consideration  of  the  two  several  sums  of  501,  and  501.  so  retained, 
promised  K  and  C.  to  indenmify  "  them  uid  their  and  each  of  their  estates  "  from 
the  coste  of  a  certain  action.  Held  that  C.  might  sue  A.  alone  upon  this  promise 
without  joining  B. 

Assumpsit  After  reciting  that  John  Ewer  Poole  claimed  to  be  a  creditor  of,  and 
entitled  to  receive  from,  the  defendant  and  the  plaintiff,  and  from  divers  other  persons, 
the  sum  of  1571.  IBs.  for  work  done  in  relation  to  certain  premises  at  Norwood,  wherein 
the  plaintiff,  the  defendant,  and  the  said  other  persons  were  severally  and  respectively 
interested,  which  money,  if  due  at  all,  was  due  from  the  plaintiff,  the  defendant,  and 
the  said  other  persona  jointly  ;  and  further,  that  Poole  bad  brought  an  action  of  debt 
wainst  the  now  plaintiff  for  the  recovery  of  the  said  sum ;  and  further,  that  it  was 
wen  agreed  by  the  plaintiff,  the  defenduit,  and  the  said  other  persons,  that  they  the 
daiD^^  the  defendant,  and  the  said  other  persons  should  bear  and  pay  in  shares,  uiy 
debt,  and  damages,  costs,  and  expenses  that  might  ultimately  be  recovered  by  Poole 
a^inst  the  plaintiff ;  and  further,  that  the  plaintiff  had  duly  conveyed  and  assigned 
to  tilie  defendant  the  part,  share,  and  interest  of  him  the  plaintiff,  of  and  in  the  said 
Itemises  at  N.,  at  and  for  the  consideration  of  1501. ;  and  further,  that  at  the  time  of 
the  completion  thereof  by  the  defendant  and  plaintiff,  it  was  arranged  that  the  defen- 
dant should  retain  501  of  the  said  purchase  and  consideration  money  of  1501.,  and 
release  the  plaintiff  from  any  liability  in  respect  of  the  said  debt,  &c.,  and  expenses  of 
[138]  the  said  action ;  the  declaration  stated,  that  thereupon  afterwards,  in  cousidera- 
tioD  thereof,  and  that  the  plaiutiff,  at  the  special  instance,  &c.,  had  permitted  and 
suffered  the  defendant  to  retain  and  keep,  and  thi^  the  defendant  had  retained  and 
kept,  50L  tA  the  said  purchase  or  consideration  money  of  1501.,  the  defendant  under- 
took, &C.  to  save  hanifless,  uid  indemnify,  him,  the  plaintiff  of,  from,  and  against  all 
debt^  &C.  to  be  recovered  and  received  by  Poole  in  respect  of  the  said  action,  or  of  any 
suit  or  proceeding  to  be  instituted  or  taken  by  Poole  in  respect  of  the  same ;  and 
further,  that  in  case  a  sixth  part  of  the  whole  amount  of  the  damages,  &c.,  to  be  in 
any  way  incurred  in  and  about  the  said  action,  suit,  or  proceeding  as  aforesaid,  or  in 
relation  thereto,  should  not  amount  to  the  sum  of  501.,  then  the  defendant,  his  heirs, 
&C.,  should  pay  or  hand  over  to  the  plaintiff  the  difference  in  amount  between  the  said 
sum  of  501.  and  the  amount  of  such  respective  sixth  part  of  the  said  damages,  &c., 
when  the  same  should  be  ascertained.  Averment — that  the  defendant  did  retain  the 
sum  of  501. ;  that  Poole  by  the  judgment  of  the  court  of  Exchequer  recovered  against 
the  plaintiff*  1751.  158.  (prout  patet);  that  Poole  sued  out  a  writ  of  testatum  fi.  fa. 
indorsed  to  levy  the  said  sum,  &c ;  and  that  the  plaintiff  was  compiled  to  pay  the 
sum  so  recovered,  with  costs,  &c.,  amounting  to  1901.  5s. ;  of  all  which  the  defendant 
had  notice,  &c 

Plea :  non  assumpsit. 
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At  the  tri^  before  Maule  J.,  at  the  dttangs  for  WestmiuBter  during  this  term, 
following  document  was  given  in  evidence. 

"  Memorandum  of  agreement  made,  &c.,  between  William  Sparshott  (the  defendant) 
of  the  one  part  and  Frederick  William  Palmer,  uid  Charles  Palmer  (theplaintifTs),  of 
the  other  part :  Whereas  an  action  at  law  was  lately  commenced  m  B!er  Majesty's 
court  [139j  of  Exchequer  of  Pleas  by  one  Thomas  (sic)  Poole  against  the  said  G.  P., 
and  upon  the  trial  of  tke  said  case  a  verdict  was  given  for  the  plaintiff  for  the  sum  of 
821.  10s. :  And  whereas  various  proceedings  have  been  taken  by  and  on  behalf  of  the 
said  C.  P.  to  obtain  a  new  trial  of  the  said  action,  and  which  proceedings  are  still 
pending :  And  whereas  it  hath  been  arranged  that  any  damages,  costs,  and  expenses 
that  may  ultimately  be  recovered  by  the  said  T.  P.  shall  be  borne  and  paid  in  equfJ 
shares  by  the  said  W.  S.,  F.  P.  and  C.  P.,  and  three  other  ptuiiies,  who  are  equally 
interested  with  them  in  certain  estates  and  premises  situate  at,  &c. :  And  whereas  by 
a  certain  indenture  bearing  even  date  with  these  presents,  and  made  between  the  said 
F.  P.  of  the  first  part,  the  said  C.  P.  of  the  second  part,  and  the  said  W.  S.  of  the 
third  part,  in  consideration  of  the  sum  of  1501.  apiece  tile  said  F.  P.  and  G.  P.  duly 
conveyed  and  assured  their  two  several  undivided  sixth  parts,  shares,  and  interests  of 
and  in  the  said  estates  and  premises  to  the  said  W.  S.,  ois  heirs,  &c. :  And  whereas 
at  the  time  of  the  completion  of  the  said  purchase  it  was  arranged  that  the  said  W.  S. 
should  retain  501.  out  of  each  of  the  said  purchase  or  consideration  moneys  of  150L, 
and  release  the  said  F.  P.  and  C.  P.  from  any  liability  in  respect  of  the  said  damt^^ 
costs,  and  expenses  of  the  said  action :  Now  these  presents  witness,  that  for  and  in 
consideration  of  the  said  two  several  sums  of  501.  and  501.  so  retained  by  him  as  afore- 
said, the  said  W.  S.  doth  hereby,  for  himself,  his  heirs  (b)\  executors,  &&,  covenant  (by 
and  agree  with  and  to  the  said  F.  P.  and  G.  P.,  their  executors,  &c.,  to  save  harmless 
and  indemnify  them  the  said  F.  P.  and  G.  P.,  and  each  of  tiiem,  their  heirs,  executors, 
and  administrators,  and  their  and  each  and  every  of  their  0.401  estates  and  effects  <rf 
and  from  and  against  all  damages,  costs,  and  expenses  to  oe  in  any  way  incurred  in 
and  about  the  said  action,  suit,  or  proceedings  as  ^oresud  or  in  relation  thereto,  shall 
not  unount  to  the  sum  of  501. ;  that  he  the  said  W.  S.,  his  heirs,  executors,  and 
administrators,  shall  and  will  pay  or  hand  over  to  the  said  F.  P.  and  C.  P.,  their 
executors,  &c.,  the  difference  in  amount  between  the  said  sums  of  501.  and  the  amount 
of  such  respective  sixth  parts  of  the  said  damages,  &c.,  when  the  same  shall  be 
ascertained.    As  witness,  &c." 

It  was  suggested,  on  the  part  of  the  defendant,  that  there  was  a  variance  between 
the  declaration  and  the  document  put  in  evidence,  inasmuch  as  the  former  stated  the 
contract  of  indemnity  to  have  been  made  with  the  plaintiff  alone,  and  the  latter 
shewed  it  was  made  with  the  plaintiff  jointly  with  Frederick  William  Palmer.  The 
learned  judge  was  of  that  opinion ;  but  he  offered  to  unend  the  declaration ;  and  the 
plaintiff  recovered  a  verdiet  for  1861 

Manning  Serjt  now  moved  in  arrest  of  jud^ent,  or  for  a  new  trial,  supposing  the 
amendment  not  to  have  been  actually  made,  in  which  case  the  objection  as  to  the 
Tariance  would  be  still  open.  [Tindal  G.  J.  Leave  having  been  given  to  amend  by 
the  learned  judge,  it  must  be  t^en  as  though  the  amendment  had  actually  been  made.] 
Then  by  the  amendment  the  declaration  is  rendered  bad  ;  for  it  will  shew  the  objection 
on  the  face  of  it.  [Frskine  J.  The  amendment  only  goes  to  the  consideration,  and 
not  to  the  promise ;  a  consideration  from  two  will  uphold  a  promise  to  one.]  The 
decWution,  as  amended,  shews  a  joint  cause  of  action ;  and  it  is  not  the  less  joint 
because  it  is  for  the  beneiit  of  the  two  Palmers  separately. 

TiNDAL  G.  J.  It  appears  to  me  that  this  case  falls  vrithin  the  principle,  that  where 
a  man  covenants  witii  [141]  two  or  more  jointly,  yet  if  the  interest  and  cause  of  action 
of  the  covenantees  be  several  and  not  joint,  the  covenant  shaU  be  taken  to  be  several, 
and  each  of  the  covenantees  may  bring  an  action  for  his  particular  damages,  notwith- 
standing the  words  of  the  covenant  are  joint ;  as  established  in  WwdkaiKs  case  (5  Co. 
Rep.  7  a.),  and  others  (&)'.    Here,  the  agreement  was  certainly  joint  in  its  terms,  but 

{by  The  instrument  not  being  under  seal,  the  mention  of  "  heirs  "  and  the  insertion 
of  the  word  "  covenant "  were  of  course  nugatory. 

{by  See  WotUm  v.  Cooke,  Dyer,  337  b. ;  WtUdnsm  v.  Lbyd,  2  Mod.  82 ;  Tippet  v. 
Hawkey,  3  Mod.  263 ;  WUh^s  v.  Btrcliam,  3  B.  &  G.  254,  5  D.  &  R.  106;  Place  v. 
Delegal,  4  New  Ga.  426,  6  Scott,  249. 
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tfae  interest  of  the  parties  was  distinct  and  separate.  Each  party  had,  in  effect., 
advanced  the  sum  of  501. ;  each  had  sustained  a  separate  damage ;  and  each,  therefore, 
might  sue  without  joining  his  co-promisee. 

CJoLTMAN  J.  The  language  of  the  agreement  is,  that  the  defendant  shall  "  save 
harmless  and  indemnify  the  said  FredericK  William  Palmer  and  Charles  Palmer,  their 
heirs,  executors,  and  administrators,  and  their  and  each  of  their  estates,"  which  are 
clearly  severable  words. 

Ebbkine  and  Cresswill  JJ.  concurred. 

Bule  refused. 


[142]   May  v.  Selby.   May  4,  1842. 

In  an  action  against  a  surveyor  for  negligence  in  making  a  valuation,  expenses  Incurred 
in  making  a  second  valuation,  for  the  purpose  of  ascertaining  the  correctness  of  the 
fizBt,  are  not  to  be  allowed  in  costs. 

Channell  Serjt  applied  for  a  rule  to  review  the  master's  taxation  in  this  cause.  It 
appeared  that  the  action  was  brought  against  a  surveyor  for  alleged  negligence  in 
making  a  valuation  of  certain  hop-poles  and  farming  effects ;  that  the  defendant  had 
subpoenaed  thirteen  other  surveyors  as  witnesses,  wno  had  valued  the  hop-polea ;  that 
at  we  trial  at  the  Spring  Kent  assizes  the  plaintiff  was  nonsuited  ;  that  the  defendant's 
attorney  had  made  out  his  bill  of  costs  at  3251.  2s.,  including  charges  for  the  sums 
paid  to  the  thirteen  surveyors  for  valuing  the  hop-poles,  "amounting  to  fifty-five  guineas, 
and  for  their  attendance  at  the  trifd;  but  that  the  master  had  taxed  off  1761.  2s., 
including  (inter  alia)  the  whole  of  the  sums  paid  for  valuation,  and  the  sums  charged 
for  the  aU«ndance  of  five  of  the  surveyors  at  the  trial,  aad  for  a  brief  for  a  thud 
counsel 

The  learned  serjesuit  submitted,  that  ^thou^h  the  general  rule  was,  not  to  allow 
the  expenses  of  qualifjring  a  witness  to  give  evidence,  yet  that  where  the  matter  in 
issue  wholly  depended  upon  opinion  and  not  upon  facts,  it  formed  an  exception. 

TiNDAL  C.  J.  I  do  not  see  how  such  expenses  as  these  can  be  called  expenses  in 
and  about  the  suit.  In  cases  where  experiments  have  been  necessary,  the  expenses 
attendant  upon  such  eiqwriments  have  been  disallowed,  as  in  Severn  v.  Olive  (a).  To 
allow  such  prelimimuy  expenses  as  the  present  would  be  to  open  much  too  lu^ 
a  field. 

114S\  Upon  the  other  points  we  cannot  lay  down  any  express  rule ;  there  must  be 
some  discretion  left  with  tne  master ;  and  I  do  not  think  this  is  a  case  in  which  the 
court  ought  to  interfere. 

CoLTHAN  J.  oooourred. 

Ebskine  J.    I  have  always  understood  the  rule  to  be,  that  in  cases  turning  upon 
measure  and  value,  the  expenses  of  surveyors  are  not  allowed. 
Crssswell  J.  concurred. 
Rule  refused. 


Claridoe  v.  Mackenzie.   April  20, 1842. 

[S.  C.  4  Scott,  N.  R  796;  11  L.  J.  C.  P.  72.] 

A,  pays  rent  to  B.,  a  termor  by  whom  A.  was  not  originally  let  into  possession,  A.'s 
possession  having  been  derived  from  C,  under  a  demise  from  E.,  a  prior  owner  of 
the  term.  After  the  expiration  of  the  term,  A.,  not  knowing  that  the  term  had 
expired,  enters  into  a  parol  agreement  with  B.  for  a  tenancy,  and,  imder  such  agree- 
ment, pays  rent  to  B.  A.  is  not  estopped  from  shewing  that  B.*s  title  had  expired. 
— Such  agreement  is  not  equivalent  to  a  fresh  letting  into  possession. 

Trespass,  for  breaking  and  entering  the  plaintiffs  house,  situate  Na  61  South  High 
Street,  Marylebone,  with  an  asportatum  <n  goods.  There  was  a  second  count  for 
nmikr  trespasses  on  Miother  day. 

Plea :  not  gaflty — ^by  statute. 

(a)  3  Brod.  &  B.  72 ;  6  R  Moore,  236.  See  also  Baglej^  v.  Seawnont,  11  B. 
Hoore,  497. 
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At  the  trial,  before  Tindal  C.  J.,  at  the  sittings  for  Middlesex  after  last  Michaelmas 
term,  it  appeared  that  the  action  was  brought  for  two  different  distreasea  tfUcen  by  the 
defendant,  who  claimed  to  be  landlady  to  the  plaintiff.  The  first  distress  was  taken 
on  the  2d  of  July  1840,  for  a  year's  ront  up  to  the  preceding  Midsummer ;  and  the 
second  in  the  October  following,  for  a  quarter's  rent  up  to  Michaelmas.  The  rent  and 
ex-Q44]-pen8es  were  paid  by  tibe  phiintiff  on  both  of  time  ocoasions  under  protest  (a)>. 

In  anticipation  (tf  the  defendimt's  case,  it  was  proved  on  the  part  of  tKe  plaintiff 
that  in  ITIO  the  Duke  of  Newcastle  purchased  the  freehold  of  a  plot  of  ground  in 
Marylebone,  including  the  locus  in  quo ;  the  property  on  his  death  passed  to  his 
daughter  and  heir,  afterwards  the  Ck)unte^  of  Oxford,  and  was  eubsequentdy  vested  in 
trustees  for  her,  with  powers  to  them  to  grant  building  leases. 

In  July  1740  the  trustees  granted  a  building  lease  to  John  Payne  of  a  piece  of  land 
comprising  the  locus  in  quo,  at  a  groimd  rent  of  61.,  for  a  term  of  ninety-nine  yenra, 
commencing  at  Lady-day  1740,  old  style  (6th  of  Apil  new  style),  which  lease  there- 
fore expired  on  the  6th  of  April  1839. 

The  reversion  of  the  estate  had  vested  in  the  present  Duke  of  PortUmd  by  tiie 
marriage  of  one  of  his  ancestors  into  the  Oxford  family. 

Payne,  having  mortgaged  the  premises  to  John  I&tch,  bequeathed  his  interest  in 
them  to  Jane  Saunders,  who,  together  with  Mrs.  Ann  Hatch,  the  legal  representative 
of  the  mortga|;ee,  by  a  lease  dated  the  23d  of  June  1762,  underlet  a  portion,  compris- 
ing the  locus  in  quo,  to  Thomas  Pitts,  at  a  ground  rent  of  41.,  for  a  term  of  serenty- 


reassignment  from  Ann  Hatch,  of  the  original  term. 

Payne's  interest  in  the  original  lease,  by  various  mesne  assignments,  passed  from 
Jane  Saunders  to  different  parties ;  and  there  was  some  evidence  to  shew  that  it  £146] 
was  vested  in  one  Gledhall  at  the  time  of  the  expiration  of  such  original  lease  in 
April  1839. 

Pitta's  interest  had  vested  (though  it  did  not  appear  in  what  manner)  in  Daniel 
Mackenzie,  the  father  of  the  defendant;  and  in  1810  D.  Mackenzie  let  the  premises 
to  one  Tilbury  for  a  term  of  twenty-eight  years  from  Midsummer  in  that  yetfr ;  which 
lease,  consequently,  expired  at  the  same  time  ^th  the  lease  to  Pitts,  viz.  on  the  24f& 
of  June  1838  (a)^. 

Tilbury  built  two  houses  on  the  premises  so  leased  to  him,  and  let  one  of  them  (the 
locus  in  quo)  to  the  plaintiff,  who  paid  rent  (421.  per  annum)  regularly  to  Mackenzie 
during  his  life  (the  rent  being  generally  paid  to  the  defendant  as  his  agent),  and  t^ter 
his  death  to  the  defendant,  who  clamed  as  his  representative. 

After  the  expiration  of  the  sublease  to  Pitts  (24th  of  June  1838),  the  plaintiff, 
supposing  that  the  title  to  the  premises  was  in  the  defendant,  agreed  verbally  (according 
to  the  testimony  of  a  witness  of  the  name  of  Hichards)  to  continue  her  tenant  at  the 
rent  of  351.  per  annum;  but  no  exfdanation  as  to  the  state  of  her  title  was  then 
given ;  and  he  paid  the  rent  regulu'ly  up  to  Lady-day  1839.  At  Midsummer  in  that 
yeiu-  the  defendant  demanded  a  quarterns  rent ;  but  tlie  plaintiff^  having  been  made 
aware  of  the  Duke  of  Portland's  titie,  refused  to  pay.  The  defendant  thereupon  dis- 
toiined ;  the  plaintiff  replevied,  but  was  nonsuited  m  the  action,  which  he  brought  in 
consequence,  by  reason  of  a  formal  defect  of  evidence,  and  the  quaiter's  rent  was  paid 
to  the  defendant  There  was  some  evidence  that  this  payment  had  been  made  imder 
protest.  No  rent  was  paid  to  the  defendant  from  that  time  up  to  Midsummer  1 840 ; 
and  it  was  for  that  year's  rent  that  the  [146]  first  distress  was  made,  in  respect  of 
which  the  present  action  was  brought. 

All  the  evidence  as  to  the  title  of  the  Duke  of  Portland  was  objected  to  on  the 
port  of  the  defendant,  upon  the  ground  that  it  was  incompetent  to  the  pl^tiff,  as 
tenant  to  the  defendant,  to  dispute  her  title.  The  evidence  was,  however,  admitted. 
The  Lord  Chief  JuatiGe  left  it  to  tiie  jury  to  say  whedier,  at  the  time  of  the  two 
distresses,  the  plaintiff  was  in  possession,  as  tenant  to  the  defendant^  under  an  agree- 

(a)*  Serable,  that  no  protest  was  neoessaiy,  or  could  be  of  any  effect, 
(ajs  .^Kording  to  several  modem  cases,  the  demise  from  D.  Mackenzie  to  Tilburv 
would  operate,  not  as  an  underlease,  but  as  an  assignment.   Vide  6  Mann.  &  Byl 


157-162. 
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meQt  with  her  alter  her  term  had  expired  ;  and,  secondly,  supposing  such  an  agree- 
ment to  hare  been  made,  whether  it  was  made  under  error  or  mistake ;  fuid  his  lordship 
directed  the  jury,  that  if  they  should  be  of  opinion  that  there  was  no  agreement,  or 
tliat^  there  being  one,  it  had  been  made  under  aa  error  or  nustake,  they  were  to  find 
for  the  plaintiflr.   The  jury  returned  a  general  verdict  for  the  plaintifT. 

Shee  Serjt.,  in  last  Hilary  term  (17th  January),  moved  for  a  new  trial,  on  the 
gronnd  that  the  above  evidence  had  been  imjwoperly  received,  and  also  that  the  verdict 
was  against  evidence. 

The  court  at  first  refused  the  rule ;  but  afterwards  (2lBt  of  January),  the  Lord  Chief 
Justice  intimated  that  a  doubt  had  occurred  to  the  minds  of  some  of  their  lordships 
as  to  the  right  of  the  plaintiff  to  dispute  the  defendant's  title ;  and  a  rule  nisi  was 
granted.  On  a  subsequent  day  (97th  of  January),  on  the  application  of  Talfourd 
Serjt.,  who  moved  upon  an  affidavit  that  the  defendant  had  put  in  a  fresh  distress, 
the  cause  was  fixed  for  argument  on  this  day,  when 

Talfourd  Serjt  shewed  cause  against  the  rule.  The  question  is,  whether,  under  all 
the  circumstances  of  the  Il>47^  case,  the  plaintiff  is  at  liberty  to  dispute  the  title  of 
the  defendant  to  the  premises  in  question.  There  is  no  doubt  that  the  plaintiff  did, 
hy  paying  rent  to  her  after  her  title  had  in  fact  expired  at  Midsummer  1838,  prim& 
facie  acknowledged  her  title ;  but  it  is  obvious  that  such  payment  was  made  under  a 
mistake ;  for  it  would  be  absurd  (vide  infra,  153,  156)  to  suppose  that  the  plaintifi", 
knowing  that  defendant  had  no  title,  would  voluntarily  pay  rent  to  her.  It  is 
important  to  observe  that  the  plaintiff  was  not  let  into  possession  by  the  defendant, 
hot  by  Tilbury  (b)^,  and  that  he  remained  in  possession  when  Tilbury's  lease  expired. 

There  are  three  suppositions  upon  which  the  plaintiff  was  justified  in  disputing  the 
defendant's  title. 

First,  even  suinxwing  that  the  plaintiff  had  been  let  into  possession  by  the  defen- 
dant, still  it  woulo  be  competent  to  him  to  shew  that  her  title  had  since  expired. 
Tb«  only  payment  made  subsequently  to  Lady-day  1839,  when  the  Duke  of  Portland's 
title  aoerued,  was  made  after  the  phuntiff  had,  in  consequence  of  an  accident,  been 
nonnuted  in  replevin,  and  was  made  under  protest ;  and  assuming,  that  the  defendant 
had  title  for  the  t^ree  quarters  of  a  year  between  Midsummer  1 838  and  Lady-day 
1839,  there  was  no  acknowledgment  of  her  title  after  the  latter  period,  and  the 
plaintiff  may  shew  that  it  then  expired.  In  Bume  v.  Biekardson  (4  Taunt  720),  it 
was  decided  that  a  termor,  who  had  let  to  an  under-tenant,  could  not,  aft«r  his  term 
had  expired,  enforce  the  continuance  of  the  undertenancy  by  distress,  if  the  under- 
tentuit  refuse  to  acknowledge  him  as  landlord,  or  paid  him  under  threat  of  distress. 

Secondly,  the  plaintiff  nuiy  have  made  the  new  bargain  with  the  defendant  for  the 
three  quarters  of  a  year  only,  [148]  on  the  supposition  that  she  had  title  for  that 
period.  Thirdly,  either  the  ul^ed  agreement  with  her  ^ter  her  title  had  expired,  if 
made  at  all,  was  clearly  made  under  a  mistake  as  to  the  facts,  or  the  defendant  must 
have  falaely  asserted  a  title  to  the  premises;  and  either  way  the  plaintiff  is  not 
estopped  from  disputing  her  title.  In  Femer  v.  Dwphck  f  2  Bingh.  10,  9  B.  Moore,  38), 
payment  of  rent  by  a  lessee  to  a  lessor  after  the  lessor  s  title  had  expired,  and  after 
the  lessee  bad  notice  of  an  adverse  claim,  was  held  not  to  amount  to  an  acknowledg- 
ment of  title  in  the  lessor,  or  to  a  virtual  attx^rnment  (6)^,  unless,  at  the  time  of  pay- 
mrait,  the  lessee  knew  the  precise  nature  of  the  adverse  claim,  or  the  manner  in 
which  the  lessor's  title  had  expired.  He  also  relied  upon  Oregorg  v.  Doidge  (3  Bingh. 
474,  n  R  Moore,  394.    Vide  post,  163). 

Shee  Serit,  in  8U{>port  of  the  rule.  The  fact  that  the  defendant  has  no  title  is 
only  shewn  by  the  evidence,  the  admissibility  of  which  was  objected  to.  It  is  argued 
that  the  plaintiff  was  not  let  into  possession  by  the  defendant  (vide  supra,  147  (6)) ; 
hat  he  was  clearly  in  possession  at  the  time  when  the  defendant's  title  is  shewn  to 
have  expired ;  aiui  though  thero  was  not  a  letting  into  corporeal  possession,  t^ere  was 
distinct  proof,  that  ^ter  that  period  a  new  contract  of  tenancy  was  entered  into  between 
the  plaintiff  and  the  defendant,  for  a  different  term  and  at  a  different  rent  from  the 
former.  This  amounted  to  a  new  letting  into  possession  by  the  defendant,  and  not 
merely  to  an  attornment  on  the  part  of  the  plaintiff.    The  payment  of  the  rent  for 

(by  But  Tilbury  had  received  the  possession  from  Mackenzie,  so  that  the  plaintiff 
came  into  possession  mediately  under  Mackenzie.    Vide  4  N.  &  M.  29. 

{by  Vide  Dofi  dem.  Lmaey  v.  Mdwards,  6  Nev.  &  Mann.  635  (a),  640  (a),  656  (a). 
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three  quarters  of  a  year  after  Midsummer  1838  is  not  disputed,  and  it  waa 
p^d  after  the  nonsuit  in  the  replevin,  which  was  ^ter  the  Duke  of  PortUnd's  title 
had  accrued.  If  this  nonsuit  had  been  accidental,  as  it  was  contended,  a  new  trial 
[1^1  might  have  been  obtained.  The  relation  of  landlord  and  tenant,  therefore,  had 
clearly  been  established  between  the  parties  ;  and  consequently  the  rule  of  law,  that 
the  latter  cannot  dispute  the  title  of  the  former,  applies.  The  cases  of  Gregory  v. 
Voidge-  (3  Bingh.  474,  11  Moore,  394),  Gravemr  v.  Woodhme  (1  Bingh.  38,  7  B.  Moore, 
289),  and  Bo^s  v.  Pitcher  (6  Taunt.  202,  1  Marsh.  641),  might  assist  the  plaintiff,  if 
the  facts  were  that  he  was  not  let  into  possession  by  the  defendant,  and  if  there  had 
been  a  mere  attornment  by  mistake.  But  the  facts  are  the  other  way ;  and  therefore 
it  was  not  competent  to  the  plaintafT,  even  to  shew  that  iha  defendant's  titile  had 
expired.  In  Bms  v.  WeOaood  (2  Campb.  11)  it  was  held,  in  an  action  for  use  and 
occupation,  where  the  defendtmt  had  come  in  under  tlie  plaintiff,  that  he  could  not 
shew  the  plaintifiTs  title  had  expired,  unless  he  had  solemnly  renounced  the  plaintiff*B 
title  at  the  time,  and  commenced  a  fresh  holding  under  another  person.  That  course 
was  open  to  the  plaintiff  here.  In  that  case  Lord  Ellenborough  expressed  himself  in 
these  strong  terms :  *'  You  may  as  well  attempt  to  move  a  mountain.  You  cannot 
controvert  the  continuance  of  the  title  of  the  person  under  whose  demise  you  continue 
to  hold.  The  security  of  landlords  would  be  infinitely  endangered  if  such  a  pro- 
ceeding were  permitted.  Had  the  defendant,  upon  the  premises  being  seized  by  the 
lord  of  the  manor,  disclaimed  holding  of  the  plainta^  and  entered  afresh  under  the 
new  landlord,  we  might  now  inquire  into  the  validity  of  the  seizure,  and  consider,  who 
is  legally  entitled  to  the  premises ;  but  the  same  tenancy  continues  which  was  (»wtod 
by  the  original  demise,  and  the  tenant  must  still  rent  to  tJie  lessor  whose  titk  he 
then  recognised."  In  Doe  dem.  Knight  v.  Smytke  (4  Maule  &  S.  347),  Lord  EllenbcmMU^ 
again  said,  [160]  "  Who  shall  be  considered  as  landlord  is  a  consequence  to  be 
deduced  from  the  acts  of  the  parties,  and  is  not  to  be  doled  away  at  pleasure." 
And  Dampier  J.  added,  "  The  tenant  in  possession  paid  rent  to  the  lessor,  and  then 
disclaimed  But  he  ought  to  give  back  the  possession  to  the  lessor,  and  after  that 
the  defendant  may  have  her  ejectment.  It  has  been  ruled  often,  that  neither  the 
tenant,  nor  any  one  daimii^  by  him  (vide  supra,  147  {b))  can  controvert  the  landlord's 
title.  He  cannot  put  another  person  in  possession,  but  must  deliver  up  the  premises 
to  his  own  landlord."  Suppose  A.  were  to  hold  as  tenant  from  year  to  year  of  R, 
the  freeholder  B.  dies,  and  A.  then  entOTs  into  another  contract  of  tenancy  wit^  Gw, 
the  eldest  son  of  B.  believing  him  to  have  title,  uid  pays  him  rent,  and  afterwards 
finds  out  that  he  is  illegitimate,  can  he  dispute  C.'s  titte?  [Erskine  J.  That  appean 
to  be  this  very  question.]  In  Phipps  v.  ScuUhorpe  (1  R  &  Aid.  60)  where  premises 
had  been  let  to  B.  for  a  term  determinable  by  a  notice  to  quit,  and  pending  such  term, 
C.  applied  to  A.  the  landlord,  for  leave  to  become  the  tenant  instead  of  B.,  and  upon 
A.  consenting,  agreed  to  stand  in  B.'s  place,  and  offered  to  pay  rent;  it  was  held  that 
(though  B.'8  term  had  not  been  determined,  either  by  a  notice  to  quit  or  a  surrender 
in  writing)  A.  might  maintain  an  action  for  use  and  occupation  against  C,  and  that 
the  latter  could  not  set  up  B.'8  title  in  defence  to  that  action. 

The  ailment  on  the  other  side  is,  that  at  the  time  the  plaintiff  acknowledged  the 
title  of  the  defendant,  be  was  not  aware  that  she  had  none  m  fact ;  and  that  when  he 
finds  t^t  out  he  may  dispute  her  title.  But  that  is  not  so ;  and  tJie  cases  cited  shew 
he  was  bound,  either  formally  to  disclaim  the  possession,  or  to  surrender  to  her.  It 
is  not  like  ^e  case  of  a  mere  at{151]-tomment  to  a  party  having  no  tatle ;  it  is 
tantamount  to  being  actually  let  into  possession. 

TiNDAL  C.  J.  This  is  an  actaon  of  trespass  brought  for  two  distresses ;  the  first 
for  a  year's  rent  claimed  by  the  defendant  to  be  due  from  the  plaintiff  at  Midsummer 
1840 ;  the  second  for  a  quarter's  rent  at  Michaelmas  in  the  same  year.  The  question 
in  the  case  is,  whether  the  plaintiff,  who  now  disputes  the  legality  of  these  distresses, 
is  at  liberty  to  do  so,  or  whether  he  is  notprecluded  by  a  rule  of  law,  that  a  temmt 
cannot  dispute  the  title  of  his  landlord.  There  is  no  doubt,  upon  the  evidence,  that 
the  defendant  had,  in  point  of  fact,  no  title  whatever  to  the  premises  in  question  after 
Midsummer  1838,  The  Duke  of  Portland's  reversionary  estate  did  not  accrue  till  old 
Lady-day  1839 ;  the  mediate  interest  being  vested  in  some  one  else,  but  in  whom  it 
did  not  very  clearly  appear  (a),  nor  is  it  material. 

(a)  Probably  this  small  reversionary  interest  was  not  wcoth  the  liability  to  vhidi 
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It  ^ipears  to  me  that  this  oaae  does  not  fitll  within  the  rule  adverted  to ;  and  that 

upoD  two  grounds. 

Firat,  upon  the  ground  that  there  was  no  new  taking  of  the  prenuses  by  the  plain- 
ti^  or  any  letting  into  possession  by  the  defendant ;  and  secondly,  that  even  assuming 
Am  WBS  such  a  new  tt^ng  or  letting  into  possession,  it  was  left  by  me  to  the  jury 
to  aay,  whether  the  transaction  took  place  on  the  part  of  the  plaintiff  without  a 
faunrtedge  of  tiie  circumstances,  and  that  the  jury  found  such  to  be  the  case. 

Upm  the  first  point,  I  tiiink  it  was  competent  for  the  plaintiff  to  shew  that  the 
cMendant^s  titie  had  expired.  The  plaintiff  was  in  possession  of  the  premises ;  and 
after  the  expiration  of  the  defendfuit's  interest,  he  con-[152}-tinued  to  occupy,  as 
toiant  by  sufferance  under  the  party  who  was  entitled  to  the  intermediate  term  of 
three  quarters  of  a  year.  The  witness  Richards  speaks  of  a  new  agreement  having 
been  entered  into  between  the  plaintiff  and  the  defendant,  that  the  former  should  con- 
tinae  in  possession  as  tenant  to  the  latter :  but  there  was  no  new  possession  given  by 
the  defendant ;  she  was  in  no  way  prejudiced ;  she  could  not  have  turned  the  plaintiff 
out  of  possession ;  and  before  their  agreement,  if  she  had  brought  her  ejectment,  the 
plaintiff  might  have  shewn  that  she  had  no  title,  and  that  the  title  was  in  some  one 
^  It  is  not  like  tJie  case  of  a  person  letting  another  into  possession  of  vacant 
premises ;  it  is  in  fact  a  remainii^  in  possession  of  premises  which  had  been  formerly 
oeeupied  b^  the  tenantb  It  is  said,  indeed,  that  Uns  makes  no  difierence,  and  that  the 
fiets  (A  this  case  amounted,  in  law,  to  a  new  letting  into  possession ;  and  the  case  of 
jBalb  V.  Wedwood  (a)  was  cited  as  an  authority  to  shew  that  where  a  party  has  come 
in  onder  another,  the  former  cannot  shew  that  the  title  of  the  latter  has  expired 
without  solemnly  renouncing  such  title,  and  commencing  a  fresh  holding  under 
aoother  person.  But  though  such  appears  to  have  been  Lord  EUenborough's  opinion 
io  that  case,  his  opinion  was  sulraequently  altered ;  for  in  Doe  dem.  Lawden  v.  Waison 
(2  Stork.  N.  F.  0.  230)  that  learned  judge  held  that  a  defendant  in  ejectment,  who 
had  paid  rent  to  the  lessor  of  the  plaintiff,  might  shew  that  his  landlord,  pending  the 
term,  had  sold  his  interest  in  the  premises ;  that  is,  in  effect,  the  tenant  was  allowed  to 
shew  an  alteration  in  his  landlord  s  title.  So,  in  England  dem.  Syhism  v.  Shade  (4  T.  R. 
682),  which  was  ejectment  by  a  landlord  against  a  tenant  whose  term  had  expired, 
it  was  held  that  the  latter  was  not  barred  from  shewing  that  his  landlord's  title  had 
expired.  And  in  [163]  effect  all  that  the  plaintiff  proposes  to  do  in  this  case  is,  to 
shew  tiiat  the  defendant  had  at  one  time  a  good  title,  which  has  since  expired. 

But  upon  the  other  point,  I  cannot  distinguish  this  case  from  that  of  Gregory  v. 
Dnigt  (3  Bingh.  474),  where  the  plaintiff  in  replevin  had  occupied  lands  under  A.,  and 
upon  A.'s  death  had  entered  into  an  agreement  to  pay  rent  to  the  defendant,  and  paid 
Is.  as  an  acknowledgment  of  his  title,  being  ignorant  that  it  was  disputed.  It  turning 
out  afterwards  that  the  defendant  had  no  claim  to  the  property,  this  court  was  clearly 
of  opinion  that  the  plaintiff,  having  come  into  possession  under  a  former  owner,  and 
lia?iDg  entered  into  tiie  agreement  in  ignorance  of  the  defect  in  the  defendant's  title, 
mig^t,  under  a  plea  of  non  tenuit,  shew  that  the  defendant  was  not  his  landlord  (i). 
Hw  tenant's  right  to  dispute  the  title  is  there  put  in  tiie  most  precnse  way,  being 
nised  by  the  express  plea  iA  non  tenuit;  and  1»at  oaae  seems  to  me  to  embrace  tiie 
ease  now  before  us.  Upon  the  second  ground  tiberefore,  supposing  that  there  had 
been  a  new  toiancy  created  after  the  expiration  of  the  defendant's  title,  I  think  it 
dear  that  the  plaintiff  had  a  right  to  shew  what  were  the  circumstances  under  which 
be  entered  into  the  agreement  with  the  defendant — a  right  to  shew  the  jury  that, 
at  that  time,  he  was  ignorant  of  the  real  facta  as  to  the  d^endant's  titie.  N^ow,  it  is 
bigfaly  improbable  that  the  defendant  disclosed  to  the  plaintiff  that  she  had  no  right 
to  the  premises ;  for  if  she  had,  no  man  of  common  sense  (e)  would  have  taken  her 
as  his  landlady ;  but,  in  fact,  she  then  asserted,  and  even  now  stoutiy  muntfuns,  her 
i^ht  to  the  premises.   [164]  I  left  it  to  t^e  jary  to  say,  whether  the  agreement  in 

a  daimaot  would  have  subjected  himself  in  respect  of  the  covenants  of  f^e  original 
lease. 

(a)  2  Camnb^  1 1 ;  and  see  Eeilwey,  66. 

(h)  See  nmamy,  Barihobmeio,  1  K  &  P.  326. 

(c)  He  would  have  placed  himself  in  the  position  of  being  liable  to  pay  the  amount 
of  the  rent  over  again  to  the  Duke  of  Portumd,  either  in  the  shape  ca  mesne  profits 
«r  aa  a  onopeosation  icx  the  use  md  occupation. 
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question  was  entered  into  by  the  plaintiff  with  a  full  knowledge  of  the  facta,  or  under 
a  misapprehension  as  to  their  nature ;  and  they,  in  effect,  found  the  latter.  I  see  do 
reason  to  be  dissatisfied  with  their  verdict ;  and  the  case  of  Qngory  v.  Doidge  is  an 
authority  to  shew  that  the  direction  to  the  jury  was  correct. 

Upon  the  whole,  thOTefore,  I  am  of  opinion  that  the  present  rule  most  ba 
disch^ged. 

GoLTHAN  J.  I  am  of  the  stune  opnion.  In  the  case  of  Doe  dan.  Higgmbetium 
V.  Barton  (11  A.  &  E.  307,  3  P.  &  D.  194),  where  a  mortgagor  in  possession  had 
demised  the  premises,  and  the  tenants,  having  received  notice  from  a  party  to  whom 
their  lessor  nad  executed  a  second  mortgage,  had  paid  rent  to  him^  the  question 
was,  whether  the  tenants  could,  in  ejectment  by  such  seoond  mOTtgagee,  dispute 
his  title.  Lord  Denman  G.  J.,  in  giving  the  jud^ent  of  the  court,  said,  "  It  is  clear 
that  the  lessor  of  the  plaintiff  never  had  any  legal  estate ;  and  he  must  rely  on 
the  rule  with  regard  to  landlord  and  tenant.  That  rule  is  fully  established  :  viz.  that 
the  tenant  cuinot  deny  that  the  person  by  whom  he  was  let  into  pmsesaion  had  title 
at  that  time  :  but  he  may  shew  that  such  title  is  determined.  With  respect  to  the 
title  of  a  person  to  whom  the  tenant  has  paki  rent,  but  by  whom  he  was  not  let  into 
possession,  he  is  not  concluded  by  such  payment  oS  rent,  if  he  can  shew  that  it  was 
paid  under  a  mistake." 

In  this  case,  therefore,  if  the  plaintiff  was  not  let  into  possession  by  Uie  defendant, 
it  is  clear  that  he  is  not  precluded  from  shewing  that  her  title  is  ^  an  end.  What^ 
then,  is  the  meaning  of  being  let  into  possession  f  The  plaintifi^  it  is  admitted,  was 
not  let  into  corporeal  possession  by  tne  defendant;  he  had  been  let  in  by  [UQ 
Tilbury,  quite  independently  of  Mackenzie  (vide  ante,  145  (a)).  But  then  it  is  argaed 
that  in  July  1838  the  plaintiff  entered  into  an  agreement  to  take  the  premises  from 
the  defendant;  and  I  think  that  such  must  be  considered  to  be  the  result  of  the 
evidence.  And  if  she  had  a  legal  right  at  that  time,  and  might  have  turned  the 
plaintiff  out  of  possession,  I  am  not  prepared  to  say  but  that  he  must  have  formally 
surrendered  to  the  defendant.  But  the  infirmity  of  the  defendant's  case  consists  in 
this,  that  at  the  time  of  this  agreement  she  had  in  fact  no  power  to  turn  the  plaintiff 
out  of  possession ;  and  I  think  therefore  that  he  cannot  be  said  to  have  been  let  in 
by  her.  The  question  then  is,  was  this  agreement  made  under  a  mistaken  notion  as 
to  the  facts  1  This  point  was  properly  left  to  the  jury,  and  they  have  found  in  the 
affirmative.  The  plaintiff,  therefore,  was  entitled  to  shew  that,  at  the  time  of  making 
the  dutresses,  the  defendant's  titie  had  determined. 

Ekskine  J.  I  am  of  the  same  opinion.  The  fects  of  the  case  are  all  perfectly 
deu*,  and  indeed  are  not  disputed.  After  Midsummer  1838  there  was  no  tatle  in  the 
defendant ;  but  the  title  of  the  Duke  of  Portland  did  not  accrue  till  the  Kth  of  April 
following.  The  plaintiff  had  been  let  into  possession  originally,  not  by  the  defendant, 
but  by  Tilbury ;  but  after  his  right  had  expired  {which  was  at  Midsummer  1838,  when 
the  defendant's  title  also  expired),  the  plaintiff  bad  paid  rent  to  the  defendant  up  to 
Midsummer  1839,  and,  as  it  would  seem,  not  under  protest  This  was  a  prim&  fade 
acknowledgment  of  hw  title ;  but  the  cases  that  have  been  cited  shew,  that  where 
such  a  payment  has  been  made  in  ignorance  of  the  real  circumstiuices,  and  the  tenant 
has  not  been  let  into  possession  by  the  party  claiming  to  be  [166]  landlord,  the  fomw 
may  ehaw  the  want  of  tatle  of  the  hitter.  The  derendant,  however,  relies  tmoa  an 
agreement  proved  by  Hie  witness  Bicluu^ds  to  have  been  made  in  July  183^  after 
the  expiration  her  term,  whereby  the  plaintiff  agreed  to  hold  the  premises  as  her 
tenant ;  and  if  this  agreement  were  made  with  a  full  knowledge  of  the  facts,  perh^ 
the  phuntiff  would  not  be  entitled  to  deny  that  he  was  bound  to  pay  her  rent.  But 
it  is  impossible  to  suppose  that  he  knew  she  had  no  title  at  the  time  of  the  agreement ; 
and  the  evidence  shews  that  no  explanation  was  at  that  time  entered  into.  Is  the 
agreement,  then,  to  be  taken  as  conclusive  1  There  were  two  questions  left  by  my 
lord  to  the  jury.  The  first  was,  whether  the  plaintiff  was  in  possession  as  tenant  to 
the  defendant  under  the  agreement ;  the  second,  whether  the  agreement  was  nuide 
with  a  full  knowledge  of  all  the  circumstances.  The  jury  found  a  ^neral  verdict  for 
the  plaintiff,  and  must  therefore  be  taken  to  have  found,  either  that  there  was  no 
agreement,  as  stated  by  the  witness  Richards,  or  that  the  plaintiff  had,  at  the  time, 
no  Imowledge  of  the  facte.  It  is  probable  they  thought  the  agreement  was  in  fact 
made,  but  under  a  mistake  as  to  the  facts.  It  is  said  this  is  not  merely  tlie  case  oi 
an  attornment^  but  is  a  letting  into  possession ;  and  the  rule  of  law  is  relied  upoa. 
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that,  uoder  auoli  ciicumBtanoee,  the  tenant  cannot  deny  the  landlord's  title,  l^ow 
I  uree  that  this  might  be  so  if  in  July  1838  the  plaintiff  had  made  the  agreement 
wiA  knowledge  ot  the  facts ;  but  it  is  clear  he  was  in  perfect  i^orance  as  to  themt 
or,  at  any  rate,  was  not  fully  aware  that  the  defendant  had  no  titie  to  the  premisea. 
Thai,  is  there  any  diflforence  between  an  ex^owss  agreemoit  to  hold  of  a  party  and 
an  attoniment  to  himf  They  each  amount  to  an  admission  of  sooh  par^s  li^t. 
Unless  it  oould  be  shewn  diat  the  defendant  had  put  the  plaintiff  into  actual  possession, 
I  think  the  8gree-[1073-ment  would  stand  on  the  same  footing  as  an  attornment.  If, 
indeed,  at  that  time,  toe  defendant  might  have  turned  the  plaintiff  out  of  possession, 
he  oouid  not  hare  denied  her  tiUe.  But  that  is  not  so ;  because  if,  in  July  1838,  the 
d^endaot  had  Inought  her  ejectment,  she  must  have  stood  on  her  own  title,  and  she 
had,  in  fact,  none  to  prove.  I  am  therefore  of  opinion  that  an  agreement  entered  into 
onder  these  circumstances,  does  not  preclude  the  plaintiff  from  disputing  the  defendant's 
title  to  the  premises. 

Crisswkll  J.  I  also  am  of  opinion  that  the  direction  of  the  XiOrd  Chief  Justice 
was  right,  and  tiiat  the  finding  by  t^e  jury  was  so  likewise.  It  is  undoubtedly  true 
that  if  one  person  obtain  possession  of  premises  by  means  of  another  as  his  landlord, 
the  fnmer  u  estopped  in  law  from  saying  that  the  latter  had  no  right  to  give  such 
poMBBsifm.  I^  therefore,  he  obtain  possession  as  tmant,  he  must  give  up  the  premises 
to  his  landlord, — ^rebus  sio  stantibas.  But  if  he  mean  to  insist  that  l^e  luidlord's 
title  is  at  an  end,  he  must  shew  a  change  of  circumstances,  such  as  a  sale  of  the 
(ffoperty  by  the  landlord,  or  an  expiration  of  his  title  by  efflux  of  time,  &c.  Now, 
aasQining  that  the  plaintiff  in  this  case  took  possession  from  the  defendant,  I  should 
by  DO  means  have  been  sure  that  the  plaintiff  might  not  have  shewn  that  the  defen- 
dant's title  was  gone.  But  the  question  here  is,  whether  the  Lord  Chief  Justice  was 
right  in  leaving  the  questions,  as  he  did,  to  the  jury.  (His  Lordship  here  recapitulated 
the  facts  of  the  case.)  Now  the  arraiujement  with  the  defendant  recognises  her  as 
the  party  entitled  to  the  remainder,  which  in  point  of  fact  she  was  not.  Then  the 
qnemn  arises,  was  that  arrangement  entered  into  under  a  mistake  or  notY  The 
eridoiee  clearly  bhews  that,  at  the  time,  she  was  asserting  her  ri^t  to  the  propery ;  her 
title  therofore  was  recognised  by  the  [158]  plaintiff  under  a  mistake.  It  seems  to  me, 
therefore,  that  the  case  was  rightly  left  to  the  jury,  and  that  there  is  no  grohnd  for 
disturbiuff  tiie  verdict 
Bole  aiachar jped. 


Beatt  and  Another  p.  Wabben.   April  30,  1842. 

b  this  court  a  rule  for  judgment  non  obstante  veredicto  ought  to  be  drawn  up 
**  upcHi  reading  the  record ;  "but  semble,  the  omission  of  these  words  by  the  misprision 
of  tiie  officer  will  not  prejudice  the  party  who  has  obtained  tJie  rule.  At  any  rate, 
the  record  is  sufficiently  before  the  court  if  a  copy  ai  the  pleadings  be  annexed  to 
the  affidavits  on  which  the  rule  was  obtained. 

Assompsitk  on  a  special  contract  to  make  bricks ;  to  which  tha  defmdant  pleaded 
Mm  ammpsitt  and  sereral  special  pleas.  The  cause  and  ^1  matters  in  differaice 
were  referred.  The  arbitrator  directed  a  verdict  to  be  entered  for  t^e  plaintiffs  on 
the  first  issue,  and  for  the  defendant  on  the  other  issues,  and  he  found  that  the 
[daintiflk  were  not  entitled  to  any  damages  for  the  breaches  of  the  contract  alleged. 

Channel!  Serjt.,  on  behalf  of  the  ptaintiffs,  on  a  former  day  (19th  April)  of  this 
term,  obtained  a  rule  nisi  to  set  aside  the  award,  or  for  judgment  non  obstante  veredicto, 
iq)OQ  the  ground  (inter  alia)  that  the  second,  third,  fourth  and  fifth  pleas  were  bad 
in  law,  and  that  the  sixth  did  not  go  to  the  whole  cause  of  action. 

Branpas  Serjt.  now  took  a  preliminary  objection,  that,  as  the  pleadings  did  not 
sppear  on  the  face  of  t^e  award,  and  the  rule  was  not  drawn  up  "  on  reading  the 
record,"  the  record  was  not  before  the  court,  and  therefore  the  plaintiffs  could  not  be 
heard  to  object  to  any  t^ing  contained  therein.  [Tindal  C.  J.  When  a  motion  is 
■Bade  for  judgment  non  obstante  veredicto,  is  not  t^e  record  supposed  to  be  before 
the  court f]  Still,  in  this  court  it  is  necessary  that  the  rule  should  bo  drawn  up  "on 
resding  the  record,"  althongh  it  is  not  so  [169]  in  the  Queen's  Bench  ;  Mid  that  court, 
on  an  application  to  set  aside  an  award  made  pursuant  to  an  order  of  nisi  prius,  will 
look  at  the  record,  although  the  rule  is  not  drown  up  on  reading  it    The  difference 
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between  the  practice  of  the  two  courts  was  pointed  out  by  Pattescm  J.  in  Shmry  v, 
Oke  (3  Dowl.  P.  C.  349,  351).  (He  was  then  stopped  by  the  court,  after  they  had 
consulted  with  the  master  (Griffith).) 

Channel!  Serjt.,  contri.  This  objection  cannot  be  sustained.  In  a  recent  case  in 
the  court  of  Exchequer,  where  there  was  an  applioation  to  set  aside  a  verdict  in  a 
cause  that  had  been  tried  before  l^e  sheri£^  it  was  neceamy  to  ascertain  the  fonn  of 
the  second  {dea.  It  was  objected  tliat  it  was  not  before  the  court,  as  the  rule  was 
not  drawn  up  "  on  reading  the  record ; "  but  Parke  B.  said  he  considered  tiie  record 
was  in  court  [Bompas.  The  rule  in  that  court  is  in  the  same  form  as  in  the  Qneen'i 
Bench  (&).]  At  moat  this  is  merely  a  mistake  of  the  officer  in  drawing  up  the  rule, 
for  which  the  party  ought  not  to  suffer  (c).  The  terms  of  the  rule  are  nerer  indorsed 
by  the  counsel. 

TiNDAL  C.  J.  I  think  this  is  a  mere  misprision  of  the  officer.  The  record  is  never 
really  in  court ;  and  though  it  seems  that  the  rule  should  properly  have  been  drawn 
up  "  upon  reading  the  record ; "  still  the  record  may  be  considered  as  being  rirtually 
and  potentially  in  oourt  (d).    It  is,  after  all,  but  a  techm(ul  objedicm. 

^601  It  tura  appearing  that  a  copy  oi  the  pleadings  was  annexed  to  tiie  affidavits 
upon  which  the  rule  nisi  \im  been  obtained,  the  argument  in  tiie  cause  proceeded :  bat 
terms  were  afterwards  agreed  upon. 


Gibson  and  Martin,  Assignees  of  F.  Harris,  v.  Moskbtt.    May  4,  1842. 

[S.  C.  3  Scott,  N.  R.  419,  427  ;  10  L.  J.  C.  P.  301 ;  11  L.  J.  C.  P.  225.] 

A.,  a  trader,  being  in  embarrassed  circumstances,  offered  his  creditors  a  oomposition 
of  7s.  6d.  in  the  pound,  which  was  refused  by  the  majority  of  them,  and  by  K 
among  the  number.  B.  filed  an  affidavit  in  the  court  of  bankruptt^,  aod,  on  tha 
13th  of  March,  served  on  A.  a  copy  thereof  and  a  notice,  denumding  paymoifc 
pursuant  to  sect  8  of  1  &  2  Vict  c.  1 10,  and  he  also  served  a  notice  on  an  «ictioneer, 
who  had  advertised  the  sale  of  A^'s  goods,  not  to  {»*ooeed  with  the  sale.  Hw 
goods  were  sold,  and  out  of  tiie  prooeeda  a  payment  was  made,  on  the  6th  of  April, 
to  t^e  defendant  (a  creditor)  of  the  unount  of  the  composition  of  his  debt  Held 
that  this  was  a  fraudulent  preference. — Quere  whether,  under  the  act  in  questi<ni, 
the  twenty  days  after  the  service  of  the  notice  are  to  be  reckoned  inclusively  of 
the  day  of  service. — The  question,  whether  a  fraudulent  preference  was  givra, 
appears  t«  be  one  of  law  rather  than  of  fact  (Per  Coltman  J.). — "A  payment 
really  and  bon&  fide  made,"  within  the  eighty-second  section  of  6  G.  4,  c.  16,  is  a 
payment  made  without  any  intention  of  its  being  reclaimed.  (Per  Tindal  C.  J.). — 
The  court  being  greatly  dissati^ed  with  two  successive  verdictB,  ordered  a  third 
trial 

Assumpsit,  for  money  had  and  received  to  the  use  of  the  phiintiffs,  as  assignees, 
«id  upon  an  account  stated  with  them  as  assignees.  Plea :  non  [161]  aasumpait  At 
the  tnaJ,  before  Lord  Abinger  C.  B.,  at  the  Hertford  summer  assizes,  1840,  a  queBtkm 

{b)  See  Chitty's  Praot  Forms,  707. 

(e)  He  adopts  t^e  mistake  when  he  serves  the  rule. 

{d)  In  Tidd's  Praotioe  (9th  ed.  p.  928),  it  is  said,  "The  motion  in  arrest  of  jode- 
ment  or  for  judgment  non  obstante  veredicto,  &&,  may  be  made,  in  the  Kiaga 
Bench,  at  any  time  before  the  judgment  is  given,  though  a  new  trial  has  been 
previously  moved  for.  But  it  is  against  the  ancient  course  of  the  court  to  make  a 
rule  to  stay  judgment  unless  the  postea  be  brought  in ;  and  therefore  it  is  said,  that 
if  one  move  in  arrest  of  judgment,  he  ought  to  give  notice  to  the  clerk  in  court  on 
the  other  side ;  but  the  better  way  is  to  give  a  rule  upon  the  postea  for  bringing  it 
into  court  BXid  that  is  notice  of  itself. 

"  In  the  Common  Pleas,  the  motion  in  arrest  of  judgment  must  be  made  before 
or  on  the  appearance  day  of  the  return  of  the  habeas  corpora  juratorum ;  aod  it 
cannot  be  nuute,  without  notice,  on  the  last  day  of  term.  On  moving  in  arrest  <rf 
jodg^nent  after  verdict,  the  roll  should  be  broi^ht  mto  oourt  if  it  be  entered  on 
record ;  if  not,  the  reoord  of  nisi  prius  should  be  produced  by  the  associate." 
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uoKt  whether  a  payment  made  by  Harris,  the  bwkrupt,  under  the  droumstances 
herehiafter  stated,  was  void,  as  being  a  fraudulent  preference. 

Harris  had  been  a  trader  at  St.  Albans,  and  a  customer  of  the  defendant,  who  was 
a  banker  there.  In  February  1839,  Harris  being  l£u>gely  indebted  to  various  persons, 
iDduding  the  plaintiff  Martin  and  f^e  defendant^  a  composition  with  his  orecutors  of 
7a.  6d.  in  the  pound  was  suggested ;  and  it  was  on  three  different  oooasions  proposed 
to  the  plaintiff  Martin  to  come  into  this  composition,  which  he  declined  to  do.  On 
the  I3tli  of  March  Martin  filed,  in  the  court  of  Bankruptcy,  an  affidavit  of  the  amount 
due  to  him  from  Harris,  pursuant  to  the  atat.  1  &  2  vict.  c.  110,  s.  8  (a)',  and  a  copy 
thereof,  with  a  notice  requiring  immediate  payment  of  the  debt,  was  served  on 
J.  Harris  on  the  15th  of  March.  Harris's  goods  were  [162]  advertas^  for  sale  by  one 
Crawley,  an  auctioneer,  on  the  21st.  An  hour  before  the  sale  notice  was  served  upon 
him  by  the  solicitors  of  Martin,  that  proceedings  had  been  instituted  for  the  purpose 
<d  making  Harris  a  bankrupt.  The  sale,  however,  took  place ;  and,  out  of  the  pro- 
ceeds, Crawley  paid  to  various  creditors  of  Harris  (including  the  defendant)  the  com- 
position of  7s.  6d.  in  the  pound  on  their  respective  debts.  The  payment  to  the 
defmdant  was  made  on  the  6th  of  ApriL  Harris  not  having  com|uied  with  tihe 
requisites  pointed  out  by  the  act  above  referred  to,  a  fiat  was  issued  against  him  on 
the  9tb  of  April  1839,  under  which  the  plaintiffs,  on  the  2d  of  May,  were  appointed 
assignees.  Of  thirty-three  creditors  only  fourteen  had  come  into  the  oomposition. 
The  sum  received  by  the  defendant  amounted  to  121L  lOs.,  to  recover  which  t^e 
present  action  was  brought 

The  Ix>rd  Chief  Baron  told  the  jury  that  if  they  were  satisfied  that  Harris,  at  the 
time  the  payment  was  made,  bdieved  Martin  would  proceed  to  make  him  a  bankrupt, 
at  knew  be  could  not  prevent  Martin  from  doing  so, — if  he  thought  that  bankruptcy 
was  inevitable, — the  payment  would  amount  to  a  fraudulent  preference,  and  they 
dould  find  a  verdict  for  the  plaintiffs ;  but  if  they  thought  that  Harris  did  not  intend 
to  oommit  an  act  of  bankruptcy,  and  did  not  conceive  that  Martin  would  proceed  to 
make  him  a  bankrupt^  they  ought  to  find  for  l^e  defendant  The  jury  returned  a 
verdict  for  the  defendant 

Sir  Thomas  Wilde  Serjt  in  Michaelmas  term  1841  obtained  a  rule  nisi  for  a 
new  trial,  upon  two  grounds ;  first,  upon  the  ground  of  misdirection,  as  to  whether 
the  money  had  been  paid  in  contemplation  of  bankruptcy ;  and  secondly,  that  the 
verdiet  was  against  evidence. 

[16^Ch^nell  Serjt  in  Trinity  term  1841  ([a)'  shewed  cause  against  the  rule, 
and  Sir  Thomas  Wilde  was  heard  in  support  of  it  The  court  delivered  their  judg- 
ment as  follows : — 

Hay  29. — TiNDAL  C.  J.  It  seems  to  me,  the  jury  have  come  to  an  improper  con- 
clusion, and  that  the  case  ought  to  be  sent  to  a  new  triid.  The  money,  it  appears,  was 
pud  by  Huris  to  Muskett  on  the  5th  of  April,  that  sum  being  t^e  amount  of  Ts.  6d. 
in  the  ponnd  on  a  debt  due  from  Harris  to  Muiskett ;  and  it  is  important  to  consider 
what  was  Harris's  situation  witJi  respect  to  Martin,  another  of  his  creditors,  at  this 

(a)*  Which  enacts  that,  "  if  any  single  creditor  (or  creditors,  being  partners), 
whose  debt  shall  amount  to  1001.,  or  any  two  creditors  whose  debts  shall  amount 
to  150L,  or  any  three  or  more  creditors  whose  debts  shall  amount  to  2001.  of  any 
trader  within  the  meaning  of  the  laws  respecting  bankrupts,  shall  file  an  affidavit 
in  Her  Majesty's  court  of  Bankruptcy,  that  such  debt  is  due,  and  that  such  debtor 
is  such  trader,  and  shall  cause  him  to  be  served  personally  with  a  copy  of  such  affidavit, 
and  with  a  notice  in  writing,  requiring  immediate  payment  of  such  debt,  and  if  such 
trader  shall  not^  within  twenty-one  days  after  personal  service  of  such  affidavit  and 
notice,  pay  such  debt,  or  secure  or  compound  for  the  same  to  the  satisfaction  of  such 
creditor,  or  enter  into  a  bond  in  such  sum,  with  two  sufficient  sureties,  as  a  oommis- 
Bcmer  of  the  court  of  Bankruptcy  shidl  approve  of,  to  pay  such  sum  as  shall  be  recovered 
in  any  action  which  shall  have  been  brought,  or  shall  thereafter  be  brought,  for  \Axe 
reooTory  of  the  same,  together  with  costs,  or  to  render  himself,  &c.,  after  judgment 
recovered,  every  such  trader  shall  be  deemed  to  have  committed  an  act  of  bankruptcy 
on  the  twenty-second  day  after  the  service  of  such  affidavit  and  notice,  provided  a 
fiat  shall  issue  within  two  calendar  months  from  the  filing  of  such  affidavit- 

(a)*  Before  Tindal  C.  J.,  Coltman,  Erskine,  Maule  JJ. 
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Before  this  payment  was  made  Harris  had  receired  a  notice  given  to  him  hy 
Martin,  which  notice,  following  the  language  of  the  act  of  the  1  &  2  Vict  c.  110, 
required  immediate  payment  of  the  debt ;  and  the  act  specifies  that  if  the  ipaxty  do 
not,  witilin  twenty-one  days  after  personal  service  of  the  affidavit,  pay  the  deH  or 
secure,  or  compound  fOT,  me  sune,  to  the  satisfaction  of  the  creditor,  or  enter  into  t 
bond  for  such  sum,  with  two  sufficient  sureties,  as  a  commissioner  of  the  court  <rf 
Bankruptcy  shall  approve  of,  to  pay  tiie  same,  then  that  tiiere  shall  be  an  act  of  bank- 
ruptcy deemed  to  have  been  committed  on  the  twenty-second  day  after  tiie  service  (A 
tae  affidavit,  provided  a  fiat  be  sued  out  within  a  certain  time. 

Therefore,  on  the  5th  of  April,  when  Harris  made  this  payment,  he  knew  that,  at 
any  rate,  on  the  6th,  he  would  be  in  a  situation  that  Martin  might,  at  any  tame  with- 
in two  months  afterwards,  sue  out  a  fiat  against  him  unless  he  performed  one  of  the 
three  conditions,  none  of  which  was  he  able  to  fulfil.  Harris  could  not  pay  the  debt, 
for  he  had  exhausted  all  his  money ;  he  could  not  secure  or  compound  for  the  same 
to  t^e  satisfactaoa  of  the  particular  creditor ;  for  he  knew  that  Martin,  ia  [164]  giving 
the  notice,  had  shewn  tiiat  he  was  unwilling  to  accept,  uid  had  determined  not  to 
accept,  t^e  composition  which  had  been  previously  offered ;  he  could  not  enter  into  a 
bona  with  two  sufficient  sureties  such  as  the  court  of  Bankruptcy  should  approve ; 
because  there  was  not  time  to  perform  that  condition. 

That  being  the  state  of  the  case,  it  further  appears,  that  on  the  21st  of  March,  a 
notice  had  been  given  to  the  auctioneer,  not  to  go  on  with  the  sale.  It  is  impossible, 
under  these  circumstances,  that  Harris  should  not  know  that  it  was  the  intention  of 
Martin  to  proceed  adversely  to  him,  and  to  issue  the  fiat 

Then  the  question  is,  whether  this  was  not  money  paid  in  contemplation  of  bank- 
ruptcy ;  that  is,  under  such  circumstances  that  any  prudent  man  taking  a  reasonable 
view  of  his  situation,  and  the  surrounding  circumstances  at  the  time,  might  fairly 
expect  bankruptcy  would  follow ;  and  I  think  we  must  say,  that  here  there  was  such 
a  contemplation  of  bankruptcy,  and  therefore  that  the  case  should  be  submitted  to  tbe 
consideration  of  another  jury  to  exercise  their  judgment  on  that  point. 

I  am  not,  however,  prepared  to  say  that  the  direction  is  of  t»iat  descriptaon,  that 
we  can  make  any  distinction  between  this  and  the  ordinary  case,  where  a  cause  is 
sent  down  again  by  reason  of  the  verdict  being  against  evidence.  The  learned  judge 
indeed  told  the  jury  that  in  order  to  find  this  a  pa3rment  made  in  contemplation  of 
bankruptcy,  they  must  be  satisfied  that  bankruptcy  was  inevitable ;  but  I  do  not 
think  that  the  word  "inevitable"  was  there  used  mmpliciter,  but  rather  secundum 
subjectam  materiam,  that  is,  with  respect  to  this  act  of  bankruptcy,  which  depended 
not  on  the  act  of  himself,  but  on  an  act  by  a  third  person,  in  invitum. 

I  t^ink  what  was  passing  in  the  mind  of  the  judge,  and  what  the  jury  might 
reaaoDably  understand  the  substance  of  the  whole  direction  taken  together  to  be,  is 
this,  "if  you  think  there  is  evidence  that  he  had  [166]  bankraptcy  in  his  view,  then 
you  must  find  for  the  assignees.  But  supposing  you  do  not  thiiik  that,  yet,  i£  yon 
are  satisfied  he  thought  that  bankruptcy  was  inevitable,  still  you  must  find  for  the 
assignees."  Although  taking  particular  parts  of  the  summing  up,  the  point  of  inevit- 
able expectation  of  bankruptcy  is  perhaps  put  rather  strongly,  yet,  looking  at  the 
whole  together,  I  cannot  call  it  a  ifiisdirection. 

OoLTMAN  J.  I  am  of  the  same  opinion.  I  think  the  jury  have  come  to  an 
erroneous  decision  on  the  matter  of  fact,  and  though  strong  observations  appear  to 
have  been  made  on  those  facts  by  the  Lord  Chief  ^ron,  I  am  not  prepared  to  say  he 
did  not,  on  the  whole,  make  the  jury  understand  correctly  the  nature  the  point 
they  had  to  decide ;  for  he  closes  his  summing  up  by  saying,  "  If  you  think  on  the 
other  hand  he  did  not  intend  to  commit  bankruptcy  at  the  time,  and  did  not  conceive 
that  Mr.  Martin  would  proceed  to  make  him  a  bankrupt^  then  you  ought  to  find  for 
the  defendaDt"  That  is  his  closing  sentence  j  and  that  is  correct.  One  can  easily 
understand  what  may  have  led  the  jury  to  the  conclusion  they  drew ;  viz.  they 
imagined  t^t  Mr.  Martin  had  dealt  harshly ;  and  they  probably  thought  that  the 
offer  which  Harris  had  originally  made  of  7s.  6d.  in  the  pound  to  each  of  the  creditors 
was  a  fair  ofier.  That  is  a  ground  on  which  a  jiuy  might  naturally  act,  yet  it  is  not 
one  that  can  be  supported  in  point  of  law ;  for  though  Harris  pays  no  more  than  7s.  6d. 
in  the  pound  to  Mr.  Muskett,  which  is  the  composition  he  is  willing  to  pay  to  eveiy 
one,  yet,  under  the  circumstances  of  the  case,  this  payment  cannot  be  exempted  from 
faUing  within  the  consideration  <A  the  law  as  a  fraudulent  preference. 
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Eb&kink  J.  cfHicurred. 

P.66}  Maule  J.  I  am  of  the  same  opiaion.  I  think  that  the  direction  of  the 
judge  was  not  erroneous.  The  specific  act  of  bankruptcy  proved  is  one  of  a  peculiar 
nature,  depending,  not  on  what  had  been  done  or  omitted  by  the  bankrupt  alone,  but 
(Ml  what,  if  done  at  all,  would  be  done  by  some  one  else.  The  learned  judge,  in 
effect,  puts  this  to  the  jury.  "  If  you  are  of  opinion  that  Harris  thought  he  could  not 
bdp  Sfr.  Martin  making  that  an  act  of  bankruptcy,  which  it  would  be  at  the  option 
of  Mr.  Martin  to  make  an  act  of  bankruptcy  or  not,  then  the  payment  was  in  con- 
templation of  bonkru^y."  That  appears  to  me  to  be  quite  correct  He  used, 
indmd,  the  term  "  inevitable."  That  has  been  put  as  if  that  were  meant  by  the  judg^ 
and  imdentood  by  the  jury,  as  a  statement  that  unless  an  act  of  bankruptcy  must 
absolutely  aod  necessarily  happen,  and  unless  the  bankrupt  knew  that,  this  was  no 
payment  in  contemplation  of  bankruptcy.  I  do  not  think  that  is  the  fair  meaning  of 
the  expression.  It  means,  if  he  intended  to  do  something  himself  which  would  amount 
to  an  act  of  bankruptcy,  or  if  he  knew  he  could  not  prevent  another  person  from 
taking  a  step  which  would  make  him  a  bankrupt,  then  he  must  be  held  to  have 
contemplated  bankruptcy ;  that  in  either  of  these  circumstances  there  was  a  fraudulent 
preference  in  contemplation  of  bankruptcy.    I  think  that  is  explained  by  the  passage 

brother  Coltman  has  read  from  the  judge's  summing  up.  He  used  the  phrase, 
**if  he  knew  he  could  not  prevent  Mr.  Martin  from  proceeding  to  make  him  a  bankrupt," 
and  it  cannot  be  said,  I  think,  that  he  did  not  know  that ;  and  therefore  it  cannot  be 
said  the  ju^g^  was  incorrect  Probably  if  his  lordship  had  pressed  the  fact  to  the 
jmy  in  the  way  it  has  been  pressed  to  this  court,  the  jury  might  have  come  to  a 
different  conclusion.  All  that  he  has  done,  or  rather  has  omitted  to  do,  is,  that  he 
has  not  given  an  opinion  on  the  matter  of  fact  to  the  jury ;  but  that  is  no  misdirection ; 
that  is  an  [167]  error  which  may  be  rectified  when  the  case  goes  before  another  jury. 

Bule  absolute,  on  payment  of  costs. 

The  cause  was  tried  a  second  time  before  Tindal  C.  J.,  at  the  summer  assizes  for 
1841,  when  the  jury  again  found  a  verdict  for  the  defendant. 

Nov.  5. — Sir  T.  Wilde  Serjt.,  in  Michaelmas  term  1841,  obtained  a  rule  for  a 
seoood  new  trial  upon  the  ground,  that  by  1  &  2  Vict.  c.  110,  s.  8,  the  twenty-one 
days,  at  the  expiration  of  whidi  the  trader,  not  having  complied  with  the  requisites 
(rf  the  actt  is  to  be  taken  to  have  committed  an  act  of  bankruptcy,  are  to  be  calcubted 
ioekisively  of  the  day  on  whi<^  the  notice  is  given ;  and  that»  consequently,  the  pay- 
mwt  was  made  after  an  act  of  bankruptcy ;  and,  secondly,  that  the  verdict  was  against 
the  evidence  which  clwriy  established  a  fraudulent  preference. 

Channell  Serjt  now  shewed  cause.  First,  the  verdict  was  suflSciently  supported 
by  the  evidence.  The  composition  was  perfectly  fair.  The  only  question  is,  whether 
^e  payment  was  made  by  Harris  in  contemplation  of  bankruptcy ;  and  two  juries 
having  found  that  it  was  not,  the  court  will  not  send  the  case  to  a  third  trial.  There 
was  nothing  to  shew  that  Harris  must  have  contemplated  bankruptcy  at  the  time.  It 
is  true  the  plaintiff  Martin,  as  a  creditor,  had  filed  his  affidavit  under  the  act,  and 
served  a  copy,  vrith  notice,  upon  Harris ;  and  if  the  latter  did  not  do  certain  acts 
vitiiin  the  twenty-one  days  prescribed  by  the  act,  it  was  competent  to  the  creditor 
to  make  his  debtor  a  bankrupt,  by  issuing  a  fiat  at  any  time  within  two  months. 
Bat  it  does  not  follow  that  the  creditor  would  take  this  stop,  and  that  the  fiat  would 
issue;  The  debtor  might  or  might  [168]  not  be  aware  that  he  had  exposed  himself 
to  pnil;  but  at  any  rate  he  could  not  know  whether  the  creditor  would  take 
advantage  of  his  situation.  The  nght  to  obtain  a  fiat  seems  to  be  confined  to  the 
creditor  who  makes  the  affidavit  [Tindal  C.  J.  That  may  be  doubtful  The  section 
sayB,  that  if  the  trader  does  not  do  certain  things,  he  "shall  be  deemed  to  have 
ooounitted  an  act  of  bankruptcy  on  the  twenty-second  day  after  service  of  such 
affidavit  and  notice,  provided  a  fiat  shall  issue  within  two  months ; "  so  that  if  there  is 
an  act  of  honkruptey,  it  would  seem  that  any  party  might  obtain  the  fiat.1  Still  the 
question  would  be,  whether  the  bankrupt  must  necessarily  have  contemplated  bank- 
m^tey,  as  he  could  not  know  whether  any  creditor  would  obtain  a  fiat.  [Tindal  C.  J. 
ItrntreaseB  the  field  agunst  him  at  any  rate.]  The  mere  possibility,  or  even  the 
probal^ty,  that  a  fiat  would  issue,  would  not  be  sufficient 

The  argameat  upon  the  other  pointy  viz. :  whether  the  twenty-oiw  days  mentioned 
in  the  1  &  2  Tict  o.  110,  s.  8,  were  to  he  reckoned  inclusively  or  exclusively  M  the 
day  aa  vfai^  tiie  notioe  was  given,  is  omitted,  as  the  jodg^nent  d  the  oourt  did  not 
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turn  upon  it  The  learned  serjt, — who  contended  that  the  day  of  the  notice  was  not 
to  be  reckoned  in  the  twenty-one  days, — cited  fV^b  v.  Fairmanor  (3  M.  &  W,  473), 
BlwU  V.  HesUfp  (8  A.  &  E.  677.  3  N.  &  P.  553),  Ymmg  v.  Higgon  (6  M.  &  W. 
49),  and  In  re  Higham  (9  D.  P.  C.  203),  and  diBtinguished  Qlasangton  v.  Savons 
(6  Ea8t»  407),  park  Base  (4  Deac.  125),  and  Ex  parte  Whitby  (id.  139,  1  Mont  & 
Chit  671). 

Talfourd  Serjt  in  sup^rt  of  the  rule.  The  payment  in  this  case,  if  made  volun- 
tarily and  in  contemplation  of  bankruptcy,  was  clearly  a  fraudulent  preference  in  law. 
[169]  The  fairness  of  the  composition  is  not  the  test,  as  to  whether  a  payment  amountB 
to  a  fraudulent  preference.  The  principles  of  the  rule  upon  which  the  doctrine  of 
fraudulent  preference  is  based,  are  laid  down  by  Lord  Mansfield  C.  J.  in  Aldersm  v. 
Temple  (4  Burr.  2236.  S.  C.  1  W.  Bl.  660),  and  also  in  Barman  v.  Fisher  (1  Cowp. 
117.  S.  C.  Lofft.  472).  Although  the  question  of  fraudulent  preference  may  be  one 
for  the  jury,  yet  it  is  one  on  the  very  verge  of  the  law,  and  may  properly  be  reviewed 
by  a  judicial  tribunal :  and  the  court  will  not  scruple  to  send  down  a  case  to  a  third 
trial,  where  they  clearly  see  that  the  verdict  is  against  law  (c).  It  is  clear  that,  imder 
the  circumstances  of  tms  case,  Harris  must  have  contemplated  bankruptcy  at  the  time 
the  payment  was  made ;  and  such  was  the  dedded  opinion  of  tiiis  court  iu  granting 
the  former  new  trial  in  this  case.  The  rule  as  to  what  shall  constitute  a  sufficient 
contemplation  of  bankruptcy  to  make  a  voluntary  payment  amount  to  a  fraudulmii 
preference,  is  laid  down  in  Poland  v.  Glyn  (d),  Gibbins  v.  PhUlifs  (7  B.  &  C.  529,  3 
Mann.  &  Ry.  238),  Belcher  v.  PrUtie  (10  Bing.  408,  4  Moore  &  Sc.  295).  In  the  latter 
case,  although  the  payment  was  confirmed  under  the  circumstances,  the  question  was 
verj^  fully  disciissed.  In  Gibson  v.  Bovis  (3  Scott,  229),  Tindal  C.  J.  says,  "  Contem- 
plation of  bankruptcy  I  take  to  mean,  where  the  {tarty  believes  bankruptcy  to  be  the 
necessary  result  of  his  condition,  and  such  belief  is  operating  upon  his  mind  at  tiie 
time  of  making  the  payment"  And  Bosanquet  J.  adds,  "If  a  man,  believing  himself 
to  be  in  danger  of  bankruptcy,  voluntarily  hands  over  money  for  the  purpose  of 
securing  a  favoured  creditor,  tual^  in  my  opmion,  [170]  is  a  payment  made  m  con- 
templation of  bankruptcy,  within  the  meaning  of  tJie  law  as  lud  down  upon  the 
Bubieot  of  fraudulent  preference." 

Upon  the  second  point  he  was  proceeding  to  argue  that  the  day  on  which  the 
notice  was  given,  was  to  be  included  in  the  twenty-one  days  under  the  1  &  2  Vict 
c.  110,  and  consequently  that  they  had  expired  on  the  5th  of  April,  the  day  on  which 
the  payment  to  the  defendant  was  made,  and,  that,  therefore,  such  payment  was  made 
after  an  act  of  bankruptcy.  (Channell  Serjt.  Even  in  that  case  the  payment  would 
be  protected  by  the  6  Or.  4,  c.  16,  s.  82(a),  being,  if  not  a  fraudulent  preference,  a 
pajnnent  bonft  fide  made  by  the  b^krupt  before  the  issuing  of  the  fiat,  without  notice 
to  the  creditor  of  any  prior  act  of  bankruptcy.)  It  may  perhaps  be  put»  that  the 
payment  in  this  case  was  made  during  the  very  progress  oi  the  act  of  bankruptcy. 
[Erskine  J.  I  think  the  act  of  bankruptcy  must  be  taken  to  have  been  committed, 
eitider  wholly  before  or  wholly  irfter  the  payment]  The  argument  on  this  point 
certainly  is,  tiiat  the  act  was  committed  before  the  payment,  but  even  in  that  case 
there  may  be  a  payment  which  may  well  be  said  not  to  be  made  bon&  fide ;  though  it 
may  not  amount  to  a  fraudulent  preference. 

Tindal  C.  J.  I  think  the  expression  "payments  really  and  bon&  fide  made"  in 
the  eighty-second  section  [in.]  of  6  G.  4,  c.  16,  must  mean  payments  of  money  not 


(c)  See  Goodwin  v.  Gibbons,  4  Burr.  2108. 

(i)  4  Bingh.  22,  n.,  12  B.  Moore  109,  n.,  S.  C.  2  D.  &  E,  311 ;  but  as  to  this  latter 
report,  see  the  observations  of  Best  C.  J.,  12  B.  Moore,  109,  and  Park  J.,  ib.  112. 

(a)  Which  enacts,  "  That  ^1  payments  really  and  bon&  fide  made,  or  which  shall 
hereafter  be  made,  by  any  bankrupt,  or  by  any  person  on  his  behalf,  before  the  date 
and  issuing  of  the  commission  against  such  bankrupt,  to  any  creditor  of  such  bankrupt 
(such  payment  not  being  a  fraudulent  preference  of  such  creditor),  shall  be  deemed 
valid,  notwithstandiug  any  prior  act  of  bankruptcy  by  such  bankrupt  committed,  and 
such  creditor  shall  not  be  liable  to  refund  the  same  to  the  assignees  of  such  banloiipt) 
provided  the  person  so  dealing  with  the  said  bankrupt  had  mst,  at  the  time  of  such 
payment  by  such  bankrupt,  notice  of  any  act  of  bankruptcy  by  such  bankrupt 
committed. 
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iotended  to  be  reclaimed  by  the  party  ;  and  it  is  clear  there  was  no  such  intention  in 
this  caee. 

I  must  confess  I  have  great  reluctance  in  sending  down  any  cause  to  a  third  trial ; 
but  cases  may  occur  in  which  we  cannot  help  feeling  that  justioe  has  not  been  done. 
Id  the  present  instance  there  certainly  appears  to  have  been  a  stru^le  on  the  port  of 
the  jury  against  the  bankrupt  laws.  But,  without  saying  more  to  prejudice  ihe  ease, 
I  thiuk  it  ought  togo  down  again  to  trifd,  on  payment  of  costs. 

Ck)LTHAN  J.  The  question  of  fraudulent  preferenoe  may  really  be  oomndered  as 
hardly  other  than  a  question  of  law.  The  jury  were,  perhaps,  misled  by  what  tiiey 
may  have  thought  the  honesty  oS  the  case ;  but,  being  substantially  a  point  of  law,  I 
agree  there  ought  to  be  a  new  triaL 

Ebseink  J.  ooQCurred. 

Eule  absolute,  on  payment  of  costs. 


[172]   Hartlky  v.  Manson.    May  5,  1842. 

[a  C.  1  D.  N.  S.  711 ;  II  L.  J.  C.  P.  199-1 

By  the  stamp  act  (55  G.  3,  c.  184,  sched.  Part  I ),  a  warrant  of  attorney  is  roquired  to 
have  an  ad  valorem  stamp,  except  where  it  is  given  for  securing  a  sum  of  money 
for  which  the  party  giving  it  is  in  custody,  when  a  one  pound  stamp  is  sufficient 
Where  a  warrant  of  attorney  was  given  under  such  circumstances  :  Held,  not  neces- 
sary that  it  should  appear  on  the  race  of  it  that  the  party  was  in  custody. — Held 
also,  that  an  interlineation  in  the  instrument  made  by  consent  of  both  parties,  after 
ezecutioii}  stating  the  party  to  be  "  now  a  prisoner  in  the  custody  of  the  sherifT  of 
K.,  was  not  an  alteration  in  a  material  part  of  the  instrument^  so  as  to  render  a  new 
stamp  necessary  (a). — Semble,  that  if,  by  reason  of  the  insufficieucy  ot  the  stamp, 
the  warrant  of  attorney  had  been  invalid,  the  court  would  not  have  granted  a  rule 
nisi  to  set  it  aside,  inasmuch  as  the  plaintiff  might  remove  the  objecnon  before  he 
would  be  required  to  shew  cause  against  such  nde  (vide  tamen  pos^  178  (b)). 

Atcherley  Serjt  applied  for  a  rule  to  set  aside  the  warrant  of  attorney,  judgment, 
and  execution,  in  this  case,  and  to  (Charge  tiie  defendant  out  of  custody.  The 
ftdlowing  facts  were  stated  from  the  affitUvits.  On  the  13th  of  November  1839,  the 
defendant  being  in  the  custody  of  a  sheriffs  officer,  for  3701.  at  the  suit  of  the  plaintifl^ 
executed  a  warrant  of  attorney,  duly  attested,  for  securing  to  the  plaintiff  that  sum 
and  costs ;  the  defendant  was  therein  described  as  "  of  the  Grove,  Woolwich,  in  the 
county  of  Kent ; "  the  warrant  of  attorney  was  stamped  with  all.  stamp.  The  defen- 
dant was  then  [173]  discharged.  On  the  following  day  the  defendant  received  a  note 
from  the  plaintiff,  stating  that  the  warrant  of  attorney  required  '*  a  little  form^ 
addition ;  and  the  plaintifTs  clerk  together  with  the  attesting  attorney,  called  upon 
the  defendant  in  the  afternoon  of  the  same  day  with  the  warrant  of  attorney,  and  the 
former  said  it  was  ne(»ssary  to  insert  the  words,  '*  but  now  a  prisoner  in  the  custody 
irf  the  sheriff  of  the  sud  county  of  Kent^"  after  (^e  word  "  Kent"  in  tite  description 
of  the  defenduit  in  the  warrant  of  attorney.  The  attesting  attorney  said  he  thou^t 
the  alteration  would  invalidate  the  wuruit  of  attorney,  but  the  snj^ested  alteration 
was  made  by  the  {Jaintiff's  clerk.  The  defendant  and  the  attesting  attorney  traced 
over  their  respective  signatures  with  a  dry  pen,  and  the  warrant  of  attorney  was 
rftdelivered  by  the  defendant,  no  alterati<»i  h&viug  been  made  in  the  date.  The 
sttertiiig  attraney  had  not  been  required  by  the  defradant  to  attend  or  act  for  him  on 

(o)  As  to  this  latter  point,  vide  Afarkham  v.  OonasUm,  Cro.  El.  626,  which  was 
an  action  on  the  case  for  destroying  the  effect  of  a  bond  by  filling  up  blanks ;  S.  0. 
2  Boll.  Abr.  29,  30,  13  Yin.  Abr.  40.  It  appears  from  the  report  of  the  same  case  in 
%  F.  Mo(H«,  &47,  pi.  730,  that  though  the  plaintiff  recovered  in  the  action  on  the 
cue, — ^having  been  nonsuited  in  the  action  on  the  bond,  upon  non  est  factum  pleaded, 
by  reason  of  the  alterations, — he  brought  a  second  actaon  on  the  bond,  in  which  acticm, 
to  a  plea  d  isdnt  nod  est  factum,  he  replied  t^t  the  blanks  were  filled  up  by  t^ 
oonsoit  of  obligors  and  obligee,  and  recovered.  And  see*  Awm.  Select  Cases  in 
Cliaiiceiy  in  Loid  King's  Time,  24,  13  Vin.  Abr.  103,  pi  12. 

That  tiie  defence  shoukl  be  specially  pleaded,  see  Anoa.  Sir  F.  Moore,  66,  pi.  179. 
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this  occasion.  Judgment  had  been  entered  up  on  the  warrant  of  attorney,  and  tJw 
defendant,  on  the  15th  of  April  1841,  was  charged  in  execution  under  it,  and  had 
been  in  custody  ever  since. 

The  learned  serjeant  contended : — Firat,  the  warrant  of  attorney  was  invalid  in  its 
original  condition,  for  not  stating,  upon  the  face  of  it,  that  the  defendant  was  thai  in 
custody.  By  ihe  stamp  act  (65  G.  3,  c.  184),  ached.  Fart  I.  tit.  Wurant  of  Attcnney, 
the  same  duty  is  impoaed  on  a  wurant  of  attorney  aa  on  a  bond  for  security  ol 
money,  which  is  an  ad  valorem  duty ;  but  there  is  an  exception  "  where  the  waxrant 
of  attorney  sh^  be  given  for  securing  uiy  sum  or  sums  of  money,  for  which  the 
person  ^vmg  the  same  shall  be  in  custody  under  an  arrest ; "  in  which  case  a  11.  stan^ 
IS  sufficient.  But,  as  it  does  not  appear  on  the  instrument,  that  the  defendant  was  in 
custody,  an  ad  vaXorom  stamp  was  necessary ;  and,  without  it^  the  vrarrant  of  attorney 
was  void. 

[174]  Secondly,  at  the  time  of  the  re-execution  of  the  warrant  of  attorney  on  the 
14th,  the  defendant  was  not  in  custody,  and  therefore  an  ad  valorem  stamp  was  then 
clearly  necessary.  [Tindal  C.  J.  These  are  merely  objections  as  to  the  amount  of 
l^e  stamp ;  but  of  what  use  would  it  be  to  grant  a  nile^  the  pliuntaff  would  go  to  the 
stamp  omce  and  set  it  rights  pending  the  rule.  In  Burton  v.  Kvrkby  (7  Taunt  174), 
where  a  judgment  had  Seen  entered  up  on  a  warrant  of  attorney  given  on  an  insuffi- 
cient stamp,  this  court  held  that  the  obieoldon  was  cured  by  procuring  the  instrument  to 
be  stamped,  although  Uie  defendant  had  applied  to  the  court  to  set  aside  the  judgment] 

Thiraly,  the  wammt  of  attorney  was  not  duly  attested  under  the  stat  1  &  2  Vict 
c.  110,  8.  9,  on  the  14th  of  November, — the  attesting  attorney  not  having  been  required 
to  act  by  the  defendant  In  Baiky  v.  Bellamy  (9  DowL  P.  C.  507)  a  warrant  of 
attorney  to  confess  judgment  for  10001.  was  executed  by  the  defendant,  and  duly 
attested  by  an  attorney  on  his  behalf ;  an  alteration  was  afterwards  made,  by  consent, 
in  the  sum,  by  substituting  2000L,  and  the  defendant  retraced  his  signature  with  a 
dry  pen,  and  re-delivered  the  instrument  The  attorney  who  was  present  wrote  his 
initials  opposite  to  the  alterations,  and  drew  a  dry  pen  over  the  alterations,  and  over 
each  letter  of  his  own  signature,  and  the  court  held  that  the  warrant  of  attorney  was 
not  duly  attested. 

Foiuthly,  assuming  the  warrant  of  attorney  to  be  valid  on  the  IStii,  the  alteratiop 
made  in  it  afterwards  would  render  it  void,  being  made  in  a  material  part   As  it 

stood  at  first,  parol  evidence  would  have  been  requisite  to  shew  that  t^e  defoidant 
was  in  custody  when  the  warrant  of  attorney  was  originally  executed. 

[175]  Tindal  C.  J.  I  see  no  sufficient  ground  of  objection  against  this  warrant 
of  attorney'  to  induce  the  court  to  grant  the  rule  prayed  for. 

I  am  disposed  to  think  that  the  warrant  of  attorney  was  good  on  tJie  13th  of 
November ;  the  only  objection  against  it  in  its  original  shape  being  that  it  had  an 
improper  stamp,  not  indeed  with  reference  to  the  actual  situalaon  of  the  defendwt 
at  that  time,  but  on  the  ground  tMt  his  situation  did  not  appear,  as  it  is  contended  it 
ought  to  have  done,  on  the  face  of  the  warrant  of  attorney.  But  admitting  that  to 
be  an  objection,  it  is  a  sufficient  answer  to  say  the  court  would  not  be  inclined  to 
grant  a  rule  to  set  aside  a  warrant  of  attorney  merely  on  the  groimd  of  its  bearing 
an  imperfect  stamp,  because  while  t^e  rule  was  pending  the  parties  might  set  the 
matter  right  by  going  to  the  stamp  office  and  paying  tn»  penalty.  But  as  I 
before  stated,  I  think  that — rebus  sic  stantibus — in  the  state  of  afiairs  on  the  13th  of 
November,  this  was  a  good  warrant  of  attorney. 

Then  the  question  arises  whether  a  material  alteration  has  been  made  in  t^e 
instrument  since  that  time,  so  as  to  vitiate  it.  The  authorities  are  strong  to  shew 
that  if  a  deed  be  altered  in  an  immaterial  part,  by  a  stranger  (a),  or  in  a  material  part 

(a)  For  this  position  Gomyns  cites  11  Co.  27  a  (Henry  Pijot's  cose),  where,  in  a 
bail-bond,  the  words  "  sheriff  of  the  county  of  Oxford  "  were  added  after  the  execution. 
The  defendant  pleaded  non  est  factum,  without  demanding  oyer  of  the  bond  or  condi- 
tion. The  court  gave  judgment  for  the  plaintiff  upon  a  special  verdict,  on  the  ground 
that  for  any  thing  which  appeared  to  the  court  the  alteration  may  have  been  made 
in  a  point  not  material.  Had  oyer  been  demanded,  it  would  have  appeared  tihat  the 
bond,  as  originally  drawn,  was  void,  as  being  a  bail-bond  made  to  t^e  sheriff  otherwise 
than  by  his  name  of  office;  Qvybon  v.  IFhmost^  Cra  EL  800;  Noel  v.  Clooper,  Fahner, 
378 ;  KiMridge  v.  WUaoti,  2  Lev.  123. 
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1^  the  consent  of  the  parties  {b)\  it  is  not  thereby  vitiated :  they  are  collected  [1761 
in  Com.  Di^.  tit  Fait  (F.  1).  Now  tJie  alteration  in  t^is  instrument  was  not  material 
in  my  <^ni<m ;  it  was  moreover  made  with  the  consent  of  both  parties,  and  was 
merely  intended  to  correct  a  mistake  and  carry  out  their  original  intention.  It  falls 
witJiin  that  numerous  class  of  cases  upon  bills  of  exchange,  where,  after  a  bill  has 
been  drawn  and  delivered,  an  alteration,  made  in  pureuance  of  the  original  intention 
of  the  parties,  has  been  held  not  to  vitiate  the  bill ;  as  where  the  woras  "  or  order  " 
were  introduced  after  the  bill  had  been  indorsed  (a). 

The  utmost  that  can  be  said  is,  that  the  introduction  of  the  words  in  this  warrant 
(A  sttomey  {by  might  save  the  parties  some  trouble  and  expense  in  proving  that  the 
defendant  was  in  custody  at  the  time  the  waiTant  of  attorney  was  given ;  as  it  does 
not  i^pear  in  any  way  to  interfere  with  the  object  of  the  instrument.  In  fV ilmedey 
T.  Bryani  (1  Moa  &  Bob.  529),  where  a  bond  was  conditioned  [177]  for  the  payment 
of  money,  whieh  was  declared  to  be  the  same  money  as  that  secured  to  be  paid  by  an 
indenture  of  even  date,  but  it  did  not  appear,  by  any  recital,  that  the  indenture 
required  an  ad  valorem  stamp,  Parke  B.  held,  that  in  order  to  dispense  with  an  ad 
valorem  stamp  on  the  bond,  it  was  necessary  to  produce  the  indenture,  to  shew  that 
it  was  properly  stamped  with  an  ad  valorem  stamp.  This  however  was  not  done  for 
tJie  purpose  of  negativing  the  obligation  of  the  bond,  but  the  party  was  put  to  this 
extra  trouble  from  not  having  recited  the  fact  in  the  deed. 

On  these  grounds,  therefore,  I  think  the  rule  must  be  refused. 

CoLTMAN  J.  I  am  of  opinion  that  the  original  warrant  of  attorney  was  valid. 
Objections  on  the  stamp  laws— though  the  revenue  certainly  ought  to  be  protected — 
are  not  to  be  stretched  against  the  subject.  I  think  extrinsic  evidence  would  have 
been  sufficient  to  support  l£is  warrant  of  attorney  so  as  to  shew  that  it  was  good  on 
tbe  13th  of  November. 

The  alteration  did  not  vary  the  liability  of  the  parties,  for  it  was  not  in  a  material 
part,  and,  consequently,  would  not  vitiate  what  was  good  before. 

Ebsrink  J.  I  also  am  of  opinion  that  the  warrant  of  attorney  after  the  execution 
<m  tbe  13th  of  November  was  valid;  and  that  the  subsequent  alteration  did  not 
deiffive  it  of  its  validity.  No  case  has  been  cited  to  shew  that  a  11.  stamp  was  not 
Bofficient  on  the  13th,  as  the  instrument  then  stood ;  and  I  think  it  was  not  necessary 
to  shew  on  the  face  of  the  warrant  of  attorney  that  the  defendant  was  then  in  custody, 
h  the  schedule  to  55  G.  3,  c  184,  under  the  title  Warrant  of  Attorney,  the  exception 
to  the  general  duty  is  confined  to  the  two  cases  where  the  paymeut  of  money  shall  be 
idready  8fr{178]-cured  by  a  bond,  mortgage,  or  ot^er  security  which  shall  have  paid 
the  ad  valorem  duty,  and  where  the  warrant  of  attorney  shall  be  given  to  secure  any 
Mm  of  money  for  which  the  person  giving  the  same  shall  be  in  custody  under  an 
mest  In  these  cases  a  duty  of  11.  is  imposed,  the  two  oases  being  put  on  the  same 
footang ;  and  the  same  construction  must  be  given  to  both  exceptions.  The  present 
case,  therefore,  which  falls  within  the  latter  class  of  exceptions,  would  be  governed  by 
H^alme^g  v.  Bryani  (1  Mood.  &  Boby.  529),  which  came  within  the  former  class. 

Then  I  think  if  the  stamp  was  sufficient  as  f^e  instrument  originally  stood,  without 

(by  For  this  Comyns  cites  2  Lev.  35  {Zovch  v.  Claye),  where,  after  a  bond  had  been 
executed  by  A.  and  £.,  the  two  obligors  named  t^erein^  the  name  and  addition  of  C, 
a  third  obligor,  were  interlined,  with  the  consent  of  all  parties,  and  C.  executed  the 
bond,  which  was  held  to  be  the  joint  bond  of  A.,  B.,  and  C.  He  also  refers  to  a 
dietum  of  Popham,  in  Cro.  EL  627  {Markham  v.  GonaMofk),  in  which,  according  to  the 
statement  in  Comyns,  it  would  appear  that  Fopham  had  said  that  a  material  alteration 
made  by  consent^  upon  an  agreement  that  an  addition  should  be  made  after  the  deed 
is  sealed,  does  not  vitiate  ^e  deed.  But  upon  refeiring  to  Cro.  £1.,  it  will  appear 
that  t^e  dictam  is  of  a  more  qualified  ohai-acter :  "  But  if  it  had  been  appointed  bv 
the  obligor  before  the  ensealing  and  delivery  thereof,  that  it  should  be  afterwards 
filled  up,  it  might  then,  peradventure,  have  been  good  enough,  and  it  should  not  have 
made  the  deed  to  be  void."    Vide  ante,  172  (a). 

(a)  See  Kershaw  v.  Cox,  3  Esp.  N.  P.  C.  246,  10  East,  437 ;  Jaoohs  v.  Hart,  2  Stark. 
S.  P.  C.  45 ;  Byrom  v.  Tkompsm,  11  A.  &  E.  31,  3  P.  &  D.  71.  See  also  Brett  v.  Picard, 
1  R  &  M.  37 ;  Ativjood  v.  Grigm,  ib.  425. 

{bf  As  to  the  consequences  oi  such  an  alteration,  see  Markham  v.  Oona^on,  ante, 
172  (a),  175  (a). 

C.  P.  xn.— 3* 
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the  recital  of  the  fact  of  the  defeudant  being  in  custody,  the  subsequent  alteration,  bj 
the  introduction  of  the  recital  of  that  fact,  was  not  material  If  it  were  material,  the 
only  effect  would  be  to  make  a  new  stjamp  necessary ;  but  even  then,  for  the  reasooB 
already  given,  I  think  the  court  ought  not  to  grant  a  rule  to  set  aside  ^e  warrant  U 
attorney.  Bat  independenUy  of  t£at,  the  words  introduced  were  in  aoootdanoe  witii 
the  original  intention  of  the  parties,  and,  therefore,  according  to  decided  cases,  even 
supposing  the  alteration  were  material,  a  new  stamp  could  not  be  necessary. 

Crbsswell  J.  eoncutred. 

Kule  refused  {b). 

[179]   Gibson  and  Another  v.  Brand.   May  3,  4,  6,  1842. 

[a  C.  4  Scott,  N.  E.  844;  11  L.  J.  C.  P.  177.] 

In  case,  for  infringing  a  patent  for  a  new  and  improved  process  or  mauuhoture  d 
silk,  the  infringement  all^;ed  in  the  declwation  was  that  me  defendant  had,  direcUy 
and  indirectly,  made,  used,  and  put  in  practice  the  said  invention,  and  counterfeited 
the  same :  Held,  that  this  allegation  was  supported  by  proof  that  the  defendant  had 
ordered  silk  to  be  manufactured  by  certain  parties  by  the  plaintifis'  process,  and 
had  afterwards  received  and  sold  the  same. — A  plea  in  an  action  on  the  case  for 
infrin^g  a  patent,  set  out  the  specification  in  hseo  verba,  and  alleged  that  the 
plaintiffs  did  not  inrol  any  instrument  other  than  that  set  out,  and  that  such  instru- 
ment did  not  particularly  describe  the  nature  of  the  invention.  The  jury  having 
found  a  verdict  for  th.e  phuntifb  upon  their  traverse  of  tiiis  plea :  Held  (hsesitante 
Coltman  J.),  that  |udgment  could  not  be  arrested  upon  tiie  ground  of  tiie  specofioa- 
tion  being  otherwise  defective. — ^The  third  and  fourth  issues  raised  the  questioD 
whether  raie  alleged  invention  voa  a  new  invention ;  the  jury  found  specially  that 
it  was  not  a  new  invention,  or  a  new  combination,  but  that  it  was  an  improved 
process:  Held  that^  upon  these  issues,  the  verdict  should  be  entered  for  tiie 
aefendant 

Case,  for  the  infringement  of  a  patent^  granted  to  the  plaintiffs  for  a  new  wd 
improved  process  or  manubcture  of  silk,  and  silk  in  combination  with  certain  other 
fibrous  suDstances.  The  declaration  stated  that  the  patent  contained  the  usu^ 
provisoes,  as  to  the  invention  being  new,  and  as  to  the  inrolment  of  a  specificataoo ; 
and  that  the  plaintiffs  were  the  true  and  first  inventors  of  the  process  described,  and 
did  inrol  a  certain  instrument  in  writing  containing  a  proper  specification.  Breach : 
that  the  defendant  bad  directly  and  indirectly  made,  used,  and  put  in  practice  the 
said  invention  and  every  part  thereof,  and  counterfeited,  imitated,  and  resembled 
the  same. 

Pleas :  first,  not  guilty ;  secondly,  a  traverse  of  the  allegation  that  the  plaintiffis 
were  the  inventors ;  thirdly,  that  the  invention  in  the  letters  patent  and  in  the 
specification  mentioned,  was  not  a  new  invention ;  cfmohiduig  with  a  vaification ; 
fourthly,  that  the  said  alleged  invention  and  improvement  were  of  no  benefit  or 
advantage  to  the  public ;  concluding  with  a  verification  ;  fifthly,  that  tile  said  instru- 
ment in  writing  in  the  declaration  mentioned,  was  as  follows : — 

*'  To  all  to  whom,  &c.  (It  then  recited  the  grant  of  [180]  the  letters  patent  to 
the  plaintiffs,  their  executors,  &c.  with  the  provisoes  for  inroUing  a  specification,  and 
then  proceeded  thus  :  Now  Imow  ye,  that  in  compliance  with  the  said  proviso,  I,  the 
said  J.  Gibson,  on  behalf  of  myself,  and  also  of  the  said  J.  G.  Campbell,  do  hereby 
declare  that  the  nature  of  our  said  invention  consists ;  first,  in  a  part  of  our  process 
by  which  we  discharge  the  gum  from  that  peculiar  kind  of  silk  denominated  ailk- 
Waste,  when  the  same  is  in  the  state  of  sliver  or  rove ;  secondly,  in  a  part  of  our 

(h)  The  objection  that  a  warrant  of  attorney  has  an  insufficient  stamp,  or  none  at 
all,  can  be  taken  advjuitage  of  only  by  a  motion  to  set  the  warrant  of  attorney  aside. 
If  it  is  a  ground  for  refusing  such  an  application  that  the  defect  may  be  cui«d,  there 
seems  to  be  no  motive  for  incurring  the  expense  of  a  stamp  in  any  case. 

The  revenue  would  appear  to  be  better  protected,  by  granting  the  rule,  «id  after- 
wards discharging  it  upon  payment  of  coats  by  the  party  whose  contravention  of  the 
law  had  occasioned  the  application. 


Digitized  by 


Google 


GIBSON  V.  BBAND 


75 


[Kocees  by  which  we  dye  silk-waste,  when  in  the  state  of  sliver  or  rove  ;  thirdly,  in  a 
part  of  our  process  by  which  we  spin  yam  from  dressed  or  heckled  silk-waste  of  long 
fibres,  either  io  the  fram  or  discharged ;  fourthly,  in  a  part  of  our  process  by  which 
yam  from  silk-waste  with  long  fibres  may  be  spun  in  combination  with  flax  of  a 
similar  length  of  fibre ;  fifthly,  in  a  part  of  our  process  by  which  yam  from  silk-waste 
widi  long  fibre  is  spun  in  combination  with  wool ;  sixthly,  in  the  application  of  our 
improved  process  to  the  Uirostle-maohine  on  the  {Hinciple  of  the  long  ratoh  for  the 
new  and  useful  purpose  of  spinning  silk-waste ;  seventhly,  in  certain  improvements 
effected  by  us  in  ike  throstle-machme  by  which  its  utility  in  spinning  suk-waste  is 
greatly  augmented ;  eighthly,  in  the  application  of  water  to  silk-waste  with  long 
fibres  in  the  process  of  spinning  with  the  long  ratch. 

"  Having  thus  explained  the  nature  or  leading  characteristics  of  our  invention,  it 
is  desirable  before  we  enter  into  the  pi'actical  details  of  them  to  give  a  brief  outline 
ci  the  methods,  heretofore  adopted,  for  spinning  yam  from  silk-waste. 

'*  Silk-wastes  differ  considerably  with  respect  to  quality  and  cleanliness,  and  they 
are  generally  in  a  ravelled  state.    To  free  them  from  naps  and  other  refuse  matters, 
and  to  clear  the  ravellings,  th^  are  first  submitted  to  the  action  of  a  machine  called 
a  breaker,  for  the  purpose  [181]  of  breaking  or  clearing  out  the  more  stubborn  or 
knotty  ravellings.    The  waste  is  next  put  under  the  operation  of  the  dressing  machines 
to  be  farther  unravelled  and  cleared  from  naps  and  other  impurities,  which  process 
also  straightens  the  filamoits  aad  causes  tJiem  to  lie  evenly  together,  resembling  in 
this  respect  heckled  flax,  although  the  fibres  of  the  latter  usually  possess  more 
muformity  as  to  length.    This  process  of  dressing  is  applicable  to  silk-waste,  either 
in  the  gum  or  discharged.    The  former,  however,  is  more  easily  dressed,  contains 
less  refuse,  and  is  generally  of  a  better  quality.    The  third  process  upon  the  ordinary 
I^an  is,  to  take  the  dressed  silk  to  the  cutting-machine,  where  it  is  cut  into  lengths  of 
about  two  inches,  a  little  more  or  less,  according  to  circumstances.    If  the  silk-wasto 
that  has  been  thus  cut  be  in  the  gum,  it  is  next  discharged  and  afterwards  dried. 
The  silk  having  become  matted  in  the  discharging  process,  the  fibres  of  it  are  next 
opened  up  by  a  scutching-machine,  or  other  similar  apparatus  before  it  undergoes  the 
process  of  carding.    When  carding,  the  roving  is  prepared  by  a  similar  engine  to  that 
used  for  cotton,  and  it  is  spun  on  the  mule-jenny,  which  is  on  a  similar  principle  to 
that  of  the  cotton-jenny.    Having  thus  expmined  the  old  ordinary  process  of  con- 
verting silk-waste  into  yam,  I  will  proceed  to  describe  our  novel  process,  by  which 
we  produce  our  new  or  improved  manufacture  of  yarn  or  thread. 

"The  silk-waste  having  been  dressed  in  the  usual  way,  or  in  any  other  manner 
tiiat  may  be  found  more  advantageous  (such  as  heckling  or  otherwise),  either  discharged 
or  in  the  gum,  we  submit  it  to  the  drawing,  roviug,  and  spinning  machinery,  thereby 
entirely  obviating  the  supposed  necessity  of  cutting  or  shortening  the  filaments  of  silk- 
waste,  a  destructive  process,  which  has  heretofore  been  considered  as  an  indispensable 
■acrifioe  in  order  to  convert  it  into  yarn  or  thread.  The  kind  of  [182]  maohmery  we 
have  found  to  answer  best  for  the  drawings  and  rovings  of  dressed  heckled  or  c^ed 
alk-waste  of  long  fibres,  is  the  same  as  t^  used  by  muEspinaers ;  and  we  adc^t  the 
same  metiiods  as  are  practised  by  them  with  loi^  or  cut^line  flue.  The  silk  is  first 
sabmitted  to  the  spreading  or  first  drawing-machme,  the  slivers  obtained  from  which 
are  doubled  and  applied  to  the  second  <&awing,  and  in  like  manner  to  the  third 
drawing-  machine,  and  finally  to  the  roving-machine.  The  number  of  doublings  and 
drawings  requisite  will  depend  upon  the  kind  of  silk  used,  which  every  competent 
maDufacturer  will  know  how  to  determine  and  arrange. 

"  It  may  be  proper  to  observe,  that  there  are  several  kinds  of  flax-drawing  and 
roving  machines,  and  as  they  are  in  common  use  for  flax  and  tow,  no  description  of 
them  is  necessary,  and  it  will  therefore  be  sufficient  to  distinguish  them  by  their  names 
circular,  spiral  and  sheet  or  chain.  Cut-Une  flax  and  tow,  drawing  and  roving 
machines  are  made  either  on  the  (urcular  or  spinU  plans.  The  sheet  or  chain  is  also 
made  for  cut-line  flax,  but  not  for  tow.  The  drawing  and  roving  machines  that  we 
have  found  to  answer  best^  are  those  which  are  made  on  the  spiral  plan,  as  the  gills  or 
beekles  of  these  come  closer  to  tJie  nip  of  ike  drawing-roller  than  in  either  of  tiie  other 
plans;  and  thereby  enables  the  short  filaments  of  the  silk  to  be  drawn  and  distributed 
toon  uniformly  with  the  long  fibres  tiian  if  ike  said  heckles  or  gills  were  more  remote 
from  the  drawing-roller.  For  the  longest  fibres  of  dressed  or  heeled  silk-waste,  we 
em[^y  what  is  (^gnated  by  flax  spinners  long-line  preparation.    For  the  medium 
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lengths  of  fibres  of  dressed,  heckled  or  carded  silk,  cut-line ;  and  for  the  shorter  lengths 
tow-preparations. 

"  We  have  already  noticed,  that  the  roving  from  silk-waste  may  be  mad^  either 
when  in  the  gum  or  ^s-[18S]-chu^ed,  and  that  the  said  rovings  may  be  spun  to  suit 
the  particular  kind  of  goods  to  which  yam  or  thread  is  to  be  applied ;  but  as  there  is 

a  much  greater  demand  for  silk  yam  discharged  than  in  the  gum,  we  usually  discbai^e 
the  gum  from  the  sliver  obtained  by  the  first  drawing  or  spreading  machine.  For  this 
purpose  the  sliver  is  put  into  hanks  of  about  half  a  pound  each,  then  each  of  these 
hanks  is  put  into  a  little  bag  made  of  an  open  fabric,  such  as  thin  canvas ;  a  quantity 
of  these  are  collected  {according  to  the  dimensions  of  the  boiler),  put  into  the  vessel, 
and  discharged  or  *  boiled  off '  in  the  usual  manner.  After  this,  the  hanks,  still  contained 
in  the  bags,  are  to  be  well  washed,  to  free  them  from  the  d^Kwition  of  the  glutinous 
matter,  or  the  presence  of  soap,  al^i,  or  otiier  impurities.  The  silk  is  now  to  be  taken 
out  of  the  bags  with  care,  and,  after  beine  tliOFou^l^  dried,  the  hanks  are  to  be  put 
upon  swifts,  and  after  finding  tiie  end  of  ^e  sliver,  it  is  to  be  coiled  into  cans,  or  may 
be  wound  on  bobbins,  or  otiierwise  disposed  of,  as  may  be  convenient  The  next 
operation  upon  these  slivers  consists  in  submitting  them  to  the  drawing-machines, 
whereby  the  required  number  of  drawings  and  doublings  are  to  be  given,  and  finally 
the  roving  is  formed  as  already  mentioned.  The  process  of  boiling  or  discharging 
gum-silk,  we  sometimes  apply  after  it  has  been  formed  into  roving.  In  this  case  the 
roving  is  to  be  reeled  from  the  bobbins  into  hanks  of  about  half  a  pound  weight  each ; 
these  are  to  be  put  into  bags,  and  the  discharging  conducted  by  the  same  process  as 
that  described  with  respect  to  the  sliver.  The  discharged  roving  is  next  to  be  wound 
on  bobbins  preparatory  to  spinning ;  but  we  give  the  preference  to  the  roving  made 
from  silk  which  has  been  dischiu-ged  in  the  sliver. 

"  Another  improvement  in  our  process  or  manu&ctuiv  consists  in  dywag  the  silk 
before  it  is  spun  mto  yam  or  thread ;  and  we  find  Uut  this  operation  is  best  [184] 
performed  alter  it  has  been  discharged  and  washed,  and  in  the  form  of  the  sliver  as 
already  described.  After  dyeing,  the  silk  undergoes  repeated  doublings  and  drawings, 
and  is  finally  made  into  roving,  in  the  same  manner,  and  by  the  same  mechanism  as 
are  employed  with  the  undyed  silk.  The  process  of  dyeing  is  also  applied  by  ns  to 
silk  which  has  been  discharged,  previously  to  its  being  dressed  or  heckled ;  and  we 
usually  dye  it  in  the  hanks  obtained  from  the  sliver  of  the  first  drawing.  The  process 
at  dyeing  may  also  be  applied  to  the  rove,  which  is  to  be  reeled  from  the  bobbins  into 
hanks,  of  a  size  and  weight  the  most  convenient  to  the  dyer.  After  dyeing,  it  is  to 
be  wound  upon  bobbins  previously  to  being  spun ;  but  we  prefer  the  roving  which  has 
been  made  from  silk  dyed  in  the  sliver.  Care  must  be  taken  that  the  silk,  whether 
dyed  or  undyed,  be  properly  dried  prior  to  its  being  snbmitted  to  any  of  the  processes 
of  drawing,  roving,  and  spinning.  The  advantages  obtained  in  this  part  of  onr  invention, 
of  dyeing  the  silk  previously  to  its  being  spun  into  yam  or  thread,  consist  in  the 
certainty  that  the  colouring  matter  will  reach  every  fibre,  and  consequently  produce  a 
more  uniform  and  perfect  dyeing.  We  also  find  that  a  superior  lustre  is  obtained  by 
our  mode  over  that  wherein  the  silk  is  dyed  subsequently  to  being  spun ;  which  effect 
we  consider  to  be  caused  by  the  violent  action  upon  the  silk  by  the  dyei^s  process,  by 
which  many  of  the  fibres  are  broken  and  started  from  their  parallel  positions  with 
respect  to  each  other,  thereby  destroying  the  wiry  and  lustrous  appearance  of  the  yam 
or  thread. 

For  making  rove  from  silk-waste  of  long  fibres  and  fiax  combined,  fuid  from  silk- 
waste  of  long  fibres  and  wool  combined,  we  employ  the  same  machinery  throu^out 
as  we  do  for  making  rove  from  silk-waste  alone.  The  proportions  of  silk-waste  to  that 
of  flax,  and  of  silk-waste  to  that  of  wool,  are  varied  according  to  the  par-[1853-ticular 
manufacture  to  which  the  yams  are  to  be  applied.  The  method  we  have  adopted  is, 
to  obtain  slivers  (rf  flax,  or  of  wool,  from  the  spreading  or  first  drawing  machine.  The 
number  of  slivers  of  flax  or  of  wool  to  that  of  silk  slivers  obtain€»  from  the  first 
drawings,  is  regulated  in  the  second  drawings,  in  proportions  suitable  for  the  peculiar 
description  of  yam  required. 

"  Having  now  explained  the  nature  of  the  drawing  and  roving  machinery  which 
we  have  found  to  answer  best,  and  the  several  processes  of  drawing  and  roving  silk- 
waste  alone,  and  of  silk-waste  in  combination  with  wool  and  with  I  will  proceed 
to  describe  the  spinning  machine,  by  which  the  rove  is  drawn  or  elongated  into  strands, 
to  be  spun  into  yam  or  thread.   The  annexed  dramnga,  for  the  most  parl^  re^uiieaeDt 
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tlie  well-known  spinning  frame  called  a  throstle,  on  the  principle  of  the  long  ratch,  as 
employed  in  the  spinning  of  flax,  which  machine,  combined  with  the  improvements 
we  have  applied  to  it,  we  apply  to  the  new  and  xiseful  purpose  of  spinning  silk-waate 

I  <rf  long  fibres  into  yam  or  thread,  from  rove,  either  in  tiie  gum^  or  <^chai^6d  or  dyed 
as  baOTe-menttoned,  and  also  from  rove  made  from  silk-waste  of  long  fibres,  in 
eombination  witii  flax  or  with  wool." 

i  (The  document  thai  contained  explanations  of  the  machine,  with  references  to 

lettos  and  figures  which  would  not  be  intelligible  without  a  drawing,  and  which  are 
not  matoia]  for  the  understanding  of  the  case.) 

"Our  application  of  the  brass  bosses  to  the  drawing  roller,  together  with  the 
application  of  water,  we  have  found  to  be  an  important  improvement  in  the  spinning 

I  of  silk-waste,  whether  dyed  or  undyed,  as  the  brass  preserves  the  silk  from  stains 
which  occur  when  iron  is  used.    Neither  the  brass  bosses  nor  the  pressing  rollers  are 

'  fluted,  which  fluting  we  have  found  to  be  unnecessary  in  spinning  silk-waste  of  long 
fibres  with  the  ratch  [186]  corresponding  in  lengths  thereto.  Great  advantages  also 
rrault  from  employing  the  throstle-frame,  instead  of  the  mule-jenny,  for  spinning  silk- 
wsste.  In  the  first  place  a  great  saving  is  made  in  the  cost  of  production,  by  obviating 

.  the  Deoessity  ai  operatives  at  high  wages.  In  the  second  place^  by  using  a  long  ratch 
corresponding  to  the  length  of  fibres  to  be  spun,  not  only  yam  or  thread  is  obtained 
oi  very  superior  sta-ength,  but  it  cau  be  spun  to  very  fine  numbers,  even  as  high  as 
Na  200,  or  upwards,  on  the  cotton  scale,  a  result  quite  unprecedented  in  spinning  by 
the  throstle.  The  application  of  water  to  the  silk,  communicated  by  means  of  the 
preerang-roUer,  not  omy  toughens  the  fibres,  but  gives  them  a  greater  tenacity  or 
adhesiveness  to  each  other,  enabling  them  to  sustain  the  action  of  being  spun,  besides 
communicating  a  greater  degree  of  flexibility,  which  facilitates  or  induces  the  ends  of 
the  fibres  to  adhere  or  incorporate  more  readily  with  the  yam.  Likewise,  owing  to 
Uie  short  distance  between  tne  top  of  the  spindle  and  the  nip  of  the  bosses  of  the 
drawing  or  delivering  roller,  the  yam  is  subjected  to  less  vibration,  and  can  be  spun 
to  finer  numbers,  than  with  the  spindles  at  a  greater  distance.  The  silk  yarn  thus 
produced  has  a  smooth  wiir  appearance,  and  when  spun  with  but  litUe  twist,  the 
utanl  lustre  of  the  silk  fibres  u  preserved,  and  it  approximates  in  appearance  to 
tiaai  or  organsine  silk. 

I  "Hie  spinning  frame  just  described  is  also  applicable  to  the  spinning  of  silk  and 

j  flax,  combined  as  well  as  to  the  spinning  of  a  combination  of  silk  and  wool,  in  each 
cue  varying  the  sliding  ratch  to  suit  the  lengths  of  the  fibres  to  be  spun. 

"Having  now  given  the  necessary  details  of  the  manner  in  which  our  invention  is 
to  be  performed,  we  desire  it  to  be  understood  that  we  disclaim  those  parts  of  the 
process  or  mechajusm,  which  were,  or  may  have  been,  [187]  previously  to  the  granting 
of  our  patent,  well  known  or  in  use  for  the  same  purposes ;  but  we  restrict  our  claims 
to  the  eight  several  heads  of  invention  mentioned  in  the  early  part  of  this  specification, 
sll  of  which  we  believe  to  be  new,  and  of  great  public  utility.  In  witness  whereof," 
So.  The  plea  then  proceeded  to  state,  that  the  plaintifis  did  not,  nor  did  either  of 
than,  within  six  calendar  months,  &c.,  inrol,  &c,  any  instrument,  &o.,  other  than  and 

I  enept  the  ina^ment  in  that  plea  mentioned  and  set  forth ;  and  that  that  inatrament 
did  not  particularly  describe  md  ascertain  the  nature  of  the  said  supposed  inventitm, 
and  in  what  manner  the  same  was  to  be  performed.  Verification. 

Hm  replication  joined  issue  on  the  first  and  second  pleas ;  and  traversed  the  third 
lad  foarU),  upon  which  issue  was  joined :  and  to  the  fifth  plea  alleged  that  the 

{  ptaiotifi  did,  within  six  calendar  months,  &c.,  inrol,  &c.,  an  instrument  in  writing 
unkr  the  hand  and  seal  of  John  Gibson,  one  of  the  plaintiffs,  particularly  describing 
sod  ascertaining  the  nature  of  the  said  invention,  and  in  what  manner  the  same  is  to 
be  performed  (to  wit)  the  said  instmment  in  the  said  fifth  plea  above  mentioned  and 
•rt  ifnih ;  and  that  that  instrument  does  particularly  describe  and  ascertain  the  nature 
of  the  invention,  and  in  what  manner  the  same  was  and  is  to  be  performed ; 
emduding  to  the  oountrr ;  upon  which  issue  was  joined. 

At  the  tritti  before  Tindal  C.  J.,  at  the  sittings  for  Middlesex  after  Trinity  term 
1S41,  the  specification  set  ont  in  the  fifth  plea  was  read.   It  was  proved  on  the  part 

'  the  [dainti^  that  the  defendant  had  ordered  silk  waste  to  be  spun  by  certain 
pities  in  England,  by  a  process  similar  to  that  described  by  the  plaintifi*,  and  had 
nceived  and  sold  the  silk  so  spun.  Evidence  was  also  given  to  shew,  that  the  ordinary 
n^hod  of  ^nniag  silk  waste,  previously  to  the  plun-[188]-tifiB'  patent,  was  that 

I  Digitized  by  Google 


78 


GIBSON  tK  BRAND 


«  MAM.*  aw 


stated  in  the  specification ;  namely,  by  the  use  of  machinery  similar  to  that  used  in 
cotton  spinning ;  and  it  was  proved,  that  the  silk  produced  by  the  plaintifis'  process 
was  very  superior  in  beauty  and  value.  On  the  part  of  the  defenduit,  evidence  was 
given  to  shew  that  long  before  the  plaintifTs'  patent,  silk  waste  in  the  long  uncut  fibre 
had  been  spun  by  the  common  machine  for  spinning  flax,  and  sold  in  large  quantities ; 
that  any  workman  might  vary  the  distance  of  the  spindle  from  the  roller,  as  described 
in  the  specification,  at  pleasure,  and  that  this  had  often  been  done ;  and  that  the  brass 
bosses  and  water  trough  had  long  been  in  general  use  in  the  same  manner  as  described 
in  the  specification.  Notice  of  objections  had  been  delivered  under  the  5  &  6  W.  4, 
c.  83,  s.  5,  but  nothing  turned  upon  the  objections.  An  application  was  made  for  a 
nonsuit,  on  the  ground  that  there  was  no  evidence,  that  the  defendant  had  made,  used, 
or  put  in  practice  the  invention,  or  had  counterfeited,  imitated,  or  resembled  it.  The 
Lord  Chief  Justice  refused  to  nonsuit,  but  reserved  leave  to  the  defendant  to  move  to 
enter  a  nonsuit;  and  the  jury  returned  a  verdict  for  the  plaintiff  upon  all  the  issues 
except  the  second  and  third,  and  as  to  these,  they  found  that  the  invention  was  not 
new,  but  was  an  improved  process,  and  not  a  new  combination. 

Nov.  4. — Gfaaonell  Serjt.,  in  last  Michaelmas  term,  obtained  a  rule  nisi  to  enter 
the  verdict  on  the  second  and  third  issues  for  the  defendant :  or  to  set  the  verdict 
aside  and  enter  a  nonsuit ;  or  to  arrest  the  judgment ;  and 

Bompas  Serjt.,  on  the  next  day,  obtained  a  cross  rule  to  enter  judgment  for  the 
plaintiffs  on  the  special  finding ;  or,  in  the  event  of  ^e  court  being  of  opinion  that 
the  verdict  was  incongruous,  for  a  new  trial. 

[189]  Bompas  Serjt  now  shewed  cause  against  the  rule  obtained  on  behalf  of  t^e 
defendant. 

First,  as  to  entering  a  nonsuit.  This  applies  to  the  first  issue.  The  evidence 
clearly  shewed  an  infringement  of  the  patent  by  the  defendants  supposing  the  patent 
to  be  valid.  It  appeared  that  parties  had  been  employed  by  the  defendant  to  make 
silk  by  the  plaintiffs'  process,  and  that  the  silk  so  made  bad  been  sold  by  the  defen- 
dant ;  this  was,  in  effect,  a  making  by  him.  [Tindal  C.  J.  Upon  the  principle  qui 
facit  per  alium,  facit  per  se  (a).] 

Secondly,  as  to  arresting  the  judgment.  This  is  applied  for  on  the  ground  that 
the  specification,  as  set  out  in  the  fifth  plea,  is  not  sufficient.  Two  objections,  it  is 
understood,  are  raised  to  the  specification ;  first,  that  the  process^,  by  which  the 
improvement  is  carried  into  effect,  are  not  described ;  and,  secondly,  that  no  distinc- 
tion is  made  between  the  old  and  new  parts  of  the  invention.  As  to  the  first  point, 
it  is  submitted  that  the  description  of  the  process  is  sufiKciently  intelligible.  No  doubt^ 
any  one  might  use  the  machine  in  question  for  the  purpose  of  spinning  flax,  notwitii- 
standing  the  plaintiffs*  patent,  but  it  is  new,  as  applied  to  the  spinning  of  waste  silk ; 
and  the  jury  have  found  that  it  is  an  improved  process  for  that  purpose ;  it  is  tiicre- 
fore  the  subject  of  a  patent  Even  the  omission  of  part  of  a  fonner  process,  if  it  give 
rise  to  an  improvement,  may  be  a  good  ground  for  a  patent ;  as  in  Russell  v.  Cowley 
(1  C.  M.  &  R.  864),  where  the  plaintiff  had  obtained  a  patent  for  manufacturing  metid 
tubes,  by  drawing  them  through  pierced  dies  or  holes ;  and  it  appeared  that  a  former 
patent  had  been  obtained  for  a  similar  method  of  ma-£190]-nufacturing  tubes  by  draw- 
ing them  through  rollers,  with  the  additional  use  of  a  maundril  or  stamp.  The  maundril 
was  not  used  in  the  plaintiff's  process,  and  the  patent  was  held  valid,  as  being  a  great 
improvement  on  the  former  process.  As  to  the  second  objection ;  it  is  sufficient  to 
support  a  patent  for  an  improvement,  if,  from  reading  the  specification,  an  ordinary 
workman  can  distinguish  the  old  parts  from  the  new ;  as  in  Harmer  v.  Playne  (1 1  East, 
101.  S.  G.  in  Chanc.  14  Ves.  130),  where  the  plaintiff  having  obtained  a  patent  for 
a  certain  manufacturing  machine,  of  which  he  duly  inrollcd  a  specification,  afterwards 
obtained  another  patent  for  certain  improvements  in  the  said  machine,  in  a  latter  grant 
by  l^e  fonner  patent  was  recited ;  and  it  was  held,  that  a  specification  containing  a  full 
description  of  the  whole  machine  so  improved,  but  not  distinguishing  the  new  improved 
parts  from  the  old  parts,  or  referring  to  the  former  specification,  otherwise  tJian  aa  the 
second  patent  recited  the  first,  was  sufficient  But.,  independently  of  these  objections, 
the  plea  contains  an  averment,  that  the  specification  did  not  particularly  describe  the 
invention.  This  averment  is  traversed,  issue  is  joined  thereon,  and  the  jury  have 
found  that  the  specification  was  sufficient.    The  defendant,  therefore,  cannot  avail 

(a)  As  to  the  application  of  this  maxim,  see  20  Vin.  Abr.  466,  21  Yin.  Abr.  76. 
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himself  of  the  other  parts  of  his  plea,  which  are  not  in  the  issue,  in  order  to  arrest 
the  judgment 

Thirdly,  as  to  entering  the  verdict  on  the  second  and  third  issues.  It  is  to  be 
observed,  diat  the  ^res«it  patent  is  not  for  any  article  of  manufticture,  but  for 
a  process.  The  distinction  is  pointed  out  in  Hex  v.  Wheeler  (2  B.  &  Aid.  34S).  The 
process  here  consists  of  eight  several  heads  or  parts,  all  of  which  form  but  one  whole ;  and 
^e  patent  is  taken  out,  not  for  any  of  the  separate  parta,  but  for  the  whole.  It  appears 
from  the  evidewM  thati  [191]  before  the  plaintiifs  patent,  the  spinning  of  silk-waste 
was  performed  by  the  machinery  used  for  cofcton-spinning.  The  plaintiffs  have  applied 
the  machinery-  for  flax  spinning  to  the  spinning  of  silk-waste,  and  the  jury  have  found 
it  to  be  «i  improved  process ;  and,  consequently,  a  great  improvement  upon  the  old 
method  of  spinning  silk-waste.  It  is  said  that  some  parts  of  the  process  have  been 
used  before  for  l^e  same  purpose ;  but  that  will  not  vitiate  the  patent  if  there  be 
novelty  in  the  whole.  And,  indeed,  it  may  be  very  doubtful  upon  the  evidence, 
whether  there  was  any  publicity  in  the  previous  use  of  those  parts  of  the  process. 
It  is  probable  that  the  jury  took  an  incorrect  view  of  the  meaning  of  the  words  "  new 
invention ; "  and  that  as  the  thing  manu&ctured  was  not  new,  and  the  machine  for  the 
purpose  was  not  new,  they  fancied  there  was  nothing  to  countenance  a  claim  of  a  new 
ravention.  But  that  is  not  so.  It  was  a  new  or  an  improved  process ;  and  that  is 
a  new  invention.  Or  if  it  be  only  an  improvement,  as  the  jury  have  in  fact  found  it 
to  be,  it  is  an  invention  so  far  as  the  improvements  go,  and  the  subject  of  a  patent. 
Taking  the  whole  together,  it  is  new  as  regards  the  manufacture  of  silk-waste ;  it  is 
a  new  mode  of  spinning  it,  and  it  is  for  that  the  patent  is  taken  out.  [Cresswell  J. 
It  appears  that  ^e  pl«nti£&  do  not  claim  the  machine,  or  any  part  of  it,  as  theirs.  It 
ii  just  as  if  the  old  machine  for  flax-spinning  were  used  in  their  process.] 

ChaoneU  Serjt.,  in  support  of  the  rule  obtained  on  behalf  of  the  defendant. 

first,  as  to  entering  the  vffidict  upon  the  second  and  the  third  issues.  The 
dedanition  alleges  that  this  was  a  new  invention ;  this  all^tion  is  fraversed  by 
the  second  plea ;  and  the  jury  have  found  that  it  was  not  a  new  invention,  or  a  new 
eomlHnation,  but  an  improved  process.  Upon  this  issue,  therefore,  the  [192]  defen- 
dant is  clearly  entitled  to  the  verdict.  What  is  found  for  the  plaintiffs  does  not  give 
tbem  a  right  to  the  patent ;  and  what  is  found  for  the  defendant  wholly  destroys 
it  It  is  possible  that  an  improved  process  may  be  a  new  invention ;  but  it  cannot  be 
so  ccmsidered  in  this  case,  as  the  jury  have  expressly  found,  that  though  the  phuntiffii' 
was  an  improved  process,  it  was  not  a  new  invention. 

He  {mintiflb*  patent  is  taken  out  for  the  invention  of  a  new  process,  &&,  consisting 
(rf  improvements ;  but  in  fact  whatever  novelty  there  is  in  the  process  consists  merely 
in  the  application  of  a  known  process  for  the  purpose  of  spinning  silk  ;  and  that  will 
Dot  support  the  patent  In  HiU  v.  Thorny  (3  Mer.  622,  629.  S.  G.  in  G.  P.  8  Taunt 
375,  3  Bl  MoorOf  424^  Lord  Eldon  G.  said  "there  may  be  a  valid  patent  for  a  new 
eombination  of  materials,  previously  in  use  for  the  same  purpose,  or  for  a  new  melJiod 
of  applying  such  materials ;  but  in  order  to  its  being  effectual,  fiie  specification  must 
deariy  express  that  it  is  in  respect  of  such  new  combination  and  application,  and  of 
that  only,  and  not  lay  chiim  to  the  merit  of  original  invention  in  the  use  of  the 
materials."  In  BrwUon  v.  Haiokes  (4  R  &  Aid.  541)  a  patent  for  improvements  in 
the  construction  of  ship's  anchors,  windlasses,  and  chain  cables,  was  held  not  to  be 
supported  unless  there  were  novelty  in  each  invention ;  and  therefore  as  it  turned  out 
that  tiiere  was  no  novelty  in  the  construction  of  the  anchors,  it  was  held  that  the 
patent  was  wholly  void.  In  the  present  case  the  invention  of  certain  improvements 
u  made  part  and  parcel  of  the  patent ;  but  it  is  found  there  was  no  new  inven- 
tioii  in  the  process.  In  Kmf  v.  Marshall  (4  New  Ga.  492,  7  Scott^  548),  a  patent  was 
taken  out  in  respect  of  new  machinery  for  preparing  fia;^  and  improved  machinery  for 
s^ning  [1^]  flax :  the  improvement  as  to  spmning  consisted  in  spinning  at  a  shorter 
reach  than  had  before  been  practised ;  but  the  contraction  of  the  reach  was  rendered 
{BacticaUe  by  the  maceration  of  the  flax  in  the  new  machinery  for  preparing  it :  for 
Braining  machines,  vaiying  in  the  distance  of  the  reach,  had  been  in  use  before ;  and 
this  oourt  held  that  the  patent  was  void,  though  the  machinery  for  preparing  the  flax 
was  new  and  usefuL  That  case  went  afterwards  to  the  House  of  Lords,  and  the 
decision  of  this  court  was  supported  (a).    From  [194]  these  cases  it  is  clear,  therefore, 

(a)  In  that  case  {Kay  v.  ManhaU)  the  plaintiff  filed  a  bill  in  Ghancery  for  an 

Digitized  by  Google 


80 


GIBSON  V.  BRAND 


that  if  a  patent  ie  taken  out  for  an  invention  consisting  of  several  parts,  any  one  of 
which  is  not  new,  the  whole  is  void.  The  jury  have  negatived  what  is  claimed  by  the 
plaintiffs,  namely,  invention ;  and  the  finding  that  the  {^aintoffii  hare  introduced  an 
improved  process,  cui  only  mean  that  old  madunery,  and  previously  known  principles, 
have  been  more  skilfully  applied  by  them :  but  this  will  not  support  tiie  patwt.  The 
patent  consists  of  eight  heads  or  parts ;  the  fourth  and  fifth  it  is  not  material  to  consider ; 
the  [196]  seventh  and  eighth  may  also  be  omitted ;  for  they  relate  to  the  question 
whether  there  has  been  any  combination ;  which  the  jury  have  negatived ;  tJie  sixUi, 
the  plaintifib  say,  consists,  "in  the  application  of  their  improved  process  to  the  throstle 
machine,  on  the  principle  of  the  long  ratch  for  the  new  and  useful  purpose  of  spinning 
silk-waste."   This  must  mean  the  process  as  described  in  the  first  three  heads ;  the 

injunction  in  H.  T.  1835;  but  he  did  not  apply  for  the  injunction  pursuant  to  the 
prayo-  of  the  bill    The  defendants,  after  the  usual  time  for  demurring  had  elapsed, 
made  a  special  application  for  leave  to  demur,  which  was  refused  by  Sbadwell,  V.  G, 
but  granted,  upon  appeal,  by  Lord  Lyndhurst  C.    The  demurrer  was  filed,  and  came 
on  to  be  argued  before  the  Vice<?hancellor  on  ^e  2d  of  June  1835 ;  and  (m  the  9th 
his  Honor  ordered  the  (Umurrer  to  stwd  over  for  twelve  months,  and  Uiat  in  the 
meantime  the  pliuntiff  should  be  at  liberty  to  bring  an  action.   Upon  an  appeal  to 
Lord  Cottenham  C.  (1st  of  February  1836),  this  order  was  discharged,  and  the  demurrer 
was  overruled  (see  1  Mylne  &  Craig,  373).    The  defendants  then  applied  to  Lord 
Langdale  M.  R.  for  leave  to  file  a  double  plea  to  the  plaiotifi^s  bill,  which  was  granted 
(see  1  Keene,  190),  and  the  pleas  were  filed  accordingly ;  first,  denying  that  the  plaintiff 
had  invented  any  new  and  improved  machinery ;  secondly,  that  the  alleged  invention 
was  not  of  any  public  benefit  and  utility.    Upon  the  case  coming  on  to  be  argued 
b^ore  the  Master  of  the  Rolls  on  the  19tjb  of  March  1836  the  plaintiff  proposed  to 
waive  all  objections  in  point  of  form,  on  condition  that  the  defendants  would  consent 
to  proceed  at  once  to  a  trial  at  law  of  the  pleas,  without  first  grang  into  evidence  in 
equity ;  and  this  having  been  agreed  to  hy  the  defendants,  a  replication  was  filed,  and 
a  decree  made,  by  the  Master  of  the  BoUs  on  the  2d  of  June  1836,  directing  a  trial 
at  law  upon  issues  in  the  terms  of  the  two  pleas ;  and  liberty  was  given  to  the  judge 
who  should  try  the  cause,  to  indorse  special  matters  on  the  postea.    The  issues  were 
tried  at  the  Yorkshire  summer  assizes  for  1836,  before  Parke  B.,  when  his  lordship 
expressed  an  opinion  that  it  was  not  the  intention  of  the  Master  of  tbe  Rolls  in 
directing  the  issues,  that  the  question  of  the  legal  validity  of  the  plaintifl*s  patent 
should  be  inquired  into  upon  the  trial,  but  only  that  the  facts  of  the  case  should  be 
ascertained,  leaving  the  question  of  law  to  be  afterwards  disposed  of  by  the  court ; 
whereupon  the  jury,  under  his  lordship's  direction,  found  a  verdict  for  the  plaintiff  aa 
.  both  the  issues,  and  the  special  facts  were  indorsed  on  the  postea  (see  5  New  Ca.  495)^ 
The  defendants  applied  to  ike  Master  of  the  Bolls  for  a  new  trial  or  a  special  case,  on 
the  ^und  that  tine  learned  baron  had  taken  an  erroneous  view  of  the  nature  of  the 
inquiiy  intended  to  be  submitted  to  him  by  the  Master  of  the  Bolls,  and  that  the 
trial  ought  to  have  proceeded  in  the  same  manner  as  if  an  action  had  been  brought  at 
law  upon  the  patent,  and  the  same  pleas  pleaded  in  defence  to  such  action,  whereby 
the  whole  question  of  the  validity  of  the  patent  in  point  of  law  in  respect  of  the  two 
grounds  taken  by  the  pleas  would  have  been  tried  and  disposed  of.    The  motion  came 
on  for  hearing  on  the  28th,  and  again  on  the  31st,  of  January  1837,  when,  at  the 
suggestion  of  the  Master  of  the  Rolls,  and  with  the  acquiescence  of  both  parties,  an 
order  was  made  that  a  case  should  be  stated  for  the  opinion  of  this  court    After  some 
further  discu^on  the  case  was  agreed  upon  between  the  parties,  argued  in  this  courts 
and  a  certificate  returned,  that  the  patent  was  not  valid  in  law  (see  5  New  Ol  492 ; 
5  Scott,  501).    The  cause  ctune  on  to  be  heard  again  for  further  directions  before 
Lord  Langd^  M.  B.  on  the  27th  and  28th  of  Ma^,  and  the  3d  of  June  1839,  when 
the  question  as  to  the  validity  of  the  patent  was  again  argued,  and  on  the  16t^  of  July 
his  lordship  ordered  that  the  plaintifrs  bill  should  be  dismissed  with  costs  (see  1  Beav. 
535).    The  plaintiff  appealed  to  the  House  of  Lords  against  the  two  orders  of  the 
31st  of  Jan.  1837  and  the  16th  of  July  1839*;  which  appeal  was  dismissed  on  tbe 
18th  of  June  1841. 

*  The  above  statement  of  the  principal  facts  and  proceedings  is  compiled  from  the 
printed  cases  of  t^e  aj^hmt  and  the  respondents  in  the  House  of  Lords. 
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first  of  then  relates  to  tiie  discharge  of  the  gum  fitnn  ike  silk-waste ;  the  second,  to 
dyeiiu  the  silk-waste.  It  ia  necessary,  therefore,  to  refer  to  that  part  of  the  speoifica" 
tkm  where  the  processes  of  discharging  and  dyeing  are  described ;  and  it  appears  that 

no  new  mode  of  perfornuDg  either  operation  is  claimed  ;  the  only  difference  oeing  as  to 
the  time  when  the  operation  is  to  be  performed.  These,  therefore,  are  no  subject  for  a 
patent ;  and  all  the  eight  heads  being  essential  to  its  validity,  and  expressly  made  so  by 
the  concluding  paragraph  of  the  specification,  the  destruction  of  any  of  them  destroys 
the  whole  patents 

As  to  entering  a  nonsuit,  the  declaration  does  not  charge,  nor  was  any  proof  given, 
that  the  defendant  sold  any  article  for  which  the  plaintiffs  had  a  patent.  If  the  silk, 
then,  is  to  be  considered  as  made  by  the  defendants  (and  that  point,  after  what  has 
fallen  from  the  court,  is  not  insisted  upon),  still  the  sale  of  it  does  not  support  the 
charge  in  the  declaration.  [Gresswell  J.  How  could  the  plaintaffs  charge  a  vending) 
They  do  not  claim  any  articles  of  sale ;  but  a  mere  process ;  and  that  may  raise  anotiier 
question,  whether  there  can  be  a  patent  for  any  thing  that  is  not  vendible.] 

As  to  arresting  the  judgment,  if  the  specification,  as  set  out  by  the  (Pendant  in 
his  plea,  does  not  disclose  the  subject-matter  of  a  patent,  the  action  must  fail.  The 
construction  of  the  specification  is  for  the  court ;  [196]  Neilson  v.  Harford  (8  M.  &  W. 
tK>6).  In  that  case  it  was  said  by  the  court  (b)  that  if  a  specification  contained  an 
untrue  statement  in  a  material  circumstance,  of  such  a  nature  that,  if  literally  acted 
a]xm  by  a  competent  workman,  it  would  mislead  him,  and  cause  the  experiment  to 
Cul,  the  specification  would  be  bad,  and  the  patent  invalidated,  although  Uie  jury,  on 
t]ie  trial  of  an  action  for  the  infringement  of  the  patent,  found  that  a  competent 
worianan  acquunted  with  the  subject,  would  not  be  misled  by  the  error,  but  would 
oorect  it  in  practice.  In  the  present  case,  there  is  an  uncertainty  as  to  the  subject- 
matter  of  the  patent ;  and  it  is  not  sufficiently  pointed  out  which  are  the  new  parte 
ud  which  are  uie  old.  Hanmr  v.  Playne  will  not  assist  the  plaintiffs  upon  this  point ; 
Ua  iu  that  case  a  former  patent  had  been  granted  to  the  same  patentee,  which  was 
recited  in  the  later  patent;  so  that  there  waa  a  reference  from  one  to  the  other; 
but  in  the  present  specificatiini  there  is  nothing  which  refers  to  any  previous 
information. 

TiNDAL  C.  J.  This  is  a  rule  obtained  by  the  defendant  calling  upon  the  plaintifiGs 
to  Bhew  cause  why  the  verdict  found  on  the  second  and  third  issues  should  not  be 
entered  for  the  defendant,  or  why  the  verdict  diould  not  be  set  aside  and  a  nonsuit 
be  entered,  or  why  there  should  not  be  an  arrest  of  judsnent 

I  will  endeavour  to  answer  the  two  latter  pcnnts  first,  which  do  not  involve  the 
Bsin  question  in  t^e  cause. 

As  to  ^e  first  of  these,  a  sufficient  answer  has,  in  fact,  been  already  given  in  t^e 
course  of  the  argument.  The  breach  alleged  in  the  declaration  is,  that  the  defendant 
bad  "  directly  and  indirectly  made,  used,  and  put  in  practice  the  said  invention,  and 
every  part  thereof,  and  counterfeited,  imitated,  and  resembled  the  same."  [197]  The 
proof  in  support  of  this  breach  was,  that  an  order  had  been  given  by  the  defendant,  in 
England,  for  the  making  of  silk  by  the  same  process  as  the  plaintiffs  ;  which  order  had 
been  executed  in  England ;  and  that  is  enough  to  satisfy  the  allegation  in  the  declara- 
tion,—that  the  defendant  made,  used,  and  put  in  praotace  the  phuntiCrs  invention, — 
though  the  silk  was,  in  fact,  made  by  the  agency  of  others. 

With  respect  to  the  last  objection,  whi^  is  taken  on  arrest  of  the  judgment  upon 
the  inae  caiaed  by  the  fifth  plu,  I  think  no  sufficient  ground  has  been  established  for 
that  purpose,  l^e  plea  contains  the  following  allegation  aa  to  the  specification ;  that 
it  "aid  not  particularly  describe  and  ascertain  the  nature  of  the  supposed  invention, 
ud  in  what  manner  the  same  were  to  be  performed."  The  jury  have,  in  effect,  found 
that  the  specification  was  sufficient,  so  that  a  workman  of  ordinary  skill  might  under- 
stand the  process  and  pursue  the  plan  pointed  out,  so  as  to  produce  the  proper  result 

This  plea  goes  to  the  whole  declaration,  and  the  issue  has  been  found  against  the 
defendant  No  authority  has  been  cited  to  shew  that,  where  a  plea  has  been  found 
to  be  false  in  fact,  and  the  verdict  has  been  against  the  defendant  on  that  part  of  the 
plea  which  is  put  in  issue,  he  can  avail  hims^  of  another  part,  which  is  not  in  issue, 
in  order  to  arreet  the  judgment   If  tiie  defendant  had  intended  to  avail  himself  of 

{h)  lb.  824.  The  point  was  not  decided  in  that  case,  as  the  patent  there  was 
held  valid. 
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the  insufficiency  of  the  specification,  he  might  have  stated  that  the  patent  was  void 
in  law,  and  the  question  might  have  been  raised  on  the  record,  and  determined  on 
demurrer.  But,  after  having  put  in  a  plea  which  contains  a  confession  of  the  whole 
right  of  action — which  plea  is  found  to  be  false  in  fact  on  the  point  in  issue, — the 
defendant  now  seeks  to  use  the  other  portion  of  the  plea,  which  is  not  put  in  issue, 
not  merely  as  an  admission,  on  the  part  of  the  plaintiffs,  for  the  purposes  of  the  plea, 
but  as  an  [198]  answer  to  the  ri^ht  of  the  plaintiffs  to  recover.  The  plea  contuns 
two  allegations ;  first,  that  the  plaintififs  did  not  inrol  an^  other  instrument  than  the 
one  previously  set  out  in  the  plea ;  and,  secondly,  that  such  instrumeRt  is  not  suffidenti^ 
particular.  The  issue  is  taken  on  the  latter  of  these  allegations;  and  this  admitB 
only  that  no  other  spedficataon  than  the  one  stated  had  been  inrolled ;  but  the  defeiid«it 
has  no  right  to  say  that  the  specification  u  not  only  defective  as  to  its  particularity, 
but  is  also  bad  for  other  reasons.  I  think,  therefore,  that  he  is  not  in  a  situation  to 
call  upon  us  to  arrest  the  judgment. 

We  come  then  to  the  main  question  in  the  case,  namely,  whether  the  defendant 
has  a  right  to  have  the  verdict  entered  for  him  on  the  second  and  third  issues.  These 
issues  are,  first,  whether  the  plaintiffs  were  the  true  and  first  inventors  of  the  process 
described ;  secondly,  whether  the  alleged  invention  was  a  new  invention ;  and  the 
special  fuiding  of  the  jury  upon  them  is,  that  the  invention  was  not  new,  bnt  ui 
improved  process,  and  not  a  new  combination.  Now,  according  to  the  plain  meaniug 
of  these  words,  the  jury  appear  to  have  found  that  there  was  no  novelty  in  the  plaintim^ 
alleged  invention ;  that  it  contained  no  new  combination,  but  that  it  was  only  an 
improvement  in  an  old  process ;  and  the  question  is,  whether,  if  this  finding  is  supported 
by  the  evidence,  the  issue  is  found  for  the  plaintiffs  or  the  defendant ;  and  it  appears 
to  me  that  it  is  found  for  the  defendant,  and  that  the  verdict  ought  to  be  so  entered 
accordingly. 

In  order  to  ascertain  this  point,  let  us  see  what  it  is  the  patent  is  taken  out  for, 
and  what  the  specification  declares  to  be  the  nature  of  the  discovery.  The  invention 
is  said  to  be  "  a  new  or  improved  process  or  manufacture  of  silk,  and  silk  in  combination 
with  certain  other  fibrous  substances  ; "  and  the  nature  of  the  inven-[199]-tion  is  said 
to  consist  in  eight  different  branches  or  parts  of  the  process  of  spinning  the  silk.  It 
appears,  therefore,  that  the  intent  is  taken  out  strictly  and  entirely  for  a  process. 

It  is  not  necessary,  on  this  occasion,  to  go  into  the  question,  whether  or  not  a 
patent  can  be  supported  for  a  process  only.   If  the  speeification  were  properly  pre- 
pared, it  probably  might  be  considered  a  fit  subject  for  a  patent.   Lord  G.  J.  £yre 
seems  to  be  of  tliat  opinion  in  BouUon  v.  BuU  (2  H.  Bla.  463),  where  his  lordship,  in 
giving  judgment,  says,  "  When  the  effect  produced  is  some  new  substance  or  composi- 
tion of  things,  it  should  seem  that  the  privilege  of  the  sole  working  or  making  ought 
to  be  for  such  new  substance  or  composition,  without  regard  to  the  mechanism  or 
process  by  which  it  has  been  produced,  which  though  perhaps  also  new,  will  be  only 
useful  as  producing  the  new  substance"  (ib.  492).    And  he  adds,  "When  the  effect 
produced  is  no  substance  or  composition  of  things,  the  patent  can  only  be  for  the 
mechanism,  if  new  mechanism  is  used,  or  for  the  process,  if  it  be  a  now  method  of 
operating,  witit  or  without  old  mechanism,  by  which  the  effect  is  produced  "  (ib.  493), 
And  there  are  other  passages  in  the  judgment  to  the  same  effect    Such  aUo  seems 
to  have  been  the  opinion  m  the  couit,  pronounced  by  Abbott  C.  J.  in  Bex  v.  fFheder 
(2  B.  &  Aid.  346),  where  this  language,  carefully  guarding  gainst  an  abuse  of  tiie 
doctrine,  is  used ;  "  the  word  *  manufactures '  has  been  generally  understood  to  denote 
either  a  thing  made,  which  is  useful  for  his  own  sake,  and  vendible  as  such,  as  a 
medicine,  a  stove,  a  telescope,  and  many  others,  or  to  mean  an  engine  or  instrument, 
or  some  part  of  an  en^ne  or  instrument  to  be  employed,  either  in  the  making  of  some 
previously  known  article,  or  in  some  other  useful  purpose,  as  a  [200]  stocking  frame, 
or  a  steam-engine  for  raising  water  from  mines.    Or  it  may  perhaps  extend  also  to  a 
new  process  to  be  carried  on  by  known  implements,  or  elements  acting  upon  known 
substences,  and  ultimately  produdng  some  other  known  substance,  but  producing  it 
in  a  cheaper  or  more  expeditious  manner,  or  of  a  better  and  more  useful  kind.  But 
no  merely  philosophical  or  abstract  prindple  can  answer  to  the  word  manufacturee. 
Something  of  a  corporeal  and  substantial  nature,  something  that  can  be  made  by  man 
from  the  matters  subjected  to  his  art  and  skill,  or  at  the  least  some  new  mode  id  employ- 
ing praotioally  his  art  and  skill,  is  requisite  to  satisfy  this  word."  And  in  a  subeequeDt 
put  of  the  same  judgment  it  is  said,  "  Supposing  a  new  process  to  be  the  lawful  au bjeet 
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of  a  patent,  he  may  represent  himself  to  be  the  inventor  of  a  new  process,  in  which 
case  it  would  seem  that  the  word  '  method '  may  be  properly  used  as  synonymous  with 
process.    The  language  of  the  patent  may  be  explained  and  reduced  to  certainty  by 
the  specification  ;  out  the  patent  must  not  represent  the  party  to  be  the  inventor  of 
one  thing,  and  the  specification  shew  him  to  be  the  inventor  of  another;  because 
perhaps  if  be  had  represented  himself  as  the  inventor  of  that  other,  it  might  have 
been  well  known  that  the  thing  was  of  no  use,  or  was  in  common  use,  and  he  might 
not  have  obtained  a  grant  as  the  inventor  of  it"   Now  looking  at  the  specification  in 
this  case,  it  appeus  to  me  that  the  patent  cannot  be  summrtMi  in  law ;  because  the 
plaintilfs  have  claimed  more  than  they  are  in  fact  entitlw  to.   One  cannot  read  the 
deacription  of  the  invention,  and  the  purposes  for  which  it  is  intended,  without  under^ 
standing  it  to  be  a  claim  of  an  improvement  of  certain  machinery  to  produce  a  certain 
desired  effect.    The  specification  contains  eight  different  parts  or  heads.    (His  lordship 
read  them  (supra,  179-187)  over.)   Now,  dismissing  [201]  all  of  the  eight  from  our 
consideration,  but  Nos,  6  and  7,  I  confess  I  cannot  understand  those  two,  except  as 
claiming  an  improvement  of,  or  a  new  combination  in  the  throstle-machine.    That  the 
patentees  meant  to  claim  all  the  eight  parts  as  forming  one  whole,  is  abundantly  clear 
from  the  latter  part  of  the  specification,  where  they  expressly  say,  '*  we  disclaim  those 
parts  of  the  process  or  mechanism  which  were,  or  may  have  been,  previously  to  the 
granting  of  our  patent,  well  known  or  in  use  for  the  same  purposes  ;  but  we  restrict 
our  cUims  to  the  eight  several  heads  of  invention  mentioned  in  the  early  part  of  this 
^lecification,  all  of  which  we  believe  to  be  new  and  of  great  public  utility."  There- 
fore the  patentees  are  bound  to  shew  that  each  of  the  eight  parts  is  new  and  of  public 
utility.    They  describe  the  old  method  of  spinning  silk-waate,  and  then  say ;  "  Having 
thus  explained  the  old  or  ordinary  process  of  converting  silk-waste  into  yam,  we  will 
proceed  to  describe  our  novel  process,  by  which  we  produce  a  new  or  improved  manu- 
facture of  yam  or  thread."   The  claim  therefore  is  clearly  in  respect  of  a  novelty ; 
and  it  must  be  a  novelty,  either  in  the  process  or  in  the  machinery.    Now  the  jury 
have  found  that  the  subject  of  the  patent  is  not  a  new  invention,  or  a  new  combina- 
tirm  ;  but  that  it  is  an  improved  proc^  :  and  if  the  specification  had  stopped  at  this 
point,  it  might  perhaps  have  been  a  hard  measure  to  deal  to  the  party,  to  say  this 
was  a  claim  of  new  machinery,  though  I  am  inclined  to  think  it  would  be  so  considered. 
But  they  ihen  go  on,  and,  after  describing  the  improvements  in  the  method  of  obvia^ 
tmg  the  BumMMed  necessity  of  cutting  or  shortenit^  the  filaments  of  silk-waste,  in 
discharging  the  gum  and  dyeing  the  silk,  they  say,  "  Having  now  expkuned  the  nature 
of  the  flmwing  and  roving  macninery  which  we  have  found  to  answer  best,  and  the 
Mveral  processes  of  drawing  and  roving  silk-waste  alone,  and  of  silk-waste  in  com- 
bination with  wool  and  with  [202]  flax,  we  will  proceed  to  describe  the  spinning- 
Buchine  by  which  the  rove  is  drawn  or  elongated  into  strands  to  be  spun  into  yam 
or  thread.    The  annexed  drawings,  for  the  most  part,  represent  the  well  known 
B|KnniDg-frame  called  a  throstle  on  the  principle  of  the  long-ratcb  as  employed  in  the 
spinning  of  flax,  which  machine,  oombmed  with  the  improvements  we  nave  applied 
to  it,  we  apply  to  the  new  and  useful  purpose  of  sninning  silk-waste  of  long  fibres  into 
yam  or  thread  from  rove,  either  in  the  gum  or  dischai^ed  or  dyed,  as  before  men 
^ed ;  and  also  of  rove  made  from  silk-waste  of  long  fibres  in  combination  with  flax 
or  with  wool."   They  profess  therefore  to  describe  the  machine  to  be  used  for  this 
purpose  by  drawings;  and  the  expression  that  t^ese  drawinjB;s  "for  the  most  part 
tcfvesent  the  well  known  spinning  frame  called  a  throstle,"  implies  that  some  new 
pot  in  the  machine  represented,  has  been  discovered  by  them.    They  then  go  on  to 
explain  the  meaning  of  the  drawings,  and  the  use  of  the  brass  bosses,  the  throstle- 
frune,  and  the  application  of  water.    (His  lordship  here  read  that  portion  (supra,  185) 
of  the  specification.) 

I  confess  I  feel  it  impossible  to  apply  all  this  language  otherwise  than  to  a  sub- 
stantive claim  to  an  invention  of  a  new  machine,  or  a  new  combination  of  the  parts 
of  an  old  machine  :  the  juiy,  however,  have  by  their  special  finding  negatived  both  ; 
■nd,  unless  we  could  see  from  the  evidence  that  they  were  decidedly  wrong,  the 
nat^r  must  rest  there.  I  think,  upon  the  finding  of  tiie  jury,  t^ere  is  sufiicient  to 
Mb'de  the  defendant  to  have  the  ven£ct  entered  wr  him  on  both  the  second  and  the 
Uiird  issues ;  and,  upon  t^e  eridenoe,  I  see  no  reason  to  be  dissatisfied  with  that  finding. 

GOLTBUM  J.  I  also  think  that  the  verdict  must  be  entered  for  the  defendant  on 
the  sectrnd  and  iliird  pleas. 
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[203]  The  verdict  specially  found  by  the  jury  is  clearly  not  in  favour  of  the 
plaintiffs ;  as  it,  in  terms,  negatives  the  allegation  in  the  declaration  that  the  alleged 
invention  was  a  new  invention.  And  I  think  that  unless  each  of  the  eight  points  in  the 
specification  is  new,  the  plaintiffs  are  not  entitled  to  have  the  verdict  entered  for  them. 

It  is  not  necessary  to  consider  what  the  verdict  should  have  been,  but  what,  in 
fact,  it  is.  The  jury  have  found  that  the  invention  was  not  new ;  that  there  was  do 
new  combination ;  but  that  there  was  an  improved  process.  Now  I  am  not  prepared 
to  aa^  that  an  improved  process  may  not  be  considered  a  manufacture  within  the 
meamng  of  the  statute  (21  Jac.  1,  c.  3);  and  if  the  jury  had  only  found  that 
patentees  had  discovered  an  improved  process,  I  should  have  been  under  some  difficulty 
as  to  the  effect  of  their  finding ;  but  they  have  negatived  both  novelty  in  inveDtion 
and  in  combination. 

Then,  looking  at  the  verdict  as  being  in  favour  of  the  defendant  on  the  third  plea, 
we  may  still  examine  the  evidence  to  see  whether  there  was  such  proof  of  novelty 
as  would,  in  fact,  amount  to  a  new  invention  ;  as  that  might  have  been  a  ground  for 
a  new  trial  But  looking  at  the  evidence,  I  cannot  find  any  novelty  in  the  process 
so  as  to  satisfy  my  mind  that  the  jury  ought  to  have  found  that  there  was  a  new 
process.  It  seems,  in  fact,  to  have  been  the  application  of  an  old  machine  to  a  new 
process,  without  any  material  variation  in  the  combination,  or  any  new  combinataaa 
of  the  parts  of  the  old  machine. 

It  appears  from  the  specification  itself  that  the  processes  of  dyeing  and  of  dischai^ging 
the  gum  were  performed,  in  a  different  stage,  it  is  true,  but  (Utogether  in  the  same 
mode  that  was  rormerly  known — the  only  alteration  being  in  point  of  tinw. 

Looking  then  at  the  evidence  and  the  finding  of  the  jury,  I  think  they  mewt  that 
a  better  article  was  pro-[204]-duced  by  the  patentees ;  but  that  there  was  no  novelty 
of  combination  and  no  invention  employed  in  bringing  about  this  result. 

This,  then,  disposes  of  the  third  issue.  As  to  the  point  arising  on  the  first  issue, 
it  has  already  been  disposed  of  during  the  argument. 

With  regard  to  the  point  urged  in  arrest  of  judgment,  I  have  not  fully  made  up 
my  mind  upon  the  subject ;  but  after  the  decision  upon  the  two  other  points,  it  does 
not  seem  material  to  consider  it. 

Ebskine  J.  The  jury  in  this  case  have  found  on  the  firsts  second,  fourth,  and 
fifth  issues  for  the  plaintiffs.  On  the  second  and  third  issues  there  has  been  a  special 
finding,  on  an  understanding  between  the  parties  that  the  court  should  derade  for 
whom  the  verdict  should  be  entered. 

As  to  ^e  first  issue,  on  which  there  was  an  application  for  a  nonsuit^  the  point 
was  given  up  by  counsel,  in  consequence  of  an  intimation  by  my  lord  in  the  course 
of  the  argument. 

The  second  and  third  issues  raise  the  question,  whether  the  process  for  which  the 
patent  was  taken  out  was  a  new  invention.  The  jury  have,  in  distinct  terms,  negatived 
both  these  issues  in  the  first  branch  of  their  special  finding ;  but  they  have  added 
something  upon  which  the  plaintiffs  rely,  as  being,  in  substance,  in  their  favour.  It 
is  contended,  on  their  part,  that  the  meaning  of  the  special  finding  is,  that  the  patentees 
had  invented  a  new  process,  which,  in  point  of  law,  would  amount  to  a  new  invention ; 
and  that,  looking  at  the  whole  of  the  evidence,  and  comparing  it  with  the  special 
finding  ol  the  jury,  it  is,  in  substance,  found  tiiat  there  was  a  new  and  improved 
process,  and,  consequently,  that  the  plaintiffs  were  entitled  to  the  verdict  on  these 
issues.  But  it  appears  uiat  the  plaintiffit  have  not  made  out  [206]  such  a  case  of  an 
improved  process  as  would  entitle  them,  as  inventory  to  sustain  tiieir  patent  I  think 
there  was  no  evidence  to  warrant  a  different  finding  from  that  at  which  the  jury  have 
arrived  ;  and  even  though  there  may  be  a  new  patent  for  a  new  process  as  heme  a  new 
invention,  or  rather  a  "  new  manufacture  "  within  the  terms  of  the  statute,  yet  1  think 
upon  the  evidence,  there  was  clearly  no  such  novelty  here. 

The  alleged  invention  is  divided  into  eight  heads ;  the  fourth  and  fifth  of  which 
it  is  not  necessary  to  consider.  The  patent  is  clamed  in  respect  of  all  these  eight 
points ;  they  are  all  branches  of  one  process ;  the  plaintiffs  must  therefore  shew  that 
the  whole  process  was  new  in  all  these  parts.  Now,  undoubtedly,  an  argument  may 
be  raised  that  there  was,  at  least,  some  degree  of  novelty  as  to  the  change  of  the 
process  in  which  the  discharge  of  the  gum,  or  the  dyeing,  was  effected,  as  mentioned 
in  the  first  two  heads ;  but  if  ^  substantial  ^aita  of  the  process  were  not  new,  then, 
I  think,  the  plaintifis  must  faiL 
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The  tiiiid  head  is  said  to  consist  "in  a  part  of  our  process  by  which  we  spin  yam 
hooi  dressed  or  heckled  silk-waete  of  long  fibres,  either  in  the  grain  or  disclurged ; " 
and  this  dearly  does  not  include  either  of  the  first  two  heads.  But  what  novelty  of 
process  is  there  under  this  third  headi  It  appears  that  the  process  of  spinning  silk- 
waste  with  an  uncut  fibre,  had  been  before  practised.  It  is  said,  indeed,  that  this 
was  done  in  secret,  and  that  it  had  not  been  made  public ;  and  undoubtedly  if  that 
bet  were  made  out,  I  should  agree  with  the  plaintiffs  that  this  would  be  no  objection 
to  the  patent ;  inasmuch  as  there  must  be  publicity  of  a  previous  invention  in  order 
to  avoid  a  patent  subsequently  taken  out  for  the  same  thing.  But  I  think  there  was 
abundant  evidence  to  shew  that  to  some  extent — and,  indeed,  to  a  considerable  extent 
\30S} — this  process  had  been  publioly  practised  before  the  patent  was  taken  out,  although 
it  had  not  been  carried  to  such  a  state  of  perfection  as  it  was  under  the  plointi^' 

I  come  therefore  to  the  conclusion,  on  this  point,  that  there  was  nothing  new  in 
the  process,  or  in  the  machinery,  by  which  the  silk-waste  was  spun ;  and  the  whole 
of  the  plaintiffs'  claim  amounts  to  this,  that  they  have  applied  the  old  machine  and 
process  more  skilfully  than  others  have  done  before  them.  The  result  of  such  applica- 
tiou  may  be  useful  to  the  public ;  and,  indeed,  the  jury  have  found  that  it  is  so ;  but 
that  is  not  what  the  plaintiffs  have  claimed.  They  have  claimed  the  pt^icular  use 
of  a  machina,  which  had  been,  in  fact,  used  in  a  similar  manner  before. 

As  to  the  othffl*  heads  of  the  specification,  they  are  not  proved,  on  the  evidence, 
to  be  new ;  on  the  contrary,  they  are  shewn  to  have  been  previously  known  and 
practised  by  others. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the  verdict  should  be  entered  for 
the  defendant  on  the  second  and  third  issues. 

CRES8WELL  J.  I  also  am  of  opinion  that  the  verdict  should  be  entered  for  the 
defendant,  on  the  second  and  third  issues. 

The  patent  right  claimed  in  this  case  is  undoubtedly  of  rather  a  singular  character. 
It  is  not  a  claim  iu  respect  of  any  article  produced — it  is  not  a  claim  for  any  machine 
for  the  production  of  an  article — ^it  is  not  a  claim  for  any  particular  ingredient — ^but 
it  is  a  claim  for  a  mere  process. 

There  are  dicta,  but  there  is  no  distinct  decision  to  be  found  in  the  books,  that 
the  oDussion  of  part  of  a  |»vviously  known  process  ma^  he  the  subject  of  a  patent ; 
that  is  a  point  to  which  I  shall  be  prepared  to  [207]  give  my  oonsiderataoD  when  it 
•riseS)  but  it  is  not  the  present  case. 

I  do  not  consider  it  necessary  to  go  into  the  evidence  in  this  case ;  no  fault  is 
fomid  with  the  verdict ;  but  each  party  claims  to  have  the  verdict  entered  for  them 
upon  the  special  finding  of  the  jury.  Now  they  have  found  that  the  subject  of  the 
patent  is  not  a  new  invention,  and  that  it  is  not  a  new  combination,  but  that  it  is  an 
improved  process.  Then  the  question  is,  have  the  plaintiffs  claimed  a  new  invention, 
or  a  new  combination  T  For  if  they  have,  the  jury  have  found  that  there  was  neither. 
The  specification  states  that  the  subject  of  the  patent  is  an  '*  invention  of  a  new  and 
noproved  process  or  manufacture  of  silk,  and  silk  in  combination  with  certain  other 
fibrous  substances ; "  and  the  patentees  then  declare  that  the  nature  of  their  said 
invention  consists  in  eight  parts  or  heads,  which  are  then  set  forth.  And  if  there 
could  be  any  doubt  as  to  the  intention  of  the  patentees  to  claim  all  the  eight  pui», 
soch  doubt  would  be  removed  by  the  concluding  passage  of  the  specification,  where 
thty  say  we  restrict  our  claims  to  the  eight  several  heads  of  invention  mentioned  in 
the  early  part  of  this  specificatnon,  all  of  vhich  we  believe  to  be  new,  and  of  great 
puUic  utility," 

Then  does  it  appear  that  the  patentees  claim  any  novelty  of  mechanism  1  I  think 
it  clear  that  they  do.  I  have  considerable  doubt,  whether  under  the  sixth  head 
mentioned  in  the  specification,  they  mean  to  claim  the  throstle-machine  on  the  principle 
of  the  lon^  ratch  as  an  invention,  or  merely  the  improved  use  of  it :  and  if  there  were 
any  question  on  the  ambiguity  of  the  specification,  I  should  be  disposed  to  think  this 
difficult  for  the  plaintiffs  to  get  over.  Under  the  seventh  head  the  plaintiffs  clearly 
claim  certain  improvements  in  the  throstlp  ;jachine,  as  their  own  ;  but  the  jury  have 
said  there  was  no  new  invention ;  and  this  is  equally  fatal  to  [20^  the  plaintiffis, 
whether  they  claim  a  put  only  of  the  machine  or  the  whole  of  it,  as  a  new  inven- 
tion.   If  they  mean  to  claim  a  new  combination,  the  jurv  have  found  t^ere  was  none. 

But  I  thmk  it  dear  tiiat  the  plaintifis  intended  to  claim  a  novelty  of  mechanism. 
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It  is  immaterial  therefore  to  iuquiro  what  may  be  meant  by  the  term  "improved 
process ; "  for,  whatever  it  may  mean,  it  does  not  relieve  the  plaintiffs  from  the 
difficulty  they  labour  under, — of  having  claimed  a  new  invention,  which  claim,  in  Eact^ 
is  distanctly  found  against  them. 

Rule  absolute,  to  enter  the  verdict  for  the  defendant,  on  the  second  and  thiid 
issues. 

Bompas  Serjt,  then  proposed  to  argue  the  cross  rule  that  had  been  obtained  fay 
tiie  plainlifis  for  a  new  trial ;  but 

The  court  said,  that  the  former  part  of  that  rule  (to  enter  the  verdict  for  the 
plaintiffs  on  the  second  and  third  issues)  had  been  disposed  of  by  the  judgment  just 
pronounced ;  and  that  the  latter  part  (to  grwt  a  new  trial)  was  only  conditional— 
upon  the  court  being  of  opinion,  that  the  verdict  was  incongruous  and  could  not  he 
entered  for  either  party. 

Rule  for  a  new  trial  dischaiged. 

[209]   Sanderuon  and  Others  v.  Collbian  and  Another.   April  22,  1812. 

[S.  C.  4  Scott,  N.  R.  638;  11  L.  J.  C.  P.  270.] 

Matter  of  estoppel  in  pais  may  be  pleaded. — The  acceptor  of  a  bill  cannot,  in  an 
action  agaiust  him  by  an  indorsee,  dispute  the  handwriting  of  the  drawer ;  and  if 
he  do  so  by  plea,  the  plaintiff  may  reply  the  acceptance  by  way  of  estoppel. — In  a 
declaration  upon  a  foreign  bill  drawn  by  A.  upon  the  defendants,  payable  sixty 
days  after  sight*  it  was  alleged  that  the  defendants,  "  more  than  sixty-three  days 
before  the  commencement  of  the  suit,  to  wit,  on,  &c.,  had  sight  of  the  said  bill,  and 
fchen  accepted  the  same."  Plea,  that  A.  did  not  make  the  bill ;  replication  (by  way 
of  estoppel)  that  at  the  time  the  defendants  accepted  the  said  bill,  as  in  the  declara- 
tion mentioned,  the  same  purported  to  have  been  made  by  A.,  and  to  hare  been 
signed  by  A.  as  drawer ;  and  wat  the  phuntiffB,  at  the  time  the  UU  was  so  iiid<Hwd 
as  in  the  declaration  mentioned,  had  no  notice  or  knowledge  that  it  was  not  made 
by  A.,  and  that  they  gave  value  for  the  same  upon  the  faith  and  credit  of  the 
defendants'  acceptance : — Held,  coupling  the  replication  with  the  declaration,  that 
suf&ciently  appeared  that  the  defendants  had  sight  of  the  bill  before  acceptance, 
and  therefore  that  the  estoppel  was  pleaded  with  sufficient  particularity. — Per 
Coltman  J.  That  it  was  not  material  to  allege  that  the  acceptors  had  sight  of  the 
bill — Per  CreBswell  J.   That  the  plea  contained  no  answer  to  tiie  deolantioD. 

Assumpsit  The  first  count  of  the  declaration  stated,  that  whereas  certain  persons 
using  the  name,  style  and  firm  of  Dseniker  and  Wegmann,  on,  &c.,  in  parts  beyond 
the  seas,  to  wit,  at  Rio  de  Janeiro,  made  their  bill  of  exchange  in  writing,  and  directed 
the  same  to  the  defendants,  and  thereby  required  the  defendants  to  pay  that  their 
first  of  exchange,  second  and  third  not  paid,  to  the  order  of  a  certain  person,  therein 
named  and  described  as  A.  V.  Bahlsen,  Es<j.,  6001.  sterling,  sixty  days  ^ter  the  si^t 
thereof ;  that  the  defendants,  more  than  sixty-three  days  before  the  commencement 
of  the  Buit^  to  wit,  on,  &c.,  had  sight  of  the  said  bill,  and  then  accepted  the  same, 
payable  at  Messrs.  Jones,  Loyd  and  Ca  :  that  the  said  person,  so  named  and  described 
in  the  said  bill  as  A.  V.  Bahlsen,  Esq.,  then  indorsed  the  said  bill,  by  and  in  the  name 
of  A.  V.  Bahlsen,  to  the  plaintiffs ;  of  which  the  defendant  then  had  notice,  and  Uien 
promised  the  plaintiffs,  to  pay  them  the  amount  of  the  said  bill,  according  to  the  tenor 
and  effect  of  the  bill,  and  of  the  said  acceptance.    Breach,  non-payment 

[^210]  The  second  count  was  upon  a  similar  bill  for  lOOOL,  drawn  by  the  same 
parties,  in  the  same  manner,  upon,  and  accepted  by,  the  defendants. 

First  plea,  that  the  said  D.  and  W.  did  not  make  the  said  bills  of  exchange  in  tha 
said  first  and  second  counts  of  the  said  declaration  respectively  mentioned,  or  either 
of  them,  modo  et  formft  (a). 

Replication  to  the  first  plea,  so  far  as  it  related  to  the  first  count,  that  the  defen- 
dants ought  not  to  be  allowed  to  plead  or  say,  that  the  said  D.  and  W.  did  not  make  the 
said  bill  m  Uie  said  first  count  of  the  declaration  mentioned,  because  tJhe  plaiutiiffs  say 

(a)  There  were  other  pleas  traversing  the  acceptance  and  indorsement  of  the  bilisj 
upon  which  issue  was  joined. 
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that,  at  the  tixae  when  the  defendants  accepted  the  said  bill  of  exchange  as  in  the 
said  first  count  mentioned,  the  same  bill  purported  to  have  been  made  and  drawn  by 
the  said  D.  and  W.,  and  to  have  been  signed  by  them  as  the  drawen  thereof ;  and 
tJiat  the  pkuDtiffit,  at  the  time  when  the  Iwt-meimoned  bill  was  so  indorsed  to  them 
as  in  the  said  first  count  mentioned,  had  no  notice  or  knowledge  that  the  said  bill  had 
not  been  made  by  the  said  D.  and  W.,  and  they,  before  the  said  bill  of  exchange 
became  due  and  payable  according  to  the  tenor  and  effect  thereof,  gave  value  for  the 
same,  upon  the  faith  and  credit  of  the  defendants*  acceptance  thereof.  Verification ; 
and  jmiyer  of  judgment  if  the  defendants  ought,  contrary  to  their  said  acceptance  of 
the  said  bill  in  the  said  first  count  mentioned,  and  to  their  acknowledgment  thereby, 
to  be  admitted  to  say  that  the  said  D.  and  W.  did  not  make  the  said  bill  in  the  said 
firat  count  mentioned. 

There  waa  a  similar  replication  to  the  first  plea,  so  far  as  it  related  to  the  second 
oDunL 

Sped^  demurrer  to  the  replicatioo  to  the  first  plea,  so  far  as  it  related  to  the  first 
eount,  aaeigning  for  causes,  [^1]  that  the  subjectrmatter  of  the  said  rej^catitm  waa 
matter  of  evidence  only,  and  did  nol^  by  law,  constitute  an  estoppel  to  ^e  defeDdante* 
{heading  the  said  plea  to  the  first  count ;  that  the  replication  was  a  departure  from 
the  first  count,  wherein  it  was  alWed  that  D.  and  W.  made  the  bill  therein  mentioned, 
whilst  it  was  admitted  by  the  replication  that  they  did  not  make  any  such  bill ;  that 
the  replication  was  inartificially  and  improperly  pleaded,  and  without  the  certainty 
required  by  law  in  a  plea  of  estoppel,  in  this,  that  it  did  not  affirmatively  and  pre- 
cisely state,  by  positive  and  direct  averments,  the  facts  which  were  necessary  to 
constitute  the  alleged  estoppel,  namely,  that  there  waa  such  a  bill  as  that  alleged  in 
the  said  first  count,  that  the  defendants  did  accept  such  bill,  that  they  had  sight  of  it^ 
and  that  the  acceptance  was  written  upon  a  part  of  the  said  bill,  whereon  were  written 
the  names  of  D.  and  W.  as  drawera. 

There  was  a  similar  demurrer  to  the  roplioati(m  to  the  plea  so  for  as  it  related  to 
the  second  count 

Joinder  in  demurrer. 

Channell  Serjt,  in  support  of  the  demurrers.  Three  questions  are  raised  in  this 
ease ;  firat,  -whether  the  defendants,  after  having  accepted  the  bills,  are  at  liberty  to 
shew  that  the  names  of  the  drawers  have  been  forged,  and  that  the  bills  were  not,  in 
fact,  drawn  by  the  parties  by  whom  they  purported  to  have  been  drawn ;  secondly, 
whether  the  plaintifis  can  reply  the  acceptance  by  the  d^endanta,  by  way  of  estoppel ; 
and,  thirdly,  supposing  they  can  do  so,  whether  the  estoppel  has  been  pleaded  with 
all  the  necessary  circumstances. 

It  may  be  admitted,  that  the  plaintifiFs  make  out  a  prim&  facie  case  by  shewing  the 
aooeptBooe  of  the  bills  by  the  defendants ;  but  they  must  rely  upon  the  acceptance, 
wther  aa  a  declaration  by  the  defendants  that  [212]  the  bills  were  properly  dnura, 
w  as  an  act  done  by  the  d^ndants  to  the  same  efiech  In  either  case  it  is  competent 
to  the  defenduite  to  rebut  the  presumption.  In  W^iUemson  v.  Luitoidge  (1  Stra.  648), 
wlifsh  was  an  action  against  the  acceptor  of  a  bill,  it  was  objected  that  the  phuntiff 
should  not  be  admitteato  prove  the  acceptance,  until  he  had  proved  the  hand  of  the 
drawer ;  but  Lord  Baymond  C.  J.  was  ot  opinion,  that  proof  of  an  acceptance  was  a 
safBcient  acknowledgment  on  the  part  of  the  acceptor,  who  must  be  supposed  to  know 
the  hand  of  his  own  correspondent ;  but  he  said  it  would  not  be  conclusive  evidence ; 
and,  therefore,  if  the  defendant  oould  shew  the  contrary,  the  reading  the  bill  on  behalf 
of  the  plaintifis  should  not  prelude  him.  So,  in  Cooper  v.  Le  Blanc  (2  Stra.  1051), 
which  was  an  action  against  an  indorser  of  a  note,  the  Chief  Justice  (Lord  Hardwicke) 
refused  to  let  the  defendant  in,  to  shew  forgery  by  similitude  of  hands,  since  it  would 
tend  to  dflBtroy  all  negotiation  of  notes  and  lulls.  But  he  seemed  inclined  to  allow 
pnxrf  <tf  actual  foi^ry,  if  the  defendant  oould  have  shewn  it  In  Jmys  v.  Faider 
<2  Str&  946),  indeed,  where  the  actaon  was  by  the  indorsee  against  the  acceptor  of 
the  bill.  Lord  Raymond  C.  J.  would  not  admit  the  defendant  to  prove  forgery,  by 
calling  persons  acquainted  with  the  hand  of  the  drawer,  who  would  swear  they  did 
Qot  believe  the  bill  to  be  in  his  hand.  And  his  lordship  strongly  inclined,  that  even 
actual  proof  of  forgery  would  not  excuse  the  defendants  against  their  own  acceptance, 
which  had  given  the  bill  a  credit  to  the  indorsee.  This  case  does  not  appear  reconcil- 
able with  fVilkinson  v.  Lulwidge,  unless  (as  is  suggested  by  Mr.  Nolan,  in  a  note  to 
Jenjf$  T.  fawJer),  "  a  distinction  arises  where  the  action  is  brought  by  the  payee  against 
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the  acceptoi',  (as  that  case — Wilkinson  v.  Lutwidge — [2l3]  seems  to  have  hem),  and 
vhere  it  is  brought  by  an  indorsee  for  a  valuable  consideration,  as  in  the  preseDt, 
(Jmys  V.  Fawlery  The  dictum  of  BuUer  J.,  in  Smith  v.  Chester  (1  T.  R.  654,  655), 
wilt  probably  be  relied  on  by  ike  other  side.  His  lordship  said,  '*  when  a  bill  is  {re- 
sented for  acceptance,  the  acceptor  only  looks  to  the  hand-writing  of  the  dnnror, 
which  he  is  afterwards  precluded  from  disputing ;  and  it  is  on  that  aooount  that  ao 
acceptor  is  liable,  even  though  the  bill  be  forged ; "  but  that  dictum  was  not  necessary 
for  the  decision  of  the  case.  There  is  a  similar  dictum  by  Dampier  J.  in  Bass  v.  Cliw 
(4  M.  &  S.  13,  15),  but  which  also  was  extrar-judicial.  Price  v.  NeaX  (3  Burr.  1354, 
1  W.  Bl.  390),  in  which  Jenys  v.  Fawhr  was  cited  (3  Burr.  1356),  will  likewise  be 
relied  on  ;  but  it  does  not  bear  upon  this  case ;  the  only  question  there  being,  whether, 
under  the  circumstances,  an  action  for  money  had  and  received  could  be  maintained. 

Secondly,  even  supposing  the  defendants  were  concluded  from  disputing  the 
drawing  of  the  bills,  such  matter  is  not  pleadable  by  way  of  estoppel.  The  pluntaffs 
have  endeavoured  to  put  matter  of  evidence  upon  the  record ;  which  is  contraiy  to 
one  of  fJto  first  rules  of  pleading.  A  defendant,  in  his  plea,  may  always  traverse  a 
mateiial  allegation  made  by  the  plaintaff  in  his  declarataon.  In  an  action  against  a 
drawer  of  a  bill,  although  the  bill  has  been  accept«j,  it  is  not  necessary  to  aver  the 
acceptance  (e) ;  but,  in  a  declaration  against  the  acceptor,  it  is  necessary  to  allege  the 
drawing ;  and  that  allegation,  therefore,  may  be  traversed.  It  does  not  follow  th^ 
what  may  be  conclusive  as  evidence,  can  be  pleaded  by  way  of  estoppel.  In  the 
instances  of  land-[214]-lord  and  tenant,  and  several  other  cases,  one  party  is  estopped 
from  disputing  certain  things,  but  the  estoppel  is  not  pleadable.  In  an  action  by 
landlord  against  tenant,  if  the  defendant  plead  nil  habuit,  the  plaintiff  may  demur  (<!)> 
If  the  lease  be  by  deed,  the  plaintiff  may  certainly  reply  that  fact  by  way  61  estoppel, 
because  the  demise  is  by  indenture. 

Thirdly,  if  the  estoppel  here  was  pleadable,  it  has  not  been  properly  pleaded. 
Although  this  is  a  tecnnioal  objeetdon,  it  is  entitled  to  consideration.  Matter  of 
estoppel  must  be  pleaded  with  every  particularity.  In  (uder  to  raise  an  estoppel  in 
this  case  it  should  have  been  shewn  that  the  defendants  had  an  opportunity  of 
inspecting  the  bills  when,  or  before,  they  accepted  them.  But  the  replications  nere 
have  not  stated  the  circumstances  necessary  to  give  rise  to  such  an  estop|>el.  They 
do  not  allege  that  the  defendants  had  sight  of  the  bills,  and  accepted  them  in  writing; 
and  the  language  of  the  declaration  does  not  help  the  omission.  Both  counts  of  the 
declaration,  indeed,  state  that  "  the  defendants  had  sight  of  the  said  bill  of  exchange, 
and  then  accepted  the  same ; "  but  the  defendants  had  no  opportunity  of  traversing 
the  allegation  that  they  had  sight  of  the  bills.  The  statute  (1  &  2  G.  4,  c.  78,  s.  2), 
having  made  no  alteration  with  respect  to  the  acceptance  of  foreign  bills,  a  foreign 
bill  may  stall  be  accepted  by  parol,  or  by  a  writing  not  on  the  face  of  the  institiment 
The  allegation  in  the  declaration — that  the  defendant  had  sight  of  the  biU8,-'Wafl 
therefore  immaterial,  and  consequently  not  traversable.  The  all^tion  in  question 
is,  in  fact,  made  wit^  reference  to  the  sixty  days  wluch  are  computed  from  the  day 
of  sight ;  and  any  thing  tantamount,  that  would  have  fixed  the  day  of  [216]  payment, 
would  have  answered  the  purpose,  as  well  as  a  reference  to  the  day  of  sight. 

Bompas  Serjt  in  support  of  the  replications.  The  first  question  in  this  case  ia, 
whether  the  acceptance  of  the  bills  would  be  conclusive,  in  evidence,  so  as  to  preclude 
the  acceptors  from  sotting  up  that  the  bills  were  not  drawn  by  the  alleged  drawers. 
In  fFUkinson  v.  Luiwidge  there  was  no  decision  on  the  point ;  and  if  it  is  to  be  taken 
to  have  been  decided  in  Cooper  v.  Le  Blanc,  that  case  is  contrary  to  the  rest  of  the 
authorities.  In  Jenys  v.  Fawhr  the  judge  refused  to  admit  evidence  of  the  iorgery. 
The  language  of  the  judges  in  Sm^  v.  Chater  and  Bass  v,  GUve  is  very  strong  m 
support  of  t^ia  position.    So,  in  Ckioper  v.  Meyer  (10  B.  &  G.  468,  6  M.  &  It  387), 

(s)  Unless  the  bill  be  accepted,  payable  at  a  particular  place,  in  which  case  it  is 
necessary  to  account  for,  as  well  as  to  shew,  the  special  presentment  at  that  |dace  io^ 
payment,  and  the  allegation  is  traversable. 

(a)  This  would  onfy  be  so  where  the  declarati(Hi  stated  the  demise  to  be  by  indw- 
ture.  If  the  demise  were  so  in  fact,  but  it  was  not  stated  in  the  declaration,  the 
plaintiff  should  reply  the  indenture  by  way  of  estoppel ;  for  if  he  plead  over,  he  loBtB 
the  benefit  of  the  estoppel.    See  1  Wms.  Saund.  325  a.,  n.  (4). 
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Lad  Tenterden  C.  J.  said,  "The  acceptor  ought  to  know  the  handwritiDg  of  the 
dnwer,  and  is  therefore  precluded  from  disputing  it "  {by. 

Secondly,  there  heiog  an  estoppel  in  fact,  it  may  be  pleaded.  [Tindal  C.  J.  Is 
Uiere  any  case  in  whidi  matter  of  evidence  has  been  pleaded  by  way  of  estoppel  1]  A 
deed  ii  an  instance ;  for  that  is  a  mattw  of  fact  which  is  pleadaUe  by  way  of  estoppel  (c). 
In  Vede  v.  fTamer  (1  Wnu.  Satind.  323  c.,  326 ;  2  Keble,  668)  ihe  deolarataon  was  in 
debt  OD  bond ;  the  defendant  having  set  out  the  bond  on  oyer,  which  was  conditioned 
to  perform  an  award,  pleaded  an  award  made  that  he,  the  defendant,  should  pay  a 
oertain  sum,  and  avert^  payment ;  the  plaintiff  in  his  replication  traversed  the  pay- 
ment ;  whereupon  the  defendant  rejoined,  by  way  of  estoppel,  that  the  plaintiff  had 
given  a  receipt  for  the  money,  and  prayed  judgment — if  the  plaintiff,  against  his  own 
adoMwledgment,  ought  to  be  admitted  to  deny  payment  of  the  money.  Upon  which 
[210]  Serjt  Williams  remarks  in  a  note  (1  Wma.  Saund.  325  a.,  n.  (4)),  "  This  rejoinder, 
though  a  frivolous  one,  and  pleaded  with  a  view  to  entrap  the  plaintiff,  is,  however,  in 
the  nature  of  an  estoppel  in  pais  ;  viz.  that  the  plaintiff,  after  acknowled^ng  in  writing 
that  the  defendant  had  paid  him  the  money,  ought  not  to  be  admitted  to  deny  the 
psymeDt  of  it ;  like  the  case  of  an  estoppel  by  acceptance  of  rent  (b)*  in  Co.  Litt.  362  a., 
and  Aerefore  properly  concludes  with  relying  upon  the  estoiqwl ;  according  to  the  rule 
of  [deading,  that  every  plea  ought  to  have  its  proper  oonoluaionf — as  a  plea  to  the  writ^ 
to  eoodude  to  the  writ ;  a  plea  in  bar,  to  oonclude  to  the  action ;  an  estt^ipel,  to  rely 
upon  the  estoppeL"  Tlie  definition  of  an  estoppel  given  in  the  Termes  de  la  Ley 
(tit  Estoppel,  pu  330,  ed.  1667)  is  as  follows ^  "Estoppel  is,  when  one  is  concluded 
and  forbidden  in  law  to  speak  against  his  own  act,  or  deed,  yea  though  it  be  to  say 
ttetnidi;"  and  sever^  instances  are  there  given.  The  plaintiffs  here  contend  that 
the  defendants  by  their  own  act—namely,  by  having  accepted  the  bills — are  concluded 
from  disputing  the  fact  that  they  were  drawn  by  Bsniker  and  Wegmann.  Not  only 
Tu  it  competent  to  the  plaintiffs  to  rely  on  the  acceptance  as  an  estoppel,  but  it  was 
requisite  that  they  should  do  so ;  for  there  are  instances  where  a  matter,  which  is 
BofieieDt  as  an  estoppel,  if  so  pleaded,  is  not  conclusive  as  evidence ;  as,  for  example,  a 
jadsment  in  ejectatent  is  not  omclusive  evidence  of  title  in  the  action  for  mesne 
pmrna,  nuless  it  be  pleaded  by  way  of  estoppel ;  Doe  v.  Hvddard  ({2) ;  neither  is  a 
neital  in  a  deed ;  Bowman,  v.  Bodrm  («). 

[217]  Thirdly,  the  estoppel  here  is  sufficiently  pleaded.  It  was  not  necessary  for 
Uie  pUinti£b  to  shew  t^at  the  defendants  had  sight  of  the  bills  before  they  accepted 
them.  If  they,  in  fact,  accepted  them,  it  is  immaterial  whether  they  had  sight  of 
them  or  not  U  this  be  not  so,  the  avesment  in  the  declaration,  that  the  defendants 
had  sight  of  the  bills,  and  then  accepted  the  same,  is  material  The  allegation  in  the 
r^ilieadon  that  the  plaiutifis,  at  the  time  the  bills  were  indorsed,  had  no  notice  or 
biovled^  that  they  were  not  drawn  by  Dteniker  and  Wegmaun  is  probably 
uaaten^ ;  but  that  will  not  affect  the  validity  of  the  replication.  At  any  rate,  if 
the  rqdicattons  be  bad  iu  form,  the  plea  is  bad  also ;  for  the  validity  of  both  depends 
qMn  die  same  question.  To  deny  that  Dtsniker  and  Wegmann  drew  the  bills,  is  no 
innrw  to  the  declaration. 

Cbaonell  Seijt^  in  reply.  The  plea  undoubtedly  depends  upon  the  same  queatum 
■>  repUcationa.  The  note  of  Mr.  Serjt.  Williams  to  F«afe  v.  Wamet,  which  has 
been  cited,  only  means  that  the  estoppel  was  rightly  pleaded  in  point  of  form,  though 
it  Tw  bad  in  aubetance  (a).    Doe  v.  Huddart  does  not  apply  to  the  present  cam ;  for 

{by  See  also  SchuUz  v.  Astley,  2  N.  C.  544. 

(c)  If  by  deed  indented,  Plowd.  434  a.    W.  Jones,  317,  469 ;  4  N.  &  M.  29. 
(bf  This  is  in  the  realty. 

{d)  5  Tyrwh.  846,  3  C.  M.  &  K.  316.  See  also  Zto  v.  fFrighi,  10  A.  &  £.  763, 
2  P.  &  D.  672.  A  judgment,  generally  speaking,  is  no  estoppel,  unless  so  pleaded; 
He  Outmm  v.  Morewood,  3  East,  346 ;  Foog/d  v.  fTmch,  2  B.  &  A.  662.  See  also 
V.  ifonfy,  4  N.  a  7«2,  6  Scott,  627. 

(e)  2  A.  &  £.  296,  n.  4  N.  &  M.  661.  See  also  OarpeHUr  v.  BnUor,  8  M.  &  W.  209 ; 
and  Sotman  v.  Tajflor,  2  A.  &  £.  278,  4  N.  &  M.  266. 

(a)  This  was,  at  least,  not  so  decided.  The  rejoinder  was  probably  pleaded  to 
piOTMe  tbe  demurrer  which  ensued ;  but  the  question  turned  upon  the  validity  of 
the  avatd  as  set  out  in  t^e  plea ;  the  defendant's  counsel  having  ^uiposely  omitted 
pvt  of  die  awaid  so  as  to  make  it  appear  insufficient :  and  the  pkuntiff,  by  pleading 
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it  may  be  admitted  that  matter  of  estoppel  by  record  or  by  deed,  is  not  ooncluuve 
unless  pleaded ;  but  it  is  not  so  with  mattera  in  pius.  It  is  laid  down  in  Chitty  od 
Pleading  (vol.  i.  p.  603)  that  "  where  the  demise  is  not  by  deed,  there  can  he  do 
pleading  by  way  of  estoppel ;  especially  as  [218]  the  declaration  may,  by  virtue  of 
the  statute  11  G.  2,  c.  19,  be  in  the  general  form  for  use  and  occupation ;  but  it  must 
be  remembered  that  in  general,  even  in  such  case,  the  party  to  whom  the  premises 
were  let^  or  his  assignee,  shall  not  be  permitted  to  dispute  the  title  of  the  landlord 
whom  the  former  was  let  into  possession,  or  the  title  of  ihe  assignee  of  such  lessor." 
[Cresswell  J.  Suppose  it  appeared  from  the  declaration  that  the  plaintiff  had  let  t^e 
defendant  into  possession  of  the  premises  as  tentuit.]  Unless  it  appeared  that  it  was 
by  deed  (a),  it  is  submitted,  it  could  not  be  pleaded  as  an  estoppel  (&)'.  The  instances 
given  in  the  Termes  de  la  Ley  appear  to  be  all  of  estoppel  by  deed  or  by  matter  of 
record. 

TiNDAL  C.  J.    The  first  point  in  this  case  is,  whether  t^e  drawee,  after  acoeptao^ 
and  thereby  giving  an  apparent  validity  to  a  bill,  has  a  right,  in  an  action  against  him 
as  acceptor,  to  set  up  as  a  defence  that  the  name  of  the  drawer  was  forged,  or  other 
matter  invalidating  the  bill.    And  it  appears  to  me  that  he  has  no  such  right  It 
certainly  does  seem  that^  fn  the  two  authorities  cited  from  Strange  (c),  there  was  a 
readiness  on  the  part  of  the  judges  to  admit  evidence  of  forgery ;  but  subsequent 
cases  have  excluded  such  a  line  of  defence.    Most  of  these  have  been  mentioned  in 
the  argument ;  but  I  will  refer  to  two  others  which  appear  to  me  veiy  strong  upon 
this  point    Drayton  v.  JMe  (2  B.  &  C.  293,  3  D.  &  R.  534)  was  an  action  by  tha 
indorsee,  against  the  maker,  oi  a  promissory  note,  made  payable  to  one  Clarke  or  his 
order ;  the  defendant,  by  his  second  plea,  pleaded  that  Clarke  before  the  making  of  the 
note,  became  a  bank-[219]-rupt  and  that  his  property  was  duly  assigned  to  assignees, 
whereby  the  interest,  title  and  right  to  indorse  the  promissoi^  note,  before  the  time 
of  indorsement,  became  vested  in  the  assignees ;  whereby  the  mdorsement  by  Clarke 
was  void,  and  created  no  right  in  the  plaintiffs  to  sue.    The  plaintiff  repUed  that 
the  indorsement  was  made  with  the  consent  of  the  assignees ;  and  issue  was  taken 
on  that  allegation ;  upon  which  a  verdict  was  found  for  the  defendant    But  the 
court  held  wat  the  plaintiff  was  entitled  to  judgment  non  obstante  veredicto, 
because  the  defendant,  who  had  made  the  note  payable  to  Clarke  or  his  order,  waa 
estopped  from  saying  that  Clarke  was  not  competent  to  make  an  order.    In  PiU  v. 
Chappdow  (8  M.  &  w.  616),  which  was  an  action  by  the  indorsee  against  the  aocepbn' 
of  a  bill  drawn  by  one  Baker,  payable  to  his  own  order,  there  was  a  somewhat  similw 
plea,  but  setting  forth  a  second  oommission  of  bankruptcy  against  the  drawer,  under 
which  16s.  in  the  pound  had  not  been  paid,  and  ^l^ing  that  tiiereby  the  bill  vested 
in  the  assignee  under  such  second  commission,  and  thatBaker  had  no  right  to  indorse ; 
but  the  court  held  there  also  that  the  defendant  was  estopped  by  his  acceptance  of  the 
bill,  payable  to  Baker's  order,  from  saying  that  Baker  was  incapable  of  transferring 
the  bill  by  indorsement  (6)*.   The  only  difference  I  can  see  between  these  two  cases,  is, 
that  in  the  former,  the  objection  was  taken  after  verdict ;  in  the  latter,  upon  demurrer, 
as  in  the  present  case.    These  are  both  strong  authorities  to  shew  that  an  acceptor 
having  once  acknowledged  the  right  of  a  party  to  indorse,  cannot  afterwards  deny  that 
right ;  and  I  think  they  are  equally  strong,  by  inference,  to  establish,  that  an  acceptor 
cannot  set  up  a  want  of  authority,  or  a  want  of  identity,  as  to  the  party  by  whom 
the  bill  professes  to  have  been  [220]  drawn.    And  this  doctrine  is  of  we  greatest 
importance  aa  applicable  to  bills  drawn  abroad,  which  obtEun  their  credit  and  cuirenciy 
here  on  the  fiaith  of  the  acceptance,  and  not  on  the  signature  of  the  drawer,  who 
generally  is  a  stranger. 

The  question  then  arises, — whether  the  plaintafib  can  set  this  np  by  way  of  estoppel 
It  is  said  that  this  may  be  evidence — and  even  conolnsive  evidence — against  the  defen- 

over,  instead  of  setting  out  the  real  award,  having  admitted  the  award  as  set  out  to 
be  the  true  one.    It  was  for  this  "  trick,"  and  "  subtle  pleading,"  that  Saunders,  Uie 
defendant's  counsel,  was  "  reprehended  "  by  Kelyi^  0.  J. 
(a)  I.e.  by  deed  indented. 

{by  See  1  Wms.  Saund.  326  a.,  n.  (c) ;  6  N.  ft  M.  641,  643.  Ante,  vol  i.  129, 142 ; 
vol.  ii.  843  ;  vol.  iv.  147,  n. 

(c)  IVUkinstm  v.  Lutwidge,  1  Stra.  648 ;  Cooper  v.  Le  Blanc,  2  Stra.  1061. 
(6)>  See  Maekof  v.  fFood,  7  M.  &  W.  420. 
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daot,  but  that  the  plaintiffs  caunot  avail  themselves  of  it  as  an  estoppel.  If,  however, 
we  find  upon  the  record,  a  fact  which  would  have  entitled  the  pluntifis  to  a  verdic^ 
I  do  Dot  see  why  they  may  not  rely  upon  that  fact  by  way  tA  estoppel  Estoppel 
may  be  by  matter  of  record,  by  deed,  and  by  matter  in  pais  (Co.  Litt.  362  a.).  If,  oy 
tin  last  Inwich,  it  is  meant  only  that  the  matter  may  be  given  in  evidence,  it  would 
eariainty  not  be  pleadable,  and  ought  not  to  be  put  on  the  record.  But  there  BeemB 
to  be  no  reaaoD  why  the  meaning  ahould  be  so  oonfined.  No  veiy  pieoise  inatanoea 
an  given  in  the  books  where  matter  of  this  sort  has  been  pleaded.  But  ^  ia  to  be 
remembered  that  under  the  old  system  of  pleading,  almost  every  defence  might  have 
been  given  under  the  general  issue ;  and  the  pUuntifi^  therefore,  could  not  have  known 
that  a  defence  would  be  attempted  to  be  set  up  which  the  defendant  was  estopped 
frcHD  making  (6).  Lord  Coke  in  Co.  Litt.  352  a.,  speaking  of  estoppel  by  matter  in 
pais,  refers  to  estoppel  by  acceptance  of  rent ;  and  it  may  be  said  that  this  naturally 
would  be  matter  of  evidence ;  but  looking  at  the  whole  of  the  context,  he  appears  to 
me  to  be  t^^ting  it  as  being  on  the  recora,  rather  than  as  a  matter  for  the  jury. 

[221]  With  regard  to  the  third  objection,  it  appears  to  be  answered  by  the 
declaration,  which,  after  setting  out  each  bill  of  excban^,  alleges  that  the  defendants 
had  sight  thereof,  and  then, — Uial;  is  after  having  had  sight  of  tJie  bill, — accepted  the 
same.  Upop  the  whole  I  think  thwe  must  be  judgment  for  the  phuntilk. 

CoLTHAN  J.  I  am  of  tJie  same  opinion.  Notwithstanding  some  of  the  earlier 
csaes,  I  think  it  may  be  taken  as  settled,  that  the  acceptor  of  a  oiU  of  exchange  is  not 
at  liberty  to  shew  that  it  was  not  drawn  by  the  party  who  appears  to  be  the  drawer. 
My  broker  Channell  has  argued  that  this  is  not  a  matter  of  plea,  but  matter  of 
evidence,  and  that  matter  of  evidence  cannot  be  pleaded.  But  the  meaning  of  that  rule, 
I  s[^>reheDd,  is,  that  a  party  shall  not  plead  facts  from  which  another  fact,  material  to 
tlie  issue,  is  to  be  inferred.  But  here  the  defence  itself  is  pleaded.  Then  it  is  said 
that  matter  in  pais  cannot  be  pleaded  by  way  of  estoppel  yeah  v.  Warner  is  certainly 
no  authority  for  such  a  mode  of  pleading.  I  think,  liowever,  that  if  a  party  has  a 
defence  to  that  which  is  set  up  against  him,  he  cannot  be  precluded  from  plead- 
ing sueh  defence.  Then,  it  is  u^ed  that,  at  any  rate,  the  estoppel  is  not  sufficiently 
pleaded,  in»mu<^  as  it  does  not  appear  in  the  replicataons,  t^t  the  defendants  had 
agbt  (rf  the  lulls.  But  if  the  bilk  were  accepted  by  the  drawees,  it  is  not  material 
VD^m'  they  saw  them  or  not  It  is  of  immense  inuwrtance  that  it  should  be  under- 
wood as  settled  that  a  party  who  accepta  a  bill,  is  thereby  precluded  from  disputing 
the  drawing  of  that  bill.  Bills  are  received  by  bankers  and  bill-brokers  upon  the  faith 
(rf  the  acceptance  by  the  drawees,  who  must  be  presumed  to  have  sufficient  means  of 
satisfying  themselves  as -to  the  authenticity  of  the  instruments. 

[222]  Erskine  J.  If  this  action  had  been  brought  before  the  new  rules  came  into 
opwation,  the  questdon  would  have  arisen  at  nisi  prius ;  for  under  the  plea  of  non 
UBompeit,  the  defence  now  raised  by  the  second  plea,  would  have  been  set  up  in 
evidroc&  And  the  question  is,  would  the  matter  now  replied  have^been  a  good  answer 
to  Buch  defence,  if  raised  under  the  general  issue.  Though  former  cases  tend  to  shew 
dat  an  opinion  existed  that  forgery  the  drawer's  signature  might  be  given  in 
evidenoe  in  an  action  a^inst  the  aooeptOT,  the  later  authorities  all  oonour  in  deciding 
that  this  cannot  be  done.  In  addition  to  those  idready  cited,  I  will  mentaon  the  case 
of  Leadi  v.  Bvchanan  (4  Esp.  N.  P.  C.  226),  which  was  an  action  against  the  acceptor 
a  hill,  and  where  Lwd  Ellenborough  held,  that  the  defendant  could  not  be  allowed 
to  shew  that  the  acceptance  was  a  forgery  after  he  had  accredited  the  bill  and  induced 
the  plaintiff  to  take  it,  by  saying  that  the  acceptance  was  his,  and  that  the  bill  would 
be  duly  paid.  I  am,  therefore,  of  opinion  that  if  this  question  had  arisen  upon  evidence 
given  at  the  trial,  the  plaintiffs  would  have  been  held  not  to  be  at  liberty  to  dispute 
the  r^ular  drawing  of  the  bill. 

Then  comes  the  next  question,  whether  this  answer  to  the  defence  set  up,  is  pleod- 
sble  by  way  of  estoppel.  Since  the  new  rules,  the  d^enoe  itself  could  clearly  not 
have  bweo  given  in  evidence  under  theplea  of  non  assumpsit  The  defendants  there- 
fare  have  beaded  that  Daniker  luid  Wegmann,  the  alleged  drawers,  did  not  make  the 
billB.  The  pbu'ntiffa,  in  their  replicatious,  add,  as  a  fmther  fact, — ^that  which  Lord 

(b)  TTus  was  so  for  more  than  a  century  preceding  the  rules  of  H.  4  W.  4,  in 
actions  <rf  assumpsit  and  case.  Matter  of  estoppel,  however,  arose  more  frequently  in 
adiniB  of  trespass  and  replevin,  in  which,  practicaUy,  than  was  no  general  issue. 
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BiUenborough  eonsidered  material  in  Buchanan  v.  Leach, — namely,  that  tiiey  took  ttie 
bills  upon  the  faith  of  the  defendant's  accept-[223]-ance  thereof.  Why  should  that 
not  be  pleaded  1  It  is  laid  down  that  an  estoppel  may  be  by  act  of  record,  by  deed, 
or  by  act  in  pais.  In  the  present  case  the  estoppel  arises  by  an  act  done  by  the 
defendants,  wnich  is  neither  of  record  nor  by  deed.  It  is  difficult  to  say  that  at  the 
trial  the  judge  might  have  admitted  evidence  to  prove  that  the  drawing  of  the  bills 
had  been  authenticated  by  the  defendant's  acceptance ;  but  that  the  fact  could  not 
be  ^eaded. 

But  dien,  it  is  contended,  that  if  tiie  matter  be  pleadable,  it  is  not  well  pleaded; 
for  it  is  said,  it  does  not  appear,  on  the  face  of  the  replications,  th&t  the  bills  were 
accepted  after  the  drawees  had  had  an  opportunity  of  seeing  the  haodwritang  of  the 
drawers.  But  it  appears  to  me  that  each  of  the  answers  given  by  my  hrotJier  Bompas 
to  this  objection  is  sufficient.  It  is  alleged  in  the  declaration,  and  admitted  by  the 
plea,  that  the  defendants  accepted  the  two  bills  in  question  ;  for  the  admission  is,  Dot 
that  the  defendants  accepted  some  bills,  but  that  they  accepted  these  very  bills  (a)'. 
Besides  which,  taking  the  replications  and  the  admitted  parts  of  the  declaration 
together,  it  appears  tnat  the  defendants  had  sight  of  the  bills  purporting  to  be  drawn 
by  Beniker  and  Weffmann,  before  the  acceptance. 

Cbesswsll  J.  f  also  think  that  there  must  be  judgment  for  the  plaintifTs  upoo 
this  record.  The  declaration  states  that  certain  persons  using  the  style  and  firm  of 
Desniker  and  Wegmann,  in  parts  beyond  the  seas,  made  [224Ttiieir  bUls  of  excbangs 
in  writing,  and  thereby  required  Ute  defendants  to  pay  to  Banlsen  or  order,  600L  awi 
lOOOL,  at  sixty  days'  sight ;  and  that  the  defendants  had  a^t  of  the  aaid  bills  d 
ezohfmge^  and  tioien  ac^pted  ike  same.  The  defendants  TpSsad  that  Daraiika:  and 
Wegmum  did  not  make  the  bills  in  the  decUration  mentioned.  The  first  questitm  is, 
— does  this  plea  disclose  any  legal  defence  to  the  action  1  It  is  a  very  common  method 
of  testing  the  validity  of  a  defence  set  up  at  nisi  prius,  to  inquire  how  the  evideuee 
would  look  if  expanded  on  the  record.  Supposing,  under  the  old  plea  of  the  general 
issue,  it  had  been  admitted,  or  proved,  that  the  bills  declared  on  had  been  accepted  by 
the  defendants,  and  evidence  had  been  then  tendered  on  the  part  of  the  defendants 
that  the  bills  were  not  drawn  by  the  alleged  drawers,  there  can  be  no  doubt  that  the 
evidence  would  have  been  immediately  rejected.  Then  why  should  a  party  be  allowed 
to  allege  on  tiie  record  that  which  he  would  not  be  allowed  to  prove  1  DrayUnv  v.  Dak 
was  even  a  stronger  case  tJian  the  present.  There,  a  defendant^  who  had  made  a 
pnnnissory  note  payable  to  A.,  or  his  order,  was  held  to  be  estopped  from  saying  that 
A.  had  not  legal  capacity  to  indorse  the  note.  In  Tayhr  v.  CVofcer  (4  Esp.  N.  P.  G.  187) 
the  acceptor  of  a  bill  drawn  by  two  infants,  payable  to  their  own  order,  was  held  to 
be  estopped  from  saying  that  the  drawers,  by  reason  of  their  infancy,  were  not 
competent  to  indorse.  It  has  been  ingeniously  suggested  that  the  acceptance,  in  this 
case,  may  have  been  by  letter.  To  this  it  is  sufficient  to  say,  that  the  acceptance  is 
admitted  as  it  is  alleged.  As  the  fact  is  stated  in  the  declaration,  I  think  the  plea  is 
clearly  bad ;  because  it  set«  up  as  a  defence,  an  allegation  which,  if  true,  is  uo 
answer  to  the  action.  I  will  merely  add  that  I  see  uo  reason  why  the  matter  upon 
whieh  [225]  the  plaintoffs  rely  should  not  be  replied  by  way  of  estoppel  (a)^ 

Judgment  for  tiie  plainti^  (b). 

{ay  If  the  defendutts,  without  seeing  the  biUs  held  by  tiie  i^utifia,  had  agreed 
verbally  or  in  writing  to  accept  two  bms  for  6001.,  &c.,  drawn  by  D.  &  W.,  and  the 
bills  held  by  the  plaintifis  (and  produced  at  the  trial),  had  been  forgeries,  the  proper 
plea  would  seem  to  have  been, — not  that  the  bills  accepted  by  the  defendants  were 
not  drawn  by  D.  &  W.,  but  that  the  bills  held  and  sued  on  by  the  plaintiff  were  not 
accepted  by  the  defendants. 

{ay  The  plaiutitT  might,  it  would  seem,  have  demurred  to  the  plea,  the  matter  of 
estoppel  appearing  on  the  face  of  the  declaration  (vide  ante,  p.  209),  and  the  plea 
contaming  no  answer  to  the  action. 

{b)  And  see  Ztnnwn  v.  Trem&re^  1  A.  &  £.  702,  3  N.  &  M.  603. 
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Henry  Prigs  (eaung  hy  George,  bis  Guardian)  v.  Jamsb  Edward  Buogan. 

May  6,  1842. 

To  bring  a  party  into  contempt  for  not  paying  the  amount  of  taxed  costs,  pursuant  to 
tiie  nuBter^s  allocatur,  where  payment  is  demanded  under  a  power  of  attorney,  it  is 
aeceBMuy  to  leave  a  copy  of  the  power  of  attorney  at  the  time  of  the  demand. 

Costs  baring  been  taxed  for  the  defendant,  upon  the  verdict  obtained  by  him  (a)^, 
tbe  amount  of  the  master's  allocatur  was  demanded  under  a  power  of  attorney. 

Channell  Serjt  moved  for  an  attachment  against  the  guardian,  for  his  contempt  in 
not  paying  the  amount  of  the  allocatur.  The  allocatur  had  been  served  upon  the 
gasidian,  by  shewing  it  to  him  and  leaving  with  him  a  copy  thereof.  The  power  of 
ittoniey  had  also  been  shewn  to  the  guardian ;  but  of  this  it  did  not  appear  that  any 
eagf  had  been  left.  He  contended,  that  alt^oo^  in  the  case  of  an  aimd,  the  service 
¥«ild  have  been  insufficient^  tiie  same  strictness  is  not  required  in  the  case  of  a  refusal 
to  pay  eosts  after  taxati<Hi.  The  puty  was  bound  to  pay  the  moment  the  demand 
was  made. 

Tdtdal  C.  J.  Hie  reason  is  tiie  same  in  both  cases.  The  ohjeot  for  whioh  the 
dehrery  of  a  ooiv^  of  the  [226]  power  of  attorney  is  retraired,  is  to  afford  an  oppor- 
tanity  of  ascertaining  whetiher  the  party  who  demands  nie  coats  really  has  authority 
to  receive  them. 

Role  refused. 

Brancker  and  Another,  Assignees  of  C.  Humberston  and  Another, 
Bankrupts,  v.  K  Molyneux.    May  6,  1842. 

An  order  was  made  by  the  court  of  Review  substituting  another  debt  in  lieu  of  l^t 

of  the  petitioning  creditor  (under  6  G.  4,  c.  16,  s.  18),  stating  that  the  court  "  doth 
declare  that  the  debt  of  the  said  T.  R  (the  petitioning  creditor),  &c,  is  an 
insufficient  debt  to  support  the  fiat,  &c. ;  and  it  appearing  that  the  debt  of  the  said 
petitioners,  proved  by  them  under  the  said  fiat,  &c.,  was  incurred  not  anterior  to 
the  said  debt  of  the  said  T.  R."  &c.  An  action  having  been  subsequently  brought 
by  Uie  assignees,  the  order  was  amended  by  the  court  of  Review,  on  the  eve  of  a 
new  trial,  by  introducing  a  recital  contained  in  the  petition  upon  which  the  order 
had  been  made,  "  that  the  said  petitioners  had  duly  proved  a  debt  under  the  said 
fiat ; "  but  no  statement  to  that  elfect  was  inserted  in  the  mandatory  part  of  the 
Older.  The  amendment  was  made  without  notice  to  the  defendant : — Held,  that  it 
was  not  nec^sary  to  give  notice  of  the  amendment  to  the  defendant. — Held  also, 
that  the  amended  order  must  be  taken  to  operate  from  its  original  date,  and  not 
bom  the  date  of  the  amendment — But  held  further,  that  such  amended  order  was 
insufficient^  inasmuch  as  it  did  not  adjudicate,  as  required  by  the  statute,  that  the 
debt  of  the  petitioners  had  been  proved  prior  to  their  petition. 

TWnrer  for  400  balei  and  400  bags  of  ootton,  of  the  plaintafib,  as  assignees  (a)^ 
The  third  trial  of  the  cause  (b)  took  place  before  Lord  Denman  C.  J.,  at  the  summer 
UBizes  f or  the  southern  division  of  Lancashire,  in  1841.  The  defend-[227}-ant  had 
given  notice  to  dispute  the  bankruptcy.  It  was  proved  that  the  fiat  issued  against 
tiie  bankrupts  on  the  9th  of  June  1837,  on  the  petition  of  one  Roberts ;  and  that  the 
plaintiffi  were  appointed  assignees  on  the  12th  of  July  following.  The  plaintiffs  also 
put  in  tiie  following  order  ^  the  court  of  Review,  dated  the  26th  of  March  1S39 
(before  aetitm  brou^t),  sabstatuting  (under  the  18th  section  of  the  6  G.  4,  o.  16  (of), 

(a)>  Vide  ante,  voL  ii.  p.  641. 

(aY  See  the  pleadings,  ute,  voL  i  p.  710. 

(h)  The  rale  was  made  absolute  for  the  first  new  trial  in  Trinity  vacation,  1840, 
ante,  voL  L  710;  for  l^e  sectMid  nev  trial,  in  Trinity  term,  1841,  ante,  vol  iii.  ji.  84. 

(af  Which  enacts  "  that  if,  after  adjudication,  die  debt  or  debts  of  the  petitioning 
creditor  or  creditors,  or  any  of  them,  be  found  insufficient  to  support  a  commission,  it 
shall  be  lawful  for  the  Lord  Chancellor,  upon  the  application  of  any  other  creditor  or 
eredttora,  having  proved  any  debt  or  debts  sufficient  to  support  a  commission,  provided 
nuh  debt  or  debto  has  or  have  been  incurred  not  anterior  to  the  debt  or  debts  of  the 
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a  debfdue  to  Fletcher  and  Cravy,  for  that  owing  to  Roberta.  In  this  order,  as 
originalhr  framed,  the  clauses  print€Ki  below  in  italics  were  not  inserted.  About  ten 
days  b^re  the  third  trial,  however,  upon  an  application  to  the  court  of  Review,  the 
order  was  amended  by  inserting  those  clauses,  and  erasing  the  words  placed  between 
brackets.  No  notice  of  the  application  or  of  t3ie  amendment  was  ffyea  to  the 
defendant. 

"  In  the  Matter  of  G.  Humberston  and  S.  Frodsham,  bankrupts. 

"Whereas  Robot  Andrew  Fletcher,  of  Liverpool,  in  the  county  of  Lancaster, 
merchant,  and  Edward  Charles  Gravy,  of  Flushing,  in  the  state  of  New  York,  in 
the  United  States  of  America,  merchant,  and  late  copartners,  did,  on  or  about 
the  4th  of  May  instant,  prefer  unto  this  court  their  petition  in  the  above  matter, 
setting  forth,  anumg  other  moMers,  that  a  fat  in  hamkmptci/,  hearing  date  the  9th  da^ 
of  June  1837,  was,  on  the  petition  of  Thomas  Boberts,  duly  awarded  and  issued  [228] 
against  the  said  battJmipts,  under  which  they  were  duly  found  and  declared  banxfupU, 
and  that  the  said  petitioners  had  duly  proved  a  debt  wider  the  said  fiat,  and  were  crediim 
of  the  said  bankrupts,  for  the  sum  of  1502.,  being  the  balance  of  an  account  for  moneg 
lent  and  advanced  to  the  said  banhnipts,  by  the  said  petitioners,  on  the  13fA  daff  ef  Ma§ 
1837 ;  and  that  the  same  was  vacmred  by  the  said  hanhvpts  not  aniaior  le 
diM  of  the  xdd  petitioning  cnditer  voder  the  said  fat;  and  praying  that  thia  eonrt 
would  be  pleased  to  order  and  allow  the  debt  (rf  the  said  petationers  to  be  mb- 
stituted  for  that  of  the  said  Thomas  Roberts,  [in  the  said  petition  mentioned]  in 
the  proceedings  under  the  said  fiat  [therein  also  mentioned],  and  that  it  might  be 
proceeded  in  and  deemed  valid,  and  that  the  costs  of  the  said  application  might  be 
paid  out  of  the  estate  and  effects  of  the  said  bankrupts :  now,  upon  hearing  the  said 
petition,  and  the  affidavit  of  Robert  Frodsham,  gentleman,  filed  in  support  thereof, 
read,  and  what  was  alleged  by  Mr.  S.  of  counsel  for  the  said  petitioners,  and  upon 
reading  the  affidavit  of  Frederick  Frodsham,  also  filed  in  this  matter,  of  t^e  due 
service  of  the  said  petition  upon  the  said  Thomas  Roberts,  and  also  upon  the  said 
bankrupts,  and  upon  Thomas  Brancker  the  younger,  aad  Thomas  Martin,  the  assignees 
of  the  estate  and  effects  of  the  aaid  bankrupts ;  and  no  person  appearing  before  thia 
court  on  their  behalf,  this  court  doth  dechuv  that  tiie  debt  m  the  said  Thomas 
Roberts,  and  on  which  the  adjudication  of  the  bankruptcy  of  the  said  C.  Humberston 
and  S.  Frodsham  was  made,  is  and  was  an  insufficient  d^bt  to  support  the  fiat  issued 
against  the  said  bankrupts ;  and  it  appearing  to  the  court  that  the  debt  of  the  said 
petitioners  Robert  Andrews  Fletcher  and  Edward  Charles  Gravy,  proved  by  them 
under  the  said  fiat,  or  so  much  thereof  as  is  sufficient  to  support  such  fiat,  was  incurred 
not  anterior  to  the  said  debt  of  [229]  the  said  Thomas  Roberts,  and  is  an  existing  and 
sufficient  debt  to  support  such  fiat :  the  court  doth  order  that  the  said  fiat  be  pro- 
ceeded in,  and  that  the  costs  of  and  occasioned  by  this  application  be  paid  out  of  the 
estate  of  the  said  bankrupts,  being  first  taxed  by  the  commissioners  under  the  said 
fiat ;  but  this  order  is  not  to  prejudice  any  action  pending  under  such  fiat" 

It  was  contended  on  the  part  of  the  defendant— first,  that  this  order  was  incqiera- 
tive  against  him,  inasmuch  as  it  had  been  made  without  notice  to  him ;  secondly,  t^t, 
as  then  produced,  it  must  be  taken  to  speak  from  the  time  of  the  amendment,  and 
not  from  the  original  date ;  and  thirdly,  that  it  contained  merely  a  recital,  and  not  an 
adjudication,  that  the  substituted  creditors  had  proved  a  debt  under  the  fiat  previously 
to  their  petition  ;  and  that,  for  these  reasons,  no  sufficient  petitioning  creditor's  debit 
was  made  out  to  support  the  fiat  His  lordship  declined  to  direct  a  nonsuit^  but  he 
reserved  leave  to  the  defendant  to  move  to  enter  a  nonsuit ;  and  the  case  having  gone 
to  the  jury,  a  verdict  was  returned  for  the  plaintiffs,  with  20861.  damages. 

Ghannell  Serjt,  in  last  Michaelmas  term,  obtained  a  rule  nisi,  pursuant  to  the 
leave  reserved,  or  for  a  new  trial.  He  cited  Muskett  v.  Drvmmond  (10  B.  &  C.  153,  6  M. 
&  R  210),  AireUm  v.  Davis  (9  Bingh.  740,  3  Moo.  &  Scott,  138),  Christie  v.  Unwin 
(11  A.  &  E.  373,  3  P.  &  D.  204),  and  In  re  Clarke  (3  Mont  &  Ayrt.  609). 

Bompas  Serjt  now  shewed  cause.  First,  it  sufficiently^  appears  on  the  faoe  oi  the 
order,  that  the  substituted  debt  had  been  proved  {nevioudy  to  the  petition.  In 

petitioning  creditor  or  creditors,  to  order  the  said  commission  to  be  {Hweeded  in,  and 
it  shall,  by  such  order,  be  deemed  valid." 

By  the  1  &  2  W.  4,  c.  56,  the  general  jinisdiction  of  the  Lord  ChwioeUor  in  bank- 
ruptcy, is  transferred  to  t^e  court  of  Review. 
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Mvkett  V.  Drwnmond  {10  B.  &  C.  153,  5  M.  &  R.  210)  the  pluntiff  produced  an  [230] 
wder  made  by  the  lord  chaDcellor  under  the  section  in  question,  whereby,  after  recit- 
ii^  a  petition  to  turn  by  M.,  he  ordered,  that,  if  the  commissioners  should  be  satisfied 
that  M.  had  proved*  under  the  commission  against  the  bankrupt,  a  debt  sufficient  to 
SDpport  the  commission,  contracted  not  anterior  to  the  petitioning  creditor's  debt,  the 
petitum  shoold  be  proceeded  in.  That  on^  was  hela  to  be  invalid,  inasmuch  as  it 
aid  not  find,  or  call  upon  Hko  oommissioiiers  to  find,  that  the  original  petitioning 
eraditor's  debt  was  inefficient  That  fact,  however,  is  found  in  the  present  order. 
The  decision  in  that  case  shews  what  the  chancellor  considered  to  be  the  proper  oon- 
stmction  of  the  act.  He  thought  the  debt  must  be  proved  to  hia  satisfaction.  A 
party  may  be  entitled  to  prove  a  debt  against  the  estate,  when  he  could  not  support 
a  SaL  In  Atreton  v.  Davis  (9  Bingh.  740,  3  Moo.  &  Scott,  138),  although  the  question 
came  before  the  court,  there  was  no  decision  upon  that  point.    [Erskine  J.    "  Having 

Ejved,"  must  mean  "having  proved  before  the  application  is  made."]  It  means 
ring  proved  a  debt  before  the  commissioner  to  the  aatiafaction  of  the  chancellor, 
rnndal  C.  J.  It  means  havine  proved  a  debt  of  1001.  Ei-skine  J.  It  may  be  a  legal 
axsbt,  or  aa  equitable  debt]  hi  ChrisHe  v.  Unwm  (11  A.  &  £.  373,  3  P.  &  D.  204^  it 
was  certainly  held,  that  it  must  appear  on  the  face  of  the  order,  that  the  oreditw 
Slaying  to  have  his  debt  substituted  for  that  of  the  petitioning  creditor,  had 
proved  a  sufficient  debt  before  mining  the  application.  But  in  tiiat  cage,  the  order 
of  the  lord  chancellor  did  not,  in  any  way,  shew  that  the  debt  proposed  to  be 
nbstztnted  had  been  proved ;  but  the  present  order  does ;  for  it  states  that  it 

rus  "  to  the  court  that  the  debt  of  the  said  petitioners  proved  by  them  under 
fiat,  or  so  much  thereof  as  is  sufficient  to  support  such  fiat,  was  incurred 
^Bl]  not  anterior  to  the  said  debt  of  t^e  said  Thomas  Roberts  (the  petitioning 
cnditor,)  and  is  an  existing  and  sufficient  debt  to  support  the  fiat "  (a).  [Erskine  J. 
It  was  f(H*merly  usual  to  recite  the  whole  of  the  petition  in  the  order  of  substitution ; 
bat  it  was  ordered  by  the  court  of  Review  (b)  "  that  it  shall  not  be  necessary  to  recite 
meh  petitioDs  at  length  in  any  order  pronounced  by  the  court  thereon."]  It  will  be 
floffident  if  every  material  fact  appears  in  Idie  petatioQ  as  recited ;  the  petition  in  this 
esse,  as  recited  in  the  order,  states  "  that  the  petitioners  had  duly  proved  a  debt  under 
Ae  fiat,  and  were  creditors  of  the  bankrupts  for  the  sum,  ^c,"  so  that  the  debt  must 
htve  been  proved  before  the  petition  was  presented.  [Krskine  J.  The  order  merely 
nates  that  the  petitioners  so  state  in  their  petition ;  it  does  not  even  recite  the  fact 
itidf,  still  less  luijudicate  it]  Every  thing  that  is  necessary  to  give  jurisdiction  to 
tbe  court  appears  on  the  face  of  the  order.  [Erskine  J.  The  objection  is,  not  to  the 
jarisdietion,  but  that  the  order  does  not  shew  an  adjudication,  by  the  court,  that  the 
debt  had  been  proved,  as  required  by  the  statute.  Coltman  J.  It  is  like  an  order 
of  removal  under  the  poor-law,  which  must  contain  an  adjudication  that  the  pauper 
had  beoome  actually  chargeable  (e^.]  But,  generally  speaking,  the  court  will  intend 
that  the  justices  have  done  ridit,  if  the  oontrary  does  not  appeiu-  on  the  face  of  t^eir 
order ;  as  inBexv.  Contdsk  (2  B.  &  Ad.  498),  where  an  order  of  justices  directing  A.  to 
pay  the  drarchwardens  and  overseers  of  the  poor  of  a  [232]  puiah  a  weekly  sumlor  the 
■aiotenanoe  of  B.  and  C,  his  grandsons,  as  long  as  they  should  he  chargeable  to  the 
poridi,  was  held  to  be  sufficient,  without  stating  that  the  father  was  unable,  absent 
or  dead  (see  Begma  v.  Bead,  1  P.  &  D.  413).  In  inferior  courts  it  is  necessary  that 
the  jarisdietion  should  appear  on  the  face  of  the  proceedings ;  but  that  is  not  so  with 
regard  to  snperior  courts,  such  as  the  courts  of  the  county  palatine  of  Durham,  or 
<rf  Chester,  or  the  courts  of  great  session  in  Wales,  or  the  court  of  Ely ;  Pmcock  v. 
Bdi  (I  Wms.  Saund.  73, 1  Siderf.  330,  2  Keb.  182,  226),  Pigge  v.  Gardner  {I  Lev.  208). 
[Coltman  J.  It  may  make  some  difference  that  this  is  a  parliamentaj-y  authority,  and 
tfaerefore  that  it  must  be  shewn  to  have  been  properly  exercised.]  But  will  t^e  oourt 
pnsome  tiiat  it  has  been  unproperly  ezerciBedT  The  authority  of  the  justices  at 

(a)  An  order  of  the  same  form  as  in  this  case  was  set  out  in  the  replication  in 
Bi/ut  V.  Souihveii,  6  New  Cases,  39,  and  the  replioation  was  held  sufficient^  on 
dmurer. 

(b)  General  rules  and  orders  for  regulating  the  praotaoe  of  the  court  of  Bankruptcy, 
fi.  30,  A.D.  1830. 

(e)  See  Staaingbwrgh  v.  HoxUy,  1  Sess.  Ca.  131 ;  JZae  v.  FidierUm  Ddamtre^  ib.  45  ; 
Bu  V.  JMtfen,  8R&a78,2M.&R.  146. 
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sessions,  with  regard  to  the  poor-rates,  is  derived  from  statute ;  hut  in  Bex  v.  TU  Ain 
and  Calier  Navigation  (2  T.  R.  660),  it  was  held,  Uiat  they  were  the  proper  judges  of 
tiie  equality  of  poor-rates,  and  tiiat  the  court  of  King's  Bench  would  not  interfwe, 
upon  the  ground  of  the  rates  being  unequid,  unless  the  inequality  were  manifestly 
apparent  on  the  rate.  In  this  case  it  may  surely  be  presumed  that  the  court  di  Beviev 
w<nild  not  have  made  the  order,  without  proof  of  t^e  matters  set  forth  in  the  petitaon. 

Secondly,  as  to  the  necessity  of  notice  of  die  amendmenti  ff  Hie  court  of  Reriew 
had  thought  that  the  defendant  was  enfatied  to  such  notice,  they  would  have  dirai^ 
it  to  be  given  to  him.  It  will  hardly  be  contended  that  every  debtor  to  fbe  esMe 
was  to  receive  notice ;  and  the  flefendant  was  not  more  entitled  to  receive  it  than  any 
other  debtor ;  for  the  pendency  of  the  action  would  make  no  difference,  the  oriKinal 
order  [233]  having  been  made  before  the  action  was  commenced.  This  court  will  not 
entertain  any  question  as  to  the  propriety  of  the  amendment  made  by  the  court  of 
Review,  or  as  to  the  practice  of  that  court  with  regard  to  what  notice  thereof  should 
be  given  ;  any  more  than  a  court  of  error  will  inquire  into  the  propriety  of  rules  made 
by  the  court  below  for  amending  the  pleadings,  striking  out  pleas,  or  the  like.  QvH^ 
v.  ThA  Bishop  of  Exeter  (10  B.  &  C.  584,  5  M.  &  R.  457,  in  the  King's  Bench.  S.  C. 
in  Chancery,  5  M.  &  B.  499). 

Thirdly,  the  order,  as  amended,  must  be  taken  to  speak  from  its  original  date,  anl 
not  from  the  date  of  the  amendment  only.    In  all  cases  of  amendment^  as  of  a  vrit 
of  summons,  of  a  declaration,  of  pleading,  by  a  judge  at  the  trial,  of  a  record  aftv 
judgment  and  writ  of  error,  and  in  various  other  instances,  the  amendment  would  be 
wholly  nugatory  if  it  were  only  to  operate  from  the  date  of  such  amendment,  ^ere 
a  correct  memorial  of  an  annuity  had  been  inrolled  incorrectly,  and  some  years  after 
the  officer  of  the  inrolment  office  discovered  and  rectified  the  error  before  any  pro- 
ceedings were  had  to  vacate  the  annuity,  this  court,  finding  the  inrolment  right  wneD 
they  called  for  it,  would  not  inquire  when  the  entry  was  in^e ;  though  it  was  a  high 
misprision  in  an  officer  to  alter  the  inrolment  without  the  sanction  of  the  court  of 
Chancery.    [Tindal  C.  J.    That  was  the  setting  right  of  a  mistake  made  by  the  officer.] 
So,  where  a  fine  is  amended,  it  continues  to  be  a  fine  of  Uie  term  in  which  it  was 
originally  levied.   [Tindal  C.  J.   Otherwise,  tiie  fire  years  and  nonolaim  wtHild  be 
of  no  arail.]   Here,  no  amendment  of  the  mandatory  pEut  of  the  ordxst  is  required. 
It  ia  a  mere  formal  amendments    In  Qamdc  t.  WiUiams  (b)  an  amendment  was  allowed 
after  error  brought ;  and  the  court  ordered  the  transcript  to  be  amended.    In  trespass, 
a  verdict  finding  [234]  that  the  defendant  is  guilty,  means  that  he  is  guilty  as  allied 
in  the  record.    So  here,  "  as  proved,"  means  as  stated  in  the  petition.    It  means  ao 
proved,  as  it  is  contended  on  the  part  of  the  defendant  that  it  ought  to  be  proved. 
[Tindal  C.  J.    I  understand  that  the  objection  is,  that  it  is  not  alleged  to  be  the  said 
debt    Erskine  J.    I  suppose  the  objection  is,  that  it  does  not  appear  that  the  court 
has  decided.   At  the  trial  it  was  objected  that  the  court  had  not  adopted  the  statement 
of  the  petition.]   A  judgment  in  an  inferior  court  does  not  state  that  the  party  wu 
indebted,  or  Uiat  he  promised,  wit^  the  jurisdiction.   [Cresswell  J.   There  it  is 
admitted  by  the  pleading,  that  the  cause  of  action  an»e  within  the  juriadicticra. 
Erskine  J.   Non  assumpsit  modo  et  fonn&  puts  in  issue  the  allegation  dutt  tiw  obok 
of  action  arose  within  the  jurisdiction  ;  therefore  a  verdict,  quod  assumpsit  mode  flt 
formdi,  shews  that  the  cause  of  action  arose  within  the  jurisdiction  (vide  1  Wms. 
Saund.  74  a.).    Tindal  C.  J.    The  court  by  which  this  order  was  made,  is  an  inferiw 
court.]    Here,  this  court  is  placed  in  the  situation  of  a  jury.    It  was  shewn  that  an 
affidavit  was  filed  in  support  of  the  petition.    [Erskine  J.    It  does  not  appear  what 
^e  affidavit  stated.]  The  court  will  take  notice  of  the  affidavit  as  an  affidavit  verifying 
the  allegations  of  the  petition  which  it  is  filed  to  support 

Channell  Serjt.  (with  whom  was  Crompton)  in  support  of  the  rule.  The  order  is 
clearly  bad.  The  court  will  look  at  the  onler  as  it  stands ;  for  it  appears,  by  decided 
au^orities,  tiiat  no  intendment  in  favour  of  its  sufficiency  will  be  made.  The  {vo- 
visions  of  the  act  under  which  it  was  made,  bear  very  hardly  uponpartiies  who  eonteat 
a  fiat,  and  ought  therefore  to  be  construed  with  great  strictness,  llie  order  must  shew 
^35]  upon  me  face  of  it,  all  the  ^ta  necessary  to  give  jurisdiction  to  t^e  ooart  oC 
Review — all  those  facts  which  are  required  by  the  eighteenth  section  of  the  6  G.  4, 
c.  16 ;  without  which  the  court  of  Review,  which  now  exercises  the  functions  of  the 

{b)  3  Taunt  540.    See  Doe  dem.  fFilliams  v.  IJofd^  ante,  vol.  i.  p.  671. 
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lord  ohancellor,  in  matters  of  bankraptcy,  would  have  had  no  jurisdiction.  These 
oiders,  therefore,  must  be  construed  by  the  same  rules  that  are  applicable  to  the  order 
of  justioeB  in  matters  regulated  by  act  of  parliament  (see  Brook  v.  Jennet/,  2  Q.  B.  Rep. 
265).    Nov  there  are  four  conditions  imposed  by  the  bankrupt  act  (6  G.  4,  c.  16,  s.  18), 
which  must  be  complied  with  before  the  court  of  Review  can  pronounce  a  valid  order ; 
fint,  the  petitioning  creditor's  debt  must  be  sufficient  to  support  the  commission ; 
seocNMlly,  the  creditor,  whose  debt  is  to  be  substituted  for  that  of  the  petitioning 
creditor,  most,  prior  to  the  application,  have  proved  a  debt  sufficient  to  support  the 
etntomiamon ;  tmrdly,  such  debt  must  not  have  been  incurred  anterior  to  the  debt  of 
tin  petituming  <»editor ;  and  fourthly,  the  party  applying  for  the  substitution,  must 
IdniMlf  have  proved  a  debt  against  the  estate.    AU  tiiese  facts  must  appear,  on  the 
&ce  of  t^e  order,  to  have  heen  adjudicated  by  the  court    Now  tiie  present  order 
adjudicated  only  the  first  and  third  of  these ;  the  second  and  fourth  being  mentioned 
merely  by  way  of  recital  in  the  petition.    The  cases  cited  when  the  rule  was  obtained, 
especially  Mu^ceit  v.  Drumnumd  and  Christie  v.  Unwm,  are  strong  authorities  to  shew 
that  the  order  is  invalid.    Mvdcett  v.  Drvmmond  is  also  important,  as  shewing  that  the 
present  order,  as  amended,  is  not  binding  upon  the  defendant,  no  notice  of  the  amend- 
ment having  been  given  to  him.    In  that  case  it  was  unnecessaiy  to  decide  whether 
like  order  itself  was  valid ;  but  it  was  considered  that  the  order  was  bad,  in  not  shewing 
th^  t^e  former  debt  had  been  adjudged  to  be  invalid.    The,  [236]  court,  in  giving 
judgment^  intimated  a  doubt  whether  even  "  a  valid  order  of  the  lord  chancellor,  under 
tihe  aiboTe-inentioned  act,  would  aumort  aeommission,  by  relation,  in  an  action  already 
eommeDoed,  and  especially  when  the  (qipoeite  party  in  that  suit  had  no  notice  of  sucn 
a  fRooeeding "  (10  B.  &  C.  161).   Now,  in  this  case,  though  the  order  was  (mginally 
lude  after  action  brotight,  yet  the  amendment  was  not  nuido  till  after  two  tri^  had 
in  fact  taken  place,  and  upon  the  eve  of  a  tiiird  trial.    In  Aireion  v.  Davis  (9  Bingh. 
740,  3  Moo.  &  S.  138)  the  decision  tumedupon  another  point but  the  court  expres^ 
ikaelf,  as  strongly  as  could  be  expected,  in  favour  of  the  objection.    [Tindal  G.  J. 
In  that  case  a  new  title  was  made  pending  the  action.    Here,  the  parties  are  the 
■UBS.    There,  the  defendant  might  come  down  prepared  to  contest  the  origintd 
petitMHiing  creditor's  debt;  but  that  cannot  have  been  the  case  here.    Erskine  J. 
!nM  ooart  of  Review  will  either  require  an  atSdavit  stating  that  no  action  is  pending, 
or  restarict  the  order  to  the  particular  action.]    In  Ex  parte  Watson,  In  re  Ckmee 
(3  Btoit  &  Ayrt  609),  where  a  debt  was  substituted  for  that  of  the  petitioning 
areditor,  tiie  ccnrl^  when  making  the  order,  expressly  said,  that  notice  thereof  must 
he  given  to  the  defendant  in  an  action  which  had  been  previously  commenced,  and 
in  whi<^  the  validly  of  the  petitioning  creditor's  debt  was  disputed.    The  same 
principle  which  would  apply  to  an  originiol  order,  will  apply  to  an  amended  order ; 
otherwise  tiie  greatest  injustice  may  bo  produced.    The  order  in  this  case  was  clearly 
bad  before  the  amendment,  and  was  in  fact  admitted  to  be  so ;  otherwise  the  amendment 
would  not  have  been  sought  for.    But  the  amendment  is  confined  to  a  recital  in  the 
petition  to  obtain  t^e  order,  stating  that  the  petitioner  had  alleged  that  there  was  a 
debt ;  and  no  alteration  has  been  made  [2373  mandatory  or  adjudicating  part 

It  is  oonsiBtent  with  every  thing  th^t  appears  upon  the  fa(»  of  tbe  order,  that  the 
•ubititated  debt  may  have  been  proved  only  tiie  day  before  the  order  was  made.  It 
iiiaidontiieotiier  aae,tii8tTonniay  lookattiie  redtal  to  explain  the  mandatory  part 
Bat  if  die  all^tion  is  not  curect  in  itself  it  must  be  so  by  necenary  inference.  The 
inewtiop  fA  the  word  "aud**  in  die  mandatory  part  might  have  connected  the  order 
witii  the  recital,  and  have  given  the  plaintifis  a  case.  It  has  been  said  that  this  is 
tike  a  verdict  upon  a  plea  of  not  guilty  in  an  inferior  court  To  make  the  cases  parallel, 
it  ahoaki  be  supposed  that  the  jury  merely  found  that  the  plaintiff  had  said  uiat  the 
defendant  was  guilty.  In  Ex  parte  Hall,  In  re  Elliott  (1  Mont.  Deac.  &  De  Gex,  217) 
the  cffder,  which  had  been  held  invalid  in  Christie  v.  f/nwtn,  was  lunended  by  the  court 
of  Review  in  the  following  form,  prepared  by  Sir  Qeorge  Rose — after  reciting  the 
substance  of  the  petition — "  and  it  appearing  to  this  court,  upon  due  proof  thereof 
Ind  before  it,  that,  after  the  adjudication  of  the  bankruptcy  of  the  said  Thomas  Elliott, 
and  bef<ffe  l^e  presenting  the  aforesaid  petition,  the  debt  of  the  said  J.  C,  the  petition- 
ing creditor,  and  on  which  tJhe  adjncucation  of  l^e  bankruptcy  of  the  said  T.  K 
prooeeded^  was  duly  found  to  be,  and  is,  an  insufficient  debt  to  support  the  said  fiat 
wunit  the  said  T.  E. ;  and  that)  before  and  at  the  time  of  presenting  the  said  petition, 
the  said  NOTdkem  and  Cental  Bank  (the  petitioners)  had,  by  one  of  thmr  public 
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registered  officers,  proved  a  debt  under  the  s^d  fiat  against  the  said  T.  R,  aufficieDt 
to  support  the  same ;  and  such  debt  of  the  Northern  and  Central  Bank  is  an  existang 
debt,  and  was  incurred  not  anterior  to  the  debt  of  the  said  J.  C,  the  petitiomne 
creditor  under  the  said  fiat  j  this  court  doth  order  that  [238]  the  said  fiat  iasued 
against  the  said  T.  E.  be  proceeded  in."  The  order  in  the  present  case  should  have 
been  amended  pursuant  to  that  form.  If,  instead  of  adoptinjp;  such  iormt  reliance  is 
^aced  on  the  recitals,  these  recitals  should  be  distinctly  referred  ta  In  Bym  t. 
SauUimU  (ante,  231  (a),  the  replication  ezpready  stated,  befwe  setting  out  the  order, 
l^t  the  substituted  creditors  "  having  tiien  due  and  owing  to  them  from  tfae  asid 
J.  C.  (the  bankrupt),  and  having  before  then  proved  under  the  fiat,  debts  snffidenii 
to  support  the  said  fiat,  the  debts  so  due  and  owing  from  J.  C.  to  J.  S.  tmd  J.  & 
(the  jpetitioDers)  having  been  incurred  not  anterior  to  the  debt  of  any  of  them  the  asid 
W.  B.,  &c.  (the  petitioning  creditors),  did  duly  present  their  petition,"  &c  This 
replication  was  held  to  be  bad. 

TiNDAL  G.  J.{b),  This  case  comes  before  us  upon  a  rule  for  a  nonsuit,  or  for  a 
new  tritd,  upon  certain  objections  that  have  been  taken  to  an  amended  order  made  hy 
t^e  court  of  Beview,  for  substituting  a  new  debt  in  lieu  of  that  of  the  petitioniiu; 
creditor,  umler  the  provisions  of  the  statute  6  G.  4,  a  16,  s.  18.  But  though  I  thii^ 
that  upon  one  of  these  objections  the  defendant  may  be  entitied  to  succeed,  he  oo^^t 
not  to  ne  iQlowed  to  enter  a  nimsuit  I  think  he  ought  to  have  a  new  trial  on  paymuit 
by  the  phuntiffs  of  the  costs  of  the  last  trial. 

The  objections  are  three  in  number,  and  may  be  taken  in  the  following  order- 
first,  that  the  amendment  in  the  order  of  the  court  of  Review  was  improperly  made— 
or,  at  least,  that  it  cannot  affect  the  defendant,  as  no  notice  of  the  application  to  make 
such  amendment  had  been  given  to  him — ;  secondly,  that  the  amended  [239]  otdet 
must  be  considered  as  speaking  from  the  date  of  its  amendment,  and  not  from  its 
orijpnal  date ;  thirdly,  that  the  order,  even  as  amended,  does  not  follow  the  power 

fiven  by  the  act  of  pwrliament,  inasmuch  as  it  does  not  adjudicate  that  the  substituted 
ebt  had  been  {HX>ved  under  the  fiat  before  tiie  application  which  resulted  in  audi 
substitution. 

I  cannot  agree  in  the  remark  that  there  is  any  hardship  in  the  provision  of  tiie 
statute,  which  empowers  a  good  debt  to  be  substituted  for  that  <^  the  creditor  upon 
whose  petition  the  fiat  originally  issued,  but  which  has  been  found  insufficient  to 

support  it ;  on  the  contrary,  the  provision  appears  to  me  to  be  both  remedial  and 
extremely  beneficial,  by  putting  an  end  to  great  expense  in  useless  proceedings  at  law 
which  formerly  ensued  from  the  absence  of  such  a  power.  The  object  of  the  enactment 
is,  that  where  a  fiat  has  issued  upon  a  debt  which  is  afterwards  found  to  be  insufficient, 
the  fiat  shall  not  wholly  fail  upon  that  account^  but  that  another  debt  shall  be  sub- 
stituted which  shall  be  sufficient  to  support  the  fiat ;  sand  this  is  to  be  done,  under 
the  proper  and  just  restriction,  that  such  substituted  debt  shall  not  have  been  incurred 
prior  to  that  of  the  petitioning  creditor ;  thereby  preventing  the  fiat  from  having  a 
greater  reach  than  it  would  originally  have  had  (a). 

[240]  With  regard  to  the  want  of  notice  of  the  application  to  tiie  court  of  Beview 

(b)  It  had  been  sujuested  b^  the  lord  chief  justice,  but  not  aooeded  to,  that  the 
order  of  tiie  court  of  Review  might  be  induded  in  a  biU  of  exceptions  whibh  had  been 
tendered  and  was  pending. 

(a)  By  the  French  Code  de  Commerce,  as  amended  by  the  law  of  the  28th  of  May 
1838,  the  inception  of  the  bankruptcy  (faUlite)  may  be  carried  back  by  a  judgment  ci 
the  commissioner  (juge  commissaire)  on  the  application  of  any  party  interested,  such 
application  being  open  to  opposition  on  the  part  of  the  bankrupt  (le  failli)  within  a 
week,  and  on  the  part  of  any  other  person  interested,  within  a  month,  after  the 
application  has  been  affixed  and  published  in  the  newspapers. — Articles  442  and  580. 
^t  no  such  application  can  be  made  after  the  expiration  of  the  time  allowed  for  the 
proof  of  debts. — Article  581.  From  this,  as  well  as  from  other  deoisiona  of  the 
commissioner,  an  appeal  is  given,  the  per^  for  bringing  which  (in  ordinaiy  oases 
fifteen  days),  varies  according  to  the  distance  of  the  oomunle  of  the  appellant  from 
the  pUce  at  which  the  judgment  is  pronounced,  one  additional  day  being  allowed  for 
every  five  myriameters  (31  miles  and  120  yards)  in  distaiuw.    Art  582. 

The  same  varying  s(^e  is  adopted  in  the  Code  de  Commerce  pour  lea  fitats  de 
S.  M.  le  roi  de  Sanlaigne  of  30th  December  1842. 
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to  amend  t^e  order,  I  am  nofc  aware  that  any  neceeaity  existed  for  ^ving  such  notice. 
Indeed,  it  is  not  easy  to  see  to  whom  such  a  notice  ought  to  be  given.  Is  notice  to 
he  given  to  the  whole  body  of  debtors  to  the  estate  1  or  to  all  against  whom  actions 
may  be  pending  1  There  mii^t  be  a  case,  tmdoubtedly,  in  which  it  would  be  unjuat 
to  make  such  an  order  behind  the  back  of  a  defendant  in  a  pending  action ;  as  where 
Uie  defence  was  founded  upon  the  insufficiency  of  the  petitioning  credit(»^s  debt ;  for, 
in  the  absence  of  such  notice,  the  defendant  might  be  taken  by  surprise  and  thrown 
out  of  bis  line  of  defence.  In  that  case  notice  would  be  just,  if  not  necessary  ;  and 
{Kobably  some  order  would  be  made  to  prevent  parties  who  had  proceeded  without 

S'ving  notice,  from  recovering  full  costs  of  suit    The  order  in  Ex  parte  Hah,  may 
Lve  Deen  framed  with  reference  to  some  such  state  of  facts.    Here,  no  such  circum- 
stances are  8Ufi;gested. 

The  aecondobjection  relates  to  Uie  time  from  which  the  amended  order  is  to  take 
effect.  I  tiiink  that  upon  the  principle  upon  which  every  amendment  is  allowed  in 
legal  proceedings,  from  the  commencement  to  the  end  of  the  suit,  it  must  be  taken  to' 
be  made  nunc  pro  tunc,  and  that  the  order,  as  amended,  must  be  read  as  though  it 
bad  originally  been  drawn  up  in  the  state  in  which  it  appears.  The  amendment  is 
emfined  to  the  recital,  and  must  have  been  introduced  to  supply  a  misprision  of  the 
officer  in  drawing  up  the  original  order ;  and  that,  in  a  particular  which  must  have 
been  known  to  the  [241]  defendant,  whose  situation  could  in  no  way  be  changed  by  the 
amendment.  The  sumxwed  hardship  upon  the  defendant  might  be  urged  in  every 
case  of  amendment.  It  frequently  happens  that  defendants  go  down  to  trial  in  the 
hope  (rf  tripping  up  pluntiffs  upon  slight  variances. 

Bat,  the  tiurd  objection,  namely,  that  tiie  order,  even  in  its  amended  state,  does 
not  shew  that  the  substituted  debt  had  been  proved,  under  the  fiat,  before  the  applica- 
tion was  made  for  its  substitution,  I  am  afraid  must  prevail ;  though,  I  own,  I  have 
■nxiaiiBly  endeavoured  to  extract  from  the  order  a  deelaration  to  that  effect.  It  is 
oertainly  stated  in  t^e  petition,  as  recited  in  tlie  order ;  but  that  is  merely  the  idlega- 
ticMi  of  the  petitioners.  It  is  necessary  that  the  precise  fact  should  appear  to  have 
beoi  adjudicated  hythe  court  of  Review;  but  tAcre  is  no  finding  or  adjudication 
upon  tiie  subject  The  court  has  thought  it  necessary  expressly  to  adjudicate  t^t 
the  petitioning  creditor's  debt  was  insufficient,  and  that  the  substituted  debt  was 
incurred  not  anterior  to  such  petitioning  creditor's  debt ;  and  the  £act  of  these  two 
matters  having  been  adjudicated  upon  in  precise  terms,  strengthens  the  objection 
arinog  from  the  omission  of  the  third.  I  fear,  therefore,  that  we  should  trench  upon 
the  authority  of  Christie  v.  Unwin,  if  we  were  to  hold  this  order  sufficient  But  as 
tiie  objectacm  is  intOT  extremoe  apices  juris,  I  cannot,  as  1  before  stated,  oousoit  l^at  a 
nonsmt  should  be  entered.  The  case  should  go  down  to  a  new  fdal  upon  payment  <A 
eoMa  by  Uie  plaintiflh. 

CoLTMAN  J.  I  admit  the  validity  of  the  last  Direction  with  extreme  reluotuioe. 
Vi  seems  to  me  that  tiiis  objectkm  lies  in  a  voir  narrow  compass.  The  order  cmtains 
Boalk^Btion  to  si^sfy  ns  as  to  the  time  at  wfaioh  the  debt  was  proved.  It 
does  not  say  tdiat  t^e  said  debt  was  proved.  Consistently  wilii  all  that  appears  upon 
the  face  of  the  order,  the  debt  of  the  petitioners  may  have  been  proved  immediately 
before  the  order  was  made. 

EssEiNB  J.  I  am  of  the  same  opinion.  I  think  the  order  must  clearly  be  taken 
to  speak  from  the  time  of  its  original  date,  and  not  from  the  time  of  the  amend- 
ment ;  upon  the  principle  which  governs  all  eases  in  which  an  amendment  is  made. 
In  substance  and  m  effect,  the  original  and  the  amended  order  are  one  and  the  same 
Oder.  The  only  alteration  is,  t£e  insertion  of  that  which  the  officer  should  have 
ioMrted  originally.  I  see  neither  injustice  nor  hardship  in  holding  this,  as  the  original 
odttr  was  made  bef(»re  the  aetaoa  was  oommenoed.  If  the  object  Had  been  after  action 
bnof^t  to  substitnte  a  new  debt  for  tliat  of  tiie  petitioning  creditor,  there  might  have 
bean  some  ground  for  oppoon^  the  alteration  at  tiie  timc^  or  for  now  tiddng  an 
objeetioD  upon  tbe  want  cl  notaoe ;  but  that  is  not  l£e  case ;  for  the  order  expressly 
(vovidea,  as  is  usual,  that  it  shall  not  prejudice  any  action  pending  under  the  fiat 

As  to  tiie  form  of  the  order,  it  seems  to  me  that  it  does  not  sufficiently  appear 
opon  the  iaob  of  it,  that  the  substituted  debt  had  been  proved  at  the  time  the  petition 
na  {Rvsented.  It  is  so  stated  in  the  petition,  as  recited ;  but  that  statement  is  not 
idopted  by  the  court  in  the  mandatoiy  ^gsat  of  the  order.  It  might  be,  that  the  debt 
(rf  the  petiti<»iers,  though  jvoved  at  the  time  when  the  order  was  made,  had  not  been 
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proved,  as  the  statute  requires,  vrhea  their  petition  was  presented.  For  this  reaaoo  I 
l^ink  the  order  is  invalid.  I  concur,  however,  in  thinking  that  this  is  not  an  objeotion 
upon  which  the  plaintiffs  should  be  nonsuited,  but  that  there  should  be  [21^  a  new 
trial  on  payment  by  them  of  ihe  costs  of  the  last  trial  (a). 

Rule  absolute  for  a  new  trial  on  pa3nnent  by  the  ^ainti&      the  eosts  of  the  but 
trial,  before  the  last  day  of  next  term  (b). 

Norman  v.  Gldcenson,  Brown,  axd  Tiffin.  May  7,  1842. 

[8.  C.  4  Scott,  N.  R  735 ;  1  D.  N.  S.  718 ;  11  L,  J.  C.  P.  191.  Diacusaed, 

M'Conmuk  v.  Hoss,  [1894]  2  Ir,  R  549.] 

To  an  action  of  trespass,  by  A.  against  6.,  C,  and  D.,  the  three  defendants  pleaded 
.  jointly,  and  appeared  by  the  same  attorney  and  counsel.  A.  recovered  a  verdict 
against  B.  and  C.  on  all  the  issues;  and  D.  had  a  verdict  against  A.  on  all  the 
issues. — Heldf  that,  in  the  absence  of  special  circumstances,  D.,  the  successful  dcfen- 
dant^  was  entitled  to  a  tliird  ^ert  of  the  costs  of  the  joint  defence ;  uid  that  such 
third  part  might  be  set  off  against,  and  deducted  from,  the  cdiBts  cl  A.  against  tiie 
other  two  defendants. 

This  was  an  action  of  trespaBS.  The  writ  of  summons  was  served  on  each  fA  the 
three  defeocUmts,  and  a  joint  utpearance  was  entered  for  th«n  pursuant  to  the  statute. 
The  three  defendants  pleaded  jointiy  by  tiie  same  attorney,  uid  the  same  ooonel 
appeal  for  them  at  the  faial.  A  verdict  was  obtained  by  the  plaintiff  gainst 
dtimenson  and  Brown,  and  by  Tiffin  against  the  plaintiff,  upon  the  whole  of  the  issues. 
On  the  taxation  of  costs,  the  attorney  for  the  defendants  claimed  to  have  one  third 
of  the  general  costs  of  the  defence  deducted  from  the  costs  to  be  allowed  to  the 
plaintiff ;  but  the  master  refused  to  make  such  deductacm,  and  only  disallowed  out  of 
the  plaintiffs  costs,  those  costs  which  exdudvely  referred  to  Timtf  as  the  aemoa  of 
the  writ  of  summons  upon  him,  &c. 

Bompas  Serjt,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  the  master  to 
review  his  taxation  upon  [244]  an  affidavit  of  the  defendants'  attorney,  who  stated 
that  he  had  been  employed  by  the  defendants  separately  to  defend  the  action,  and 
that  Tiffin,  as  well  as  the  others,  was  liable  to  him  tor  the  costs  of  tiie  defence.  He 
oited  George  v.Eltim  {I  New  Gaiaes,  513;  1  Scott^518)and  GnffUht  y.  Janes  (6  Tyrvrh. 
1092  ;  2  Cr.  M.  &  R  333). 

Ghannell  Serjt  now  shewed  eanee.    This  is  not  s  case  in  which  some  issues  have 
been  found  for  the  plaintiff,  and  some  for  the  defendants,  in  which  case  the  master, 
pursuant  to  the  rule  of  H.  T.  2  W.  4,  r.  74,  would  have  been  bound  to  deduct  the 
costs  of  the  issues  found  for  the  defendants  from  the  plaintiff's  costs.    Neither  is  this 
an  application  to  allow  the  costs  of  the  defendant  Tiffin ;  for  tbe  rule  seeks  to  have  a 
certain  amount  of  costs  deducted  from  the  plaintiff's  costs,  in  favour  of  all  of 
defendants.    [Tindal  G.  J.    By  the  thirty-second  section  of  the  3  &  4  W.  4,  c.  42, 
"where  several  persons  shi^  be  made  defendants  in  any  personal  action,  and  any 
one  or  more  of  them  shall  have  a  nolle  prosequi  entered  as  to  him  or  them,  or  uptm 
the  trial  of  snch  action,  shall  have  a  verdict  pass  for  him  or  them,  every  sueh  person 
shall  have  judgment  lor  and  recover  his  reaacmable  costs,  unless,  in  the  case  of  a 
trial,  the  judge  before  whom  such  cause  shall  be  tried,  shall  certify  upon  tJlie  roooid 
under  his  hand,  that  there  was  a  reasonable  cause  for  making  such  person  a  defendant 
in  such  action."]   There  is  no  doubt  that  Tiffin  may  recover  costs  from  the  plaintiff. 
But  DO  foundation  has  been  laid  for  the  application  to  review  the  taxation  of  the  costs 
to  which  the  plaintiff  is  entitled  from  the  two  other  defendants ;  for,  in  order  to  obtain 
leave  to  setoff  Tiffin's  costs  against  the  plaintiff's,  some  special  ciroumstanoes  should 
have  been  shewn ;  as  in  George  v.  EMon^  where  it  was  allfitted  that  the  i^aantiff  was 
inBol-[946}-veiit,  and  unaUe  to  pay  the  oosta  of  the  sucoessfS  defendant  fnndaKlJ. 

(a)  Cresswell  J.  having  been  counsel  in  the  cause,  declined  giving  any  o^icml 
{b}  The  objection  was  one  of  a  most  formal  character.   If,  however,  the  oider  was 
bad,  ex  qu&oonque  oausft,  it  would  seem  that  the  defendant  was  entitled  at  the  trial 
to  a  verdict  upon  the  second  iaaue, — Hoi  issue  being  taksa  in  onmeeticm  with  the 
notice  to  dispute,— unless  the  {daintifi  elected  to  be  mmsuited. 
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I  flaoDot  see  what  objeoticm  tiiere  out  be  to  the  oouree  proposed,  ezce^'c^o.  the  part  of 
nffin,       might  not  tike  to  have  the  costs  to  which  he  is  entitled,  awallQWBd  up  by 
tbeir  being  dedncted  from  those  of  the  plaintiff  against  the  two  other  diiepdants.] 
Here,  the  defendants  pleaded  jointly,  and  appeared  by  the  same  attorney  and|*eC>unBel. 
In  Hughes  t.  Chiiiy  (2  M.  &  S.  172),  where,  on  a  joint  plea  of  not  guilty  to'lfespass 
and  assault,  one  defendant  was  found  guilty,  with  Is.  damages,  and  Is.  costs,  and  th» 
oUier  was  acquitted,  it  was  held  that  the  latter  was  only  entitled  to  408.  costs  ;*lie  . 
Sane  J.  and  Dampier  J.  observing,  "  that  if  the  defendants  had  pleaded  separately  jJs\ 
mi^t  have  been  different,  but,  as  they  had  pleaded  jointly,  it  would  be  making  thdl.' 
jrfaintaff  pay  the  costs  of  the  other  defendant,  to  allow  increased  costs  to  this  defen- 
dants"   Undoubtedly  since  then  the  rule  has  been  laid  down  in  GambnU  v.  Earl 
FalmmUh  (6  A.  &  K  403 ;  6  N.  &  M.  869),  that  a  successful  defendant  iBprim&  facie 
entitled  to  his  separate  costs,  and  to  his  proportion  of  the  joint  costs.   There,  it  was 
said  bj  Lord  Denman  C.  J.    We  hare  oonaidwed  the  matter,  and  think  ourselres 
bound  by  the  rale  laid  down  by  Mr.  Baron  Bayley  in  Griffiths  v.  Kyna^on  (2  Tyrwh. 
760).  and  afterwards  confirmed  in  Qnffiihs  v.  Jones  (5  Tyrwh.  1092 ;  2  Cr.  M.  &  R. 
333;  4  DowL  P.  G.  159),  viz.  that  the  successful  defendant  is  to  be  allowed  all  his 
separate  costs,  sjid,  prim&  facie,  an  aliquot  part  of  the  joint  costs,  unless  the  master  is 
satisfied  that  some  smaller  proportion  should  be  allowed,  by  reason  of  any  other  special 
circumstances."    Here,  the  special  circumstances,  on  which  the  master  seems  to  have 
deciddd,  are,  that  the  defendants  had  but  one  attorney  and  oae  counsel    In  Oambr^ 
T.  Earl  FahncfotK,  there  were  separate  at-[246}-torney8  and  separate  coonsel.  Here, 
tbe  claim  to  deduct  one  third  <A  the  costs  is  made,  not  for  Tiffin,  but  for  the  t^ree 
dcimdants  jointly.    The  two  unsuccessful  defendants  would  have  been  pit  to  the 
SUM  expoua  for  the  briefs,  witaessea,  &c.,  supposing  Tiffin  had  not  been  included  in 
the  action.   [Cresawell  J.   In  case  Tiffin  had  been  t^e  only  defendant,  tiie  expense  of 
tiw  defence  would  have  been  the  same,  and  the  plaintiff  would  have  had  to  pay  the 
whole.    You  must  look  at  it  in  both  ways.] 

TiNDAL  C.  J.  It  seems  to  me  that  the  correct  rule  is  laid  down  by  the  court  of 
Queen's  Bench  in  Oambrell  v.  Earl  FalmmUL  Let  it  therefore  be  referred  to  the 
master  to  see  if  there  are  any  special  circumstances  in  this  case  to  t^e  it  out  d 
that  rule ;  for  if  not^  then  Tiffin  will  be  entitled  to  a  deduction  ctf  one  third  oi  the 
costs  (rf  the  joint  defence. 

Tke  rest  of  the  court  concurred. 
Bole  absi^ute  accordingly. 

Bompas  Seiit.,  who  was  to  have  suj^torted  the  rule,  referred  also  to  StarUag  v. 
Cme»s{6  Tyrwh.  823;  2  G.  M.  &  B.  446  ;  3  BowL  P.  G.  782;  Starving  v.  Coumu, 
1  Gale,  £xch.  169),  Lees  v.  BeffiU  (3  A.  &  £.  707 ;  Xmi  t.  KeadaUy  5  N.  &  M.  340), 
and  BarUutomew  v.  Si^ms  (6  M.  &  W.  386). 

[347]  Peymb  dl  Brownb.   May  7,  1843. 

Upon  an  application  to  set  aside  a  certificate  for  costs  granted  by  t^e  sheriff  under  the 
3  &  4  Viot  c.  24,  8.  2,  on  the  ground  that  he  at  first  refused  to  grant  it,  imd  after- 
wards j^ve  out  deference  to  the  wishes  of  others,  the  court  will  reqoire 
the  tacts  to  be  proved  beycmd  all  doubt. — The  {noper  coarse  in  such  a  case,  seems 
to  be,  for  the  party  makmg  the  application  to  ascertain  what  occurred,  trim  t^e 
sheriff  himseli 

Hub  was  an  action  for  a  libel  published  in  the  Cambridge  Chronicle.  The  defendant 
havii^  suffered  judgment  by  default,  a  writ  of  inquiry  was  executed  before  tite  under^ 
sherifT  of  Middlesex,  when  the  jury  assessed  the  damages  at  a  farthing.  The  under* 
sfaeriff  having  certified  that  the  "  grievance  in  respect  of  which  t^e  action  was  brought 
was  wilful  and  malicious,"  under  the  3  &  4  Vict  c.  24,  s.  2,  in  order  to  give  the 
plsintiff  his  costs,  the  same  were  taxed  and  paid  by  the  defendant  under  protest. 

Ghannell  Serjtu,  on  a  former  day  in  this  tenn,  obtained  a  rule  calling  on  the 
plaintiff  to  shew  cause  why  the  certificate,  the  taxation  of  costs,  and  the  allocatur 
dkould  not  be  set  aside,  and  why  the  costs  paid  should  not  be  repaid  to  the  defendant^ 
or  to  his  attorney.  The  affidavits,  on  which  the  motion  was  grounded,  stated,  that 
OQ  the  verdict  being  returned,  the  plaintiff  s  counsel  applied  to  the  undersheriff  to 
tn&y;  when,  after  hearing  tiie  defendant's  counsel,  toe  undersheriff  refused  the 
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ap(dioatioi>,'^tDa  the  defendant's  counsel  indorsed  his  brief  accordingly,  and  was  in  the 
act  of  leawin^the  court,  when  the  plaintiff's  counsel  appealed  to  t^e  undeishedffto 
alter  ^.(bcision,  suggesting  that  the  jury,  in  finding  the  verdict  they  did,  were 
evidi»A^  influenced  hy  the  belief  that  such  verdict  would  carry  costs ;  that  the 
und^iUieriff  immediately,  and  without  reference  to  the  defendant's  counsel,  turned 

*tp  t^e  jury  and  asked  them  if  such  had  been  their  impression ;  that  one  of  the  juiy 
replying  in  the  affirmative,  the  undersheriff  o1>{2^}^rved  that  he  was  desirous  ol 

'"fltfnying  out  their  view,  and  should  therefore  certify. 

'*  Bompas  Serjt.  now  shewed  cause  upon  affidavits,  which  stated  that  the  certaficata 
was  granted  within  two  or  three  minutes  after  the  verdict  was  pronounced,  some  dis- 
cussion having  taken  place  as  to  whether  or  not  the  ander-sheriff  had  power  to  certify ; 
that  the  under-sherifT  never  did,  in  fact,  refuse  to  oerdfy,  or  appeal  to  the  jury,  as 
suggested  in  the  affidavits  on  tiie  other  side ;  though  it  was  admitted  that  the  jnrj 
haaintimated  their  understanding  and  intention  wait  the  verdict  ikey  gave  amM 
eaitr  oosts ;  and  that  the  d^endant  had  since  been  inftnmed  by  the  nndersheriff  timt 
he  did  oot  at  any  time  refuse  to  certify. 

Channell  Serjt,  in  support  of  the  rule,  submitted  that  the  affidavits  on  the  part 
of  the  defendant  were  not  answered,  as  the  counter-affidavits  contained  no  distinct 
denial  that  the  undersheriff  had  altered  his  decision  in  consequence  erf  what  fdl 
from  the  juiy. 

TiNDAL  C.  J.  Upon  the  affidavits  the  case  is  left  in  some  degree  of  uncwtainty, 
whereas,  considering  the  nature  of  the  application,  the  facts  should  have  been  placed 
beyond  all  doubt.  The  defendant,  when  about  to  make  the  present  motion,  should 
have  applied  to  the  undersheriff,  and  ascertained  from  him  di^notiy  whether  he  had 
ever  rwused  to  grant  the  certificate.  As  the  case  now  stands,  I  do  not  t^nk  tiiat  we 
ought  to  interfere. 

CoLTMAM  J.  The  nBUting  of  the  certifioate  was  a  matter  entirely  in  t^e  disore- 
tion  of  ike  undersheriff;  and  very  strong  evidence  should  be  given  before  we  set  it 
aside. 

[1249]  Erskinb  J.  The  ground  on  which  the  rule  was  granted  was,  that  ^e 
undersheriff  had  exercised  his  own  discretion,  not  in  granting,  but  in  refusing  the 
certificate ;  and  that  he  subsequently  granted  it  only  out  of  deference  to  the  wishes 
of  other  parties.  If  that  had  been  so,  the  court  would  have  set  the  certificate  aside, 
on  the  ground  that  he  had  not  exercised  his  own  judgment  6ut^  aooordine  to  the 
affidavits  on  the  part  of  the  pUuntiff,  the  hesitation  of  the  undersheriff  proceeded,  not 
from  any  doubt  as  to  whether  the  certificate  ought  to  be  ^^nted,  but  as  to  whether 
he  had  the  power  to  give  it  I  think  t^t  a  sufficient  ground  has  not  been  lidd  for  the 
court  to  interfere  with  t^e  discretion  of  t^e  presiding  judge. 

Crksswell  J.  concurred. 

Bule  discharged,  with  costs. 


Wii^ON  V.  NiSBirrr.    May  7,  1842. 

Where  upon  a  writ  of  trial  the  issue  is  delivered  witdi  blanks  for  the  teste  and  return 
of  the  writ  of  trial,  and  the  defendant  retains  it  witiiout  making  aay  objection,  he 
cannot  afterwards  complain  of  the  omission,  even  supposing  tdie  blanks  in  the  issue 
to  amount  to  aa  irregularity. — A  notice  of  trial  by  oontinuance  before  the  sheri£^ 
need  not  speiMy  the  ^Uoe  or  hour,  as  it  will  be  taken  to  refer  to  the  place  and  hour 
mentioned  in  the  original  notice. 

Assumpsits  against  the  defendant^  as  the  aoceptOT  of  a  bill  <rf  exchange  for  1 21.  1 28., 
and  on  an  aocount  stated. 

The  defendant  denied  his  acceptance  of  the  l»ll  of  exchange ;  and,  to  the  second 
count,  pleaded  non  assumpsit;  whereupon  issue  was  joined. 

The  plaintifi^B  attorney  having  obtained  an  order  to  try  the  cause  before  the  sheriff 
of  Middlesex,  on  t^e  7th  [2601  of  April  1842,  delivered  the  issue  in  the  form  pre- 
scribed by  f^e  rules  of  H.  T.  4  W.  4,  the  teste  and  return  of  the  writ  of  trial  being  left 
in  blank,  as  follows : — 

"  And  fcrasmuch  as  the  sum  sought  to  be  recovered  in  this  suit,  uid  indorsed  on 
the  said  writ  of  summons,  does  not  e»!eed  201.,  hereupon  on  lA»  day 
of  1642,  pursuant,  to  the  statute  in  tJut  case  made  and  i«ovi^>4 
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the  dieriflr  is  commanded  that  he  summon  twelve,  &g.  and  who  neither,  &c.  who 
shall  be  sworn  truly  to  try  the  issues  above  joined  between  the  parties  aforesaid, 
and  that  he  proceed  to  try  such  issues  accordingly ;  and  when  the  same  shall  have 
been  tried,  that  he  make  known  to  the  court  here  what  shall  have  been  done  by  virtue 
of  the  writ  of  our  Lady  the  Queen  to  him  in  that  behalf  directed,  with  the  finding  of 
the  jwy  thereon  indorsed,  on  the  day  of  April,"  &c 

tlie  following  notice  erf  trial,  bearing  date  on  the  7th  of  April  1842,  was  indorsed 
oo  the  issue. 

"  Take  notice  tiiat  the  issaes  jdaed  in  this  canse  will  be  tried  on  Tuesday,  the 
19th  day  of  April  instant^  at  eleven  o'clock  in  the  forenoon,  before  the  shOTiff  of 
Middlesex,  at  the  Sheriff's  OflBoe,  Na  24  Red  Lion  Sauare,  in  the  said  ooonty  of 
Middlesex,  parsiunt  to  the  statute  in  such  case  made  and  provided." 

On  tile  16th  of  April  tite  defendant's  attoniey  was  served  with  this  further 
notice : — 

"  I  do  hereby  continue  the  notice  of  tnal  in  this  cause  to  Thursday  next,  tbe  21st 
day  of  April  instant." 

The  defendant's  attorney,  considering  this  notice  as  insufficient,  did  not  appear  at 
the  trial,  md  the  plaintiiF  had  a  verdict  for  the  amount  of  the  bill  of  exchange  men- 
tiMied  in  the  declaration. 

Bompas  Serjt  on  a  former  day  in  this  term  obtained  a  rule  calling  on  the  plaintiff 
to  shew  cause  why  the  issue,  and  all  subsequent  proceedings,  should  not  be  set  [261] 
aside  with  costs,  for  irregularity.  He  contended  that  the  omission  of  the  date  cn  tiie 
teste  and  return  of  the  writ  of  trial  in'the  copy  of  the  issue  delivered,  was  a  variance 
from  tiie  writ  of  trial ;  and  also  that  the  notice  of  trial  by  continuance  was  a  nullity, 
from  not  stating  the  place  and  hour  at  which  the  cause  was  to  be  tried. 

Talfourd  Serjt.  now  shewed  cause.  With  respect  to  the  first  objection,  the  issue 
was  perfectly  regular.  The  issue  is  always  delivered  in  blank ;  nor  can  it  be  delivered 
otherwise  ;  as  the  practice  is,  not  to  sue  out  the  writ  of  trial  until  two  or  three  days 
before  the  trial  takes  place ;  consequently  the  blanks  cannot  be  filled  up  at  the  time 
when  it  is  necessary  to  deliver  the  issue.  Moreover,  if  there  was  any  irregularity,  it 
has  been  waived  by  retaining  the  issue.  If  the  defendant  meant  to  object  to  i^  he 
should  at  once  have  returned  il^  and  not  have  1^  the  plaintiff  to  infer  that  it  had 
been  treated  as  valid. 

TiNDAL  C.  J.   The  plaintiff  might  have  given  the  defendant  notice  of  trial  after 

delivery  oi  the  issue.  The  btter  could  not  be  injured  by  the  delivery  of  the  issue 
in  blank,  for  he  must  have  notice  of  fzial  of  a  precise  date.  Then  what  do  you  say  to 
the  other  answer  which  has  been  given  1  H  the  def«idant  objeoted  to  tiie  issue,  should 
he  not  have  returned  it  1 

Bompas  Serjt  In  Lyceti  v.  Tenant  (4  New  Cases,  168 ;  5  Scott,  479),  the  omission 
of  the  date  of  the  writ  of  summons  in  the  issue  delivered,  was  held  to  be  an  irregu- 
larity, and  the  writ  of  trial  was  set  aside  with  costs.  So,  in  H^ard  v.  Peel  (1  M.  &  W. 
"iiS),  an  issue  which  did  not  follow  the  form  given  by  the  rule  of  court,  was  set  aside 
as  insular.  It  cannot  be  said  [252]  when  the  courts  give  a  form,  as  they  necessarily 
most,  with  blanks  for  the  dates,  that  a  plaintiff  is  not  to  fill  them  up.  Here,  if  the 
plaintaff  had  delivered  the  issue  inoorreotly,  he  might  have  given  the  notice  of  trial  at 
the  regular  tim^  and  have  filled  up  the  bluiks  in  tiie  issue. 

TWDAL  C.  J.  The  case  last  cited  is  very  different  from  the  present  There,  it 
vas  a  trial  before  a  jud^ ;  herO}  it  is  before  uie  sheriff.  The  defendant  received  tjus 
ime  and  retained  it,  without  making  any  objection.  Ought  we  to  interfere  in  such 
acase) 

Talfourd  Serjt.  With  respect  to  the  objection  to  the  notice  of  trial  by  continu- 
ance, no  such  notice  was  necesssd'y.  The  practice  is  the  same  as  to  cases  before  the 
sher^  as  at  the  sittings  in  Middlesex  and  London.  [Tindal  C.  J.  The  cases  are  not 
exactly  parallel.  In  the  country  sheriffs  do  not  sit  at  regular  periods.]  At  any  rate, 
it  cannot  be  doubted  that  the  notice  by  continuance  embodied,  by  refwenoB,  the  place 
mentioned  in  the  original  notice  of  trial.  But  further,  if  the  notice  was  irregular,  it 
diouki  have  been  objected  to  and  returned  at  the  time. 

Bompas  Serlt^  The  cause  not  having  been  tried  pursuant  to  the  original  notice  of 
trial,  the  defendaat  was  entitled  to  a  seooud  eight-days'  notice  at  tcia^  which  should 
have  contained  the  same  partacukra,  ae  to  the  place  and  hour,  as  were  given  in  i^e 
Uxnm  notice.   The  defendant  oonld  not  assume  that  the  trial  would  take  phice  at  the 
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same  hour.  It  ia  well  known  that  the  times  of  sittii^  in  sheriA'  courts  vary  tlirou^- 
out  the  oQunby.  [Erskine  J.  A  form,  ai  a  notaoe  oftrid  by  otmtuuianoe  upm  a  writ 
<A  inquiry,  is  ^ren  in  Chitty'a  Fotbu,  339,  6tii  ed.,  which  speoififls  the  timB.]  Hot 
shews  that  Uiu  notice  is  irr^ealar. 

[253]  CoLTBCAN  J.  In  JoMs  V.  Cham  (1  E  &  P.  363),  a  motion  to  set  aside  a  writ 
of  inquiry,  on  the  fi;round  that  the  notice  of  continuance  made  no  mention  d  the  boor 
or  place  at  which  the  writ  of  inquiry  would  be  executed,  was  discharged  with  costs. 
Eyre  C.  J.  there  said,  *'  I  think  that  if  an  orifi;in^  notice  be  given,  specifying  the  hour 
and  place  as  well  as  the  day,  and  that  notice  be  afterwards  contanued  with  an  altera- 
tion of  tiie  day  only,  t^e  latter  will  refer  to  the  former,  and  incorporate  the  hour  and 
place ;  and  that  it  would  be  an  irregularity  in  the  plaintiff  to  execute  his  writ  of 
uquiry  at  any  other  hour  or  place  tiiu  those  mentioned  in  Uie  original  notioe." 

Bompas  Serjt  admitting  tnat  he  oould  not  cmtaul  against  the  authority  of  that 
case — the  rule  was 

Diadhaiged  with  coats. 


Ghablks  Wynne  v,  Juuira  Wynne  and  Sarah  his  Wife. 
Hay  27,  1841 ;  May  7,  1843. 

[S.a3Soott»N.  R  435;  9D.F.  0.901;  10  L.  J.  a  P.  301 ;  ID.N.S.  723; 

11  L.  J.  C.  P.  206.] 

A  rent-charge  is  devised  to  B.,  the  wife  of  A-,  not  s^ng  for  her  separate  use.  In 
replevin  an  avowry  is  made  in  the  names  of  A.  and  B.  for  arrears  of  the  renlx^arge ; 
and  issue  being  joined  upon  the  title  to  such  rent-charge,  the  cause  and  all  matters 
in  relation  to  the  rent-charge  are  referred  to  D.,  who  awards  that  the  arrears  of  the 
rent-charge,  including  as  well  those  due  when  the  action  was  brought,  as  arrears 
which  accrued  between  the  bringing  of  tiie  action  and  the  date  of  the  ref^oce, 
shall  be  paid  to  B.  This  is  not  an  excess  of  authority,  either  by  reason  of  the 
arrears  accruing  subsequently  to  the  action  being  included  in  the  sum  awarded*  or 
by  reason  of  uie  payment  b^ng  directed  to  be  nude  to  K  only. — The  plaintiff 
having  refused  to  pay  the  arrears  to  the  wife,  on  the  ground  tiiat  the  money  had 
been  demanded  by  and  paid  to  the  husband,  the  court  made  absolute  a  rule  lot  an 
attachment  against  him. 

Beplerin.  The  defenduats,  in  ri^ht  of  tiie  defendant  Sarah,  avowed  in  respect  of 
m  annuity  or  rent-chaxse  of  20L  given  and  bequeathed  by  t^e  will  of  one  Bobert 
Watkin  Wynne  out  (rf  l£e  mansion  in  which,  &c.  [264]  "  to  the  said  SanJi  the  wife  of 
the  said  Julius,  during  her  life,  or  bo  long  as  her  conduct  and  behaviour  should  he 
discreet,  «id  meet  with  the  approbation  of  the  testator's  wife,  or  which,  in  case  cA  her 
death,  should  be  a^roved  en  by  the  survivors  or  survivor  of  his  said  trustees;" 
alle^ng  a  compliance  with  tiie  condition  (a),  and  avowing  the  tiding  of  the  goods,  as 
a  dutress  for  501.,  b^ng  arrears  td  tiie  annuity  for  two  jrears  and  a  half,  eDaing  tiie 
2d  of  March  1839. 

Pleas  in  bar :  first,  that  after  the  death  of  the  testator  and  before  the  aocniing  due 
of  the  arrcfu^  the  ccniduot  and  behaviour  of  the  said  Sarah  was  not  discreet,  but  od 
the  contrarjr  thereof,  on  the  2d  of  March  1S16,  and  from  thence,  &o.  she  Uie  said 
Sarah  was  bving  in  open,  avowed,  and  notorious  adnlteiy,  and  in  a  state  of  polyganiy 
with  one  J.  R.  Hutt(m,  &c.  Yerificafaon. 

Seoondly,  that  after  the  death  iA  testator  and  his  wif^  and  before  the  aorauing 
due  of  the  sud  arrears,  the  ccmduct  and  behaviour  of  die  said  Sarah  was  not  discreet, 
nor  was  the  same  approved  of  by  the  surviving  trustee ;  and  that  before  the  taking 
oi  the  distress,  the  surviving  trustee  disapproved  of  the  conduct  of  the  said  Sarah ; 
whereby  the  annuity  wholly  ceased ;  concluding  to  the  country. 

Keplication  to  the  first  plea  in  bar, — that  after  the  marriage  of  the  said  Sarah  with 
the  said  Julius,  and  more  thtui  seven  years  before  the  said  Sarah  committed  any 
adultery  with  the  said  J.  R.  Hutton,  &c.,  and  morc  than  seven  years  before  the  said 
Sarah  was  married  to  Uie  said  J.  R.  Hutton,  the  said  Jub'us  absented  himself  from  the 
aaid  Sarah  for  the  qxice  of  ten  years  and  upmuds ;  and  until  the  time  of  ^e  marriage 
of  Uie  said  Sarah  witJi  tiie  saui  J.  R  Hutton,  and  from  Uienoe  continually  until  the 

(a)  See  die  avowry  at  loigth,  ant^  voL  iL  p,  10. 
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aoaung  due  of  the  said  arrears,  and  at  the  time  of  the  said  intermarriage  of  the  said 
Sanh  with  the  [^266]  said  J.  R  Hutton,  the  said  Saiah  had  no  knowled^  of  the  said 
Julius  bmng  alive.  To  tha  second  plea  in  bar  the  similiter  was  added. 
Demurrer  to  the  replication  to  the  first  plea  in  bar ;  and  joinder. 
Upon  the  cause  coming  on  for  trial  at  the  last  spring  assizes  for  the  county  of 
Deobi^h,  a  verdict  was  entered  for  the  plaintiff  under  a  rule  of  court,  and  the  cause, 
and  all  matters  in  relation  to  the  annuity  in  question  in  the  cause,  were  referred  to  a 
barrister ;  the  costs  of  the  cause  to  abide  the  event  and  determination  of  the  award, 
aiid  Uie  costs  of  the  reference  to  be  in  the  discretion  of  the  arbitrator.  On  the  case 
being  heard  before  the  arbitrator,  the  defendants,  in  support  of  the  affirmative  of  the 
issue  as  to  the  discreetness  of  the  conduct  and  behaviour  of  Sarah  Wynne,  offered  in 
evidence  a  certificate  bearing  date  the  9tb  of  January  1 822,  and  purporting  to  be  signed 
by  Colonel  Wynne  and  another,  the  surviving  trustees  of  the  will  of  Robert  Watkin 
Wynne.  An  objecUon  was  taken  to  this  eertificate,  on  the  ground  that  Colonel  Wynne 
himself  might  have  been  called.  The  arbitrator  refused  to  receive  it^  and  also  rejected 
a  subsequent  certificate,  likewise  signed  by  Colonel  Wynne,  and  dated  t^e  6th  of  July 
1838,  which  was  tendered  on  the  part  of  the  plaintiff  to  shew  that,  at  that  time, 
Colouel  Wynne,  who  had  then  become  the  only  surviving  trustee,  disapproved  of  the 
omduct  and  behaviour  of  Sarah  Wynne ;  the  arbitrator  remarking  that  the  defendants 
had  failed  to  prove  the  issue.  It  appeared  by  a  decree  in  equity,  dated  the  23d  of 
December  1816,  given  in  evidence  by  the  defendants,  that  the  will  of  Robert  Watkin 
Wynne  was  thereby  ordered  to  be  established,  and  the  trusts  thereof  directed  to  be 
earned  into  execution ;  that  by  an  order  of  the  5th  of  March  1826,  the  receiver  appointed 
in  the  equity  suit  was  ordered  to  pay  to  Sarah  Wynne  the  sum  of  1961.  in  satisfaction 
of  (be  then  arrears  of  the  annuity  to  the  2d  of  March  1826;  and  that  the  [256]  receiver 
was  also  directed  out  of  the  rents  and  jnofits  oi  tiie  devised  estates,  from  time  to  time, 
to  pay  the  annuity  of  201.  to  Swab  Wynne  for  her  sole  and  separate  use  during  her 
life,  or  until  the  further  order  of  the  court,  by  half  yearly  payments ;  that  in  pursuance 
d  that  order  the  sum  of  1961.  was  paid  to  Sarah  Wynne,  and  that  the  growing 
paymeats  of  the  annuity  continued  to  be  regularly  paid  by  the  receiver  to  Sarah 
Wynne,  and  into  her  own  hands,  from  the  15th  of  March  1826  until  the  2d  of 
S^itember  1836 ;  that  John  Wynne,  the  tenant  for  life  of  the  estates  charged  with 
the  annuity,  died  on  the  19th  of  December  1836,  whereupon  the  plaiiitifiT  became, 
imder  and  by  virtue  of  the  will  of  Robert  Watkin  Wynne,  tenant  for  life  of  the  estates ; 
aed  that  ever  since  he  so  came  into  possession  of  the  estates  so  charged,  he  had  refused 
to  pay  the  annuity  to  Sarah  Wynne. 

On  the  14th  of  May  last  tiie  arbitrator  made  his  award  in  the  following  terms. 
"  I  do  award  and  declare  that  the  plaintiff  had  not  at  tbe  time  of  the  oommenoement 
of  the  said  action  any  cause  of  action  against  tiie  defendants  in  respect  of  the  matters 
so  to  me  referred  as  aforesaid ;  and  I  do  furtiier  award  and  direct  that,  instead  of  the 
verdict  so  found  for  the  plaintiff,  a  verdict  in  the  said  action  be  entered  for  the 
defendants.  And  I  do  further  award  and  direct  that  on  the  issue  in  law  joined  between 
the  parties  to  the  said  action,  judgment  be  entered  for  the  defendants :  and  I  do  further 
awud,  order,  and  direct  that  the  plaintiff  forthwith  shall  and  do  pay  unto  the  defendant 
Sarahf  the  -wife  of  the  defendant  Julius  Wynne,  the  sum  of  501,  as  and  for  the  arrears 
due  on  and  up  to  the  2d  of  March  1839  of  the  annuity  or  ycM-ly  rent-charge  of  201. 
mrationed  in  the  avowry  of  the  defendants  in  the  said  action,  and  also  the  further  sum 
of  KH.  being  tite  arrears  oi  the  said  annuity  or  yearly  rent-charge  of  201.  from  the  2d 
a<  March  1839  unto  the  2d  of  March  now  Uist  past :  and  lastly  I  do  [257]  award. 
Older,  and  direct^  that  each  of  the  sud  j^arties  shall  and  do  bear  and  pay  his  and  their 
own  costs  of  this  reference,  and  one  moiety  of  the  costs  of  this  my  award." 

Channell  Serjt  now  moved  on  the  part  of  the  plaintiff  to  set  aside  the  award.  In 
the  firat  place,  the  plaintiff  wm  misled  by  the  declaration  of  the  arbitrator  that  the 
defendanta  had  failed  in  establishing  the  issue  which  it  lay  upon  them  to  prove.  But 
for  the  arbitrator's  remark,  the  pbintiff  would  have  called  evidence  to  shew  that 
Colonel  Wynne,  the  surviving  trustee,  had  disapproved  of  the  conduct  and  behaviour  of 
the  defendfmt,  Swah.  [Erskine  J.  Is  it  sworn  in  your  affidavits  that  the  plaintiff 
would  have  called  Colonel  Wynne,  if  it  had  not  been  for  the  observation  of  the 
arUtratorf]  It  is  not  so  stated  in  preoiae  tetma.  [Maule  J.  The  case  seems  to  have 
been  left  vetry  bare  1^  boUi  parties.    It  is  not  improbable  tliat  t^e  arbitrator  may  have 

a  p.  xu.— 4* 
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been  influenced  by  the  proBumpldoD  ariong  from  the  fact  (rf  the  annuity  being  pud  for 
80  many  years.] 

A  second  oojection  is,  that  the  arbitrator  had  no  authority  to  direct  payment  of 
any  arrears  which  accrued  between  the  time  of  the  distress  and  the  order  of  reference 
on  the  27th  of  March  1841.  It  is  clear  that  by  the  order  of  court,  all  that  was  referred 
to  die  arbitrator  was,  tiie  cause,  aod  all  matters  in  relation  to  the  annuity  in  question 
in  the  cause,  and  that  uo  authority  was  given  to  him  over  Ae  annuity  generally. 
[Thidal  C.  J.  The  put  of  the  order  to  wlucb  you  allude,  is  merely  matter 
of  description  ]  the  parties  evidently  meant  to  refer  something  more  than  the 
cause.] 

Thirdly,  the  cause  is  left  undetermined ;  for  the  arbitrator,  instead  of  awarding 
payment  of  the  arrears  of  the  annuity  to  the  two  defendants,  has  directed  them  to  be 
paid  to  the  defendant,  Sarah  Wynne.  The  will  of  Robert  Watkin  Wynne  does  not 
give  the  annuity  to  her  for  her  [268]  sole  and  separate  use.  The  claim  for  the  return 
of  the  goods  replevied  is  made  by  the  two  defendants,  and,  consequently,  the  plaintiff 
cannot  with  safety  pay  the  501.  to  the  wife.  [Maule  J.  Although  both  the  husbuid 
and  wife  are  ptu^ies,  the  arbitrator  has  considered  that  the  proper  hand  to  receive  the 
money  is  the  wife's. J 

TiNDAL  C.  J.  Suppose  the  case  of  a  husbfuid  beii^  abroad — would  an  award  be 
bad  which  directed  a  payment  to  be  made  to  his  wife  T  We  cumot  but  remember  what 

Cid  upon  a  previous  occasion  (ante,  vol.  ii.  P*  10).  It  is  evident  iAoA  the  husband 
been  acting  in  collusion  with  the  plaintin,  in  ordw  to  deprive  his  wife  of  this 
annuity  ;  for  it  was  not  until  he  received  an  indemnity  that  he  would  permit  his  name 
to  be  used  in  this  suit  The  award  of  the  arbitrator,  that  the  money  should  be  paid 
to  the  wife,  was  in  accordance  with  the  arrangement  then  come  to  between  the  paraea. 
No  authority  has  been  cited  that  an  award  is  bad  for  directing  the  payment  to  be  made 
to  the  wife,  and  I  see,  therefore,  no  ground  for  setting  aside  this  award. 
The  rest  of  the  court  concurred. 
Rule  refused. 

On  the  3d  of  July  1841,  judgment  was  signed  for  Uie  501.  and  costs,  and  on  the 
7th  the  amount  of  the  costs,  1311  was  tendered  to  ihe  attorneys  of  Sarah  Wynne,  and 
at  same  time  a  receipt  oi  Julius  Wynne  for  90L  was  j^roduced,  aoknowled^g  that 
the  two  sums  of  501.  and  40L  mentioned  in  the  award  had  been  paid  to  him.  The 
attorneys  refused  to  receive  the  costs  with-{2B9}-out  the  sums  avraraed,  and  at  loigth 
levied  the  50L  and  costs  under  a  fi.  fa. 

Sir  T.  Wilde  Serjt,  in  Hilary  term  last,  obtained  a  rule  nisi  for  an  attachment 
against  the  plaintiff  for  non-payment  of  the  40L  to  Sarah  Wynne,  pursuant  to  the 
award, 

Channell  Serjt.  now  shewed  cause  upon  affidavits,  which  stated  that  the  401, 
together  with  tJie  501.,  had  been  demanded  by  Julius  Wynne,  the  husbuul,  and  had 
heexi  ptud  to  him  by  the  pkuntLff'. 

Although  t^e  plaintiff  might  have  been  discharged  by  payment  to  the  wife,  he  is 
not  liable  to  an  attachment  tm  having  paid  it  to  the  husbfloicL  [Tindal  G.  J.  If  he 
had  paid  t^e  wife  pursuant  to  the  awanl,  how  oould  he  have  damnified  himself  1  Tlw 
payment  to  the  husband  was  clearly  collusive.  Cresswell  J.  All  the  puties  oitend 
into  a  rule  of  court ;  and,  among  others,  the  husband  bound  himself  to  abide  the  dedrion 
of  the  arbitrator.  Can  he  get  rid  of  the  award  1  And,  if  not,  how  can  the  plaintiffT] 
All  that  the  husband  consented  to,  was,  that  the  wife  should  try  the  question  as  to  her 
right  to  annuity,  but  not  that  she  should  receive  it.  [Cresswell  J.  That  question 
was  decided  by  the  award.]  The  objection  is  open  to  the  i^aintiff  in  resisting  the 
attachment,  for  it  appears  on  the  face  of  the  awanl. 

Sir  T.  Wilde  Seijt.,  oontr&,  was  stopped  by  the  court 

Tindal  C.  J.  The  ground  taken  by  the  plaintiff  is,  that  the  husband  permitted 
the  wife  to  try  her  right  to  the  annuity  out  of  the  funds  of  her  friends,  and  yet,  on 
the  money  being  recovered,  it  is  not  to  be  ^^ud  to  her.  If  the  {rfaintiff  has  got  himself 
into  a  dimoulty,  it  is  <rf  hia  own  creating.  This  is  not  a  point  of  etxicb  law,  but  ia  [260] 
rather  an  appUoation  to  the  equitable  jurisdiction  of  the  court  The  question  ia,  what 
was  intended  by  the  proceedings  which  have  taken  place.  It  was  evidently  meant  that 
the  wife  should  enjoy  the  fruits  of  the  action ;  and  the  plaintiff  must  have  known  that 
such  was  the  intenti<xi  of  the  court   The  pla^iiriff  never  would  have  paid  this  mcMBy 
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to  the  hiubuid  but  from  a  dstermmation  to  prefer  him  to  the  claims  of  his  wife.  The 
attachment  must  therefore  go. 

The  rest  of  ihe  court  concurred. 

Bule  absolute. 

MiLLKR  0.  Thomson.   May  8,  1842. 

lo  ail  actiou  ou  a  promissory  note,  the  defendant  having  pleaded  fraud,  the  plaintiff 
brought  up  a  witxiess  to  disprove  the  fraud,  but  the  defendant  failing  to  make  out 
a  prima  &oie  case  of  fraud,  the  witness  was  not  called  :  Held,  that  the  plaintiff  was 
entitled  to  the  expenses  of  such  witness. — No  costs  will  be  allowed  upon  a  rule  made 
absolute  to  review  the  master^s  taxation. 

Sir  Thomas  Wilde,  Serjt.  had  obtained  a  rule  nisi  for  the  master  to  review  his 
taxation  in  this  case.  It  was  an  action  by  the  indorsee  against  the  maker  of  a 
promissory  note  payable  to  the  order  of  one  Francis.  The  defendant  pleaded  (inter 
iJia)  Uiat  the  note  was  obtained  from  him  by  the  fraud  of  Francis  and  others ;  to  which 
the  plaintiff  replied  de  in juri&.  Francis  had  been  brought  up  by  habeas  corpus  from 
Somersetshire,  as  a  witness  at  (he  trial  on  the  part  of  the  plaintifF,  for  the  purpose 
ctf disproving  fraud;  but  he  was  not  called,  as  the  plaintiff  made  out  a  prim&  nuiie 
case  on  the  bill,  and  obtained  a  verdict  on  the  issue  of  fraud,  the  defendant  not 
supporting  his  plea.  The  master  had  disallowed  the  expenses  of  Francis's  attendance 
at  the  trial. 

nZSlJ  Channell  Serjt.  shewed  cause. 

Sir  T.  Wilde  Serjt  was  heard  in  support  of  the  rule. 

TiNDAL  C.  J.  The  object  of  bringing  up  the  witness  was,  not  to  make  out  a  prim& 
facie  case  for  the  plaintiff,  but  to  r^tel  the  case  of  fraud  which  might  be  set  up  by  the 
defendant ;  but  as  no  primA  facie  case  of  fraud  was  made  out,  it  became  unnecessary  to 
eall  the  witness.  I  think  the  plaintiff,  therefore,  ought  to  be  allowed  the  expenses  of 
the  witness,  and  the  rule  must  be  made  absolute ;  but,  as  the  master  is,  as  to  these 
natters,  in  t^e  place  of  a  judge,  there  will  be  no  costs. 

Per  cuiiam.   Bule  absolute  without  costs  (a). 

[263]  Nkbdham  v.  Brisiowx.   May  8,  1842. 

"A.  K  of  the  Fleet  prison  in  the  parish  of  St.  R  in  the  city  of  L.,"  is  a  sufficient 
description  of  the  plaintiff  in  the  indorsement  on  a  capias  issued  by  him  in  person. 
—A  rule  nisi  to  set  aside  a  judge's  ordw — for  arresting  the  defendant^  to  set  aside 

{aj  In  a  note  to  the  report  of  this  case  upon  the  motion  to  enter  a  nonsuit,  ante, 
y6L  in.  579  (6),  it  is  said  tnat  it  was  formerly  essential  to  the  validity  of  a  bill  of 
exdiMige  tiiat  it  should  be  payable  in  a  different  place  from  that  in  which  it  is  drawn. 
It  nujr  M  added,  tiiat  this  is  still  the  law  in  mos^  if  not  all,  of  the  continental  states. 

Thus  by  the  French  Code  de  Commerce  of  1607,  Art  110,  "La  lettre  de  change 
est  tirbe  d'un  lieu  sur  un  autre." 

But  what  shall  be  a  sufficient  distance  to  constitute  **  un  autre  lieu,"  is  left  to  the 
discretion  of  the  tribunals.    Bravard,  Manuel  de  Droit  Commercial,  No.  74. 

The  Spanish  Commercial  Code  (C6digo  del  Comercio)  of  1829,  Art  429,  prohibits 
the  drawing  of  bills  of  exchange  payable  in  the  place  in  which  they  are  drawn  (en  el 
mismo  ^ueolo  de  au  fecha^,  and  directs  that  such  instruments  shall  be  treated  merely 
as  promissory  notes  from  the  drawer  to  the  payee,  and  that  the  acceptance  shall  operate 
oa\j  as  an  ordinary  undertaking  or  suretyship  (afianzamiento  ordinario),  to  guarantee 
the  solvency  of  the  drawer. 

The  Dutch  Commercial  Code  (Wetboek  van  Koophandel)  of  1836.— Art  210,  &c 
iQows  such  instrumentB  to  be  transferable  by  indorsement,  not,  however,  as  bills  of 
CKchaoge,  but  as  assignments  (assignatien). 

The  Code  de  Commerce  pour  les  Etats  de  S.  M.  le  Roi  de  Sardaigne,  promulgated 
on  the  SOth  of  December  1842,  Art  119,  defines  a  bill  of  exchange  in  the  same  terms 
as  the  French  Code.  As  is  done  here,  it  divides  bills  of  exchange  into  two  classes — 
tiioee  drawn  from  one  place  upon  another  within  the  kingdom,  and  those  drawn  from 
or  upon  f  meign  places. 
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tiio  capias  for  iiregiilarity,  and  to  cancel  the  bail-bond,— may  be  made  abwlnte,  as 
to  cancelline  the  bail-bond,  under  the  1  &  2  Viot  c.  110,  s.  6,  aIthoiu;h  no  groniids 
be  laid  before  court  for  set^dng  aside  the  order,  and  although  t^ere  he  no 
irregularity  in  the  capias. — On  a  motion  to  set  aside  a  judge's  order,  t&e  affidavitB 
on  which  such  order  was  obtained  should  be  before  t^e  court. — Semble,  that  the 
proper  mode  to  bring  the  affidavits  before  the  court,  is  to  give  notioe  to  the  judge's 
clerk  that  they  are  required.    Per  Coltman  J. 

Shee  Serjt.,  on  a  former  day  in  this  term  (18th  of  April),  had  obtained  a  rule 
nisi,  why  an  order  in  this  cause  made  by  Lord  Denman  C.  J.  at  chambers,  dated  the 
15th  of  March,  for  holding  the  defendant  to  bail,  should  not  be  set  aside ;  why  the 
writ  of  capias,  issued  in  pursuance  of  the  same,  should  not  be  set  aside  for  irregularity ; 
and  why  the  bail-bond  should  not  be  given  up  to  be  cancelled ;  and  why  the  plaintiff 
should  not  pay  the  costs. 

The  learned  serjeant  stated,  upon  obtaining  the  rule,  that  the  case  had  been  at 
chambers  before  Wightman  J.,  who  had  referr«i  it  to  the  court  The  fusts  were  ss 
follows : — Bristowe,  the  defendant^  was  the  sole  trustee  of  tiie  marriage-settlement  of 
Needham,  the  plaintiff  (his  brother-in-law) ;  and  had  advanced  him  the  trust-monej 
without  security.  In  order  to  recover  it,  Bristowe,  had  brought  an  action  againat 
Needham,  which  action  was  tried  before  Lord  Abinger  C.  B.  at  the  sittings  after  last 
Hilary  term,  wben  Bristowe  recovered  a  verdict  for  22,3501.  Bristowe  being  indebted 
to  Needham  in  7501.  for  money  lent,  proposed,  at  the  trial,  to  deduct  this  sum  from 
the  amount  recovered  in  the  action  ;  but  Lord  Abinger  thought  that  the  verdict  ought 
to  be  taken  for  the  whole  amount,  and  that  Bristowe  might  enter  a  remittitur  for  the 
750L  Needham,  how-r^63]-ever,  was  taken  in  execution  for  the  whole  amount,  and 
was  committed  to  the  Fleet  prison.  In  November  last  Needham  obtained  a  judge's 
order  to  hold  Bristowe  to  ball  for  the  7501.,  on  the  ground  that  he  was  about  to  leave 
England ;  which  order  was  set  aside  at  chambers  on  the  2dth  of  November.  In  ftbirch 
last  (after  the  trial  of  the  action),  Needham  again  obtained  a  judge's  order  to  hold 
Bristowe  to  bail  on  the  same  ground;  which  order,  on  the  11th  of  March,  was 
rescinded  at  chambers.  On  the  15th  of  March,  Needham  obtained  a  third  order  to 
hold  Bristowe  to  bail  as  before.  This  was  the  one  now  sought  to  be  set  asida 
Various  letters  were  referred  to,  as  having  been  before  Wightman  J.  at  chiunbers ; 
aud  it  was  distinctly  sworn  that  Bristowe  had  no  intention  of  leaving  England.  In 
the  indorsement  on  the  capias,  which  was  issued  by  Needham  in  person,  Needham 
described  himself  as  "  of  t^e  Fleet  prison  in  the  parish  of  St.  Bride  in  t^e  city  of 
London,"  which  description  was  the  irregularity  complained  of. 

Bompas  Serjt  luid  Channel  Serjt.  now  shewed  cause.  There  is  no  irre^larity  in 
the  capias.  It  is  necessary,  in  following  tiie  form  of  tte  indorsement  ^ven  in  the 
act  (a),  that  the  residence  of  the  phuntaff  should  be  stated,  when  t^e  writ  is  issued  by 
him  in  person,  and  that  regulation  has  been  complied  with  in  this  case ;  for,  when  a 
party  is  in  prison,  the  prison  is,  to  all  intents  and  purposes,  his  residence.  [Tindal  C.  J. 
The  statement  would  certainly  be  sufficient  in  an  ^davit(&) ;  and  I  tiiink  it  is  so  in 
this  case.] 

Then  there  is  nothing  further  to  argue,  as  no  other  [264]  irregularity  in  the  proceed- 
ings is  complained  of,  and  it  is  not  necessary  to  go  into  the  merits.  [Cresswell  J. 
Suppose  nothing  had  been  said  about  irregularity  in  the  rule,  it  would  have  been  com- 
petent^ to  the  other  party  to  set  aside  the  order  upon  the  merits.  Will  the  fact  of  hts 
having  inserted  the  word  "  irregularity  "  prevent  his  doing  so  %  Erskine  J.  Besides,  the 
rule  to  set  aside  the  order  and  cancel  the  bail-bond  is  not  for  irregularity.]  There  is 
stUl,  however,  a  preliminary  objection.  The  rule  is  drawn  up — on  reading  the  order 
and  the  affidavits  upon  which  the  rule  nisi  was  obtained ;  but  it  is  necessary  that  the 
court  should  also  see  the  affidavits  upon  which  that  order  was  made,  and  these  the 
defendant  has  not  set  out  In  Cooper  v.  FoUces  (ante,  vol.  i.  942),  this  court  held,  that 
on  a  motion  to  discharge  a  rule  obtained  for  a  disti'ingas  to  compel  an  appearance,  the 

(a)  1  &  2  Vict.  c.  110,  Sched.  When  the  writ  is  issued  by  the  plaintiff  in  person, 
it  is  necessary  to  "  mention  the  city,  town,  or  parish,  and  also  the  name  of  the  namlet 
street  and  number  of  the  house  of  the  plaintiff's  residence,  if  any  such  there  be.** 

(p)  And  see  6  &  7  Vict  c.  18,  Sched.  B.  No.  3,  4,  6,  8,  as  to  the  notices  and  forms 
directed  to  be  used  with  respect  to  Usta  of  voters. 
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afSdavita  on  which  such  rule  was  granted,  must  be  brought  before  the  court 
[Tindal  C.  J.  In  that  case  were  the  affidavits  in  court  f]  That  does  not  appear  from 
the  report ;  the  rule  had  been  drawn  up,  as  in  this  case,  upon  reading  the  rule  for 
the  distringas,  and  the  affidavits  upon  which  the  rule  nisi  to  set  it  aside  had  been 
obtained ;  oiit  the  affidavits  upon  which  the  distringas  was  obtained  must  have  been 
filed  in  the  court  [Tindal  G.  J.  It  certainly  does  aeem  rather  a  strange  thing  to 
require  a  party  to  be  at  the  expense  of  obtaining  copies  of  tiie  affidavits  upon  which 
a  judge's  order  was  obtained.]  The  affidavits  in  this  ease  are  at  iAte  judge's  chambers, 
tin  the  oonrt  has  no  means  of  ascertaining  their  contents.  [Tindal  C.  J.  (after 
refeniog  to  the  master).  They  will  be  brought  into  court  to-day.  Gresswell  J. 
Ilere  may  be  this  distinction, — that  if  a  party  seeks  to  shew  that  a  judo's  order 
wax  improperly  made,  he  must  produce  to  uie  court  the  affidavits  upon  which  it  was 
obtained ;  but  if  he  seeks  to  relieve  himself  from  the  effects  of  the  order,  he  may 
admit  that  it  [265]  was  properly  made  in  the  first  instance.  Tindal  C.  J.  It  may 
be,  t^t  the  defendant  seeks  to  set  aside  the  order  for  something  ex  post  facto. 
Shee  Serjt  stated  that  he  had  mentioned  the  affidavits  to  the  court  at  the  time  he 
obtained  the  rule,  and  believed  he  had  handed  in  office-copies ;  but  he  understood  it 

not  the  practice,  in  the  master's  office,  on  drawing  up  a  rule,  to  notice  office-copies 
d  sffidavitB.  Tindal  G.  J.  It  could  not  be  drawn  up  on  reading  Hie  original- 
iffidavits,  as  ttiey  are  not  in  the  custody  of  the  party  who  obtains  the  rule.  But 
alAmig^  die  defendant  in  tkaa  case  may  not  be  in  a  condition  to  set  acdde  the  order, 
be  may  be  entitled  to  insist  on  his  discfuuge  under  the  sixth  section  of  the  imprison- 
mat  for  debt  act  (a).  The  proper  form  of  the  rule  in  that  case  would  be,  to  call  on 
&t  plaintiff  to  shew  cause,  why  the  defendant  should  not  be  discharged  out  of  custody, 
or  why  the  bail-bond  should  not  be  delivered  up  to  be  cancelled  ;  but  we  can  decide 
tiiat  now.]  The  present  rule  has  three  objects ;  first,  to  set  aside  the  order ;  secondly, 
to  set  aside  the  capias ;  and,  thirdly,  to  cancel  the  bail-bond.  The  court  has  decided 
that  the  second  of  these  cannot  be  entertained,  as  the  capias  is  not  irregular ;  if  they 
Do»  decide  that  the  order  cannot  be  gone  into,  there  will  be  no  ground  for  cancelling 
the  bail-hond.  [Tindal  C.  J.  The  mter  point  is  still  open  to  u-gument,  under  the 
nith  section  of  the  act  referred  to,  witiusut  impeaching  the  order.]  The  only 
aathority  the  court  has,  under  that  sectara/is  to  disohai^  ^e  defendant  out  of 
etutody ;  but  there  is  no  such  application  in  this  case.  [Tmdal  G.  J.  [266]  I  think 
the  present  rule  may  be  made  atnolute  as  to  cancelling  the  bail-bond.] 

Shee  Serjt.  applied  for  the  costs. 

Tindal  C.  J.  I  think  the  defendant  is  not  entitled  to  the  costs,  as  he  has  asked 
f«  too  much.  He  is  seeking  to  set  aside  the  judge's  order ;  and  he  has  not  brought 
before  the  court  the  materials  upon  which  that  can  be  done. 

COLTHAN  J.  It  seems  to  me  that  the  proper  course  in  such  a  case  would  be,  to 
give  notice  to  the  judge's  clerk  th^  the  affidavits  were  required ;  and  then  he  would 
seiMi  them  into  court 

Per  Curiam  (Shee  Serjt  consenting).    Rule  absolute  to  deliver  up  the  bail-bond  to 
be  cmcelled ;  the  costs  to  be  costs  in  the  cause. 


JoNBS  V.  Eldridge.    May  9,  1842. 

An  affidavit  to  ground  a  motion  to  set  aside  a  writ  of  summons  commanding  C.  £. 
(whose  real  name  is  G.  D.  K)  to  answer  A.  B.,  was  held  to  be  properly  entitled, 

"A.  B.  V.  a  D.  E.,  sued  as  C.  E." 

Bompas  Serjt  had  obtained  a  rule  nisi  to  set  aside  the  copy  of  the  writ  of  summons 
in  this  case,  and  the  service  thereof,  for  irregularity,  by  reason  of  the  omission  of  the 

(a)  1  &  2  Tiet  c.  110,  s.  6,  enacts,  *'  That  it  shall  be  lawful  for  luiy  person  arrested 
apoD  any  such  writ  of  capias,  to  apply  at  any  time  after  such  arrest^  to  a  judge  of 
one  of  ^e  mperior  ctmrts  at  Westminster,  or  to  the  court  in  which  the  action  sh^ 
have  been  commenced,  for  an  order  or  rule  on  the  plaintiff  in  suoh  action,  to  shew 
Aoae,  why  the  peraon  arrested  should  not  be  discharged  (Hit  of  custody ;  and  that 
it  shall  be  lawml  for  such  judge  or  court  to  make  auwlute  or  dischiurge  such  order 
or  role." 
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memorandum  at  the  foot  of  the  copy,  as  to  the  time  daring  which  the  writ  might 

be  Berved, 

Channel!  Serjt  now  shewed  cause,  and  took  a  preliminary  objection  that  the 
affidavit  upon  which  the  rule  was  obtained  was  wron^y  intitled.  The  writ  was 
addressed  to  John  Elridge;  and  the  affidavit  was  hMded  Jona  v.  Jdv^  Adams 
Eldridge,  sued  as  John  Slr^fe.  He  contended  the  affidavit  should  have  followed  the 
writ,  [267]  and  relied  upon  Borthmck  v.  Bavenscroft  (5  M.  &  W.  31,  7  Dowl.  P.  C. 
393) ;  where,  in  a  motion  to  set  aside  a  distringas,  the  affidavits  intitled  "  Bmihwick  v. 
Hmry  William  Bavenscroft,  sued  as  Renry  Bavenscroft"  were  held  incorrect;  as  not 
being  in  conformity  with  the  notice  subscribed  to  the  writ  of  distringas,  which 
wasentltled  "  Bei-ween  John  Borlhimek,  Plaintiff,  and  Hmry  Bavmacroft,  DefmdaTd.* 
He  also  cited  ShrimpUm  v.  Carter  {3  Dowl.  P.  C.  648) ;  where,  in  an  action  by 
Geo.  SkriimUm.  v.  frm.  Carter,  an  affidavit  intitled  Geo.  Shrimpton  v.  tVm.  Carter  the 
EldeTy  mted  as  Wm.  Carter,  was  rejected  as  being  improperly  entitled. 

Bompas  Serjt.,  in  support  of  the  rule,  contended,  that  since  the  new  rules,  a 
defendant  must  appear  in  his  right  name,  as  he  cannot  plead  misnomer  in  abatements 
He  relied  upon  Fmch  v.  Codcer  (2  Dowl.  P.  C.  383,  2  C.  &  M.  412.  a  not  S.  P. 
2  C.  M.  &  B.  196,  3  DowL  P.  G.  678);  where,  a  rule  having  been  obtained  for 
setting  aside  a  bail-bond,  on  the  ground  of  a  variance  in  stating  the  defendant's  name 
as  Cocker  instead  of  Cocken.  The  affidavit  on  which  the  rule  was  obtained  being 
entitled  "  Finck  v.  Cocker,"  it  was  insisted  that  it  ought  to  have  been  intitled  "  FinM 
v.  Codcen,  sued  by  the  Name  of  Cocker,"  and  the  affidavit  was  held  to  be  improperly 
intitled. 

TiNDAL  C.  J.  I  do  not  think  that  this  affidavit  is  improperly  intitled.  The 
beading  amounts,  in  efieet,  to  the  defendant's  saying,  "  the  plaintiff  has  sued  me,  John 
Adams  Eldridge,  by  the  name  of  John  Elridge."  The  decisions  that  have  been  cited 
are  contradictory ;  but  I  cannot  distinguish  this  case  from  Fineh  v.  Cocker,  which  has 
been  relied  on  by  my  brother  Bompas.  Borlhuntk  v.  Baoenxroft  certainly  decides  tiie 
oontrfuy.  [268]  In  this  conflict  of  authority  the  best  way  appears  to  be  to  decide 
in  conformiW  witii  the  case  which  is  most  consistent  with  good  sense ;  and  that  ease, 
I  think,  ia  Fimih  v.  Chdcer, 

The  other  judges  concurring  and  Channell  Serjt.  not  arguing  llie  point  as  to 
irregularity — 

Rule  absolute  (a). 


[269]  John  Bartlbit,  the  Eldbr,  v.  John  Bartlbtt,  the  Younger. 
Sake  v.  Stmoms.   Same  v.  Lyne.  May  9, 1842. 

The  aBBi|piee  of  a  replevin  bond  having  brought  actions  severally  against  the  principal 
and  his  two  sureties,  the  court  made  a  rule,  that  the  proceedings  in  all  the  actions 
should  be  stayed  upon  payment  of  the  rent  due  and  costs ;  and  that  upon  such 
payment  not  being  made,  the  first  action  should  be  proceeded  with,  the  defendants 
ID  t^e  other  two  actions  to  be  bound  by  the  event  of  tiie  first. 

These  were  three  actions  upon  one  replevin-bond,  brought  by  the  assignee  of  t^e 
sheriff  of  Devon,  against  the  principal,  and  each  of  tiie  two  sureties. 

The  distress  was  taken,  sod  tiie  replevin-bond  executed,  on  the  18th  of  Januuy 

(o)  In  Swift  V.  Wright,  7  Dowl.  P.  C.  863,  it  is  said  that,  the  defendant  was 
described  in  the  writ  of  summons  as  "Charles  Wri^t,"  but  in  the  distrinraa  as 
"Charles  James  Jonathan  Wright^  sued  as  Charles  Wright;"  and  that  the  latter 
process  was  held  to  be  irregular,  as  vuying  from  the  writ  of  summons. 

The  same  case  is  reported  (nom.  Swift  v.  Knight),  in  5  M.  &  W.  618,  where  it  is 
said,  tibat  the  defendant  was  described  as  "Charles  Knight"  in  l^e  distringas,  and 
tiiat  he  was  described  in  the  writ  of  summons  and  Uie  plaintiff's  affidavits,  as  *'  Cluriee 
James  Jonathm  Knight,  sued  as  Charles  Knight." 

Upon  inquiry  at  the  rule  office,  it  appears  t^at,  in  the  writ  <^  summons,  the 
pontiff  is  described  as  "  Charles  Knight ;  in  the  diatrineas  as  "  Charles  Jonathan 
Knight^  sued  as  Charles  Knight ; "  that  the  defendant's  affidavits  are  intitled  "  Charles 
Jonathan  Knixht,  sued  as  Charles  Knight ; "  and  that  the  plaintifiTs  affidavits  are 
intitled  "  Chanes  James  JonaUian  Knight^"  that  being  the  true  name. 
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last  Ou  tiie  25tii  a  plaint  was  entered  by  Bartlett  the  younger,  in  the  county  court ; 
and  CHI  the  SUt  an  appearance  was  entered  for  Bartlett,  the  elder,  as  of  the  precediiuf 
25th.  Another  court  was  held  on  the  22d  of  Februaiy,  but  neeotiationa  being  •pena- 
lag  between  the  parties,  no  step  was  then  taken  by  Bartlett,  the  younger.  On  the 
part  of  Bartlett  the  elder,  it  was,  however,  insisted  that  there  had  been  a  default,  and 
that  the  replevin-bond  was  forfeited ;  and  on  the  7th  of  March  he  obtained  an  assign- 
Dunt  thereof  from  the  sheriff.  The  writs  in  the  three  actions  thereon  were  issued  on 
the  HUl  On  the  22d  a  dedaratacm  in  the  replevin  suit  was  filed,  and  a  rale  to 
avow  given. 

There  was  a  dispute  between  the  parties  as  to  the  amount  of  rent  in  arrear,  but 
Bartlett,  the  younger  had  tendered  the  sum  which  he  alleged  was  actually  due. 

Appearances  had  been  entered  in  the  actions  on  the  replevin-bond  aa  tko  30th 
of  ifarch. 

A  summona  had  been  obtained  before  a  judge  at  chambers  to  stay  the  proceedings 
in  tbeae  actions  without  costs,  or  on  payment  of  the  costs  in  the  first  actim  <mly. 
Tim  was  heutl  before  Maule  J.  when  a  preliminary  objection  was  taken  on  behalf  of 
the  plaintiff  in  this  [270]  court,  that  the  application  was  too  late ;  as  it  was  to  set 
aside  the  proceedings  for  irregularity,  and  therefore  fell  within  the  thirty-third  rule 
of  H.  2  W.  4  ;  and  that  the  defendants,  by  entering  appearances,  had  waived  the 
inegularity.  His  lordship  expressed  an  opinion  that  the  application  was  not  in  the 
nature  of  an  application  on  the  ground  of  irregularity,  and  Uierefore  not  within  the 
role;  but  he  decided  he  had  no  jurisdiction  to  entertain  the  question,  except  by 
eoBsent^  which  was  refused  on  behalf  of  the  plaintiff. 

Chunell  Serjt.,  on  a  former  dajr  in  this  term  (April  30th^  upon  affidavits  of  the 
above  facts,  had  obtained  a  rule  nisi  to  stay  all  proceedings  m  tiie  three  actions,  on 
payment  of  the  costs  in  the  first  mentioned  action  only,  or  upon  such  otber  terms  as 
die  court  should  direct  He  referred  to  Key  v.  SiU  (2  B.  &  Aid.  598) ;  4  Ann.  c.  16, 
a.  20(e),  R  G.  H.  2  W.  4,  r.  30(d),  and  11  G.  2,  o.  19,  s.  23(s). 

Bompaa  Serjt.  now  shewed  cause. 

[^71]  Channell  Serjt.  was  heard  in  reply. 

The  court  ultimately  pronounced  a  rule,  that  all  proceedings  in  the  three  actions 
should  be  stayed  on  payment  of  the  rent  and  costs :  otherwise,  the  rule  to  be  discharged, 
and  the  {^aintiff  to  proceed  in  one  action,  and  the  defendante  in  the  other  two  actions 
to  be  bound  by  tiie  event  of  that  one  (a). 

COTTAH  AND  AmOTHSR  V.  PARTBIDOB.     May  7,  1842. 

[S.  C.  4  Scott»  N.  B.  819 ;  11  L.  J.  C.  P.  161.   IHscussed,  Taiam  v.  TFilUamg,  1844, 
3  Hare,  367 ;  Frimd  v.  rtmn^,  [1897]  2  Ch.  430.] 

An  open  account  between  two  tradesmen  for  goods  sold  by  each  to  the  other,  without 
any  agreement  that  the  goods  delivered  on  the  one  aide  shall  be  considered  as 

(c^  By  which  it  ia  enacted,  that  "  if  the  said  bail-bond  or  assignment,  or  other 
■scanty  taken  for  bail,  be  forfeited,  the  plaintiff  in  such  action,  after  assignment  made, 
Biay  bring  an  action  and  suit  thereupon  in  his  own  name ;  and  the  court  where  the 
aetioo  is  brought  may,  by  rule  or  rules  of  the  same  court,  give  such  relief  to  the 
plaintiff  and  aefendajit  in  the  original  action,  and  to  the  bidl,  upon  the  said  bond  or 
other  security  taken  from  such  bail,  as  ia  agreeable  to  justice  and  reason ;  and  that 
inch  rule  or  rules  of  the  said  court  shall  nave  the  nature  and  effect  ci  a  defeazanoe 
to  such  bail-bcmd  <»■  other  security  for  bail." 

(d)  The  effect  of  which  is,  that  proceedings  in  aeveral  actions  on  tiie  bail  bond 
may  be  stayed  upon  payment  of  costs  in  one  action,  unless  sufficient  reastm  be  shewn 
by  the  plaintiff  why  he  should  be  allowed  to  proceed  in  more. 

(«)  By  which  it  is  enacted,  that  "  if  the  bond  so  taken  and  assigned,  be  forfeited, 
the  avowant^  or  person  making  cognizance,  may  bring  an  action  axid  recover  thereupon 
in  his  own  name ;  and  the  court  where  such  action  shall  be  brought  may,  by  a  rule 
of  the  same  court,  give  such  relief  to  the  parties  upon  such  bond  as  may  be  agreeable 
to  justice  and  reason ;  and  such  rule  shaiU  luive  the  nature  and  effect  of  a  d^asance 
touch  boDd." 

(a)  Upon  applifsition  at  the  master's  office  it  has  been  asoertained  that  the  rule 
ns  never  drawn  up^ 
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payment  for  those  delivered  on  the  otiier,  does  not  oonstitnte  such  an  "  account  as 
concerns  the  trade  of  merchandise  between  merchant  and  merchuit"  within  the 
exception  of  the  statute  of  limitations  (21  J.  1,  c.  16,  s.  3). — Since  Lord  Tenterden's 
act  {9  G.  4,  c.  14,  8.  1),  the  existence  of  items,  within  six  years,  in  an  open  account, 
will  not  operate  to  take  die  {aevious  portion  of  the  account  out  of  the  atatate  of 
limitations. 

Assumpsit  for  goods  sold  and  delivered,  and  upon  an  account  stated. 

Pleas :  first,  except  as  to  31.  8s.,  parcel,  &c.,  non-assumpsit.  Secondly,  except  aa 
to  the  said  sum  of  31.  Ss.,  parcel,  &c.,  the  statute  of  limitations.  Thirdly,  except  as 
to  the  said  sum  of  31.  Ss.,  parcel,  &c.,  a  set-off  for  goods  sold  and  delivered,  money 
lent,  had  and  received,  and  due  upon  an  account  stated.  Fourthly,  payment  into 
court  of  3L  8s.,  and  no  damages  ultiit. 

The  replication  joined  issue  on  the  first  ple& 

To  the  second  plea,  so  far  as  the  same  related  to*  the  sum  of  3L  98.  3d.,  pucel  oi 
the  moneys  in  the  first  count  mentioned,  and  also  so  far  as  the  said  plea  related  to 
the  last  count,  the  plaintiffs  replied  that  they  ought  not  to  be  barred  from  having 
their  aforesaid  action  thereof  [272]  against  the  defendant,  because  they  said  that  the 
said  cause  of  action  in  the  said  first  count  mentioned  as  to  the  said  sum  of  31.  9s.  3d., 
and  the  said  cause  of  action  in  the  said  last  count  mentioned,  and  each  of  them,  did 
accrue  to  the  plaintiffs  within  six  years  next  before  the  commencement  of  the  suit, 
modo  et  formft ;  concluding  to  the  country.    Whereupon  issue  was  joined. 

And  as  to  the  said  second  plea,  so  far  as  the  same  related  to  the  residue  of  the  said 
causes  of  action  in  the  declaration  mentioned,— that  the  said  residue  of  the  said  causes 
of  action  were  and  are,  and  relate  to,  certain  accounts  still  open  and  unsettied, 
ooneeming  the  trade  of  merdiuidise  between  merchant  and  mercluuit,  that  is  to  s^, 
between  the  plaintifis  and  defendant,  as  merchants ;  and  that  the  plaintift  and  the 
defendant  were  merchants  during  the  time  the  stud  account  and  matters  arose  and 
were  subsisting  between  them,  v  erification  ;  and  prayer  of  judgment,  and  of  damages 
on  occasion  of  the  non-performance  of  the  promises  in  the  declaration  mentioned,  as 
to  the  said  residue  of  the  said  causes  of  action. 

As  to  the  third  plea,  so  far  as  the  same  related  to  the  sum  of  31.  12s.  O^d.,  parcel 
of  the  moneys  in  the  said  third  plea  mentioned,  and  not  excepted  thereby, — that  the 
plaintifis  were  not  nor  are  indebted  to  the  defendant  as  in  that  plea  alleged ;  concluding 
to  the  country.    Whereupon  issue  was  joined. 

And,  as  to  the  said  third  plea,  so  far  t^e  same  related  to  the  residue  of  the  matters 
of  set-off  in  the  said  third  plea  mentioned,  and  not  thereby  excepted, — the  statute  of 
limitations. 

And,  as  to  the  last  plea,  the  plaintafis  took  out  of  court  the  said  sum  of  31.  8s.,  in 
full  satisfaction  and  discharge,  &c. 

Kejoinder.  As  to  the  replication  to  the  second  plea,  so  far  as  the  same  related  to 
the  said  residue  of  the  causes  of  [273]  action  in  the  declaration  mentioned,  that  the 
said  residue  of  the  said  causes  of  action  were  not  nor  are,  nor  was  nor  is  either  or  any 
of  them,  nor  did  they  or  any  or  either  of  them,  relate  to  accounts  still  open  and 
unsettled  concerning  the  trade  of  merchandize  between  merchant  and  merchant,  nor 
were  the  plaintiffs  and  defendant  merchants,  modo  et  formft ;  concluding  to  the  country. 
Whereupon  issue  was  joined. 

And,  as  to  the  replication  to  the  third  plea,  so  far  as  the  same  related  to  the  said 
residue  of  the  said  causes  of  set-off  in  that  plea  mentioned,  that  the  said  residue  of 
the  said  causes  of  set-off  were  and  are,  and  related  to,  certain  accounts  still  open  and 
unsettled  concerning  the  trade  of  merchandize  between  merchant  and  raerchaint,  that 
is  to  say,  between  the  plaintiffs  and  defendants  as  merchant,  and  that  the  plaintiflb 
and  the  defendant  were  merchants  during  the  time  that  the  stdd  acoounta  and  matters 
arose  and  were  subsistdng  between  them.  Verification. 

Surrejoinder.  As  to  the  rejoinder  to  the  replication  to  the  third  plea,  so  far  as 
the  same  related  to  the  said  residue  of  the  said  causes  of  set-off  in  that  plea  mentioned, 
that  the  said  residue  of  the  said  causes  of  aefroff,  were  not  nor  are,  nor  did  they  relate 
to,  accounts  still  open  and  unsettled  concerning  the  trade  of  merchandize  between 
merchant  and  merchant,  that  is  to  say,  between  the  pWntife  and  the  defendant  as 
merohante,  modo  et  form^ ;  concluding  to  the  countiy.   Whereupon  issue  was  joined. 

The  cause  was  originally  tried  before  Tindal  C.  J.  at  the  London  sittings  after 
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IVinity  term  1839,  when  a  verdict  was  taken  lor  the  plaintiffs,  by  consent,  for  44t. 
12a.  8d.,  subject  to  a  special  case.  A  fiat  in  bankruptcy  being  subsequently  issued 
against  the  def endaDt^  the  daintiA  declined  to  proceed  with  the  u-gument  of  the  [274] 
special  case;  whomipon  tho  courts  on  tihe  applioataon  of  the  defendant^  granted  a 
new  tzial  (a). 

The  cause  was  consequently  triad  a  second  time  before  Erskine  J.  at  the  London 
aitti^  after  last  Michaelmas  term. 

The  facts  as  they  appeared  at  both  trials  were  briefly  as  follows : — The  pUuntilfB 
wn  innfounderSf  and  wfaolesftle  dealers  in  agricultural  implements,  &c.  The  defen- 
dant^ down  to  June  1834,  carried  on  the  ^isiness  of  a  retail  ironmonger.  The 
action  was  brought  to  recover  the  balance  of  ui  account  for  goods  sold  by  the  plaintifib 
to  the  defend«it  between  June  1830  and  June  1834.  The  value  of  the  goods  supplied 
to  the  defendant  within  six  years  before  the  commencement  of  the  action  was  only 
3L  9b.  3d ;  but  the  whole  amount  of  what  was  due  from  him  (after  giving  him  credit 
for  cash  paid  and  goods  sold)  was  441.  12s.  8d.  It  was  proved  by  the  clerk  to  the 
I^ntiffs,  that  in  May  1834  he  called  upon  the  defendant  for  a  settlement  of  the 
plaintiffs'  account,  when  the  defendant  stated,  that  if  the  plaintiffs  gave  him  credit  for 
die  goods  he  had  furnished  to  them,  there  would  be  but  littie  between  them.  It  was 
left  by  Erskine  J.  to  the  jury  to  say,  whether  the  defendant  had  made  any  payment^ 
or  any  delivery  of  goods  to  the  plaintiffs  by  way  of  payment,  within  six  years  before 
tte  aodtm  was  commenced ;  at  whether  there  had  Men  any  agreement  between  the 
parties  to  set  the  items  on  one  iride  of  the  account  against  those  on  the  ot^er. 

The  jury  returned  a  verdict  for  tiie  defendant;  but  leave  was  reserved  to  tiie 
I^ntifis  to  enter  a  verdict  for  them  on  the  second  issue  for  31.  98.  3d. ;  and  on  the 
third  issue  for  411.  3s.  5d. ;  making  together  the  sum  of  441.  12s.  8d. 

[275]  6.  Hayes  in  last  Hilary  term  (January  1 1)  obtained  a  rule  nisi  accordingly  ; 
and  referred  to  Catling  v.  Sknddmg  (6  T.  R  189) ;  and  also  to  Iiiglis  v.  Haigh  (8  M. 
k  W.  769),  which,  he  contended,  was  an  authority  that  ought  to  be  reconsidered. 

W.  H.  Watson  now  shewed  cause.  Two  questions  arise  in  this  case.  First, 
whether  the  dealings  between  the  parties  are  within  the  exception  as  to  merchante* 
accounts  in  the  l^ird  section  of  the  statute  of  limitations  ;  secondly,  there  being 
items  of  account  between  the  parties  within  six  years,  wfaetmer  those  items  take  the 
vhcde  aeoount  out  of  the  operation  of  tiie  statute,  t^e  account  rranaining  open  and 
DiMttled. 

Urst,  even  if  these  are  to  be  considered  as  merchants*  accounts,  still  the  def^idant 
wooW  be  entitled  to  arrest  the  judgment  {Inglis  v.  Haigh,  8  M.  <fe  W.  769) ;  as  it  has 
been  decided  that  tjie  exception  in  the  statute  of  limitations  as  to  merchants'  accounts, 
applies  only  to  actions  of  account,  or  possibly  to  actions  in  the  case  for  not  accounting 
(vide  post,  278).  But  it  is  ^6]  submitted  that  tho  accounts  between  these  parties 
are  not  merchants'  accounts  within  the  meaning  of  the  statute.  They  are  merely  debts 
doe  from  one  party  to  another,  amounting  to  nothing  more  than  cross  demuids,  which, 
before  the  statute  2  G.  2,  c.  22,  could  not  have  been  set  off  against  each  other.  If 
aooounts  such  as  the  present  were  to  be  considered  as  merchants'  accounts,  an  action 
fw  goods  sold  and  delivered  would  not  lie ;  for  the  contract  would  be  to  account, 
and  not  to  pay  de  die  in  diem.  Gailvag  v.  Skoulding  (6  T.  R  189)  is,  in  fact,  an 
authority  ivecisely  in  point  for  the  defendant   Cross  sales  of  goods  were  there  denied 

(a)  Ante,  vol.  ii.  p.  843,  3  Scott,  N.  R.  174,  9  DowL  P.  C.  629. 

id}  21  Jac.  1,  a  16,  s.  3,  enacts  "that  all  actions  of  treses  quare  olausum  fregit, 
all  actions  of  trespass,  detinue,  action  sur  trover,  and  replevin  for  taking  away  goods 
and  cattle,  all  actions  of  account,  and  upon  the  case,  other  than  such  accounts  as 
coocem  the  trade  of  merchandize  between  merchant  and  merchant,  their  factors  or 
•ervants,  all  actions  of  debt  grounded  upon  any  lending  or  contract  without  specialty, 
^  actions  of  debt  for  arrearages  of  rent,  and  all  actions  of  assault,  &c.,  or  any  of  them, 
which  shall  be  sued  or  brou^t  at  any  time  after,  &c.,  shall  be  commenced  and  sued 
within  the  tame  and  limitation  hereafter  expressed,  and  not  after  (that  is  to  say),  the 
said  aetitHis  upon  the  oas^  other  than  for  slander,  and  the  said  actions  for  account,  and 
the  said  actiotta  for  trespass,  debt^  detinue,  and  replevin  for  goods  or  cat^e,  and  the 
aaici  action  of  trespaas  quare  clausum  fregit,  within  three  years  next  after  the  end  of 
this  present  session  of  parliament,  or  within  six  years  next  after  the  cause  of  such 
aetioDs  or  suit,  uid  not  after,"  &o. 
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to  be  merchants'  accounts  within  the  exception  in  t^e  statute.  That  case  was  put 
upon  the  ground  that  where  there  were  mutual  accounts  between  parties,  the  latter 
items  would  draw  down  the  items  which  were  beyond  the  six  years ;  because  credit 
having  been  given  within  that  period,  that  fact  was  taken  as  evidence  of  an  acknow- 
ledgment of  there  being  an  open  account  between  the  parties,  and  of  a  promise  to  pay 
t^e  balance,  so  as  to  take  the  case  out  of  the  statute  of  liinitations.  An  action  ai 
acooant  will  not  lie  upon  a  mutual  sale  of  goods  from  one  tradesman  to  another.  At 
common  law  tiie  action  of  account  only  lay  against  a  bailiff  or  receiver,  or  a  euardian 
in  Boc^ ;  and  tiie  4  Anne  (by  merely  extends  tAte  rigbt  to  lluin^  that  action  to  demands 
against  the  executors  of  an  acoountaot,  and  to  cases  between  jomt-tenaots  and  te-[277|- 
nants  in  common.  But  a  mere  cross  demand  never  gave  an  action  of  account, 
V.  ffaigk  (8  M.  &  W.  769),  which  was  very  elaborately  argued,  and  the  judgment  in 
which  was  delivered  after  time  taken  to  consider,  has  fuUy  settled  the  point.  The 
exception  in  the  statute  applies  only  to  cases  where  a  merchant  has  consigned  goods, 
and  where  there  is  a  consignee  who  would  be  bound  to  account.  The  words  "  Uieir 
factors  or  servants  "  give  the  clue  to  the  interpretation  of  t^e  whole  passage. 

With  respect  to  the  second  issue,  which  raises  the  question  whether  the  statute 
of  limitations  applies  to  the  sum  of  31.  9s.  3d.  parcel  of  the  sum  mentioned  in  the  first 
count — ^the  defendfuit  has  paid  31.  88.  into  court;  whieh  will  cover  the  3L  7b.  4d,  the 
sum  claimed  by  the  plaintiffs  in  respect  of  the  items  accruing  within  t^e  last  six  years 
of  the  account  The  def  enduit  says  that  the  whole  amount  (except  the  3L  8s.  paid  into 
court),  including  the  31. 9s.  3d.,  accrued  before  the  six  years.  [Erwine  J.  The  diviaiMi 
of  the  sums  in  the  pleadings  appears  to  be  quite  arbitrary,  and  mtroduced  merely  for  the 
purpose  of  letting  in  different  answers.]  It  may  be  admitted  that  before  the  passing 
of  Lord  Tenterden's  act  (b)*  it  had  been  held,  that  if  goods  had  been  bought  within  six 
yetu^  so  as  to  form  an  item  of  a  running  account  between  the  parties,  that  would  have 
drawn  dovm  the  other  items  of  the  account,  and  thereby  taken  1^78]  them  out  of  Uie 
operation  of  the  statute  of  limitations  (vide  supra,  276).  But  Lord  Tenterden's  act 
requires  that  every  acknowledgment  or  promise  of  a  debt  sh^l  be  in  writing  to  have 
that  effect ;  and  the  introduction  of  the  ipraviao,  th&t  the  previous  enactment  shall  not 
take  away  the  effect  of  any  payment)  shews  that»  but  for  the  express  exception,  the 
part  payment  of  a  debt  would  not  have  prevented  the  residue  of  such  debt  from  bong 
barred  by  the  statute.  This  is  the  view  taiken  of  the  9  O.  4,  &  14,  in  ffHUams  t. 
Qr^ihs  (6  Tyrwh.  748,  2  C.  M.  &  R.  46),  and  Wangh  v.  <6  M.  &  W.  8S4). 
rrindal  C.  J.  It  never  was  supposed  that  itrans  on  one  side  of  an  account  only  would 
draw  down  former  items.] 

If  the  court  should  finally  be  of  opinion  that  the  evidence  is  sufficient  to  entw  a 
verdict  for  the  plaintiffs,  as  prayed  by  the  rule,  then  the  defendant  would  crave  leave 
to  move  in  arrest  of  judgment.  [Tindal  C.  J.  Should  he  not  have  moved  before  1] 
Whilst  the  verdict  for  the  defenduit  stood,  he  could  not  move  in  arrest  of  judgment 

G.  Hayes  in  support  of  the  rule.  The  exception  contained  in  the  third  section  <rf 
the  statute  of  limitations  is  not  confined  to  dealings  between  merchants  and  their 
factors ;  it  extends  to  the  cases  of  independent  merchants  dealing  witii  one  another. 

(6)1  4  Anne,  e.  16,  s.  27,  by  which  actions  of  account  may  be  brought  against  the 
executors  and  admini8l3«tOT8  of  every  guardian,  bailiff  and  receiver,  and  by  <»e  joint 
tenant  or  tenant  in  common,  and  his  executor  or  administrator,  against  t^e  other,  aa 
bailiff,  for  receiving  more  than  his  share,  and  against  his  executor  or  admiiiistntor. 

The  action  of  account  was  given  to  executors  by  stat  13  Ed.  1,  c  23 ;  to  the  executors 
of  executors  by  25  Ed.  3,  s.  5,  c  5 ;  and  to  administxators  by  31  Ed.  3,  c.  11.  See 
the  Stat  of  Marlbiidge  (62  H.  3,  c  23),  and  the  stat  of  Westminster  2  (13  Ed.  1,  s.  1), 
c  11. 

(d)*  9  G.  4,  c.  14,  s.  1,  enacts,  *'tbat  in  actions  of  debt^  or  upon  the  case,  grounded 
upon  any  simple  conteact)  no  acknowledgment  or  promise  by  words  only,  shall  be 
deemed  sufficient  evidence  of  a  new  or  continuing  contract,  whereby  to  take  any  case 
outof  theoperationof  thesaidenactmentsoreitherof  t^em(2lJac.  l,c.  16;  lOGar.  1, 
sess.  2,  c.  6 ;  the  Irish  stat  of  limitations),  or  to  demive  any  party  of  the  benefit 
thereof,  unless  such  acknowledgment  or  promise,  shall  be  made  or  contained  by  or  in 
some  writing  to  be  si^ed  by  the  party  chai^eable  thereby ; "  "  provided  always,  that 
nothing  herein  contained  shall  alter  or  take  away  or  lessen  the  effect  of  any  payment 
of  any  principal  or  interest  made  by  any  person  whataoever." 
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rCnsBTell  J.  The  act  speaks  of  accounts  "  between  merchant  and  merchant,  their 
actors  or  servants ; "  but  it  does  not  mention  "  their  customers."]  The  effect  of  the 
omstniction  contended  for  on  t^e  other  side  would  be  to  deprive  merchants  of  the 
benefit  of  the  exception  where  they  had  dealings  merely  with  each  other.  At  common 
law  the  action  of  account  lay  in  all  cases  of  agency.  In  all  the  old  authorities  it  is 
stated  that  it  will  lie  against  an  agent,  [279]  bailiif  or  receiver.  In  Selwyn's  Nisi  Prius 
title,  Acooant  (^p.  I,  2,  7tii  ed.),  it  is  said,  "  at  the  common  law,  account  will  He  against 
a  bailiff,  a  receiver,  and,  in  favour  of  trade  and  comment,  by  one  merchant  against 
another and  the  same  doctrine  is  laid  down  in  Bailer's  Nisi  Prius  (p.  137),  and  in 
Bum's  Abridgement,  Accompt  (A.) ;  where  ihe  reason  given  is,  tiint  "  between  these 
there  was  such  a  privity,  that  the  law  presumed  them  conversant  with  each  other's 
disbursements,  receipts  and  acquittance."  On  the  one  hand,  where  there  is  agency, 
it  is  not  necessary  that  the  parties  should  be  merchants ;  so,  on  the  other  hand,  where 
the  parties  are  merchants,  it  is  not  necessary  that  there  should  be  any  agency. 
"  Accounts  between  merchant  and  merchant "  are  clearly  not  confined  to  cases,  where 
the  one  is  the  a^nt  for  the  other,  or  to  cases  where  parties  are  concerned  in  mer- 
chandize in  tiie  modem  and  limited  sense  of  the  word  "  merchant " ;  but  extend  to 
all  8h(q)keepeT8.  In  ffamond  v.  Je^ro  (2  Brownl.  99)  it  is  said,  "that  it  was  agreed 
W  all  the  justices,  that  by  the  law  of  merchants,  if  merchants  join  in  trade,  that,  of 
the  inerease  of  that,  if  one  die,  the  other  shall  not  have  tiie  benefit  of  survivorship : 
and  so  (rf  two  joint  shopkeepers ;  for  they  are  merchants."  [Tiiidal  C.  J.  There  is 
DO  doubt  of  tlut  Bat  it  does  not  follow  tiiat  accounts  between  two  aeveral  shop- 
keepers witiiout  any  other  privity  between  them,  are  to  be  considered  as  '*  merchants' 
accounts  "  within  the  statute.]  An  account  between  two  parties  must  be  either  stated 
or  open.  Here,  it  had  not  been  stated,  and,  therefore,  it  clearly  remained  open.  And 
where  there  is  such  an  open,  current,  unsettled  account  between  two  parties,  who  are 
merchants  in  law,  with  the  understanding  between  them  that  the  items  on  the  one 
Bide  are  to  go  against  the  items  on  the  other,  it  surely  must  be  considered  as  a 
iMr-[^80}-chaiit8'  account  within  the  statute.  [Ersldne  J.  But  it  was  not  shewn  at 
the  trnl  that  Hbere  was  such  an  agreement.]  It  was  undoubtedly  treated  at  the  trial 
u  (me  current  aooount  between  them.  [Cressw^  J.  That  might  make  a  set-off 
unneoesaary.]  The  application  made  by  toe  plaintiffs*  clerk  to  the  defendant  shews 
the  light  in  which  the  account  was  oonsutered  h}^  the  parties.  He  applied  for  a  settle- 
lUnt  of  the  account,  not  for  payment  of  the  price  of  the  goods ;  it  is  therefore  dear 
the  plaintiff's  only  demanded  the  boluice  of  an  account  The  case  of  Inglis  v.  Haigk 
(8  H.  &  W.  769)  was  decided  after  the  present  action  had  been  tried.  After  tlmt 
decision  the  plaintiffs  in  this  case,  if  successful  in  this  application,  may  not  think  it 
expedient  to  proceed  to  judgment  But  this  is  not  a  motion  in  arrest  of  judgment : 
the  question  is,  how  the  veraict  is  to  be  entered. 

As  to  the  second  point,  there  are  three  w&ye  by  which  claims,  which  would  other- 
wise be  barred  by  the  statute  of  limitations,  may  be  taken  out  of  its  operation.  One 
ii,  by  an  acknowledgment  of  the  debt ;  which,  before  Lord  Tenterden's  act,  might  be 
yerinl ;  another  is,  by  payment  of  money  in  part-payment  of  the  whole  debt ;  which 
i>  an  acknowledgment  of  a  debt  being  due,  not  in  words,  but  by  an  act  done.  The 
third  method  is,  where  there  ia  a  mutual  account  between  parties,  who  have  had 
dealings  with  each  other  wiUiin  the  six  year^  with  reference  to,  and  upon  the  bith 
ftf  soon  aooonnt  being  still  unsettied  between  them.  That  was  decided  in  Casing  v. 
AmUhi^(A)  ;  where  the  court  were  clearly  of  opinion  that  such  a  case  was  taken  out 
of  the  (meration  of  the  statute.  Where  goods  are  supplied  under  such  circumstances, 
ahfaough  they  do  not  technically  amount  to  a  part  payment,  yet  they  are  equivalent 
to  it ;  and  per-[281]-hape  ought  to  operate  more  strongly  than  a  payment,  in  shewing 
that  the  account  is  still  unsettled  and  open.  Lord  Kenyon  in  that  case  uses  the 
following  language :  "  Here  are  mutual  items  of  account ;  and  I  take  it  to  have  been 
clearly  settled,  as  long  as  I  have  fuiy  memory  of  the  practice  of  the  courts,  that  every 
new  item  and  credit  in  an  account  given  by  one  party  to  the  other,  is  an  admission  of 
t^wn  being  some  unsettled  account  between  them,  the  amount  of  which  is  afterwards 
to  be  aacertained ;  and  «iy  act  which  the  jury  may  consider  as  an  acknowledgment  of 
Ha  hnng  an  open  aoconnt,  is  suflBdmt  to  take  tiie  case  out  of  the  statute.  Daily 

b)  6  T.  B.  189.  And  see  CMe  r.  Bradshaw,  3  Esp.  N.  P.  G.  16fi ;  Wdher  t. 
^  2  Wnis.  Sauod.  127,  n.  (6). 
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experience  teaches  us  that  if  this  rule  be  now  overturned,  it  will  lead  to  infinite 
injustice.    In  Cotes  v.  Harris  (Bull.  N.  P.  149),  all  the  items  were  on  one  side ;  and 
Denison  J.,  who  well  knew  what  was  the  proper  replication  in  such  caaes,  and  was 
well  acquainted  with  the  import  of  the  statute  of  limitations,  said,  where  all  the  items 
are  on  one  side,  the  last  item  which  happens  to  be  within  six  years  shall  not  draw 
after  it  those  that  are  of  longer  standing :  but  it  was  not  doubted  there,  but  tiiat  if 
there  had  been  mutual  demands  the  plaintiff  might  have  recovered."   The  temu 
"  aoknowledgment  or  promise,"  in  the  9  G.  4,  c.  14,  a.  1,  do  not  apply  to  such  tranaao- 
tions  as  took  place  between  the  parties  in  this  case  and  in  Catling  v.  SkouJding.  Still 
less  can  a  delivery  of  goods  be  construed  to  be  an  "  acknowledgment  or  promise  by 
words  only.*'   The  court  are  now  called  upon  entirely  to  disregard  that  expreasion. 
It  is  argued  on  the  other  side  that  the  proviso  shews  that  the  effect  of  a  part-payment 
would  not  have  been  preserved  by  the  earlier  portion  of  the  section,  and  that  it  was 
necessary  that  it  should  be  expressly  saved  by  such  proviso ;  but  that  is  not  a  correct 
inference.    The  proviso  may  have  been  added  ex  abundanti  cautel^    [Ck)ltman  J.  It 
seems  more  pro-[282}-bable  that  the  case  of  a  delivery  of  goods  as  an  acknowledgment 
would  have  been  expressly  excepted,  if  it  was  so  intended  to  be,  than  that  of  a  put 
pa}rment.]   The  present  case  is  quite  beside  the  original  intention  of  the  statute^ 
which  was  to  prevent  loose  evidence  of  verbal  acknowledgments.   In  Williams  v. 
Ori^Uhs  the  foots  were  very  different  from  those  of  the  present  case.   One  of  the 
parties  was  tenuit  to  the  other,  and  was  also  his  servant,  and  was  to  reonve  wages 
from  him.   There  having  been  no  pajrment  on  either  side,  tJie  ooort  held  that  tiois 
was  not  such  an  open  account  between  them  as  would  take  the  case  out  of  the  statute 
of  limitations.    That  case  is  not  inconsistent  with  Catling  v.  SkotUding;  or  if  so,  it  was 
not  so  solemnly  decided.    There  was,  besides,  no  evidence  in  that  case  of  any  agree- 
ment to  set  one  claim  against  the  other ;  a  circumstance  on  which  Parke  B.  comments 
in  giving  judgment    In  Willis  v.  Newfiam  (3  Y.  &  J.  618)  it  was  held  that  a  verbal 
acknowledgment  of  a  part  payment  was  not  sufficient  to  take  the  case  out  of  tiie 
statute ;  and  the  same  point  was  decided  in  Bayley  v.  AshUm  (12  A.  &  E.  493,  4  P.  & 
D.  204),  and  in  Magkee  v.  &Neil  (7  M.  &  W.  531).    [CtessweU  J.    That  is  a  whoQy 
different  point]   In  TippOa  v.  Heam  <1  C.  M.  &  R.  252,  4  Tyrwh.  772^  Puke  B. 
says,  "      principle  upon  which  a  part  payment  takes  a  case  out  of  the  statute,  is, 
Uiat  it  admits  a  greater  debt  to  be  due  at  the  time  of  tiie  part  payment   Unless  it 
amounts  to  an  admission  that  more  is  due,  it  cannot  operate  as  an  admission  of  any  still 
existing  debt"    And  his  lordship  expressed  a  similar  opinion  in  giving  the  judgment 
of  the  court  in  Waters  v.  Tompkim  (Tyrwh.  &  G.  137,  2  C.  M.  &  R.  723,  725).  The 
cases  of  Hart  v.  Nash  (2  C.  M.  &  R.  337,  5  Tyrwh.  965),  and  Hooper  v.  5fe-[2831pA«w 
(4  A.  &  E.  71,  7  C.  &  P.  260.    S.  C.  nom.  Cooper  v.  Siecms,  5  N.  &  M.  635),  establish 
that  a  delivery  of  goods  may  be  equivalent  to  a  part  payment  in  money.    Now,  in  the 
present  case,  it  is  clear,  that  the  delivery  of  goods  bad  been  so  treated  by  the  parties ; 
the  defendant  having  been  applied  to  for  payment,  not  of  the  price  of  tJke  whole  fA 
the  goods,  but  only  for  die  balance  of  the'aocount    There  is  no  sound  and  substantial 
difference  between  those  cases  and  the  present 

TiNDAL  C.  J.  To  this  action,  which  is  for  goods  sold  and  ddivwed,  the  defen- 
dant, except  as  to  3L  Ss.  paid  into  court,  has  pleMed  the  statute  of  limitations.  The 
plainti%,  in  ordei'  to  avoid  the  effect  of  the  statute,  have  in  their  replication  divided 
their  demand  into  two,  alleging,  as  to  3L  9s.  6d.,  part  thereof,  tliat  the  causes  of  action 
did  accrue  within  six  years  before  the  commencement  of  the  suit ;  and  as  to  the  rest 
of  tiieir  claim,  '*  that  the  Eaid  residue  of  the  said  causes  of  action  were  and  are  and 
relate  to  accounts  still  open  and  unsettled  concerning  the  trade  of  merchandize 
between  merchant  and  merchant,  that  is  to  say,  between  the  plaintiffs  and  defendant 
as  merchants,"  &c.  What  the  object  of  the  plaintifis  could  be,  except  indeed  with  a 
view  to  costs,  in  separating  their  demand,  when  the  whole  arose  out  of  the  same  series 
of  transactions,  it  is  difficult  to  s^.  However,  they  lutve  a  ruht  to  our  opinitm  aprai 
the  two  questions  thus  raised.  In  Inglis  v.  Haigh  (8  M.  &  769.  Supra»  377)  the 
court  dl  Exchequer  seem  to  have  decided  that  the  exception  in  tiie  statute  of  limita- 
tions, as  to  merchants*  accounts,  applies  only  to  cases  where  an  action  of  account,  fx 
an  action  on  the  case  for  not  accounting,  will  lie,  but  not  to  an  action  of  indebitatus 
assumpsit.  Without  going  so  far  as  that  decision  (though  I  do  not  mean  to  £284] 
impugn  it),  I  think  that  the  exception  is  not  applicable  where  an  action  of  account 
cannot  be  maintained;  and  I  am  of  opinion,  that,  under  the  circumstances  of  the 
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present  caae,  an  action  of  account  would  not  lie.  [His  lordship  read  the  third  section 
of  the  statute,  21  Jao.1,  o.  16  (ante,  p.  375,  n.  {d\).]  The  exception,  therefore,  extends 
only  to  such  accounts  as  ooncein  tne  taide  or  merchandise  between  merchant  and 
merchant,  their  factors  or  servants,  and  cannot  apply  except  where  an  action  of 
seeount,  or  an  action  on  the  case  f6r  not  accounting,  would  lie.  Is  this  a  case  in 
which  an  action  of  account  could  be  maintained  1  It  is  laid  down  in  Selwyn's  Nisi 
Prius,  p  1,  8th  ed.,  that,  "  by  the  common  law,  an  action  of  account  for  the  rents  and 
profits,  may  be  maintained  by  the  heir  after  he  has  attained  the  age  of  fourteen  years, 
against  the  guardian  in  socage ;  so  at  the  common  law,  account  will  lie  a^inst  a  bailiff 
or  receiver,  tuid,  in  favour  of  trade  and  commerce,  by  one  merchant  against  another." 
It  has  not  been  contended,  that  an  action  of  account  will  He  in  every  case  where  there 
have  been  sales  of  goods  between  tradesmen,  but  only  where  there  are  mutual  accounts, 
and  M  ag^«ement  has  been  come  to,  that  the  one  shall  be  set  off  against  the  other, 
and  the  balance  alone  is  claimed  by  the  party  in  whose  fovour  it  is  found ;  for,  other- 
wi^  the  caae  could  not  be  distinguishod  from  iJie  ordina^  one  of  goods  sold  and 
delivered,  with  a  claim  of  set-off  <S  a  similw  description.  The  cases  put  in  Selwyn 
shew  that  the  action  of  account  is  founded  upon  some  trust  or  privity  between  the 
parties;  as,  for  instance,  there  is  a  confidence  or  trust  between  the  heir  and  his 
guardian ;  between  the  owner  of  land  and  his  bailiff  or  receiver ;  and  between 
merchant  and  merchant.  The  exception  in  the  statute  extends,  not  only  to  accounts 
between  merchant  and  merchant,  but  also  to  [285]  accounts  between  merchants  and 
''their  factora  or  servants;"  which  latter  words  clearly  import  dealings  creating  a 
trust  Although  account  would  lie  where  a  merchant  in  this  country  consigns  goods 
Id  a  merchant  or  factor  abroad,  for  sale  on  his  account  upon  commission,  it-by  no 
means  follows  that  the  action  could  be  maintained  in  the  simple  case  of  mutual  sales. 
The  action  of  account  is  more  like  a  bill  in  equity  for  enforcing  the  execution  of  a 
tnut,  than  an  ordinary  action.  The  first  judgment  is,  that  t^e  defendant  do  account, 
vhieh  is  commonly  odled  a  judgment  quod  computet;  whereupon,  the  defendant 
offering  to  account,  the  court  assigns  auditors  to  take  and  declare  the  account  between 
the  parties ;  and  then  the  final  judgment  is,  that  the  plaintiff  do  recover  against  the 
defendant  so  much  as  the  latter  is  found  to  be  in  arrear.  Keither  in  Selwyn  nor  in 
Boiler  is  there  a  reference  to  any  case  where  this  action  has  been  held  to  lie  as 
between  mercluuit  and  merchant.  The  only  authority  I  have  found  is  in  Fitzherbert's 
Natura  Brevium,  117  D.,  where  it  is  said,  "If  two  merchants  occupy  their  goods  and 
merchandises  in  common  unto  their  common  profit,  one  of  them  shall  have  an  action 
rf  account  against  the  other  in  the  county,  or  in  the  Common  Pleas ; "  and  the  form" 
of  writ  is  given,  oomnuuiding  "A.,  merchant^  that  justiy,  &c  he  render  to  B., 
merchant^  a  reasonable  account  for  the  time  in  which  he  was  iAie  recover  of  the  money 
of  him  the  said  B.,  from  whatever  cause  and  contract  coming  to  the  common  profit  of 
them  the  said  A.  &  B. ;  as  by  the  law  of  merchants  he  may  reasonably  shew  that  he 
ou^t  to  render  to  him,"  &c. ;  shewing  a  privity  between  the  two,  and  agreeing  with 
the  Hmited  notion  already  expressed  with  regard  to  the  action,  rather  than  with  a 
cue  of  ordinary  dealings  between  one  tradesman  and  another.  Is  this  a  case  of  an 
account  concerning  the  trade  of  merchandize  between  merchant  and  merchant  1 
[S8ff]  Passing  over  the  question  whether  ordinary  tradesmen  can  be  regarded  as 
'*merchanta  "  (a)  within  the  meaning  of  the  statute — when  this  case  is  considered,  it  is 
nothing  mora  than  the  ordinary  one  of  two  tradesmen  selling  goods  to  each  other, 
without  any  agreement  that  the  goods  delivered  by  the  one  shall  be  considered  as 
payment  for  those  delivered  by  the  other,  or  any  understanding  that  the  b^nce  only 
sball  be  enforced  on  the  one  side  or  the  other.  There  was  nothing  to  prevent  one 
party  from  suing  the  other  for  the  whole  of  his  account^  and  the  other  from  bringing 
hia  cross  action  for  his  entire  demand.  It  appears  to  me,  therefore,  that  this  is  not 
an  account  concerning  the  trade  of  merchandise  between  merchant  and  merchant,  and 
that  the  exception  in  the  statute  was  not  meant  to  apply  to  such  a  case. 

With  respDct  to  the  31.  9s.  3d.,  I  cannot  help  thinking  that  it  was  separated  from 
the  general  account  in  order  that  the  plaintiffs',  in  the  event  of  their  failing  upon  one 
point,  might  have  the  chance  of  succeeding  upon  the  other,  and  so  get  their  costs. 
Upon  t^s  part  of  the  case  it  has  been  contended,  that,  nothwithstanding  the  9  G.  4, 
c-  14,  there  has  been  such  a  course  of  dealing  amounting  to  an  acknowledgment 


(a)  Vide  T.  4  H.  6,  fo.  26,  pL  6. 
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between  the  parties  as  will  take  the  case  out  of  the  statute.  I  do  not  deny  that  the 
present  case  would,  previously  to  the  9  G.  4,  c.  14,  have  fallen  within  the  principle  of 
Calling  V.  Skoviding,  or  that  the  decision  there  was  not  perfectly  good  law  at  the  Ume 
it  was  given.  But  as  I  read  that  statute,  Catling  v.  Skoulding  is  now  no  longer 
applicable.  [His  lordship  here  read  the  first  section  of  the  statute,  9  G.  4,  c  14.] 
The  weight  of  the  argument  on  the  part  of  theplaintiSs  rests  upon  t^e  words  "  no 
acknowledgment  or  promise  by  words  only  [2871  ^  deemed  sufficient,"  &c. 
But  in  the  enacting  part  which  follows,  the  terms  are,  unless  such  acknowledgment 
or  promise  shall  be  made  or  contained  by  or  in  some  writing  to  be  signed  oy  the 
party  chargeable  thereby."  In  effect,  the  first  part  of  the  clause  merely  adverts  to 
the  existing  state  of  the  law.  The  clause  then  goes  on  to  except  the  case  of  a  put 
payment :  "  Provided  always,  that  nothing  herein  contained  shall  alter  or  take  away, 
or  lessen,  the  effect  of  any  payment  of  any  principal  or  interest  made  by  any  persm 
whatsoever ; "  leaving  that  particular  case  upon  the  footing  on  which  it  stOod  before. 
The  ground  on  which  part-payment  was  previously  held  to  t^e  the  case  out  of  the 
21  Jac  I,  c.  16,  was,  that  a  payment  of  a  part  was  an  admission  of  the  rest  by  inference, 
and  that,  from  such  payment,  a  jury  might  conclude  that  the  rest  was  due.  In  OatliHg 
y.  Skoulding  it  was  held,  that  a  lury  might  assume,  from  the  existence  of  items  in  the 
account  within  six  years,  an  acknowledgment  within  that  period,  of  there  being  an 
open  account  between  the  parties,  and  a  promise  to  pay  the  balance.  When  we  find 
that  the  exception  in  the  9  Q.  4,  c.  14,  is  expressly  confined  to  payment  only,  the 
inference  is  wat  every  other  kind  of  acknowledgment  which  is  not  in  writan^  was 
iutraided  to  be  abrogated.  Kxpressio  unius  est  exclusio  altOTius.  And  this  seems  to 
be  an  answer  to  the  second  branch  of  the  argument.  I  re&ain  from  entering  into  the 
cases  that  have  been  cited  for  the  purpose  of  shewing  that  a  delivery  of  goods  may 
be  equivalent  to  payment.  It  is  unnecessary  to  consider  those  cases,  as  there  was  no 
evidence  that  the  defendant's  goods  were  sent  by  way  of  payment, — the  jury  having 
negatived  that  fact.  The  object  of  the  9  G.  4,  c.  14,  which  is  a  beneficiu  statute,  is 
very  clear ;  if  we  were  to  yield  to  the  arguments  that  have  been  urged  on  the  part  of 
the  plaintifi^^  we  should  be  opening  a  door  to  all  the  diffi-[288}-culties  which  were 
created  by  the  constraction  ^t  upon  the  statute  of  the  21  Jac.  1. 

CoLmAN  J.  I  concur  in  what  has  fallen  from  my  Lord  Chief  Justice.  The 
clause  of  the  statute  of  James  on  which  the  first  point  arises  has  not  at  all  times 
received  the  attention  that  has  reoentJy  been  given  to  it  Looking  at  the  languwe 
employed,  I  do  not  see  much  room  for  donbt.  It  has  been  sought,  on  the  part  of  t£e 
defendant^  to  limit  the  exception  to  actions  of  account  against  factors  or  serviuitB; 
but  the  writ  that  has  been  cit«d  from  Fitzherbert  shews  that  it  lies  between  merchant 
and  merchant,  although  neither  of  them  be  a  factor.  The  nature  of  the  action  of 
account  was  in  some  degree  considered  in  the  recent  case  of  Baxter  v.  Hozier  (5  New 
Cases,  288).  It  has  been  contended,  on  the  part  of  the  plaintifTs,  that  the  exception 
in  t^e  statute  as  to  merchants'  accounts,  applies  to  every  case  where  two  tradesmen 
furnish  ^;oods  to  one  another.  I  do  not^  however,  find  that  there  is  any  authority  for 
tiiat  position ;  and  when  Baxter  v.  Mazier  was  before  the  court,  I  looked  into  the  books 
without  finding  much  more  than  was  laid  down  in  Fitzherbert  The  statements  in 
BuUer  and  Selwyn  are  true  when  understood  with  limitation.  It  appears  to  me  that 
account  woald  not  lie  between  the  parties  to  this  action,  and  therefore  that  it  is  not 
a  case  of  merchants'  acoountB  within  tiie  meaning  of  the  exception  in  tiie  third  section 
of  the  statute. 

With  respect  to  the  second  point,  I  think  the  cases  which  have  been  cited  for  the 
defendant  are  decisive,  and  that  it  would  be  frittering  away  the  9  G.  4,  c.  14,  if  we 
were  to  hold  that  the  delivery  of  goods  had  the  eS'ect  of  payment,  and  took  tbe  case 
out  of  the  statute,  as  contended  for  on  the  part  of  the  plaintiffs.  Before  [2891  the 
statute,  delivery  of  goods  stood  upon  the  same  footing  as  payment  would  have  done, 
each  being  evidence  of  an  acknowledgment  of  the  continuance  of  the  debt.  But  now 
it  is  provided  by  that  statute  that  no  acknowledgment  or  promise,  by  words  only, 
shall  be  deemed  sufficient  evidence  of  a  new  and  continuing  contract,  whereby  to  tf^e 
any  case  oat  of  the  operation  of  the  statute  of  limitations,  unless  such  acknowledgment 
or  promise  shall  be  made  or  contained  by  or  in  some  writing  to  be  signed  by  the 
party  chargeable  thereby ;  with  an  exception,  from  the  operation  of  this  new  enact- 
ment, of  payment  of  any  pnucipal  and  interest  All  other  kinds  of  acknowledgment 
are  therefore  expressly  abrogated.    At  the  trial  t^e  plaintifis  failed  in  proving  that 
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there  had  been  any  agreement  that  the  goods  delivered  by  the  defendant  should  be 
tifcen  by  them  in  payment,  or  that  t^e  itoma  on  die  one  side  of  the  account  should 
be  Bet  dBT  agauut  uiose  upon  the  other. 

Ebskine  J.  Two  questiouB  have  in  this  case  been  raised  before  us  upon  the 
tqdicalmn  to  tiie  sectHid  plea, — the  first  being  as  to  the  sum  of  411  3a  7d.,  which  the 
{daintiffs  claim  to  be  entitled  to  recover,  on  the  ground  that  the  accounts  between 
tiuunselvea  and  tbe  defendant  were  merchants'  accounts,  within  the  exception  in  the 
third  section  of  the  statute  of  Umitations.  The  question  is,  what  does  the  statute 
mean  by  "  such  accounts  as  concern  the  trade  of  merchandize  between  merchant  and 
fflerchant  1 "  Mr.  Hayes  has  contended  that  all  accounts  between  two  merchants,  if 
there  be  any  arrangement  between  them  that  the  accounts  shall  be  cross  demands, 
are  within  the  exception ;  and  that  the  statute  is  not  confined  to  accounts  between 
nerehants  {voperly  so  called,  but  appUea  equally  to  all  tradesmen  having  mutual 
dealings  with  each  other,  Admittii^  that  reUul  tradesmen  may  be  merchants  within 
the  meaning  of  tiie  statute,  the  queB4^90}-tion  is,  whether  the  accounts  between  these 
parties  are  merchante*  accounts  wiuun  the  statute.  I  agree  with  my  Lord  Chief 
Jostice  and  my  brother  Coltman  in  thinking,  that  the  exception  is  confined  to  accounts 
in  respect  of  which  the  one  party  may  maintoin  agunst  the  other  an  actiou  of  account, 
or  an  action  upon  the  case  for  not  accounting.  The  exception  seems  to  have  been 
inserted  in  order  to  give  merchants  the  same  period  of  time  for  proceeding  at  law  to 
oompel  their  correspondents  or  agents  to  furnish  accounts,  as  they  would  have  had  if 
tfae^  had  wooeeded  to  enforce  an  account  in  equity.  The  words  of  the  exception  are, 
—not  **  ouier  than  in  an  action  of  account,"  but — "  other  thui  actions  for  an  account," 
and  they  seem  to  refer  alone  to  actions  staictly  brought  for  an  account.  If  this  be 
the  true  tnterpretatioD,  is  this  a  case  between  merchant  and  merchant  so  as  to  bring 
it  vithin  the  exoeption  1  Mr.  Hayes  thought  it  necessary  to  qualify  tho  proposition 
for  which  he  contnided,  by  limitiDg  it  to  cases  where  there  has  been  an  ajrawment 
between  the  parties  that  the  goods  delivered  on  the  one  side  shall  be  set  on  agiunst 
thoae  delivered  on  the  oUier,  and  the  balance  only  shall  constitute  the  debt  between 
them.  If  that  had  been  the  case  here,  there  might  have  been  some  foundation  for 
the  aigumenty  Indeed  it  would  not  have  been  necessaiy  to  consider  whether  these 
accounts  were  within  the  exception  in  the  third  section  of  the  statute  of  limitations ; 
for  the  case  would  have  fallen  within  the  proviso  in  the  first  section  of  9  G.  4,  c.  14. 
There  was,  however,  no  evidence  of  any  such  agreement,  but  simply  a  statement  by 
the  d^encknt^  when  applied  to  for  payment  for  the  goods  furnished  to  him  by  the 
pliintifb,  l^st  if  the  accounts  were  balanced  there  would  uot  be  much  owing.  It 
qipean  to  me,  therefore,  that  if  t^e  exertion  in  the  statute  only  applies  where  tiiere 
Mi  faew  such,  an  agreement^  the  evidmoe  does  not  bring  this  case  within  it 

091]  Aa  to  the  seocHid  Inanch  of  the  replication,  which  relates  to  the  sum  of 
9l  3a.,  it  is  contended  that  the  cause  of  action  is  shewn  to  have  accrued  within 
ax  years,  inasmuch  as  there  was  an  open  account  between  the  parties,  and  some  of 
the  items  accrued  witiiin  six  years ;  and  that  this  is  sufficient  to  bring  the  case  within 
the  principle  of  the  decision  in  Coiling  v.  Skovlding.  If  this  action  had  arisen  before 
the  passing  of  Lord  Tenterden's  act,  Catling  v.  Skotdding  would  have  been  in  point. 
Atuiat  time  any  promise  would  have  been  sufficient  to  take  the  case  out  of  the  statute 
of  limitatimis  ;  and  where  there  was  an  account  open  on  both  sides,  a  promise  to  pay 
the  balance  might  have  been  inferred.  But  now,  the  first  section  of  9  G.  4,  c.  14, 
mete  that  "  in  actions  of  debt,  or  upon  the  case,  grounded  upon  any  simple  contract^ 
BO  aBknowledgmeot  or  promise  "by  words  only,  »iatl  be  deemed  sufficient  evidence 
of  a  new  or  continuing  oontaract^  whereby  to  taike  any  case  out  of  the  operation  ai  the 
■id  enactments  {a)  or  eitiier  of  them,  or  to  deprive  any  party  of  the  ben^t  thereof." 
It  is  said  that  this  section  does  not  apply  to  t^e  present  case,  the  plainti£&  seeking  to 
take  it  out  of  the  operation  of  tiie  stiitute  of  limitations,  not  by  an  acknowledgment 
w  promise  by  worcib  only,  but  by  an  act  done, — an  act  which,  in  Catling  v.  Slamlding, 
WIS  held  to  be  equivalent  to  a  promise  to  pay.  If  the  clause  had  stopped  there,  it 
Bii^t  have  applied  to  this  case  ;  but  it  goes  on  to  say,  "  unless  such  acknowledgment 
or  iRtHuise  shall  be  made  or  contained  by  or  in  some  writing  to  be  signed  by  the  party 
chugeable  thereby."  We  must  look  at  the  whole  of  the  clause  taken  together.  The 
l^inmure  may  have  supposed  that  by  this  language  an  acknowledgment  by  part- 


(a)  English  aot^  21  Jao.  1,  o.  16 ;  Irish  act)  10  Car.  1,  sess.  2,  c.  6. 
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payment  might  be  excluded.  This  [292}  may  have  led  to  the  introductioD  of  the 
proviso,  "  that  nothing  herein  contained  shall  ^ter  or  take  away  or  lessen  the  effect 
of  any  payment  of  any  principal  or  interest  made  by  any  person  whatsoever."  Upon 
what  principle  is  payment  considered  as  taking  a  case  out  of  the  operation  of  the 
statute  of  limitations,  except  as  an  admission  of  the  existence  of  a  debt  1  The  creditor 
is  allowed  to  shew  that  the  payment  was  made  on  account  of  a  larger  sum  remaining 
due  ]  for  there  must  be  something  to  shew  that  the  payment  had  reference  to  a  larger 
debt  Words  accompanying  the  act  of  payment  would  be  necessarily  admissible  to 
shew  the  connection  between  the  payment  aad  such  larger  debt.  Anthoritira  have 
been  referred  to  by  Mr.  Hayes,  in  which  it  was  deoioed,  tiiat  a  statement  made 
previously  to  the  payment  of  money,  might  be  given  in  evidence  for  the  purpose  of 
expltuning  the  act  of  payment.  He  has  also  cited  cases  which  shew  that  an  agreement, 
that  goods  shall  be  received  in  part-payment,  is  sufficient  to  take  the  demand  out  of  the 
statute.  In  the  present  case  there  was  no  evidence  that  the  goods  supplied  by  odb 
party  were  sent  in  liquidation  of  the  debt  due  by  him  to  the  other  party  ;  nor  has  it 
been  shewn  that  there  was  any  agreement  between  the  parties,  either  before  or  aftw 
the  goods  were  delivered,  that  they  should  be  received  as  part-payment  It  does  not 
appear  to  me,  therefore,  that  this  case  has  been  brougfat  within  the  proviso  in  hard 
Tenterden's  act,  relating  to  the  effect  of  payment 

Gbssswxll  J.  The  case  has  been  bo  fully  discussed  that  I  shall  add  but  a  fev 
observations  to  what  has  been  said. 

The  first  question  relates  to  open  accounts,  or  rather  to  mutual  dealings ;  for  which 
the  case  of  Catling  v.  Skoulding  is  relied  upon  by  the  plaintiffs.  In  t^t  case  Lord 
Kenyon  was  of  opinion,  that  ^e  existence  of  an  [293J  open  account  was  a  fact  from 
which  a  jury  might  infer  a  promise  to  pay.  Subsequently  to  that  time  the  courts 
departed  still  further  from  the  letter  of  the  statute  of  limitations.  In  HeUvags  v.  Skm 
(7  Taunt  608,  1  B.  Moore,  340)  Gibbs  C.  J.  appears  to  have  endeavoured  to  arrange 
the  cases  in  which  the  words  of  the  statute  have  been  departed  from.  These  he 
reduces  under  three  heads ;  of  which  the  second  and  third  shew  how  far  the  courts 
iii&y  go  wh^  they  depart  from  the  plain  meaning  of  the  language  of  a  statute.  Lord 
Tenterden's  act  was  intended  to  get  rid  of  acknowledgments  by  inference ;  and  it 
contEuns  no  ezceptacm  in  favour  of  we  sale  or  delivery  oi  goods.  No  delivery  oi  goods, 
titerefore,  is  sufficient  to  take  a  case  out  of  the  statute,  except  under  ciroumrtanoes 
whi^  render  the  delivery  equivalent  to  ^yment 

With  respect  to  the  second  point,  it  is  difficult  to  say  that,  in  one  sense,  these  are 
not  merchants'  accounts ;  but,  unless  the  language  of  the  replication  be  understood  in 
a  sense  which  would  make  the  replication  bad,  we  must  give  to  that  language  such  a 
construction  as  will  make  it  conformable  to  the  statute ;  the  exception  in  which,  I 
think,  refers  only  to  such  accounts  as  would  support  an  action  of  account  Now,  were 
the  dealings  of  this  case  such  as  would  enable  the  plaintiffs  to  maintain  an  action  of 
account  1  Could  they  have  called  upon  the  defendant  to  render  an  account  of  goods 
sold  to  and  by  him  ?  The  only  duty  of  the  defendant  was,  to  pay  the  price  of  the 
goods  which  he  had  bought  from  the  plaintiffs.  It  is  suggested  that  these  dealings 
were  to  form  one  entire  indivisible  account  If  that  were  so,  two  consequences  would 
f(^ow.  The  plaintiflfe  could  only  sue  for  the  balance  (&) ;  uid  there  could  be  no  [2M] 
set  off,  inasmuch  as  this  would  be  a  case,  not  of  mutual  debts  (to  which  alooe  the 
statutes  of  2  G.  2,  c  22,  s.  13,  and  8  G.  2,  c  24,  apply),  but  of  one  acoount 

{b)  By  the  French  law  of  set-off  (compensation)  mutual  debts  extaiiguish  one  another 
pro  tanto  from  the  moment  they  coexist,  absolutely,  and  pleno  jure ;  Code  Civil,  Art 
1289  ;  even  where  the  existence  of  the  cross  denuuod  is  unknown ;  Art  1290 ;  and  the 
balance  only  can  be  sued  for ;  Ibid. 

In  England  it  not  unfrequently  happens,  that  a  party  who  is  indebted  on  the 
balance  of  accounts,  refuses  to  come  to  any  settlement ;  and  when  sued,  being  unable 
to  get  rid  of  Uie  costs  by  pleading  a  set-off,  he  prefers  bringing  a  cross  action  for  the 
purpose  of  annoying  his  creditors,  or  of  obtaining  a  saenfice  of  part  of  his  demand,  or 
m  we  hope  of  effecting  both  tiiese  objects,  more  especially  when  the  ill-feeling  and 
dishonesty  are  fomented  and  encouraged  by  an  unscrupulous  adviser. 

The  evil  might,  perhaps,  be  remedied  &y  adopting  the  French  system  of  tivatang 
the  balance  only  as  the  debt,  (as,  in  effect,  is  done  in  cases  of  mutual  credit  in  bank- 
ruptcy,) or  by  enabling  plaintiffs  to  give  notice  of  t^ieir  readiness  to  allow  a  setroff. 
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I  tiierefore  eDtirely  concur  with  the  rest  of  the  court  in  thinking  that  the  plainUfiEs 
bare  not  established  Uieir  claim,  either  in  respect  of  the  411.  3s.  7d.  or  in  respect  of 
the  3L  9s.  3d.,  and  t^t  l^e  rule  obtained  by  &e  plaintiffs,  to  enter  a  verdict  for  those 
simu  upon  the  second  and  third  issues,  must  be  dischuged. 

Bule  discharged. 

End  of  Kaster  Term. 


p96]  Caski  Abgubd  and  Deterhimed  in  the  CtouRT  OF  Common  Pleas,  in 
TRiNtrr  Terbi,  in  the  Fitth  Yeab  of  the  Reion  of  VioroRiA. 

The  judges  who  usually  sat  in  bane  daring  this  term  were,  Tindai  C.  J.,  Erskine  J., 
Msole  J.,  Cresswell  J. 

Antonio  Bonzi  and  Lewis  Bonzi  v.  Patrick  Maxwell  Stewart. 

May  24,  1842. 

[8.  C.  A  Scott,  N.  B.  1 ;  U  L.  J.  C.  P.  238.   See  Cole  v.  Norffi^JFestem  Bank,  1875, 
L.  R.  10  C.  P.  370.    For  subsequent  proceedings  see  7  Man.  &  G.  746.] 

Whore  a  factor  has  raised  money  by  a  wrongful  pledge  of  the  goods  of  his  jninoipal, 
it  is  competent  to  the  lattw,  in  teking  the  account  between  mmself  and  the  fai^r, 
to  abandon  the  goods  and  taieat  tJie  m<Hie^  raised  thOTCon  as  money  had  and  received 
to  his  own  use. — A.,  a  factor,  after  depositing  dock-warrants  with  the  defendant  as  a 
Mcurity  for  an  advance  of  money,  wtUidrew  them  from  the  defendant's  hands  and 
■abstituted  ot^er  dock-warmuts  for  silk  belonging  to  the  plaintiffs,  the  defendant 
having  no  notice  that  A.  was  not  the  true  owner.  Held,  that  this  transaction  was 
not  protected  by  the  second  section  of  the  factors'  act  (6  G.  4,  c.  94),  there  being 
DO  advance  of  money  on  the  faith  of  such  warrants ;  and  that  the  plaintiff  might 
recover  the  vaXne  of  such  silk  in  trover  (see  5  &  6  Vict  c.  39,  s.  2,  p.  331,  n.). — The 
defendant;  advanced  money  to  A.,  apon  a  promise  that  he  would  deposit  dock- 
vanants  to  the  amount  of  the  advance  as  a  security.  This  advance  took  place  on 
a  Saturday,  bot  the  warrants  were  not  deposited  with  ike  defendant  till  the 
l^mday  foliomxM,  and  were  not,  in  fact,  made  out  before  tibat  day.  Semble,  (if 
the  question  had  been  properly  raised  by  the  pleadings),  that  this  transaction  was 
not  protected  by  the  second  section  of  the  factors'  act  as  against  the  plaintiffs,  (the 
real  owners  of  the  property  to  which  the  warrants  related),  inasmuch  as  A.  was  not 
inbuBted  with,  or  in  possession  of),  the  warrants  at  the  time  of  the  advance  (see 
5  &  6  Vict  c.  39,  ss.  1,  3,  poet,  pp.  331,  332,  n.). — A  material  allegation  in  a 
plflsding,  which  is  not  traversed,  is  so  far  admitted,  that  it  is  not  competent  to  the 
other  party  to  disprove  it — Therdore  where,  in  trover  for  bales  of  silk,  the  defen- 
dint  beaded  that  A.  was  factor  of  the  plaintiffs,  and  as  such  factor  was  intrusted 
1^  the  p]ainti&  with,  and  was  in  possession  of,  dock-warrants  relating  to  the  said 
ules;  that  A.,  so  being  intrusted,  &o.,  applied  to  the  d^endant  for  an  advance  of 
nmwy  upon  the  said  bales  as  a  security  for  repayment ;  that  A.,  being  so  intrusted, 
delivered  the  said  doek-warrante  and  plec^ged  tiie  said  bales  with  the  defendant 
ss  a  seoarifey  far  the  said  sum,  which  the  defendant  did  then  advuice  and  lend  on 
the  bith  of  the  said  dock-warrants,  «id  that  the  defendant  had  no  notice  that  A. 
was  not  actual  owner  of  the  said  bales ;  and  the  plaintiffs,  in  their  replication, 
tzaversed  tiie  aUemticHi  that  the  defendant  advanced  and  lent  the  money  on  the 
fiiUi  of  the  said  dock-warrants  modo  et  fonn&.  Held,  that  upon  this  record,  the 
pbintifls  had  admitted  that  A.  was  intrusted  with,  and  in  possession  of,  the  dock- 
Tsnauts,  and  that  he  pleilged  them  with  the  defendant  at  the  time  of  the  advance ; 
and  therefore  t^iat  it  was  not  competent  to  the  plaintiffs  to  give  evidence  that  the 

and  to  make  such  notice  pleadable  in  bar  of  a  cross  action  brought  in  respect  of  the 
nstters  embraced  by  such  notice. 

As  to  the  old  French  law  of  Compensation,  and  the  Roman  law  upon  vhich  it 
w  bnoded,  see  Pothier,  Traits  des  Obligations,  Na  623,  &c. ;  Dig.  lib.  16,  tit  2,  de 
Coapenrationibus. 
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dock-warrants  were  not  deposited  witb  Uie  d^endant,  and  were  not  in  bet  in  esse 
at  tiiat  time. 

Trover,  for  sixteen  bales  of  silk. 

Pleas ;  first,  not  guilty.    Secondly,  that  the  plaintiffs  were  not  posseesed  of  the 
silk  as  of  their  own  property.    Upon  both  of  which  pleas  issue  was  joined.  Thirdly, 
aa  [296]  to  four  bales  of  silk,  parcel,  &c.,  that  at  the  several  times  hereinafter  men- 
tioned, certain  persons  usin^  the  firm,  &c.  of  Douglas,  Anderson  and  Co.,  were  the 
factors  and  agents  of  the  plaintifis  in  the  city  of  London,  and  that  at  the  time  of  the 
delivery  of  the  dock-warrants  hereinafter  mentioned,  the  said  four  bales  of  sillt,  paraJ, 
&c,  were  deposited  and  warehoused  in  the  warehouse  of  the  St  Katharine's  Dock 
Company,  and  the  said  D.,  A.  and  Co.  were  before,  and  at  the  time  of,  the  pledge  and 
delivery  of  the  dock-warrants  hereinafter  next  mentioned,  as  such  factors  and  a^ots 
as  aforesaid,  intrusted  by  the  plaintiffs  with,  and  were  then  in  possession  of,  diven, 
to  wit»  (ova  dock-wurants  for  |^97]  the  deliveiy  of  the  said  four  bales  of  silk,  parcel. 
See,  and  in  which  said  doek-irarrants  the  said  four  bales  of  silk,  parcel,  &c.,  woe 
described  and  mentioned ;  and  the  said  D.,  A.  and  Co.  being  so  intrusted  witii,  and 
in  possession  of,  the  said  dock-warrants,  applied  to  the  defendant  for  the  loan  and 
advance  of  a  certain  sum  of  money,  to  wit,  the  sum  of  19001.  upon  the  pledge  of  the 
said  four  bales  of  silk,  parcel,  &c,  as  a  security  for  the  repayment  of  the  said  sum  of 
money,  and  thereupon  neretofore,  to  wit,  on  the  7th  day  of  October  A.D.  1836,  it  was 
agreed  between  the  defendant  and  the  said  D.,  A.  and  Co.,  that  they  should  pled^ 
with  the  defendant  the  said  four  bales  of  silk,  parcel,  &c.,  as  a  security  for  the  said 
sum  of  money  to  be  advanced  by  the  defendant,  and  which  he  then  agreed  to  advance 
to  the  said  D.,  A.  and  Co.  upon  the  faith  of  the  said  dock-warrants ;  and  that  the 
said  D.,  A.  and  Co.  bein^;  so  intrusted  with,  and  in  possession  of,  the  said  dock-warranta. 
in  puraoanoe  of  the  said  agreranent,  heretofore,  to  wit^  on,  &o.,  did  delirer  to  the 
defendant  the  said  four  dock-wamuitB,  and  did  pledge  with  him  tlie  said  four  bales  <i 
silk,  parcel,  &c.,  as  a  security  for  the  said  sum  of  money,  and  which  the  defendant 
did  then  and  there  advance  to  the  said  D.,  A.  and  Co.  upon  the  faith  of  the  said 
four  dock-warrants;  and  that  the  defendant  had  not  notice  before  or  at  the  time  of 
the  said  pledge,  or  before  or  at  the  time  of  advancing  and  lending  the  said  money,  by 
the  said  dock- warrants,  or  either  of  them,  or  otherwise,  that  the  said  D.,  A.  and  Co. 
were  not  the  actual  and  bon&  fide  owners  and  proprietors  of  the  said  four  bales  of  silk, 
parcel,  &c.,  so  pledged  as  aforesaid.    And  that  the  defendant  at  the  same  time,  when, 
&c.,  detained,  and  still  detains,  the  said  four  bales  of  silk,  parcel,  &c.,  under  and  1^ 
virtue  of  tiie  said  pled^  as  ^oresud,  uid  for  and  on  aooount  of  ^e  said  sum  of  mon^ 
so  advanced  as  aforesaid,  which  still  remains  unpud ;  [296]  which  detention  is  Uie 
said  conversion  thereof  in  the  declaration  mentioned.    Yerificataon ;  and  prayer  of 
judCTient^  if  the  plaintiffs  ought  to  maintain  their  action  in  respect  of  the  four  odes. 

Fourthly,  a  similar  plea  as  to  ten  bcdes,  but  omitting  the  statement  tiiat  they  were 
in  the  St.  Katharine's  dock  warehouse. 

Fifthly,  a  similar  plea  as  the  fourth,  as  to  two  bales. 

Sixthly,  as  to  four  bales,  that  at  the  several  times  hereinafter  mentioned,  D.,  A. 
and  Co.  were  the  factors  and  agents  of  the  plaintiffs,  &c.,  and  the  plaintiffs  before  and 
at  the  time  of  the  pledge  hereinafter  mentioned,  were  indebted  to  D.,  A.  and  Co.  as 
such  factors  and  agents  as  aforesaid,  in  a  large  sum  of  money,  to  wit,  the  sum  of 
80001.,  and  which  said  sum  of  money  still  remains  unpud.  And  that  at  the  time  <A 
the  pledge  hereinafter  mentioned,  D.,  A.  and  Co.  as  such  factors  and  agents  as  afore- 
said, had  a  lien  upon  t^e  said  four  bales  of  silk,  parcel,  &c,  md  had  a  right  to  detam 
the  same  for  the  said  sum  of  money  so  dne  to  them  as  aforeraid,  and  a  right  to  enforce 
such  Hen  iu;aiiut  the  plftintiffs.  And  tlut  the  plaintifis  being  possessed  of  the  said  four 
bales  of  silk,  parcel,  &c. ;  did,  before  committang  the  said  supposed  grievances,  consign 
the  said  four  bales  of  silk,  parcel,  &c,  to  D.,  A.  and  Co.  as  such  factors  and  agents  as 
aforesaid,  and  that  the  said  D.,  A.  and  Co.  were  before,  and  at  the  time  of  the  pledge 
hereinafter  next  mentioned,  as  such  factors  and  agents  as  aforesaid,  intrusted  by  the 
plaintifis  with,  and  were  in  possession  of,  divers,  to  wit,  four  dock-warrants  for 
delivery  of  the  said  four  bales  of  silk,  parcel,  &c.,  and  in  which  said  dock-wammts 
the  said  four  bales  of  silk  were  described  and  mentioned,  and  D.,  A.  and  Co.,  being 
so  intrusted  with,  and  in  possession  of,  the  said  dock-warrants,  to  wit,  on  the  7th  day 
of  October  in  the  year  tuoresaid,  under  a  certain  agreement  Uien  made  between  D., 
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A.  I)i99]  and  Go.  and  the  defendanl^  did  pledge  the  said  last-mentioned  four  bales  of 
nlk,  parcel,  «fec  to  the  defendant,  as  seourity  for  iAie  repannent  of  a  large  sum  of 
money,  to  wit»  the  Bom  of  2S67L  ihea  due  from  D..  A.  and  Co.,  to  the  defendant,  and 
vfaioh  uid  sum  of  money  was,  at  the  time  of  the  said  last-mentaoned  pledge,  a  debt 
due  for  money  admnoed  by  the  defendant  to  D.,  A.  and  Co ;  and  a  large  part  tliereof»  to 
^t,  the  sum  of  20001.  still  remains  unpaid.  And  that  D.,  A.  and  Co.,  being  bo  intrusted 
feit^,  and  in  possession  of,  the  said  dock-warrants  upon  such  pledge  last-mentioned, 
to  wit,  on,  &&,  did  deliver  to  the  defendant  the  said  dock-warrants.  And  that 
tbe  defendant  had  not  notice  before  or  at  the  time  of  the  said  last-mentioned  pledge, 
W  the  said  dock-warrants,  or  either  of  them,  or  otherwise,  that  the  said  D.,  A.  and 
Co.,  were  not  the  actual  and  bonft  fide  owners  and  proprietors  of  the  said  last-mentioned 
foor  bales  of  silk,  parcel,  &c.,  so  pledged  as  last  aforesaid,  and  that  the  defendant  at 
the  said  time  when,  &c.,  detained,  and  still  detains,  the  said  four  bales  of  silk,  under 
and  by  virhie  of  the  last-mentioQed  pledge,  on  account  of  the  said  sum  of  money  due  from 
the  raid  D.,  A.  and  Ca  to  the  defendant^  to  the  extent  of  the  right  of  lien  which  the 
nid  D.,  A.  fuid  Co.  had  a  ri^t  to  enforce  in  respeot  of  the  four  bales  of  silk,  ^rcel, 
Ac  as  aforesud ;  which  is  the  conversion  thereof  in  the  declaration  mentomed. 
Yerifieation ;  and  prayer  of  judgment 

Seventhly,  that  at  the  several  times  hereinafter  mentioned  the  said  D.,  A.  and  Co. 
were  the  factors  and  agents  of  the  plaintifis,  &c.,  and  the  said  D.,  A.  and  Co.  were 
before  and  at  the  time  of  the  pledge  hereinafter  mentioned  as  such  factors  and  agents 
as  aforesfud,  intrusted  with,  and  in  possession  of,  divers,  to  wit,  sixteen  dock-warrants, 
for  tiie  delivery  of  the  said  goods  and  chattels  in  the  declaration  mentioned,  in  which 
last-mentioned  dock-warrants  the  said  goods  and  chattels  [300]  were  mentioned  and 
described ;  and  D.,  A.  and  C.  being  so  intrusted  with,  and  in  possession  of,  the 
nid  dock-warrants  heretofore,  to  wit^  on  the  5th  day  of  November  1836,  did  pledge 
the  nid  goods  and  chattels  to  the  defendant  as  a  seourify  iar  a  large  sum  of  money, 
to  wit,  6000L,  advanced  and  lent  by  ihe  defendant  to  the  mid      A.  and  Co.,  as  then 

red  upon  between  tiie  defendant  and  the  said  D.,  A.  and  Co.,  on  such  pled^,  upon 
Uth  of  the  said  dock-warrants ;  and  that  D.,  A.  and  Co.  being  intrusted  with,  and 
in  possession  of,  the  last-mentioned  dock-warrants,  did  deliver  to  the  defendant  the 
lastmentioned  dock-warrants,  and  the  defendant  did  then  and  there  advance  and  lend 
to  the  said  D.,  A.  and  Co.  the  said  sums  of  money  upon  the  fait^  of  the  said  dock- 
wBiTuits.  And  that  he  had  not  notice  before  or  at  the  time  of  the  last-mentioned 
pledge,  or  at  the  time  of  the  last-mentioned  loan  and  advance,  by  the  said  dock- 
wurants,  or  either  of  them,  or  otherwise,  that  D.,  A  and  Co.  were  not  the  actual  and  ' 
boni  fide  owners  and  proprietors  of  the  goods  and  chattels  in  the  declaration  mentioned, 
and  so  pledged  as  aforesaid ;  and  that  the  defendant  detains  tAte  said  goods  and  chattels 
under  and  bv  virtue  of  the  said  pledge,  and  for  and  on  aooount  of  tiie  said  sum  of 
roooey  so  advanoed  as  afnwaid,  which  still  remains  wholly  due  and  unpaid  to  the 
ddmaaiit;  wherefcffe  the  defendant  refused  to  deliver  to  the  plaintim  the  said 
floods  and  chattels ;  which  is  the  conversion  thereof  in  the  declwation  mentioned. 
Verification. 

Eighthly,  that  at  the  several  times  hereinafter  mentioned  D.,  A.  and  Co.  were  the 
Cs^ors  and  agents  of  the  plaintiffs,  &c. ;  and  that  before,  and  at  the  time  of,  the  pledge 
hereinafter  mentioned,  the  pUintiffs  were  indebted  to  D.,  A.  and  Co.  as  such  factors 
and  agents  as  aforesaid,  in  a  large  sum  of  money,  to  wit,  80001.,  and  which  sum  of 
money  still  remains  due  and  unpaid.  And  (301]  A  and  Co.,  as  such  factors  and 
agents  as  aforesaid,  had  a  lien  upon  and  a  right  to  detain  the  said  goods  and  chattels 
so  in  tiieir  poaseaaion  as  aforeaaid,  in  reepeot  of,  and  until  payment  by  the  i^ntift 
0^  the  said  sum  of  mone^  so  due  by  tilem  to  D.,  A.  and  Co.  as  last  aforesaid ;  and 
tiie  said  D.,  A.  and  Ca  benu  so  in  possession  such  goods  and  diattels  as  8u<^  factors 
and  agents  as  aforesud,  did  neretofore,  to  wit,  on  the  2d  day  of  October,  and  on  divera 
days,  &a,  pledge  with  the  defendant  the  said  goods  and  chattels  for  divers  sums  of 
money,  amounting,  in  the  whole,  to  a  large  sum  of  money,  to  wit,  &c.,  on  those  days 
and  times  lent  and  advanced  by  the  defendant  to  D.,  A.  and  Co. ;  and  which  said  sum 
of  money  remains  unpaid  to  the  defendant ;  and  tluit  the  defendant,  at  the  said  time 
whai,  detained,  and  still  detains,  the  said  goods  and  chattels  under  and  by  virtue 
of  the  said  pledge  as  aforesaid,  and  on  account  of  the  said  sum  of  money  so  lent  and 
advaneed  by  the  defenduit  as  aforesaid  to  the  extent  of  the  right  of  lien  of  D.,  A.  and 
Cou,  to  detain  the  said  goods  and  diatt^  for  a  debt  due  from  the  plaintifb  to  D.,  A. 
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and  Co.  as  aforesaid ;  which  is  the  oonTer8i<ni  tiiereof  in  the  nut  deolaxation  men- 
tioned. Verification. 

Beplication ;  to  the  tiiird  plea ;  that  the  defendant  did  not  advance  or  lend  to 
D.,  A.  and  Ca  the  said  sum,  &c.,  in  tiiat  plea  mentioned,  or  any  part  thereof,  upcm 
the  said  four  dock-warrants,  in  that  plea  also  mentioned  in  manner  fud  form, 
Issue  thereon. 

The  like  to  the  fourth  and  fifth  pleas. 

To  the  sixth  plea ;  that  at  the  time  of  the  pledge  of  the  four  bales  of  silk  in  the 
said  plea  in  that  behalf  mentioned,  the  plaintiffs  were  not  indebted  to  the  said  D.,  A. 
and  Co.,  as  such  factors  and  agents  in  that  plea  alleged,  in  the  said  sum  of  8000L,  or 
any  «ut  thereof,  in  manner  and  form,  &c   Issue  thereon. 

[^02]  To  the  serentilt  plea,  a  sixniW  rq>lica1a(Hi  to  that  to  tiie  thitd  plea,  mutsta 
mutandis. 

To  iike  eighth  plea,  a  similar  rq>lioation  to  Uiat  to  tba  sixth  plea,  mutatiB 
mutmdis. 

At  the  trial  before  Tindal  G.  J.,  and  a  special  jury  at  Guihihall,  the  sitting  after 
Hilary  term  1838,  the  following  facts  appeared. 

The  plaintiffs  were  silk  merchants  resident  at  Bergamo,  in  Italy.  The  d^endant 
was  a  merchant  in  London.  The  aotion  was  brought  to  recover  the  value  of  sixteen 
bales  of  silk,  which  had  been  consigned  by  the  plaintafis,  for  the  purpose  of  sale  on 
commission,  to  t^e  house  of  Douglas,  Anderson  and  Co.,  merchants  in  London,  ^rbo 
had  for  some  time  acted  as  factors  for  the  plaintiffs  and  other  parties. 

Previously  to  lite  7th  of  October  1836,  D.,  A.  and  Co.  had  been  in  the  habit  of 
obtaimng  advances  of  money  from  the  defendant,  upon  the  security  of  goods,  or  bills 
of  lading  &c,  in  their  possession.  On  that  day,  being  then  indebted  to  the  defendaot 
in  respect  of  such  advances,  they  depouted  with  him  five  dock-warrants,  four  of  whid 
were  for  the  like  nunber  of  hues  of  silk  belonging  to  t^e  phuntiffs  (whi(^  were  then 
lying  in  St  ^Uuirine's  dock,  consigned  to  D.,  A.  and  Ca^  in  exchange  for  twenty 
other  dock-warrants  relating  to  property  of  about  the  same  value  belonging  to  other 
parties,  which  D.,  A.  and  Co.  were  desirous  of  sdling.  No  advanoe  m  money  was 
made  by  the  defendant  at  that  time. 

On  the  15th  of  October  following,  being  a  Saturday,  Mr.  Anderson,  of  the  finn  of 
Douglas,  Anderson  aad  Co.,  applied  to  the  defendant  for  a  further  advance  of  3000L, 
and  stated  at  the  time  that  he  would  give  dock-warrants  to  the  amount  of  such  advance. 
The  money  was  advanced  accordin^y ;  and  on  the  Monday  following  (the  17th),  ten 
dock-warrants,  for  as  many  bales  of  ^03^  silk,  belonging  to  the  pluntifia^  wen 
deposited  in  respect  of  soch  advance.  In  pomt  of  £act^  the  dock-warnuitB  were  not  in 
existence  on  the  Saturday;  and  Mr.  Anderson,  when  a|^lied  to  for  tiiem  in  the 
afternoon  of  that  day,  irfter  the  money  had  been  advanow^  tiiat  they  had  been 
busy,  aad  had  not  had  an  opportimity  of  getting  them. 

On  the  following  Saturday,  (the  2 2d,)  the  defendant  made  a  further  advanoe  to 
B.,  A.  and  Co.  of  2000L,  on  the  security  of  other  dock-warrants ;  and  seventeen 
warrants,  two  being  for  silk  belonging  to  the  plaintiffs,  were  accordingly  deposited 
with  the  defendant  on  the  Monday  loUoMriug  (the  24th).  At  the  time  that  botJi  the 
last-mentioned  advances  were  made,  the  bales  of  silk,  in  respect  of  which  the  warrants 
were  afterwards  delivered,  were  in  dock,  consigned  to  D.,  A.  and  Co.,  who  had  in 
their  possession  the  bills  of  lading  for  them.  It  was  in  re^wot  of  these  three  taus- 
actions  t^t  the  present  action  was  brought 

On  t^e  6th  oi  November,  in  a  conversation  between  Mr.  Anderson  and  t^e  defen- 
dant it  was  agreed  that  the  wevitHis  deposits  should  be  held  as  seourities  for  a  f  urUier 
advance  of  1400L  then  made;  and  the  further  sum  of  5001.  was  sufasequeotly 
advanced  on  the  10th  of  November,  on  the  express  understanding  that  l^e  sixteen 
warrants  were  to  be  charged  therewith. 

In  Juiuary  1837,  D.,  A.  and  Co.  stopped  payment,  having,  at  that  time,  in  their 
p(»se88ion  various  consignments  of  goods  oelonging  to  the  plaintiffs,  which  were  after- 
wards given  up  by  the  assignees  under  a  fiat  (rf  bankruptcy  against  D.,  A.  and  Go. 

A  considerable  body  of  evidence  was  gone  into  with  regard  to  the  state  of  accounts 
between  the  plaintiffs  and  D.,  A.  and  Co.,  for  the  purpose  of  ascertaining  whether  the 
plaintiffs  were  indebted  to  D.,  A.  and  Co.  at  the  time  the  advances  were  made  to  them 
by  the  defendant,  [3041  so  as  to  establish  the  lien  set  up  in  t^e  fifth  and  eighth  pleas. 
In  tikese  accounts  the  juaintiflb  had  taken  credit  for  sums  ot  money  raised  by  Doogfai^ 


Digiti;ed  by 


Google 


BONZI  V.  STBWABT 


125 


Andawn  and  Ca,  upon  previous  pledgee  tA  silk  belonging  to  the  plaintifib,  the 
amoant  of  which  had  nerer  been  brought  forward  in  their  favour. 

Upon  the  issues  raised  by  the  replications  to  the  third,  fourth,  fifth  and  seventh 
pleas  (as  to  the  validity  of  the  deposits  in  question),  it  was  contended,  on  the  part  of 
the  pLaintiffs,  that  none  of  the  transactions  were  protected  by  the  operation  of  the 
fattan'  act  (a),  [305]  inasmuch  as  the  .transaction  on  the  7th  of  October  was  an 
exchange  of  securities ;  and  as,  on  the  15th  and  2  2d  of  October,  when  the  money  was 
idraaced  by  the  defendant,  the  dock-warrants  were  not  in  existence,  there  was  in 
Dcitber  case  a  depont  or  pledge,  as  a  security  for  mone^  or  negotiable  instanments,  of 
any  document  wtaeti  Do^^aa,  Anderson  and  Go.  were  intrusted  with,  aad  in  posses- 
Bcm  0^  so  aa  to  foil  within  lJu>  second  section  of  t^t  act  For  the  defendant  it  was 
hniited,  that  the  different  advances  had  been  made  by  him  bon&  fide,  upon  the  faith 
of  the  deposit  of  the  dock-warrants,  and  in  pursuance  of  the  general  understanding 
between  the  parties ;  and  that  they  came  within  the  spirit,  if  not  the  very  letter,  of 
the  act. 

Upon  this  point  the  Lord  Chief  Justice,  adopting  the  view  urged  on  behalf  of  the 
plaintiffi,  expressed  an  opinion,  that  none  of  the  transactions  were  protected  by  the 
factors'  act-  But  his  lonlship  ruled,  that  it  was  not  open  to  the  plaintiffs  to  raise 
the  qnestion  upon  Uie  pleadings  as  they  stood ;  and  he  therefore  directed  the  jury  to 
find  a  verdict  (and  the  verdict  was  returned  accordingly),  for  the  defendant  on  the 
third,  fourth,  fifth  and  seventh  issues — ^reserving  leave  to  the  plaintifis  to  move  to 
enter  the  verdict  for  them  upon  Hhxjae  issues, — and  for  the  plamtifb  on  the  second 
mae.    A  verdict  was  also  found  for  the  plaintiff  on  ihe  fint^  sixth  and  eighth  issues. 

WiUe  Serjt,  in  Easter  term,  1838,  obtained  a  rule  nisi,  according  to  the  leave 
reserved,  to  enter  ihe  verdict  for  the  plaints  upon  the  tMrd,  fourth,  mth  and  [306] 
icventb  issues,  or  for  a  new  trial,  with  liberty  to  the  plaintifis  to  amend  their 
replication. 

Sir  J.  Cunpbell,  Attorney-General,  for  the  defendant,  in  the  same  term,  obtained 
a  cross-rule  for  a  new  trial,  upon  tiie  ground  tikat  the  verdict  as  to  the  sixth  and 
e^di  iasaes  was  contnuy  to  the  weight  of  evidmoe. 

(a)  6  G.  4,  c.  94,  8.  2,  which  enacts,  "that  any  person  or  persons  intxusted  with, 
sod  in  possession  of,  any  bill  of  lading  India  warrant,  dock-warranty  warehouse- 
toeper's  certificate,  wharfinger's  certificate,  or  warrant  or  order  for  delivery  of  goods, 
duU  be  deemed  and  taken  to  be  the  trua  owner  owners  (rf  tilie  goods,  wares,  and 
■adandize,  deecribed  and  mentioned  in  the  said  several  doonments  herebbeftnv 
stated  respectively,  op  either  of  them,  so  far  as  to  give  validity  to  any  contract  or 
sgreanent  thereafter  to  bo  made  or  entered  into  by  such  person  *or  persons  so  intrusted 
iod  in  possession  as  aforesaid  with  any  person  or  persons,  body  or  bodies  politic  or 
enporate,  for  the  sale  or  disposition  of  the  said  goods,  &c.,  or  any  part  thereof,  or  for 
the  deposit  or  pledge  thereof,  or  any  part  thereof,  as  a  security  for  any  money  or 
negotiable  instrument  or  instruments  advanced  or  given  by  such  person,  &&,  upon  the 
faSh  cf  such  several  documents,  or  either  of  them :  Provided  such  person,  A/o.  shall 
Doi  hare  nf^ee,  by  sueh  documents,  or  either  of  them,  or  otherwise,  that  such  person 
or  peiwuu  so  intrusted  as  aforesaid  is  or  are  not  the  actual  and  bon&  fide  owner  or 
ownen^  int^etor  or  proprietns  of  such  goods,  &e.  so  sold  or  deposited  or  pledged  as 


SecL  3  enacts,  "that  in  case  any  person  orpnwns,  Ac,  shall,  after  the  passing  of 
Ais  act,  accept  and  take  any  such  goods,  &c.,  in  deposit  or  pledge  from  any  person  or 
persons  so  in  possession  and  intrusted  as  aforesaid,  without  notice  as  aforesaid,  as  a 
aeenri^  for  any  debt  or  demand  due  and  owing  from  such  person  or  persons  so 
interested  and  in  possession  as  aforesaid,  to  such  person,  &c.,  before  the  time  of  such 
deposit  or  pledge,  then  and  in  that  case  such  person,  &c.  so  accepting  or  taking  such 
^ooda,  &C.,  in  deposit  or  pledge,  shall  acquire  no  further  or  other  right,  title  or  interest 
iQ  or  upon  or  to  the  said  goods,  &c.,  or  any  such  document  as  aforesaid,  thfm 
was  possessed,  or  could  or  might  have  been  enforced,  by  the  said  person  or  persons 
ao  possessed  and  intrusted  as  aforesud,  at  the  time  of  such  deposit,  &c,  as  a  security 
as  last  afcHiesaid ;  bat  such  person,  &e.,  so  accepting,  &c.  such  goods,  ^o.  in  deposit, 
shall  and  may  acquire,  possess  and  enforce  such  right,  &c.,  as  was  possessed 
sad  m^t  have  been  enforced  by  such  person,  &o.  so  possessed  and  intrusted  as 
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The  nilee  wrae  argued  in  Miohaelmas  tenn,  1838  (November  20.  Before  Tindal 
C.  J.,  Vaoghan,  Boranquet,  and  Coltman  JJ.),  and  io  Easter  tenn,  1^39  (April  25. 
Before  TindEd  G.  J.,  Bosanquet,  Ck)Itman,  and  Eraldne  JJ.)- 

Sir  J.  Campbell,  A.-G.,  Maule  and  R  V.  Sicfaards  for  the  defendant  It  cannot 
be  disputed  on  the  other  side,  that  the  defendant  had  bon&  fide  advanced  large  sums 
of  money  to  Messrs.  Douglas  and  Co.,  t^e  factors,  or  that  the  dock-warrants  were 
deposited  on  the  15th  and  22d  of  October,  and  for  the  sums  so  advanced.  NeiUier 
can  it  be  denied  that^  by  the  agreement  between  the  factors  and  the  def  endant^  wbdr 
ever  warrants  had  been  previously  deposited  by  the  former  io  the  hands  of  the  l^ter 
for  advances,  should  stand  charged  with  any  subsequent  advances  made  by  the  defen- 
dant to  the  factors.  On  the  other  hand,  it  is  admitted  on  the  part  of  the  defendant^ 
that  the  dock-warrants  deposited  on  the  7th  October  in  excluuige  for  ot^er  wanantB, 
cannot  be  charged  with  tiie  advances  previously  made  in  respect  of  the  wartanta  tiian 
^ven  up.  But  the  point  in  dispute  i^  wheUier,  because  on  the  15th  and  22d  of 
^ttober,  dock-warrants  were  not  deposited  with  the  defendant  ono  flatu  with  the 
adrances  of  the  money,  but  were  delivered  two  days  afterwards,  such  advances  are 
not  to  be  considered  as  made  bona  fide  on  the  f^tn  and  security  of  those  warrants. 
It  is  contended  on  the  part  of  the  defendant,  that  the  advances  in  question  were  {vo- 
tected  by  the  factors'  act ;  [307]  and,  moreover,  that  the  warrants  deposited  on 
7th  of  October,  are  charged  with  the  subsequent  advance  made  on  the  15th;  and 
that^  in  like  manner,  the  warrants  deposited  on  that  day  md  on  the  22d  are  charged 
with  the  advances  respectively  made  on  the  22d  of  October  and  the  5th  and  10th  of 
November. 

Under  the  old  law,  a  factor  intrusted  with  goods  or  dieir  symbols  for  tiie  puiposa 
of  sale,  could  not  lawfully  pawn  eiUier ;  and  if  he  did,  the  owner  might  recover  them 
from  tite  pawnee^  although  ^e  latter  might  have  had  no  notice  that  tiie  factw  w» 
not  the  true  owner.  Faterson  v.  Task  (a).  The  second  section  of  tiie  factors'  aet, 
6  G.  4,  c.  94,  was  passed  to  remedy  what  was  felt  to  be  a  great  evil  in  the  commercial 
world  [b) ;  its  object  being  to  enable  parties  safely  to  advance  money  on  tJie  security 
of  warrants  or  other  symbols  of  property,  provided  they  had  no  notice  that  such 
warrants  or  other  symbols  were  not  the  property  of  the  persons  pledging  them. 
Formerly,  a  factor,  though  he  was  the  apparent  owner  of  goods,  add  at  liberty  to  sell, 
could  not  pledge ;  and  the  intention  of  the  act  was  to  enable  such  apparent  owner  to 
pledge ;  so  that  if  the  real  owner  trusted  his  agent  with  the  possession  and  apparrait 
ownership  of  his  property  or  its  symbols,  and  the  agent  obtained  money  Uiereon,  Ute 
party  advancing  the  money  might  [308]  have  a  lien,  to  the  extent  of  the  advance, 
against  the  reafowner.  A  sale  and  a  pledge,  therefore,  are,  by  that  act^  put  upon  the 
same  footing.  It  is  true,  Hhabf  in  order  to  give  vdidity  to  tiie  pledge^  ihe  factor  most 
have  the  symbols  of  the  property  in  his  possession ;  but  if  he  has,  he  is  empowered 
to  pledge  the  property  as  a  security  for  tke  advance  of  money,  and  such  a  contraot  is 
equally  valid  as  a  sale  by  him  would  have  been. 

It  is  important  to  consider  the  state  of  the  pleadings.  The  plaintifis  rely  on  the 
fact,  that  on  the  16th  and  22d  of  October,  when  the  lidvances  were  made  by  ihe 
defendant,  the  dock-warrants  were  not  actually  in  the  possession  of  the  factors ;  but 
the  defendant  contends,  that  it  is  conclusively  admitted  on  the  face  of  the  record  that 
they  were  then  in  their  possession ;  tihat  it  was  not  competent  to  the  plaintifis  to  give 
evidence  to  the  contrary ;  and  that  such  evidence  has  no  bearing  on  the  case,  and 
ought  not  to  influence  the  court  to  interfere  with  the  verdict   The  third  plea  (whidi 

(a)  2Stra.  1178,  15  East,  44. 

In  1816  Gibbs  C.  J.  told  Manning  that  tAda  case  was  miareported ;  bat  that  havii^ 
been  acted  upon,  it  could  not  now  be  shaken. 

And  see  Daubigny  v.  Dwxd,  6  T.  R.  604;  Bcwshot  v.  CMdmid,  6  Yes.  211 ; 
Martini  v.  CoUs,  1  M.  &  S.  140 ;  SHphy  v.  Kymer,  ib.  484  ;  Solly  v.  Ha&baR^  2  M.  & 
S.  298 ;  Cochrm  v.  Irktin,  ib.  301,  n. ;  Barton  v.  WUliams,  5  R  &  A.  395,  3  Bingh. 
139,  10  B.  Moore,  506. 

(P)  The  evil  had  been  partially  remedied  by  the  4  G,  4,  c.  83,  which  enacted,  s.  1, 
that  persons  in  whose  names  goods  were  shipped,  should  be  deemed  the  owners,  so  as 
to  entitle  consignees  to  a  lien  thereon  in  uie  absence  of  notice ;  and  by  sect  2,  uiy 
person  mi^t  take  goods  or  bills  of  lading  in  deposit  from  a  consignee,  but  without 
acquiring  any  further  right  than  was  posscwsed  by  the  consignee. 
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11  ideaded  as  to  four  of  the  bales  of  oik,  in  respect  of  which  the  dock-warranta  were 
dcfiosited  on  the  7tii  October ),^(»ntain8  eight  dutinot  allegations,  only-  one  of  which  is 
tnrfloned  hy  t^e  replication.  The  first  aUegati<m  is,  that  Douglas,  Anderson  and  Co. 
wen  the  factors  ma  asents  of  the  plainti& ;  tdie  second  is,  th^  tiie  four  bales  oi  silk 
wm  warehooBed  in  tne  St  Kamarine's  docks;  the  third — which  is  the  material 
sU^atioD  DOW  sought  to  be  disputed — ia  that  Douelas,  Anderson  and  Go.  were,  before 
sod  at  the  tame  of  the  pledge  and  delivery  of  tne  dock-warrants,  as  such  factors, 
intnuted  by  the  plaintiffs  wi^,  and  were  then  in  possession  of,  four  dock-wamuits, 
for  the  delivery  of  four  bales  of  silk,  in  which  warrauts  the  said  four  bales  were 
described ;  l^e  fourth  is,  that  Douglas,  Anderson  and  Co.,  being  so  intrusted  and  in 
pOHMsion  of  the  warrants,  applied  to  t^ie  defendant  for  a  loan  and  advance  of  money, 
apoQ  the  i^edge  of  t^e  four  bales  as  a  security ;  t^e  fifth,  that  it  was  agreed  [309] 
betweffli  the  defendant  and  Douglas,  Anderson  and  Co.,  that  they  should  pledge  with 
the  defemlant  the  four  bales  as  a  security  for  the  money  to  be  advanced,  and  which 
the  plaintiff  agreed  to  advanoe  on  the  faith  (riE  the  said  dock-wurants ;  tJie  sixth,  t^t 
Dof^^  Anderaoo  and  Ca  being  so  intrusted  with,  and  in  posBession  of,  the  dock- 
vananta,  in  pursuiuKe  of  the  agreement,  did  deliver  to  the  defendant  Uie  dock-warranty 
sad  did  pledge  with  him  the  four  bides  of  silk,  as  a  security  for  the  sum  advanced. 
[  niere  is  no  traverse  of  any  one  of  these  allegations.  The  seventh  allegation,  which 
'  ii  traversed,  is,  that  the  defendant  did  then  advance  such  sum  to  Douglas,  Anderson 
I  and  Co.,  on  the  faith  of  the  said  foiur  dock-wairants.  The  eighth,  which  is  not 
tzavNwd,  is,  that  the  defendant  had  no  notice  b^ore,  or  at  the  time  of,  the  pledge, 
or  Uie  advsmce,  or  otherwise,  that  Douglas,  Anderson  and  Co.  were  not  the  owners  of 
I  the  four  boles.  The  fourth  plea,  as  to  fourteen  bales,  and  the  fifth,  as  to  two  bales, 
contain  Bttnilar  aU^tions,  mutatis  mutandis.  The  seventh  plea,  as  to  the  whole 
I  axteen  bales,  contains  a  pointed  allegation,  that  at  the  time  of  the  respective  pledges, 
Doa^aa,  Anderson  and  Co.  w^  in  possession  of  the  dock-warrants.  The  replication 
I  is  not  de  iDjuri& :  it  takes  issue  on  one  allegation  <»ily.  It  is  ^e  siune  to  t^e  third, 
I  fourth,  fifth  and  seventh  pleas,  namely,  tlutt  the  dfflendanfc  did  not  advance  or  lend 
^  gam  of  money  in  the  plea  mentioned  on  the  faith  of  the  dock-warrants,  modo  et 
I  fcnak  It  is  not  competent,  therefore,  to  the  plaintifis  to  make  it  a  part  of  their  case, 
^ut  Douglas,  Anderson  and  Co.  were  not  in  possession  of  the  dock-warrants  at  the 
tine  of  the  pledge  and  advance.  They  will  contend,  however,  that  the  prior  allegations 
in  the  pleas  are  mere  matter  of  inducement;  and,  therefore,  that  the  denial  modo 
et  {orm&  in  the  replication  puts  in  issue  the  whole  plea.  But  the  rule  is,  t^at  all 
sabstantive  aU^;ationB  in  pleading,  which  [310]  are  not  traversed,  are  admitted ;  even 
thoagh  denied  by  a  protestando,  they  would  not  have  been  put  in  issue,  but  would 
hare  been  admitted  for  the  purposes  of  this  cause.  Lord  Coke  says,  protestation 
is  an  euluaion  of  a  ocmdusion,  that  a  party  to  an  actaon  may  by  pleading  incur  (see 
I  Col  lifet  134  h.).  The  doctrine  estabhshed  by  Baringtm  v.  Macmorris  (5  Taunt  228, 
I  1  Marsh.  33^  and  Moaiffomery  v.  Bidumbon  (5  C.  &  P.  247),  that  one  part  of  a 
leeord  eannot  be  used  as  an  admissicm  on  another  part^  is  not  disputed  But 
where  a  distinct  and  substantive  pleading  contains  several  allegations,  and  issue  is 
tendered  and  tidcen  as  to  one  only,  all  the  traversable  allegations  that  are  not 
tnrersed,  must  be  taken  as  admitted ;  Com.  Dig.  Pleader,  (G.  2).  In  CovMshom  v. 
Cktdfm  (1  C.  &  J.  48.  See  4  N.  &  M.  322,  n.  (a)),  which  was  an  action  of  trespass 
<pive  clauBum  fregit,  the  defendant  pleaded  that  A.  C.  was  seised  in  fee,  and  being 
so  sdsed,  gruited  a  right  of  way  by  a  lost  deed.  The  plaintifi'  replied  that  A.  Q. 
did  not  gnut,  modo  et  form& :  and  it  was  held,  t^t  on  these  pleadings,  it  was  not 
eooinetent  for  the  plaintiff  to  give  evidence  to  shew  t^t  A.  C.  was  not  seised  in 
fae^lor  the  purpose  (rf  rebutting  the  presumption  of  the  grant.  The  allegation  in 
the  pneoat  case^  of  tibe  poesessiim  of  the  dock-warrants  by  Douglas,  Anderson  uid 
Col  n  aUter  maUnid,  ot  it  is  not ;  if  not  material,  oadit  quiestio ;  if  it  be  matwial, 
it  is  not  put  in  issue :  it  might  luve  been  traversed,  ana  not  having  been  so,  it  is 
alinitted,  and  it  is  not  titerefwe  open  to  t^e  plaintaffs  to  contradict  tiie  statement  by 
eridraoe.  [Coltman  J.  The  pleas  allege  that  the  factors  were  in  possession  of  the 
doek-wanants,  not  at  the  time  of  the  advance  of  money  to  them,  but  "at  the 
tiae  of  pledge  and  delivery  of  the  dock-warrants"  by  them.  Wilde  Serjt 
[311]  Therein  lies  the  whole  fallacy  of  the  argument  upon  the  other  side.]    The  pleas 

(,4f)  See  also  £n^v.  Af'i^wo//,  12  A.  &  £.  438;         v.  Olmr,  ante,  vol  ii  p.  208. 
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state  t^t  the  faotors  were  in  possession  of  t^e  dock-warrants  at  the  time  of  the  pled^ 
and  delivery  thereof  '*  as  hereinafter  stated ; "  and  they  go  on  to  say,  that  being  so  in 
possession  of  the  dock-warrants,  they  applied  to  the  defendant  for  an  advance  upon 
the  pledge  of  the  bales ;  and  ih&t  it  was  agreed,  a  sum  should  be  advaooed  upoD  mieh 
security ;  and  t^t  l^e  factors,  being  so  in  possession  of  the  warrants  in  parsuance  of 
Buoh  agreement,  did  deliver  to  the  defendant  the  doek-waxrantB  as  a  security  far  the 
sum  vraich  the  defenduit  did  then  and  thwe  advance  to  them.  It  is  impossible  to 
read  these  pleas  in  any  other  way  than  as  containing  a  statement  that  the  factors  were 
in  possession  of  the  warrants  at  the  time  of  the  advance  of  the  money.  It  is  contended 
that  the  allegation  is  mere  matter  of  inducement ;  but  that  cannot  be ;  for  t^e  main 
argument  on  the  other  side  is,  that  the  factors'  act  does  not  apply  unless  the  wurants 
be  in  the  po^ession  of  the  factor  at  the  time  of  the  pledge.  If,  as  aigued  upon  the 
other  side,  the  denial  modo  et  forni&  involves  a  denial  of  all  the  allegations,  it  would 
have  the  same  effect  as  the  replication  de  injuri&,  or  even  a  larger  effect,  than  that 
replication  is  allowed  to  have ;  for  it  would  put  in  issue  matter  of  title,  which  cannot 
be  done  by  de  injurilL  Besides,  the  addition  of  modo  et  formfi,  to  the  denial  is  mere 
surplusage.  Nem  and  Cocl^s  case  (2  h&oa.  5),  Com.  Di^  Pleader  (G.  1).  It  is  said 
that  de  injuria  could  not  have  been  replied  in  tM»  case.  It  is  immaterial  to  the  defen- 
dant's case  whether  it  oould  or  not ;  out  probably  it  might  have  been  replied,  upon 
the  authority  of  Crogaie's  case  (8  Co.  Bep.  66),  SeSty  v.  Bamais  (3  B.  &  Ad.  2 ;  affirmed, 

3  Tyrwh.  431,  1  C.  <fe  M.  500),  and  Solli/  v.  Neish  (5  Tyrwh.  625,  2  C.  M.  &  R  355, 

4  Dowl.  P.  C.  248).  The  case  of  Parker  [312]  v.  ^tfey  (3  M.  &  W.  230),  may  perhaps 
be  relied  upon  by  the  other  side  upon  this  point ;  but  that  case  has  no  application  here, 
for  it  only  decides,  that  when  a  plea  to  a  declaration  on  a  contract  amounts  to  the 
genial  issue,  the  replication  de  injuria  is  bad.  [Tindal  C.  J.  There  may  be  a  doubt 
perhaps,  whether  that  replication  would  be  good  in  this  case,  where  an  interest  is 
claimed.]  The  rule,  it  is  submitted,  only  applies  to  real  property.  But  supposing  it 
to  ^>ply  here,  and  that  de  injurift  oould  not  have  been  replied,  that  point  has  no  bear- 
ing on  the  case.  For  qu&cunque  vift  datft,  whether  de  injuri&  could  or  could,  not 
have  been  replied,  the  uleundon  in  questdon  is  not  travened.  Edmmda  v.  Grove* 
(3  M.  &  W.  642 ;  6  DowL  P.  G.  775)  will  also  be  relied  upon.  That  was  an  action 
of  assumpsit  by  the  indorsee  against  the  maker  of  a  promissoir  note.  The  plea  was, 
that  the  note  was  given  for  a  gamingdebt,  and  indorsed  to  the  plaintiff  with  notice 
thereof,  aad  without  consideration.  The  plaintiff  replied,  that  the  note  was  indoraed 
to  the  plaintiff  without  notice  of  the  illegality,  and  for  a  good  and  sufficient  considera- 
tion ;  on  which  issue  was  joined  ;  and  it  was  held,  that,  on  these  pleadings,  the  illegal 
making  of  the  note  was  not  so  admitted  as  to  render  it  necessary  for  the  plaintiff  to 

five  any  evidence  of  consideration ;  but  that,  in  order  to  compel  him  to  do  so,  tlie 
efendants  ought  to  have  proved  the  illenlity  by  evidence.  The  question  thereforei 
was,  on  whom  the  onus  probandi  lay.  Lord  Abinger  C.  B.  said,  "I  think  it  was 
incumbent  on  tite  defendutt,  who  set  up  as  a  defence  this  bict,  tlut  the  note  came 
into  the  hands  ci  the  jdiuntiff  with  notice  of  its  originid  infirmity,  to  have  produced 
some  evidence  to  prove  it :  or,  in  otiier  words,  that  the  onus  probandi  was  tm  him." 
And  AldenKm  B.  added,  "  An  admission  on  the  recturl  is  merely  a  waiver  of  requiring 
proof  of  [313^  those  parts  of  the  record  which  are  not  denied,  the  party  being  oontrait 
to  rest  bis  claun  on  the  other  facts  in  dispute :  but  if  any  inferences  are  to  be  drawn 
by  the  jury,  they  must  have  the  facts,  from  whidi  such  inferences  are  to  be  drawn, 
proved  like  any  other  facta."  These  observations  appear  at  first  sight  very  strong  in 
favour  of  the  other  side ;  but  the  question  there  was,  which  way  the  presumptaon  Iot  ; 
and  the  court  decided  for  the  plaintiff  a^iinst  the  presumption  of  illegahty.  llie 
defendant  had  offered  no  evidence  of  ill^;aJity,  and  therefore  the  court  gave  judgment 
fOT  the  i^aintaff.  The  eiquvssions  of  Alderson  B.  must  be  understood  with  reference 
to  tiie  subject-matter  under  consideration,  wd  not  as  contravening  an  established 
rule  in  pleading.   BeivaAaa  v.  Damon  (3  M.  &  W.  179),  will  also  be  oiti 


cited  aa  \Aa  otiier 

side ;  l£e  margmal  note  d  which  is  as  follows : — "  Dedarataon  in  asBompait  stated  that 

the  defendants  were  the  owners  of  a  vessel  lying  in  a  certain  river,  and  bound  to 
Liverpool ;  that  the  plaintiff  caused  to  be  shipped  on  board  her  a  quantity  of  potatoes, 
to  be  safely,  carried  by  the  defendants,  as  owners  of  the  said  vessel,  to  Liverpool ;  and 
in  consideration  thereof,  and  of  certain  freight,  the  defendants  promised  the  plaintiff, 
to  take  proper  care  of,  and  safely  carry,  the  said  goods  as  aforesaid :  with  a  breach,  tha^ 
through  the  defendants'  negligence,  they  were  damaged.   Plea,  non  assumpserunt : 
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Held,  Aat  the  ovmenlup  of  the  defendants  was  not  admitted  by  the  plea.  A  plea 
denying  a  particular  fact  ^eged  in  the  declaration,  does  not  admit  other  immaterial 
allegataons  in  tiie  declination.  Quiere,  whether  it  admits  the  other  material  alle^ 
Ham,  so  as  they  may  be  taken  as  facts  to  go  to  the  jury  1 "  In  that  case  Parke  B. 
md,  "  It  is  not  necessary  to  say  more  than  this  as  to  the  effect  of  an  admission  on  the 
recoidf  that,  at  all  events,  the  [314]  taking  issue  on  one  fact  averred  in  the  declaration, 
IB  only  an  admission  of  the  other  material  averments  necessary  to  be  proved.  Taking 
it,  that  here  there  is  an  admission  of  the  material  allegations,  there  is  no  admission  (n 
the  allegation  of  ownership,  because  that  is  perfectly  immaterial "  (a).  That^  therefore, 
was  the  case  of  an  immaterial  allegation,  which  could  not  have  been  traversed.  But 
here,  a  |^  denying  the  poesession  of  the  dock-warrants  by  Douglas,  Anderson  and 
Gompany  as  factors,  would  have  been  an  answer  to  tiie  action.  The  rule  may  be  thus 
lUted :  if  a  material  fact  be  alleged  by  way  of  inducement  merely,  it  is  not  teaversable  ; 
hot  if  tike  denial  of  it  would  be  an  answer  to  the  action,  then,  ^  it  be  not  traversed, 
it  must  be  taken  as  admitted. 

With  regard  to  the  effect  of  the  evidence,  supposing  it  to  be  admissible,  it  ia  said 
that  on  the  7th  of  October  when  the  four  dock-warrants  were  deposited,  no  fresh  advance 
of  numey  was  made,  and  that  undoubtedly  is  so ;  the  warrants  were  changed  for  others 
which  were  not  the  property  of  the  plaintiffs,  but  had  been  previously  deposited  with 
the  defendant  as  a  security  for  advances  made  on  the  faith  of  such  previous  deposits. 
It  is  admitted  that  no  lien  arises  under  the  factors'  act  in  respect  of  that  exchange. 
Then,  on  t^e  1 5th  of  October  (the  defendant  at  that  time  still  holding  the  four  warrants 
deposited  on  the  7th)  an  agreement  was  entered  into  between  we  defendant  and 
Douglas  and  Co.  for  a  new  advance  of  3000L  on  warrants  to  be  immediately  handed 
orer  bv  the  latter.  The  30001.  mis  advanced  <m  tiiat  day.  Douglas  and  Ca  had 
the  bilu  of  lading  in  their  poesession  at  the  lame ;  and  the  bales  of  siu  were  landed  in 
pl61  their  name.  The  wammts,  however,  were  not  actually  procured  till  the 
Monday  following,  but  they  were  then  handed  over  to  the  defendant.  Can  there  be 
•ny  donbt  that  this  advance  was  made  on  the  security  of  these  dock-warrants  t  It  is 
not  necessary  that  in  every  case  the  factor  must  hand  over  the  warrants  at  the  actual 
time  of  the  advance.  It  was  not  necessary  that  they  should  be  in  esse  at  the  time. 
rVaoghan  J.  Suppose  the  warrants  had  been  in  existence  at  the  time,  but  the  factor 
nad  left  them  at  home,  and  had  brought  them  to  the  defendant  on  Monday.]  Or 
wpposo  he  had  brought  them  on  the  same  afternoon — or  an  hour  after  tiie  advance — 
vonld  it  be  contended,  that  would  not  have  been  sufficient  1  Or  suppose  the  interval 
ti  a  few  minutes  only.  No  one  can  do  two  things  at  the  same  moment.  The  whole 
BHist  be  looked  at  as  one  transactaon  in  pursuanoe  of  the  existing  agreement.  The 
advance  and  denont  must  be  considered  as  having  taken  place  BOTaelet  simuL  But 
it  k  md  that  the  advance  was  made  on  the  personal  credit  of  Douglas  and  Co. ;  that 
however  is  not  so.  Credit  was  clearly  ^ven ;  but  none  in  the  proper  and  mwcantOe 
sense  of  the  word.  Credit  was  indeed  given  by  the  defendant  to  their  statement  that 
they  would  deposit  the  warrants — for  no  human  affairs  could  be  conducted  without 
Koe  confidence.  The  case  then  stands  thus :  the  defendant  had  a  lien  for  the  advance 
made  on  the  I7th  of  October  in  respect  of  the  ten  warrants  that  were  then  virtually 
deposited  with  him ;  and  also  in  respect  of  the  four  warrants  previously  deposited  on 
the  7th.  The  transaction  on  the  22nd  is  of  the  scune  character  as  that  on  the  17th, 
vtd  the  same  observations  ajmly — so  that  in  effect  the  defendant  had  a  lien  in  respect 
of  all  the  sixteen  warrants.  It  further  appears,  that  on  the  6th  of  November  it  was 
sgited,  that  any  deposits  then  in  the  hands  of  the  defendant,  should  be  held  as  a 
iKnrity  for  ^16]  subsequent  advanoes.  The  14001.  advanced  on  that  security  was 
deuiy  advanced  on  the  failb  of  the  ten  warrants ;  so  wit&  regard  to  the  advance  of 
5001  upon  the  lOtb  of  November.  Will  it  be  contended  that»  as  the  mumnts  were 
not  on  these  occasions  in  the  corporal  possession  of  Douglas  and  Ca,  but  of  the  defen- 
dant, the  transactions  were  therefore  not  within  the  protection  of  the  factors'  actt 
The  vurants  were  in  the  constructive  possession  of  the  factors ;  and  consequently 
the  fair  construction  of  the  act  will  protect  these  transactions.  Again,  on  the  latter 
oceasion,  the  10th  of  November,  there  was  an  express  agreement  ttiat  the  ten  warrants 

(a)  But  Alderson  R  added,   It  is  dear  that  this  averment^  being  an  immaterial  <me, 
was  not  admitted ;  but  it  is  not  to  be  taken  for  granted,  that,  if  it  had  been  material, 
was  ao  adniaauxi  of  it  as  a  fact  to  go  to  the  jury  " 

ap.ziL— 5 
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jBfaoold  be  retained  as  a  seouritv  for  the  500L  tiiien  advanced ;  so  that  if  all  the  former 
transactions  were  struck  <nit,  uiere  would  still  be  a  lien  for  5001. ,  and  therefore  ihm 
vas  no  tortious  conversion  by  the  defendant 

[The  learned  counsel  then  went  into  the  question  of  the  state  of  aooounte  between 
the  plainti^  and  Messrs.  Douglas,  Anderson  and  Co. ;  but  it  does  not  appear  to  be 
necessary  to  report  this  part  of  the  argument.] 

As  to  the  other  branch  of  the  rule  with  regard  to  a  new  trial,  it  would  be  use- 
less to  make  it  absolute  unless  a  repleader  were  awarded.  But  this  is  not  a  case  foe 
tiie  interference  of  the  court,  The  pleadings  are  good  and  sufficient  as  they  stand; 
■and  there  is  no  pretence  for  awarding  a  re^eader.  The  justice  of  the  case  is  cleuiy 
with  the  defenduit.  Both  parties  are  innocent^  but  one  must  sv^er.  And  tlu  jdaintifii 
having  enabled  their  factors  to  appear  as  ihe  owners  of  tJwir  property,  have  no  right  t» 
make  the  defendant  a  loser  by  their  act 

Wilde  Serjt.,  Kelly  and  James  for  the  plaintiffs.    The  object  of  the  factors'  act 
was,  to  prevent  the  possibility  of  fraud  being  committed  by  English  on  foreign  [317] 
merchants,  who  intrusted  the  former  with  their  property.    It  introduced  euards  and 
cautions  which  the  courts  of  law  will  not  break  down.    In  this  case  the  pUintifils  are 
foreign  merchants ;  their  factors,  the  English  merchante,  are  bankrupt ;  it  is  a  case 
in  which  the  court  will  be  disposed  to  render  every  legitimate  assistance  to  the 
plaintiffs.    It  is  said  that  the  question  is,  whether  the  money  was  advanced  by  the 
defendant  on  the  faith  of  the  dock-warrants ;  and  that  the  advances  may  have  been 
made,  though  the  warrants  were  not  then  in  ezistenoe.    The  fallacy  consista  in  the 
meaning  attributed  to  ike  word    fcuth."   The  [daintdfis  contend  that  it  is  used  to 
jsignify  a  "  deposit^"  or  "  pledge  "  (the  words  of  the  act).   Therefore,  where  an  advance 
is  made  on  the  fail^  of  we  symbols  of  property,  it  is  indispensable  that  they  should 
be  in  existence  at  the  time,  for  if  not  in  existoioe,  Uiere  can  be  no  deposit  d  them. 
The  third,  fourth,  fifth  and  seventh  pleas  are  substsjitially  the  same ;  and  the  question 
may  therefore  be  disposed  of  with  reference  to  the  third  plea.    That  plea  contains 
much  introductory  matter — setting  forth,  inter  alia,  an  agreement  between  the  defen- 
dant and  Douglas  and  Co.,  as  to  the  pledge  of  t^e  dock-warrants.    There  would  have 
been  no  use  in  traversing  that  allegation,  or  any  of  the  others  which  are  mere  matter 
of  inducement.    The  important  averment  is,  that  "the  said  Douglas,  Anderson  and 
-Co.  being  so  intrusted  with,  and  in  possession  of,  the  said  dock-warrants,"  (that  is,  at 
the  time  of  the  delivery  and  pledge),  "in  pursuance  of  the  said  agreement,  did  deliver 
to  the  defendant  the  said  four  dock-warrants,  and  did  pledge  with  him  the  said  four 
bales  of  silk,  as  a  security  for  the  said  sum  of  mcmey,  and  which  the  defendant  did 
then  and  there  advance  to  the  said  DougUs,  Anderson  and  Ca,  upon  the  faith  of  the 
«aid  four  dock-warrants."    This  allegation  is  traversed  by  the  ^laintifis,  modo 
form&.    There  [318]  is  no  necessity  to  extraid  that  traverse ;  but  it  clearly  traverses 
the  whole  of  that  distinct  allegation  in  the  plea;  and  the  existence  of  the  dock- 
warrants  at  the  time  of  the  advance  is  therefore  included.    In  Cotolishaw  v.  Chesly% 
the  plea  was,  that  A.  C.  did  not  make  the  grant  as  alleged  in  the  declaratioa 
Might  not  the  defendant,  under  that  issue,  have  shewn  that  A.  C.  was  not,  in  fact,  in 
existence  at  the  time  of  the  alleged  grant  1   De  injuri&  would  not  have  been  a  good 
replication  in  this  case,  because  the  defendant  claims  an  interest  in  the  goods  through 
tiie  plftintiffp    No  case  has  been  cited  in  support  of  the  position  that  that  rule  is  limited 
to  cases  relating  to  real  property.    Solly  v.  Neish  (5  Tyrwh.  625,  2  C.  M.  &  B.  355, 
4  Dowl.  P.  C.  248),  Sdby  v.  Bat^  (3  B.  &  Ad.  2,  3  Tyrwh.  431,  1  0.  &  M.  500), 
SefmiM  V.  Damson  (3  M.  &  W.  179),  Nod  v.  Soyd  (Tyrwh.  &  Gr.  211,  4  DowL  P.  C. 
416),  and  fThiitaker  v.  Maam  (3  N.  0.  369,  2  Seott,  667),  shew  that  the  replication  of 
de  mjuri&  would  have  been  impnKwr;  and  also  that  where  one  particular  fact  is 
..raTersed,  all  the  other  foots  all^;ea  are  not  to  be  taken  as  conclusively  admitted. 

The  question  therefore  comes  round  to  this — what  is  put  in  issue  by  the  replica- 
tion here  1  It  is,  in  tonus,  whether  the  advance  of  money  was  made  upon  the  faith 
of  the  dock-warrants.  But  how  could  an  advance  be  made  on  the  faith  of  documents 
that  were  not  in  esse  at  the  time  1  The  delivery  of  the  warrants  is  clearly  in  issue, 
And  their  existence  is  unquestionably  involved  in  that  issue.  In  Cross  Keys  Bridge 
Company  v.  £aviings  (3  ^^.  0.  71,  3  Scott,  400),  the  plaintiffs  declared  against  tihe 
defendfiuits  for  carelessly  impinging  witJti  a  ship  agtunst  t^eir  bridge,  anci  thereby 
ddng  damage.  The  defuidante  pleaded  ihaii  ute  pUintiffl  improperly  narrowed  the 
channel  by  an  obBtructiim,  without  this,  that  ih»  damage  vaa  ooowwmed  by  iho  can- 
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leasneaa  of  the  defeadauts ;  and  it  was  held  that  under  [319]  this  plea,  the  defendanta 
were  entitled  to  give  evidence  in  disproof  of  their  carelessness,  after  they  had  failed 
to  establish  the  obstruction  imputed  to  the  pluntiffs.    That  is  an  authority  to  shew 
that  the  introductory  allegations  in  this  case  are  matter  of  inducement ;  and  may  be 
diqaroved.    [Tindal  G.  J.   In  that  case  there  was  a  special  traverse,  and  all  that 
preceded  it  was  neceesarily  matter  of  inducement,  and  could  not  have  been  tiaversed.] 
In  Bidletf  v.  TmdaU  (7  A.  &  E.  134)  it  was  held  that  where  the  defendant  in  assump^t 
pleads  that  he  paid,  and  the  phuntiiBr  accepted,  moneys  in  full  Batis&ction,  a  replication 
alle^Dg  that  the  pljuntiGT  did  not  accept  the  moneys  in  full  aatiafaotion,  puts  the  pay- 
ment as  well  as  the  acceptance  in  issue.    That  case  was  decided  on  the  authority  of 
fFd)b  y.  Weatherhy  (1  N.  C.  502,  1  Scott,  477) ;  where  to  a  plea  of  payment  of  3L 
8s.  2d.  in  satisfaction  and  discharge  of  the  defendant's  promise,  the  plaintiff  replied, 
that  the  defendant  did  not  pay  it  in  satisfaction  and  discharge,  nor  did  the  plaintiff 
receive  it  in  satisfaction  and  discharge  ;  and,  on  demurrer,  this  replication  was  held  to 
be  good.    MiUs  v.  Barber  (Tyrwh.  &  G.  835,  1  M.  &  W.  425,  5  Dowl.  P.  C.  77)  is  an 
authority  to  the  same  effect    The  judgment  of  Alderstm  K  in  Edmwnds  v.  Groves 
(2  M.  &  W.  642,  6  DowL  P.  0.  775.   Ante,  312,  313)  is  strongly  in  fovour  of  the 
poeitioD  contended  for  on  t^e  part  of  the  plaintiffs.    In  Fiimm,  v.  CnuAfx  (6  C.  &  P. 
98.   And  see  ante,  toL  ii  p.  220)  it  was  ruled  by  Lord  Lyndhurst  C.  K  at  nisi  prius, 
that  the  statements  in  a  specif  plea,  on  which  judgment  had  been  given  for  the 
plaintiff  on  demurrer,  could  not  be  used,  at  the  trial  of  the  cause,  as  an  admission  on 
the  record  by  the  defendant ;  but  that  the  cause  must  be  tried  on  the  general  issue, 
without  any  reference  to  the  special  plea  at  all ;  and  Lord  Tenterden  C.  J.  ruled  in  a 
similar  [320]  manner  in  MorUgomery  v.  Richardson  (5  C.  &  P.  247) ;  and  this  ruling 
was  afterwaras  upheld  by  the  court.    In  Grami  v.  Kearney  (12  Price,  773)  it  was  held 
that  protestation  of  matter  in  a  replication  had  not  the  effect  of  admitting  it,  so  as  to 
dispense  with  proof  of  it  on  the  trial  of  the  issue.    These  authorities  establish  that 
there  is  no  admission  in  the  pleadings  in  the  present  case  to  preclude  t^e  plaintiffB 
frcnn  shewing  that,  in  fact,  the  warrants  were  not  in  existence  at  the  time  fA  the 
advances,  or, — which  unounts  to  t^e  same  thin^, — that  the  moneys  were  not^  in  fact^ 
advanced,  upon  the  pledge  of  the  warrants.   PTindal  C.  J.   Suroose  the  warrants  had 
been  locked  up  in  a  drawer,  the  key  of  which  had  been  mislaid,  at  the  time  of  the 
advance.]    Still  some  symbol  might  have  been  given  to  transfer  the  property.  The 
fact  that  Douglas  and  Anderson  were  possessed  of  the  warrants  is  clearly  in  issue ;  k 
fortiori,  therefore  the  fact  of  their  existence  is  in  issue ;  for  how  could  the  factors  be 
possessed  of  them,  if  they  were  not  in  esse  1   The  advances  were  made  on  the  credit 
of  the  factors,  upon  a  promise  of  the  deposit  of  some  warrants,  not  upon  the  faith  of 
an  actual  deposit.    The  defendant  would  have  been  as  well  satisfied  if,  on  the  Monday 
following,  the  factors  had  brought  him  any  other  warrants  of  the  same  value,  as  those 
belonging  to  the  plaintiffs. 

But  ^en  it  is  ai^gued,  that,  even  conceding  that  no  lien  was  created  at  the  time 
fjl  the  original  dehrery  of  the  dock-warrants,  still  the  defendant  would  have  a  lien  in 
respect  oil  the  subsequent  wlvances.  But  if  the  original  delivery  did  not  confer  a  lien, 
as  not  being  a  Innsaction  protected  by  the  statute,  the  subsequent  dealings  between 
the  fsctors  and  the  defenduit  would  not  validate  such  trtmsaction ;  ana  if  the 
refusal  to  deliver  the  warrants  to  the  plaintifis  would  amount  to  a  conversion.  In 
M'OmbU  [321]  V.  Davies  (6  East,  538.  S.  C.  not  S.  P.,  7  East,  5)  it  was  held,  that 
taking  the  property  of  another  by  assignment  from  one  who  had  no  authority  to  dis- 
pose of  it,  and  refusing  to  deliver  it  to  the  principal  after  notice  and  demand  of  him, 
was  a  conversion.  Then,  with  regard  to  the  transaction  of  the  7th  of  October,  that 
was  clearly  a  case  of  exchange  or  transfer  of  warrants,  and  not  a  pledge  or  deposit,  for 
moiey,  of  negotiable  instruments  (such  warrants  not  being  "negotiable  instruments" 
within  the  meaning  of  the  factors'  act) ;  and,  consequently,  the  transaction  was  not 
protected  by  that  act,  and  no  lien  was  created  in  respect  of  it ;  Taylor  v.  Kymer  (3  B. 
&  Ad.  320).  Then,  it  is  argued  that  the  actual  possession  of  the  warrants  by  the 
defendant^  at  the  time  the  sobsequent  advances  were  made,  may  be  considered  as  the 
eoofltniGtive  possession  of  the  factors.  But  that  is  not  so ;  the  warrants  woukl  not 
have  passed  upon  the  bankruptcy  of  the  factors  to  their  assignees  as  being  in  their 
pcesasion,  order  or  disposition.  Actual  possession,  or,  at  ul  events,  the  right  to 
actoal  possession  (which  is  inconsistent  with  a  lien  claimed  by  another  puty),  must 
exist  in  such  a  case.    Oreming  v.  Clark  (4  R  &  C.  316,  6  D.  &  K  375).    [Bosauquet  J. 
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Supposing  there  had  been  a  valid  deposit  in  the  first  instance  under  the  factora'  set, 
could  not  a  further  advance  have  been  made  in  respect  of  such  deposit  without  patting 
an  end  to  the  former  transaction  7]   It  is  submitted  tiiat  it  conld  not.    Bat  at  sny 
rate  there  was  no  valid  deposit  in  this  case. 
Cur.  adv.  vult. 

Tin  DAL  C.  J.  now  delivered  the  judgment  of  the  court  This  was  an  action  of 
trover  to  recover  the  value  of  sixteen  bales  of  silk.  The  defendant  pleaded,  fint,  not 
guilty ;  secondly,  that  the  plaintiffiB  were  not  lawfully  jx»{32^]4e88ed ;  third^,  as  to 
four  of  the  bales  of  silk,  that  Douglas,  Anderson  and  Co.  were  iha  {actors  and  asenti 
of  t^e  plaintiffs  in  the  city  of  London,  and  at  the  time  of  the  delivery  of  the  aock- 
warrants  f^r  mentaoneo,  the  said  four  bales  of  alk  were  warehoused  with  the  St 
Katharine's  Dock  Company ;  and  Douglas,  Anderson  and  Co.  were  before,  and  at  tJie 
time  of,  the  pledge  and  delivery  of  the  four  dock-warrants,  as  such  factors  and  agents, 
intrusted  by  the  plaintiffs  with,  and  were  then  in  possession  of,  four  dock-warrants 
in  which  the  four  bales  of  silk  were  described  and  mentioned,  and  that,  "being  so 
intrusted  with  and  in  possession "  of  the  said  dock-warrants,  "  they  applied  to  tlie 
defendant  for  the  loan  and  advance  of  19001.  upon  the  said  four  tales  of  silk,  as  a 
security  for  the  repayment  of  the  said  sum  ;  and  that  it  was  thereupon,  to  wit,  on  ths 
7th  of  October  1836,  agreed  between  the  defenduit  and  Douglas,  Anderson  and  Go. 
that  the  said  Douglas,  Anderson  and  Co.  should  pledge  with  the  defendant  the  said 
four  bales  of  silk,  parcel,  &&,  as  a  security  for  the  said  sum  to  be  adranced  ths 
defendant^  and  which  sum  tiie  said  defendant  then  agreed  to  advance  to  the  sud 
Douglas,  Anderson  and  Co.  upon  the  faith  of  the  said  dock-warrants.  And  the  plea 
then  proceeds  to  allege,  that  Douglas,  Anderaon  and  Co.,  being  so  intrusted  with,  and 
in  possession  of,  the  said  dock-warrants,  in  purauance  of  the  said  agreement,  delivered 
to  the  defendant  the  said  dock-warrants,  and  did  pledge  with  the  defendant  the  four 
bales  of  silk  as  a  security  for  the  said  sum  of  money  "  which  sum  of  money  the  said 
defendant  did  then  and  there  advance  and  lend  "  to  the  said  Douglas,  Anderson  and 
Co.  on  the  "  faith  of  the  said  dock-warrants  ; "  and  the  defendant  further  states,  in  bi& 
plea,  that  he  had  no  notice  at  the  time  of  the  pledge,  or  of  the  advancing  or  lending 
the  money,  by  the  said  dock-warrants  or  otherwise,  that  Douglas,  Anderson  and  Co. 
were  not  then  actual  and  bon&  fide  owners  and  proprietors  of  the  stud  four  bales  [2SS\ 
of  silk,  parcel,  &c ;  and  justifies  the  detainer  of  the  said  silk  under  such  pledge. 

The  plaintifis,  in  their  replication  to  this  third  plea,  say,  that  the  defendant  did 
not  advance  or  lend  to  the  said  Douglas,  Anderson,  and  Co.,  the  said  sum  of  1900L, 
in  that  plea  mentioned,  or  any  part  thereof,  upon  the  faith  of  the  said  four  dock- 
warrants  in  that  plea  mentioned,  in  manner  and  form,  &c. ;  upon  which  issue  is  joined 

The  fourth  plea  is  pleaded  in  the  same  form — as  to  a  pledge  of  ton  bales  <^  silk ; 
the  fifth — as  to  a  pledge' of  two  bales  of  silk  ;  and  seventh  plea — as  to  a  pledge  of  the 
sixteen  dock-warrants ;  to  each  of  which  pleas,  respectiv^,  a  similar  rejplication  i& 
pleaded  as  to  the  thiiti  plea,  and  issue  joined  thereon,  llie  sixth  and  eighth  pleas 
justify  the  detaining  of  the  silks,  in  those  pleas  reqteotavely  mentioned,  upon  a  pledge 
by  Douglas,  Anderson  and  Co.  to  the  defendant,  under  the  provisions  of  the  tbinl 
section  of  the  stat.  6  G.  4,  c.  94 ;  the  pleas  alle^ng  that  the  plaintifiis,  before  and  at 
tiie  time  of  the  pledge,  were  indebted  to  Douglas,  Anderson,  and  Co.,  as  iJteir  factors 
and  agents,  in  a  sum  which  is  still  unpaid,  and  for  whidi  t^6y  had  a  lien  on  the  bales 
of  silk  and  that  they  pledged  the  same  to  the  defwdant  as  a  secarity  fix  a  large 
stun,  viz.  &C.,  then  due  from  Douglas,  Anderson,  and  Co.  to  the  defenduit ;  and  that 
the  defendant  detains  the  silks,  under  such  pledge,  on  account  of  the  money  then  doe 
to  him,  to  the  extent  of  the  right  or  lien  wMch  Douglas,  Anderson,  and  Co.  then  had 
a  right  to  enforce. 

The  replications  to  the  sixth  and  eighth  pleas  respectively  deny  tiiat  the  plainti^ 
were  indebted  to  Douglas,  Anderson,  and  Ca,  as  sudi  factora  and  agents,  in  manner 
and  form,  &c. ;  upon  which  issue  is  joined. 

At  the  trial  of  the  cause  before  me  at  Guildhall,  the  mry  found  a  verdict  for  the 
plaintiffs  on  the  first  and  [324]  second  issues,  upon  which  no  question  now  arises ; 
and  a  verdict  was  entered,  by  my  direction,  for  me  defendant  upon  tiie  third,  fourth, 
fifth  and  seventh  issues,  which,  as  stated  above,  justify  on  the  ground  of  a  pled^  of 
che  dock-warrants  by  the  factors,  under  t^e  provisions  of  the  second  section  of  the 
bctors'  act  (6  G.  4,  c.  94) ;  and  as  to  the  sixtii  and  eighth  issues, — ^whieh  justify  on 
tiie  ground  of  a  pledge  by  the  facttnn  for  a  debt  due  to  them  from  the  phuntaft 
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^xim  &e  ptodgo,  to  tlie  extent  of  the  factors'  lien— tiie  juiy  found  a  verdiet  for  the 


"^Q  case  \iaa  come  before  us  on  cross  motioDS ;  one,  a  motion  on  the  part  of  the 
|Untif&  to  enter  the  verdict  for  them  on  the  issues  ra^ed  on  the  third,  fourth,  fifth, 
and  Berenth  p&eaa ;  or  if  that  be  not  granted,  then  -for  a  nev  trial,  with  leave,  if 
HMMaiy,  to  amend  tiie  replication  as  to  those  pleas ;  and  uiother  motion  on  the  put 
«f  the  defendaat,  to  set  aside  the  verdict  as  to  tiie  sixth  ead  eighth  issues,  and  for  a 
new  trial  titoreon. 

As  the  only  point  raised  upon  the  sixth  and  eighth  issues  involved  an  inquiry 
as  to  the  real  atote  of  the  accounts  between  the  plaiotiffs  and  their  factors,  before 
and  at  the  time  of  the  respective  pledges, — upon  which  the  evidence  at  the  trial 
was  far  from  satisfactory, — tine  case  has  stood  over  for  a  very  considerable  time,  upon 
the  understanding  that  the  court  should  be  furnished  with  a  state  of  the  accounts 
agreed  upon  by  both  parties ;  which  would  at  once  have  put  an  end  to  all  doubt  in 
whose  favour  those  issues  ought  to  be  entered.  But  as  it  appears  no  such  agreement 
can  be  obtained,  but  each  party  has  fimushed  his  separate  statement  of  the  accounts, 
differing  from  each  other,  we  can  only  determine  t^is  part  of  the  question  before  us 
by  the  evidenoe  given  at  the  trial  Now  it  is  clear  that  the  affirmative  of  these  two 
iaaaes  rests  wi^  the  defendant.  It  is  the  defendant  who  asserts  that)  before  imd  at 
the  [326]  time  of  the  pledge,  the  plainti^  (the  principals)  were  indebted  to  their 
factors;  and  the  burthen  of  such  proof  rests,  therefore,  upon  him.  And  as  the  jury, 
— a  jury  of  merchants, — have  given  their  verdict  against  the  defendant  upon  this 
precise  point,  we  ought  to  be  entirely  convinced  that  such  verdict  ia  wrong  before  we 
can  be  called  upon  to  set  it  aside,  indeed,  in  this  case,  the  special  jury  at  the  trial, 
in  the  course  of  the  summing  up,  on  th^e  pleas,  stated  that  they  had  taxen  down  the 
figures  correctJy,  and  that  they  found  there  was  no  debt. 

It  was  objected,  on  the  part  of  the  defendant,  that  the  jury  were  wrongly  directed, 
at  the  trial,  to  give  credit  to  the  plaintifis  for  the  sums  raised  by  the  factors  upon  two 
former  wrongful  pledges  of  their  silks,  of  which  the  amount  had  never  been  brought 
forward  in  favour  ot  mo  plaintifis.  But  we  do  not  find  lAa,t  the  jury  waa  so  directed, 
bat  Uiat  t^e  whole  case  as  to  the  debt  due  to  the  factors  was  summed  up^  and  left  to 
the  eouideration  of  the  jury,  as  mercantile  men,  to  draw  their  own  conclusion 
whether  t^ere  was  a  debt  or  not ;  and  we  can  see  no  objection,  in  point  of  law,  if  the 
jury  have  given  credit  for  those  sums  in  the  account  between  the  factors  and  their 
principals;  for  we  conceive,  on  the  principle  laid  down  in  Marsh  v.  Keating  (1  Mont. 
&  Ayrt.  692,  in  Dom.  Proc  S.  C.  1  N.  C.  198,  1  Scott)  5),  that  Messrs.  Bonzi  were 
at  liberty,  at  any  time  when  they  found  that  their  factors  had  wron^ully  raised 
money  on  their  goods,  in  taking  the  account  between  themselves  and  their  factors,  to 
abandon  the  goods  altogether,  and  to  treat  the  money  so  wrongfully  borrowed  by 
them  on  t^e  pedge  of  the  goods,  as  money  had  aad  received  to  the  use  of  themselves. 
On  the  other  hand,  the  pl^nti^  objected  altt^ther  to  the  principle  on  which  the 
account  waa  made  up  by  the  iaGbom.  Bub,  wit£}ut  entering  into  a  di8cus^326]|HBion 
on  this  point,  we  think  this  matter  was  a  question  peculiarly  for  the  consi(uration  oi 
a  jury  cd  merchanta ;  and  we  cannot  see  that  they  have  come  to  a  wrong  conclusion 
Tith  sufficient  certainty  to  induce  us  to  set  the  verdict  aside.  Perhaps,  however, 
from  die  0(HicIusiQn  at  which  we  have  arrived  upon  the  rule  obtained  by  the  plaintifls^ 
our  determination  as  to  the  defendant's  rule  may  not  be  considered  of  so  much 
importance. 

The  plaintiff'  rule  seeks  to  set  aside  the  verdict  which  has  been  entered  for  the 
defendant  upon  the  issues  raised  on  the  third  and  other  pleas, — which  are  grounded 
on  the  second  section  of  the  factors'  act, — and  to  enter  such  verdict  for  the  plaintifis ; 
or  that)  at  all  events,  there  may  be  a  new  trial,  with  liberty  to  the  plaintiffs  to  amend 
their  replicatioD.  As  to  the  third  plea,  which  justifies  the  detaining  of  the  four  bales 
of  silk,  on  the  ground  of  the  {dedge  made  on  the  7th  of  October,  we  think  the  rule  for 
entering  the  verdict  for  the  plaintifib,  so  far  as  that  plea  is  concerned,  ought  to  be 
made  MMolote.  For  it  is  (dear,  upon  the  evidence  in  the  cause,  that  no  advance 
whatever  or  loan  was  made  at  the  time  of  such  pledge,  on  the  faith  of  those  four 
dock-warrants,  but  that  they  were  tortiously  delivered  by  the  factors  to  the  defendant^ 
in  exchange  for  other  warrants  of  other  persons  then  in  his  possession,  and  upon  the 
security  of  which  an  advance  had  been  previously  made  to  the  factors.  Such  a 
dc^vevy  <d  dock-waxrants  would,  according  to  the  case  of  ToyZor  v.  Kifmer  and  Another 
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(3  R  &  Ad.  320),  being  a  delivery  in  respect  of  an  antecedent  debt,  ^ve  the  defendant 
no  greater  right  in  respect  of  those  warrants,  than  the  factors  themselves  had,  at  the 
time  of  the  deposit ;  and  upon  the  finding  of  the  jury  on  the  sixth  and  eighth  ^eaa, 
the  factors  appear  to  have  had  no  lien  at  all.  Such  a  delivery,  therefore,  is  t327J 
neither  within  the  letter  nor  the  meaning  of  the  second  section  of  the  factors'  act ;  it 
is  in  effect  a  wrongful  delivery,  upon  which  no  part  of  the  advance  mentioned  in  tbe 
third  plea  was  made ;  and  the  verdict  on  the  issue  in  that  plea  ought  to  be  for  the 
plaintiffs.  But  this  observation  goes  only  to  the  third  plea,  and  the  goods  covered  by 
it,  and  does  not  affect  those  included  in  the  fourth  and  fifth  pleas,  which  relate  to  the 
delivery  of  the  dock- warrants  on  tfae  I7th  uid  24th  of  October ;  nor  does  it  aflect  the 
seventh  plea,  which  is  framed  to  cover  the  whole  quimtity  of  silks  in  the  hands  of 
the  defendant,  upon  the  ground  of  a  subsequent  advuice  upon  the  whole.  As  to  the 
verdict  on  the  fourth  and  fifth  issues,  the  objection  taken  and  argued  before  us  on 
tbe  part  of  the  plaintiffs,  is,  not  only  that  the  factors  were  not  in  possession  of  the 
dock-warrants  in  the  fourth  and  fifth  pleas  mentioned,  at  the  time  the  advances  were 
respectively  made,  on  account  of  which  advances  they  were  afterwards  delivered,  but 
that  the  dock-warrants  themselves  were  not  even  in  existence  until  two  days  after  the 
advances  were  made  ;  and  as  to  the  issue  on  the  seventh  plea,  the  objection  taken  is, 
that  the  factors  were  not  in  the  possession  of  the  dock-warrants  at  the  time  the  pledge 
mentioned  in  that  plea  took  place.  But  we  think  that  neither  of  these  objections  is 
open  to  the  plaintiffs  upon  the  present  state  of  the  record. 

The  retd  question  between  these  parties, — the  question  which  involves  the  whole 
right  and  justice  of  the  case, — is  undoubtedly  this,  (viz.)  whetlier  the  factors,  at  tbe 
lame  of  the  original  pledges  *of  the  dock-wanants  stated  in  the  respective  pleas,  were, 
not  only  in  tbe  possession  of  those  dock-warrants,  but  intrusted  with  tfiem  hy  the 
true  owners,  within  the  meaning  of  tbe  factors'  act ;  a  question,  however,  as  we  ha^ 
already  stated,  which,  is  the  pleadings  stand  at  present,  the  plaintiffs  are  estopped 
from  raising.    That  the  act  gives  no  authority  to  a  factor  [^8]  to  pledge  a  dock- 
warrant  belonging  to  his  principal,  for  an  advance  of  money  to  the  factor,  except  in 
cases  where  the  factor  is  not  only  possessed  of  the  dock-warrant,  but  "intrusted  therewith 
by  the  principal,"  is  now  so  fully  settled  by  the  case  of  PhiUips  v.  HiUh  (6  M.  &  W.  572), 
and  the  still  later  case,  in  the  court  of  Exchequer  Chamber,  of  Haifitld  and  Another  r. 
Phillips  and  Others  (9  M.  &  W.  647),  that  it  is  quite  unnecessary  to  do  more  than 
refer  to  the  judgments  in  tiiose  cases,  and  the  reasons  there  given  in  their  supnnt ; 
and,  therefore,  we  light  of  the  owners  of  these  silks  on  the  one  part  to  reoover  uiem, 
and  of  the  defendant  on  the  other  part,  who  has  advaneed  money  upon  them  to  tiw 
factors,  to  retain  them,  ought  to  depend  on  the  evidence  which  the  defendant  can 
produce  that  the  foctors  were  intrusted  with  the  dock-warrants  before  and  at  the 
time  of  tbe  respective  pledgings ;  that  is,  either  evidence  of  direct  authority  in  the 
particular  instance,  or  of  a  course  of  dealing  between  the  owners  and  the  factors 
on  former  occasions,  such  coiu^e  of  dealing  being  known  and  recognised  by  the 
owners,  or  of  the  course  of  trade  generally  observed  between  principal  and  factor  with 
respect  to  this  particular  commodity.    For  the  second  section  clearly  enacts,  that  it 
is  only  such  factor  "  who  is  "  "  intrusted  with  and  in  possession  of  any  bill  of  lading, 
dock-warrant,"  &c  that  shall  be  deemed  and  taken  to  be  the  true  owner,  so  far  as  to 
give  validity  to  any  contract  or  agreement  entered  into  by  the  person  so  intrusted 
and  in  possession  for  the  sale,  disposition,  deposit  or  pledge  of  any  goods,  as  a  security 
for  money  advanced  or  given  upon  the  faith  of  such  sevcunil  documents. 

Bul^  looking  at  the  issue  taken  on  each  plea,  we  are  of  opinion,  that,  for  the 

iturpose  of  each  separate  plea,  the  plaintiffs  must  be  t^en  to  have  admitted  in  each 
329]  plea  that  "  before  and  at  the  time  of  the  pledge  mentioned  in  that  plea  t^e 
actors  were  intrusted  by  them  with,  and  were  then  in  possession  of,"  the  several 
dock-warrants  upon  which  the  respective  advances  are  alleged  to  be  made.  In  each 
plea  there  is  a  distinct  separate  allegation  in  the  very  terms  above  stated.  It  is  a 
material  allegation ;  and  the  subsequent  allegation  in  the  plea  "  that  the  defendant 
advanced  and  lent  his  money  to  the  factors  upon  the  faith  of  the  said  dock-warraDts," — 
upon  which  precise  allegation  alone  the  issue  is  taken  by  the  plaintiff  in  his  replica- 
tion,—does  not,  in  any  manner,  involve  the  former;  which  former  all^ation,  not 
bein^  denied,  miut,  upon  the  general  principles  of  pleading  and  the  authorities,  be 
o(msidered  to  be  admitted  by  these  plaintafb  for  all  the  purposes  of  tiie  issue  ttktai 
on  each  separate  plea.   See  CouAitihaw  v.  Chalyn  (1  Cromp.  &  Jerr.  48)  and  Bmgkam 
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T.  SianUy  (1  Gale  &  Dar.  237,  S.  C.  2  Q.  B.  Bep.  117).  The  issue  taken  hy  the 
ptointiflB  does  indeed,  in  its  natural  sense  and  meaning,  Involve  no  more  than  the 
predae  question,  whetiier  the  advance  was  made  on  the  faith  of  the  dock-warrants ; 
for  whether  the  factors  were  intrusted  with  the  dock-warrants  or  not  at  the  time  of 
the  pledge,  if  the  advance  was  not  mode  on  the  faith  of  the  dock-warrants  but  on 
some  other  warrant,  the  case  is  as  completely  out  of  the  provisions  of  the  second 
section  of  the  factors'  act  as  if  the  factors  had  not  been  intrusted  with  them  by  the 
true  owner.  And  this  consideration  distinguishes  the  present  case  from  that  of  Ridlei/ 
T.  TindaU  (7  A.  &  E.  134),  referred  to  on  the  part  of  the  pUuntiffs;  for  there,  the 
denial  in  the  replication  that  the  money  was  accejpted  in  satiraaction,  was,  necessarily, 
at  the  same  time,  a  denial  of  the  payment  bemg  in  satisfaction — the  payment  in 
satisfaction  and  the  acceptance  ^3301  in  satisfaction  being  one  and  the  same  act ;  for 
unless  the  money  were  accepted  it  could  not  be  a  payment,  out  a  tender  only  :  whereas, 
in  t^e  present  case,  the  two  propositions  are  not  identical ;  the  ^tors  may  have  been 
in  ponession  and  may  have  dehvered  the  warrants,  but  still  the  lender  mar  not  have 
advanced  his  money  on  the  faith  M  such  delive^.  The  cases  of  Edmmas  v.  Groves 
<2  H.  &  W.  642)  and  Bemion  v.  Davison  (3  H.  &  W.  179)  appear  to  be  clearly 
distmguishable  from  the  present 

"We  therefore  think  the  plaintiffs  are  not  entitled  to  have  the  verdict  entered  for 
them  either  on  the  fourth,  fifth,  or  seventh  issues,  because,  upon  the  evidence,  the 
money  was  advanced  by  the  defendant  to  the  factors  upon  the  occasion  of  each  of 
these  pledges,  on  the  faith  of  the  goods ;  which  is  all  that  is  put  in  issue ;  nor  could 
the  plaintSs  be  so  entitled,  on  a  new  trial,  although  the  factors  were  not  proved  to 
be  intrusted  with  the  dock-warrants,  whilst  the  pleadings  remain  in  their  present  6tat«. 
But  as  the  justice  of  the  case  numifestly  requires  that  the  plaintiffs  should  be  at 
liberty  to  go  to  a  new  trial,  and  to  put  in  issue  the  possession  of  the  factors,  and  their 
being  intrusted  with  the  dock-warrants  at  the  time  of  the  respective  pledges  made, 
we  think  the  plaintifib  dionld  be  allowed  to  amend  their  replication  for  this  purpose ; 
but  that^  in  such  case,  the^  must  pay  tibe  costs  of  the  former  trial 

The  rule  of  the  plaintiffs  must  therefore  be  disputed  of,  by  making  it  absolute  for 
entering  the  verdict  in  their  favour  on  the  issue  raised  on  the  third  plea,  or  for 
a  new  trial  altogether,  with  liberty  to  amend  the  replication ;  in  which  latter  case  it 
must  be  on  payment  of  costs,  juid  as  to  the  rule  obtained  by  the  defendant,  we 
think  it  must  be  discharged  (c). 

(c)  By  the  5  &  6  Vict  c  39,  s.  1,  after  reciting  the  6  G.  4,  c.  94,  and  that  "  whereas 
advapcea  on  the  security  of  goods  and  merchandize  have  become  an  usual  and  ordinary 
P8I3  course  of  business,  and  it  is  expedient  and  necessary  that  reasonable  and  safe 
ndlities  should  be  afforded  thereto,  and  that  the  same  protection  and  validity  should 
be  extended  to  bon&  fide  advances  upon  goods  and  merchandize  as  by  the  said  recited 
act  is  given  to  sales,  and  l^t  owners  intrusting  agents  with  the  possession  of  goods 
ind  menliandize,  or  of  documents  of  title  thereto,  should  in  all  cases  where  such 
ovners  by  tiie  said  recited  act  or  otherwise  would  be  bound  by  a  contract  or  agree* 
ment  of  sale,  be  in  like  manner  bound  by  any  contract  or  agreement  of  pledge  or  lien 
for  any  advances  bon&  fide  made  on  the  security  thereof ;  and  whereas  much  litigation 
has  arisen  on  the  construction  of  the  said  recited  act,  and  the  same  does  not  extend 
to  protect  exchanges  of  securities  bon&  fide  made,  and  so  much  uncertainty  exists  in 
respect  thereof,  that  it  is  expedient  to  alter  and  amend  the  same,  and  to  extend  the 
provisions  thereof,  and  to  put  the  law  on  a  clear  and  certain  basis,"  it  is  enacted,  that 
"u^  agent  who  shall  be  intrusted  with  the  possession  of  goods,  or  of  the  documents 
of  title  to  goods,  shall  be  deemed  and  taken  to  be  owner  of  such  goods  and  documents, 
80  far  as  to  give  validity  to  any  contract  or  agreement  b^  way  of  pledge,  lien,  or 
security  bon&  fide  made  by  any  person  with  eutm  agent  so  intrusted  as  aforesaid,  as 
wdl  fOT  any  original  loan,  advance,  or  payment  made  upon  tJie  security  of  such  goods 
or  documents,  as  also  for  any  further  or  continuing  advance  in  respect  thereof ;  and 
sDch  contract  or  agreement  snail  be  binding  upon  and  good  agpiaet  the  owner  of  such 
goods,  and  all  other  persons  interested  therein,  notwithstanding  the  person  claiming 
toch  pledge  or  lien  may  have  had  notice  that  the  person  with  whom  such  contract  or 
agreement  is  made  is  only  an  agent" 

By  sect  2  it  is  enacted,  "  tnat  where  any  such  contract  or  agreement  for  pledge. 
Hen,  or  secmity  idiall  be  made  in  ooosideFatirai  ot  the  delireiy  or  transfer  to  saoh 
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[383]  H0D6ON  T.  Patixbson.   May  24,  1842. 

Where  the  defendant  had  obtained  a  rule  for  the  coata  of  the  day  for  not  proceeding 
to  trial,  and  the  master,  by  his  allocatur,  indorsed  on  the  rule,  had  ascertained  the 
amount  of  such  costSi  the  court  titou^t  it  unnecessary  to  grant  the  defendant  a 
rule  for  the  payment  of  t^iat  amount^  m  order  to  entitle  him  to  issue  exeoaticm  for 
it  under  the  1  &  2  Vict  0.  UO,  s.  18. 

In  this  case  the  defendant  had  made  a  rule  absolute  for  tiie  costs  of  the  day  for 
not  proceeding  to  trial.   The  master  had  taxed  these  costs  at  80L  la  6d.,  and  had 

indorsed  his  allocatur  on  the  rule  to  that  effect 

Bompas  Serjt.  now  applied  for  a  rule,  calling  upon  the  plaintiff  to  shew  cause 

agent  of  any  otiber  goods  or  merchandize  or  document  of  title,  or  negotiable  Becurity, 
u^n  which  the  person  so  delivering  up  iJbe  same  had  at  the  time  a  valid  and  available 
hen  and  seeurity^  for  or  in  respect  of  a  previous  advance  by  virtue  of  some  contract  or 
agreement  made  with  such  agen^  such  contract  and  agreement^  if  bon&  fide  on  the 
part  of  t^e  person  witih  whom  tiie  same  may  be  made,  shall  be  demed  to  be  a  contaraet 
made  in  consideration  of  an  advance,  withm  the  true  intent  and  meaning  of  this  act, 
and  shall  be  as  valid  and  effectual,  to  all  intents  and  purposes,  and  to  the  same  extent^ 
as  if  the  consideration  for  the  same  had  been  a  bon&  fide  present  advance  of  money : 
provided  always,  that  the  lien  acquired  under  such  last-mentioned  contract  or  agree- 
ment, upon  the  goods  or  documents  deposited  in  exchange,  shall  not  exceed  the  value, 
at  the  time,  of  the  goods  and  merchandise  which,  or  the  documents  of  title  to  which, 
or  the  negotiable  security  which  shall  be  delivered  up  and  exchanged," 

[332]  Sect  3  provides  tiiat  the  statute  is  to  be  construed  to  protect  only  booi 
fide  transactions,  without  notice  that  l^e  agent  pledging  is  aotong  without  authority, 
or  mal&  fide  agunst  the  owner. 

And  by  sect  4  it  is  enacted,  that  *'  any  Hll  of  ladings  India  wfurant^  dock-warrantv 
wardiouse-keeper's  certificate,  warrant  or  order  for  the  delivery  of  goods,  or  any  other 
document  used  in  the  ordinary  course  of  busing  as  proof  of  the  possession  or  control 
of  goods,  or  authorising  or  purporting  to  authorise,  either  by  indorsement  or  by 
delivery,  the  possessor  of  such  document  to  transfer  or  receive  ^^oods  thereby  repre- 
sented, shall  be  deemed  and  taken  to  be  a  doctmient  of  title  within  the  meaning  of 
this  act ;  and  any  agent  intrusted  as  ^ores^d,  and  possessed  of  any  such  document 
of  title,  whether  derived  immediately  from  the  owner  of  such  goods,  or  obtained  by 
reason  of  such  agent's  having  been  intrusted  with  the  possession  of  the  goods,  or  of 
any  other  document  of  title  uiereto,  shall  be  deemed  and  taken  to  have  berai  intrusted 
with  the  poasession  of  the  goods  represented  by  such  document  of  title  as  aforesaid ; 
and  all  contraots  pledging  or  giving  a  lien  upon  such  document  of  title  as  foresaid, 
shall  be  deemed  and  teken  to  oe  respectively  pledges  of  and  liens  upon  the  goods  to 
-whidi  tiie  Bune  relate;  and  such  agent  shall  be  deemed  to  be  possessed  oS  tacti  goods 
or  documents,  whether  the  same  suiU  be  iu  hu  actual  custody,  or  shall  bQ  held  by  any 
other  person  subject  to  his  contax>l,  or  for  him,  or  on  his  behalf ;  and  where  any  loan 
or  advance  shall  be  bon&  fide  made  to  any  agent  intrusted  with,  and  in  possession  of, 
any  such  goods  or  documents  of  title  as  G^oresaid,  on  the  iaith  of  any  contract  or 
agreement  in  writing,  to  consign,  deposit,  transfer  or  deliver  such  goods  or  documents 
of  title  as  aforesaid,  and  such  ^Dods  or  documents  of  title  shall  actually  be  received 
by  the  person  making  such  loan  or  advance,  without  notice  that  such  agent  was  not 
authorised  to  make  such  pledge  or  security,  every  such  loan  or  advance  shall  be  deemed 
and  taken  to  be  a  loan  or  lidvance  on  the  security  of  such  goods  or  documents  of  title, 
wit^iin  tJie  metming  of  this  act,  though  such  goods  or  documents  of  title  shall  not 
actually  be  received  by  the  person  making  such  loan  or  advance  till  the  period  subse- 
quent thereto ;  and  any  contract  or  agreement^  whetiier  made  direct  witii  such  agent 
as  frforesaid,  or  witii  any  clerk  ot  other  person  cm  his  beh^,  shall  be  deemed  a  contract 
or  agreement  with  such  a^nt ;  and  any  payment  made,  whether  by  money,  or  bills 
■  of  exchange,  or  other  ne^tiable  security,  shall  be  deemed  and  taken  to  be  an  advance 
within  the  meaning  of  this  act ;  and  an  agent  in  possession  as  aforesaid  of  such  eoods 
^or  documents  shall  be  taken,  for  iJie  purposes  of  this  act,  to  have  been  intrusted  uiere- 
:  with  .1^  the  owner  theieof,  unless  the  contraiy  can  be  shewn  in  eTidenoe." 


Digitized  by 


Google 


HODeON  V.  FATTEBSON 


137 


why  he  should  not  pay  to  the  defendant  or  his  attorney  the  sum  so  allowed  by  the 
master. 

The  learned  serjeant  suggested  tiiat  the  rule  for  the  costs  of  the  day  might  not  be 
sufficient  for  the  defendant  to  issue  execution  (under  the  1  &  2  Vict  c.  HO,  s.  18  (ay) 
for  the  sum  ^owed,  inasmuch  as  such  rule  did  not  mention  any  specific  sum. 
[Tindal  C.  J.  When  the  costs  are  allowed  by  the  master,  is  it  not  the  same  as  if 
they  were  mentioned  in  the  rulef)  In  Jones  v.  Williams  {11  A.  &  E.  175.  S.  C.  in 
Eieh.  8  M.  &  W.  349),  where,  under  an  agreement  of  reference,  a  sum  was  awarded 
to  be  paid  by  the  plaintiff  to  the  defendant,  and  afterwards  the  agreement  was  made 
a  rule  of  court ;  it  was  held  that  the  plaintiff  could  not,  by  virtue  of  the  rule  of  court, 
inue  execution  for  the  sum  under  the  statute,  because  the  eighteenth  section  was 
liveable  [334]  for  such  purpose  only  where  the  money  payable  by  the  rule  was 
expressed  in  the  rule  itself.  |Maule  J.  In  such  a  case  the  rule  would  merely  be  to 
obey  the  award.  Tindal  C.  J.  The  statute  speaks  of  rules  "  whereby  any  sum  of 
money  shall  be  payable."  Was  not  the  rule  for  the  costs  of  the  day  such  a  rule,  thou^ 
the  exact  sum  was  to  be  ascertained  by  the  officer  of  the  oourtf]  If  the  rule  now 
•{jellied  for  is  neoessary,  and  is  made  araolute  with  costs,  the  difficulty  may  cwtainly 
anse,  that  the  defendant  may  have  to  apply  for  a  separate  rule  for  these  costs,  and  so 
on  ad  infinitum.  [Cresswell  J.  referred  to  Nede  v.  Postlewaite  (1  Q.  K  Rep.  243), 
where,  by  a  rule  of  court,  the  costs  of  an  attorney  against  his  client  were  referred  to 
taxation  by  the  master,  on  the  usual  undertaking  to  pay  what  should  be  found  due. 
He  master  having  made  his  allocatur,  and  the  money  not  having  been  paid,  the  court 
made  an  order  that  the  client  should  pay  the  money,  but  that  the  attorney  should 
abandon  his  right  to  move  for  an  attachment ;  the  purpose  of  applying  for  such  order 
beings  that  the  attorney  might  become  a  judgment  creditor  under  the  statute.]  So  in 
Doe  T.  Ameif  (8  M.  &  W.  565),  it  was  held  that  the  court  had  authority,  under  the 
Btrtute,  to  order  a  party  by  rule,  to  pay  a  specific  sum  of  money  amurded  by  an 
arbitrator  to  be  paid  by  him ;  and  tfaat^  on  such  rule  bein^  made  absolnte,  execution 
Toa^  issae  iu|amst  the  parW  for  the  amount  so  specified  in  the  rule.  fHiidal  C.  J. 
You  cannot  tf^e  the  rule  to  the  officer  to  register,  under  the  nineteenth  section  of  the 
set,  until  you  have  the  allocatur ;  but  the  moment  you  have  the  allocatur,  it  seems  to 
me,  it  becomes  a  rule  of  court  to  pay  the  sum  allowed.]  It  is  clear  the  defendant 
mig^t  proceed  now  by  attachment ;  and  the  object  of  the  act  seems  to  have  been  to 
give  the  remedy  a^uut  [88S]  the  property  instead  of  proceeding  against  the  person 
ol&varty{ay. 

Tindal  C.  J.  I  think  that,  at  all  events,  the  court  is  not  called  upon  in  this  case 
to  grant  what  would  be  a  novel  rule.  There  is  no  precedent  for  sucn  a  proceeding 
and  no  case  Bimihu-  to  the  present  The  decisions  which  hare  taken  place  on  awarcb 
itaod  uptMi  a  dafforent  footing.  In  those  cases  it  was  not  a  necessaiy  consequence  of 
the  sabmiasioa  to  arHteaition  that  say  money  would  become  payable.  The  parties 
therefore  were  oUiged  to  go  to  the  court  to  obtain  a  rule  for  payment  of  the  money 
snarded.  As  at  preeent  advised,  I  cannot  help  thinking,  that  when  the  condition  was 
complied  with  by  the  master  in  making  his  allocatur  for  a  certain  sum,  the  rule  became 
a  rale  of  court  for  the  payment  of  that  particular  sum.  I  do  not  wish,  however,  to  be 
understood  as  giving  a  regular  decision  on  tiiat  point  (b).  But  I  do  not  think  it 
necessary  to  grant  a  rule  in  this  case. 

{ay  Which  enacts  "  that  all  rules  of  courts  of  common  law,  &c.,  whereby  any  sum 
of  UKKiey,  or  any  costs,  charges,  or  expenses,  shall  be  payable  to  any  person,  shall 
have  the  effect  of  judgments  m  the  superior  courts  of  common  law,  and  the  persons 
to  whom  any  such  moneys,  or  costs,  &c.,  charges,  or  expenses,  shall  be  payable,  shall 
be  deemed  judgment-ciedittn^  wit^n  the  meaning  of  this  act,  &c. ;  and  all  remedies 
Widby  given  to  judgment-t^editore  are  in  like  manner  given  to  persons  to  whom  any 
■oneya,  oe  costs,  &o.,  ohaiges,  ot  expenses,  are  by  such  orders  or  rules,  &&  respectively 
directed  to  be  paid." 

(a)  *  The  statute  enacts,  that  rules,  &c.  for  the  payment  of  money,  shall  have  the 
effeet  of  judgment  The  statute,  therefore,  not  only  subjects  the  property  of  the 
pHty  to  execution,  but  gives  a  more  direct  remedy  against  the  person  (by  ca.  sa.)  than 
couid  formerly  have  been  had  by  attachment 

(b)  See  Jones  v.  fFiUiams,  8  M.  &  W.  349. 

C.  P.  xn.— 6* 
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CoLTHAN,  Maule  and  Cresswell  JJ.  coDcuired. 
Rule  refused. 


[336]  Soon  AND  Anothkr  v  Chafpelow.  May  26,  1842. 

Where,  in  assumpsit,  the  plea  admitted  the  contract  in  fact,  but  sought  to  avoid  it  on 
the  j^und  of  illegality,  it  was  held  that  such  plea  set  up  matter  of  excuse,  and  that 
de  injurift  was  a  proper  replication. — To  an  action  by  the  drawers  against  the 
acceptor  of  two  bills,  the  defendant  pleaded  that  an  illegal  company  had  been  formed, 
that  they  had  accepted  bills  in  furtherance  of  the  purposes  of  the  company,  that 
the  plaintafb  had  become  the  indorsees  and  holders  of  two  of  such  bills,  and  tiiat  it 
was  a^roed  between  the  plaintiffs  (having  notice)  and  the  company  liiat  the  bOh 
should  be  renewed ;  that,  in  pursuance  <n  such  agreement,  the  company  accmited 
the  bills  in  suit  (the  d^endant  then  being  a  member),  and  upon  no  other  consiaerar 
tion :  Held,  that  the  replication  de  injurift  was  good. — Held  also,  that  the  marejnal 
note  in  the  demurrer-book,  of  the  points  to  be  argued,  is  for  the  information  of  the 
court,  and  not  for  that  of  the  parties ;  and  that  a  party  whose  pleadings  are  specially 
demurred  to  may  attack  the  pleadings  of  the  other  side,  aluiough  ne  has  not  set 
down  the  points  upon  which  he  intends  to  objeot 

Assumpsit  The  first  count  of  the  declaration  stated  that  iJie  plaintifls,  by  the 
name  of  "Claude  Scott  and  Co.,"  heretofore,  to  wit,  &c,  made  their  bill  of  exchange 
in  writing,  and  directed  the  same  to  the  defendant^  under  the  name,  &c.  of  *'  The 
Talacre  Coai  and  Iron  Company,"  and  thereby  required  the  defendant  to  pay  to  the 
plaintiffs  1261.  12fl.  2d.,  with  interest  thereon,  &c. ;  and  the  defendant,  to  wit,  by  one 
W.  W.,  his  agent  in  that  behalf,  then  accepted  the  said  bill,  and  promised  plamtzSs 
to  pay,  &0. 

Second  count,  upon  a  similar  bill  between  the  same  parties,  for  the  same  sum,  at 
six  months. 

Third  coont^  upon  an  account  stated. 

Fourtih  jdea :  That  before  the  making  of  the  bills  of  exdiange  hereinafter  in  this 
plea  mentioned,  or  any  of  them,  and  braore  the  making  of  ike  bills  of  exclumge  in 
the  said  first  and  second  counts  mentioned,  or  either  of  them,  to  wit,  on,  &&, 
it  was  agreed  between  Lewis  Levaaon,  George  Frederick  Baker,  and  divers  other 
persons,  in  manner  following ;  that  is  to  say,  that  the  said  L.  L.,  G.  F.  B.,  and  the  said 
other  persons,  should  form  a  public  joint-stock  company,  under  pretext  of  carrying 
[337]  on  by  means  of  such  company  the  trade  and  business  of  mining,  and  that  the 
said  company  should  consist  of  a  great  number  of  members,  to  wit,  of  5000  persons ; 
and  that  the  said  company  should  become  possessed  of,  and  interestBd  in,  divers  lands, 
tenements,  hereditaments  and  personal  estate ;  and  the  profits,  from  tame  to  time 
arising  from  the  trade  and  business  which  the  said  company  might  carry  on,  should 
be  divided  into  a  great  number  of  shares,  to  wit,  23,600  shares ;  and  that  the  interest 
in  such  shares  should  be  vested  in  the  said  members  of  the  said  oompany  in  vaiioiu 
proportions ;  and  that  the  interest  in  the  said  lands,  &c.,  should  be  vested  in  the  sud 
members  of  the  said  company  in  proportaon  to  the  numbers  of  the  said  shares  in 
which  they  were  respectively  interested  as  aforesaid ;  and  that  the  said  company  should 
act  as  a  corporate  body ;  and  that  the  same  shares  should  be  transferable  without  any 
restriction,  notwithstanding  that  the  said  company  had  not  obtained,  and  notwith- 
stfuiding  that  the  said  company  might  not  obtain,  before  or  during  the  time  of  their 
so  acting  as  such  corporate  body,  or  before  or  during  the  time  while  the  said  shares 
should  be  so  transferable  without  restriction,  any  act  of  parliament,  or  charter  of 
incorporation,  or  any  grant  by  letters  patent  or  otherwise,  enabling  the  said  oompany 
so  to  act  as  a  corporate  body,  or  legalising  the  transfer  of  the  said  sbfurea  without 
restriction  as  foresaid    And  further,  that  after  the  irakiPjg  of  tiie  said  agreement^ 
and  before  the  drawing  of  the  bills  of  exchange  hereinafter  m  this  plea  mentioned,  or 
any  of  them,  and  before  the  drawing  oi  the  bills  in  the  said  first  and  seoond  counts 
mentioned,  or  either  of  them,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said  L. 
G.  F.  R,  and  the  said  other  persons  did  succeed  in  forming  the  said  company,  and 
that  the  same  was  then  formed  by,  and  then  consisted  of,  the  said  persons,  who  so 

Xed  to  form  the  [338]  same,  being  a  great  number  of  persons,  to  wit,  20OO  persons, 
then  became  and  were  the  meml^ra  of  the  said  company;  and  that  the  said 
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compcmy  did  then,  in  pursuance  of  the  said  agreement,  purchase  for  the  purposes  of 
the  said  c(nnpaDy,  and  did  Uien  become  and  foe,  and  thence  continually  up  to  and  at 
the  several  times  of  tAie  drawing  of  the  several  Hlls  of  exchange  hereinafter  mentioned, 
and  at  the  time  of  the  making  of  tJie  said  bills  of  ezohange  in  the  said  first  and  second 
counts  mentioned,  were,  for  tiie  purposes  of  the  said  company,  possessed  of  and 
interested  in  divers  lands,  &c.,  and  did  during  and  at  the  several  times  last  aforesaid, 
carry  on  divers  trades  and  businesses ;  and  that  the  said  lands,  &c.,  whereof  and 
wherein  respectively  the  said  company  were  so  possessed  and  interested  respectively, 
and  the  profits  from  time  to  time  arising  from  the  trade  and  business  whicn  they  so 
carried  on  as  aforesaid,  were,  during  and  at  the  several  times  last  aforesaid,  divided 
into  a  great  number  of  shares,  to  wit,  23,600  shares ;  and  that  the  interest  in  the  stud 
shares,  during  and  at  the  several  lames  last  aforesaid,  was  vested  in  the  members  of 
the  said  company,  for  the  time  being,  in  various  proportions ;  and  that  the  interest  in 
the  said  lands,  &c.,  at  the  said  several  times  last  aforesaid,  was  vested  in  the  members 
of  the  said  company,  for  the  time  beii^,  in  proportion  to  the  number  of  such  shares 
in  which  sucfa  members,  for  the  time  being,  respectively  were  interested  as  aforesaid ; 
and  that  the  said  members  of  the  said  company  were  subject  to  the  liabilities  of  the 
said  company,  as  between  themselves,  in  like  proportion ;  and  further,  that  during  and 
at  the  several  times  last  aforesaid  the  said  company  did  presume  to  act,  and  did  act, 
as  a  corporate  body,  and  did  profess  that  the  shares  aforesaid  were  traiiBferable  with- 
out any  restriction,  and  did  pretend  to  transfer  the  said  shares ;  and  that  during  and 
at  the  said  several  times  last  aforesaid,  the  |^39}  said  shares  were  transferable  without 
any  restriction ;  and  that,  at  the  said  several  times  of  the  making  of  the  said  agree- 
ment, and  of  the  formation  of  the  said  company,  and  during  and  at  the  said  several 
times  last  aforesaid,  the  said  undertaking  and  project  of  the  said  company  was  an 
attempt  tending  to  the  common  grievance,  prejuidice  and  inconvenience  of  great 
numbers  of  the  sabjeots  of  Her  Majesty,  the  tlun  and  now  Queen,  in  tAieir  trade  and 
f^er  lawful  pursmts ;  and  further,  tliat  no  act  of  parliament  was  ever  passed,  and 
that  no  charter  of  incorporation  or  letters  patmt  ever  was  or  were  made  or  granted, 
whereby  the  said  company  was  authorised  to  act  as  a  corporate  body,  or  whereby  the 
transfer  of  the  said  shares  or  the  existence  of  the  said  company  was  rendered  legal ; 
of  ail  which  premises  the  said  L.  L.  and  G.  F.  B.  always  had  notice  and  knowledge. 
And  whereas  at  the  said  time  when  it  was  so  agreed  to  form  the  said  company,  the 
said  L.  L.  and  G.  F.  R  were  interested  in  divers  of  the  lands  and  tenements  and 
hereditaments  afterwards  purchased  by  the  said  company  in  the  manner  hereinafter 
mentioned,  and  bad  expended  divers  sums  of  money  in  mining  operations  therein,  and 
were  also  possessed  of  divers  machinery  and  effects  then  being  thereupon ;  and  it  was 
then  agreed  between  the  said  L.  L.  and  G.  F.  R,  and  the  other  members  of  the  said 
eompany,  that  the  said  company  should  purchase  the  interest  of  the  said  L.  L.  and 
(}.  f .  R  in  the  said  huids,  &c.  (including  the  value  of  the  said  mining  operations),  and 
the  said  machinery  and  effects,  from  the  said  L.  L.  and  G.  F.  B.,  for  the  purposes  of 
the  said  company ;  and  the  said  company  then  did  accordingly,  for  the  purposes  of 
the  said  company,  purchase  from  the  said  L.  L.  and  G.  F.  B.,  and  then  became  and 
were  possessed  of  and  interested  in,  for  the  purposes  of  the  said  company,  the  interest 
of  the  said  L.  L.  and  G.  F.  R  in  the  said  lands,  &c.  {340}  (including  the  value  of  the 
said  mining  operations  therein),  and  the  said  machinery,  ^c,  which  said  lands,  &c., 
machinery,  &c.,  then  became  and  were  parcel  of  the  lands,  tenements,  hereditaments 
and  personal  estate  whereof  and  wherein  the  said  company  is  hereinbefore  alleged  to 
have  become  possessed  and  interested  as  aforesaid.    And  further,  that  at  the  said  time 
of  the  said  agreement  between  the  said  company  and  the  said  L.  L.  and  O.  F.  R,  it 
was  agreed  that  aa  an  equivalent  for,  and  in  exchange  and  payment  for,  the  said 
interest  of  the  said  h.  h.  wd  G.  F.  R  in  l^e  said  lands,  &c  (including  the  value  of 
the  said  c^rations),  and  the  said  machinery,  &c,  the  said  L.  L.  and  Q.  F.  B.  should 
be  paid  by  the  saia  company  divers  sums  of  money,  amounting  to  the  sum,  to  wit,  of 
^OOOL,  and  that  the  said  L.  L.  and  G.  F.  R  should  receive  horn  the  said  company, 
and  become  and  be  the  owners  of  divers,  to  wit,  1 100  of  the  said  shares.    And  further, 
that  after  the  making  of  the  said  lastr-mentioned  agreement,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  said  company  accepted  divers  negotiable  bills  of  exchange, 
drawn  by  the  said  L.  L.  and  G.  F.  B.  jointly,  and  by  the  said  L.  L.  and  G.  F.  R 
severally,  upon  the  said  company,  for  divers  sums  of  money,  amounting,  to  vrit,  to  the 
sum  of  20,0O0L,  and  then  delivwed  the  said  bills  to  the  said  L.  L.  and  6.  F.  B.  on 
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account  of  the  said  sum  so  agreed  to  be  paid  to  them  as  aforesaid ;  and  the  said  L  L 
and  Or.  F.  B.  then  accepted  the  said  bills  from  the  said  company,  on  account  of  the 
stud  sum  so  agreed  to  be  paid  to  them  as  aforesud.  And  further,  that  afterwards,  to 
wit)  on.  See.,  the  plaintiffs  became  and  were  the  indorsees  and  holders  of  two  of  the 
said  biUs  so  accepted  by  the  said  company  and  delivered  to  the  said  L.  L.  and  6.  F.  Bl 
on  the  aocouttt  atoresaid.  And  further,  that  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  it  was  agreed  between  the  said  oompuiy  aad  the  plmntiffs,  [341]  that 
the  said  bills,  whereof  the  plaintiffs  were  the  indorsees  and  holders  as  aforasaio,  and 
which  were  then  due  and  payable,  should  be  renewed  in  nuumer  hereinafter  mentioned; 
and  thereupon  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said  company 
(the  defendant  then  being  a  member  thereof  and  shareholder  therein)  accepted  the 
bills  of  exchange  in  the  said  first  and  second  counts  of  the  declaration  mentioned,  and 
then  delivered  the  same  to  the  plaintiffs  in  lieu  of,  and  in  satisfaction  for,  the  said  blls 
of  exchange,  whereof  the  plaintiffs  were  the  holders  and  indorsees  as  aforesaid,  and 
upon  no  other  account  and  for  no  other  consideration  whatever :  and  further,  that  the 

Elaintiffs  always,  before,  and  at,  the  said  several  times  of  their  becoming  indorsees  and 
olders  of  the  said  bills  hereinbefore  in  that  behalf  mentioned,  and  of  the  making  of 
the  agreement  with  them  in  that  behalf  hereinbefore  motioned,  and  of  the  said  accep- 
tine  of  the  said  bills  in  the  said  first  and  second  oounts  of  the  deolaradon  mentioned, 
and  before  the  phuntifis  ever  gave  any  value  or  consideration  for  the  said  lulls  Thereoi 
they  were  the  holders  and  indranees  as  aforesud,  or  either  of  them,  to  wit,  on  the  day 
and  year  last  aforesaid,  had  notice  and  knowledge  of  the  premises  and  matters  in  this 
plea  mentioned,  and  every  of  them.  Verification. 
Replication ;  de  injuri§» 

Special  demurrer,  assigning  for  causes,  that  the  matter  pleaded  in  the  said  last 
plea,  so  far  as  it  relates  to  the  first  count  of  the  declaration,  is  not  matter  of  excuse, 
or  any  such  matter  as  can  be  replied  to,  in  the  manner  in  which  it  is  replied  to,  in 
the  said  replication,  so  far  as  it  relates  as  last  aforesaid ;  and  that  the  matters  alleged 
in  the  said  last  plea  ought  to  have  been  traversed  directly,  and  in  the  ne^;ative  of  the 
terms  therein  used  or  othOTwise,  and  not  by  the  general  replication  de  injurift,  as  they 
are  traversed  by  the  said  replication ;  and  that  the  f 342]  said  last  plea  so  far  as  it  relates 
to  the  said  first  count,  contains  matter,  which  is  either  matter  of  denial  of  the  defen- 
dant having  been  ever  liable  to  perform  the  promise  in  the  first  count  alleged,  or  else 
is  matter  which  discharges  him  from  the  performance  of  the  said  promise ;  and  that  the 
said  last  plea,  so  far  as  it  relates  to  the  said  first  count,  shews  t^t  the  said  promise  in 
tbe  said  first  count  mentioned,  was  illegal  and  void  in  its  inception,  &c.  Joinder. 

The  plaintifls,  in  their  marginal  note,  stated  that,  besides  contending  for  the 
propriety  of  the  replication,  they  meant  to  insist  that  the  plea  afforded  no  aaewer 
to  the  action,  and  that  it  was  bad  in  substance. 

Qaselee  Serjt.  for  the  defendant,  first  objected  that  it  was  not  competent  to  the 
plaintiff  to  attack  the  plea  upon  this  marginal  note.  From  Parker  v.  RUey  (3  M.  &  W. 
230)  it  appesm  that  where  there  is  a  demurrer  to  a  pleading,  and  the  party  joining  in 
demurrer  does  not  state  in  the  margin  of  his  demurrer-book  any  objection  to  a  former 
pleadin^^  he  is  not  entitled  to  object  to  its  sufficiency  on  the  argument  especially  where 
it  is  only  cause  of  special  demurrer.  [Maule  J.  The  only  effwt  of  this  objectaon  would 
be,  to  put  off  the  argument  for  the  present  (b).  If  the  plea  is  bad  in  substanoe,  it  must 
be  set  aside  either  here,  or  in  error.  The  marginal  note  in  the  demurrer-book  is  meant 
for  the  information  of  the  court,  and  not  for  that  of  the  other  party.  The  origin  of 
the  rule  clearly  shews  that  the  marginal  note  was  for  the  use  of  the  court]  The  new 
rule,  Reg.  Gen.  H.  T.  4  W.  4,  r.  2  (vide  infra,  344,  n.),  [343]  must  have  been  intended 
for  the  ^nefit  of  the  parties.  The  defendant  here  is  in  this  situation,  that  he  oannot 
tell  what  point  he  has  to  argue. 

TiNDAL  C.  J.  The  court  do  not  complain  of  the  difficulty.  The  marginal  note 
is  for  t^eir  advuitage,  not  for  that  of  the  parties.   The  plaint^  say  the  plea  is  bad 

(b)  In  a  case  cited  as  Colehy  v.  Graves,  by  Knowles,  amicus  curise,  in  Parker  v,  Biley, 
3  M.  &  W.  235,  where  no  notice  had  been  given  by  the  party  who  joined  in  demurrer 
of  the  objections  which  he  intended  to  raise,  the  court  of  Queen's  Bench  is  said  to 
have  postponed  the  case,  in  order  that  the  points  might  be  stated  in  the  margin  of  the 
demurrer-books. 
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in  substanoe ;  by  irhidh  they  must  mean  that  the  whole  is  worth  nothing.  It  does 
not  seem  to  me  that  there  is  any  thing  in  the  objection  (a). 

(o)  In  the  court  of  King's  Bench  a  rule  of  M.  17  Car.  1  (A.D.  1641),  required  the 
delivory  of  the  paper  books  to  the  judges.  (Rules  and  Orders  in  K.  R  and  0.  P.  173ft.) 
In  the  same  court  a  rule  was  made,  E.  2  Jac.  2  (A.D.  1686),  further  regulating  the 
delivery  of  the  paper-books  to  the  judges,  and  adding,  "that  the  exceptions,  which 
shall  be  insisted  on,  upon  the  argument,  shall  be  marked  in  the  margin  of  those  books." 
(lb.)  Formerly  these  marginal  notes  do  not  appear  to  have  been  communicated  to 
the  adverse  party.  From  a  passage  in  Bohun's  Institutio  Legalis  (3d  edit.  1724),  it 
appears  to  have  been  not  imusual  for  a  party  to  demur  specially,  and  then  catch  his 
of^pment  by  bringing  on  something  else  that  was  naught  in  substance.  The  above  rule 
was  revived  by  R.  IL  38  G.  3  (A.U  1798);  hntin  Ajgleton  v.  Sinks  (a.i>.  1804),  IJ.  P. 
Smith  Rep.  361  (S.  C.  not  S.  P.  5  East,  148),  where  there  was  a  general  demurrer, 
dte  court  oamplamed  that  in  that  case,  as  in  some  oUiers,  the  points  to  be  ai^ed  were 
omitted  to  be  stated  in  some  of  the  papers.  In  the  demurrer^books,  made  up  by  the 
defendant,  they  were  stated ;  and  I^wrence  J.  observed  that,  the  party  who  objects 
to  the  pleadings  and  makes  the  points  should  leave  a  cc^y  of  them  with  the  two  other 


Xq  Hilary  term,  48  G.  3  (1808),  the  following  rule  was  promulgated  in  this  court : 
"  It  is  ordered,  that  from  henceforth,  in  all  special  arguments  in  this  court,  the  excep- 
tions which  are  intended  to  he  insisted  upon,  shall  m  marked  in  the  margin  of  the 
books  to  be  delivered  to  the  respective  judges;"  (1  Tatmt  203)  being  to  the  same 
efiect  as  the  rules  in  K.  B. 

In  Clanke  v.  DavUs,  7  Taunt  72,  2  Marsh.  386  (1816),  upon  a  general  demurrer  to 
a  |4ea  in  bar  in  replevin,  it  a|^)eared  that  the  defendant  haa  delivered  paper-hooks,  in 
the  margin  of  iriiich  were  stated  two  points,  wluch  the  defendant  meant  to  make  on 
the  aigument^  to  invalidate  the  plea ;  mid  the  plaintiff  had  deUvered  paper-books,  in 
the  margin  of  which  was  stated  a  point  which  the  plaints  meant  to  make  on  tiie 
argument,  as  shewing  that  the  defendant's  cognizance  was  bad ;  the  court  were  at 
first  inclined  to  consider  that  the  effect  of  the  practice  established  in  this  respect,  was, 
that  the  plaintiff,  by  delivering  paper-books  which  contained  that  point  only,  confined 
himself  to  that  point,  and  abawloned  the  defence  of  the  points,  made  by  the  defendant, 
as  untenable,  and  could  not  be  permitted  to  ar^e  them  ;  but  Vaughan  Serjt  for  the 
pkiotiff,  stating  that  the  puties  had  supposed  it  sufficient,  if  each  called  the  attention 
of  the  court  to  those  points  which  himself  intended  to  make,  and  that  it  was  for  the 
opposite  fnrty  to  supply  the  points  which  he  intended  to  make,  the  court  permitted 
the  plaintiff  to  apeak  to  all  the  points. 

In  Trio.  T.  11  G.  4  (1830)  this  court  made  the  following  rule:— "It  is  ordered, 
tlut  from  henoefOTth,  in  all  special  arguments  in  this  courts  notice  in  writing  of  all  the 
pointB  which  are  inteoided  to  be  insisted  imon  by  each  of  the  pturties,  be  delivered  to 
the  judges  at  their  chambers  two  days  before  the  day  on  which  the  case  shall  be  set 
down  for  hearing,  either  by  marking  the  points  in  the  margin  of  the  books  delivered 
to  the  judges,  or  on  separate  paper ;  and  that  each  of  the  parties  do,  within  the  same 
time,  leave  a  copy  of  such  notice  at  the  chambers  of  the  Lord  Chief  Justice,  to  be 
dehvered  to  the  adverse  pwiy  upon  his  application."    (6  Bingh.  802.) 

In  Grctlick  v.  Phaiips  (9  Bingh.  721,  723  (1833)  when  the  case  was  called  on  for 
Argument,  it  appearing  that  the  party  demurring  had  omitted  to  state  in  the  margin 
of  the  paper-books  the  points  to  be  discussed,  l^e  court  were  about  to  give  judgment 
for  the  plaintiff,  but  upon  the  application  of  Coleridge  Serjt,  allowed  the  matter  to 
stand  over — intimating  at  the  same  time,  that  in  future  the  pemdty  of  immediate 
judgment  woald  always  be  attached  to  the  omission  by  the  party  demurring  to  state 
the  pmnts  <rf  his  argoment. 

The  other  courts,  without  adopting  so  strict  a  course,  appear  to  have  limited  the 
puties  upon  the  argument  to  the  points  stated  in  the  margin.  See  Darling  v.  Gwmey, 
2DowL  P,  C.  101,  104  (1833).    S.  C.  not  S.  P.  2  C.  &  M.  226. 

By  the  new  rules  Reg.  Gen.  H.  T.  4  W.  4  (1834),  r.  2,  it  is  required  that  "in  the 
uaigm  of  every  demurrer,  before  it  is  signed  by  counsel,  some  matter  of  law  intended 
to  be  argued  shall  be  stated ;  and  if  any  demurrer  shall  be  delivered  without  such 
■tatement,  or  with  a  frivolous  statement,  it  may  be  set  aside  as  irregular  by  the  court 
or  a  judge,  uid  leave  may  be  given  to  sign  judgment  as  for  wuit  of  a  plea.  Provided 
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[3441  Gaselee  Serjt  Secondly,  the  replicatdon  is  bad ;  for  it  puts  in  issue  matter 
of  record.  The  plea  states  that  the  company  had  no  charter ;  which  is  matter  for  the 
[346]  court.  [Tindal  C.  J.  That  objection  ia  not  pointed  out  by  the  defendant  as 
a  cause  of  demurrer.] 

Then  the  plea  is  not  matter  of  excuse ;  it  is  pleaded  either  in  denial  or  in  discharge 
of  the  contract  alleged  in  the  declaration,  and  to  such  a  plea  the  replication  de  injuria 
is  insufficient ;  WhUtaker  v.  Mason  (2  New  Cases,  359).    The  plea  discloses  a  contract 
which  was  illegal  in  its  inception,  and  states  that  the  pl^ntiff  knew  of  the  illegality' ; 
this  therefore  is  clearly  not  the  admission  of  a  contraot,  the  non-performanoe  of  which 
the  defendant  seeks  to  excuse.   In  Parker  v.  HUof  (3  M.  &  W.  230}  it  was  held,  that 
when  a  plea  to  a  declaration  on  a  contract  amounts  to  the  general  issue,  the  replicataoii 
de  injuria  is  bad ;  and  it  was  intimated  as  the  opinion  of  the  court,  that  it  is  also  bad 
where  the  plea  is  in  avoidance  of  the  contract  itself.    In  Humphreys  v.  GConneU 
(7  M.  &  W.  370),  indeed,  to  an  action  by  an  indorsee  against  the  acceptor  of  a  bill  of 
exchange,  where  the  defendant  pleaded  that  it  was  accepted  for  a  gaming  debt,  and 
that  the  plaintiff,  before  the  indorsement  to  him,  had  notice  thereof,  the  replication 
de  injuria  was  held  good ;  but  that  was  upon  the  ground  that  the  plea  did  not  seek 
to  avoid  the  contract^  but  [346}  only  contained  matter  of  excuse.    [Tindal  C.  J. 
That  case  may  foe  supported  upon  the  supposition  that  the  plea  was  considered  bad.] 
The  case  was  decided  upon  the  authority  of  Isaac  v.  Farrar  (Tyrwh.  &  Gra.  281, 
1  M.  &  W.  65) ;  where,  in  assumpsit  by  the  indorsee  Mjainst  the  maker  of  a  promissory 
note,  the  defendant  pleaded  ^wcial  circumstances,  wmeh,  he  alleged,  amounted  to  a 
gross  fraud  and  imposition  upon  him ;  wad  that  the  note  had  beui  indoroed  without 
consideration  to  the  plaintiff,  and  with  notice.    The  replication  de  injurift  was  held 
sufficient  there,  upon  the  same  ground,  namely,  that  the  plea  amounted  only  to  matter 
of  excuse  for  the  non-performance  of  the  promise,  and  to  one  wound  of  defence  only. 
In  the  judgment  of  the  court,  as  delivered  by  Lord  Abinger  C.  R,  it  is  said  :  "  The  plea 
confesses  mat  the  defendant  made  the  note  in  question,  and  indorsed  it  to  Richardson, 
who  indorsed  it  to  the  plaintiff,  which  constitutes  a  prim&  facie  case  of  liability,  and 
an  implied  promise  to  pay  the  amount  to  the  plaintiff ;  and  it  avoids  the  effect  of  that 
admission,  by  shewing  that  the  note  was  made  and  indorsed  without  value  bon&  fide 
paid,  whereby  the  defendant  was  excused  from  performing  that  promise."    In  that 
case  there  was  no  illegality  in  the  contract ;  for  there  is  nothing  illegal  in  accepting 
a  bill  without  consideration ;  but  here,  there  is  illegality  aUeged  winch  vitiates  the 
whole  contract.   [Cresswell  J.   The  mnt  of  consideration  in  that  ease  did  not  arise 
after  the  contract]   In  this  case  the  defendant  sieges,  in  effect,  that  there  was  no 
contract  at  all,  inasmuch  as  that  declared  on  mte  illegal.    In  8<Aly  v.  Nei^  (2  C.  M.  ^ 
It  355,  5  Tyrwh.  625),  in  assumpsit  for  money  had  and  received,  the  plea  was  that 
the  money  so  received  by  the  defendant,  was  the  amount  of  the  proceeds  of  the  sale 
of  goods  consigned  to  him  by  P.  and  G.  as  their  own  goods,  with  the  plaintiffs'  know- 
[347]-ledgo  and  assent  (but  which,  in  fact,  were  the  goods  of  P.  and  C.  and  the 
plaintiffs  jointly),  as  a  security  for  any  money  the  defendant  might  advance  to  P.  and 
0. ;  with  power  of  sale  to  reimburse  himself  for  such  advances ;  that  the  defendant 
not  knowing  that  the  plaintiffs  had  any  interest  in  the  goods,  made  advances  to  P.  and 
C.  to  the  amount  of  6000L  on  the  security  of  the  goods  which  he  afterwards  sold, 
concluding  with  a  setoff.   It  was  held  that  this  plea  was — not  matter  of  excuse,  but 
— in  denial  of  t^e  promise,  and  diat,  therefore,  the  replication  was  bad  (a).   [Maule  J. 

tiiat  the  party  demurring  may  at  the  time  of  the  argument  insist  unm  any  further 
matters  of  law,  of  which  notice  shall  have  been  given  to  t^e  court  in  the  usual  way." 

This  rule  has  not  been  considered  by  this  court  as  altering  the  former  practice  with 
respect  to  the  marking  of  the  points  for  argument,  although  the  penalty  denounced 
in  Grottick  v.  Phillips  does  not  seem  to  have  been  enforced ;  Brogden  r.  Marriott,  2  New 
Ca.  473,  479  (1836). 

Biit  see  iMcey  v.  Umhejs,  3  Dowl.  P.  C.  732  (1835),  in  the  Excheauer  (in  which 
court  there  does  not  appear  to  have  been  any  rule  corresponding  with  that  in  this 
court  of  T.  T.  11  G.  4).    Ferbeke  v.  Pearce,  1  Arnold,  C.  P.  244  (1838). 

In  £oss  v.  Hobeaon,  3  DowL  P.  C.  779,  a  defective  mai^md  note  was  permitted  to 
be  amended  by  the  court  of  Exchequer. 

(a)  It  was  held  bad  also  on  the  ground  that  tiie  plea  claimed  an  interest  in  the 
money,  and  derived  an  oathority  from  the  pUdntiff. 
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It  was  competent  to  the  defendant  in  that  case  to  deny  the  promise,  being  an  action 
for  money  oad  and  received,  to  which  non-assumpsit  would  have  been,  under  the 
drenmstances,  the  proper  answer.  But  in  «i  action  on  a  bill  of  exchange,  like  the 
present,  the  defendant  cannot  traverse  the  promise  (i)^  It  would  be  strange  if  it 
were  otmsidered  demurrable  not  to  deny  the  promise,  when  the  rule  says  it  shall  not 
be  done^l  The  contract  here  ia  doned  in  the  legal  way.  [Maule  J.  If  so,  may  not 
nch  denial  be  toaveraed  in  the  simplest  way — by  de  injun&  1]  Not  unless  the  plea 
ofer  matter  ot  excusa  In  Jones  v.  Senior  (4  M.  &  W.  123),  to  a  declaration  on  bilk 
of  excfaaoffe  drawn  by  M.  and  accepted  by  the  defendant,  and  indorsed  by  M.  to  the 
{daiDtifi*.  the  defendant  pleaded,  that  before  the  accepting  of  the  bills,  he  was  indebted 
to  M.  in  a  larger  amount,  and  that  they  were  accepted  on  account  of  part  of  the  debt ; 
tiiat  after  the  acceptance,  and  before  the  bills  became  due,  &c.,  the  defendant  was  also 
indebted  to  other  persons  named,  and  was  embarrassed  in  his  circumstances,  and  unable 
[348j  to  pay  his  debts  in  full ;  and  thereupon,  by  an  instrument  in  writing  made 
between  M.  and  the  said  other  persons  of  the  one  part,  and  the  defendant  of  the 
other,  and  subscribed  by  M.  and  the  several  persons  whose  debts  were  set  against 
tiieir  names,  they  agreed  to  receive  from  tiie  defendant  a  composition  of  7s.  in  the 

Cd  on  their  respective  debts,  payable  on  a  day  named  (which  was  after  the  bills 
DC  doe).  The  plea  then  averred  payment  of  the  composition  by  the  defendant 
to  M.  and  the  other  sabsoribing  creditors ;  and  tdso,  that  afterwards,  and  heiom  tiie 
eommenoement  of  the  suit,  M.  paid  to  the  plaintiffs,  and  they  received  from  him 
divers  sums  of  money,  amounting  to  a  sum  sufficient  to  satisfy  all  consideration  what- 
ever for,  or  in  respect  of,  the  indorsement  of  the  bills  in  the  declaration  mentioned, 
and  aH  money  due  from  M.  to  the  plaintiffs  in  respect  of  the  bills  or  otherwise,  and 
alt  claims  and  demands  of  the  plaintiffs,  in  respect  of  the  bills  or  otherwise  on  M.,  in 
fall  satisfaction  and  dischar^  of  the  bills,  and  of  all  claims  and  demands  whatever 
in  respect  of  them,  or  otherwise ;  and  that  the  plaintiffs  then  became,  and  thenceforth 
etmtinued,  holders  of  ike  bills  without  consideration,  and  in  fraud  of  the  defendant 
and  bis  creditors.  To  this  plea,  amounting  to  matter  of  discharge,  and  not  of  excuse, 
^  replication  de  injnrift  was  held  bad.  [Maule  J.  In  Hwi^rws  v.  ffCmndl  the 
re^ieadon  waa  held  ^Dod.  How  is  tiiat  case  distingaishable  from  we  present  t  Here, 
there  ia  a  new  ccmtract  witih  the  pluntiff  by  means  of  another  bill ;  in  that  case  there 
was  a  new  contract  by  the  indorsement]  The  new  bills  in  this  case  are  tinted  by 
the  Sleg^ty  of  the  original  contract.  As  in  Chapman  v.  Black  (2  B.  &  Aid.  588), 
vhere  a  bill  of  exchange,  affected  with  usury,  being  in  the  hands  of  an  innocent  holder, 
he,  on  bein^  informed  of  the  [349]  usury,  took  a  fresh  bill  in  lieu  of  it,  drawn  by  one 
of  the  paitiee  to  the  original  usury,  and  accepted  by  the  partj^  who  had  accepted  the 
former  bill ;  and  it  was  lield  that  the  holder  could  not  maintfun  an  action  against  the 
aeo^tCNT  on  this  subetituted  bill ;  upon  the  principle,  as  stated  b^  Lord  Tenterden  C.  J. 
in  giving  the  Judgment  of  the  court,  "that  a  substituted  aecunty  generally  stands  in 
tiie  same  aitoation  as  the  oru^nal."  In  Humphreys  v.  ffConneU,  Parke  B.  intimates 
that  his  opinitm  mi^ht  have  been  different  if  the  question  had  arisen  between  the 
original  parties,  as  it  does  here.  [Coltman  J.  Is  there  any  case  where  it  has  been 
expressly  decided,  that  where  the  contract  is  good  primft  facie,  but  tbe  defendant, 
by  his  pleo^  seeks  to  avoid  it  on  the  ground  of  ul^ality,  the  replication  de  injxui&  is 
not  sofficientf]  There  is  no  case  expressly  in  poinl^  but  such  appears  to  have  been 
the  leaning  of  the  courts. 

Ghanliell  Serjt,  oontriL  The  replication  de  injuria  is  properly  pleaded  in  this 
cue:  It  is  not  denied  that  to  admit  of  such  a  replication,  a  plea  must  offer  matter  in 
cxcQse;  but,  it  is  submitted,  that  such  is  the  effect  of  this  plea.  It  admits  the 
flziBteDce  of  the  contract  in  fact,  and  sets  up  an  excuse  for  the  non-performance  of  it. 
The  cases  cited  on  t^e  other  side  are  all  dlstin^ishable.  Parker  v.  Miletf  (3  M.  &  W. 
230)  is  not  an  express  decision  on  the  point ;  it  is  only  intimated  by  the  court  that  if 
the  plea  was  in  avoiduice  of  the  contract^  the  replication  de  injuri&  might  be  bad  (b)'. 
In  SoUy  V.  Neisk  (2  C.  M.  &  R.  356,  5  Tyrwh.  626)  the  plea  amounted  to  a  denial  of 
the  faeU  from  whieh  the  legal  result  would  follow,  ^t  the  money  was  had  and 

m  See  Pleading  Soles,  H.  4  W.  4,  Asaompnt  2,  10  Bingh.  470,  SN.&M,  8. 

Ihf  **  It  otiier  amounts  to  l^e  general  issue,  is  an  av<ndanoe  of  the  contaract 
itieU ;  on  the  first  suppoeitaon,  it  is  clear  the  replication  is  bad ;  on  the  other,  we  are 
vtnm^y  inclined  to  t^nk  it  so."   Per  Cur.  3  M.  &  W.  237. 
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received  [3601  to  the  use  of  the  plaintiff;  and  the  court  said  that  the  plea  itaelf  would 
have  been  held  bad  on  special  demurrer.  [Maule  J.  The  ground  of  the  decision  that 
the  replication  was  bad  m  that  case,  was,  that  it  came  within  the  exception  in  CrogaUt 
case  (8  Co.  Rep.  66  b.),  as  setting  up  an  authority  under  the  plaintiff  {b).  In  Jones  v. 
Smior  (4  M.  &  W.  123)  l^e  plea  shewed  a  dischuge,  as  the  ^te  stated  amounted  to 
a  constructive  payment  in  point  of  law.  Chapman  v.  Black  {2  B.  &  Aid.  588)  was 
decided  under  the  old  rules,  and  has  no  am)lication  to  the  present  case.  Humvhreys 
V.  (/ConmU  (7  M.  &  W.  370)  was  decided  on  the  same  ground  as  Isaac  v.  Pamr 
(1  M.  &  W.  65),  which  waa  similar  to  Noel  v.  Bidi  (5  Tyrwh.  632,  2  a  M.  &  B.  360). 
That  was  an  acticm  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange ;  tiu 
defendant  pleaded  that  bis  indorsement  was  in  blank ;  that  the  defendant  deuvered 
the  bill  to  A.  (not  a  party  to  the  bill),  only  to  get  it  discounted  for  him ;  that  A 
fraudulently,  and  in  Wolation  of  that  special  purpose,  delivered  it  to  B.  to  secure  a 
debt  due  from  A.  to  B. ;  of  all  which  the  plamtiff  had  notice ;  the  plaintiff  repbed, 
not  exactly  de  injuria,  but  what  was  similar  in  effect;  "that  the  defendant  broke  lus 
promise,  without  the  cause  alleged  by  him  in  his  plea ;  the  court  held  the  plea  wa> 
bad ;  but  intimated  a  strong  opinion  that  to  such  a  plea,  if  good,  the  replication  would 
have  been  proper.  This  case,  of  course,  is  not  cited  for  the  point  decided,  but  for  an 
illustration  of  the  principle  on  which  the  plaintiff  here  relies.  Lord  Abinger  C.  B.,  in 
giving  judgment^  said,  "  Kow,  if  a  man  puts  his  name  to  a  bill  of  exchange,  that  is, 
prim&  facie,  a  promise,  as  it  is  a  transferable  security,  to  pay  the  holder ;  a  promne 
resulting,  as  matter  of  law,  from  the  nature  of  the  instrument.  All  the  oases,  there- 
[361]-foTe,  except  where  the  promise  is  demed  by  djmym^  the  handwritang,  ate 
properly  matter  of  excuse  for  the  non-performance  of  the  promise."  Therefore  it  may 
be  considered  that  in  an  action  on  a  bill  of  exchange,  if  the  handwriting  be  not  denied, 
the  promise  is  admitted,  and  every  other  defence  to  the  action  must  be  by  way  of 
excuse,  unless  indeed  where  it  ia  positive  matter  of  discharge.  The  plea  in  this  case 
clearly  amounts  to  matter  of  excuse  ;  it  states,  in  effect,  that  the  first  set  of  bills  were 
tainted  with  illegality — that  they  were  mere  waste  paper ;  and  that  aa  to  the  second 
set,  there  was  no  consideration  for  them ;  so  that  the  plea  amounts  to  a  statement 
that  there  was  no  consideration ;  and  to  such  a  plea  that  the  replication  de  injurii  is 
dearly  proper.   (He  was  then  stopped  by  tJie  court) 

Gflselee  Serjt,  in  reply.  Noel  v.  JRim  is  one  of  the  earliest  cases  on  the  subject, 
and,  as  applicable  to  the  present  case,  contains  only  dicta  thrown  out  by  the  courL 
The  plea  in  Jones  v.  Senior  amounted,  in  fact,  to  a  plea  of  accord  and  satisfaction.  In 
Sollif  V.  Neish  the  decision  rested  on  two  grounds,  one  of  which  is  in  fovour  c£  tto 
present  defendant.  All  the  cases  shew  that  where  the  illegality  of  a  contract  is  set 
up  between  the  original  parties,  it  is  not  matter  of  excuse  for  its  non-performance ; 
for,  ille^lit^  in  the  inception  of  a  contract,  in  the  same  manner  as  fraud,  renders  it 
void  ab  initio. 

TiNDAL  C.  J.  I  think,  under  the  circumstances  stated  in  this  plea,  that  de  injurift 
is  a  good  replication.  The  plea,  as  it  appears  to  me,  amounts  to  no  more,  in  substance, 
than  an  excuse  for  the  non-payment  of  the  bills  by  the  defendant,  by  reason  of  there 
having  been  no  consideration  for  his  acceptance  of  ^em ;  uid  to  such  a  plea,  de  iniuri^ 
is  a  proper  replication.  What  in  this  [362]  case  is  the  substance  of  the  defence!  It 
is  that  certain  persons  had  entered  into  a  speculation  to  form  a  company,  whidi,  it  is 
alleged,  was  against  public  policy  under  the  statute  of  George  I.  (6  G.  1,  c.  18,  ss.  18, 
19,  the  bubble  act);  and  that  certain  bills  of  exchange,  accepted  by  the  company, 
came  into  the  hands  of  the  plaintiffs  as  indorsees.  But  that  does  not  nudce  them 
parties  to  the  original  bills,  or  to  the  original  illegal  transaction.  Then,  in  a  subsequfflit 
averment,  it  is  stated  that  the  pl^tiffs  took  these  bills  with  notice  of  their  illegality, 
without  afiSrming  or  denying  whether  the  plaintiffs  had  the  right  to  put  the  bills  in 
suit.  The  plea  then  states  an  agreement  that  the  original  bills  should  be  ronewed, 
and  that,  in  furtherance  of  this  agreement,  the  bills  in  ^e  declaration  mentioned  were 
accepted  by  the  company  (the  defendant  being  a  member  thereof),  and  delivered  to  the 
plaintiffs  in  lieu  of,  and  in  satisfaction  for,  the  former  bills,  "  and  upon  no  other  account 
and  for  no  other  consideration  whatsoever."  This,  then,  being  in  effect  an  excuse  set 
up  for  the  nonperformance  of  the  contract — ^the  making  of  which  is  not  denied — on  the 
ground  of  want  of  consideratiQn  for  the  acceptance  oi  the  bills,  the  re^dioation  de 

(b)  Vide  ante,  16  (&). 
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injan&  is  proper  to  put  that  excuse  in  issue.  I  am  of  opinion,  therefore,  that  there 
must  be  judgment  for  the  plaintiffs. 

CoLTUAN  J.  No  case  has  been  cited  to  establish  that  where  a  plea  shews  that 
the  contract  declared  upon  is  void  by  law,  de  injuria  is  an  improper  replication.  Now 
this  plea  clearly  goes  in  avoidance  of  the  contract.  There  are  some  dicta,  indeed, 
whicD  appear  to  raise  a  doubt  whether  that  replication  is  proper  in  such  a  case ;  bat 
there  does  not  appear  to  be  any  decision  on  the  subject.  The  case  of  Humphreys  v. 
(/CmwU  (7  M.  &  W.  370)  seems  [363]  to  be  in  point;  and  I  think  that  this  case  falls 
within  the  rule  in  Crogate's  case  (8  Co.  Bep.  66  b.) ;  and  t^t,  the  plea  containing 
merely  matter  of  excuse,  and  no  denial  oi  the  cause  of  aotion,  the  rephcation  is  good. 

ilAULK  J.  I  also  think,  both  on  the  authorities  and  on  principle,  that  the  replioar 
tion  in  this  case  is  good.  In  most  of  the  oases  cited  this  form  of  replication  has  been 
held  sufficient ;  certainly  none  of  them  shew  that  such  a  replication,  under  circum- 
stances like  the  present,  would  be  bad.  But  upon  principle  also  I  think  the  replication 
is  sufficient.  The  rule  in  Crogate's  case,  which  is  founded  on  good  sense,  is  this :  If 
the  cause  of  action  be  admitted,  but  an  excuse  is  set  up,  by  which  the  defendant  does 
not  claim  any  interest  in  the  matter  of  dispute  or  rely  upon  any  authority  derived 
from  the  plamtiff  or  given  by  law,  then,  the  general  replication  de  injuria  is  suffioirat. 
And  the  reason  seems  to  be,  that  it  would  be  hard  to  put  the  plaintiff  to  traverse  one 
fact  only,  when  the  defendtuit^s  excuse  consists  of  several.  Now,  the  substance  of 
this  declantion  is,  that  the  defendant  accepted  two  bills  of  exchiuige,  which  were 
diawn  upon  him  by  the  platntiffi.  This  is  admitted  by  the  plea ;  and  therefore  a 
primft  facie  cause  of  action  is  admitted  by  the  defendant;  but  he  says  that  he  is 
eiCQied  from  paying  the  bills  by  reason  of  the  special  matter  which  he  states.  If  axiy 
porti(Ki  of  this  excuse  had  arisen  from  an  authority  derived  from  the  plaintiffs  not  to 

Cy,— as  if  the  defendant  had  set  up  accord  and  satisfaction, — I  think  the  case  would 
ve  fallen  within  the  exception  in  Crogate's  case ;  but  the  plea  states  no  such  authority, 
i    For  these  reasons,  therefore,  I  am  of  opinion  that  the  rephcation  is  sufficient 

[364}  The  case  of  Humphreifs  v.  ffCmnell  seems  to  me  to  be  in  point.  There,  the 
I^tiff  was  the  indorsee  and  holder  of  a  bill  under  circumstances  similar  to  those  in 
the  present  ca«e.  It  has  been  pointed  out  as  a  distinction  between  that  case  and  the 
present,  that  here  the  plaintiffs  are  the  drawers,  and  therefore  original  parties  to  the 
tmiaaction,  which,  it  is  all^^ed,  is  void  by  ille^ity.  Now  I  agree  that  the  new  bills 
neDtkxied  in  die  plea  in  this  case  stand  upon  ma  same  footing  as  t^e  former,  and  that 
the  plaintifls  must  be  considered  as  if  suing  upon  the  old  bills ;  but  that  will  bring  the 
(■■e  directly  "within  the  principle  of  Humphn^  v.  ffComteU. 

Crbsswelx  J.  I  am  also  of  opinion  that  in  none  of  the  causes  of  demurrer  set 
Cnth  is  there  any  thing  to  shew  that  the  present  replication  is  bad. 

The  plea  admits  the  acceptance  of  the  bills  by  tiie  defendant,  and  the  promise  to 
pay  resulting  therefrom ;  that  which  follows  is  matter  of  excuse  for  non-payment 
wcording  to  the  promise ;  the  case  therefore  falls  directly  within  the  principle  of 
/awe  V.  Farrar  (1  M.  &  W.  65,  Tyrwh.  &  Gra.  281)  and  Humphreys  v.  aCmindl 
Some  dicta  in  the  latter  case  have  been  relied  upon,  as  shewing  that  there  the  decision 
night  hare  been  different,  if  the  question  had  arisen  between  the  original  parties  to 
the  bilL  Bat  if  we  are  to  consider  this  as  an  original  transaction  between  the  parties 
in  this  case,  we  must  lay  out  of  our  ccnuddwation  aU  that  took  place  between  those 
*bo  were  in  fact  the  original  parties ;  and  then  the  plea  will  amount  to  one  of  no 
MUBderaticm,  md  will  cwsrly  fall  withm  the  cases  just  mentioned. 
Judgment  for  tiie  plaintiffs  (6). 


[366]  Hewitt  v.  Prick.   May  30, 1842. 

Rsilway  shares  were  considered  by  the  court  as  not  being  joint-stock  mthin  the  7  G.  % 
c  8.  (the  stock-jobbing  act) ;  and  it  was  intimated  that  if  a  rule  nisi  for  leave  to  add 
a  plea  raistne  a  defence  niuler  that  statute  were  granted,  such  rule  would  probably 
he  discharged  with  costs. 

Bompas  Serjt.  applied  for  leave  to  add  a  plea  in  this  case  for  the  purpose  of  raising 
s  defenee  to  Uie  action  under  the  stock-jobbing  act  (7  G.  2,  c  8). 

(p)  Vide  GibboM  v.  Motiram,  post,  M.  T.  1843. 
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The  declantion  was  in  asaumpait  upon  a  contract  by  which  t^e  pliuntiff  agreed  to 
sell,  and  the  defendant  to  purchase  certain  shares  in  a  railway  company.  The  defen- 
dant had  already  pleaded,  that  the  plaintiff  was  not  possessed  of  the  shares ;  that  he 
was  not  the  registered  owner ;  and  that  he  was  not  ready  to  transfer  them  to  the 
defendant.  The  case  had  been  at  chambers  before  Erskine  J.,  who  refused  the  apfdi- 
cation  on  the  ground  that  the  act  did  not  apply  to  contracts  lex  the  sale  of  railway 
shares. 

In  The  London  Grand  Junction  BaUway  Company  v.  Freeman  (ante,  vol  ii.  p.  606, 
2  Scott,  N.  R.  705)  the  provisions  of  the  bubble  act  (6  Q.  1,  c  18,  s.  18,  repealed  by 
6  O.  4,  c.  91)  were  referred  to ;  but  the  stock- jobbing  act  does  not  appear  to  have 
been  mentioned ;  and  it  is  sabmitted  that  such  contracts  as  the  present  nill  within  the 
fifth  and  sixth  sectaons  of  that  act   By  the  fonner  olause  no  money  is  to  be  paid  or 
receired  ior  oompounding  difierenoes  for  not  delivering  uiy  public  or  joint-etock,  or 
other  public  securities,  or  for  not  performing  any  contr»}t  in  tiiat  respect ;  and  by  the 
sixth  section  no  person  who  shall  sell  such  stock,  which  is  not  paid  for  according  to 
agreement,  shall  be  obliged  to  transfer  the  same ;  but  such  stock  may  be  sold  to  other 
partie^  and  the  vendor  may  recover  the  damage  from  the  first  vendee.    [Cresswell  J. 
It  is  difficult  to  see  how  that  statute  can  apply  to  shares  in  a  railway  company.  They 
are  [366]  not  public  stock  or  public  annuities.]    The  statute  speaks  of  "  joint-«tock  " 
as  well  as  of  "  public  stock  "  and  "  public  securities ; "  and  it  is  submitted  that  joints 
stock  in  a  railway,  in  respect  of  which  the  shareholders  contract  no  liability  in  their 
Individual  character,  comes  within  the  enactment.    South  Sea  stock  is  within  the  act. 
jTindal  C.  J.    That  stock  was  funded.]    Omnium  has  also  been  held  to  be  within  the 
act.   [Cresswell  J.   For  the  reason  given  by  Lord  Ellenboroi^h  C.  J.  in  (MwUnoa  v. 
CoUs  (l  Stark.  N.  P.  C.  496.   See  Brawn  v.  Tunur,  2  Esp.  N.  P.  C.  631,  7  T.  R.  630). 
that  "  a  person  who  has  omnium  is  potentially  in  possession  of  stock."   Manle  J.  In 
Wells  V.  Porter  (b)  it  was  held  that  foreign  stock  is  not  within  Uie  provision  of  the 
statute ;  and,  as  was  there  said  by  Bosanquet  J.  "  when  we  find  the  expression  public 
stocks,  we  must  intend  the  public  stocks  of  this  country."    Tindal  C.  J.    That  case 
appears  to  be  decisive.    If,  however,  the  defendant  wishes  to  have  the  question  more 
formally  determined,  he  may  take  a  rule  nisi ;  but  it  will  probably  be  discharged  with 
costs.    This  is  a  very  penal  act.    Maule  J.    It  may  be  a  question  whether  a  defen- 
dant should  be  allowed  to  set  up  this  defence  with  any  other.] 

Bompas  Serjt.  declined  taking  a  rule  (c). 


[367]  WiLLiAJix  Cravvshay  v.  Wiluau  Thompson  and  Otherb. 
May  24.  26,  1842. 

[S.  C.  5  Scott,  N".  R.  562;  11  L.  J.  C.  P.  301.  Discussed  Singer  Manufacturing 
Company  \.  Loog,  1882,  8  App.  Cas.  31;  Derry  v.  Peek,  1889,  14  App.  Caa.  366. 
Referred  to,  Mansell  v.  Valley  Printing  Company,  [1908]  2  Gh.  447.] 

Case,  for  "  wrongfully  knowingly  and  fraudulently "  stamping  bars  of  iron  made  by 
the  defendants,  with  a  stamp  resembling  one  used  by  the  plaintiff,  which  the  defeii> 
dants  knew,  and  intended,  to  be  in  imitation  of  the  plaintiff's,  and  which  was  used 
by  the  defendants  in  order  to  denote  that  their  iron  was  made  by  the  plaintiff;  and 
for  knowingly,  &c.  selling  the  iron  so  marked  as  and  for  the  plaintiffs  iron. — A 
correspondence  between  the  parties  was  given  in  evidence,  in  which  the  plaintiff 

(b)  2  N.  C.  722.  That  was  an  action  by  the  broker  for  commissiim,  &c  The 
defence  was>  not  that  it  was  joint«tock,  but  that  it  was  public  stock. 

To  an  argument  that  l^e  language  of  the  enactment  shewed  that  such  rambling 
contracts  were  illegal  at  common  uiw,  it  was  answered  by  the  court,  '*  that,  at  uie  moet, 
such  a  contract  would  be  only  void ;  and  the  work  of  the  agent  who  effected  it  could 
scarcely  be  called  illegal."  After  the  decision  of  the  demurrer  the  action  was 
compromised. 

In  a  case  between  the  immediate  parties  to  the  gambling  contract,  it  would 
evidently  be  a  sufficient  defence  that  the  contract  was  void. 

(c)  And  see  Hendersm  v.  tise,  3  Stark.  N,  P.  C.  158 ;  Bossum  v.  Taylor,  Chitt. 
Stat.  1022,  n. ;  Mortimer  v.  M'Callan,  6  M.  &  W.  68,  7  M.  &  W.  20,  9  M.  ft  W.  636  ; 
Wilkinson's  Law  of  Public  Funds,  eh.  ix. 
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charged  the  defendants  with  using  the  mark  in  question,  as  being  a  fraud  upon  him  ; 
the  defendants,  in  answer,  asserted  that  they  had  used  the  mark  for  many  years 
cootijiuously.  This  was  not  so,  in  fact ;  but  it  was  shewn  that  the  mark  had  been 
adopted  by  them  in  the  execution  of  orders  received  from  foreign  correspondents. 
Held,  that  it  was  properly  left  to  the  jury  to  say ;  first,  whether  the  defendants' 
mark  bcm  such  a  close  resemblance  to  the  plaintiffs  as  was  calculated  to  deceive 
the  miwaiy,  and  to  injure  the  sale  of  the  plaintiffs  goods ;  and,  secondly,  whether 
the  defendfuits  used  the  mark  with  the  intention  of  supplanting  the  plaintiff,  or 
whether  it  was  done  in  the  ordinaiy  course  of  business  in  execution  of  orders. — Held, 
also,  that  the  notice  of  the  resemblance  of  the  mark  given  by  the  plaintiff  to  the  def  en- 
duits,  did  not,  in  the  absence  of  proof  of  .any  intention  to  imitate  it  on  the  part  of 
the  defendants,  give  the  plaintiff  any  cause  of  action. — The  correspondence  was  com- 
mented upon  by  the  counsel  for  the  plaintiff  in  his  reply,  but  not  by  the  judge  in 
summing  up.  Held,  that  it  was  not  necessary  that  it  should  have  been  commented 
apon  by  the  judge. 

C^se.  The  declaration  stated  that  the  plaintiff,  for  divers  years  before  and  at  the 
time  of  the  committing  of  the  grievances  hereinafter  next  mentioned,  was  an  iron 
manufacturer  and  exporter  of  iron,  and  exercised  and  carried  on,  and  still  did  exercise 
and  carry  on  the  business  of  an  iron  manufacturer  and  exporter  of  iron;  and  the 
{^ntiff,  in  the  way  of  his  said  business,  did  prepare,  manufacture,  make  and  sell,  and 
itill  did  prepare,  &&,  amongst  other  ^oods,  divers  lai^e  quantities  of  bars  of  iron,  of  a 
nperior  quality  and  description,  which  bars  of  iron  the  plaintiff  during  and  at  the 
time  aforeaud  was  and  still  was  accustomed  to  mark  with  a  certain  stamp  or  mark, 
itamped  or  impressed  on  the  said  bars  of  iron  respectively,  of  a  peculiar  form,  shape 
and  appearance,  consisting  of,  [3G8]  to  wit,  two  Roman  capital  letters,  that  it  to  say, 
the  letters  W.  C.(a),  disposed  and  placed  and  enclosed  within  a  certain  oval  figure 
or  Itfacket  in  manner  and  form  following,  that  is  to  say,  ^'W'  C  }  ;  in  order  to  denote 

that  the  siud  bars  of  iron  so  respectively  marked  as  aforesaid  wen,  and  each  of  t^em 
■as,  prepared,  miuiiiCactured,  and  made  by  the  plaintiff,  and  to  distinguish  tiiem  from 
an  bars  of  iron  |vepared,  &c.  by  other  persona.  And  the  plaintiff,  during  and  at  the 
time  aforesaid  had  sold,  and  stiU  did  aeH,  divers  large  quantities  of  sueh  oars  of  iron 
n  by  him  made  and  marked  as  aforesaid.  And  whereas  the  plaintiff,  before  and  at  the 
time  of  the  committing  of  the  grievances  thereinafter  next  mentioned,  had  gained, 
aetioired,  and  enjoyed  great  fame  and  reputation  with  public,  and  also  with  divers 
fncign  merchants  in  pkces  beyond  the  seas,  to  wit,  at  Constantinople  and  Smyrna 
in  Turkey,  on  accoimt  of  the  excellent  quality  of  the  said  bars  of  iron  so  by  him 
prepared,  and  marked,  and  sold  as  aforesaid ;  whereby  the  demand  for  the  said 
bars  of  iron  of  the  plaintiff  so  distinguished  and  marked  as  aforesaid  was  very  great. 
And  t^e  pluntiff,  by  means  of  the  premises  before  and  until,  &c.  had  acquirod  and 
was  acquiring  divers  great  gains  and  profits  by  the  sale  of  his  said  bars  of  iron  so  made 
and  marked  by  him  [as  aforesaid.  Yet  the  defendants,  well  knowing  the  several 
premises,  'but  wrongfully  intending  to  injure  tiie  plaintiff  in  his  sale  of  the  said  bars  of 
mm,  and  to  deprive  him  of  tiie  great  gains  and  pxifits  which  the  plaintiff  mi|;fat^  and 
ctboirise  would,  have  acquired  by  preparing,  manufaeturiii^  markm^,  and  sellmg  such 
[?Sff\  bars  of  iron  so  by  him  made  and  marked  as  aforesaid,  to  wit,  on,  &c,  and  on 
diren  other  days,  &c.,  did  wrongfully,  knowingly  and  fraudulently,  and  against  the 
Till  and  without  the  consent  or  licence  of  the  plaintiff,  prepare,  manufacture  and  make, 
and  cause  to  be  prepared,  &a,  divers,  to  wit,  200,000  bars  of  iron,  of  similar  form  to 
those  of  the  plaintiff,  and  did  wrongfully,  knowingly  and  fraudulently,  and  without 
the  consent  or  license  of  the  plaintiff,  stamp  or  mark,  and  caused  to  be  stamped  or 
nuked,  the  said  bars  of  iron  respectively  with  a  certain  stamp  or  mark,  stamped  or 
iaprcaaed  on  the  said  Ws  of  iron  respectively  in  imitation  of  the  plaintiff's  said  stamp 
er  luri^  and  of  s  fonn,  shape  and  ai^>eaniiice  very  much  resembun^  the  form,  shape, 
Md  anpeaniKe  of  tbe  plaintiff's  said  stomp  or  mark,  to  wit,  consisting  of  two  Boman 
cqiml letters ;  that  is  to  say^  tbe  letters  W.  O.,  disposed,  and  placed,  and  endosed 

(<)  Both  letters  are  of  the  fioman  character,  though  W.,  as  remarked  by  the  Lord 
Chief  Justice  on  the  motion  for  the  new  trial,  is  not,  properly  speaking,  a  Boman 
fetter.  So  the  Germans  call  all  letters  in  our  ordinary  type  Latin  letters,  as  dis- 
tbgnidied  from  Gennaa,  i.e.  blaok-letter. 
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witUna  certain  oval  figure  or  bracket,  in  manner  and  form  following ;  that  is  to  say, 
{^W      ;  and  which  laat-mentioned  mark  the  defendants  then  well  knew  and  intended 

to  be  in  imitation  of,  and  similar  in  appearance  to,  the  said  mark  so  used  by  the 
plaintiff  in  that  behalf  as  aforesaid ;  and  was  [sic]  by  the  defendants  so  used  sod 
stamped  or  impressed  on  the  said  bars  of  iron  respectively,  in  order  to  denote  that 
such  bars  of  iron  so  by  them  prepared,  manufactured,  made  and  marked  as  aforesaid, 
were  respectively  of  the  genuine  manufacture  of  the  plaintiff,  and  wore  respectively 
bars  of  iron  prepared,  manufactured  and  made  by  the  plaintiff ;  and  the  defendante 
did  knowingly,  wrongfully,  and  fraudulently,  and  against  the  will  of  the  plaintiff,  «id 
without  his  licence  or  consent,  sell  for  their  own  lucre  and  gain  the  said  bars  of  iron  so 
by  them  prepared,  manufactured,  made  and  marked  as  aforesaid,  as  and  for  and  under 
the  false  colour  and  pretence  that  the  same  were  respectively  bars  of  iron  [360]  (rf  ^ 
genuine  manufacture  of  the  plaintiff,  and  so  respectively  prepared,  manufactured  tnA 
made  by  him  as  aforesaid ;  whereas,  in  truth  and  in  facl^  the  plaintiff  had  never  pre- 
pared, manufactured  or  made  the  said  bars  of  iron,  or  any  of  them,  or  any  part  thereof. 
By  means  of  which  said  several  premises,  the  plaintiff  had  been  and  was  wrongfuUf 
and  unjustly  hindered  and  prevented  by  the  defendants  from  selling  and  disposing  of 
divers  large  quantities,  to  wit,  200,000  of  hie  said  bars  of  iron,  so  by  him  prepamd, 
manufactured  and  made  as  aforesaid,  of  great  value,  to  wit,  &c.,  which  the  FUintiff 
would  otherwise  have  disposed  of,  and  had  been  and  was  deprived  of  diven 
great  gains  and  profits,  which  would  otherwise  have  accrued  to  him  from  the  sale 
therew.   And  also  by  means  of  the  premises,  divers  persons  in  parts  beyond  the 
seas,  to  wit,  in  Turkey  aforesaid^  had  been  induced  to  buy,  and  had  bought,  divers 
large  quantities  of  the  said  bars  of  iron  ,80  made,  marked  and  sold  by  the  defen- 
dants as  aforesaii^  as  and  for  bars  of  iron  respectively  of  the  genuine  manufactore 
of  the  plaintiff,  and  aiao  had  been  and  were  induced  to  beUeve,  and  did  Bupp(»e,  that 
the  said  bars  of  iron  so  made,  marked  and  sold  by  the  defendants  as  aforesaid,  were 
respectively  bars  of  iron  made  and  marked,  and  sold,  by  the  plaintiff  as  aforesaid. 
And  because  the  said  bars  of  iron  so  made,  marked  and  sold,  by  the  defendants  u 
aforesaid,  were  respectively  of  inferior  quality  to  those  so  made,  &c,  by  the  plaintiff 
as  aforesaid,  the  said  fame,  credit  and  reputation,  with  the  public,  of  the  said  plaintiff, 
had  been  and  was  greatly  prejudiced  ^d  deteriorated ;  and  also,  by  means  of  the 

grenuses,  the  plaintiff  had  been  and  was  greatly  injured  and  damnified  in  his  said 
usinesB,  and  otherwise ;  to  the  damage  of  the  puuntlff  of  30,0001.,  Sec 
Plea :  not  guilty. 

At  the  tnal  before  Tindal  C.  J.,  at  the  sittangs  [361]  for  London  after  last 
Michaelmas  term,  the  following  facts  were  {nraved  in  evidence.  The  plaintaff 
an  iron  manufacturer  said  the  proprietor  of  extensive  iron  works  near  Mertbyr  Tidvil 
in  South  Wales.  The  defendants  were  also  iron  manufacturers  and  proprietors  of 
iron  works  in  the  said  neighbourhood :  one  of  which  was  called  "  The  Tred^r" 
—another,  "The  Aberdare'^nd  a  third,  "The  Penydarran  Iron  Works."  They 
also  carried  on  the  business  of  iron  merchants.  It  is  the  custom  in  the  iron  tasde 
for  the  different  iron  masters  to  mark  the  iron  made  by  them  with  a  peculiar  marit 
of  their  own ;  (generally  a  letter  or  letters,  having  some  reference  to  the  names  of 
the  maker,  or  of  the  place  where  the  iron  is  made).  The  plaintiff,  and  hu  father 
before  him,  had  been  for  some  yews  past  in  the  habit  of  marking  t^eir  bars  d 
iron  with  their  initial  letters,  placed  in  an  oval  thus — [  W  C 1-  '^^^  marks  usually 
adopted  by  the  defendants  were  the  words  *'  Aberdare  "and  "  Penydarran  "  upon  the 
iron  made  at  these  places ;  and  the  letters  c.  T.  o.  upon  that  made  at  Tredegar.  Since 
the  peace  in  1815,  a  large  trade  for  iron  had  grown  up  between  this  country  and 
Turkey  and  Greece  (which  had  previously  been  supplied  by  Russia),  and  like  plaintiff's 
iron,  marked  {fW  C  ) ,  was  in  great  estimation  in  the  TurHsh  nuurket^  where  die  mark 

in  question  was  generally  known  as  "  the  comb  mark."  It  appeared  to  be  the  custom 
for  several  merchants  to  order  iron  from  different  English  manufacturers,  stamped  wit^ 
particular  marks,  differing  from  their  own  prirate  marks.  In  the  year  1837,  the 
defendants  received  from  a  Mr.  Kerr,  a  Turkish  merchant  in  London,  an  order  for  a 
qiumtity  of  iron  to  be  shipped  by  a  certain  vessel,  and  such  iron  was  directed  to  be 
stamped  W  with  a  little  o  in  an  oval  (^w** )  •    This  order  was  executed  at  the 

Aberdare  works ;  but  the  stamp  was  made  W  with  a  dot  in  an  oval  *- j  •  The 
plaintiff  happening  to  be  there  at  [362]  the  time,  saw  some  of  the  inm  so  maxked, 
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ud  remonstrated  with  the  defendant's  manager  on  the  allefi;ed  similarity  of  the  mark 
to  his  own.  No  further  notice  was  taken  at  that  time ;  and  the  defendants,  in  execu- 
tion of  other  orders,  oontanaed  to  sup[Jy  iron  stamped  with  the  foregoing  letters, 
iriudi  were  afterwards  varied,  aocOTding  to  orders,  to  W  with  a  lai^  O,  in  an  oral, 
i  (  W  Oj  ■   This  latter  mark  was  not  used  till  1838. 

In  March  1839,  the  plaintiff  addressed  a  letter  to  the  defendant  Thompson,  in 
which  he  complained  of  the  continued  use  of  the  stamp,  which  he  designated  as  "  a 
palpable  fraud  "  upon  him.  The  defendant  Thompson,  in  his  answer  (dated  April  in 
^  same  year),  said,  "I  most  readily  admit  that  my  house  has  for  many  years  con- 
tuKMNuly  made  iron  for  the  Turkish  market,  stamped  f  w  ;  )  and  f  «;  W  }  (and  also 


other  marks),  and  I  conceire  they  are  perfectly  justified  in  so  doing : "  and,  he  added, 
"I  belieTe  the  whole  of  the  iron  now  made,  or  nearly  so,  for  the  Turkish  market,  is 
stampt  in  that  form  at  whatever  works  it  may  be  manufactured."  Further  corre- 
noDaeDce  took  place  between  the  parties ;  and  in  one  of  his  letters,  the  defendant 
'um^iBOD,  referring  to  the  mark  in  question,  said :  "  In  fact,  it  is  a  foreign  mark 
(Soanaii),  in  corroboration  of  which  you  can  find  origind  and  unequivocal  testimony, 
if  you  make  inquiry  in  the  proper  quarter."  The  use  of  the  stamp  was  not  disoon- 
tinied  by  Uie  defradants,  but  they  used  it  only  in  the  axeeution  of  foreign  orders. 
Other  mann&eturerB  had  used  somewhat  similar  marks,  having  been  ordered  to  do  so 
kt  the  Tortdsh  mai^et  The  earliest  instance  proved,  was  m  the  year  1834,  when 
iSmn.  Buley,  an  English  firm,  were  ordered  by  a  house  in  Constantinople  to  manu- 
fKtnre  some  iron,  and  stamp  it  Co  A  )  (which,  when  inverted,  would  have  the  appear- 

*nM  of  {V  0)).    This,  the  writer  said,  was  the  mark  of  a  particular  iron  [363]  much 

in  request,  and  which  he  stated  to  be  the  original  mark  of  the  Constantinos.  The 
Cwafemrinos  were  a  Turkish  firm,  who  were  supplied  by  the  plaintiff"  with  iron  marked 
{yi  C  )•   There  was  no  evidence  to  shew  that  any  person  had  been  actually  deceived 

tiw  mark  used  by  the  defendants ;  bat  one  witness  stated  that,  possibly,  in  Asia 
Hinor,  it  might  be  talron  for  the  plaintiff' s  mark. 

The  Lord  Chief  Justice  left  it  to  the  jury  to  say ;  first,  whether  they  were  satisfied 
that  the  defendants'  mark  bore  such  a  cloee  resemblance  to  the  plaintiff's  as,  in  its 
own  nature,  was  calculated  to  deceive  the  unwary,  or  persons  who  were  moderately 
lUled  in  the  article,  and  to  injure  the  sale  of  the  plaintiff's  goods ;  and,  secondly, 
what  was  the  intention  of  the  defendants  in  using  the  mark  complained  of — whether 
it  was  for  the  purpose  of  supplanting  the  plaintiff,  or  done  in  the  usual  course  of  trade, 
ai  in  execution  of  foreign  orders  sent  to  their  house because,  his  lordship  said,  it 
seemed  to  him,  that,  unless  there  were  such  a  fraudulent  intention  existing  (at  least 
hefne  notice),  and  it  were  proved  to  the  satisfaction  of  the  jury,  the  defemlants 
vookt  not  be  liable.  His  lordship  did  not  advert  to  the  defendant  Thompson's  state- 
wnt  in  his  letter  of  Afffil  1839,  that  his  house  had  been  "  for  many  years  continn- 
maly"  in  tiie  habit  of  using  the  mark  in  question ;  but  it  had  been  fuUy  commented 
qmi  by  the  eoonael  for  the  pluntiff'  as  a  mis-statnnent  in  -pwat  ci  fact  The  eflfoct 
<n  the  notice  contained  in  the  plaintiff's  letters,  of  the  resemblance  of  the  marks,  with 
reference  to  tiie  defendants*  continuing  to  use  them  after  such  notice, — supposing  the 
Twvioaa  use  to  be  found  by  the  jury  to  have  been  innocent, — was  reserved  by  his 
■Rdahip,  as  a  point  of  law,  for  the  consideration  of  the  court 

The  jurv  returned  a  verdict  for  the  defendants. 

[364]  Shee  Serit,  in  last  Hilary  term  (Janiwry  13th.  Before  Tindal  C.  J.,  Colt- 
UD,  Erridne,  and  Maule  JJ.),  obtained  a  rule  nisi  for  a  new  ti*ial  on  the  ground  of 
■Mdirection,  and  of  the  omission  of  the  Lord  Chief  Justice  to  comment  upon  the 
■iBitatement  in  defendant  Thompson's  letter,  as  to  the  continuous  use  of  t^e  mark  in 
Vustion(i).  He  cited  BloJiM  v.  Payne  (4  B.  &  Ad.  410, 1  Nov.  &  Mann.  353),  PoMtff 
T.  rotter  (3  a  &  Ad.  114),  Fosttr  v.  Charles  (6  Bingh.  398,  7  Bingh.  105,  4  Moo.  &  P. 
II,  741),  ^<K»T.  S^kes  (3  R  &  C.  641,  5  D.  &  R  292),  MiUingtm  v.  Fox  (3  Myl.  &  Cr. 
SSSX^ftmA  v.  PeJah  (2  Stra.  1263),  Com.  Dig.  Action  on  the  case  for  negligence,  (A.  5). 

«r  T.  Wilde,  Bompas  and  Chaanell  Serjts.,  now  shewed  cause.  First,  as  to  the 
■iriireelun).   If  then  was  no  semblance  between  the  plaintiff's  and  the  defeiktiuits' 

{b)  The  case  was  also  moved  on  the  ^und  that  the  verdict  was  against  evidence,  but 
«  riwwing  cause,  the  Lord  Chief  Justice  said,  he  thought  the  question  was  so  entirely 
ior  the  jury,  diat  the  court  ought  to  be  relieved  from  the  consideration  of  that  point 
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mark,  calculated  to  deceive  any  one,  there  ia  no  pretenoe  for  the  action.  The  notice 
of  tiie  alleged  resemblance  can  have  no  effect  in  this  point  oi  view ;  for,  if  in  fact, 
the  murks  used  by  the  defendants  had  no  tendency  to  injure  the  plaintiff,  any  notice 
by  ihe  latter  cannot  give  the  marks  that  character.  The  jury  have  found  a  general 
verdict,  and  may  therefore  have  negatived  the  fact  of  resemblance.  But  aasumiDe 
that  a  resemblance  did  exist,  then  the  second  question  was  properly  left  by  the  Lora 
Chief  Justice,  whether  the  marks  were  used  by  the  defendants  for  the  purpose  of 
supplanting  the  plaintiff;  or  whether  they  were  used  bon&  fide,  in  the  usuiJ  course  of 
trade,  pursuant  to  orders  received  from  correspondents.  The  other  side  must  M;gue, 
that  it  is  [366]  not  necessary  that  the  defendants  should  have  known  that  the  marks 
were  calculated  to  deceive  others,  if,  in  fact,  they  were  so  calculated ;  but  there  is  no 
authority  for  such  a  proposition.  The  intention  of  the  party  is  an  easenfeial  ingredient 
of  the  nght  of  action.  The  cases  cited  when  the  present  rule  was  obtaiDed,  fully 
support  the  summing  up  of  the  Lord  Chief  Justice.  In  S^kes  v.  Sykes  (3  B.  &  d  541, 
5  D.  &  S.  292),  which  was  an  action  for  fraudulently  imitating  the  plaintiff's  inaik, 
and  selling  certain  articles  so  marked,  as  and  for  articles  of  the  manufacture  <A  the 
plaintiff,  it  appeared  that  the  plaintifiF's  father  bad  formerly  obtained  a  patent  for  the 
manufacture  of  shot-belts,  &c. ;  which  patent  had  been  held  invalid  by  reason  fA  a 
defect  in  the  specification ;  but  the  father,  and  the  plaintiff  after  him,  bad  contiuned 
to  mark  their  articles  "Sykes'  Patent,"  in  order  to  distinguish  them  as  their  manu- 
facture. The  defendants  subsequently  commenced  the  manufacture  of  articles  of  the 
same  sort,  but  of  an  inferior  description,  and  sold  them  at  a  reduced  price  to  the  retail 
dealers.  They  marked  them  with  a  stamp  closely  resembling  the  plaintiff's,  in  order 
that  the  retail  dealers  might,  as  in  fact  they  did,  sell  them  again  as  and  for  goods 
manufactured  by  the  plaintiff.  It  was  contended  for  the  defendants,  tliat,  as  one  (tf 
them  was  named  Sykes,  he  had  a  right  to  mark  his  goods  with  l^t  name,  and  had 
also  as  much  right  as  the  plaintiff  to  add  the  word  "patent,"  there  being,  in  foct,  no 
patent  to  protect  the  plaintiff's  goods.  But  Bayley  J.  at  the  tried  overruled  the 
objection,  on  the  ground  that  the  defendant  had  no  right  to  mark  his  goods  as  and 
for  goods  manufactured  by  the  plaintiff;  and  the  court  afterwards  upheld  his  ruling. 
There,  it  expressly  appeared  that  the  goods  were  marked  with  the  particular  stamp, 
in  order  that  they  might  be  sold  [366]  as  the  plaintiffs.  There  was  another  point  in 
that  case  upon  which  the  other  side  might  rely.  It  was  proved  that  the  retiul  dealers, 
who  purchased  of  the  defendants,  knew  by  whom  they  were  manufactured,  and  tbey 
sold  them  as  the  manufacture  of  the  plauitiffa ;  and  it  was  urged  that  the  evidence 
•did  not  support  the  ^legation  in  the  declaration,  that  the  defendants  sold  the  goods 
as  and  for  goods  made  by  t^e  plaintiff,  but  that  they  aoM  them  to  tJiird  persons,  in 
-order  that  tiiey  might  a^  them  aa  and  for  goods  made  by  the  |^nt^.  The  declaia- 
tion  however  was  held  to  be  subatantiaUy  proved.  Tliere  the  intention  of  die  defot- 
'dante  that  the  gooda  so  marked  by  them  should  be  sold,  either  by  themselves  or 
others,  as  the  piaintiff's  manufacture,  was  clearly  established.  In  Blofidd  v.  Pa^ 
^4  B.  &  Ad.  410,  1  Nev.  &  Mann.  353),  the  declaration  stated  that  the  plaintiff,  being 
the  inventor  and  manufacturer  of  metallic  hones,  used  certain  envelopes  for  the  same, 
'denoting  them  to  be  his  ;  and  that  the  defendants  wrongfully  made  other  hones,  and 
wrapi>ed  them  in  envelopes  resembling  the  pluntiff's,  and  sold  them  as  and  for  the 
pliuntiff*B ;  whereby  the  plaintiff  was  prevented  &om  selling  many  of  his  htmes,  and 
they  were  depreciated  in  value  and  reputataon,  those  of  the  defendants  being  inferior ; 
and  it  was  held  that  the  plaintiff  was  entitled  to  some  damages  for  the  invasion  dt  his 
r^t  by  the  fraud  of  t^e  defendants,  though  he  did  not  prove  that  the  hones  were 
inferior,  or  that  he  had  sustained  any  specific  damage.  But  in  that  case  it  was  proved 
that  the  defendants  had  obtained  some  of  the  plaintiff's  own  wrapper^  tmd  had 
wrapped  their  hones  in  t^em ;  so  that  a  fraudulent  intention  was  ^so  established  in 
that  case  beyond  all  question.  In  MUlmgton  v.  Fox  (3  Myl.  &  Cr.  338)  the  court 
of  Chancery,  it  is  true,  granted  a  perpetual  injunction  against  the  use  [367]  hy 
-one  tradesman  of  the  trade  marks  of  another,  although  such  marks  had  been  so 
used  in  ignorance  of  their  being  any  person's  property,  and  under  the  belief  that 
they  were  merely  technical  terms ;  but  the  main  question  in  that  case  ultimately 
turned  upon  the  costs,  which  were  refused  to  the  plaintiffs ;  and  there  the  marks  used 
by  the  defendants  were  identically  the  same  wiUi  those  used  by  the  plaintiffs,  and 
not,  aa  ia  alleged  in  the  pr^isnt  case,  a  mere  resemblanoe.  The  Lord  ChancellcH',  io 
giving  judgment  in  that  case,  observed,  "The  sole  object  I  had  in  looking  into  the 
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{headings  ia  this  cause  was,  to  satisfy  myself  as  to  what  ought  to  be  done  with  respect 
to  the  queation  of  costs ;  having  previously  come  to  t^e  conclusion  that  there  was 
sufficient  in  the  case  to  shew  that  the  plaintiffs  had  a  title  to  the  marks  in  question ; 
and  they  undoubtedly  had  a  right  to  the  assistance  of  a  court  of  equity  to  enforce 
that  tiuk  At  the  same  time,  the  case  is  very  different  from  the  cases  of  this  kind 
that  iwully  occur,  where  than  haa  been  a  fraudulent  use  by  one  trader  of  the  trade 
marks  or  names  used  by  uiother.  I  see  no  reason  to  brieve  that  there  has  in  tiiis 
case  been  a  frandident  use  of  the  plaintifb'  mwks.  It  is  positiTely  denied  by  the 
evidence ;  and  there  is  no  evidence  to  shew  that  the  defendants  were  even  aware  ot 
the  existence  of  the  pluntiffs,  as  a  company  manufacturing  steel ;  for  although  there 
is  no  evidence  to  shew  that  the  terms  '  Crowley '  and  *  Crowley  Millington '  were 
moely  technical  terms,  yet  there  is  sufficient  to  shew  that  they  were  vety  generally 
used,  in  conversation  at  least,  as  descriptive  of  particular  qualities  of  steeL  In  short, 
it  does  not  appear  to  me  that  there  was  any  fraudulent  intention  in  the  use  of  the 
marks.  That  circumstance,  however,  does  not  deprive  the  plaintiffs  of  their  right 
to  the  exclusive  use  of  th(»e  names ;  and  therefore  I  stated,  that  the  [368]  case  is 
so  made  out  as  to  entitle  the  plaintiff  to  have  the  injunction  made  perpetu^"  The 
result  therefore  of  that  case  is,  that  the  Lord  Chancellor  decided  that  the  plaintifis 
were  entitled  to  the  sole  use  of  particular  marks,  which  indeed  was  not  contested  on 
the  part  of  the  d^endants ;  but  ois  lordship  refused  ihe  costs,  on  the  ground  that  the 
litigation  was  unnecessary,  as  the  plaintiffs  had  abandoned  t^eir  claim  to  an  account. 

Blanchatd  v.  SiU  (2  Atk.  484)  is  in  favour  of  the  defendants.    In  that  case  Lord 
Hanlwicke  refused  an  injunction  to  restrain  the  defendant  from  using  the  Mo^ 
stamp  on  his  cards,  although  the  phdntiff  had  suggested  the  sole  right  to  be  in  him, 
by  having  ai^ropriated  the  stamp  to  himself,  comormably  to  the  charter  granted  to 
the  Card-makers  Company  by  King  Charles  I.    His  lordship  said,  "  Every  particular 
trsder  has  some  pu-ticular  mark  or  stamp ;  but  I  do  not  know  any  instance  of  granting 
an  injunction  here,  to  restrain  one  trader  from  using  the  same  mark  with  another ; 
and  I  think  it  would  be  of  mischievous  consequence  to  do  it"   His  lordship  then 
referred  to  a  case  cited  in  SovUum  v.  How  (Poph.  144),  (which  had  been  mentioned  in 
the  argument),  where  an  action  was  brought  by  a  cloui-worker  against  another  of  the 
same  trade,  for  none  Uie  same  mark,  and  judgment  was  given  that  ^e  action  wonld 
lie ;  '*  but,"  hia  lordship  added,  "  it  was  not  the  single  act  of  making  use  of  the  mark 
that  was  sufficient  to  nuuntain  the  action,  but  doing  it  with  a  fraudulent  design,  to 
put  off  bad  cloths  by  this  means,  or  to  draw  away  customers  from  the  other  clothier." 
In  Scott  v.  Morgan  (2  Keen,  212),  an  injunction  was  granted  to  restrain  the  defendant 
from  running  an  omnibus  having  upon  it  such  names,  words  and  devices  as  to  form 
a  colourable  miitation  of  the  names,  words  and  devices  on  the  om-[369]-nibuse8  of  the 
I^ainti% ;  but  the  decision  rested  also  on  the  ground  of  the  imitation  having  been 
practised  by  the  plaintiff,  with  the  intention  to  deceive  the  public,  and  to  injure  the 
pUintiff.    Foster  v.  Charles  (6  Bingh.  396,  7  Bingh.  105,  4  Moo.  &  B.  61,  741)  was  an 
action  for  giving  a  false  character ;  and  Corbett  v.  Brown  (8  Bingh.  33,  1  Moo.  &  So. 
85,  1  Moo.  &  Bob.  108, 5  C.  &  P.  363)  was  a  similw  action ;  but  they  are  not  material 
to  the  present  ease.   In  PolkiU  v.  Weuter  (3  B.  &  Ad.  114)  a  bill  of  e»shange  was  pre- 
sented for  aceeptanoe  at  the  offioe  of  the  drawee,  when  he  was  absent   The  defen- 
dant who  lived  in  l^e  same  house  with  the  drawee,  being  informed  by  one  of  the 
payees,  that  the  bill  was  periecting  regular,  was  induced  to  write  on  the  bill  an 
acceptance,  as  by  the  procuration  of  the  drawee,  believing  that  the  acceptance  would 
be  sanctioned,  and  the  bill  paid  by  the  latter.    The  bill  was  dishonoured  when  due, 
and  the  indorsee  brought  an  action  against  the  drawee,  and,  on  proof  of  the  above 
hcts  was  nonsuited.    The  indorsee  then  sued  the  defendant  for  falsely,  fraudulently 
and  deceitfully  representing  that  he  was  authorised  to  accept  by  procuration.  On 
the  trial  the  jury  negatived  all  fraud  in  fact ;  but  it  was  held,  notwithstanding,  that 
the  defmdattt  was  liu>le ;  because  the  making  of  a  representation  which  a  party Itnows 
to  be  untrue,  and  which  is  intended,  or  is  oUculated  from  the  mode  in  which  it  is 
made,  to  induce  another  to  act  on  the  faith  <»f  it,  so  that  he  may  incur  damage,  is 
a  baud  in  law ;  and  thai  the  defendant  must  be  considered  as  having  intends  to 
make  soch  representation  to  fdl  who  received  the  bill  in  the  course  of  its  circulation. 
The  acceptance  by  procuration  amounted  to  a  statement  by  tiie  defendant  that  he  had 
aathority  to  accept^  a  statement  which  was  false  in  fact    [370]  [Cresswell  J.    It  was 
false  also  to  his  own  knowledge.]   It  was  the  same  as  forging  a  bill  with  the  intention 
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of  paying  it ;  but  that  case  has  no  analogy  to  the  present.  There  is  do  false  repre- 
sentation in  this  case — unless  the  defendants  used  the  mark  in  question  with  the 
intention  that  their  iron  should  be  taken  for  the  plaintiff's.  That  might  hare 
amounted  to  a  false  representation ;  but  that  question  was  left  by  the  Lord  Chief 
Justice,  and  was  ne^tivcd  by  the  verdict. 

The  decUuation  m  this  case,  in  fact,  precludes  any  question  on  the  subject.  The 
plaintiff  is  bound  to  prove  not  all  that  he  states,  but  so  much  only  as  is  sufficient  to 
give  him  s  cause  of  action.  The  declaration  contains  three  distinct  allegations ;  two 
^  which  must  at  least  be  proved,  if  not  all  three.  Omitting  the  intention  of  the 
defendant  to  injure  the  plamtifi^  no  cause  of  action  is  disclo^  b^  the  dedaratim. 
The  declaration  states,  that  the  defendants  did  wrongfully,  knowingly  and  fraodn- 
lently,  and  against  tiie  will,  &c.  of  the  plaintiff,  prepare,  numufacture  and  make  certain 
bars  of  iron,  and  did  wrongfully,  knowingly  and  &andnlently  stamp  and  mark  the 
same  with  a  certain  stamp  or  mark,  in  imitation  of  the  plaintilfB  said  stamp  or  mark. 
That  allegation  imputes  intention ;  it  does  not  mean  that  the  defendants'  mark  was 
an  accidental  resemblance  of  the  plaintiff's,  but  that  it  was  intentionally  a  copy.  The 
declaration,  after  describing  the  mark  so  used  by  the  defendants,  proceeds  thus — 
"  which  last-mentioned  mark  the  defendants  then  well  knew,  and  intended,  to  be  in 
imitation  of,  and  similar  in  appearance  to,  the  mark  used  by  the  plaintiff,  and  was  by 
the  defendants  so  used,  in  oraer  to  denote  that  such  bars  of  iron  by  them  prepucd, 
Ac.,  were  of  the  genuine  manufacture  of  the  plaintiff,  «ad  prepared,  &c.  by  him. '  So 
far  there  is  no  statement  of  anv  injury ;  but  the  declaration  {noceeds  to  alle^  that 
"  the  defendants  did  knowingly,  wrongfully  and  fraudulently,  [371]  and  against  the 
will  of  tlie  |^tunti£^  and  wil£out  his  uoence,  &c.,  sell,  for  their  own  lucre  and  g^n, 
^e  bars  of  iron  so  by  them  prepared  and  marked,  as  and  for,  and  under  the  false 
colour  and  pretence  that  the  same  were,  respectively  bars  of  iron  of  the  genuine  manu- 
facture of  the  plaintiffs."  No  cause  of  action  is  shewn  before  this.  It  is  impossible 
to  separate  the  intention  of  the  defendants  from  the  fact  of  their  selling  their  iron,  as 
and  for  the  plaintiff's  iron.  This  is  the  only  injury  to  the  plaintiff.  The  action  is 
brought  to  recover  compensation  for  this  specific  injury,  viz.,  the  sale  of  their  goods, 
as  and  for  the  plaintifiTs  goods :  all  the  rest  is  merely  introducton^.  An  ^^^on 
that  the  defendants  had  sold  their  goods,  as  and  for  the  plaintifi^^s,  to  his  damage, 
might  perhaps  have  disclosed  a  sufficient  cause  of  action ;  but  a  mere  alle^tacm  of 
a  sale  of  goods  resembling  the  plaintiff's,  would  not  have  sufficed.  The  ^ueetunu 
therefore  tiiat  were  left  1^  t^e  Lord  Chief  Justice  were  preoiMly  those  which  wen 
painted  out  by  the  plaintiff  on  the  reocnd.  The  mere  intei£wence  by  the  defendants 
with  the  plaintiff's  mark  would  clearly  give  no  right  of  action,  unless  such  mark  were 
used  by  hun  in  the  nature  of  an  advertisement  to  the  public  that  the  goods  were  of 
his  manufacture.  There  is  no  case  in  which  an  action  has  been  held  to  be  maintain- 
able, for  using  the  mark  of  another  tradesman,  unless  it  has  been  shewn  that  it  was  so 
used  for  the  puipose  of  deceit.  The  declaration  in  this  case  is  not  proved  by  shewing 
that  the  letters  W  O  might  possibly  in  Asia  Minor  be  mistaken  for  W  C ;  no  witness 
having  proved  that  there  was  any  such  mistake  in  point  of  fact 

mtn  respect  to  the  notice,  the  plaintiff  says  in  effect  in  his  letter,  "you  have 
copied  my  mark ; "  and  this  is  denied  by  the  defendant  Thompson  in  his  answer.  Such 
^72j]  a  notice  clearly  cannot  affect  the  defenduite  with  any  liability  whidi  had  not 
previously  attached  to  them. 

Hhee  Serjt  in  support  of  the  rule.  Firsts  as  to  ihe  miacUrection.  Hie  defence  set 
up  WM,  that  the  defeoduit  did  not  use  the  mark  in  question,  with  tlie  view  ot 
imitating  the  plaintiff's  mark,  but  in  pursuance  of  orders  received  from  abroad ;  and 
it  was  as  to  the  sufficiency  or  insufficiency  of  this  defence  that  the  jury  needed  the 
direction  of  the  judge.  No  objection  is  taken  as  to  the  first  point  that  was  left, 
namely,  whether  the  defendants'  mark  bore  so  much  resemblance  to  the  plaintiff's  as 
to  deceive  the  unwary,  or  persons  of  ordinary  skill.  The  direction,  however,  should 
have  sto[^>ed  there,  and  the  second  point  left  for  the  consideration  of  the  jui^  ou^ht 
to  have  been  omitted.  This  point  was,  as  to  the  intention  of  the  defendants  in  using 
the  mark, — whetJier  it  was  adopted  for  the  purpose  of  supplanting  the  plaintiff,  or  in 
the  usual  course  of  trade  and  in  the  execution  of  orders.  But  it  is  submitted,  that 
the  motive  or  intention  of  the  defendants  in  using  the  mark  was  immaterial,  if  the 
resemblance  in  fact  existed,  and  the  defendants  were  aware  of  it  If  t^e  defendaats 
had  received  orders  in  express  terms  to  mark  their  iron  similarly  to  the  plaintifi,  or 


Digitized  by 


Google 


CBAWSHAY  V.  THOMFfiON 


153 


in  waok  a  way  aa  waa  cakalated  to  malffi  their  iron  paos  for  the  phantitfa,  and  if 
thejr  had  executed  such  orders,  they  would  have  been  hable  to  thi«  addon,  no  matter 
iram  what  motive  they  might  have  aoted.  The  dedaration  ohaxgos  tiiat  the 
defendants  sold  "for  their  own  lucre  and  gain  the  said  bars  of  iron  so  by  them 
proparod,  &Cy  and  marked  as  aforesaid,  as  and  for  and  under  the  false  colour  or 
pr^ence  that  the  same  were  respectively  bars  of  iron  of  the  genuine  manufacture 
d  the  idaintiff."  If  tiiey  manufactured  t^em  to  please  their  correspondents,  still 
it  was  "for  their  own  lucre  [_373]  and  gain;"  and  Sykes  v.  Sykes  (3  B.  &  C.  541, 
6  D.  &  R  292)  is  an  authority  tfaaf^  if  these  correspondents  sold  the  iron  as  the 
plaintiff's,  the  allegation  in  the  declaration,  that  it  was  sold  by  the  defendants,  is 
•apported.  It  was  not  necessary  to  shew  that  the  defendants  had  been  actuated  by 
soy  dishonest  or  immoral  intention ;  it  was  sufficient  to  maintain  the  action,  if  they 
knew  that  the  mark  tiiev  were  usin^  would  deceive  others,  or  was  calculated  so  to  do. 
In  the  aHegataon  whien  hut-mentioned  mark  tke  said  defenduits  then  well  knew, 
and  intended,  to  be  in  imit^ion  of,  and  similar  in  appearance  to,  Ha  said  mark  so 
used  by  the  plaintiffs,"  the  words  "and  intended,"  might  be  omitted.  So  also  might 
the  words  "  in  order  to  denote  "  in  the  following  passage,  which  might  be  read  thus : 
"  sod  was  by  the  said  defendants  so  used.  Sic.,  denoting  that  such  bars  of  iron  so  by 
them  prepared,  &o.,  were  of  the  genuine  manufacture  of  the  plaintiff*."  The  materi^ 
sU^adon  is,  that  the  defendants  knowingly  sold  the  iron,  as  and  for  the  plaintifi^s. 
[Mwle  J.  If  that  be  left  in,  how  can  it  be  said  that  the  direction  was  wrong  1  How 
eookl  the  defendants  knowingly  sell  their  iron,  as  the  plaintifi^s  iron,  without  an 
iot^taon  to  deceive  the  purc^serl]  The  defendants,  possibly,  may  have  originally 
used  the  stamp,  not  with  the  intention  of  deceiving  any  one,  but  only  to  gratify  their 
correspondents ;  but  still  if  they  knew  that  ^eir  act  would  deceive  customers,  the 
pkintaff  would  have  a  right  d  action  against  them.  It  is  contended  on  the  ot^er  side, 
that  tiie  allwation,  tiiat  uie  defenduits  mark  was  used  "  in  imitation  "  oi  the  plaintifi*B 
vmk,  inelaaes  an  imputation  of  intention  to  deceive.  But  it  does  not  do  so  more 
than  the  aHeeition  in  Polhm  v.  Walier  <3  K  &  Ad.  114),  that  the  defendant  "did 
Usely,  fraudulently  and  deceitfully  i-epresent  and  [374]  pretend  that  he  was  duly 
sut^xised  "  to  acoept  the  bill.  Here,  the  defendants  have  knowingly  done  that  which 
viS  deceive  the  plaintiff's  customers ;  and  the  same  erroneous  impression  is  produced 
their  acts,  as  was  created  in  PdkiU  v,  fValier,  by  the  defendant  accepting  the  bill 
M  fay  procuration,  when  he  had  no  authority  to  do  so.  The  two  cases  are  parallel, 
niqioong  tJiat  hcve  the  defendants  put  a  mark  upon  their  iron  so  like  the  plaintiff's, 
that  they  knew  it  would  deceive  others :  for  that  would  shew  that  they  intended  to 
pus  off  their  iron  ss  his.  fColtman  J.  It  might  be  evidence  that  they  did  so,  but  it 
woold  be  no  more.]  Fraud  in  law  would  be  sufficient  [Maule  J.  Would  that  be 
•0,  witJkout  an  actual  intention  to  deceive  on  their  part?]  The  law  will  infer  intenticm 
faom  the  acta  of  a  party.  In  FosUr  v.  Charles  (6  Bin^h.  396.  4  Moo.  &  P.  61), 
Tmdal  C.  J.  sud,  "  It  has  been  urged  t^t  it  is  not  sufficient  to  shew  that  a  represen- 
tation, on  which  a  plaintiff  has  acted,  was  false  within  the  knowledge  of  the  defendant^ 
and  that  damage  has  ensued  to  the  plaintiff,  but  that  the  plaintiff  must  also  shew  the 
Butive  which  actuated  the  defendant.  I  am  not  aware  of  any  authority  for  such  a 
position,  nor  that  it  can  be  material  what  the  motive  was.  The  law  will  infer  an 
tnproper  motive  if  what  the  defendant  says  is  false  within  his  own  knowledge, 
and  is  the  occasion  of  damage  to  the  plaintiff."  And  when  the  case  came  before 
the  coort,  after  a  second  trial  (7  Bingh.  105.  4  Moo.  &  P.  741),  his  lordship 
■id  **The  question,  therefore,  is,  whether  if  a  party  make  representations  which 
he  knows  to  be  &lse,  snd  occasions  injury  thereby,  he  is  not  liable  for  the  con- 
aeqaenees  of  his  folsehoodi  It  would  he  most  dangerous  to  hold  that  he  is  not. 
Jot  copftision  aeems  to  have  wisen  from  not  distinguishing  between  what  is 
ERS]  fraud  in  law,  and  the  motives  for  actual  fraud.  It  is  fraud  in  law  if  a  party 
Bakes  rejH-esentations  which  he  knows  to  be  false,  and  injury  ensues,  although  the 
ntire  from  which  the  representations  proceeded  may  not  have  been  bad  ;  the  person 
who  makes  such  representations  is  responsible  for  the  consequences."  To  apply  that 
doetrine  to  the  present  case—the  defendants  have  relied  upon  the  honesty  of  their 
■Botires  in  using  this  mark ;  and  that  was  left  to  the  jury  as  a  substantive  defence  ; 
bursas  it  was  really  immateri^  [C^vsswell  J.  In  Foster  v.  CharUa  the  defendant  had 
Mde  a  Use  statement,  knowing  it  to  be  falsa;  and  that , could  hardly  be  said  to  be 
done  by  him  in  the  ordinary  course  fA  iHiainess.]  In  considering  the  two  points  1^ 
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tx>  tiie  jury  in  connection  with  the  verdict,  the  plaintiff  may  aseume  that  the  resemUuM* 
prored  was  considered  by  them  as  calculated  to  deceive,  and  that  the  verdict  was  given 
upon  that  ground ;  and  if  so,  what  difference  would  there  be  between  using  the  mark 
in  question  on  the  iron  and  putting  W.  C.  on  it  or  Btammng  upon  it — *'This  is 
Crawshay's  iron?"  [Maule  J.  Supposing  the  defendants  had  done  so,  would  it  not 
have  been  necessary  to  shew  they  had  intended  to  sell  it  as  the  plaintaff*s  iron  ^  That, 
it  is  submitted,  would  not  have  been  requisite,  provided  they  did  in  fact  sell  their  irm 
so  stamped,  kiiowing  it  would  deceive  others.  There  was  an  injury  here  to  the 
plaintiff's  right ;  and  that,  as  was  observed  by  Littledale  J.  in  Blofidd  v.  Payne  (a),  \a 
sufficient  to  enable  him  to  maintain  the  action.  [Coltman  J.  You  appear  to  admit 
that  there  must  not  only  be  a  |)robability  that  deception  would  be  practised,  but 
that  there  must  also  be  a  probability  that  parties  would  be  deceived  ;  but  was  not  that 
8  question  for  the  jury  1]  It  was  not  properly  left  to  them.  The  complaint  on  the 
part  of  the  plaintiff  is,  [376]  ^at^  in  the  way  the  case  was  left  to  the  jury,  t^ey  must 
have  considered  t^t  tbe  motive  with  which  the  defendant  acted  was  material ;  but 
CorheU  v.  Brawn  (8  Bingh.  33,  1  Moa  &  Sc.  85,  1  Moa  &  Rob.  108,  6  C.  &  P.  363) 
shews  that  is  not  ao. 

But  whether  the  intention  were  material  or  not,  it  was  important  that  the  jory 
should  have  been  directed  to  consider  the  effect  of  the  notice  given  by  the  plainta^ 
that  the  mark  used  by  the  defendants  was  calculated  to  deceive  others.  In  cases  for 
uttering  base  coin,  the  animus,  with  which  the  act  is  done,  is  most  important.  So,  if 
a  party  charged  with  receiving  stolen  goods  give  a  false  account  of  the  manner  in 
which  he  became  possessed  of  them,  it  is  an  important  fact  for  the  consideration  of  t^e 
jury.  Here,  the  defendant  Thompson  has  given  a  false  account  of  the  origin  of 
use  of  his  mark.  It  is  not  easy  to  say,  upon  the  facts  left  to  the  jury,  what  they  have 
really  found.  [Cresswell  J.  Their  attention  was  drawn  to  two  questions.  Suppose 
the  twelve  could  not  agree  as  to  both  questions,  but  six:  were  agreed  as  to  one,  and  six 
as  to  the  other — having  been  t(Jd  that  the  decision  of  ei^er  question,  aocording  to  the 
view  which  ox  of  them  in  fact  took  of  it,  would  au^orise  a  verdict  for  the  defendaDts 
— would  not  that  support  a  general  vonJict^  Tlmt  may  be  doubtful.  There  is  no 
valid  distinction  between  the  use  of  two  identical  murks,  and  of  two  that  are  so  like, 
that  they  may,  by  casual  observers,  be  mistaken  for  each  other.  In  Sykes  v.  ^kes  the 
parties  bore  the  same  name,  and  the  marks  used  by  the  defendant  were  not  identical 
with  those  used  by  the  plaintiff.  So,  in  Blofield  v.  Payne.  [Tindal  C.  J.  There  the 
defendant  had  taken  the  plaintiff^s  own  wrappers  to  inclose  his  hones  in.]  MiUtngUm 
V.  Fox  (3  Myl.  &  Cr.  338)  shews  that  an  act  not  unlawful  in  [377]  itself  may  become 
so  by  a  notice  that  it  is  injurious  to  another.  In  Com.  Dig.  tit.  Action  upon  the  case 
for  negligence  (A.  5),  it  is  said,  "  if  a  dog  has  once  bit  a  mim,  and  the  owner,  having 
notice,  keeps  him  and  lets  him  go  about  or  lie  at  his  door,  action  lies  against  1^  by  a 
peraon  bit,  though  it  happened  by  his  treading  on  the  dog's  toes ; "  and,  again,  *'  S  a 
dog  chases  sheep,  &o.  without  setting  on,  or  notice  before,  to  the  master,  an  action  does 
not  lie."  These  authorities  shew  tOBt  if  a  party  be  affected  with  knowledge  of  tiie 
injurious  tendency  of  certain  acts,  he  is  lialue  for  their  consequences.  [Tinoal  C.  J. 
That  is  so  in  a  large  class  of  cases  as  to  nuisances.] 

Assuming,  then,  that  a  resemblance  has  been  found  to  exist  between  the  defendants' 
mark  and  the  plaintiffs,  after  notice  of  the  resemblance,  and  of  the  injurious  effects 
to  the  plaintiff  by  the  defendants'  using  t^e  mark,  it  was  a  wrong  to  the  plaintaff  l^t 
the  defendants  continued  to  use  it. 

Ck)LTMAN  J.  I  am  of  opinion  that  there  has  been  no  misdirection  in  this  case. 
The  declaration  alleys  in  substance  that  the  defendants  made  certain  bars  of  iron 
bearing  a  mark  in  imitation  of  that,  used  by  the  plaintiff,  and  that  they  sold  those  bars, 
with  the  intention  that  they  should  pass  in  the  market  as  bearing  the  plaintiff's  mark. 
That  allegation  gives  rise  to  the  questions  left  by  my  lord  to  the  jury.  Firsts  whether 
there  was  such  a  resembloace  of  the  pluntiff's  mark  as  was  calculated  to  impose  on  any 
nrdinary  person ;  and  secondly,  if  Uiere  was,  whether  the  mark  was  tued  li^  the 
def  enduita  with  the  intention  to  deceive.  It  appears  to  me  that  an  intention  to  deceive 
is  a  necessary  ingredient  in  this  case.  The  intention  is  for  the  jury ;  and  fraud  must- 
be  made  out  by  proof  of  an  intention  existing  in  the  mind  of  the  party,  that  the  iron 

(a)  4  B.  &  Adol.  410,  411,  1  ^ev.  &  M.  363.  Sed  vide,  mUianu  t.  Moatmt, 
4  M.  &  W.  145. 
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should  pose  as  the  iron  of  the  plaintifT.  If  [378]  there  was  such  a  similarity  as  might 
impose  on  ordinary  persons,  and  it  was  shewn  that  the  defendants  were  aware  of  the 
resemblance,  and  ^atit  was  calculated  to  mislead,  the  plaintiff  would  have  been  entitled 
to  the  Terdict,  for  the  intention  to  deceive  would  have  been  manifest.  Evidence  waa 
offered  to  tiie  jury  in  support  of  the  allegation  which  the  plaintiff  had  to  make  out ; 
bat  it  appears  to  me  thsA  uiere  was  nothing  in  that  evidence  to  shew  the  jury  that  the 
defeodaotB  had  sach  a  knowledge  as  allegm,  or  that  the  mark  used  by  the  defendants 
was  80  calcalated  to  decave  as  stated  by  the  plaintiff. 

There  fras  a  good  deal  of  evidence  to  shew  that  persons  might  possibly  be  imposed 
npoD  by  t^e  mark  used  by  the  defendants ;  but  there  was  none  to  shew  that  the 
defenduits  really  believed  that  such  would  be  the  consequence  of  their  using  the  mark 
in  question.  The  plaintiff,  indeed,  told  the  defendants  that  such  was  the  effect  of  their 
QsiDg  the  mark ;  but  it  does  not  appear  that  the  defendants  gave  credence  to  the 
plaintifiTa  statements  upon  this  point.  On  the  contrary,  the  defendant  Thompson 
rejffesented — and  we  have  no  reason — contrary  to  the  finding  of  the  jury — for  saying 
it  VM  not  so, — that  the  mark  they  used  would  pass  for  a  Russian  mai^  in  the  Turkish 
market.  I  think,  therefore,  that  the  two  points  were  properly  left  to  l^e  jury  by  the 
Lwd  Chief  Justice. 

The  next  question  is,  was  there  any  thin^  withdrawn  from  the  consideration  of  the 
joiy^-or,  in  other  words,  was  there  any  miscuriage  as  to  the  manner  in  which  the 
effect  of  the  letters  between  the  parties  was  left  to  the  jury  ?  It  does  not  appear  to 
»e  that  it  can  be  said,  they  were  in  any  manner  withdrawn  from  the  jury.  They 
were  received  in  evidence,  and  fully  commented  upon  by  the  plaintiff's  counsel.  The 
Lord  Chief  Justice  reserved  the  question  as  to  the  effect  of  the  notice  contained  in  one 
of  the  letters  for  the  con-{379]-sideration  of  the  court ;  and  it  does  not  appear  that  he 
was  asked  by  counsel  to  comment  upon  the  letters  to  the  jury.  And  it  appears  to  me, 
that,  as  far  as  those  letters  had  any  bearing  upon  the  case,  they  were  fully  m  evidence, 
and  that  their  general  effect  was  left  for  the  consideration  of  the  jury.  I  do  not  think, 
tber^ore,  that  there  is  any  foult  to  be  found  with  my  lord's  direction. 

With  regard  to  the  point  of  law  that  was  reserved  for  the  consideration  of  the 
coart^  as  to  the  effect  of  the  notice  from  the  plaintiff  to  the  defendants,  I  agree  that 
my  brother  Shee,  in  this  view  of  the  case,  was  warranted  in  assuming  that  tiie  jury 
found  there  was  a  resemblance  between  the  mark  used  by  the  pluntiff  axiA  that 
adopted  by  the  defendants;  and  that  such  resemblance  was  calculated  to  mislead 
ordinary  persona — or,  in  other  words,  that  the  jury  had  found  in  the  affirmative  of 
die  first  question  left  to  them  by  the  Lord  Chief  Justice.  Now,  it  is  to  be  observed 
^t  this  notice  is  somewhat  equivocal  in  its  terms.  If  it  mean  that  the  defendants 
most  have  known,  that  injury  would  necessarily  result  to  the  plaintiff  from  the  con- 
tinued ose  of  the  mark  in  question,  that  would  give  some  colour  to  the  argument 
which  has  been  urged  on  the  part  of  the  plaintiff ;  but  I  think  that  is  not  so.  A 
charge  is  made  on  the  one  side,  which  is  not  assented  to  on  the  other.  And  it 
amouDts,  therefore,  to  no  more  than  a  circumstance  in  the  case  upon  which  it  was 
properly  within  the  province  of  the  jury  to  determine. 

Upon  the  whole,  I  t^ink  the  rule  for  a  new  trial  should  be  dischan^. 

Maule  J.  I  also  think  this  rule  should  be  discharged.  The  nrat  quration  is, 
Aether  there  has  been  any  misdirection.  Now,  I  agree  with  what  has  been  said  at 
&e  bar,  that,  in  order  to  see  whether  or  [380]  not  tiiere  has  been  a  misdirection,  we 
must  look  at  the  pleadings  and  to  the  course  of  the  evidence  at  the  trial.  The  declara- 
tim  ^eges  that  the  defendants  fraudulently  sold  certain  bars  of  iron  "  ae  and  for, 
and  under  the  false  colour  and  pretence  that  the  same  were,  respectively,  bars  of  iron 
of  the  genuine  manufacture  of  the  plaintiff."  I  rather  think  that  the  gist  of  the 
action  is  the  selling  iron  of  the  defendants'  manufacture  as  and  for  iron  of  the  plaintiffs 
manufacture ;  and  that  this  allegation  would  have  been  sustained  if  it  had  been 
dtewn  that  the  defendants  had  sold  their  iron  to  their  correspondents  for  the  purpose 
of  being  retailed,  as  of  the  plaintiff's  manufacture.  But  there  is  a  preceding  allegation 
in  the  declaration,  that  the  plaintiff  having  used  a  certain  mark  in  the  manufacture  of 
^  iron,  the  defendants  knowingly  manufactured  their  iron  with  a  mark,  in  imitation 
of  that  used  by  the  plaintiff,  in  order  to  denote  that  sudi  iron  was  mimufaotured  by 
^  l^ntiC  Kow,  I  think  the  declaration  mi^t  hxve  been  good  without  that 
>U%ivtioD ;  and  if  that  be  so,  then  the  question  anses,  whether,  that  allegation  having 
been iiuerted  in  the  deduation,  it  would  be  necessuy  to  fffove  it;  and  I  think  such 
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proof  would  be  neceBsajy ;  for  it  is  an  allegation  of  a  partioular  mode  of  effecting  tin 
WKHig  oomplaaned  at,  and  ou^t  therefore  to  be  proved  as  alleged.  In  an  actioa  od 
the  OMO  for  diverting  a  watercourse,  the  plaintiff  may  declare  gener^ly ;  bat  if  ha 
state  a  particular  mode  of  divernon,  he  is  not  at  liber^  to  jKrove  an^  other. 

The  first  qoestaon  tiiat  was  1^  by  my  hand  Chief  Justice  was,  in  efiect^  whether 
the  iron  made  by  the  defendants  was  made  so  as  to  imitate  the  iron  of  the  {dtuDtiffa ; 
and  I  think  Uiat  this  was  a  material  question,  for  the  reasons  just  stated ;  and  that, 
from  the  course  of  the  evidence,  that  question  would  have  been  properly  raiaed,  even 
if  the  all^;ation  as  to  the  particular  mode  of  [381]  imitation  had  not  been  contained 
in  the  declaration.  The  plaintiff's  case  is,  that  the  defendants  made  iron  and  marked 
it  in  such  a  manner,  that  it  might  be  taken  as  the  plaintiff's  iron,  uid  in  that  way 
represented  it  as  the  manufacture  of  the  plaintiff ;  aad  this  ia^  in  effect,  the  same  u 
an  allegation  that  particular  words  had  been  used  to  oonvey  such  representation.  The 
question  whether  the  defendants  sold  their  iron  as  the  plaintiff's,  depends  upon 
whether  tiie  mark  itself  represented  that  the  iron  was  manufactured  by  uie  plaintiff 
The  question  for  the  jury  was,  whetiier  such  a  rMtresentation  was  in  fact  made.  It  wai 
left  to  tiiem  to  say,  whether  t^e  mark  was  used  by  l^e  defendants  with  an  intention  to 
deceive.  And  that  was  a  proper  question  to  leave  to  them ;  for  if  t^e  mark  was  not 
so  used,  there  was  no  such  representation  on  the  part  of  the  defendants  as  is  alleged 
in  the  declaration,  and  consequently  the  declaration  was  not  proved. 

The  next  question  submitted  to  the  jury  was,  whether  the  defendants  had  sent 
the  iron  to  Turkey  for  the  purpose  of  supplanting  the  plaintiff  in  that  muket,  w 
whether  it  was  done  in  the  ordinary  course  of  business,  and  merely  in  the  executioi 
of  foreign  orders  sent  to  their  house;  and  his  lordship  added  that,  unless  soch  a 
fraudulent  intmtion  existed,  the  defendants  would  not  be  liable,  at  least  not  beforo 
notice  was  given.  Now,  looking  at  the  course  of  the  evidence,  that  was  equiralent  to 
putting  the  question  whether  the  defenduits  had  sold  their  iron  an  and  ftn*  the 
plaintiff's ;  because,  if  they  had  done  so,  it  would  have  had  a  natural  tendency  to 
supplant  the  plaintiff  in  the  market ;  and  then  the  intention  to  d^raud  would  follow 
as  a  matter  of  law,  as  well  as  of  common  sense.  It  is  difficult  to  conceive  what  other 
object  the  defendants  could  have  had  in  selling  their  iron  as  and  for  the  plaintifTa, 
than  that  of  supplanting  the  plaintiff. 

[382]  Several  cases  were  cited  for  the  purpose  of  shewing  that  it  was  not  necessaiy 
to  prove  that  the  defendants  intended  to  pass  off  their  iron  as  the  plaintiff's ;  but  that, 
whatever  may  have  been  their  motive  in  so  doing,  if  they  executed  the  orders  d 
correspondents,  knowing  that  by  so  executing  them,  their  goods  would  be  calculated 
to  pass  as  the  plaintiff's,  the  substantitd  part  of  the  declaration  was  proved,  and  the 
defendants  would  be  liable.  The  argument  in  effect  amounts  to  this, — if  the  d^fflk- 
dants  sold  their  iron  as  and  for  the  plaintiff's,  they  are  liable,  whatever  may  have 
been  their  motive  for  so  doing.  And  I  agree  tiiat  this  may  he  so.  But  I  think 
the  Lord  Chief  Justice  did,  in  effect  and  substance,  bo  direct  the  jury ;  for  he  told 
them  to  find  for  the  plaintiff,  if  they  considered  that  the  defendants  had  sold  thdr 
iron,  aa  and  for  the  plaintiff's.  If  a  wrong  be  done  by  a  false  representation  of  a  party 
who  knows  such  ropresentation  to  be  f aJ^  the  law  will  infer  an  intention  to  injure ; 
that  is  the  effect  of  PolkiU  v.  fValier  (3  B.  &  Ad.  lU).  The  matter  complained  of  in 
t^t  case  was,  that  the  defendant  had  knowingly  made  a  false  representation  as  to  his 
authority  to  accept  a  bill  of  exchange  for  another  party ;  and  that  fact  having  beoi 
proved,  and  it  also  having  been  proved  that  the  plaintiff  had  sustained  an  injuiy  b^ 
reason  of  such  false  representation,  the  action  was  held  to  lie.  So,  in  this  case,  if  it 
had  been  proved  that  the  defendants  had,  by  any  means,  falsely  and  knowingly  repre- 
sented their  iron  as  of  the  plaintiff's  muiufactore,  the  plaintiff  would  have  bem 
entitled  to  the  verdict ;  but  that,  in  effect^  was  the  question  t^t  was  left  to  the  juiy. 
So,  in  Foster  v.  Charles  (6  Bingh.  396, 7  Id.  106,  4  Moo.  &  P.  61,  741),  the  wrong  oom- 

Slained  of  was,  tiiat  a  false  representation  had  been  know-[38^ingljr  made  by  the 
efendant  as  to  the  ^rcumstances  of  a  third  party,  whereby  the  plaintiff  was  indoeed 
to  employ  such  party,  and  that  an  injury  had  resulted  to  the  plaintiff  tiier^rom ;  and 
these  facte  being  proved,  it  was  held  that  the  action  was  maintainable  without  reference 
to  the  defendant's  motives  in  making  the  statements  So  here,  l^e  complaint  is,  that 
a  false  representation  has  been  made  by  the  defendants,  whereby  the  plaintafT  hM 
suffered  an  injury ;  and  the  action  will  lie  if  that  repr«entation  was  made  knowingly 
by  the  defen(unte  j  and  that  was  tiie  questim  left  by      kffd  to  the  juiy. 
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Kit  another  ^int  is  insisted  upon,  namely,  that  after  the  letters  had  been  given 
in  eridenoe,  shewing  a  notice  to  the  defendants  that  they  were  using  a  mark  on  their 
rm  reeembling  the  plaintiff's,  the  Lord  Chief  Justice  was  wrong  in  Tearing  the  seooiul 
^wrtuHi  to  the  juiT.  It  is  argued  that,  supposing  the  defenduite  mark^  their  iron 
a  »  way  calcubrfed  to  deceive  other  parties,  although  they  had  no  intention  of  doing 
10,  yet  if  they  were  told  that  such  was  the  effect  of  using  the  mark,  and  they  stiU 
continued  to  do  K^  ihey  are  liable  to  an  actdon.  But  I  cannot  quite  accede  to  that 
postkn.  If  a  pairty  is  mordy  told  that  by  continmng  to  do  a  certain  thing  he  may 
vaim  t^en,  and  he  oontinues  to  do  the  thing  without  any  intenti<m  to  pnrauce  that 
decfc,  I  do  not  think  that  an  action  will  lie  against  him — at  any  rate,  certainly  not 
in  tb^  form  of  declaration.  The  effect  of  the  decision  in  MiUmgton  v.  Fox  (3  MyL  & 
Cr.  338),  is,  that  the  Lord  Chancellor  thought  the  defendants  would  have  been  in  the 
wrmg  if  they  had  continued  to  use  the  plaintiff's  marks  after  they  had  received  notice 
bm  the  plaintiffs.  But  why  was  this?  because  it  was  clearly  [384]  shewn,  and  was 
indeed  admitted  by  the  defendants}  that  the  use  of  this  mark  would  have  been  an 
mjnrf  to  the  plaintiffs ;  and  therefore,  if,  ^ter  the  notice,  they  had  continued  to  use 
the  mark,  they  must  have  known  of  the  injury  they  were  doing  to  the  plaintiffs.  But 
We  the  questioD  is,  whether  the  notice  to  the  defendants  was  improperly  excluded 
from  the  consideration  of  the  iuiy ;  and  it  is  contended  that  the  first  question  left 
If  mj  lord  should  have  been  the  only  one  submitted  to  the  jury.  But  it  appears  to 
me  that  the  second  question  was  properly  left  both  upon  the  letters  and  n^  the  rest 
of  the  evidence.  Nothing  was  withdrawn  from  the  jury.  If  his  lordship  had  been 
desired  to  read  the  letters  to  the  jury,  he  would  probably  have  done  so ;  though  I 
do  not  think  he  would  have  been  bound  to  do  so,  provided  they  were  not  withdrawn 
from  Uie  jury. 

Cresswell  J.    I  quite  concur  in  the  opinion  that  this  rule  should  be  discharged. 
As  to  the  question  with  regard  to  misdirection,  it  .appears  that  two  questions  were 
kft  by  my  lord  to  the  jutt.    The  first  was,  whether  there  was  such  a  close  resemblance 
in  the  mark  used  by  the  dfefendants  to  that  of  the  plaintiff  as  to  be  calculated  to  impose 
00  die  unwary,  and  injure  the  plaintiff's  sale.    Now  it  may  be  said  that  this  perhaps 
vas  not  a  necessuy  ingredient  m  the  proof  to  be  given  by  the  plaintiff.    But  it  is  to 
be  observed,  however,  that  there  is  a  distinct  allegation  in  the  deduction,  that  the 
de£nidant8  **did  wron^^ully,  knowingly  and  fraudukntly  stamp  or  mark  the  said  Inrs 
of  inm  respectively  with  a  certain  stamp  or  mark,  stunped  or  impressed  on  the  said 
"ban  <rf  iron  respectsvely,  in  imitation  of  the  plaintiff's  said  stamp  or  mark,  and  of  a 
form,  shape  and  appearance  very  much  resembUng  the  form,  shape  and  appearance  of 
the  i^laintafTs  said  stamp  or  mark,  and  which  mark  the  defendants  then  well  knew 
and  intended  to  be  in  [3B5]  imitation  of,  and  similar  in  appearance  to,  the  said  mark 
so  need  by  the  plaintiff  in  that  behalf  as  aforesaid,  and  was  by  the  defendants  so  used 
and  stamped  or  impressed  on  the  said  bars  of  iron  respectively,  in  order  to  denote 
diat  such  bars  of  iron  so  by  them  prepared,  manufactured,  made  and  marked  as  afore- 
said, were  respectavely  of  the  genuine  manufacture  of  the  said  plaintiff,  and  were 
respectively  han  of  iron  ;^rep^ed,  manufactured  and  made  by  the  said  plaintiff.'* 
Kov,  admitting  that  it  was  not  necessarjr  to  prove  the  first  aUogation,  still  I  think  the 
directicm  to  the  jair  was  perfectly  nght;  for  there  was  nothing  to  support  the 
dedantkm,  and  estwHsh  any  representation  by  the  defendants  as  to  the  iron  being 
of  the  plaintiff's  manufacture,  but  the  evidence  as  to  the  similarity  of  the  mark. 

The  other  question  left  was,  whether  there  had  been  any  baudulent  intention  on 
the  part  <^  the  defendants  to  deceive  customers  by  using  this  mark,  or  whether  it  was 
used  innocently  by  the  defendants  in  the  course  of  the  execution  of  orders  without 
any-  intention  to  deceive ;  and  I  think  it  clear  that  the  latter  expression  must  have 
been  understood  as  meaning  without  any  fraudulent  intention  on  the  part  of  the 
defendants.    This  is  in  the  nature  of  an  action  for  deceit ;  and  it  is  laid  down  in  Com. 
THg-  tit.  Action  upon  the  case  for  a  deceipt  (F.  3),  that  "  the  declaration  regularly 
ou^t  to  chaiy^  that  the  defendant  was  sciens  of  the  matter  b^  which  he  deceived ; 
■zMd  that  he  dS  it  falab  et  fraudulenter.*'   There  is  an  early  case  in  illustration  of  this 
frincipl^  dted  1^  Doderidge  J.  in  Sovffum  v.  Hour  (Poph.  143)  to  this  effect^  as  stated 
m  Pcpham  (page  144) :    An  action  upon  the  case  was  bron^t  in  the  Common  Pleaa 
by  a  clothier, — that^  whereas  he  had  gained  great  reputation  for  his  making  of  his 
ootfa,  1^  ^86]  reason  whereof  he  had  great  utterance,  to  his  great  benefit  and  profit ; 
and  that  he  osed  to  set  his  mark  to  his  cloth,  whereby  it  should  be  known  to  be  hia 
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cloth  :  aDd  another  clothier  perceiviug  it,  used  the  same  mark  to  his  ill-made  cloth  on 
purpose  to  deceive  him ;  and  it  was  resolved  that  the  actiou  did  well  lie."  The  same 
case  is  cited  also  in  Cro.  Jac.  (page  471);  but  it  is  there  said  that  the  action  was 
brought  by  him  who  bought  the  cloth ;  whereas  in  Popham,  the  action  is  said  to  have 
been  brought  by  the  manufacturer,  and  the  gist  (tf  uie  action  appears  to  have  been 
the  use  of  his  mark  "  on  purpose  to  deceive  "  (o). 

In  PoUhUlv.  Walter  (3  B.  &  Ad.  114),  and  that  class  of  cases  no  intention  to  deceive 
was  proved ;  but  there  we  find  falsehood  in  fact,  with  knowledge  on  the  part  of  the 
defendant.  Now  what  falsehood  in  fact  is  there  in  this  case  1  Did  the  defendants 
falsely  represent  thm  iron  [387]  to  be  of  the  pontiff's  manufacture  f  That  is  the 
very  question  in  the  cause ;  and  ^lat  was  left  to  tiie  jury.  Lord  Tenterden,  in  giving 
the  judgment  of  the  court  in  PolhUl  v.  WaUer,  observed,  "If  the  defendant  had  had 
good  reason  to  believe  his  representation  to  be  true, — as,  for  instance,  if  he  had  acted 
upon  a  power  of  attorney  which  he  supposed  to  be  genuine,  but  which  was,  in  fact,  a 
forgery, — he  would  have  incurred  no  liability,  for  he  would  have  made  no  statement 
which  he  knew  to  be  false  :  a  case  very  different  from  the  present,  in  which  it  is  clear 
that  he  stated  what  he  knew  to  be  untrue,  though  with  no  corrupt  motive."  The 
cases  may  be  considered  to  establish  the  principle  that  fraud  in  law  consistB  in 
knowingly  asserting  that  which  is  false  in  fact,  to  the  injury  of  another  (a). 

Can  it  be  contended  that  tiie  mere  use  of  a  similar  mu>k  will  give  a  right  of  action  f 
I  do  not  know  that  a  man  can  have  an  abstract  right  to  use  any  particular  mark ;  but 
long  user  in  a  trade  of  a  mark  may  produce  a  general  impression  that  goods  bearing 
Bucn  mark  are  of  a  putioular  manufacture.  The  notice  here, — although  it  was  argu^ 
that  it  ought  to  have  determined  the  case  in  favour  of  the  plaintiff, — cannot  alter  the 
Jegal  rights  of  the  parties.  MUlijtgton  v.  Fox,  which  was  relied  upon,  does  not  establish 
that  doctrine.  What  is  the  notice  here  1  It  is  to  the  effect  that  the  defendants  were 
using  a  mark  similar  to  that  used  by  the  plaintiff.  But  such  a  notice  is  not  equivalent 
to  ^owledge ;  as  the  defendants  might  dispute  the  resemblance ;  or  they  might  [388] 
admit  the  resemblance,  and  yet  insist  that  tiiey  had  no  intention  of  passing  off  their 
goods  as  the  plaintiff's. 

As  to  the  withdrawal  of  the  letters  from  the  jury,  I  do  not  think  there  is  any 
reason  for  disturbing  the  verdict  upon  that  ground.  If  they  were  commented  upcm 
by  the  counsel  for  the  plaintiff  as  being  evidence  of  facts,  the  Lord  Chief  Justice 
certainly  did  not  tell  the  jury  that  they  were  not  such  evidence ;  if  they  were  used  to 
establish  a  |nx)po8ition  of  law,  their  effect  was  reserved  for  the  consideration  of  the  court. 

TiNDAL  C.  J.  ooncurred. 

Hule  discharged. 

{b)  The  statement  in  Cro.  Jac  is  as  follows : — "  A  clothier  of  Qloucestershire  sold 
very  good  cloth ;  so  that,  in  London,  if  they  saw  any  cloth  of  his  mark,  they  would 
buy  it  without  searching  thereof ;  and  another,  who  made  ill  cloth,  put  his  mark  upon 
it  without  his  privity ;  and  an  action  upon  the  case  was  brought  by  him  who  bougfat 
the  cloth  for  this  deceit,  and  adjudged  maintainable."  In  Popham  this  decision  is 
s^d  to  have  taken  place  in  22  Eliz.,  and  in  Cro.  Jac.  in  33  Eliz. ;  but  it  is  clearly-  the 
same  case.  In  Com.  Dig.,  Action  on  the  case  for  deceipt  (A  9),  the  case  is  thus  referred 
to : — '*  So,  (i.e.  an  action  will  lie)  if  a  clothier  sell  bad  cloths,  upon  which  he  put  the 
mark  of  another,  who  made  good  cloths."  Comyns  does  not  say  by  whom  the  actioa 
may  be  maintained ;  but  as  he  cites  from  Cro.  Jac  only,  it  may  be  inferred  that  be 
considered  the  case  as  establishing  the  right  of  action  in  the  purchaser,  whi(^  it 
certainly  would,  supposing  that  report  to  he  accurate.  The  report  in  Pophun  would 
appear  more  likely  to  be  a  true  version  of  Doderidge's  statement ;  since  the  case,  as 
represented  by  Croke,  would  not  have  been  ven^  apposite  to  that  of  Soaihem  v.  fibw, 
in  which  it  was  cited  by  the  learned  judge.  Lord  Eolle,  however,  expressly  states, 
that  Doderidge  did  not  say  whether  the  former  action  was  brought  by  the  clothier 
or  by  the  vendee,  but  adds — "  Semble  que  gist  pur  le  vendee."    2  RoIL  Bep.  28. 

(a)  Vide  Pasley  v.  Freeman,  3  T.  E.  51 ;  Eyre  v.  Lhmsford,  1  East,  318;  Haycraft 
V.  Creasy,  2  East,  92;  Tapp  v.  Zee,  3  B.  &  P.  367;  Amesv.  Millward,  2  B.  Moore,  713; 
Adamaoa  v.  Jarvis,  4  Bingh.  66 ;  Lyde  v.  Barmrd,  Tyrwh.  &  G.  250,  1  M.  &  W.  101  ; 
Freeman  v.  Baker,  6  B.  &  Ad.  797,  2  Nev.  &  M.  446 ;  Eashck  v.  Ferguson,  7  A.  &  E. 
86,  2  N.  &  P.  269 ;  ^tcnnn  v.  PhiUipps,  8  A.  &  £.  467,  3  N.  &  P.  447.  And  see  aate, 
vol  ii  475,  n.,  vd.  iil  82,  n. 
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Taylor  v.  Lord  Stuart  de  Rothesay.   May  27, 1842. 


Where  a  diBtzingas  to  proceed  to  outlawry  could  not  be  had  by  reason  of  the  defen- 
dant being  a  peer,  the  court  granted  it  to  compel  an  a|^>earance^  idthongh  tiie 
defeodaiit  was  abroad. 

Gaselee  Serjt  applied  for  a  distringas  to  proceed  to  outlawry  lugainst  the  defendant) 
a  peer  of  the  realm,  upon  affidavits  stating  that  he  was  abroad.  [Tindal  C.  J.  referred 
to  Cassidy  v.  Steuart  (ante,  vol  ii.  p.  437).  Maule  J.  The  distrin^u  may  be  taken 
to  enter  an  appearance.  At  least  I  bare  made  orders  to  that  meet  at  chambers, 
under  similar  oircumstances.] 

Per  curiam.   Rule  accordingly  (b). 


[389]  TuGMAN  V.  Hopkins  the  Younger.   May  28, 1842. 

[S.  C.  5  Scott,  N.  R.  464;  11  L.  J.  G.  P.  309.  Applied,  ffDwyer  v.  Geare,  1859, 
1  Sw.  &  Tr.  466;  In  the  Goods  of  Hughes,  1860,  4  Sw.  &  Tr.  210.  Distinguished. 
Lane  v.  Grytts,  1862,  6  L.  T.  535 ;  Broumngg  v.  Pifas,  1882,  7  P.  D.  64.] 

Certain  stock  in  the  long  annuities  was,  by  a  marriage  settlement,  vested  in  trustees 
for  the  separate  use  of  the  wife,  for  life,  and  after  her  death  they  were  to  pay  over 
the  princip^  sum,  together  with  the  interest  and  dividends  then  due  tmd  growing 
thereon,  to  such  person  as  she  might  by  will  appoint  By  faer  will  (reciting  the 
setUement)  she  appointed  executors,  and  directed  them  to  sell  the  principal  stock. 
"  The  ivoceeds  thereof  "  she  bequeathed  to  different  parties.  At  her  death  (for  some 
time  previoaaly  to  which  she  had  lived  apart  from  her  husband),  a  sum  oi  money 
was  found  ait  her  lodgings,  which  was  taken  possession  of  by  the  defendant,  the 
SOD  <^  one  cX.  tlie  executors,  at  the  request  of  his  father,  to  whom  he  immediately 
paid  it  over. — Held,  that  (assuming  the  money  in  question  to  consist  of  tJie 
accamulations  of  the  wife's  dividends),  the  will  did  not  dispose  of  it — Quaere 
whether,  under  the  terms  of  the  settlement,  she  had  power  to  dispose  of  it. — Held 
also,  that^  as  the  executors  did  not  take  jure  representationis,  they  were  not  entitled 
to  the  money. — Held  also,  that  the  money  vested  in  the  husband  at  her  death, 
without  his  taking  out  administration. — Held  also,  that,  as  the  defendant  was  a 
wnxig<loer  in  taUng  the  money,  he  was  liable  in  an  action  iat  money  had  and 
nednd  at  the  suit  <»  the  huiband. 

Debt,  for  money  had  and  received  to  the  use  of  tiie  plaintiff.   Plea:  never 

indebted. 

At  the  trial,  before  Tindal  C.  J.,  at  the  sitting  for  London  after  last  Michaelmas 
t«rm,  the  following  facta  appeared  in  evidence.    In  April  1829  the  plaintiff  married  a 


long  annuitiea.  By  an  antenuptial  deed  of  settlement  (dated  the  1 1th  of  that  month), 
die  above  sum  of  811  Ions  annuities  was  vested  in  the  trustee  of  the  settlement,  apoo 
tnnt  to  pay  the  dividends,  interest  and  income  of  the  same  to  her  for  life,  to  and  for 
her  sole  and  separate  use  and  beneiit,  independent  of  her  husband.  A  power  was 
given  to  the  trustees,  during  her  life,  at  her  request,  to  sell,  assign  and  transfer  any 
put  of  the  same,  not  exceeding  in  value  the  sum  of  3001.,  and  to  apply  the  money 
vising  from  such  sale  or  transfer  to  her  sole  use  and  benefit,  or  to  that  of  any  other 
person  whom  she  [390]  might,  by  deed  or  will,  appoint ;  and,  after  her  decease,  to 
pay,  assign  and  tr^sfer  the  said  principal  sum  of  811.  long  annuities,  or  so  much  thereof 
«  might  remain  undisposed  of  at  the  tisaa  of  her  death,  together  with  the  interest  and 
dividends  then  due  and  growing  thereon,  to  and  for  the  use  such  person  as  she 
might,  by  deed  or  will,  appoint 

In  tiie  latter  end  of  the  same  year,  the  trustees  of  the  settlement,  at  the  request 

(6)  Tide  tbe  uniformity  of  process  act,  2  &  3  W.  4,  o.  39,  s.  3,  which,  in  cases 
whoe  the  defendant  cannot  be  served  with  a  writ  of  summons,  authorises  the  awarding 
of  a  writ  (rf  distringas  "  directed  to  the  sheriff  of  the  county  wherein  the  dwelling- 
luon  or  place  of  abode  of  such  defendant  shall  be  situate,  or  to  the  sheriff  of  any 
fldier  county,  or  to  any  other  office.** 
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of  Mrs.  Tuj^Bum,  and  under  the  power  above  mentioned,  sold  out  I6L,  part  of  tiie  81L 
long  annuiti^  and  paid  over  toe  proceeds,  amounting  to  3001,  to  her ;  but  wlot 
became  ot  this  money  did  not  appear.  In  1831  the  pUuntifi*  and  his  wife  aepinted, 
and  they  continued  to  live  apart  tOl  the  time  of  her  death,  which  occurred  oa  uw  17A 
of  December  1840.  Her  will,  dated  the  29th  of  October  1829,  after  reciting  tin  deed 
of  settlement,  proceeded  thus : — "  Now,  in  execution  of  the  said  power  so  given  to 
me  by  such  indenture,  or  by  any  other  power  or  authority  enabling  me  in  that  behalf, 
I  do  hereby  direct  my  executors  hereinafter  named  to  sell  or  dispose  of,  or  otherwiBe 
call  in,  the  said  sum  of  811  long  annuities,  or  so  much  thereof  as  shall  remain  oodifl- 
posed  of  at  the  time  of  my  decease ;  and  as  to  the  proceeds  thereof,  I  do  hereby  givs 
and  bequeath  the  same  in  manner  and  form  following :  that  is  to  say,  first)  I  give  and 
bequeath  unto  my  executors,  Bobert  Scantlebury  and  Thomas  Hopkins  huvinafter 
named,  the  sum  of  501.  each ;  and  as  to  all  the  rest,  residue  and  remainder  of  the 
proceeds  of  the  said  81L  long  annuities,  I  hereby  give  and  bequeath  the  same  and 
eveiy  part  therecrf  unto  my  two  nieces  Kmma  F.  and  Eliza  F.,  to  be  equally  divided 
among  them."  The  testatrix  then  appointed  the  said  R.  Somtlebury  and  T.  Hopkiiu 
(tiie  father  of  the  defendant)  her  executors.  Soon  after  the  death  of  Mrs.  Tuf^oui, 
the  defendfuit,  by  the  direction  of  his  father,  who  was  in  an  infirm  state  of  [391] 
health,  went  to  her  lodgings,  and  took  from  a  bureau  the  sum  of  841.  38.  6d.  in  bank 
notes,  gold  and  silver,  which  be  claimed  to  belong  to  his  father,  as  executor,  and  which 
he  paid  over  to  bim  the  same  day.  This  money  had  been  laid  out  by  the  executora 
in  the  payment  of  the  funeral  and  testamentary  expenses,  and  a  portion  of  t^e  debta 
of  Mrs.  Tugman.  There  was  no  evidence  that  she  had  any  other  source  of  income 
than  the  stock  in  the  long  annuities.  The  executors  had  taken  out  probate  of  the 
will  "  limited  so  far  only  as  concerns  all  the  rights  title  uid  interest  of  her,  the  said 
deceased,  in  and  to  the  said  sum  of  651.  long  annuities,  and  the  dividends  and  interest 
now  due  and  to  grow  due  thereon ;  and  the  furniture  and  effects  purchased  \jf  the 
said  Mary  Ann  Tugman,  with  the  dividends  and  interest  of  the  said  66L  per  atmrnn, 
long  annuities,  and  all  sarings  and  accumulatioiiB  arising  therefrom,  vbich  die,  the 
said  deceased,  hy  virtue  of  t£e  said  indenture  of  settlement^  had  a  tig^t  to  dinnse 
of,  and  hath  by  her  said  will  disposed  of,  accordingly,  but  no  further  or  otherwise,  Ac. 

It  was  objected  at  the  trial,  on  behalf  of  the  defendant^  that  Mrs.  Tugman's  will 
was  a  valid  appointment,  under  the  settlement,  of  the  841.  3s.  6d.,  which  must  be 
considered  as  the  accumulations  of  her  dividends ;  but  that,  even  if  it  did  not  pass 
to  the  executors,  the  plaintiff  could  only  be  entitled  to  it  upon  taking  out  administra- 
tion; that  the  fund  was,  at  any  rate,  answerable  to  the  funeral  and  testamentary 
expenses  of  the  deceased ;  and,  lastly,  that  the  defendant  was  not  liable,  as  he  acted 
merely  as  agent  for  his  father,  one  of  the  executors,  to  whom  he  had  paid  over  the 
mon^,  and  against  whom  only,  if  at  all,  the  action  could  be  maintained. 

These  objections  were  overruled  by  the  Lord  Chief  Justice,  and  the  pUontiff 
obtained  a  verdict  for  the  sum  [392]  in  question  j  leave  being  reserved  to  move  to 
alter  a  verdict  for  the  defendant. 

Channell  Serjt,  in  last  Easter  term,  having  obtained  a  rule  nisi  accordingly, ' 
Tidfourd  Serjt.  (with  whom  was  Montague  Chambers)  now  shewed  cause.  The 
first  question  is,  whether  the  money  found  in  the  lodgings  of  Mrs.  Tugman  after  her 
death,  belonged  to  her  husband,  the  plaintiff ;  the  second  is,  whether,  supposing  it 
did  belong  to  him,  the  defendant  is  liable  in  this  form  of  action. 

The  mst  question  depends  on  the  terms  of  the  marriage  settlement  and  of  Mis. 
Tugman's  will.  Even  assuming  that  the  sum  of  money  under  consideration  consisted 
of  acciunulations  derived  from  the  dividends  payable  to  the  deceased  under  the 
marriage  settlement,  still  her  will  did  not  profess  to  dispose  of  that  money,  neiUiw 
had  she  any  power  of  disposition  over  it  by  the  settlement.  All  that  the  trustees 
were  empowered  by  the  settlement  to  do,  was,  to  pay  the  dividends  to  her  during 
her  life,  and  after  her  death  to  pay  the  principal  sum,  "  togethw  with  the  interest  uw 
dividends  then  due  and  growing  thereon  "  to  any  person  to  whom  she  mifi^t  appoint 
it^  ^  wilL  This  power  is  confined,  in  tonn^  to  uie  stock  itself,  and  to  such  divuMods 
as  might  be  due  or  growing  due  at  the  time  of  her  death ;  it  does  not  apply  to 
dividends  previously  due,  wnich  had  been  paid  over  to  her.    The  will  follows  the 

Sower  conteined  in  the  settlement,  and  contains  no  residuary  clause.    The  testatrix 
esires  her  executor  to  sell  the  long  annuities ;  and  "  as  to  the  proceeds  thereof  "  she 
makes  certain  bequests ;  but  that  can  only  meui  the  proceeds  of  the  sale  of  the  stock, 
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aot  die  dindendfl  preTioady  reoeiTed  her.  She  had  no  pover  to  pass  any  property 
to  hw  ezecnt<vs  except  the  [39^  puticular  Btock  comprised  in  the  marriage  settle- 
msak  As  soou  as  tiie  trustees  paid  over  the  diridenaB  to  her,  the  money  became 
absolutely  the  property  of  her  husband.  If  a  burglary  had  been  committed  in  Mrs. 
Tubman's  house,  and  property  belonging  to  her  had  been  stolen  from  it,  the  house 
sod  {HDperty  must  have  been  described  in  the  indictment  as  those  of  her  husband  ; 
R.  r.  French  (ay.  By  the  twenty-fifth  section  of  the  statute  of  frauds  (29  Car.  2,  o.  3), 
exjdainiiig  the  statute  of  distributions  (22  &  23  Car.  2,  c.  10),  the  rights  of  the 
husband  over  the  estate  of  the  wife  are  expressly  reserved.  [Maule  J.  But  the 
husbaod  must  take  out  adminutrataon.]  He  undoubtedly  must  do  so  where  he  wants 
to  reoorer  a  chose  in  acticm  belonging  to  his  wife ;  otherwise  he  cannot  sue  for  it ; 
botthis  was  a  chose  in  possession,  tf^the  wife  had  pun^ased  even  wearing  apparel 
for  hraaelf  out  of  tiiis  mone;^,  it  would  have  vested  by  hiw  in  plaintiff »  » to 
have  been  liable  to  be  taken  in  execution  for  his  debts ;  Came  v.  Sriee  (7  M.  Ss  W. 
183).  The  cases  of  Jarman  v.  WooUoton  (3  T.  R.  618),  and  SaseUnttm.  v.  GiU 
(ih  620,  n. ;  S.  C.  more  fully,  3  Dougl.  415),  will  be  relied  on  by  the  other  side; 
but  they  are  clearly  distinguishable  from  this  case.  In  Jarmm  v.  fFooiioton  it  was 
decided  that  if  a  woman,  before  marriage,  with  the  consent  of  her  intended  husband, 
ooDTcys  all  her  stock  in  trade  and  furniture  to  trustees  to  enable  her  to  carry  on  her 
bosiDesa  separately,  and  the  husband  does  not  intermeddle  with  them,  and  there  is 
DO  fraud,  tiie  fumitare  and  the  stock  (although  fluctuating)  are  not  liable  to  his  debts. 
Ib  that  case  the  property  never  belonged  to  the  husfouid ;  and  the  wife  was  oon- 
■idered  to  have  been  in  possession  of  it^  as  agent  for  the  trustees.  HaseUnttm  v. 
p0Q  QiU  is  to  the  same  effect  These  oases  form,  in  fact,  no  exception  to  the  general 
nk— that  all  peraonal  chattels  of  Uie  wife,  not  in  possession  at  the  time  of  tbe 
■airiiga,  if  they  are  reduced  into  possession  during  the  coverture,  are  vested  in  the 
hubaod.  Com.  Dig.  Baron  and  Feme  (£.  3.)  There  are  undoubtedly  cases  in  the 
eedeciaatical  courts  to  shew  that  the  wife  may  dispose  of  the  accretions  of  her 
■epamte  woperty ;  but  by  the  canon  law  husband  and  wife  are,  for  some  purposes, 
coosidaed  separate  persons.  The  rule  of  law  is  clear,  that  the  right  to  take  out 
■dministration  belongs  to  the  husband,  exclusively  of  all  other  perB<ms ;  and  the 
odinary  has  no  power  or  election  to  grant  it  to  any  other ;  1  Wms.  Executors,  242, 
243  (1st  edition ;  3d  edition,  316,  &c.) ;  but  although  entitled,  he  is  not  bound,  to 
tike  out  administration.  In  the  present  case  he  is  under  no  liability  to  make  any 
dirtiftution,  or  to  render  any  aooonnt  itflolony  v.  Kamedtf  (10  Sim.  254)  is  precisdj 
in  painty  and  shews  that  the  {daintiff  was  entitled,  in  his  marital  right,  to  the  money 
in  question.  [Manle  J.  Suppose  there  had  been  a  debt  on  bond  doe  to  ytn.  Tugnura 
bmre  her  marriage,  and  ranaining  due  at  the  time  of  her  death,  the  defendant  must 
KD  the  length  of  contending  that  the  executors  could  recover  the  money  due  on  tiie 
wed.]  Tlat  they  clearly  could  not  do ;  nor  indeed  could  the  husband  until  he  had 
taken  out  administration,  as  the  bond  would  be  a  chose  in  action. 

As  to  tile  second  point — if  this  money  was  the  .  property  of  the  plaintiff,  the 
de^Mhmt,  who  was  a  wrongdoer  in  taking  it,  cannot  discharge  himself  from  responsi- 
bd^  by  saying  that  in  so  doing  he  acted  as  agent  for  ms  father.  This  ease  is 
dirtiiigaishable  from  Si^j^ent  v.  Badeock  (3  B  &  Ad.  354) ;  where  an  attorney  who 
«!■  accustomed  to  receive  certain  dues  for  the  plaintiff,  his  client,  went  [395]  ^m 
^aam  feinng  his  clerk  at  the  office.  The  clerk,  in  the  absence  of  hu  master,  received 
■MMy  on  aocoont  at  those  dues  for  tiie  pbiintiff  (which  he  was  anthoised  to  do),  and 
gne  a  leoeipt  in  his  own  name  for  his  master.  The  aJtbomvy  was  in  bad  oiminutanoea 
^eo  he  left  home,  and  he  never  returned ;  bat  it  did  not  appear  that  his  intention 
not  to  do  so,  was  known  to  the  clerk  at  the  time  of  the  payment.  The  derk  after^ 
wds  refused  to  pay  over  t^e  money  to  the  plaintiff ;  and  on  assumpsit  being  brought 
aainst  him  for  money  had  and  received,  it  was  held  that  the  action  did  not  lie ;  for  the 
wik  had  received  the  money  as  the  agent  of  his  master,  and  was  accountable  to  him 
^  it ;  the  master,  on  the  other  hand,  being  aeoountable  to  the  client  for  the  sura 
ncdved  by  his  derk  (of ;  and  tiiere  was  no  privity  of  contract  between  the  plaintiff 
ttd  defendant.    In  the  present  case  the  plaintiff  waives  the  tort  and  considers  the 

{af  Russell  &  Kyan,  C.  C.  491.    See  also  Farre's  case,  KeL  43 :  Aa;  v.  StaUL  5  C. 
4  P.  201. 

(a)s  See  Bamford  v.  Shmmtmorth,  11  A.  &  K  926. 
C.  P.  III.— 6 
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money  aa  receiTed  the  defendant  to  hia  the  plaintiff  a  use.  Even  if  tiie  defendant 
were  the  agent  of  hiB  father,  he  could  not  iustify^  tibe  oommisaioD  of  the  wroiu;fal  aot, 
on  the  ground  that  he  had  paid  over  the  money  to  hia  principal  (&)>.  [luab  i. 
Supposiog  that  auch  payment  would  hare  diaoha^ed  the  defendants  he  oo^t  to  ban 

pleaded  it.1 

Channell  Serjt.,  in  support  of  the  rule.  It  may  be  admitted  that  it  would  be 
necessary  to  plead  the  payment  over  if  it  was  set  up  by  way  of  answer  to  the  actioiL 
But  the  fact  is  itaed  for  the  purpose  of  shewing  that  if  the  defendant  received  tlw 
money  as  agent  for  his  father,  it  was  not  received  to  the  use  of  the  plaintifT. 

libe  first  question  in  this  case  is,  as  to  the  right  of  Mrs.  Tugman  to  dispose  of  this 
money  by  her  will  [396]  The  case  of  Molon^  v.  Kennedy  (10  Sim.  254)  does  not 
shew  that  a  wife  has  not  the  power  of  disposing  of  the  accretions  of  her  propert^Ti 
where  she  has  power  to  dispose  of  the  property  itself.  On  the  oontrary,  the  Vice- 
Chancellor  in  giving  judgment  said,  "  Mrs.  Molony's  annuity  of  8001  and  every  thing 
that  arose  from  it,  was  exempt  from  the  contarol  of  her  husband  daring  her  life(&)*; 
and  as  the  cash  and  bank-notes  which  were  found  in  her  possession  at  her  death,  ante 
from  that  tmnuity,  they  were  part  of  her  separate  property,  and  she  might  have  dis- 
posed of  them  either  by  deed  or  by  her  will."  But  not  having  dispoeed  of  them  by 
will,  it  was  considered  in  that  case  that  the  husband  was  entitled  to  them  in  hu 
marital  right.  In  Oore  v.  Knight  (2  Yem.  535)  it  was  held,  that  where  a  woman,  on 
marriage,  nad  reserved  a  power  to  dispose  of  her  personal  estate,  all  that  she  died 
possessed  of  was  to  be  taken  to  be  her  separate  estate,  or  the  produce  of  it,  unless  tbs 
contrary  could  be  made  ^P^r  >  ^nd  ae  she  had  power  over  the  principal,  she  mij^t 
dispose  of  the  interest.  The  principle  of  the  role  is  stated  in  WiUiama  on  Executon 
(vol.  i.  p.  iS,  Ist  ed. ;  p.  47,  2d  ed. ;  p.  48,  3d  ed.),  where, — after  referring  to  tin 
case  of  Fe^hce  v.  Gorges  (1  Ves.  jun.  46,  3  Bra  G.  C.  8),  in  whidi  it  was  held  that 
where  personal  property  is  actually  given  or  settled,  or  is  agreed  to  be  given  or 
settled,  to  the  separate  use  of  the  wife,  she  may  dispose  of  it  as  a  feme  sole,  to  the 
full  extent  of  her  interest,  although  no  particular  form  to  do  so  is  prescribed  in  the 
instrument  by  which  the  settlement  or  agreement  was  made, — the  author  proceeds ; 

the  principle  upon  which  that  decision  was  founded  is  this  :  that  when  once  the  wife 
is  permitted  to  take  personal  {property  to  her  separate  use  as  a  feme  sole,  she  must 
take  it  with  all  its  privileges  and  incidents,  one  of  [S^7]  which  is  the  jus  disponendi "  (a). 
[Tindal  C.  J.  Suppose  the  wife  had  laid  out  the  accumulations  of  her  dividends  in  the 
purchase  of  furniture,  would  not  that  have  belonged  to  her  husband  at  her  death.  I 
am  speaking  of  the  strict  legal  interest  of  the  parties ;  it  mig^t  be  different  in  eqoily.] 
Assuming  that  the  wife  had  the  power  to  dispose  of  her  separate  prraerty  and  its 
accretions,  it  is  submitted  that  it  would  not  belong  to  tJie  husband.  In  siujh  a  case 
the  wife  would  be  treated,  as  in  equity,  as  a  feme  sole ;  and  the  property  held  anawe^ 
able  for  her  debts. 

Assuming  that  she  had  the  right  to  dispose  of  the  money,  the  next  question  is, 
whether  Mrs.  Tu^;man  did  dispose  of  it^  by  her  will ;  and  it  is  submitted  that  the 
term  "  proceeds  "  m  the  will  may  certain]^  be  understood  to  meao  the  proceeds  of  tbe 
dividends  previously  received. 

This  being  an  action  for  money  had  and  received,  which  is  of  an  equitable  nature, 
the  court  will  look  at  all  the  circumstances  of  the  case ;  md  if  it  appear  that  in  equity 
the  wife's  executors  would  be  liable  to  pay  her  funeral  expenses  out  of  her  proper^, 
they  would  be  entitled  to  the  money  in  queslaon ;  at  any  rate  tall  Uie  husband  takes 
out  adminisiration.  [Coltman  J.  If  the  hnabuid  is  liable  for  the  funeral  expenses, 
would  he  not  be  so  whetjier  he  had  taken  out  administratiim  or  not? ]  Perhaps  he 
might ;  but  in  this  case,  the  executors,  persons  appointed  by  the  testatrix,  have  paid 
all  the  testamentary  expenses.  In  Molomy  v.  Kemhle  the  vice-chancellor  deducted  t^e 
funeral  expenses  from  me  sum  to  which  the  husband  was  declared  to  be  entitJed.  In 
this  case  therefore  the  plaintiff  cannot  be  entitled  to  the  whole  of  the  money,  whi<^ 
being  the  accretion  of  uie  wife's  separate  property  goes  to  the  executors  in  the  first 
instance — ^fbr  the  purpose  of  [388]  meeting  the  dsMs  and  testamentary  expenses  ct 

(by  See  CaUand  v.  Loyd,  6  M.  &  W.  26. 
(6)*  But  see  Carw  v.  Brice,  ubi  supra, 
(a)  See  the  cases  referred  to,  loo.  cit 
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fta  deceased ;  and  after  ihey  hare  been  paid,  the  exeentors  may  be  trastees  of  the 
naidue  for  the  husband. 

If,  on  the  other  hand,  the  disposition  exercised  by  the  wife  in  her  will  extended  to 
the  stock  only,  then  she  died  intestate  as  to  the  accumulations,  and  the  husband  was 
boond  to  take  out  administration  cseterorum,  as  would  hare  been  done  in  Ledgard  v. 
Godand  (1  Curtis,  286),  if  there  had  not  been  a  question  upon  the  construction  of  the 
will,  which  was  left  for  the  decision  of  t^e  court  of  equity.  The  cases  bearing  on  this 
potDt  are  collected  in  Williams  on  Executors  (vol.  i.  pp.  321-327,  Ist  ed. ;  p.  280, 
3d  (t  3d  ed.).  [TindiQ  C.  J.  A  caeterorum  grant  would  probably  relate  to  choses 
ID  action  only.]  In  Salmon  t.  Ha^a  (4  Hagg.  £)ccl.  Bep.  382,  386),  a  feme  oovert 
hariag  made  a  will  of  her  separate  proper1|yplwt^  having  appointed  no  executor,  the 
ooort  rehued  to  grant  a  limited  administration  with  tiie  papa-  annexed,  to  the  legatees 
therein  named ;  but  according  to  the  course  of  office,  granted  a  general  administration, 
com  testamento  annexe,  to  the  husband ;  and  Sir  John  Nicholl  in  his  judgment  gives 
this  resaon  for  so  doing ;  "  What  would  be  the  effect  of  the  court  rejecting  him  (the 
hmhaod)  1  It  might  lead  to  two  distinct  grants — the  one  limited  to  the  two  daughters 
(the  legatees),  the  other,  to  the  husband ;  because,  if  the  wife  has  left  any  other 
prwerty  than  that  over  which  she  had,  and  has  exercised,  a  disposing  power,  the 
fioabaiid  will  be  clearly  entitled  to  have  a  cseterorum  erant."  [Tindal  C.J.  Sir  John 
NichoU  merely  says,  that  the  husband  might  have  such  a  grant,  not  that  it  was  abeo- 
lotely  neceseaiy.  Maule  J.  Suppose  t^e  defendant  had  taken  the  money  in  the  life- 
time of  the  wife,  in  whose  name  must  an  action  have  been  brought  to  recover  it  1]  The 
wife  wiHikl  prD-r399]-bably  have  been  joined  with  the  husband  for  conformity, 
piuile  J.  Could  not  t^e  husband  have  sued  alone  ?]  Game  v.  Brice  (7  M.  &  W.  183) 
»  ootainly  in  favour  of  that  juopositaon ;  but  equity  would  probably  decide 
differently.  [Maule  J.  But  we  must  decide  according  to  law.  Equity  would  look 
to  all  the  circumstances  of  tdie  case ;  such  as  whether  the  husband  had  supported  the 
wife,  whether  they  had  lived  together,  and  so  forth.  We  have  no  means  of  mstituting 
sach  an  inquiry.] 

The  last  question  is,  whether  this  action  will  lie  against  this  defendant.  The 
ueeotor  is  clearly  entitled  to  some  of  the  property  of  t^e  deceased.  He  is  prevented* 
from  going  himself  to  her  house,  and  he  sends  his  son,  who  takes  the  money,  and 
hiods  it  over  to  hia  fother.  How  can  he,  receiving  this  money  as  agent  for  his  father, 
be  said  to  have  received  it  to  the  use  of  the  pbint^)  It  is  not  denied,  that  if  a 
Hmnfe  does  a  wrongful  act  by  order  of  his  master,  either  the  master  or  the  servant 
■ay  be  liable  in  trespass ;  but  t^is  is  an  action  upon  an  implied  contract  Suppose 
the  father  had  brought  an  actaon  for  money  had  and  receivm  against  the  defendant 
to  recover  the  money,  could  the  latter  have  set  up  the  right  of  a  third  party  as  a 
defenee  I  [Maule  J.  Perhaps  not.  But  a  person  may,  by  his  own  conduct,  render 
himself  liable  to  two  parties.  As  if  he  receives  a  chattel  from  A.,  and  agrees  to 
ntwi}  it  to  him,  he  will  be  liable  to  him,  if  he  does  not  return  it ;  and  he  may  be 
IiiU>le  also  to  the  txiie  owner.]  But  in  such  a  case  the  double  liability  would  not  arise 
bom  one  and  the  same  act ;  neither  would  the  party  be  responsible  in  the  same  fotm 
of  action.  He  would  be  liable,  on  his  contract,  to  A.,  and  would  be  liable,  in  trespass 
or  trover,  to  the  true  owner.  The  taking  of  the  money  by  the  defendant  is  only  one 
art,  aod  he  cannot  be  liable  in  respect  thereof  to  two  different  parties. 


^K)]  TiMDAL  C.  J.   I  think  tlus  rule  must  be  discharged. 


first  questifHi  is^ — ^who  had  the  right  to  tbe  money,  in  respect  of  which  the 
actioo  is  brought,  at  the  time  of  the  death  of  the  phuntaff's  wifeY  It  appeared  that 
•he  bad  been  living  apart  from  her  husband,  having  an  interest  in  some  funded 
property,  which  was  secured  to  her  separate  use,  and  which  she  had  the  power  of 
di^oang  (rf  by  her  will  She  had  made  a  will  and  appointed  the  &ther  of  the  defen- 
diDt  one  of  her  executors.  After  her  death,  the  sum  of  money  in  question  was  found 
locked  op  in  a  drawer  in  her  lodgings ;  and  the  defendant  went  to  the  house  and 
obtained  possession  of  it  for  his  father,  who  was  one  of  her  executors.  Of  what  did 
this  money  cimsist  1 — of  accumulations  of  the  dividends  of  her  separate  estate,  or  of 
wmn^  derived  from  other  sources  1  If  of  the  latter,  no  further  questicm  could  arise, 
m  the  plaintiff  would  clearly  be  entitled  to  recover.  But  admittanj^  that  the  money 
was  the  produce  oi  the  dividends,  the  question  is,  whose  {nvperty  it  waa  at  the  time 
of  the  wife's  death. 

Without  entering  into  Uie  question,  whether  or  not  the  wife  had  the  power  of 
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disposing  by  will  of  the  accumulations  of  these  dividends,  it  is  enough  to  asy  tliat 
no  such  disposition  appears  to  have  been  made  in  this  case ;  as  the  wiU  ia  limited  tn 
tJie  proceeds  of  the  long  annuities  when  sold,  and  leaves  the  prior  accumulatiom 
untouched.  But  then  it  is  said,  that  although  these  accumulations  were  not  di^owd 
of  by  the  wife,  yet^  executors  having  been  appointed,  the  law  vested  the  money  in 
them.  But  tiie  authority  of  these  executors  is  only  co-extenave  witii  the  poww 
«ven  by  the  will ;  for  the  executors  here  do  not  take  jure  representatUmis,  but  under 
the  power  which  the  wife  was  authorised  to  exercise  hy  making  a  will  aa  to  this 
particuhu'  property.    They  are  therefore  not  entitled  to  this  money. 

The  next  question  is  as  to  the  right  of  the  husband  [401]  to  the  money.  In  Com. 
Dig.  tit.  Baron  and  Feme  (K  3),  it  is  laid  down  that  "  all  chattels  personal  which  the 
wife  has  in  possession  in  her  own  right,  are  vested  in  her  husband  by  tiie  manisee, 
though  he  do  not  sunive.  So,  chattels  personal,  not  in  possession  at  the  tame  of  ue 
mamage,  if  they  are  reduced  into  possession  during  the  coverture "  (citing  Co.  Litt 
351  b.).  It  has  been  admitted^  in  the  course  of  the  argument,  that  if  this  moaey  had 
been  taken  away  during  the  lUetime  of  the  wife,  the  action  must  have  been  lMY»i^t 
by  the  husband  alone.  Perhaps  in  such  case  he  would  have  been  considered  in  equity 
as  a  trustee  far  tiie  wife ;  but,  at  law,  the  action  must  have  been  brought  by  him. 
The  case  oi  Game  v.  BHce  is  a  strong  autiiority  in  favour  of  the  huabwad's  right  to  As 
money ;  and  Mdmiy  v.  Kennedy  shews  tSiat  he  was  entitled  to  tihe  posseasioa  of  it 
without  tiddng  out  adminiatrataon  to  hia  wife.  These  atitiiorities,  therefOTe,  dispon 
of  the  first  part  of  the  case,  and  estabtish  that  the  hustand  was,  at  law,  entitied  to  the 
money  sought  to  be  recovered  in  this  action. 

Another  point  which  has  been  insisted  upon  is,  that  this  money  was  received  by 
the  defendant  to  the  use,  not  of  the  plaintiff,  but  of  the  defendant's  father,  as 
executor ;  and  that  the  money  having  been  paid  over  to  the  father,  the  acti<m  ou^t 
to  have  been  brought  against  him  as  the  principal.  The  answer  to  this  is,  that  the 
defendant  was  a  wrongdoer  in  taking  the  money,  and  would  have  been  liable  to  the 
plfuntiff  in  trespass.  The  plaintiff  however  waives  the  tort,  and  sues  the  defendant 
tor  money  had  and  received ;  and  the  defendant  cannot  reli&ve  himself  from  liabiK^, 
by  paying  over  the  money  to  another  party,  as  he  might  have  done  if  th»  ori^nil 
taking  had  been  lawful  (A).  This  ciroumstanoe  distinguiahea  the  pre-[40^}«ait  can 
from  Ste^phems  v.  Badcock  (3  K  &  Adol  354) ;  for  there  the  defendant  received  t]ie 
money  as  agent  for  a  party  who  was  entitled  to  receive  it ;  whereas  here  the  receipt 
was  aJtogeuier  wrongful,  and  it  must  be  taken  with  all  its  consequences.  I  am 
opinion,  therefore,  this  rule  must  be  discharged. 

CoLTMAN  J.  I  am  of  the  same  opinion.  The  case  of  Came  v.  Bri^  a|q>earB  to  me 
to  go  the  whole  length  of  the  present,  and  to  establish  that,  although  the  wife  may  be 
entitled  to  separate  property,  the  dividends  arising  therefrom,  when  received,  vest  in 
the  husband.  That  is  uie  principle  <A  this  case.  The  rule  of  law  is,  that  in  order  to 
protect  property  from  the  husband,  it  must  remain  in  the  hands  of  the  wife's  trustee*. 
Courts  of  equity  seem  to  think  that  if  the  wife  dispose  of  the  property  by  will,  it  ia 
still  affected  with  the  taoiat.  Here,  however,  the  property  in  question  was  not  diroosed 
<rf ;  wd  the  case  of  MtAcn/y  v.  Kemedjf  shews  that  the  property  passee  to  the  hndMiid 
witiiout  administration ;  and  I  t^nk  that  even  if  it  had  dmd  diapoMd  the  rule,  at 
law,  would  still  have  been  the  sune. 

It  ia  said  that  iiaa  is  an  equitable  action,  and  therefore  tJiat  the  same  equities  are 
to  be  considered  as  would  prevail  in  a  court  of  equity ;  and  it  is  aigued  that  t^e 
huaband  would  be  liable  in  equity  to  pay  the  expenses  of  his  wife's  funeral.  But  I 
think  there  is  nothing  inequitable  in  allowing  this  action.  The  defendant,  as  agent 
for  t^e  wife's  executor,  claims  a  sort  of  equitable  set-off  for  the  funeral  expenses ;  but 
if  the  executor  has  made  such  a  payment,  it  was  a  payment  in  his  own  wrong ;  Ux  he 
is  not  a  general  executor,  but  an  executor  for  a  specific  purpoae  only,  and  has  therefore 
but  a  limited  interest  in  the  property  of  the  deceased. 

[408]  The  remaining  point  is,  that  the  mone^  was  received  by  the  defendant » 
an  agent,  md  has  been  paid  over  by  him  to  hia  j^indpal.  The  answer  to  thati%  that 
in  taking  the  money  tne  defendant  was  a  trespaaser.  In  Stephens  v.  Badoodt  the 
receipt  was  rightful ;  whereas  here,  though  innocent  in  fact,  it  was  wrongful  in  jKont 

(b)  And  see  Edwards  v.  Hoddmg,  6  Taunt  815. 1  Marsh.  377. 
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of  Uw ;  and  a  party  is  bound  to  know  the  law.  Uuder  such  circumstances  it  is  no 
justifieation  to  an  agent  that  the  money  has  been  paid  over. 

Mauu  and  Cress  well  JJ.  concurred. 

Bule  diaehaiged. 


Phillips  v.  Emily  Ann  Birch.    May  28,  1842. 

[S.  C.  5  Scott,  N.  E.  178;  §  D.  N.  S.  97;  U  L.  J.  C.  P.  297.] 

A  summons  before  a  judge  at  Chambers,  taken  out  after  judgment  in  the  cause,  does 
not  operate  as  a  stay  of  proceedings. — Although  it  is  the  entry  of  the  judgment  of 
record  on  the  judgment-roll,  and  not  the  entry  of  the  minute  of  the  judgment  in 
the  master's  book,  that  constitutes  the  judgment  itself,  yet  a  summons  taken 
out  after  the  entry  of  such  minute  is  not  a  summons  taken  out  in  the  cause. — In 
debt^  the  plaintiff  having  signed  judgment  by  nil  dicit,  the  minute  of  the  judgment 
was  entered  in  the  master's  book,  mentioning  the  whole  amount  demanded  by  the 
dedanition.  A  fi.  fa.  was  Uien  issued  for  the  amount  really  due,  and  costs.  A 
summons  having  been  taken  out  to  set  aside  the  fi.  i&.  for  irregularity,  by  reason 
of  its  not  correspondinff  with  the  judgment,  the  plaintiff,  before  the  summons  was 
attendable,  perfected  we  roll  by  entering  up  judsment  for  the  amount  mentioned 
in  the  fi.  fL,  and  entering  a  remittitur  for  the  residue  of  the  sum  demanded  by  the 
decbuution.  At  the  bearing  of  the  summons,  the  record  so  perfected  wasproduced 
before  the  jud^  who  nevertheless  made  an  order  to  set  aside  the  fi.  fa.  This  order 
was  rescinded  oy  the  court 

CSumnell  Serjt,  in  last  Easter  term  (April  18th),  obtuned  a  rule  cfdling  upon  the 
anignees  of  the  defendant  to  shew  cause  why  an  order  made  in  this  cause  by  Lord 
Denman  C.  J.,  at  chambers,  should  not  be  rescinded. 

The  following  facts  appeared  from  the  affidavits.  The  [404]  action  was  brought 
in  debt  on  two  promissory  notes ;  the  declaration  contained  three  counts,  and  the 
ij^rogate  sum  demanded  was  1500L  The  real  debt  sought  to  be  recovered  was 
&14L  168.  On  the  28th  of  February  the  plaintiff  signed  judgment  for  want  of  a  plea 
(ride  post,  pi  405  (a)).  A  writ  of  fieri  facias  was,  on  the  same  day,  issued  upon  the 
jodsment,  emd  tiie  sheriff  thereby  was  commanded  to  cause  to  be  made  of  the  goods 
cf  »e  defendant  514L  16s.,  whitm  the  plaintiff  Uien  lately  had  in,  &c.  recovered  against 
her,  and  8L  48.  for  oosts,  with  interest  upon  these  two  sums  at  4  per  cent  On  the 
lit  of  Mareh  tite  ^eiiff  levied  upon  the  goods  of  the  defendant  under  this  writ,  and 
■Ad  them  on  the  9th,  and  two  following  days.  On  the  7Ui  of  Maroh  a  fiat  in  bank- 
mjitcy  issued  against  the  defendant,  under  which  she  was  declared  a  bankrupt ;  and 
(tiie  petitioning  creditor  under  the  fiat  having  set  up  a  claim  to  the  goods  seized)  the 
sheriff  applied  for  relief  under  the  interpleader  act ;  and  thereupon  an  order  was  made 
that  Uke  sheriff  should  pay  the  proceeds  into  court,  and  that  an  issue  should  be  tried 
to  ascertain  the  right  to  them.  On  the  15th  of  March  the  plaintiff's  attorney  was 
served  with  a  summons  to  shew  cause  why  the  fi.  fa.  and  all  proceedings  thereon, 
diooki  not  be  set  aside  far  irre^larity,  with  costs,  on  the  ground  that  there  was  no 
judgment  to  warrant  the  execution,  and  that  tiie  writ  did  not  correspond  witii  the 
jodKment  suned  in  tiie  cause. 

The  affi(uvit  aS  the  pUintaff's  attorney,  upon  which  t^e  present  rule  was  obtained, 
stated  <*that  l^e  alleged  irregularity  urged  in  support  of  such  summons  was,  that  by 
tlie  oitry  made  by  the  clerk  of  the  judgments  (b)  in  his  book,  on  the  said  plaintiff  so 
>^ing  [406]  judgment  in  this  cause  in  manner  aforesaid,  it  appeared  that  the  said 
{Haint^  had  so  taken  judgment  for  the  aforesaid  penal  sum  of  15001.,  whereas,  in 
troth  and  in  fact,  the  said  plaintiff  had  only  taken  judgment  for  her  aforesaid  real 
debt  of  5141  16a.  and  costs  of  suit;  such  erroneous  entry  arising  from  the  general 
praetioe  of  merely  entering  an  inciratur  on  the  judgment-paper  at  the  time  of  signing 
judgment,  and  consequently  the  clerk  of  the  judgments  does  not  see  the  awud  (n 
judgment  entered  or  completed  on  such  judgment  paper  or  on  the  roll,  the  roll  being 

(6)  In  point  of  fact,  there  is  now  no  such  officer  as  the  clerk  of  Uie  judgments ; 
the  office  was  abdished  by  the  statute  1  Vict  c  30.  The  business  is  transacted  at 
pnsat  in  (me  of  the  nuBtera'  offices. 
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usually  afterwards  completed  and  filed  and  docketed  with  the  proper  officer;  and 
that  in  consequence  of  its  appearing  that  the  said  plaintiff  had  taken  judgment  for 
such  penal  sum  of  15001.  and  the  mandatory  part  of  the  aforesaid  writ  fi.  {&.  not 
oorrraponding  therewith,  inasmuch  as  such  writ  of  fi.  fa.  ooly  directed  tiie  said 
sheriff  to  levy  the  real  debt  of  6141.  IGs.,  such  varianoe  was  argued  to  be  a  saffident 
irregtduity  tor  the  said  writ  of  fi.  fa.  and  all  proceedings  under  tiie  same  boing 
set  aside  "(a). 

[406]  The  summons  was  returnable  on  the  16th  of  March,  but  the  plaintiErB 
attorney  did  not  attend  on  that  day.  The  summons  was  renewed  and  made  return- 
able on  the  1 7th.  On  that  day  the  plaintiff's  attorney  completed  the  judgment  on 
the  roll,  entering  a  remittitur  for  9851.  Is.  parcel  of  the  said  sum  ot  I500L,  and  a 
prayer  of  judgment  for  the  residue  (514L  16s.),  together  with  costs ;  and  on  tiie  same 
day  it  was  filed  and  docketed. 

On  the  19th  of  March  the  summons  was  heard  before  Lord  Denman  C.  J.  at 
chambers,  when  the  judgment-roll  was  produced  in  conformity  with  the  writ  of 
fi.  fa.  His  lordship,  however,  made  the  order,  now  sought  to  be  rescinded,  in  the 
terms  of  the  summons. 

Sir  T.  Wilde  Serjt  now  shewed  cause.  Under  the  circumstances  the  order  of 
Lord  Denman  was  quite  correct.  The  entry  in  the  master's  book  was,  in  fact,  the 
entry  of  the  judgment,  and  it  could  not  afterwards  be  altered.  The  costs  of  perfectiiig 
the  roll  are  allowed  in  practice,  although  only  the  incipitur  is  entered.  The  amount 
for  which  the  judgment  is  signed  being  stated,  in  the  entry  made  in  the  master's  book, 
to  be  the  whole  sum  mentioned  in  the  declaration,  viz.,  16001.,  and  the  fi.  fa.  having 
issued  for  5141.  16s.  which  was  therein  stated  as  the  sum  recovered  by  the  plaiotiS^ 
there  was  clearly  [407]  a  variance  between  the  judgment  and  the  writ,  and  conse- 
quently the  latter  was  irregular.  While  things  were  in  this  state,  a  summons  wu 
taken  out  before  the  judge  to  set  aside  the  fi.  fa.  for  this  irregularity ;  but  before  tin 
summons  came  on  to  be  heard,  the  plaintiff  behind  the  defendant  s  back,  entered  a 
remittitur  on  the  roll,  so  as  t(>  make  the  judgment-roll  correspond  with  the  fi. 
The  case  of  King  v.  Birch  (2  Gale  &  Dav.  513),  decided  by  the  Queen's  Bench  last 
term,  will  be  relied  on  by  the  other  side,  where,  under  somewhat  similar  cimim- 
Btances,  that  court  rescinded  an  order  like  the  present.  That  judgment  appears  to 
have  proceeded  upon  the  ground  that  the  incipitur  is  merely  a  warrant  to  enter 

(a)  Some  discussion  arose  in  the  course  of  the  argument  as  to  whether  the  unount 
for  which  judgment  was  signed,  would  appear,  except  upon  the  roll.  The  course  of 
practice  in  the  master's  office  has  been  ascertained  to  be  as  follows : — The  attorney, 
who  signs  judgment,  produces  a  judgment-paper,  that  is,  a  paper  on  which  is  tawi- 
scribed  the  commencement  of  the  declaration  (hence  called  the  incipitur)  down  to  the 
words  "  For  that  whereas  "  inclusive,  (with  t^e  exception  that  the  date  at  the  heading 
is  the  day  on  which  judgment  is  signed,  instead  of  being  that  on  which  die  dedanAiai 
was  filed  or  delivered).    At  the  foot  of  this  (in  ordinary  cases)  the  master  writes — 

"  Allowed  £  "  (leaving  a  blank  for  the  costs). 

"  Signed,"  &c.  (the  date  on  which  judgment  is  signed). 

No  entry  is  made  of  the  amount  for  which  judgment  is  signed ;  but  where  the 
action  is  in  debt,  as  in  the  present  case,  the  sum  demanded  would  of  course  ajqiear  in 
the  commencement  of  the  declaration  so  transoribed.  The  master  then  makes  a 
minute  in  the  daybook  to  this  effect ; — 

"  15001.,*!  Middlesex, PhiUips  v.  Birch  {EmUy  Ann),  D.,*«  King,"t«  and  the  judg- 
ment-paper is  retnmed  to  the  attoniey.  Subsequently,  a  truucript  of  the  above  minute 
is  made  in  the  judgment-book,  but  omitting  the  sum,  and  commencing  with 
the  venue. 

Another  question  raised  was, — whether  or  not  it  appeared  by  the  judgment-roll 
tJiat  judgment  had  been  signed  on  a  different  day  from  that  stated  in  the  affidavits. 
The  roU  was  examined  by  tiie  court ;  but  it  appeared  there  was  no  entcy  upon  it  of 
the  day  when  the  judgment  was  signed. 

*i  The  sum  demanded,  in  debt ;  t^e  anu)unt  of  the  damages  laid  in  the  declaration, 
in  actaons  which  sound  in  damages. 

The  venue.  Le.  Debt 

The  name  of  the  plaintififs  attorney. 
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judgment  for  the  sum  stated  in  the  declaration,  and  not  for  more.  But,  unless  under 
particular  circumstances,  the  incipitur  is  the  only  judgment  entered,  the  judgment- 
roll  being,  in  practice,  but  rarely  carried  in.  At  any  rate,  after  the  summons  had 
be«i  taken  out  to  set  aside  the  fi.  fa.  for  the  irr^;ulfuity,  it  was  too  late  to  make  an 
enby  on  the  roll  for  the  purpose  of  making  the  judgment  correspond  with  the  writ ; 
u  the  snmmoiu  would  operate  as  a  stay  <rf  {nrooeeding  from  the  time  it  was  attendable^ 
even  iJiongh  it  were  not,  in  feict,  attended.  Although,  between  the  original  parties 
to  the  suit,  the  court  might  have  allowed  an  amenament  of  the  writ,  uiey  will  not 
do  so  where  the  rights  of  assignees  have  intervened,  as  in  this  case ;  Hunt  v.  Pasmam, 
(4  M.  &  S.  329)  ;  Webber  v.  Hvichmsi^  M.  &  W.  319). 

Chmnell  Seijt.  (with  whom  was  Pashley),  in  support  of  the  rule.  The  facts  in 
this  case  are  nearly  the  same  as  those  in  King  v.  Birch,  the  sole  difference  being  in 
the  figures.  The  court  there  decided,  that  the  only  thing  that  could  be  looked  at 
was  the  judgment-roll ;  [4081  and  the  roll  having  been  perfected  before  the  order  was 
made  at  chambers  to  set  Bade  the  writ  for  irregularity,  the  court  rescinded  such  order 
with  the  full  concurrence  lA  Lord  Denman,  by  whom  it  had  been  made.  There,  the 
court  adopted  the  aigument,  that  the  incipitur  was  the  mere  leave  of  the  court,  by 
its  officer,  to  enter  up  judgment  for  tiie  sum  mwtioned,  or  any  aniaUer  sum.  The 
first  snmmons  in  this  case  not  having  been  attended,  would  not  operate  as  a  stay  of 
(RtKMdings,  so  as  to  ]H«vent  the  party  from  perfecting  the  roll.  Under  the  old 
practice,  three  summonses  were  necessaiy ;  but  now,  by  the  new  rules  (T.  1  W.  4,  r.  9), 
the  second  summons  is  peremptory.  There  is  no  general  rule  that  there  is  to  be  a 
stay  of  proceedings  from  the  return  of  the  first  snmmons.  In  Lush's  Practice  (page  803), 
it  is  laid  down  that,  "as  a  general  rule,  a  summons  does  not  operate  as  a  stay  of 
proceedings,  unless  it  be  a  part  of  the  application  'why  in  the  meantime  all  further 
proceedings  should  not  be  stayed ; '  nor  does  an  order,  unless  it  so  expresses.  The 
exceptions  are,  where  the  ajmlicant  has  to  take  the  next  step,  and  the  application 
relates  to  the  time  or  mode  of  taking  that  step ;  as  where  the  summons  is  for  time  to 
plead ;  for  leave  to  plead  several  matters ;  to  strike  out  a  count,  &c. ;  cases  where  a 
stay  oif  proceedings  is  necessarily  im^ed."  This  case,  certainly,  does  not  fall  within 
the  principle  of  those  exceptions,  [^ule  J.  In  Archbold's  Practdce  (page  1201, 
7th  ed.,  hy  Chitty)  it  is  said,  "  When  the  object  of  the  summons  is  collateral  to  the 
time  for  pleading,  as  to  discharge  the  defendant  out  of  custody  on  filing  common  bail, 
it  wiU  not,  in  general,  operate  as  a  stay  of  proceedings.  A  summons  to  tax  an  attorney's 
tall,  though  served,  does  not  operate  as  a  stay  of  proceedings  from  its  return,  so  as  to 
pre^'ent  the  attorney  issuing  a  writ,  [409]  the  defendant  not  having  signed  an  under- 
takiag  to  pay  t^e  amount  of  the  taxation."]  The  same  rule  is  laid  down  in  Tidd's 
Pnd»!e(a). 

TiNDAL  C.  J.  I  think  this  rule  must  be  made  absolute.  At  the  time  when  Lord 
Denman  made  the  order  in  question,  a  roll  of  court  was  in  existence,  and  was  produced 
before  him,  which  sanctioned  the  writ  that  had  been  issued ;  shewingthat  the  judgment 
was  not  fbr  the  whole  sum  of  1500L,  but  only  for  614L  16s.  This  record  of  the 
jodgment  was  therefore,  at  that  time,  among  the  rolls  of  the  court.  If  the  defendant 
had  any  ground  of  complaint  that  the  entering  up  of  judgment  on  the  roll  was 
insular,  as  having  been  done  behind  his  back,  he  should  have  made  some  application 
to  vacate  such  roll,  and  to  be  placed  in  the  same  condition  in  which  he  was  before ; 
hnt  no  such  application  has  been  made. 

I  am  not  satisfied  that  the  summons  was  to  be  considered  as  a  stay  of  proceedings. 
The  authorities  that  have  been  cited,  rather  shew  that  a  summons  does  not  of  itself 
D  all  cases  operate  in  that  manner,  but  only  whilst  a  cause  is  going  on.  After 
jodgment,  however,  there  is  an  end  of  the  proceedings  in  the  ordinary  sense  of  the 
words ;  wd  this  summons,  therefore,  cannot  be  said  to  have  been  taken  out  in  t^e 
cause. 

The  otiier  judges  (b)  concurred. 
Rule  absolute. 

(a)  Page  470,  9th  ed.   And  see  Tidd's  New  Prac.  366. 
(6)  Coltman,  Maule,  and  Creeswell  JJ. 
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^  [410]   Hall  v.  Betty.    May  31,  1842. 


[S.  C.  5  Scott,  N.  R  508 ;  11  L.  J.  C.  P.  266.    Applied,  fFatU  r.  SkUUbnus, 
1873,  L.  R.  8  Ex.  18B.] 

The  declaration  stated  that  it  was  agreed  between  the  plaintiff  and  the  defendant 
that  the  plaintiff  should  purchase  two  houses  of  the  defendant  for  the  residue  of  s 
term  of  years,  &c. ;  that  the  defendfmt  should  paper  them,  &c. ;  that  the  plaintiff 
should  pay  part  of  the  purchase- money,  on  the  completion  of  the  conveyance  of  tlie 
houses ;  and  further,  that  the  defendant  should  make  a  eood  title.  At  the  trial, 
an  agreement  was  produced  as  follows : — "  Mr.  H.  (the  pudntifi)  having  agreed  to 
purchase  of  Mr.  B.  (the  defendant)  two  leasehold  houses,  &o.,  Mr.  B.  hereby  affta 
to  paper,  &o. ;  Mr.  H.  to  pay,  &c  at  the  time  of  the  conveyance,  Sic"  Nothii^; 
was  8ud  in  the  agreement  as  to  making  a  title. — Held,  that  the  agreemeDt  to  piurchuB, 
tiiough  recited  as  an  ezistinffaffreraientk  was  to  be  ctmsiderea  as  fbrmiiig  part  of 
the  agreement  produoed.— %did  also,  that  there  was  no  Taiiwoe  between  the 
agreement  stated  in  the  declaration  and  the  one  produced  in  evidence,  on  the  ground 
tbat  the  latter  was  silent  as  to  the  title,  inasmuch  as  the  contract  to  make  a  tiUe 
was  implied. 

Aasompsit.  The  declaration  stated  that  heretofore,  to  wit,  on,  &c.  by  a  certain 
agreement  then  made  by  and  between  the  plaintiff  and  the  defendant,  it  was  by  the 
plaintiff  and  the  defendant  agreed  as  follows,  that  is  to  say,  that  he,  the  plaintiff,  should 
and  would  purchase  of  the  defendant,  and  that  he,  the  defendant,  should  and  would 
sell  to  the  plaintiff,  certain  premises,  to  wit,  two  houses,  situate,  &c.  for  the  then  residue 
of  a  certain  term  of  years  then  unexpired  of  and  in  the  said  houses,  to  wit,  for  the 
then  residue  of  a  term  of  fifty  years,  at  and  for  the  price  or  sum  of  2601.  to  be  paid, 
&c.  And  it  was  by  the  said  agreement  fiu*ther  agreed  (then  followed  stipulations  as 
to  the  defendant's  papering  and  painting  the  premises,  &c.),  and  that  the  plaintiff 
shoukl  and  would  pay  to  defendant  the  sum  of  260L,  the  purchase  money  erf  and 
ior  the  said  two  houses  in  manner  following,  tiiat  is  to  say,  we  sum  of  3301.,  pAn»l 
tiiere(rf,  on  the  completion  of  the  oonveyance  of  the  said  houses  to  the  plaintiff,  and 
the  sum  of  201.,  other  parcel  and  residue  of  the  said  sum  of  260L,  on  the  fulfilment^ 
by  the  defendant,  in  all  things,  of  the  said  agreement  on  his  behalf.  And  it  was  by 
the  s^  ^reement  further  agreed  by  and  between  the  plain'{411]- tiff  and  the  defeoduitt 
that  the  defendant  should  and  would  make  to  the  plaintiff  a  ^ood  titie  to  the  said  two 
houses  for  the  residue  of  the  said  term  within  a  reasonable  time  then  next  following- 
Mutual  promises.  Averment  of  performance  on  tiie  part  of  the  plaintiff.  Breach: 
that  the  defendant  had  not,  although  a  reasonable  time  for  that  purpose  had  eU^ised 
before  the  commencement  of  the  suit,  and  although  after  such  reasonable  time^  and 
before,  &C.,  to  wit,  on,  &c.,  he,  the  defendant,  was  requested  by  the  plaintiff  so  to  d<s 
as  yet  made  to  the  plaintiff  a  good  title  to  the  said  houses  for  the  residue  of  the  said 
term,  but  had  hitherto  wholly  nc^ected,  &c  Concluding  by  aUflgiug  special  damage 
incurred  by  the  plaintiff  in  endeavouring  to  procure  such  title,  &c. 

Plea :  first,  non  assumpsit ;  secondly,  a  <fischarge ;  (which  t^e  court  thou^t  was 
not  supported  by  the  evidence). 

The  replication  added  the  similiter  to  the  first  plea,  and  traversed  the  dischiu^ 

At  the  trial  before  the  Lord  Chief  Justice,  at  the  sittings  at  Westminster,  after 
last  Hilary  term,  an  agreement  was  given  in  evidence,  which  commenced  thus.  "  Mr. 
Hall  having  agreed  to  purchase  of  Mr.  Betty,  for  the  sum  of  2501.,  the  two  leasehold 
houses  situate,  &c.  Mr.  Betty  hereby  agrees  to  paper  and  painty  &c  Mr.  Hall  to 
pay  2301,  at  the  time  of  the  conveyance,  and  the  remaining  201.  on  the  completion  of 
the  painting,  &c. : "  but  the  a^eement  contained  no  contract  to  make  a  good  titie. 

On  behiuf  of  the  defendant  it  was  insisted  that  t^ere  was  a  varianoe.  The  plaintiff's 
counsel  applied  to  the  Lord  Chief  Justice  to  amend.  This  his  lordship  declined  to 
do;  but  the  above  facts  were  indorsed  on  tiie  nisi  prius  record,  wil^  Inwrly  to  the 
plaintiff  to  move  for  judgment,  under  the  3  &  4  W.  4,  c.  42,  s.  24.  The  damages 
were  assessed,  conditional^,  at  61.  7s.  8d. 

[412]  Bompas  Serjt,  in  last  term,  obtained  a  rule  nisi  accordingly,  to  enter 
judgment  for  the  plaintiff  on  the  whole  record,  upon  the  verdict  found  at  the  trial,  for 
61.  7s.  8d.  damages. 
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Talfoord  Serjt  now  sheved  cause.  The  question  is,  whether  the  allegation  in  the 
declaration,  that  the  defendant  agreed  to  make  a  good  title  to  the  premises,  is  supported 

proof  of  an  agreem«it  in  which  nothing  whatever  is  said  about  the  title.  It  will 
be  aigued  on  the  other  side  that  the  agreement  has  been  set  out  according  to  its  legal 
effect ;  but  that  is  not  so.  This  is  not  an  agreement  for  the  sale  of  the  freehold  of 
die  houses ;  if  it  were,  possibly  a  covenant  for  title  might  be  implied.  But  it  is  an 
agreement  iu  writing,  as  required  by  t^e  statute  of  frands,  for  a  chattel  interest  in 
Unds ;  and  there  is  nothing  on  the  face  of  the  agreement  from  which  any  implication 
cso  arise  that  the  parties  were  contracting  with  respect  to  the  title.  Non  constat^ 
but  that  the  title  may  have  been  previously  inspected  and  approved.  Under  such 
an  a^eement  there  is  undoubtedly  an  implied  contract  that  tne  vendor  has  title  to 
k11  whatever  interest  he  has  in  the  premises,  but  nothing  more ;  and  the  implication 
rather  would  be,  that  all  matters  of  title  had  been  previously  investieated.  if  any 
mfereooe  is  to  be  drawn  from  the  language  of  the  agreranent  as  to  m^ng  a  title,  it 
would  be — not  that  the  title  was  to  oe  made  within  a  reasonable  time — ^but  "  at  the 
thoe  of  the  conveyance,"  when  the  bulk  of  the  purchase  money  was  to  be  paid ;  for 
it  nii^t  be  that  at  that  time  the  defendant  could  produce  a  good  title.  Besides,  the 
agreement  given  in  evidence  is  not  one  for  the  purchase  of  the  lease ;  for  it  recites 
^afc  such  an  agreement  had  been  entered  into  between  the  parties.  If  this  former 
agreement  was  in  writing,  it  is  not  the  contract  declared  upon ;  if  not,  it  would  be 
[113]  void  by  the  statute  of  frauds.  [Tindal,  C.  J.  Although  it  is  put  in  the  preter- 
l^uperfect  tense,  is  it  not,  in  fact^  all  one  transaction  t  Coltman  J.  Is  there  any  case 
to  shew  that  a  contract  to  sell  implies  a  contract  to  make  a  good  title?  But  that 
■eems  to  be  admitted.]   Perhaps  tfaiat  is  too  large  an  admission. 

fiompas  Serjt  in  support  of  the  rule.  There  is  no  doubt  that  where  a  party  sells 
pn^ierty,  he  impliedly  contracts  that  ho  has  a  good  title ;  and  that  rule  applies  to  the 
nle  of  a  lease.  In  Ogilvie  v.  Fdjamhe  (3  Meriv.  53)  the  Master  of  the  Rolls  (Sir  W, 
Grant),  in  giving  judgment,  observed,  "The  ri^ht  to  a  good  title  is  a  right,  not 
smwiDg  out  of  the  agreement  between  the  parties,  but  which  is  given  by  law.  The 
aefeiiduit  insists  on  having  a  good  title,  not  because  it  is  stipulated  for  by  the  agree- 
loent,  but  on  the  general  right  of  a  purchaser  to  require  it"  (ib.  64),  [Maule  J.  In 
Gtorgi  v.  Pritchara  (Ry.  &  Moo.  417),  which  was  an  action  by  the  purchaser  against 
t^e  vendor  of  a  lease,  for  the  deposit,  it  was  ruled  by  Lord  Tenterden  at  nisi  prius, 
that  a  vendor  was  not  bound  to  produce  his  lessor's  title  without  an  express  stipulation 
to  that  effect.]  That  case  was  expressly  overruled  in  Souier  v.  Drake  (5  B.  &  Ad.  992 ; 
3  Nev.  &  M.  40),  where  it  was  held  that,  unless  there  be  a  stipulation  to  the  contrary, 
there  is,  in  every  oontract  for  the  sale  of  a  lease,  an  implied  undertaking  to  nu^e  out 
the  lessor's  title  to  demise,  as  well  as  that  of  the  vendor  to  the  lease  itself,  and  that 
nch  imidied  undertaking  is  avulable  at  law  as  well  as  in  equity. 

TiNDAL  C.  J.    I  do  not  think  my  brother  Talfourd  can  get  over  that  case. 

Per  Curiam}  Rule  absolute. 


[414   Sfbncer  If.  Handlet  and  Bubgbb,  Executors  of  Richard  Heald. 

June  1,  1842. 

[S.  C.  11  U  J.  C.  P.  250.] 

Debt  on  bond.  Plea,  that  the  bond  was  obtained  by  fraud  and  covin.  At  the  tri^ 
it  appeared  that  C,  being  about  to  purchase  a  medical  business,  consulted  H.  on 
the  subject^  who  was  of  opinion  that  it  was  worth  300L,  and  consented  to  be 
seisirity  for  C.  to  that  amount  A.,  the  party  having  to  dispose  of  the  business, 
thnx^h  his  attorney  R.,  required  the  sum  (rf  4251.,  ^d  it  was  ultimately  agreed 
tiiat  G.  should  give  his  separate  bond  for  1251.,  and  that  H.  should  join  him  in 
a  joint  and  separate  bond  for  3001.,  (being  the  bond  in  suit).  H.  was  ignorant  of 
the  existence  of  the  agreement  as  to  the  separate  bond  at  the  time  he  executed  the 
otiier.  G.  was  called  as  a  witness,  and  stated  that  it  was  agreed  between  himself 
and  K  that  the  bond  for  1251.  should  be  concealed  from  H. ;  but  this  was  contra- 
dicted by  R.  The  judge  told  the  jury,  that  it  was  not  sufficient  to  shew  that  C. 
had  committed  a  miud  on  H.^ut  that  they  must  be  satisfied  that  the  plaintiff  or 
Us  agent  was  a  party  to  it   Hekl,  a  correct  direction. — ^The  verdict  having  been 
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returned  for  the  plaintifi',  the  court  refused  to  disturb  it,  the  existence  of  fraud 
being  a  question  ror  the  juiy  (a)^ 

Debt,  on  the  bond  of  Richard  Heald  (the  testator),  dated  January  31st)  1835, 
conditioned  for  the  payment  by  one  John  Carpenter,  and  the  testator  Heald,  or 
either  of  them,  their  or  either  of  their  heirs,  &c.,  to  one  Gteorse  Bass  Billaon,  since 
deceased,  and  the  plaintiff,  or  either  of  them,  of  the  sum  of  3001.,  before  or  upon  the 
31st  of  January  1842,  with  interest  in  the  meantime  at  51.  per  cent.  The  deetaration 
assigned  a  breach  in  the  non-payment  of  interest  by  Carpenter,  or  Heidd,  during  his 
life,  or  the  defendants  as  executors  of  Heald,  to  Billaon,  during  his  life,  or  to  tiw 
plaintiff. 

Flea;  that  the  said  supposed  writing  obligatory  was  obtained  from  the  nid 
Richard  Heald,  in  his  lifetime,  and  he  was  induced  to  execute  and  enter  into  the  same 
by  the  plaintiff,  and  the  said  G.  B.  Billson,  fuid  otiiers  in  collusion  with  them,  by 
and  means  oif  the  fraud,  covin,  and  misrepresentation  of  the  pluntiff  and  Uie  sua 
G.  R  BilUon,  and  the  said  others  in  collusion  with  them.  Verification. 

[4161  Replication,  traversing  the  fraud,  &c. ;  and  issue  thereon. 

At  the  trial  before  Coltman  J.,  at  the  sittings  for  Middlesex  after  last  Hilary 
term,  it  appeared  that  some  years  ago  Mr.  Carpenter,  a  general  practdtioner  in 
medicine,  at  Rothwell,  in  Northamptonshire,  sold  his  practice  to  one  Abraham  Billsoii, 
and  entered  into  a  bond  not  to  practise  again  at  Rothwell.    In  January  1835 
A.  Billson  died,  having  appointed  his  brother,  George  Bass  Billson,  and  the  plaintifil 
his  executors.    Caroenter  soon  afterwards  wished  to  resume  his  practice  at  Rothwell, 
but  the  executors  of  A.  Billson  contended,  he  had  no  right  to  do  so,  and  a  treaty  was 
entered  into,  between  the  executors  and  Carpenter,  for  the  repurchase  of  the  practue 
by  the  latter.   This  treaty  was  carried  on  chiefly  through  the  medium  of  Mr.  Botnoson, 
the  attorney  to  the  executors.   Carpenter,  who,  as  a  witness  for  tiie  defendants  (a]*, 
proved  all  these  facts,  also  stated  that  Robinson  required,  in  the  first  instance, 
as  the  purchase-money,  but  that  the  donand  was  uterwards  reduced  to  4251. ;  tint 
he,  Carpenter,  had  had  a  previous  interview  with  his  friend  Dr.  Heald,  the  testator, 
on  the  subject ;  and  that  he  told  Robinson,  that  he  was  not  prepared  to  give  the  sum 
required,  as  Dr.  Heald  thought  3001.  sufficient ;  and  that  l5r.  Heald  would  ioio  him 
in  a  bond  for  that  amount,  if  that  was  considered  enough,  but  that  he  would  do  no 
more.    The  witness  then  stated  that  Robinson  had  asked  him  if  he  could  get  other 
parties  to  join  him  for  the  remainder,  and  that  he  answered  he  could  not;  that 
Robinson  then  asked  him  if  ||416]  he  would  ^ve  his  own  bond  for  125L  more,  wluch 
ho  agreed  to  do ;  but  said  he  thought  if  Dr.  Heald  knew  it,  he  would  not  Join  in  the 
bond  for  300L ;  and  that  Robinson  replied  there  was  no  necessity  for  Dr.  Heald'i 
knowing  it ;  that  ultimately  it  was  agreed  that  two  separate  bonds  should  be  given, 
one  by  Carpenter  alone  fOT  1251  and  the  other  for  3001.,  in  which  Dr.  Heald  was  to 
join  :  that  the  two  bonds  were  executed  accordingly  (the  separate  bond  being  executed 
three  days  after  the  joint  bond),  and  that  the  witness  never  mentioned  the  bond  for 
1261  to  Dr.  Heald.    It  appeared  also  that  Carpenter  had  been  sued  on  the  last- 
mentioned  bond  (which  was  the  first  time  that  Dr.  Heald  kuew  of  its  existence),  and 
a  judgment  had  been  recovered  in  the  action,  to  satisfy  which  Carpenter's  goods 
had  been  taken  in  execution.    Since  that  time  Dr.  Heald  had  paid  interest  on  the 
joint  bond. 

Robinson  was  called  as  a  witness  on  the  part  of  the  plaintiff,  for  the  purpose  of 
oontiituiicting  Carpenter.  He  was  objected  to  as  directly  interested  in  the  event  <A 
the  suit,  inasmuch  as  in  case  of  the  defendants  obtaining  a  verdict,  he  would  be 
liable  to  the  plaintiff  in  an  action  for  negligence  in  preparing  the  securities.  Hio 
learned  judge,  however,  thought  the  case  fell  within  the  twenty-sixth  section  oi  the 
3  ft  4  W.  4,  o.  42,  and  having  indorsed  Robinson's  nune  on  t^e  record  under  the 
provisions  of  that  section,  admitted  him  as  a  witness.   Robinson,  in  his  examinatkm, 

(aV  See  Pitcaim  v.  Oghoume,  2  Vez.  sen.  375 ;  Green  v.  Gosden,  ante,  vol.  iii  446. 

(a)'  He  was  objected  to  at  the  trial,  as  being  the  co-obligor  with  the  testator  in 
the  Dond  in  suit,  on  the  authority  of  Slegg  v.  Phulipa,  4  A.  &  E.  852,  6  N.  &  M.  360 ; 
but  the  learned  judge  ruled  tJiat  he  was  an  admissible  wifsess,  on  the  aulAum^  of 
Buisell  V.  BlaJcef  wite,  vol  ii.  p.  374.  He  was  examined,  however  on  l^e  voir  airs, 
and  stated  that  he  had  been  released  by  the  execut(»8. 
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poffltivdy  denied  the  statement  made  by  Carpenter,  as  to  there  having  been  any 
^^wuMttt  or  proposal  that  the  bond  for  1251.  should  be  kept  secret  from  Dr.  Heald. 
Thelcamwi  judge,  in  summing  up  the  ease,  told  the  jury  that  to  support  the 
it  would  not  be  sufficient  to  shew  that  a  fraud  had  been  committed  by  Carpenter 
alone  that  they  must  be  satisfied  that  the  plaintiff  or  his  agent  was  a  party  thereto ; 
tiiat  if  they  thought  Dr.  [417]  Heald  was  induced  to  execute  the  bond  for  300L  by 
the  concealment  of  the  other  bond,  and  that  Mr.  Robinson  was  a  party  to  sutm 
Goucealment,  they  should  find  for  the  defendants ;  and  that  this  would  tuni  materially 
on  the  credit  they  gave  to  the  witnesses  on  either  side.  The  jury  returned  a  verdict 
for  the  plaintifiT. 

Sir  T.  Wilde  Serjt.  in  last  Easter  term  {ay,  moved  for  a  new  trial  upon  the  ground, 
first,  that  Kobinson  was  not  an  admissible  witness  (even  under  the  stat.  3  &  4  W.  4, 
c.  42  (6))  y  secondly,  that  there  had  been  a  misdirection.  Upon  this  latter  point  he 
contended  that  the  question  presented  by  the  learned  judge,  as  to  Robinson's  being 
a  party  to  the  fraud,  was  calculated  to  mislead  them ;  inasmuch  as  it  was  not  necessary 
tliat  he  should  have  been  au  active  party  therein,  but  that  it  would  have  been 
8u£-[4183^eut  if  he  was  aware  that  Carpenter  concealed  from  Dr.  Heald  the  fact 
that  ne  was  to  pay  more  than  300L  for  tne  practice;  as  that  would  have  been  an 
aoquiesceace  in  the  fraud  so  as  to  avoid  the  bond ;  and  also  that  the  jury  must  have 
understood  they  had  to  decide  whether  Caraenter's  evidmice  or  Robinson's  was  true ; 
whereas,  there  had  been  fraud,  even  on  the  latter's  own  showing. 

A  third  ground  upon  which  the  rule  was  moved  for  was,  that  the  verdict  was 
against  the  evidence. 

The  court  granted  a  rule  on  the  first  (a)'  and  third  points ;  but  refused  it  on  the 
second  point,  observing  that  the  direction  of  the  learned  judge  amounted  to  saying, 
that  if  the  jury  thought  Robinson  was  cognizant  of  the  fraud,  he  would  be  a  party 
to  it ;  and  that  the  jury  could  hardly  have  understood  the  direction  otherwise. 

May  31. — Merewether  and  Channell  Serjts.  on  a  former  day  shewed  cause.  The 
verdict  can  only  be  set  aside  on  the  ground  that  there  had  been  a  fraud  committed 
on  Dr.  Heald ;  but  even  the  evidence  of  Carpenter,  Bup|Kning  it  to  be  true  to  the 
letter,  would  not  establish  l^gal  fraud.  The  case  is  distinguishable  from  StoM  v. 
Chn^tlan  (5  N.  C.  142).  In  that  case  there  had  been,  on  the  face  of  the  security,  a 
podtive  misrepresentation  of  a  fact,  by  which  the  party  had  been  misled.  The  court 
in  giving  judgment  lay  down  the  rule  thus  : — "Now  the  principle  to  be  drawn  from 
the  cases  to  which  reference  has  been  made  in  the  course  of  argument  we  take  to  be 
this ;  that  if,  with  the  knowledge  or  assent  of  the  creditor,  iuiy  material  part  of  the 
transaction  between  the  creditor  and  his  debtor  is  misrepresented  to  the  surety,  the 
misrepreeentation  being  such,  that  but  for  the  same  having  taken  place,  either  the 
■oretyahip  would  not  have  been  entered  into  at  all,  or,  being  entered  into,  the  extent 

<a)i  18th  April   Before  Tindal  C.  J.,  Goltman,  Erskine,  and  Gresswell  JJ. 

(b)  The  argument  on  this  point  is  not  reported,  as  it  ultimately  became  unnecessary 
for  the  court  to  pronounce  any  judgment  ujpon  it 

Sir  T.  Wilde,  on  obtaining  the  rule,  cited  the  following  authorities : — Morigh  v. 
Foofa,  8  Taunt  454,  2  K  Moore,  508 ;  Boonnm  v.  Brtwa,  9  A  &  E.  487, 1  P.  &  D. 
364  i  MiUer  v.  FalaoneTf  1  Campb.  251 ;  Chvom  v.  Bradley^  8  C.  &  P.  SOO ;  Steers  v. 
Cunwnitne,  ib.  570 ;  Pickles  v.  Hollings,  1  Moo.  &  Rob.  468 ;  Creevey  v.  Bowman,  ib. 
496;  Ywmaws  v.  Legh,  2  M.  &  W.  419;  Mitchdl  v.  Hmt,  6  C.  &  P.  351 ;  FaUh  v. 
if*/«/yr(s,  7  C.  &  P.  44. 

Merewether  Serjt.  on  shewing  cause,  referred  to  Grceni  v.  Tlie  New  River  Company^ 
4  T.  R.  589 ;  and  Beni  v.  Baker,  3  T.  R.  27  (see  also  the  cases  collected  and  commented 
upon,  1  PhiU.  Kv.  101-118,  9th  edit.).  He  argued  that  if  Robinson  was  ever  liable 
to  the  jdaintiff  for  negligence,  such  liability  had  ceased  at  the  time  he  was  called 
as  a  witness,  inasmuch  as  the  remedy  would  be  barred  by  the  statute  of  Hmita- 
timu,  the  bond  in  question  having  been  executed  in  January  1835,  and  the  trial  of  the 
principal  cause  having  taken  place  in  February  1842. 

^  T.  Wilde,  on  Uie  authority  of  the  case  of  Short  v.  Jf' Car%,  3  B.  &  Aid.  626, 
ibewing  that  an  action  ugoinst  an  attorney  for  negligence  must  be  brought  within 
Bx  years  after  the  act  oT  comnusBion  or  omisnoa  complained  of,  admitted  that  this 
was  an  answer  to  the  objection  raised  against  the  admissibility  ol  the  witness. 

(a)*  See  the  last  note. 
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of  the  surety's  liability  might  be  thereby  in-r419T*reased,  the  security  so  riven  is 
void  at  law,  on  the  ground  of  fraud."  Pidcock  v.  Bishop  {3  B.  &  C.  605  ;  5  D.  &  R. 
505)  is  to  the  same  effect  [Tindal  C.  J.  referred  to  Jackson  v.  Dwhaire  (3  T.  K. 
551).]  Fraud  is  sought,  in  this  case,  to  be  inferred  from  the  form  of  the  bond;  but 
it  was  a  mere  money  bond,  from  which  no  such  inference  can  legitimately  be  drawD. 

Sir  T.  Wilde  Serjt.  in  support  of  the  rule.  It  is  clear  that  a  fraud  was  practised 
upon  Dr.  Heald ;  and  the  plaintiff  is  affected  with  it,  through  his  agent,  Kohiason. 
Tnere  is  nothing  to  shew  that,  at  the  time  be  executed  the  bond,  Dr.  Heald  knew  tbe 
true  state  of  facts ;  and  these  were  purposely  concealed  from  him.  It  was  in  evidence 
that  he  thou^t  the  business  waa  worth  only  300L  The  form  of  the  bond  is  matnial ; 
for  it  keeps  out  of  si^t  the  amount  of  money  that  was  really  to  be  paid  for  tiie 
business.  PieUode  v.  Bishop  resembles  the  present  case.  There,  no  communication 
between  the  creditor  and  the  surety  appears.  That  case  establishes  that  a  party  ought 
to  have  full  information  on  all  the  material  facte  in  connection  with  which  he  ib 
about  to  incur  liability.  The  whole  of  the  arrangements  ought  to  be  communicated 
to  him.  If  he  is  prevailed  upon  to  enter  into  the  contract  by  a  belief — whether 
induced  by  the  form  of  the  security  or  otherwise — that  the  principal  will  have  a 
certain  benefit,  any  collateral  bargain  between  the  princirMil  and  the  creditor,  varying 
the  amount  of  the  benefit,  ought  to  be  communicated  to  him.  At  any  rate,  there  was 
enough  in  tiiis  case  to  m^e  Robinson  suspect  that  Heald  thought  the  bond  for  300L 
was  the  only  one  that  was  to  be  given.  [Miaule  J.  Is  there  any  case  of  such  a  defence 
as  the  present  succeeding  in  an  action  on  a  bond  ?  The  cases  cited  were  on  [^0] 
parol  guarantees.]  There  was  a  similar  plea  in  Baphad  v.  Goodmm  (8  A.  &  E.  566), 
which  was  an  action  on  a  bond  to  the  sheriff.  [Maule  J.  There  is  no  doubt  that 
some  sort  of  fraud  might  formerly  have  been  given  in  evidence  under  non  est  factum. 
Tindal  C.  J.  In  former  times  there  appears  to  have  been  no  such  plea  as  the  present 
Maule  J.  Selwyn,  in  the  last  edition  of  his  Nisi  Prius,  does  not  mention  it  (6). 
Channoll  Serjt.  referred  to  Mason  v.  Diichhum  (cited  2  C.  M.  &  R.  720,  n.).]  In  that 
case,  as  also  in  I/Aranda  v.  Housion  (6  C.  &  P.  511),  which,  like  the  present,  was  an 
action  given  on  a  bond  to  secure  the  payment  of  tiie  purchase-money  for  a  medical 
business,  there  was  a  plea  of  fraud  and  covin. 

Cur.  adv.  vult. 

Tindal  C.  J.  now  delivered  the  following  judgment 

In  this  case,  which  we  requii'ed  some  time  yesterday  to  look  into,  it  appean  tliat 
there  was  some  evidence  on  both  sides ;  and  as  it  was  a  question  undoubtedly  and 
peculiarly  for  the  consideration  of  the  jury — namely,  whether  any  fraud  had  been 
committed — we  think  we  ought  not  to  interfere  with  their  finding.  If  the  court  had 
been  in  the  situation  of  the  jury,  we  are  not  prepared  to  say  that  we  should  have 
decided  as  they  have  done ;  but,  at  the  same  time,  we  cannot  say  the  jury  arc  wrong 
in  the  conclusion  at  which  they  have  arrived.  The  court,  therefore,  think  there  ou^t 
to  be  no  new  trial. 

Rule  discharged. 


[421]  Albon  and  Othbbs  v.  Pyeb.   June  1,  1842. 

[S.  C.  5  Scott,  N.  R.  241 ;  11  L.  J.  C.  P.  266.] 

The  loan  societies  act,  (5  &  6  W.  4,  c.  23),  authorized  the  trustees  to  lend  money 
under  certain  raroumstances,  imd  to  take  promissory  notes  in  the  name  of  the 
treasurer  as  security  fen-  repayment.  The  act  (&  8)  authorized  a  justice  of  the 
peace  upon  complaint  of  the  treasurer,  to  summon  such  party  and  award  payment 
to  be  enforced  by  distress. — Held,  that  the  jurisdiction  of  the  superior  courts  was 
not  thereby  taken  away ;  especially  in  an  action  brought  upon  a  promissory  note, 
which  did  not  appear,  from  the  pleadings,  to  have  berai  given  in  respect  ai  a  loan 
(vide  post^  426  (a)). 

Debt,  by  the  plaintiffs,  described  in  the  deduihtion  as  trustees  of  a  cwtain  societyt 

{h)  That  it  is  competent  to  an  obligor  to  plead  and  to  prove  the  real  nature  of  the 
tnuisaetion,  for  the  purpose  of  avoiding  his  bond,  see  ColUns  v.  fbtnfem,  2  WUs.  347 ; 
Pasdoa  v.  Popham,  8  East,  408 ;  GrmlU  v.  A&nins,  9  B.  &  C.  462,  4  Mann.  &  ByL  378. 
And  see  Bvdder  v.  MiUerd,  2  Ventr.  107 ;  Maatm  v.  fFaHams,  ib.  109. 
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called  The  Gitjr  of  London  Loan  Society,  the  rules  and  regulations  of  which  said 
society  were,  previously  to  the  making  of  the  promissory  note  thereinafter  mentioned, 
duly  certified,  deposited,  and  inrolled,  pursuant  to  the  provisions  of  the  statute  in 
that  behalf  made  and  provided.  The  dedaration  (filed  the  2Sth  October  1S41),  then 
stated :  That  on  the  22d  of  April  1840,  the  defemiant  made  his  promissory  note  in 
writing,  and  thereby  {vomised  to  pay  to  the  treasurer  of  the  society  61.f  for  value 
received,  by  weekly  payments  of  28.  each ;  that  the  defendant  then  delivered  the  said 
{vomissoiy  note  to  the  said  society,  and  agreed  with  the  said  society  to  pay  them  the 
■ame,  according  to  the  tenor  and  effect  thereof ;  and  the  plaintifis,  suing  as  such 
trustees  as  aforesaid,  averred,  that  although  the  time  for.payment  of  the  whole  of  the 
add  sum  of  51.  had  elapsed,  and  the  said  note  had  become  due  and  payable  long  before 
the  commencement  of  the  suit,  yet  the  defenduit  had  not  paid  the  amount  of  the  said 
note,  or  any  part  thereof ;  whereby,  &c. 
Demurrer ;  and  joinder. 

The  causes  of  demurrer  were  stated  to  be,  ih&t  the  plaintifis  were  not  enabled  to 
sue  or  nuuntain  the  aetaxm  as  trustees  of  t^e  society,  called  The  City  of  London  Loan 
Society,  upon  the  promissory  note  mentioned  and  set  forth  in  the  declaration  in  the 
cMise,  by  the  provisions  of  me  statute  &  &  6  W.  4,  c.  23,  or  of  any  other  act  relating 
to  ban  societies. 

[4223  Bompos  Serjt  in  support  of  the  demurrer.  The  question  in  this  case  is, 
whether,  upon  the  proper  construction  of  the  statute  5  &  6  W.  4,  c.  23,  the  plaintifTa, 
as  trustees  of  a  loan  society,  were  not  bound  to  proceed  against  the  defendant  for  the 
debt,  which  is  the  ground  of  the  present  action,  in  the  manner  pointed  out  by  the 
e^th  sectaon  of  the  act  (vide  infra,  p.  423),  instead  of  suing  him  in  a  superior  court. 
Ihe  recital  to  that  act  {b)  shews,  that  it  was  intended  for  the  benefit  of  the  labouring 
dssses.  By  the  fourth  section  (c),  the  property  of  the  [423]  society  is  vested  in  the 
trustees  therec^  and  all  actions  and  other  proceedings  are  to  be  conducted  in  their 
mme.  By  the  seventh  section,  no  note  or  security  for  the  repayment  of  any  loan 
■sde  under  the  act,  is  to  be  liable  to  stamp  duty ;  and  by  sect.  8  (a),  all  such  notes, 

(&)  "  Whereas  oertain  institutions  for  establishing  loan  funds  have  been,  and  may 
be,  established  in  England,  &c.,  for  the  benefit  and  advantage  of  the  labouring  classes 
of  His  Majesty's  subjects,  and  it  is  expedient  to  give  protection  to  the  funds  of  such 
institutions,  and  to  iSSbrd  oiconragement  to  the  formation  o£  other  institutaons  of  a 
like  kind,  &c.** 

(c)  Sect.  4  enacts,  "  that  all  moneys,  goods,  chattels  and  effects  whatsoever  shall 
be  vested  in  the  trustee  or  trustees  of  such  institution  for  the  time  being,  for  the  use 
sod  benefit  of  such  institution  mid  the  respective  members  thereof,  their  respective 
executors  and  administratora,  according  to  thrar  respective  claims  and  interest ;  and, 
after  the  death,  resignation  or  removal  at  any  trustee  or  trustees,  shall  vest  in  the 
neoeeding  trustee  or  trustees  for  the  same  estate  and  interest  as  the  former  trustee 
or  trustees  had  therein,  and  subject  to  the  same  trusts,  without  any  assignment  or 
eooveyance  whatever ;  and  also  shall  for  all  purposes  of  action  or  suit,  as  well  criminal 
SB  civil,  in  law  or  in  equity,  in  anywise  touching  or  concerning  the  same,  be  deemed 
and  taken  to  be  and  shall  in  every  such  proceedmg  (where  necessary)  be  stated  to  be 
the  property  of  the  person  or  persons  appointed  to  the  office  of  trustee  or  trustees  of 
such  institution  for  the  time  being,  in  his  or  their  proper  name  or  names,  without 
farther  description ;  and  such  person  or  persons  shall  and  they  are  hereby  respectively 
authorized  to  Wng  or  defend,  or  cause  to  be  brought  or  defended,  any  action,  suit  or 
prosecution,  criminal  as  well  as  civil,  in  law  or  equity,  touching  or  concerning  the 
property,  right,  or  claim  aforesaid  of  such  institution,  and  to  sue  and  be  sued,  plead 
ana  be  impuaded,  in  his  or  their  proper  name  or  names,  as  txustee  or  trustees  of  such 
instituticKif  without  otJier  description ;  and  no  suit,  action  or  prosecution  sh^  be  dia- 
eontinoed  or  abate  by  the  death  of  such  person  or  persons,  or  his  or  their  removal 
from  the  (^Bce  of  tinistee  or  trustees  as  aforesaid,  but  the  same  shall  and  may  be 
proceeded  in  by  the  succeeding  trustee  or  trustees  in  the  proper  name  or  names  of 
rach  person  or  persons  commencing  the  same,  any  law,  usage  or  custom  to  the  contrary 
notwithstanding;  and  such  succeeding  trustee  or  trustees  shall  pay  or  receive  like 
costs  as  if  the  action  or  suit  had  been  commenced  in  his  or  their  name  or  names  for 
the  benefit  o^  or  to  be  reimbursed  from,  the  funds  of  such  institution." 

(a)  Sect  8  enacts,  "       all  notes  and  securities  entered  into  for  tiie  payment  of 
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&c.,  are  to  be  made  payable  to  the  treasurer  or  [424]  clerk  of  the  institution  ;  and  in 
default  of  payment  after  demand,  it  is  expressly  enacted,  that  a  justice  of  the  peace 
may  summon  the  party  making  default,  and  award  payment  to  the  treasurer,  which 
may  be  enforced  by  d^tress.  The  subsequent  statute,  3  &  4  Vict.  c.  110,  was  passed 
after  the  makiDg  of  the  note  on  which  this  action  is  brought  (a) ;  but  having  the  same 
object  in  view  as,  and  bein^  in  pari  materia  with,  the  5  &  6  W.  4,  c.  23,  the  two  acts 
may  be  considered  in  conjunction.  The  5  <^  6  W.  4,  c.  23,  is  repe^ed  by  the  3  ft  4 
Vicb  c.  1 10,  which,  however,  enacts,  that  the  provisions  of  the  former  statute  shall  be 
in  force  for  the  recovery  of  all  sums  lent  previously  to  the  passing  of  tlu  3  &  4  Yis^ 
c.  1 1 0.  The  sixteenth  section  is  similar  to  the  eighth  section  of  the  5  &  6  W.  4,  c  23 ; 
and  the  seventeenth  section  (b)  enacts,  that  notwithstanding  these  provisions,  the 
treasurer  or  clerk  may  proceed  to  enforce  payment  of  a  note  in  any  county  court,  or 
court  of  requests,  where  the  amount  is  within  their  jurisdiction.  This  shews  that  the 
legislature  considered  that,  by  the  former  act,  the  jurisdiction  of  the  courts  at  West- 
minster had  been  taken  away.  [Tindal  C.  J.  The  general  rule  undoubtedly  is,  that 
the  jurisdiction  of  the  superior  courts  is  not  tjiken  away,  except  by  express  words  or 
necessary  implication  (c^.  Maule  J.  By  the  [426]  eighth  sec^on  of  the  5  &  6  W.  4, 
c.  23,  no  execution  is  given  but  by  a  quasi  fieri  facias.  There  is  no  power  to  send  flie 
party  making  default  to  prison ;  and  it  might  be  argued  that  such  a  power  cannot  be 
impUed.]  In  Cotes  gtU  tam  v.  KnigU  (3  T.  B.  442),  the  general  rule  was  recognised, 
that  the  jurisdiction  of  the  superior  courts  is  not  oustM  but  by  express  words.  In 
that  case  the  question  turned  upon  the  construction  of  the  26  G.  3,  c.  51 ;  which, 
having  created  penalties  of  501.  and  of  101.,  enacted  that  the  former  should  be  sued 
for  in  any  of  the  courts  at  Westminster,  and  provided  that  it  should  and  might  be 
lawful  for  justices  of  the  peace  to  hear  and  determine  the  latter  penalties,  with  a  power 
to  them  to  mitigate,  &e.,  and  it  was  decided  that  such  proviso,  by  implication,  ousted 

such  loans  shall  be  made  payable  to  the  treasurer  or  clerk  for  the  time  being  of  the 
said  institution ;  luid  if  the  party  or  parties  liable  to  pay  the  same  shall  fail  to  make 
full  payment  in  money  of  the  sum  in  the  note  or  security  mentioned,  or  any  put 
thereof,  for  seven  days  after  demand  made  on  each  party,  or  left  at  his  usual  plac^  of 
abode,  by  or  on  behtuf  of  the  treasurer  or  clerk  for  the  time  being  of  the  said  institu- 
tion, it  sWl  and  may  be  lawful  for  any  one  or  more  of  His  Majesty's  justices  of 
peace  for  the  county,  riding,  city,  division  or  plaoe  where  the  person,  &c.  respectively 
so  refusing  to  pay  any  of  such  notes  or  securities  as  aforesaid,  shall  or  may  happen  to 
be  or  reside  ;  and  such  justice  or  justices  ia  and  are  hereby  required,  upon  complaint 
made  by  such  treasurer,  &c.,  to  summon  the  person,  &c.,  against  whom  such  complaint 
shall  be  made ;  and  after  his  appearance  or  in  default  thereof,  upon  due  proof  u^n 
oath  of  such  summons  or  warning  having  been  ^ven  or  left  as  aforesaid,  such  justace, 
&c.  shall  proceed  to  hear  and  determine  the  said  complaint,  and  award  such  sum  to  be 
paid  by  the  person,  &o.  respectively  liable  to  the  payment  of  any  such  note  or  security 
to  such  treasurer,  &c.,  as  shall  appear  to  such  justice,  &c.  to  be  due  thereon,  t(^t^ 
with  such  a  sum  for  costs  not  exceeding  the  sum  of  10s.,  as  to  such  justice,  (fee  shall 
seem  meet;  and  if  any  person,  <fec.  shall  refuse  or  neglect  to  pay  or  satisfy  sueh 
sum  of  money  as  upon  such  complaint  as  aforesaid  shall  be  adjudged,  upon  the  same 
being  demanded,  such  justice,  &c.  shall,  by  warrant  under  his  hwid  and  sw,  &c,  cause 
the  same  to  be  levied  by  distress  and  sale  of  the  goods  of  the  party  so  neglecting  or 
refusing  as  aforesaid,  together  with  all  costs  and  charges  attending  sueh  distress  and 
sale,  and  returning  the  overplus,  if  any,  to  the  owner ;  and  no  such  proceedings  shall 
be  removed  by  certiorari  or  otherwise  into  any  of  his  Majesty's  superior  courts  of  record." 

(a)  The  statute  received  the  royal  assent  on  the  11th  of  August  1840. 

{b)  Sect.  17  declares  and  enacts,  "that  notwithstanding  the  provisions  herein- 
before contained,  the  treasurer  or  clerk  of  such  society,  for  the  time  being,  may 
proceed  for  recovery  of  the  sum  due  on  such  note,  agiunst  the  party  or  Duties  li^te 
to  pay  the  same,  in  any  county  court,  or  court  of  conscience  or  request,  baving  juris- 
diction to  the  amount  so  due,  according  to  the  course  and  practice  of  such  courts ;  ud 
in  such  case  the  act  or  acts,  and  all  provisions  therein  relating  to  such  court  and  the 
powers  thereof,  shall  be  applicable  to  the  recovery  of  the  sum  so  due  on  such  note." 

(c)  See  Agard  v.  Camdi^  Sav.  134,  Cra  £L  326,  S.  G.  in  error,  Sir  F.  Moore,  564, 
2  Anderson,  127.  And  see  Caies  qm  tam  v.  Knight,  3  T.  R.  442;  Sh^nan  v.  EenM^ 
4  T.  R.  109. 
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the  jurisdicfcion  of  the  superior  courts  as  to  the  101.  penalties  (b).  [Afsule  J.  The 
jurisdiction  of  the  superior  courts  seems  to  be  reserved  by  the  express  words  of  the 
fourth  section  of  the  5  &  6  W,  4  ;  for  it  authorises  the  trustees  "  to  bring  or  defend 
tay  action,  suit  or  prosecution,  criminal  as  well  as  civil,  in  law  or  equity,  touching  or 
concerning  the  property,  right  or  claim  aforesaid  of  such  institution."  Suppose  the 
society  were  possessed  of  a  chattel  and  sold  it,  and  the  purchaser  gave  a  promissory  note 
to  secure  the  payment^  that  would  not  be  a  ease  for  proceeding  before  a  ma^istratei 
not  being  a  case  of  a  loan.  There  is  notiung  in  this  deolaration  to  shew  that  Uie  note 
soed  open  was  given  in  respect  of  a  loan.]  It  is  certainly  not  so  stated  expressly ; 
Imt  H  IS  to  be  collected  from  the  whole  of  the  declaration. 
Tslfourd  Serjt.,  contri^  was  not  called  upon. 

[#26]  TiNDAL  C.  J.  I  do  not  think  that  last  objection  can  be  got  over.  Besides, 
there  are  no  exclusive  words  in  the  statute  under  consideration ;  and  it  is  perfectly 
clear,  therefore,  that  the  jurisdiction  of  the  superior  courts  is  not  taken  away.  The 
im)ceedings  under  the  eighth  section  must  be  before  a  justice  of  the  peace  for  the 
county  where  the  party  making  default  resides;  so  that  if  such  a  farty  lived  in 
Northumberland,  and  the  treasurer  in  London,  according  to  the  construction  contended 
for,  the  latter  would  be  compelled  to  go  to  Northumberland  to  lay  his  complaint 
befcne  the  magistrates. 

Bompas  jnayed  leave  to  amend ;  but  the  court  intamated,  it  would  be  better  for 
the  defendant  that  they  should  not  accede  to  the  request. 

Jndgmrat  for  the  plaintiff(a). 

[427]  Joseph  Howarth  v.  Tolleicaohi,  ISsq.  June  1,  1842. 

Trover  against  the  sheriff.  Flea,  that  a  fi.  fa.  was  delivered  to  the  defendant  at  the 
rait  of  A.  against  R ;  that  the  goods  in  the  declaration  were  the  goods  of  B.,  and 
that  before  the  time  when,  &&,  R  fraudulently  delivered  to  the  pUdntaff  poases- 
non  <^  the  goods  under  colour  of  a  feigned,  covinous,  and  fraudulent  oonveyimoe, 
to  tb»  intent  to  delay  A.  oontraiy  to  the  form  of  the  statute ;  and  that  whilst  the 
goods  were  so  in  possession  of  the  plaintiiF,  and  whilst  the  writ  was  in  force,  the 
defendant^  as  sheriJf,  did  seize,  &c.  Held,  that  the  plea  was  bad,  as  amounting  to 
an  aigumentative  denial  tJiat  the  plaintiff  was  possessed,  as  of  his  own  property. 

Tins  was  a  apeoial  action  of  txover.   The  deolaration  recited  that  ike  plaintiff 

(b)  See  also  Fleming  \.  Bailey,  6  East,  313;  Ex  parte  Lang^on,  1  Mont  &  Bligh, 
142 ;  S.  C.  per  nom.  Ex  parte  Bejison,  1  Dea.  &  Ghitt.  324 ;  Dundalk  Railway  Company 
V.  Tapster,  1  Q.  R  Eep.  667. 

(a)  In  Timms  v.  frUliams,  2  G.  &  D.  621,  which  was  decided  a  few  days  subse- 
qrwDtly  to  the  above  case,  the  court  of  Queen's  Bench  held  that  no  action  is  maintain- 
aUe  at  t^e  suit  of  the  treasurer  of  a  loan  society  upon  a  note  given  to  the  trustees  to 
ucore  the  re-payment  of  a  loan  from  t^e  society.  The  declaration  there  stated 
that  the  note  was  given  for  securing  the  payment  of  lOL  lent  by  the  society.  The 
coart  seem  to  have  decided  the  case  principally  upon  the  ground  that,  by  the  fourth 
leetiogi  (tf  t^e  6  &  6  W.  4,  c.  23,  (ant^  p.  422  (e)),  the  note  would  vest  in  the  trustees 
of  the  soeiety,  and  that  tiie  tresisurer  could  only  recover  payment  of  it  by  a  summary 
g  before  a  magistrate,  under  the  provisions  of  the  ei^t^  section  (ante, 
p.  423  (oft 

Lord  Denman  C.  J.  and  Patteson  J.  appear  to  have  considered  also  that  by  the 
statute  the  jurisdiction  of  the  superior  courts  was  taken  away,  Patteson  J.  observing, 
"  I  think  the  remedy  upon  these  notes  is  confined  to  the  summary  proceedings  before 
a  magisbvte.  Not  that  the  jurisdiction  of  the  superior  court  is  taken  away  without 
exprMB  words,  but  that  the  statute  enacts  an  instrument  of  such  a  nature,  that  express 
votk  were  neoeesary  to  enable  the  treasurer  to  sue  upon  it^  and  such  words  are  not 
to  be  fnmd.  Evn  with  T^;ard  to  the  trustees,  there  is  no  power  given  to  them  to 
■w  mm  then  secoritiee. 

NeHher  thiB,  nor  the  principal  case,  can  perhaps  be  considered  as  an  expreaa 
deeinm  upon  the  point  whether  Hke  jnrisdiction  of  me  superiw  courts  is  taken  away 
faf  tke  6  &  6  W.  4,  c.  23,  in  an  action  by  the  trustees  cl  a  loan  society  on  a  note 
fTpTBMud  to  he  given  for  money  lent  by  the  society. 
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before,  &q.,  was  a  publican  and  beer-seller,  and  the  trade  of  a  publican  and  beer-sclIer 
had  used  and  earned  on  in  a  certain  messuage  of  the  plaintiff,  parts  of  which  said 
messuage  he  was  then  in  the  habit  of  letting  out  as  furnished  lodgings  for  certain  rents 
or  sums  of  money,  to  him  payable  on  that  behalf.  And  that  the  plaintiff,  on,  was 
lavfully  possessed,  as  of  nig  own  property,  of  certain  goods  and  chattels,  used  and 
employed  by  him  as  furniture  and  necessaries  in  his  said  messuage,  and  his  said  trade 
of  a  publican  and  beer-^eller,  to  wit,  twenty  tables,  &c.  After  stating  Uie  convraaon 
in  the  usual  form,  the  declaration  proceeded  to  allege  special  damage  as  follows; 
whereby  and  by  reason  of  the  premises,  the  plaintiffs  said  messuage  had  become,  and 
was  wholly  destitute  of  the  said  necessary  articles  for  furnishing  the  same,  and  the 
plaintiff  had  been  wholly  prevented  from  carrying  on  his  said  trade  as  a  publican  and 
beerHseller,  and  from  procuring  tenants  for  his  said  lodgings ;  and  the  plaintiff  had  lost 
and  been  deprived  of,  not  only,  all  the  profit  and  advantages  which  would  have  accrued 
to  him  in  respect  of  the  exercise  of  his  said  t^ade,  but  had  also  lost,  and  bees  deprived 
of,  all  the  profits  and  advantages  which  otherwise  might  and  would  hare  accrued  to 
him  in  respect  of  his  said  lodgings ;  and  also,  by  reason  of  the  premises,  thepluntaff 
had  incurred  divers  charges  aud  exjpmses,  to  wit^  to  the  amount  of  50L,  £43^  in  and 
about  procuring  lodgings  at  other  houses  for  himself  and  servants  for  a  umg  ^ace  d 
time,  to  wit,  &c. 

Fourth  plea,  that  before  the  said  time  when,  &c.,  to  wit,  on,  &c.,  a  certain  writ  of 
fieri  facias  at  the  suit  of  one  T.  B.  against  the  said  J.  H.,  was  duly  issued  out  of  the 
court  of,  &c.,  and  was  indorsed,  &c.,  and  was  duly  delivered  to  the  now  defendant, 
being  sheriff,  to  be  executed  according  to  law.  And,  further,  that  before  the  said  time 
when,  &c.,  to  wit,  on,  &c.,  the  said  goods,  &c.,  were  respectively  the  goods,  *c.  of  the 
said  J.  H.,  and  of  right  belonged  to  him;  and  that  aiterwardls,  and  before  the  said 
tame  when,  &c.,  to  wit,  on,  &c.,  the  said  J.  H.  fraudulently  and  collusively  gave  and 
delivered  to  the  plaintiff  possession  of  the  said  goods,  &c.,  under  colour  of  a  feigned, 
covinous  and  fraudulent  alienation,  barg^n  and  conveyance  thereof  from  him  to  the 
plaintiff  then  made,  to  t^e  end,  intent  and  purpose,  to  delay,  hinder  and  defraud  the 
said  T.  B.  and  the  other  creditors  of  the  said  J.  H.  of  their  respective  just  and  lawful 
actions,  debts  and  demands  against  the  said  J.  H.,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided.  And  further,  that  the  plaintiff  afterwards,  to  wit, 
at  the  said  time  when,  &c.,  well  knowing  the  last  mentions  premises,  claimed  title  to 
the  said  goods,  &c.,  (the  same  then  being  in  the  possession  of  the  plaintiff  as  last 
aforesaid  and  not  otherwise,)  under  colour  of  the  aforesaid  feigned  covinous  and 
fraudulent  alienation,  bargain  and  conveyance  thereof.  And  further,  that  afterwards 
and  whilst  the  said  goods,  &&  were  so  in  the  possession  of  the  plaintiff  as  last  aforesaid, 
and  whilst  the  said  writ  was  in  full  force,  to  wit^  at  the  said  time  when,  &&,  he,  the 
defendant,  as  such  sheriff  as  aforesaid,  within  his  said  bailiwick,  did,  by  virtue  ti  the 
said  vrit  and  indorsement  thereon,  seize  and  take  the  said  goods  and  chattels  [^1 
for  the  purpose  levying  hereout  the  moneys  so  directed  to  be  levied  by  the  am 
indorsement  on  the  said  writ  as  aforesaid ;  as  it  was  lawful  for  him  to  do  for  the 
cause  last  aforesaid ;  which  is  the  supposed  conversion  in  the  declaration  mentioned. 
Verification. 

Demurrer  to  the  fourth  plea ;  for  that  the  defendant  had,  by  his  same  plea  in  an 
indirect  and  argumentative  manner,  attempted  to  traverse  and  deny  the  allegation  in 
the  declaration,  that  the  plaintiff  was  possessed  of  the  goods  therein  mentioned  as  of 
his  own  property,  the  same  plea  shewing  facte  establishing  that  the  plaintiffs  possession 
was  fraudulent,  and  therefore  insufficient  to  give  him  even  a  prim&  facie  right  to  sue 
in  trover ;  and  also  for  that  the  same  plea  should  have  concluded  to  the  country,  and 
not  with  a  verificataoo.  Joinder. 

Bompas  Serjt  in  support  of  the  demurrer.  The  fourth  plea  amounts  to  nothisg 
more  than  an  ara;umentatave  statement,  that  t^e  plaintiff  was  not  possessed  as  a^nat 
the  defendant.  It  is,  therefore,  bad,  as  neither  traversing,  nor  confessing  and  avoidinj^ 
the  allegation  of  possession  in  the  declaration.  In  N^Us  v.  Bastard  (2  C.  M.  &  R. 
659  ;  Tyrwh.  &  Ora.  156),  there  was  a  precisely  similar  plea ;  but  the  plaintaf^  instead 
of  demurring,  took  issue  on  the  fraudulent  sale.  Parke  B.  there  observed,  "  The  whole 
defence  stet^  in  the  last  plea  would,  in  truth,  have  been  admissible  under  the  second," 
(which  denied  that  the  goods  were  the  property  of  the  plaintafin ;  "  the  plea  of  no 
property  in  the  plaintiff,  means  no  pnmerty  as  against  the  defendant;  which  the 
plaintiff  could  not  have,  if  the  sale  was  fraudulent.     In  Bowe  v.  Ames  (6  M.  &  W. 
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747),  which  was  an  action  on  tbe  case  a^nst  the  sheriff  for  neelecting  to  sell  the  goods 
of  K.  \V.  that  had  been  seized  by  him  in  execution,  the  defencuint,  among  other  pleas, 
I^Mded  [430]  that  R.  W.  becune  a  bankrupt,  and  that  within  two  months  after  the 
uBuing  of  the  writ  in  the  declaration  mentioned,  and  the  delivery  thereof  to  tbe 
defmcuot,  and  of  the  seizure  of  the  goods,  and  before  the  passing  of  the  2  3  Viot. 
e.  29,  and  before  the  defwidant  could  or  ought  to  have  sold  the  sud  goods,  a  fiat  issued, 
and  the  said  R.  W.  was  declared  a  bankrupt ;  and  that,  before  the  commencement  of 
the  action,  an  official  assignee  was  appointee^  in  whom  ihe  sud  goods  so  taken  in 
enentitn  became  and  were  VMted;  and  this  plea  nyoa  demurrer  was  held  bad. 
[Haule  J.  It  may  be  a  question,  whether,  in  the  present  case,  iha  deed  set  out  in  the 
plea,  »  good  even  as  between  the  parties.] 

Channell  Serjt.  was  then  called  upon  to  support  the  plea.  First,  as  to  the  deed 
DOt  being  good  as  between  the  parties.  The  difficulty  arises  from  the  statement  in  the 
plea,  that  John  Howartii  gave  the  plaintiff  possession  "under  colour  of  a  feigned, 
oovioffiis  and  fraudulent  iuienati«i,  &&"  But  the  word  "  feigned "  is  used  in  the 
■tatote  13  Elis.  c.  5,  whieh,  in  sec.  1,  is  declared  to  be  passed  "  for  the  avoiding  and 
ibolishing  of  feigned,  covinous  and  fraudulent  feoffments,  gifts,  grants,  alienations, 
£c ;  which  feofimente,  &c.  have  been  and  are  devised  and  contrived  of  mtdice,  fraud, 
oovin,  &0.,  to  the  end,  purpose  and  intent  to  delay,  hinder  or  de&aud  creditors  and 
otben  of  Ijieir  just  and  htwful  actions,  &c."  And  then  sect  2  it  is  enacted,  tiiat 
"every  feofiment,  gift^  grants  &e.,  to  or  for  any  intent  or  purpose  before  declared  and 
oprened,  shall  be  deoued  and  taken  (only  as  against  t^at  person  or  persons,  bis  or 
their  heirs,  &c.,  whose  actions,  &c,  by  such  ^ileful,  covinous  or  fraudulent  devices 
tod  ]mctices,  as  is  aforesaid,  are,  shall,  or  might  be  in  any  wise  disturbed,  hindered, 
iic),  to  be  clearly  and  utterly  void,  &c."  So  ^at  it  is  clear,  the  "  feigned  alienation  " 
niNitjoned  in  the  plea  would,  [431]  under  the  statute  be  void  only  as  against  creditors, 
lod  would  be  valid  as  between  the  ptuiies  themselves.  The  plaintiff  complains  of  the 
eooversion  of  his  goods.  The  object  of  the  plea  is  to  give  colour  to  him,  by  shewing 
tkat  he  was  in  possession  of  the  goods  wit^  certain  rights ;  the  deed  of  alienation 
boi^  valid  as  between  himself  and  John  Howarth  though  it  would  be  "  feigned, 
anrinoiu;  and  fraudulent"  as  against  the  creditors,  whom  the  plea  alleges  that  the 
deed  was  given  "to  delay,  hiadar  and  defraud,  conlTary  to  tiie  tonn  of  we  statute." 
The  deed  would  be  valid  under  the  statute,  not  only  as  between  the  parties,  but  as 
against  all  the  world  but  the  creditors  of  John  Howarth. 

It  ia  extremely  doubtful,  whether  the  defence  raised  by  the  plea  could  have  been 
prm  in  evidence  nnder  the  plea  of  "  not  possessed,"  notwithstanding  what  was  said 
ojr  Puke  K  in  NictMs  v.  Bakard,  which  appears  to  have  been  the  expression  of  an 
ofmioa  formed  at  the  moment,  and  certainly  was  not  the  point  decided  in  the  case, 
b  HeweU  v.  Bliik  (1  Moo.  &  Rob.  400),  Fatteson  J.  ruled  that,  under  the  plea  of  "  not 
possessed,"  the  defendant  could  not  shew  that  a  sale  of  the  goods  to  the  plaintiff  had 
Men  fraudulent  So,  in  Samuel  v.  Duke  (3  M.  &  W.  622V  which  was  an  action  of  trover 
wajut  the  sheriff  and  the  execution  creditor,  it  was  held,  that  it  was  not  competent  to 
we  sheriff,  under  that  i^ea>  to  give  in  evidence  certain  facts  justifying  the  seizure,  which 
dtttii^piahed  his  ease  mim  that  of  the  other  defendants ;  but  that  such  a  defence  should 
hsve  been  specially  pleaded.  Here,  the  defendant  admits  possession  and  some  property 
in  the  riaintaff,  as  against  all  bnt  certain  parties  who  put  him,  the  defendant,  in  motion. 
[Undal  C.  J.  The  defendant  is  sheriff ;  be  stands  in  the  shoes  of  the  creditors,  against 
whom  the  deed  is  void :  it  is  void,  therefore,  for  the  purpose  of  [4^]  this  action.]  The 
■ole  object  in  this  case,  is  to  comply  with  the  rule  that  requires  pleadings  in  confession 
sod  avoidance  to  give  colour.  The  leading  authority  on  that  doctrine  is  Leyfidi^s  case 
(10  Co.  Repi  88  a!),  which  is  thus  stated  and  commented  on  in  Stephen  on  Pleading 
(pages  229,  230,  4th  ed.).  *'To  an  action  of  trespass  for  taking  the  plaintiff's  com, 
tte  drfendant  may  plead,  in  confession  nmd  avoidance,  that  he  was  rector,  and  that 
tbe  corn  was  set  out  for  tithe,  uid  that  he  took  it  as  such  rector.  Now  it  is  to  be 
observed  that  tliis  is  not  an  absolute  oonfession,  that  he  took  the  plaintifiTs  com  as 
allied  in  the  declaration.  The  defendant  asserts,  on  the  contrary,  a  title  to  t^e  com 
ia  hmuelf.  But  still  he  admits  that  the  plaintiff  was  the  original  owner,  and  entitled 
a^^inst  all  the  world,  except  the  defendant.  There  is,  therefore,  a  confession  so  far  as 
to  admit  some  sort  of  apparent  right  or  colour  for  the  action ;  and  tbe  plea  consequently 
eomplies  with  the  terms  of  tbe  rule  now  under  consideration,  and  is  sufficient  Tbe 
rector  there  alleged  the  goods  were  his ;  and  in  the  same  manner  the  defendant  here 
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says,  the  goods  b^onged  to  the  oreditors.  [Bompas  Serjth  The  statute  ol  EUaibetli 
speaks  of  "  feigned,"  covinous  And  fraudulent  conveyances ;  they  need  not  be  tiie 
same  thing ;  "  ^^ligned "  means  "  pretended,"  and  has  a  different  signification  from 
"fraudulent"]   The  plaintiff  cannot  set  np  his  own  fraud  to  avoid  his  own  deed; 

Doe  dem.  Roberts  v.  Roberts  (2  B.  &  A.  367.  See  also  ProU  v.  Wiggins,  3  N.  C.  230 ; 
Heed  v.  Thyyis,  6  M.  ft,  W.  410).  [Maule  J.  He  is  not  doing  so ;  he  merely  says  the 
defendant  has  used  the  word  "feigned  "  in  a  particular  sense.  Tindal  C.  J.  The  only 
point  upon  which  the  court  feel  any  difficulty  is,  whether  the  plea  is  rightly  framed  for 
the  purpose  of  giving  colour.] 

[433]  Bompas  Sent  in  reply.  The  defendant  in  giving  colour,  was  bound  to 
shew  that  whicn  would  have  amounted  to  a  good  conveyance  to  the  plaintiff;  but  ho 
has  shewn  that  which  is  null  against  him  the  defendant,  and  which,  indeed,  is  no  eon- 
veyance  at  all ;  for  he  pleads  that  the  plaintiff  was  put  into  possession  under  ooloar 
of  a  feigned  conveyance.  The  case  of  Hmodl  v.  WMU  was  decided  at  nisi  prius  vay 
soon  after  the  new  rules  came  into  operation,  and  there  might  have  been  some  diffieuUy 
as  to  their  application  (a).  It  was  argued  in  that  case,  by  the  counsel  for  the  plaintiff, 
that  under  the  plea  of  not  possessed,  it  was  not  competent  to  the  defendant  to  do 
more  than  shew  that  no  sole  in  fact  hod  taken  place ;  and  this  reasoning  appears  t« 
have  been  assented  to  by  the  learned  judge ;  but  if  the  defendant  might  shew  no  sale 
in  fact,  why  might  he  not  shew  no  legal  sale — the  sale  not  being  expressly  in  issuel 
Samuel  v.  DiiJce  is  in  truth  an  authority  for  the  plaintiff.  Parke  R,  in  giving  jndg- 
ment,  says,  "  if  the  conversion  had  been  the  sale  of  the  goods,  then  the  sheriff  mwt 
have  previously  seized ;  and  probably  it  would  have  been  competent  to  him,  under 
the  denial  of  the  plaintifiTs  nght  of  possession,  to  shew  that,  at  the  time  of  the  ale 
of  the  goods,  the  plaintiff  had  no  possessory  right,  but  that  l^e  sheriff  had  a  right  to 
seize  thenL" 

[434]  Tindal  C.  J.  I  think  the  plea  is  bad  for  one  or  the  other  of  lAe  camei  of 
demurrer  assigned.  Either  the  plea  consists  only  of  a  statement  of  evidence,  that  llie 
plaintiff  was  not  possessed  as  of  his  own  property  against  the  defendant,  and  is  t^oe- 
fore  bad  as  an  argumentative  traverse  of  that  allegation ;  or,  if  it  is  to  be  taken  as  a 
direct  traverse,  it  is  informal  in  concluding  with  a  verification.  It  seems  to  me  that 
the  plea  states  matter  which  might  have  been  given  in  evidence  under  the  plea  of 
"  not  possessed." 

CoLTMAN  J.  concurred. 

Maule  J.    I  bAbo  think  the  plea  is  bad,  as  being  an  atgumentative  denial  of  the 
plaintiff  being  possessed  as  of  his  own  property.    If  the  ^wts  could  be  pleaded  at  all, 
they  should  have  been  pleaded  with  a  traverse  of  that  allegation ;  but,  I  think,  they  mi^t 
in  evidence  under  the  plea  of  "  not  possessed."   A  defendant  in  rach 


have  been  ^ven  in  evidence  under  the  plea 
a  case  may  nave  no  notice  of  the  existence  of  the  insbiiment  under  which  the  plaintiff 
claims ;  it  may  be  started  upon  him  at  the  trial,  and  it  seems  hard  that  he  should  be 
put  to  the  necessity  of  pleading  a  plea  like  the  present  The  statute  of  ElizabeA 
(13  Eliz.  c  5)  avoids  several  things,  viz. :  fraudulent  feofiinents,  gifts,  grants,  aliena- 
tions, bargains  and  conveyances,  as  well  aa  fraudulent  bonds,  suits,  judgments  and 
executions.  A  plaintiff  might  set  up  a  claim  under  any  one  of  these — an  executaon 
for  instance — for  which  the  defendant  might  not  be  prepared,  but  which  I  think  he 
certainly  ought  to  have  the  liberty  to  cont^  under  the  plea  (A  "  not  possessed  **  (ft). 
Judgment  for  the  plaintiff. 

(a)  R.  H.  4  W.  4,  reg.  1,  No.  3,  directs,  that  "all  matters  in  confession  and 
avoidance,  including  not  only  those  by  way  of  discharge  but  those  which  shew  the 
truisaction  to  be  either  void  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or 
otherwise,  shall  be  specially  pleaded."  This  rule  is,  in  terms,  confined  to  acticnt 
of  assumpsit,  but  b^  r.  iv.  (which  applies  to  actions  on  the  case,  including  txow) 
No.  2,  "  all  matters  m  confession  and  avoid«ice  sh^l  be  pleaded  specially,  as  in  adioDi 
of  assumpsit."  In  trover,  the  plaintiff  states  that  he  is  possessed  of  certain  goods  aa 
of  his  own  property  ;  and  this  is  a  material  allegation.  The  defendant  in  the  prindpal 
case  seeks  to  shew  that  although  the  plaintiff  is  possessed  of  the  goods  in  question,  be 
is  not  possessed  as  of  his  own  property,  by  reason  that  the  possession  is  fraudulent 

(b)  Creaswell  J.  was  absent 
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[436]  EuzABffra  O'Connor  and  Another,  Administratrixes  of  George  Garrow, 
Deceased,  t.  Marjoiobankr  and  Others.   June  6,  1842. 

[S.  C.  5  Scott,  N.  R  394 ;  11  L.  J.  C.  P.  267 ;  6  Jur.  607.] 

In  trover  by  the  personal  representatives  of  A.,  his  widow  is  not  admissiljle  as  a  witness 
for  the  purpose  of  shewing  that  she  pledged  the  goods  with  the  defendants  by  her 
husbana's  authority. 

Trover,  by  the  plaintiffs,  as  administratrixes  of  George  Garrow,  deceased,  for  a 
chest  of  plate  ;  laying  the  possession  in  the  intestate,  and  the  conversion  after  his 
death. 

Heas ;  first,  not  guilty ;  secondly,  that  the  intestate  was  not  possessed  as  of  his 
ownproperty,  &c. ;  upon  both  of  which  issue  was  joined. 

tliirdly ;  that  before  any  of  the  tames  in  the  declaration  mentioned,  to  wit,  on, 
the  said  G.  G.  ^en  being  lawfully  possessed  of  the  said  goods,  &c.,  as  of  his  own 
nYwerty,  delivered  the  same  to  one  John  Hodgson,  to  be  possessed  by  him  or  his 
banVera  for  the  time  being,  on  his  behalf,  as  a  security  for  certain  advances  of  money 
Uien,  at  his  request,  agreed  to  be  made  to  him  by  the  defendants,  at  the  request  and 
on  the  responsibility  of  the  said  J.  H. ;  and  thereupon,  with  the  consent  of  the  said 
G.  G.,  the  same  goods,  &c.  then  were,  by  the  said  J.  H.,  delivered  to  and  deposited 
with  the  defend^ts,  who  then  and  thenceforth  were  and  have  been  the  bankers  of  the 
said  J.  H. ;  and  it  was  thereupon  then  agreed  by  and  between  the  said  G.  G.  and  the 
aaid  J.  H.,  that  the  said  goods,  &c.  should  remain  and  continue  in  the  possession  of 
die  said  J.  H.  or  his  bankers,  until  the  advances  to  be  made  as  aforesaid,  should  be 
fully  repaid  and  satisfied.  The  plea  tJien  stated  that  the  money  had  been  repaid  by 
G.  6.,  but  that  other  advances  were  made  by  the  defendants  to  him,  at  the  request 
iod  on  the  responsibility  of  J.  H.,  upon  an  agreement  that  the  said  goocU,  &e.  should 
continue  and  \4SS\  remain  in  the  possession  of  the  defendant,  or  other  the  hankers 
of  the  said  J.  H.,  and  be  subject  to  his  control,  and  stand  and  be  charged  in  his 
fivour  with  the  lien  until  the  advances  to  be  made  as  last  {foresaid  should  be  fully 
paid  and  satisfied  by  the  said  G.  G,  The  plea  then  averred  that  the  sums  of  money 
■e  advanced  as  last  aforesaid,  still  remained  wholly  unpaid  and  unsatisfied  by  or  for 
the  said  G.  6.  or  his  representatives ;  wherefore  the  defendants,  as  the  bankers  of  the 
■aid  J.  H.,  and  at  his  request,  and  according  to  the  terms  of  the  said  last-mentioned 
■greemcnt,  had  retained  and  kept,  and  still  did  retain  and  keep,  the  said  goods,  Sec 
in  respect  nf  the  aforesaid  lien ;  as  they  lawfully  might,  ;  and  in  so  doin^  uid  not 
otherwise,  had  oonverted,  &c.  Verification. 

Beplication  to  this  plea,  that  it  was  not  agreed  by  and  between  the  said  G.  G. 
snd  tlw  said  J.  H.,  modo  et  fonnft.   Whereupon  issne  was  imned. 

The  cause  was  tried  before  Maale  J.,  at  tiie  sittings  tor  Middlesex  in  last  term, 
when  the  following  &icts  appeared.  Mr.  Garrow  l^e  intestate  was,  in  the  year 
1S36,  residing  in  India ;  his  wife  remaining  in  England.  A  letter  was  given  in 
evidence,  written  by  Mr.  Garrow  to  his  wife,  towards  the  close  of  that  year,  authoris- 
ing her  to  draw  on  him  for  money,  or  to  sell  his  plate,  and  some  other  property.  She 
applied  to  the  defendants  (Coutts  and  Co.,  through  whom  her  husband  had  been  in 
toe  habit  of  making  remittances  to  her),  for  an  advance  of  6001. ;  and  they  advanced 
her  that  sum,  upon  her  draft  on  her  husband  being  indorsed  by  Mr.  Hodgson,  a 
cQstomer  of  theirs ;  the  chest  of  plate  in  question  being  deposited  by  Mrs.  Garrow  with 
the  defendants  as  a  security  for  Mr.  Hodgson.  The  draft  was  accepted  and  paid  by 
Hr.  Garrow ;  and,  in  1 838,  his  wife  obtained  a  further  advance  of  2501.  from  the  defen- 
dants upon  another  draft  on  her  husband,  and  a  written  [437]  guarantee  given  to  them 
by  Mr.  Hodgson ;  it  being  agreed  that  the  plate  should  remain  with  the  defendants 
on  the  same  terms  as  before.  This  latter  draft  was  accepted  by  Mr.  Garrow,  but  he 
died  before  it  fell  due.  The  learned  judge  intimating  an  opinion,  that  the  evidence  to 
estaUish  the  wife  an  agent  for  the  purpose  of  depositing  the  plate  was  very  weak,  the 
defendants  tendered  an  examination  of  Mrs.  Garrow,  taken  after  her  husband's  death, 
opoD  interrogatories  under  a  commission  in  Canada,  where  she  had  resided  since  that 
tnoe.  This  was  objected  to  on  the  part  of  the  plaintiffs,  but  was  received  by  the 
teamed  judge,  who,  however,  reserved  the  point.  In  the  examination  in  question, 
Un.  Garrow  deposed  that  her  husband  had,  previously  to  1837,  authorised  her  to  sell 
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and  dispose  of  any  articles  of  plate  or  furniture  belonging  to  him,  as  well  as  to  ouuuige 
his  affairs  generally  while  she  remained  in  England.  His  lordship  left  it  to  the  jurjr 
to  say,  whether  Mrs.  Garrow  had  authority  from  her  husband  to  pledge  the  plate  in 
question ;  and  if  so,  to  find  a  verdict  for  the  defendfuits  on  the  second  and  third 
issues ;  which  they  accordingly  did. 

Tidfourd  Serjt,  in  the  same  term,  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
plaintiff  on  these  issues,  or  for  a  new  trial,  on  the  ground  that  Mrs.  Garrow's  evideooe 
was  inadmissible  in  an  action  by  the  representatives  of  her  late  husband,  in  a  matter 
touching  his  estate.  He  cited  Momoe  v.  Twisleton  (Peake,  Add.  Ca.  219),  and  Dcker  v. 
Masler{b). 

[438]  Bompas  Serjt.  (with  whom  was  J.  Henderson)  now  shewed  cause.  The 
question  is,  whether  Mrs.  Garrow  could  not  be  called  as  a  witness  after  her  husbwiCl'B 
death,  in  any  matter  affecting  his  estate,  whether  she  had  an  interest  in  the  suit  or  not 
The  interest  of  a  widow  must  be  taken  to  be,  to  increase  her  late  husband's  estate ; 
but  here  the  evidence  of  Mrs.  Garrow  went  to  decrease  it.    Although,  therefore,  she 
would  not  have  been  a  competent  witness  for  the  plaintiffs,  she  was,  for  the  defendants. 
In  Monroe  v.  Tvrialeton,  Lord  AlvaiUey  held,  that  a  wontaa  who  had  been  divorced 
act  of  piu'liament^  was  not  competent  to  prove  a  contract  made  by  her  husband  pren- 
ously  to  Uie  divorce ;  but  the  ground  upon  whioh  his  lordship  so  ruled,  was,  tiiat  it 
could  not  be  permitted  that  ooourrences  intrusted  to  the  wife,  while  the  most  porfeet 
and  unbounded  confidence  existed  between  her  and  her  husband,  should  be  divol^ 
in  a  court  of  justice ;  in  other  words,  that  confidential  communications  between  husbwd 
and  wife  should  be  held  sacred.    I}oker  v.  Hosier  was  decided  upon  the  same  principle. 
But  the  object  of  the  widow's  evidence  in  this  case  is,  not  to  disclose  any  thing  of  a 
confidential  character,  but  merely  to  prove  that  she  was  authorised,  as  her  hus^d's 
agent,  to  make  a  certain  contract.    In  Aveson  v.  Lord  Kinnaird  (6  East,  188,  2  J.  P. 
Smith,  286^  Lord  Ellenborough  put  the  princmle  on  the  right  footing.    Upon  Monrot 
V.  Tmskton  being  referred  to  (from  Peake's  Evidence  (App.  Lxxxix.  of  4tn  ed.)),  his 
lordship  said,  "  That  goes  on  tJie  ground,  t^t  tiie  confidence  which  subsisted  between 
them  at  the  time,  sluul  not  be  viouited  in  consequence  of  any  future  separation."  And 
^ain*  "  I  doubt  whether,  what  Lord  Alvanley  there  said,  was  meant  to  be  applied  to 
the  drcumstances  of  that  [439]  case  (a),  for  it  is  generally  considered  that  matters  of 
domestic  concern  are  intrusted  to  the  wife.    I  rather  consider  him  to  have  mentioned 
it  as  general  doctrine,  that  trust  and  confidence  between  man  and  wife  shall  not  be 
betrayed ;  and  as  such,  it  is  sound  doctrine."   A  wife  may  be  a  witness  in  an  actioa 
for  goods  sold  between  third  parties,  to  prove  that  the  goods  were  sold  on  the  credit 
of  her  husband,  though  such  evidence  operates  against  his  interest ;  fFtUiams  v. 
Johnson  (1  Str.  604).    In  Henman  v.  Dickinson  (5  Bingh.  183),  which  was  an  action  by 
the  indorsee  against  the  acceptor  of  a  bill  of  exchange,  the  wife  of  the  drawer  wu 
admitted  by  Best  C.  J.  at  the  trial,  to  prove  that  her  husband  had  altered  the  ammmt 
of  the  bill  before  he  indorsed  it ;  and  the  court  were  disposed  to  uphold  the  decision 
of  tiie  Chief  Juatace,  but  the  case  was  determined  upon  another  point   In  Bex  v.  Hit 
InhabHanU  of  Batkwiek  (2  B.  &  Ad.  639),  upon  a  question  as  to  the  settlement  of  E>, 
tiie  wife  of  C.,  the  respondents  proved,  by  the  testimony  of  C,  his  marriage  with  the 
pauper  in  1829.  The  appellate,  in  order  to  prove  such  marriage  void,  upon  the  ground 
that  C.  had  been  married  in  1826  to  M.  B.,  called  the  latter;  who  stated  that  she,  in 
1826,  went  with  C.  before  a  reputed  clergyman  of  the  established  church,  in  Ireland, 
who,  in  his  private  house,  there  read  to  them  the  marriage  ceremony ;  and  it  was  held 
that  M.  B.  was  a  competent  witness  to  prove  the  first  marriage  although  her  husband 

(b)  By.  &  Moo.  198. 

The  rule  nisi  was  also  obtained  upon  another  point,  reserved  at  the  trial,  viz.,  that 
as  the  guarantee  by  Hodgson  was  not  given  in  evidence,  there  was  no  proof  that  he 
had  made  himself  responsible  for  the  second  advance.  But  Bompas  Serjt,  on  shewing 
cause,  observed  Uiat  the  guarantee  was  not  in  issue,  inasmuch  as  the  plea  stated  that 
"  the  defendants,  at  the  request,  and  upon  the  responsibiliW  of  the  said  J.  H.  did 
advance  the  money,"  whioh  aUegation  was  not  traversed ;  and  Talfonrd  Serjt  abandoned 
t^e  point 

(a)  It  was  an  action  for  the  board  and  lodging  of  the  defendant's  infant  child,  and 
the  wife  was  called  to  prove  the  contract  ft  does  not  appear  whether  the  contract 
had  been  made  by  her. 
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bad  been  before  examined,  and  proved  the  second  marriage.  The  case  of  Bemidge  v. 
Mifiier  (e),  however,  ia  a  decisive  au-[440]-thority  in  favour  of  the  defendants.  It  was 
there  held,  that  the  widow  of  a  deceased  person  was  a  competent  witness  for  the 
plainti^  in  an  action  brought  against  the  executors  of  such  person,  on  a  promise  made 

him  in  his  Ufetiine  (a).  The  broad  principle  laid  down  m  the  old  authorities  has 
been  veiy  much  natrowed  by  the  recent  cases ;  and  it  must  now  be  oousidered  to  be 
only  awlioable  to  cases  where  the  evidence  of  the  wife  would  directly  charge  the 
iuBband,  or  where  the  husband  is  diredJy  interested. 

Talfourd  Serjt,  (with  whom  was  Bramwell)  contri.  The  admission  of  such  evidence 
might  have  the  worst  consequences,  if  a  widow  were  actuated  by  hostile  feelings  towards 
her  husband's  representatives ;  and  it  would  violate  the  sacredness  of  conjugal  com- 
munic^ons.  [Maiile  J.  The  rule  can  hardly  stand  upon  that  ground.  If  the 
question  had  arisen  between  third  parties,  the  widow  might  clearly  have  been  called 
to  prove  she  had  pledged  the  plate  with  her  husband's  consent,  or  by  his  authority. 
That  puts  an  end,  therefore,  to  the  sacredness  of  conjugal  communications  as  the 
foaodation  of  the  rule  contended  for.]  Rex  v.  Baihrmck  only  shews  that  the  evidence 
d  a  wife  may  be  admitted,  although  it  raise  an  imputation  against  her  husband,  which 
my  possibly  be  made  the  ground  of  a  charve  against  him.  But  it  goes  no  further, 
b  Boiler's  Nisi  Prius,  286,  the  rule  is  laid  down,  with  the  reason  for  it :  "  Husband 
and  wife  cannot  be  admitted  to  be  witaiess  for  each  other,  because  their  interests  are 
abaolately  the  same ;  nor  against  each  other,  because  [441]  contrary  to  the  legal  policy 
of  marriage."    [Tindal  C.  J.    In  an  action  agMnat  the  husband,  you  might  prove  the 

rey  of  the  wife  aliunde,  and  then  ^ve  her  admissions  or  acta  in  evidence  against 
husband.  The  argument  now  insisted  upon  would,  in  every  cjise,  preclude  the 
wife  from  proving  her  agency,  and  giving  effect  to  her  husband's  intentions.]  The 
arpment  must  certainly  go  to  that  extent.  In  an  action  against  the  husband,  acts 
and  admissions  of  the  wife  must  be  proved  aliunde,  not  by  herself.  The  common  law 
piineiple  of  not  allowing  the  wife  to  be  a  witness  for  or  against  the  husband  was 
raet^msed  by  legislature,  in  passing  the  old  bankrupt  act,  21  Jac.  1,  c.  19 ;  in 
net  S,  of  which  it  is  recited  that,  whereas  *'  the  commissioners  hare  power  to  examine 
^  bankrupt  himself  «aA  siioh  persons  as  are  suspected  to  have  or  detain  any  of  the 
estate,  goooB  or  chattels  of  the  bankrupts ;  but  some  doubt  hath  been  made,  whether 
Uie  commissioners  have  power  to  exanune  the  wives  of  the  bankrupts  touching  the 
Bame ; "  and  then  by  sect  6,  it  is  enacted  that  the  bankrupt's  wife  may  be  examined 
1^  the  commissioners. 

The  authorities  at  nisi  prius,  on  this  subject,  appear  to  be  pretty  evenly  balanced. 
Bewnrfje  v.  Mmter  is  certainly  an  authority  in  favour  of  the  competency  of  the  wit- 
ness ;  but  it  appears  the  widow  was  there  called  to  prove  a  promise  made  by  her 
deceased  husband  to  the  debtor,  not  any  communication  to  herself.  Here,  the  whole 
bansaction  to  be  proved  was  a  communication  between  husband  and  wife  alone.  In 
AioM  V.  Lord  Kiimaffd,  Lord  EUenborough  C.  J.  clearly  recessed  the  principle  laid 
down  in  Monroe  t.  TtndeUna;  and  though  in  the  subsequent  passage,  which  has  been 
cited  on  the  other  side,  he  seems  to  (foubt  the  application  of  that  principle  to  the 
particular  facte  of  that  case,  it  was  upon  the  ground  that  matters  which  are  in  the 
ordinary  scope  of  the  wife's  authority,  stand  on  a  veiy  different  [442]  footing  from 
those  that  rest  upon  any  extraordinary  authority ;  which  is  the  present  case ;  and  the 
inference  is,  that  statements  by  the  wife  as  to  matters  in  the  former  class  of  cases  may 
be  admissible,  but  that  they  are  not  admissible  as  to  the  second  class.  In  Avesm  v. 
bird  KiwiuUrdy  the  admissions  of  the  wife  as  to  the  state  of  her  health,  were  considered 
in  the  nature  of  acts,  as  part  of  the  res  gestee,  like  the  exclamataona  <A  a  party  when 
■affinii^  paiiL  [Maule  J.  They  may  be  considered  as  statements  accompanying  a 
bet;  hut  nere  the  question  is,  whether  the  wife  is  an  admissible  witness  to  prove  the 

(e)  1  C.  &  F.  364.  The  verdict  being  for  the  defendant,  the  objection  could  not 
he  bcoi^t  before  the  eourt 

Pease's  Additional  Cases  had  not  then  been  published. 

(a)  In  Hwry^»reyB  v.  Bayce,  1  Moo.  &  Rob.  140,  declarations  by  a  woman,  during 
eoTOrture,  of  the  nonpayment  of  money  lent  to  her  before  marriage,  were  held  by  Lord 
Tentoden  C.  J.  to  be  admissible  in  evidence  for  thenlaintiff,  in  an  action  against  her 
hnibaad  as  her  administrator.  And  see  Barker  v.  Dixie,  Cas.  T.  Hardw.  264 ;  Fedley 
T.  WdUalef,  3  C.  &  P.  65& 
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fact]  la  that  case  Lord  Elleuborou^  referred  to  Thompson  v.  Trmamim  (Skin.  402), 
where,  in  an  action  by  the  husband  and  wife  for  wounding  the  wife,  Holt  C.  J.  allowed 
what  the  wife  said  immediately  on  the  hurt  being  receiv^  aad  before  she  had  time 

to  devise  any  thing  for  her  own  advantage,  to  be  given  in  evidence  as  part  of  the 
res  gestis ;  and  his  lordship  said  that  the  case  then  under  consideration  fell  within  the 

Eiinciple  of  that  decision  (6  East,  193,  196^.  [Tindal  C.  J.  It  seems  clear  that  if  the 
usband  were  alive  and  were  the  plaintiff  in  this  suit,  the  wife  could  not  be  called  as  a 
witness  for  the  purpose  in  question ;  and  this  is  an  action  brought  by  his  personal 
representatives.]   The  exclusion  therefore  still  exists  after  the  death  of  the  husband. 

Tindal  C.  J.  It  is  impossible  to  gain  much  light  from  the  cases  decided  at  nisi 
prius  relative  to  this  subject,  as  the  two  principal  ones  appear  to  be  in  direct  oppod- 
tiou  to  each  other.  We  must  see,  therefore,  which  of  them  best  accords  with  tiu 
general  principles  of  law.  And  it  appeuv  to  mo  that^  of  the  tvo^  Monroe  v.  TteiddM 
(Peake,  Add.  Ca.  219)  is  the  sounder;  and  that  the  doctrine  therein  laid  down  is  built 
upon  the  general  rule  of  biw,  which,  [443]  subject  to  certain  well-known  exceptions, 
is  this ;  that  a  wife  never  can  be  admitted  as  a  witness  either  for  or  against  her 
husband ;  she  cannot  be  a  witness  for  him,  because  her  interest  is  precisely  identical 
with  his ;  nor  against  him,  upon  grounds  of  public  policy,  because  the  admission  of 
such  evidence  would  lead  to  dissension  and  unhappiness,  and  possibly  to  perjury. 
There  are  cases  to  shew  that  this  intimate  relation  subsisting  between  the  parties  is  not 
to  be  considered  as  dissolved  by  death,  so  as  to  let  in  the  evidence  of  either  party  as 
to  transactions  occurring  during  their  joint  lives ;  but  we  are  asked  to  confine  the 
rule  to  cases  where  the  communications  between  the  husband  and  wife  are  of  a  cou- 
fidential  nature.  But  such  a  limitation  of  the  rule  would  very  often  be  extrranely 
difficult  of  application;  and  would  introduce  a  separate  issue  in  each  cause  as  to 
whether  or  not  ike  communicatioDB  between  husband  imd  wife  were  to  be  considered 
of  a  confidenti^  character.  Upon  the  whole,  I  think  it  better  to  adopt  Lord  Alvanle/s 
rule  in  Monroe  v.  Twisletm ;  and  to  hold  therefore  that  the  evidence  of  the  widow  was 
improperly  admitted  in  this  case.  Consequently,  the  rule  must  be  made  absolute  for 
a  new  trial. 

COLTMAN  J.  In  the  argument  in  this  case  a  distinction  has  been  taken ;  and  it 
has  been  contended  that,  as  to  some  things,  a  wife  may  be  examined  after  the  death 
of  her  husband,  though  not  as  to  such  matters  as  were  in  the  nature  of  confidential 
communications  between  them.  But  undoubtedly  that  is  not  the  rule  during  the 
lifetime  of  both  parties ;  for  the  rule  t^en  is,  that,  with  the  exception  of  certain  well- 
known  iiutances,  neither  husband  nor  wife  can  be  admitted  as  a  witness  for  or  against 
the  other ;  and  I  think  tiiat  no  such  distanction  as  that  now  attempted  to  be  set  up^ 
arises  upon  the  death  of  one  of  the  parties.  With  respect  to  t^e  [444]  authorities 
we  are  obliged  to  make  our  election  between  conflicting  cases ;  and  I  agree  that  the 
doctrine  laid  down  in  Monroe  v.  Twisletm  is  the  sound  one, — that,  although  the 
relation  of  husband  and  wife  may  have  ceased  to  exist,  by  the  divorce  of  the  parties, 
the  objection,  as  to  the  admissibility  of  the  evidence  of  either,  still  subsists ;  and  I 
think  it  makes  no  difference  that  the  relation  has  been  put  an  end  to  by  death.  There 
must  be  a  new  trial ;  and  if  the  parties  think  the  question  of  sufficient  importance, 
Uiey  may  put  it  on  the  record  and  carry  i .  up  to  a  court  of  error. 

Maulb  J.(a).  I  also  am  of  opinion  that  this  evidence  was  inadmissible.  Beveridge 
V.  MiiUer  (I  u  &  P.  364)  is  favourable  to  the  admissibility  of  the  witness ;  but  the 
previous  case  of  Monroe  v.  TiasWon  is  the  other  way.  X  certainly  think  that  more 
weight  is  due  to  the  latter  case ;  for  it  appears  to  have  been  more  considered  and 
more  fully  argued,  and  it  does  not  seem  to  have  been  cited  (vide  ante,  439  (e))  in 
Severidge  v.  MiiUer.  In  Monroe  v.  Twisleion  Lord  Alvanley  lays  down  the  rule  with 
clearness  and  precision  :  "  To  prove  any  fact  arising  after  the  divorce,  this  lady  is  a 
competent  witness,  but  not  to  prove  a  contract  or  any  thing  else,  which  happened 
during  the  coverture.  She  was  at  that  time  bound  to  secrecy ;  what  she  did  might 
be  in  consequence  of  the  trust  and  confidence  reposed  in  her  by  her  husband."  This 
shews  that  the  presumption  was,  not  so  much  that  there  was  confidence  in  the 
particular  case,  but  that  there  might  have  been.  In  Beveridge  v.  Minier,  where  the 
evidence  of  the  widow  was  objected  to  in  a  case  which  certainly  bore  a  close  resem- 
blance to  the  present,  Abbott  C.  J.  said,  "  She  is  appearing  against  her  own  interest 

(a)  Erskine  J.  had  left  the  court 

Digitized  by  Google 


BELL  V.  FBANKIS 


183 


Hub  is  an  action  brought  against  her  hii8-[4461-band's  executors.  If  you  (that  is  the 
executors)  had  called  her,  the  ot^er  side  would  have  asked  if  she  took  any  benefit 
under  the  will"  The  sole  ground  therefore  of  the  Lord  Chief  Justice's  opinion  seems 
to  have  been,  that  the  widow  was  appearing  agiunst  her  own  interest;  and  when  his 
Iwdship  was  pressed  by  die  counsel  for  the  defent^ts  with  the  observatiou  that  if 
the  husband  had  been  alive,  and  the  action  had  been  brought  against  him,  she  could 
not  have  be«i  a  witness,  it  is  stated  that  he  merely  replied,  "  At  present  I  do  not  see 
iny  objection : "  so  that  tiiere  does  not  appear  to  have  been  mu<m  discussion  in  that 


Upon  ^inciple,  however,  I  think  we  ought  to  decide  against  the  admission  of  this 
witness.  The  text-books  generally  give,  as  the  reason  for  the  rule  as  to  excluding 
the  teatamony  of  husband  or  wife,  the  necessity  of  preserving  the  confidence  of  the 
eoojugal  rekUaon  (a)' ;  and  that  may  be  so.  But  it  by  no  means  follows  that  the  rule 
ii  co-extensive  with  the  reason  c^ven  in  support  of  it ;  and  indeed  it  would  be  very 
inoonvmieut  if  it  were  so ;  as  the  question  would  frequency  be  raised  as  to  whether 
or  not  some  puiacular  communication  or  fact  occurring  between  husband  and  wife 
mi  df  a  cfmfidential  oharaeter ;  which  would  give  rise  to  endless  embarrasnnent  and 
distrust  A  rule  may  be  a  very  good  rule,  though  the  reason  on  which  it  is  founded 
may  not  be  applicable  to  every  case  which  is  governed  by  the  rule.  For  instance, 
the  statute  of  frauds  (29  Car.  2,  c.  3)  was  passed  to  prevent,  amongst  other  things, 
the  setting  up  of  fraudulent  agreements ;  but  if  it  had  laid  down  the  rule  that  no 
instrument  obtained  by  fraud  should  be  valid,  it  would  have  left  the  question  in  every 
cue  open  to  great  dit&culty  as  to  whether  there  had  been  fraud  or  not  Instead  of 
that  ft  clear  aad  simple  rule  is  established — that  the  agreement  must  be  in  [446] 
writing  and  signed  by  the  party  to  be  charged  therewith.  And  so  the  policy  of  the 
Uw  (in  order  to  ensure  conju^  confidence)  has  laid  down  a  definite  rule,  that  in 
BO  case,  shall  husband  and  wife  be  allowed  to  give  evidence  for  or  against  each  other. 
That  rule  extends  to  this  case ;  for,  though  the  husband  is  dead,  the  reason  for  t^e 
rale  applies  as  strongly  as  if  he  were  alive.  It  would  just  as  mvuAx  embarrass  married 
pmms  if  they  knew  their  communications  might  be  divulged  after  the  death  of 
flither  party.  I  think,  therefore,  Mrs.  Garrow  was  as  much  prevented  by  the  rule  of 
Isw  from  giving  evidence  in  this  case  as  she  would  have  been  if  her  husband  had  been 
aliTe  and  plaintiff  in  the  action ;  and,  consequently,  that  her  examination  ought  not 
to  have  been  received. 

Bule  ab«olute(a)'. 

BSLL^  Public  OfiBoer,  &c.,  v.  Frankis.    June  8,  1842. 

[S.  C.  e  Scott  X.  R.  460 ;  11  L.  J.  C.  P.  300.] 

Where,  in  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of  exchan^  the 
defendant  had  told  a  witness  he  expected  to  receive  by  post  a  notice  of  its  dis- 
honour, and  afterwards  gave  him  a  letter  he  received  by  post  ^nd  requested  him  to 
negotiate  a  renewal  of  the  bill ;  and  the  letter,  which  had  found  its  way  to  the 
l^untifi^s  hands,  was  not  produced  at  the  trial :  Held,  that  the  jury  were  warranted 
m  finding  no  notice  of  dishonour  had  been  given. 

Assumpsit  by  the  plaintiff,  one  of  the  public  officers  of  the  National  Provincial 
Bsnk  of  England,  a^inst  the  defendant  as  drawer  of  a  bill  of  exchange,  indorsed  by 
him  to  the  bunk.  The  declaration  alleged  presentment,  non-payment  and  notice  in 
the  usual  form. 

Pleas ;  first,  that  the  defendant  did  not  draw  the  bill ;  secondly,  that  he  had  not 
doe  notice  of  non-[447}-pftynient ;  concluding  to  the  country.  Upon  both  of  which 
iane  was  joined. 

At  the  trial  before  Maule  J.,  at  the  sittings  for  London  in  last  term ;  it  appeared 
tint  the  bill,  which  fell  due  on  tiie  22d  July  1841,  was  on  the  day  following  returned 


(ay  See  1  Phil.  Evid.  69,  et  seq.  9th  ed. 
(a5»-  -      -    -  - 


.  .  On  the  second  trial,  the  defendants  having  again  obtained  a  verdict,  a  motion 
vas  made  to  art  it  aside  as  being  against  evidence,  but  the  court  refused  to  grant 
arale. 
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dishonoured  to  the  house  of  management  in  London.  On  the  same  day  it  was 
forwarded  to  the  branch  bank  at  Worcester,  and  arrived  there  on  the  24th ;  on  vhicli 
day  the  manager  of  that  branch  bank  forwarded  it  to  Ledbury,  where  it  arrived  on 
ike  moroing  ot  the  25th,  on  vhkk  day  the  manager  of  the  Ledbuiy  bank  wrote  a 
letter  to  the  defendant.  This  letter  was  not  prMuced  at  the  triaJ,  nor  was  say 
evidence  given  of  its  contents.  But  a  witness  was  called,  who  stated  that  he  mrt 
the  defendant  in  Gloucester  on  the  morning  of  the  25th  of  July,  and  was  aeked  by 
him,  to  go  with  him  to  the  post-office,  as  he  expected  to  find  a  letter  there  respecting 
the  dishonour  of  a  bill.  That  they  went  together  to  the  postoffice,  where  the  defen- 
dant received  a  letter  which  he  handed  to  the  witness,  and  desired  him  to  take  it  to 
one  of  the  other  parties  to  the  bill,  to  endeavour  to  get  it  renewed.  That  the  witnesB 
did  accordingly  see  the  party  in  question,  but  the  bill  was  not  renewed,  and  the  lettor 
was  ultimately  handed  over  to  the  plaintiff's  attorney. 

The  learned  judge  having  left  it  to  the  jury  to  say  whether  due  notice  of  the  dis- 
honour of  the  bill  had  been  given,  they  answered  in  the  negative ;  and  a  verdict  wu 
accordingly  entered  for  the  defendant. 

Bompas  Serjt.,  had  applied  for  a  rule  for  a  new  trial,  on  the  ground  that  it  shoold 
have  been  left  to  the  jury,  that  the  defendant's  admission  dispensed  with  direct 
evidence  of  notice ;  and  also  that  the  verdict  was  agEunst  the  evidence.  The  court 
intimated  that  it  was  a  proper  question  for  the  jury ;  and  that  it  had  been  [448] 
properly  left  to  them ;  but  they  granted  a  rule  nisi  on  the  second  point. 

Tftlfourd  Serjt  now  shewed  cause.  It  was  formerly  considered  that  a  promiae  to 
pay  a  bill  amounted  to  an  admission  of  the  receipt  of  notice  of  its  dishonour.  But  it 
18  now  properly  considered  a  question  for  the  jury,  whether  notice  has  or  has  not  been 
given,  although  undoubtedly  they  may  infer  it  from  such  a  promise.  Hicks  v.  Vvke  of 
Setmfort  (4  NT  C.  229),  Brownell  v.  Bomay  (1  Q.  R  Eep.  39).  Hero,  the  evidence  falls 
far  short  of  a  promise  to  pay.  In  Cvmmkaq  v.  Frmek  (2  Gampb.  106,  n.),  the  drawer  of 
a  bill,  having  been  urested  in  an  action  brought  upon  it,  was  asked  by  t^e  eleik  to 
the  phunttff^  attorney,  what  he  had  to  propose  by  way  of  settlement^  and  l^e  defen- 
dant said  he  was  willing  to  give  his  bill  at  two  or  three  months ;  but  Lord  EUenborongh 
ruled  that  the  offer  was  neither  an  acknowledgment,  nor  a  waiver,  so  as  to  obviate  the 
necessity  of  proving  notice  of  the  dishonour  of  the  bill.  Here,  the  jury  have  expressly 
found  that  wiere  was  not  notice.  After  Solarte  v.  Palmer  (7  Bingh.  530),  due  notice 
of  dishonour  can  hardly  be  inferred.  [Ck>ltman  J.  If  the  inference  is  to  be  drawn 
that  there  had  been  notice,  the  defendant  might  shew  that  the  notice  given  was  an 
insufficient  notice.| 

Bomjtas  Serjt.  in  support  of  the  rule.  Many  things  relating  to  bills  of  exchange, 
that  originally  were  considered  as  matters  of  fact,  have  now  become  matters  of  law : 
such  as  whethOT  a  notice  is  within  reasonable  time.  Where  a  party  distinctly 
acknowledges  his  liability  on  a  bill  by  applying  to  have  it  renewed^  that  is  a  safli^ait 
admission  that  he  has  received  due  notice  of  its  dia-[4^]>honour.  It  is  very  impniant 
that  there  should  be  a  fixed  and  general  rule  upon  the  subject 

TiNDAL  C.  J.  The  jury  have  found,  there  was  no  notice  of  dishonour ;  and  under 
the  circumstances  of  this  case  I  do  not  think  that  there  is  any  ground  to  disturb  t^eir 
verdict 

CJoLTMAN  J.  concurred. 

Maule  J.  At  the  trial  I  had  at  first  some  doubt  whether  there  was  any  evidence 
at  all  of  a  notice  of  dishonour  having  been  given  to  the  defendant :  but  on  considera- 
tion I  thought  that  there  was  some  eWdence  upon  the  point;  and  the  case  was 
accordingly  submitted  to  the  jury.  If  they  had  found  for  the  plaintiff,  I  do  not  say 
that  they  would  have  done  wrong ;  but  I  think  they  have  done  quite  right  as  it  u. 
I  am  not  dissatisfied  with  their  verdict  The  plaintiff  might  have  proved  the  letter 
containing  the  notice,  if  any  such  notice  was  in  fact  given.  By  not  doing  so  he 
justified  the  jury  in  coming  to  the  conclusion  at  which  they  arrived  upon  the  subject 

Crbbswbll  J.  was  of  tiie  same  opinion. 

Sule  discharged. 
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[400}    ASHCROPT  AND  OtHBRS  V,  MORBIN  AND  AnOTHBR.    June  8,  1842. 

[a  C.  11  L.  J.  G.  p.  265 }  6  Jur.  783.    Referred  to,  Joyce  v.  Swaim, 
1864,  17  a  K  N.  S.  105.] 

Ad  otder  for  goods  "  on  moderate  terms,"  is  a  sufficient  memorandum  within 
the  seventeenth  section  of  tiie  statute  of  frauds. 

Anumprit  for  goodB  sold  and  delivered.    Plea :  non  assumpsit. 

At  the  tri^,  before  Cresswell  J.,  at  the  London  sittings  after  last  Hilary  term, 
it  appeared  that  the  plaintifTs  were  coopers  in  London,  and  the  defendants  were 
storekeepers  at  St  Vmcent's.  The  action  was  brought  to  recover  801.  78.  9d.  for 
porter  sold  by  the  plainti'fs  to  the  defendants.  To  prove  the  order,  the  following 
letter,  addressed  to  the  plaintifls  and  signed  by  the  defendants,  was  put  in : — 

"St  Vincent^  April  3d,  1840. 

''Uessrs.  W.  Ashcroft  and  Son. 

"  GenUemen, — Id  our  line  of  busineas  we  dispose  of  a  good  deal  of  malt  liquor,  &c., 
ad  Captain  Neilson,  of  the  ship  '  Emerald,'  has  reconmieuded  us  to  try  your  house 
ior  this  article.  We  therefore  annex  you  an  order  for  what  we  will  require  just  now, 
which  please  send  by  return  of  the  'Emerald.'  Let  the  quality  be  fresh  and  good,  and 
OD  moderate  terms.  The  '  Emerald '  will  only  be  in  London  about  ten  da^s.  The 
amount  of  invoice  we  will  either  pay  to  Captain  Neilson  or  remit  you  m  a  bill, 
payable  in  London,  as  soon  as  we  know  the  amount — We  are,  &c. 

"John  and  Samuel  Mosbin." 

To  this  letter  the  following  order  was  ajinexed : — 

"  Order  for  porter,  && 

"i  4  Hhds.  porter. 
I  4  Barrels  ditta 

A  4  Punchns.  or  butts  brown  stout  ditto. 

y  2  Hhds.  ale  or  beer,  not  the  weakest,  but  a  good  body.    John  and 
Samuel  Monin." 

[451]  The  goods  were  shipped  on  board  the  "Emerald,"  which  vessel  was  wrecked 
m  DBr  voyage  out 

On  the  part  of  the  defendants  it  was  contended  that  there  was  no  sufficient  note 
or  memorandum  of  the  bargain,  within  the  seventeenth  section  of  the  statute  of  frauds 
(39  Car.  2,  c  3),  inasmuch  as  no  price  was  mentioned  in  the  order ;  and  also  that  the 
acceptance  by  the  captain  of  the  "  Emerald  "  was  not  an  acceptance  by  the  defendants 
Titbin  that  section ;  Hanson  v.  ArmiUige  (h).  The  pUuntiffs  were  nonsuited ;  but 
leave  was  reserved  to  them  by  the  learned  judge  to  move  to  set  aside  the  nonsuit  and 
otter  a  verdict  for  the  sum  cuumed. 

Chamiell  Serjt  obtained  a  rule  nisi  accordingly  on  the  first  point,  contending  that 
the  defendants'  letter  was  a  sufficient  note  within  the  statute. 

Bompas  Serjt  now  shewed  cause.  The  alleged  contract  was  only  an  order  for 
goods,  without  naming  any  price.  It  cannot^  raerefore,  amount  to  a  contract,  for 
a  cootract  to  be  valid  must  be  binding  on  both  sides.  [Cresswell  J.  A  written 
prapnal  accepted  by  parol  has  been  held  sufficient  (c).]  This  case  resembles  Elmore 
T.  KmgKoie  (5  R  &  C.  583,  8  Dowl.  &  R  343),  where  no  price  was  mentioned. 

Tindal  C.  J.  The  order  here  is,  to  send  certain  quantities  of  porter  and  other 
malt  hquor  on  moderate  terms.**  Why  is  not  that  sufficient  t  That  is  Uie  contract 
between  the  parties. 

[462]  The  other  judges  concurring, 

Knle  absolute  (a). 

(ft)  5  R  &  Aid.  557.    See  also  Adey  v.  Ernvry,  4  M.  &  S.  262. 

(c)  In  Botfdell  v.  Drummond,  11  East,  142,  it  was  held,  that,  although  a  contract 
■ay  be  collected  from  several  different  documents,  provided  the  connectaon  appear  on 
tbe  face  (rf  them,  such  connection  cannot  be  supplied  by  parol  evidence. 

(a)  Ha  qiei^prioe  be  agreed  upon,  it  must  be  mentioned  in  the  contract;  EZmore 
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Maund  v.  Thb  MoNHOUTHSHiBK  Ganal  COMPANY.  June  8, 1842. 

[S.  C.  5  Scott,  N.  R  457;  3  EaUw.  Caa.  169;  2  D.  N.  S.  113;  11  L.  J.  C.P.317; 
6  Jut.  932 :  at  Nisi  Prius,  Gar.  &  M.  606.  Referred  to,  Mill  v.  HauAer,  1874r7Ji, 
L.  R  9  Ex.  323 ;  L.  R.  10  Ex.  92.] 

Trespass  lies  against  a  corporation  a^regate  for  an  act  done  by  their  agent  wiUiin 

the  scope  of  nis  authority. 

Trespass,  for  breaking  and  entering  locks  on  a  canal,  and  seizing  and  carrying  avaj 
barvres  and  coaL 

Pleas  :  not  guilty  (by  statute)  (36  G.  3,  c.  cii.) ;  and  payment  of  money  into  court. 

At  the  trim,  before  Cresswell  J.,  at  the  last  assize  for  Monmouthshire,  it  wa 
proved  that  the  trespasaes  in  question  had  been  committed  by  one  Cooke,  who  was  the 
agent  of  the  company,  which  was  incorporated  by  act  of  parliament  (36  G.  3,  c.  ctU ; 
and  that  the  bar^  and  coal  had  been  seized  for  tolls  claimed  to  be  due  to  them.  The 
only  question  raised  was,  whether  trespass  would  lie  against  a  coiporation  a^nigate 
for  an  act  done  by  their  agent  within  the  scope  of  his  authority.  A  verdict  was  taken 
for  the  plaintiff,  damages  50L,  leave  being  reserved  to  move  to  enter  a  verdict  for  the 
defendants. 

Talfourd  Serjt  in  last  term,  obttuned  a  rule  nisi  accordingly,  or  to  arrest  the  judg- 
ment. He  cited  the  case  of  Sutton's  Hospital  (10  Co.  Rep.  32),  Jnmi.  (12  Mod.  559), 
Morgan  v.  3'Ae  [453]  Corporators  of  Carmarthen  (3  Keb.  350),  Thusfeild  and  Jone^s  case 
(Skin.  27),  Com.  Dig.  tit  Franchises  (F.  19),  6  Vin.  Abr.  tit  Corporations  (B.  a.). 

Ludlow  Serjt  now  shewed  cause.  The  act  of  parliament  by  which  the  company 
ia  incorporated  provides  that  tihey  may  sue  and  be  sued :  it  alao  empowers  them  to  enter 
on  lands.  If  t^ey  enter  improperly,  it  would  seem,  that  they  may  be  sued  for  the 
trespass.  The  whole  doctrine  that  a  corporataon  cannot  be  sued  in  trespass  leste  cm 
one  passage  in  Bra  Abr.  Corporations,  43  (c) ;  where  the  reason  given  i%  that  neither 

V.  Kingseote,  ubi  supra.  See  also  Kain  v.  Old,  2  K  &  C.  627,  633 ;  Ae^  t.  Lanf, 
10  Bingh.  376,  383.  But  if  no  nrice  be  agreed  upon,  the  contract  will  be  understood 
to  be  for  a  reasonable  price :  ana  in  a  decuuntion  upon  such  contract  no  price  need  he 
stated ;  Hoadly  v.  M'Laine,  10  Bingh.  482, 

(c)  "  Nota,  per  Thorpe,  that  trespass  lies  not  against  commonalties,  to  wit,  by  the 
name  of  corporation,  but  against  the  persons  who  did  it,  by  their  proper  names ;  for 
neither  capias  nor  exigent  lies  against  a  commonalty  :  nor  shall  a  commonalty  implead 
or  be  impleaded  but  with  the  m^or  or  bailiffs,  if  they  have  mayor  or  bailiffs ;  and 
there  by  him  (i.e.  according  to  Thorpe)  there  may  be  a  corporation  by  name  of 
a  commonalty,  without  mayor,  bailiff,  or  other  head.  Citing  22  Ass.  p.  67  (22  Asa. 
fa  100,  pi.  67). 

In  Bra  Trespass,  pi.  239,  Lord  Brooke  abridges  the  siune  case  thus :  "  Nota,  per 
Thorpe,  that  trespass  lies  not  agunst  a  commonalty,  but  shall  be  brought  against  the 
persons  by  their  own  names ;  for  neither  capias  nor  exigent  lies  agunst  a  commonalty.** 

In  the  Book  of  Assizes,  the  case  is  thus  reported  at  laree : — 

"  Nota,  by  Thorpe  "  (Chief  Justice  of  the  King's  Bench),  "  that  a  writ  of  trespass 
lies  not  against  a  commonalty ;  but  it  is  necessary  in  such  writs  that  the  persons  be 
named  in  certain  ;  for  he  said  that  a  man  shall  never  have  a  capias  or  exigent  against 
a  commonalty ;  et  hoc  patet  in  a  bill  of  trespass  brought  by  J.  A.  W.  against  certain 
persons  and  the  commonalty  of  the  town  of  J.  Alsone  said  that  the  commonalty  of 
any  town  shall  never  be  named  in  any  action,  defendant  or  plaintiff,  unless  the  mayor 
or  bailiff  be  named,  if  there  be  a  mayor  or  bailiff,  and  if  there  be  no  mayor  or 
bailiff^  then  the  commonalty  may  be  solely  named,  &c" 

In  t^e  ease  of  The  Mayor,  Sheriffs,  and  CommomUy  of  Norwich,  BA.  21  E.  4,  fa  12, 
pi.  4,  Catraby  J.  (fo.  14)  says,  "It  cannot  be  denied  that  the  xoayor,  sheriffi,  and 
commonalty  are  one  entire  body,  which  cannot  be  severed,  and  which  cannot  do  any 
corporal  wrong."  But  a  writ  of  trespass  for  disturbance  in  taking  the  profits  of  liberties 
against  a  cotporation  (sued  jointly  with  an  individual)  was  held  to  be  maintainable; 
Archbishop  of  York  v.  Mayor  and  CommmaUy  of  Hull  and  Another,  H.  45  E  3,  fo.  2,  pi.  S. 
So,  for  disturbance  in  holding  a  oourt^leet ;  Prior  of  Merton  v.  Mayor  of  New  Windsor 
and  Others,  Burgmes  of  the  said  Town,  T.  18  H.  6,  fa  11,  pL  1. 

And  see  The  Mayor  and  Commmalty  of  fFinehester's  cox,  31  Aes.  fo.  188,  pi  19; 
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cspuu  nor  exigent  can  go  against  them.  A  distringas,  [464j  however,  may  be  issued 
aoinit  a  corporation.  It  has  been  decided  that  trover  will  he  against  a  corporation ; 
larhonmgh  v.  The  Bank  of  England  (16  East,  6) ;  where  Lord  Ellenborough  C.  J.,  in 
emng  die  judgment  of  the  court,  reviews  all  the  authorities  upon  the  subject. 
[Tin(ul  C.  J.  That  case  was  after  verdict.  It  was  a  motion  in  arrest  of  judgment : 
DO  leave  appears  to  have  been  reservedj  But  the  Inroad  doctrine  is  laid  down  that 
trover  would  lie ;  and  there  is  no  diflferenoe  in  principle  between  that  action  and 
trei|ia88.  The  payment  into  court  in  this  case  admits  that  the  action  is  righldy  Inought. 
An  indidanent  wUl  lie  lujainst  a  corporation,  aldiough  all  the  ordinary  consequences 
eunot  follow  (see  1  Corp.  225).    Various  instances  are  collected  in  Kyd  on 

Ccvporationa  (voL  L  pp.  223-225),  where  trespass  has  been  brou^t  against  a  corpoia- 
t)(m  (d).  Other  autborities  are  mentioned  in  [466]  1  Wms.  Saund.  340,  n.  The 
jtrinciple  that  a  corporation  is  liable  in  tort  for  die  tortious  act  of  its  agent,  done  in 
iti  (ndinary  service,  is  further  carried  out  in  Smilh  v.  The  Birmingham  Gas  Company 
(\  A.&K  526).  [Tindal  C.  J.  The  process  is  the  same  both  in  case  and  in  trespass 
—namely,  by  attacnment,  distress,  capias  and  outlawry.  If  case  will  lie,  it  is  difficult 
to  see  why  trespass  should  not  lie  also.] 

Talfourd  Serjt  was  then  called  upon  to  support  the  rule,  and  admitted  that  he  had 
Dothiiu;  to  rely  upon  but  the  old  authorities ;  and  that  in  Regina  v.  The  Birmingham 
mi  Gkmuter  Jiailway  Company  (2  1^  B.  Rep.  47,  1  Q.  &  D.  457,  2  G.  &  D.  236X 
du  court  of  Queen's  Bench  had,  in  this  term,  refused  to  quash  an  indictment  i^inst 
■  oorporatioD.  The  doctrine  in  Bra  Abr.,  however,  is  imported  into  Com.  Dig.  tit. 
f^uchiaes  <F.  19)^). 

TlNDAL  C.  J.  The  process  in  case  and  trespass  being  the  same ;  it  is  impossible 
to  see  any  distinction  between  the  two  actions. 

Per  curiam.    Bule  distduu^ed. 

[466]   NicuoLU}  p.  Stockbridqe.   June  9,  1842. 

Tin  venue  was  laid  in  Middlesex,  and  the  time  for  pleading  expired  oa  the  30th  of 
Hay.  On  that  day,  the  defendant  obtained  a  rule  to  change  the  venue  to  Surrey, 
which  was  served  on  the  plaintiff  between  ten  o'clock  A.H.  on  the  Slst  On  that 
day  the  plaintiff  signed  judgment  Held,  that  as  the  change  of  the  venue  made 
the  cause  a  country  cause,  the  defendant  had  further  time  to  plead,  and  the  judg- 
ment was  irregular.— Semble,  that  if  the  plaintiff  had  brought  back  the  venue  on 
tbe  usual  undertaking,  as  the  time  for  pleading  would  have  been  out,  he  might  then 
bsve  signed  judgment 

In  this  case  the  venue  was  originally  laid  in  Middlesex,  and  the  time  for  pleading 
exinred  on  the  evening  of  the  30th  of  May.    On  that  day  the  defendant  obtained  a 

M.  8  H.  6,  fo.  1,  pi.  2 ;  M.  9  H.  6,  fo.  36,  pi.  9 ;  Great  Varmouik  case,  M.  20  H.  6, 
fa9,pL  19;  Kedwdly's  ease,  U.  15  E.  4,  fo.  2,  pi.  2;  T.  4  H.  7,  fo.  13,  pi.  11. 

(d)  The  author  nevertiieless  draws  this  conclusion "  Notwithstanding  these 
anmples,  it  may  well  be  doubted  whether,  at  this  day,  such  an  aotaon  could  be  main- 
tsinea  against  a  corporation  ag^;regate ;  the  action  supposes  a  personal  act,  of  which 
the  ccvporation  is  incapable  in  its  collective  capacity :  the  act  therefore,  which  is  the 
foondation  of  tbe  action,  must  be  done  by  some  individual  in  order  to  assert  the  right 
<rf  tbe  corporation,  and  the  action  being  brou^t  against  that  individu^  will  answw 
t^  pmpoae  of  bringing  the  right  to  a  judicial  detennination. 

"It  is  accordingly  decided  that  a  replevin  cannot  be  maintained  against  a  corpora- 
tion aggregate,  because  it  is  founded  on  a  distress,  which  the  corporation  cannot  take  but 

its  baihff"    Citing  Brownl.  175,  Bac.  Abr.  tit  Corporations,  (E.  2). 

(c)  Where  it  is  also  said  that  "  process  of  outlawry  does  not  tie  against  a  corpora- 
tion aggregate ;  45  K  3,  2,  3  (the  reference  is  to  The  Archbishop  of  York  v.  Mayor  and 
CommonaUy  of  HvU  and  Another^  H.  45  E.  3,  fo.  2,  pi.  5),  ante,  454,  n.,  not  a  subpoena ; 
for  it  has  no  conscience,  D.  2  Bui.  233."  (The  refwence  is  to  rft«  Compaaiy  of  Shipwrights 
if  Redieriff^s  case.) 

It  is  obeervabl^  that  the  dictum  of  Thorpe  C.  J.  in  the  Book  of  Assizes,  does  not^ 
n  tenns,  apply  to  all  oorpora^ms  aggregate,  as  such,  but  to  munieipal  corptvations 
oaly. 
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rule  to  change  the  venue  of  Surrey,  upon  the  usual  affidavit  that  the  cause  of  action 
arose  in  that  county.  This  rule,  which  was  drawn  up  with  a  stay  of  proceedings,  wu 
served,  on  the  plaintiff  before  ten  o'clock  on  the  morning  of  tiie  Slst  of  May.  UpoQ 
the  sune  day  he  signed  judgmoit  for  want  <A  a  {dea. 

Gaselee  Serjt.  had  obtained  a  role  nisi  to  set  ande  judgment^  and  all  nibseqnent 
proceedings,  for  irregiUarity. 

Channell  Se^  novr  shewed  cause.  This  is,  in  fact,  a  new  method  <rf  obtaining 
time  to  plead.  The  rule  to  cluuige  the  venue  is  made  absolute  in  the  first  insttnoe, 
on  the  common  affidavit ;  and  the  pUiintiff  could  have  restored  the  venue  directiy  on 
giving  the  usual  undertaking  to  give  material  evidence  arising  in  Middlesex.  [TindalC.  J. 
We  must  assume  that  the  defendant's  affidavit  is  true.  Perhaps  the  plaintiff  wae  not 
in  a  situation  to  give  the  requisite  undertaking  to  bring  back  the  venue.  By  the 
change  of  venue,  the  cause  is  in  another  county,  where  the  defendant  would  hare 
eight  days  to  plead.]  In  Archbold's  Practice  (page  960,  7th  ed.)  it  is  said,  "a  rule, 
or  order,  to  change  the  venue  does  not,  in  genenOC  operate  as  a  crtiay  of  proceedingB; 
uid  the  parfdes  are  [467]  bound  to  take  the  next  step  as  if  no  sucdi  order  had  bem 
made." 

Andrews  Serjt.,  in  support  of  tiie  rule.  When  the  vraue  was  dianged  it  became 
the  du^  of  the  plaintiff  to  «nend  his  declaration  accordingly.  If  he  mid  done  tJiit, 
all  the  mddents  would  have  aUached  as  though  the  action  wa  been  originally  brou^ 
iu  Surrey.    He  referred  to  Tidd's  Practice  (^ge  468,  9th  ed.). 

TlNDAL  C.  J.  It  appears  to  me  that  the  plaintiff  has  been  too  rapid  in  his  pro- 
ceedings. The  effect  of  the  rule  to  change  the  venue  was,  to  turn  the  action  and 
declaration  brought  in  Middlesex  into  an  action  and  declaration  in  Surrey,  witii  all 
concomitant  circumstances.  The  rule  laid  down  in  the  books  of  practice  is,  that  a 
copy  of  the  rule  is  to  be  served  upon  the  plaintiff's  attorney,  who  is  thereupon  to  altw 
tiie  declaration  (2  Arch.  Pr.  821,  4th  ed.).  The  plaintiff  in  this  case  might,  if  itwM 
in  his  power  to  do  so,  have  immediately  given  the  usual  undertaking  and  so  have 
brought  back  the  venue ;  and  then  the  action  bein^  in  Middlesex,  and  the  time  of 
{deacung  then  having  expired,  he  might  have  signed  judgment. 

The  rest  of  the  oourt  concurred. 

Rule  absolute. 

[468]  Blunt  v.  Cooke.  June  9,  1842. 

An  action  was  brought  for  work  and  labour  in  1837,  in  which  year  particulais  of  the 
plaintiff's  demand  were  delivered.  In  1841  the  cause  was  referr«].  After  sevenl 
meetings  had  taken  place  under  the  reference,  the  court  allowed  the  plaintifi^  on 
payment  of  costs,  to  amend  his  particulars  by  the  insertion  of  other  items,  in  respect 
of  services  during  the  period  covered  by  the  former  particulars ;  it  not  being  sug- 
gested that  the  defendant  wished  to  have  the  option  to  abandon  the  reference  or 
to  plead  de  novo. 

This  was  an  action  for  work  and  labour  brou^t  against  the  d^endont  as  one  of 
the  directors  of  a  projected  railway  company.  The  action  was  commenced  on  the 
3d  of  July  1837 and  m  November  in  that  year  the  plaintiff  delivered  his  partaoolan 
of  demand  under  a  judge's  order,  by  which  he  clained  the  sum  of  21271.  12s.  6d.  The 
defendant  had  pleaded  (inter  aUa)  payment  and  a  set-off.  The  cause  came  on  for  trial 
at  the  sittings  after  Michaelmas  term  1841,  when  a  verdict  was  taken  iac  tiie  |riaintifl| 
subject  to  a  reference  of  the  matters  in  difference  in  the  cause. 

Bompas  Serjt.,  in  this  term,  had  obtained  a  rule  nisi,  that  the  plaintiff  might  he 
at  liberty  to  amend  his  particulars  by  adding  certain  items,  amounting  to  1871  15s. 
It  appeared  from  the  affidavit  of  the  plfuntiff*s  attorney,  on  which  the  rule  was  grounded, 
that  the  additional  sum  was  claimed  in  respect  of  services  rendered  during  the  period 
over  which  the  original  particulars  extended :  tiiat  tiie  plaintiff,  from  having  been  in 
pecuniary  difficulties,  had  been  unable  to  communioato  freely  with  the  deponent,  and 
that  the  deponent  had  framed  tite  original  partioulars  partiy  from  the  plaintiff's 
instructions,  and  partiy  from  documents  in  the  deponent's  possession ;  that  he  had 
since  been  furnished  with  other  documents,  from  wUch  it  appeared  that  tiie  plaintiff 
was  entitled  to  make  the  charges,  now  soueht  to  be  inserted  in  the  particulws  \  and 
that  the  deponent  believed  that  oixlers  for  tiie  greater  portion,  if  not  fdl,  of  the  mnk, 
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Ac,  in  question  were  inserted  in  the  minute-book  of  the  company ;  and,  therefore,  that 
die  de-[469}-fenduit  could  not  be  t^on  by  surprise  by  having  tibe  paitiaularB  amended 
IB  prtyed. 

Tufonrd  Serjt,  nov  sheved  cause,  upon  an  affidavit  of  the  clerk  of  the  defendant's 
attorney,  stating,  that  there  had  been  several  meetings  under  l^e  reference,  and  that, 
daring  the  proceedings,  he  went  through  the  books  of  the  company  with  the  plaintiffs 
stUwney,  and  compared  the  same  with  the  particulars  of  demand,  to  see  whether  it 
could  be  made  appear  that  the  particulars  were  supported  thereby  ;  that,  at  no  time 
during  such  comparison,  or  during  the  proceeding  under  the  reference,  except  at  the 
last  meeting,  did  the  plaintifTs  attorney  suggest  any  alteration  in,  or  addition  to,  the 
particulars  of  demand ;  and  that  the  deponent  believed  the  same  to  have  been  an  after- 
thougfat  of  the  plaintiff*8  attorney,  arising  out  of  his  not  being  able  to  prove  some  of 
the  items  in  the  puticulars,  at  tJie  last  meeting. 

The  learned  serjeant  contended  that  the  case  was  one  entirely  of  the  first  imprcs- 
nm.  When  the  cause  was  referred,  it  was  referred  as  it  then  stood ;  and  the  particulars 
eoald  not  have  been  amended  at  nisi  prius.  [Tindal  C.  J.  The  plaintiff  fears,  that  if 
the  particulars  are  not  amended,  he  may  lose  bis  claim.  At  nisi  prius,  before  the  jury 
were  sworn  he  might  have  withdrawn  the  record,  and  have  amended  his  particulars.] 
But  here  the  jury  have  been  sworn,  and  a  verdict  has  been  taken.  It  is  very  doubtful 
from  the  affidavits  whether  the  application  is  made  bon&  fide.  If  the  original  par- 
tieulars  had  included  the  items  now  proposed  to  he  inserted,  the  pleas,  might  possibly 
hare  been  different 

Bompas  Serjt  was  then  called  upon  by  l^e  court,  for  some  authority  for  the  appli- 
caticHi.  He  argued  that  it  rested  rather  on  principle  than  authority.  The  biU  of 
puticulars  is  a  mere  description  of  the  cause  [^0]  of  action.  In  Staples  v.  Hddsusorth 
(4  N.  G.  144)  the  defendant^  having  acted  as  agent  for  the  plaintiffs,  left  their  employ- 
ment in  1827,  and  gave  in  his  accounts,  in  which  he  debited  himself  to  a  certain 
imoont  for  mone^  received  for  them.  In  the  same  year  they  commenced  an  action 
against  him  for  that  sum,  and  delivered  ptulaculars  of  demand,  framed  upon  the 
lecoants  he  had  given  in ;  but  no  further  steps  were  taken  till  the  early  part  of  1837, 
when  they  demanded  a  plea.  They  subsequently  discovered  that  the  defendant  had 
received  various  other  sums  for  which  he  had  not  accounted ;  and  they  were  allowed 
to  amend  their  particulars,  by  the  insertion  of  these  sums,  the  defendant  having 
tiberty  to  plead  the  statute  of  limitationB  to  the  new  items  of  demand.  And  in  Jones 
V.  Carry  (6  N.  C.  247),  the  plaintiff  had,  in  1836,  sued  the  defendants  as  executors  for 
w(R>k  dcme  to  a  house  of  tiieir  testator,  and  he  had  delivered  his  particulars  in  July 
1837,  after  oommencing  a  second  action  against  them  in  t^eir  personal  capacity,  for 
work  done  to  the  same  house  subsequently  to  the  testator's  death.  Both  actions  being 
referred  to  arbitrataon,  an  award  was  nude  which  was  set  aside  in  Hitarjr  term  18S9. 
The  phintaff  having  abandoned  his  second  action,  was  allowed,  in  Trinity  vacation 
1839,  to  amend  his  particulars  in  the  first,  by  adding  certain  items  which  had  been 
eontained  in  the  particulars  in  the  second  action.  [Maule  J.  Suppose  the  matter  is 
sUoved  to  lie  by  until  the  parties  go  before  the  arbitrator :  it  would  be  hard  upon 
the  defendant  that  the  plaintiff,  after  going  into  his  case,  should  have  liberty, 
onconditaonally,  to  amend  his  particulars.] 

Tindal  C.  J.  The  difficulty  is  to  see  upon  what  terms  the  application  should  be 
grsnted.  The  amend-[461}-ment  of  the  particulars  will  substantially  enlarge  the 
pUintifl'B  capability  of  recovery;  and  at  msi 'prius  it  would  not  have  been  made,  as 
the  cause  would  have  been  gone  into  instanter.  It  is  not  suggested  that  the  defen- 
dut  desires  to  have  the  option  dther  to  decline  going  on  with  the  arbitration,  or  the 
hher^  to  plead  de  nova  A  bill  of  particulars  is  undoubtedly  a  creature  of  the  court ; 
and  it  is  not,  rf^ularly,  part  of  the  record.  Under  the  circumstances,  I  think  that 
the  rule  may  be  made  absolute  on  payment  of  costs. 

Per  curiam.    Rule  absolute  accordingly. 

OUCHTSRLONT  V.  OiBSON.   June  13,  1842. 

[For  subsequent  {nroceedings  see  6  Man-  &  G.  679.] 

On  the  8th  of  February  the  defendant  obtained  a  judge's  order  for  time  to  plead,  upon 
the  terms  that  he  should  "try,  at  all  events,  at  the  adjourned  sittings."   The  cause 
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coming  on  for  trial  at  these  sittings,  it  was  disoovered,  after  the  jary  had  bem 
sworn,  that  no  date  had  been  inserted  in  the  award  of  the  process  of  venire  aod 
habeas  corpora  as  set  out  in  the  nisi  prius  recx>rd ;  and  on  this  ground,  an  objection 
was  taken  on  the  part  of  the  defendfuit  to  the  authority  of  tbe  ju<^e  to  tiy  the 
cause.  The  trial,  however,  proceeded,  and  the  plaintiff  obtained  a  verdict  The 
defendant  afterwards  brought  a  writ  of  error  coram  vobia,  and  the  plaintiff  made  up 
the  judgment-roll  properly. — Held,  upon  cross  motions,  first,  that  the  defendanrs 
objection  was  against  good  futh ;  secondly,  that  it  was  waived  by  bringing  a  writ 
of  error ;  and,  ^irdly,  that  the  plaintiff  might  be  i^lowed  to  amend  the  ma  prius 
record. 

This  was  an  action  of  trover  for  books,  &c.,  brought  against  the  defendant^  who 
had  acted  as  provisional  assignee  under  a  fiat  against  the  plaintiff,  which  had  been 
superseded.  The  venue  was  laid  in  London.  The  action  was  commenced  in  January 
last.  On  the  8th  of  February  (the  defendant  having  twice  before  obtained  time  to 
plead),  the  following  order  was  made  by  Cresswell  J.  at  chambers :— - 

"Upon  hearing  the  attorneys,  &&,  1  do  order  that  the  defendant  shall  have,  tall 
Saturday  next  (February  [4^]  the  12th)  time  to  plead;  the  defendant  underb^iiig 
to  plead  only  *  not  guilty '  and  '  not  possessed,'  and  to  try,  at  all  events,  at  the 
adjourned  sittings ;  without  prejudice  to  any  application  founded  on  the  actual  opeoiDg 
of  the  fiat  of  bankruptcy  against  the  plaintiff"  (o). 

The  defendant  deliver^  his  pleas  late  in  the  evening  of  Saturday  the  12th;  and 
on  Monday  the  14th  (the  adjournment  day)  issue  was  joined,  and  notice  of  trial  was 
given  for  those  sittings ;  but  in  consequence  of  the  marshal's  declining  to  set  down  the 
cause,  as  being  too  late  for  the  sittings,  the  following  memorandum  was  indorsed  by 
the  learned  Judge  on  his  order : — 

This  cause  should  be  entered ;  the  plaintiff  having  obtained  time  to  plead  on  the 
express  undertaking  to  try  at  the  adjourned  sittings." 

And  the  following  order  was  made  by  the  Lord  Chief  Justice  : — 

'*  I  order  that  the  marshal  be  at  tiber^  to  enter  this  cause  in  the  list  of  causes  for 
trial  at  the  present  adjourned  sittings  in  London.  Dated,  the  I4th  day  of  February, 
1842.  "N.  a  Tindal" 

The  clerk  of  the  plaintiff's  attorney,  who  passed  the  record,  being  in  doubts  under 
the  circumstances,  how  the  jury  process  should  be  filled  uj^  left  the  dates  in  blank, 
both  in  the  award  of  the  venire  and  in  that  of  tike  habeas  corpora  (b). 

[4631  The  cause  being  called  on,  after  the  jury  were  sworn,  and  the  plaintifl's 
counsel  had  be^n  to  open  his  case,  an  objection  was  taken  by  the  defendant's  counsel, 
that  the  nisi  pnus  record  was  defective  in  these  particulars ;  and,  therefore,  that  the 
trial  could  not  take  place,  as  being  coram  non  judice.  The  Lord  Chief  Justice  how* 
ever  said,  that  as  the  jury  had  been  sworn,  the  cause  must  proceed ;  and  that  tlw 
objection  ought  to  have  been  taken  before  they  were  swoni.  The  trial  proceeded, 
and  the  plaintiff  obtained  a  verdict 

The  defendant  brought  a  writ  of  error  coram  vobis ;  whereupon  the  judgmentroU 
was  properly  made  up. 

In  last  Easter  term  cross  rules  were  obtained  (which  were  enlarged),  one,  on  the 
part  of  the  defendant,  to  set  aside  the  trial  and  verdict ;  the  other,  on  the  part  ol  tbe 
plaintiff,  for  leave  to  amend  the  nisi  prius  record. 

(a)  It  appeared  that  another  fiat  was  about  to  be  issued  against  the  plaintiff 

(b)  At  the  trial  the  record  was  in  this  state.  After  tiie  similiter,  it  prooeeded 
tiius : — "Thereupon  the  sheriffs  are  commanded  that  they  cause  to  come  here  od  the 

day  of  twelve,  &o.,  by  whom,  &o.  and  who  neithw,  &c  to 

recognise,  &c.,  because  as  well,  &c 

"  Afterwards  on  the  day  of  in  the  year  1 842,  the  jury  between 

the  parties  aforesaid  is  respited  here  until  the  day  of  ,  unless 

the  Bight  Honorable  Sir  Nicolas  Conyngham  Tindal  Knt  shall  first  come  on  the 
day  of  at  the  Guildhall  of  the  city  of  London,  according  to 

the  form  of  the  statute  in  such  case  made  and  provided  for  default  of  the  jurors, 
because  none  of  them  did  appeu.  Therefore  let  the  sberifis  have  tbe  bodies  <rf  the 
said  jurors  acccodingly." 
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%r  T.  Wilde  Serji.  now  shewed  cause  against  the  rule  that  had  heen  obtained  by 
the  defendant.  First,  the  application  is  in  contravention  of  the  judge's  order,  and 
against  good  faith ;  the  omissions  in  the  record  having  been  caused  by  the  proceed- 
ings on  the  part  of  the  defendant,  who  had  asked  for  and  obtained  indulgence  to  the 
la^  moment  SeGondly,  the  writ  of  error  brought  by  the  defendant  amounts  to  a 
waiver  of  all  matters  preceding  the  judgment,  as  it  was  brought  upon  the  judgment 
itself.  The  defendant  also  waived  the  objection  by  appearing  at  the  triaL  Thirdly, 
the  objections  are  cured  by  the  statutes  of  jeofails  (see  8  Hen.  6,  c.  12  and  15.  See 
also  21  Jac.  1,  c  13).  Tidd's  Practice,  pp.  923,  925,  928,  712,  9th  ed.  [Tindal  C.  J. 
That  would  rather  be  an  argoment  on  the  writ  [46^  d  error.]  At  any  rate,  the 
court  win  grant      plaintiff's  apdioation  for  leave  to  amend. 

Bonqtas  Serjt.  was  then  called  upon  to  argue  the  point  of  waiver  by  bringing  the 
wilt  of  emir.  The  only  antiiority  the  judge  had  to  try  the  cause,  was  by  the  nisi 
prioB  clause  under  the  statute  of  Westminster  2d ;  and  that  clause  being  imperfect, 
he  had  no  authority  to  try  at  all.  This,  therefore,  was  not  such  an  objection  as  could 
be  waived.  [Tindal  C.  J.  You  do  not  say  that  no  writ  was  issued  1]  None  ever  is 
iisaed.  [Tindal  C.  J.  Yea,  the  nisi  prius  writ,  and  the  writ  of  habeas  corpora,  which 
certainly  issued  in  this  case,  as  the  jury  were  there,  and  were  sworn  before  the 
objection  was  taken.]  Still,  the  judge  had  no  authoritv  to  try  the  cause  without  a 
aomcient  award  of  the  venire.  In  Orowder  v.  Hooke  (2  Wils.  144),  the  cause  was  at 
ttsue,  and  the  record  was  made  up  for  tnal  at  a  certain  aittan^.  The  tdal  did  not 
take  place  then,  but  on  a  day  suraequent  to  the  day  of  nisi  pnus  mentioned  in  the 
reend.  The  plaintiff  having  obtained  a  verdict,  cross  motions  were  made  to  amrad 
the  habeas  corpora  and  jurata,  and  to  set  aside  the  verdict  The  court  were  clearly  of 
opunon,  that  the  trial  had  been  coram  non  judice ;  but  they  awarded  a  venire  de  nova 
Tlie  eases  of  Child  v.  Hartgif  (1  Ld.  Raym.  511,  S.  C.  1  Sidk.  48,  12  Mod.  274,  Carth. 
506)  and  Jtogers  v.  Smith  (1  A.  &  £.  772,  3  N.  &  M.  760)  are  to  the  same  effect  In 
Cora.  Kg.  tit  Amendment  (C.  1),  it  is  said,  "A  misprision  in  the  venire,  distringas  or 
jorata,  by  which  the  jud^  has  no  authority  to  try  the  cause,  shall  not  be  amended 
after  verdict :  as,  if  a  distringas  be  of  a  juiy  tres  Trin.  for  tres  Mich,  nisi  J.  Holt, 
37  Jon.  prius  venerit ;  for  it  is  impossible  quod  judex  prius  venerit ;  and  then  he  has 
00  autiKHity."  JCreaswell  J.  When  the  case  was  before  me  at  chambers,  an  [466] 
applieadon  for  tune  to  plead  was  made  on  the  ground  of  the  illness  of  the  petitioning 
oeditor,  which,  it  was  said,  prevented  tiie  opening  of  the  fiat  It  was  then  agreed 
ftit  tJie  defendants  should  go  to  tzial  forthwith  unless  the  fiat  were  opened.  It  was 
certainly  understood  that  tiie  trial  was  to  take  place  at  that  time.  It  appeared  to  me, 
that  tile  delay  arose  on  the  part  of  the  defendant]  The  objection  is,  that  there  were 
no  valid  writ«  of  venire  or  habeas  corpora.  [Cresswell  J.  How  does  that  appear? 
The  nisi  prius  record  is  not  the  writ  The  sheriff  has  the  writ]  The  nisi  prius  record 
vaa  the  only  authority  the  Lord  Chief  Justice  had  to  try  the  cause.  [Maule  J.  It 
seems  that  the  record  contained  too  large  an  authority,  rather  than  none  at  alL  The 
judge  may  try  on  any  day  before  the  return.  Tindal  C.  J.  The  two  writs  are 
gnimUy  panned  to  the  nisi  prius  record.]  In  the  writs  the  day  of  return  is  equally  a 
wuik  as  in  the  nisi  jnius  record. 

TofDAL  C.  J.  I  think  that,  under  the  judge's  order,  which  was  obtained  in  this 
CMe  by  die  defendant,  the  present  objection  is  made  against  good  faith.  The  defen- 
dant pat  off  the  trial  as  long  as  possiue ;  and  the  plaintiff's  attorney  being  called  upon 
It  the  last  moment,  may  not  have  known  how  the  blanks  in  the  venire  were  to  he 
iUed  up.  I  think,  under  the  circumstances,  the  defendant  ou^t  not  to  be  heud  upon 
this  objection.  But,  independentiy  of  the  order,  it  seems  to  me  that  the  writ  of  error 
Imn^  by  the  defendant,  which  oould  only  be  brought  upon  a  judg^ent^  unounted 
to  a  waiver  of  t^is  objection. 
Hie  other  judges  concurred. 
Defendant's  rule  disdiarged. 

Sir  T.  Wilde  then  prayed  that  his  rule  to  amend  might  be  made  absolute,  as,  the 
roll  being  perfected,  there  was  something  to  amend  by. 
rttCrfBompas  Serjt  was  heard  cont^ 
ret  Coriam.    Plaintiff's  rule  absolute  (a). 

(a)  See  Oteese  v.  Scalta,  10  M.  &  W.  488. 
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Brown  and  Another  v.  Langlby.   May  30,  1842. 
[S.  C.  5  Scott,  N.  E.  249 ;  12  L.  J.  C.  P.  62.] 

A.  borrowed  a  aum  of  money  from  a  loan  society,  and  the  defendant  joined  him  ia  a 

Cit  and  several  promissory  note  for  the  amount  At  the  time  of  the  loan  a  priDted 
k  of  the  society's  rules  was  given  to  the  defendant.  By  these  rules  it  was  stated, 
that  after  default  by  the  principal,  notice  would  be  given  to  the  surety,  and  that  if 
the  money  was  not  then  paid,  legal  proceedings  would  be  taken.  The  book  was 
not  signed. — Held,  that  these  rules  did  not  constitute  an  agreement  in  writing  ccn- 
temporaneous  with  the  note,  so  as  to  be  admissible  to  vary  the  contract  <»i  the  note. 
— Semble,  that  if  the  rules  had  been  admissible  as  such  an  agreement^  they  would 
not  have  sust^ed  a  plea,  alleging  "  that  if  tilie  money  was  nt^  paid  after  notioe  to 
tibe  surety,  legal  proceedings  womd  be  taken,  but  not  before." 

Debt,  by  the  payees  against  the  maker  of  a  promiBaory  note,  dated  iha  18th  of 
November  1840,  for  lOL,  payable  at  two  months  date. 

Pleas :  firsts  non  fecit ;  whereupon  issue  was  joined.  Secondly,  that  the  note  mi 
made  by  the  defendant^  and  delivered  to  the  puuntiffa  as  tanstees  and  agents  to  s 
society  of  persons  whose  names  were  to  the  defendant  unknown,  carrying  on  busineBg, 
as  a  loan  society,  by  the  name  of  "The  Holbom  Loan  and  Investment  Society,"  for 
t^e  purpose  of  securing  to  the  plaintiffs,  as  such  trustees  and  agents,  the  repayment  d 
a  certain  loan  and  sum  of  money,  to  wit,  9L  4s.,  then  lent  aad  advanced  by  the  said 
society  to  one  Richard  Thornton,  together  with  certain  interest  thereon ;  Uiat  it  wai 
at  the  time  of  lending  the  said  money,  and  of  making  the  said  note,  to  wit,  on  the 
I8th  of  November  1840,  agreed  in  writing  between  the  plaintiffs,  the  defendant,  the 
said  K.  Thornton,  and  the  said  society,  that  the  said  loan  and  interest^  [4671anioaDt- 
ing  together  to  101.  4b.,  should  be  repaid  to  the  said  society  by  R.  Thornton,  oy  instal- 
ments of  4s.  each ;  the  first  instalment  to  be  pud  on  Thursday  next  after  the  said  loan 
was  granted,  and  to  be  continued  on  each  sucoeeding  Thursday  until  the  whole  (A  the 
said  sum  of  lOL  46.  should  be  repaid ;  ukd  l^t  if  B.  Thornton  should  make  debuH  in 
payment  of  two  instalments,  notice  b^  ^oet  or  otherwise  should  be  sent  to  him ;  and 
that  if  he  did  not  pay  the  arrears  within  the  time  therein  spedfied,  the  defendaati 
should  be  written  to ;  and  that  if  the  money  was  not  paid  according  to  such  letter  or 
notice,  legal  proceedings  should  be  taken  upon  the  said  note,  but  not  before ;  that  the 
defendant  then  made  uie  said  note  and  deuvered  the  same  to  the  plaintiffs,  and  the 
phuntiffs  then  received  the  same  from  the  defendant  upon  the  terms  and  conditions  in 
the  said  agreement  contained,  and  upon  the  faith  and  understanding  that  the  same 
should  be  observed  and  performed.  Nevertheless,  the  defendant  never  had  any  lettar 
or  notice  of  the  default  of  R.  Thornton  at  any  time  before  the  eommencement  of  this 
suit,  either  from  the  plaintiff  or  from  the  sud  society,  as  required  by  t^e  said  agrefr 
ment  Verification. 

Thirdly,  as  to  6L  48.,  paioel,  &c.,  payment  before  action  brought.  Fourthly,  as  to 
51.,  the  residue  due  upon  the  note,  payment  after  action  brought. 

The  replication  traversed  tiie  agreement  set  up  by  the  second  plea,  and  the  pay- 
ment alle^d  in  the  third  and  last  pleas  respectively.   Whereupon  issue  was  joined. 

At  the  trial  before  Coltman  J.,  at  the  sittings  at  Weatinuuter  after  last  ffilaiy 
term,  the  following  facts  appeared. 

The  note  upon  which  the  action  was  brought,  was  a  joint  and  several  note  of 
Thornton,  (mentioned  in  the  pleadings,)  the  defendant,  and  one  Orpwood.  The  con- 
sider-[468]-ation  for  the  note  was  a  lotui  from  a  society,  called  "  The  Holbom  Loan  and 
Investment  Society  "  (a)  to  Thorton,  of  101.  4s.,  the  amount'  of  the  note ;  but  <rf  tiiis 
sum  Thornton  only  received  91.  3s. ;  the  difference  beiiu;  retained  partly  as  discount 
and  partiy  as  the  price  chai^;ed  for  a  book  containing  t£e  regulations  of  the  aocie^. 
The  loan  was  to  be  repaid  by  fifty-caie  weekly  instalments  of  4a.  The  defmdant  tad. 
Orpwood  had  joined  in  the  note  as  sureties  to  Thornton.  The  latter  had  paid  twantgr- 
flve  instidments  and  then  had  made  default;  whereupon  the  jHweent  action  was 
brought 

(a)  The  society  was  not  inroUed  under  the  Btatatee  6  &  6  W.  4,  e,  23,  and  3  ft  4 

Vict  c.  UO. 
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The  book  of  T^;ulationa  having  been  produced  in  evidence  by  the  plaintiffs,  the 
fcAlowmg  rules  were  relied  upon  by  the  defendant  in  support  of  the  second  plea. 

'*I/Mai8  will  be  made  in  sums  exceeding  101.,  upon  approved  surety,  to  be  repaid 
by  weekly  instalments  within  twelve  months,  for  which  2b.  in  the  pound  will  be  charged 
u  discount^  and  must  be  paid  at  the  time  the  loon  is  advanced,  and  security  given  for 
the  repayment  tiiereof  by  a  joint  promissory  note  of  the  borrower  and  two  or  more 
■{ifroTea  soretiee ;  to  be  paid  only  to  persons  whose  character  and  circumstances  afford 
«  reasonaUe  gnuantee  taat  die  mon^  will  be  usefully  employed,  so  as  to  enable  the 
borrower  to  meet  tiie  instalmmts  regulariy  as  they  become  due,  to  be  made  in  the 
following  manner : — 

**0n  lOL  48. ;  for  twelve  months  4s.  1  each  week  for  which  it  is  required,  as  may 
On  15L  .         .  68.  >    be  agreed  on :  and  so  in  proportion  to  the 

&c.  j    amount  and  length  of  time. 

"  The  repayments  of  the  instalments  to  commence  [469]  the  first  Thursday  after 
the  loan  is  granted,  and  to  be  continued  every  succeeding  Thursday,  at  the  office, 
between  the  noars  (tf  ten  in  the  morning  and  six  in  the  evening,  until  the  loan  is 
repaid,  at  which  time  the  borrower  must  jvoduee  his  or  her  rook,  in  which  the 
rmyment  will  be  entered  and  the  receipt  aoknowledged  by  the  signature  of  the 
officer  in  attendance. 

"  A  fine  of  Id.  on  each  shilling  per  week  for  forbeanmee  will  be  charged  on  such 
instalmente  as  shall  be  in  arrear. 

^  Notice  by  post  or  otherwise  will  be  sent  after  the  second  default  to  the  borrower ; 
and  if  the  arrears  be  not  paid  by  the  time  therein  specified,  the  surety  or  sureties  will 
be  written  to,  for  which  4a.  will  be  charged  for  each  letter  to  borrower,  surety  or  sureties, 
post  pmd ;  and  if  the  money  be  not  paid  according  to  such  letter  or  notice,  le^ 
proceedings  will  be  taken  against  the  several  parties  for  the  amount  remaining  unpaid. 

"  In  order  to  give  the  necessary  information  to  borrowers,  these  rules  and  regula- 
tions, with  leaves  properly  ruled  for  entering  tiie  repajmients,  shall  be  published  at 
the  charged  of  la.,  to  be  purchased  by  every  person  to  whom  a  loan  shidl  be  granted." 

It  was  contended,  on  the  part  of  the  {daintifis,  that  as  these  rules  were  not  signed, 
they  did  not  constitute  any  such  agreement  in  writing,  as  was  alleged  in  the  second 
plea ;  or  that^  even  if  they  did  amount  to  such  an  agreement,  the  daendant  oould  not 
ivail  himself  of  it  to  vary,  by  extrinsic  evidence,  the  contract  in  the  promissory  note. 
The  learned  judge  was  of  opinion  that  as  the  book  was  handed  to  the  borrower  at  the 
time  of  the  loan,  it  might  be  considered  as  evidence  of  the  agreement  under  which  all 
parties  acted  with  reference  to  the  note. 

It  was  admitted  that  Thornton  had  paid  51.  4s.  before  action  brought ;  and  it  was 
proved  that  Orpwood  (who  [470]  had  also  been  sued)  had  since  paid  the  residue, 
ninuB  Is.,  whicn,  by  an  arrangement  between  Orpwood  and  the  plaintiffs,  remained 
noinid,  in  order  that  the  latter  might  be  able  to  proceed  with  the  present  action 
against  the  defendant,  who  had  refused  to  y&j  the  costs.  The  verdict,  under  his 
lordship's  direction,  was  returned  fen"  the  plamtiffs  on  the  first  and  third  issues,  and 
kr  the  defenduit  on  the  second  and  fourtn,  leave  being  reserved  to  the  plaintiffs  to 
move  to  enter  a  verdict  for  themselves  also  upon  the  second  issue,  if  the  court  should 
be  €i  opinion  that  the  evidence  was  not  sufficient  to  sustain  the  sec»>nd  plea. 

Tidfourd  Serjt,  in  last  Easter  term,  obtained  a  rule  nisi  accordingly.  He  cited 
Born  v.  Graham  (3  Campb.  57),  Raimm  v.  JFalker  (1  Stark.  N.  P.  C.  361),  MoseUy  v. 
Bmford  (10  R  &  C.  729,  5  Mann.  &  Ryl.  607),  and  Foster  v.  Jolly  (d).  [Jindal  C.  J., 
*t  the  time  the  rule  was  granted,  referred  to  Bowerbank  v.  Montem>  (4  Taunt.  844) ; 
ud  his  lordship  said  that,  although  the  general  rule  was  that  the  absolute  contract 
contained  in  a  bill  or  note  could  not  be  varied  by  a  parol  agreement,  the  rule  did  not 
Hqply  to  a  contemporaneous  agreement  in  writai^  between  the  parties ;  and  that  the 
finsent  rule  was  cmly  granted  upon  the  question  whether  there  was  such  an  agreement 
in  this  case.] 

Bompaa  Serjt.  now  shewed  cause.  The  book  of  the  rules  of  the  society,  which 
was  given  to  Thornton  at  the  time  of  the  loan,  may  be  considered  as  the  rod  agreement 
between  the  parties,  upon  which  they  consented  to  aet^  and  did  in  tnith  act,  during  the 

(J)  5  Tyrwh.  239,  1  C.  M.  &  E.  703.  &  C.  per  nom.  Fatter  v.  SiWejf,  Gale,  Exch. 
Bep.10. 

1         a  ?.  m— 7 
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whole  transaction.  [Tindal  C.  J.  The  book  is  not  signed  by  any  onej  The  abaence 
of  a  formal  signature  will  not  defeat  the  [471]  obvious  intention.  There  is  do  case 
which  shews  that  it  is  necessary  that  the  contemporaneous  written  document  ^uld 
be  signed.  Signature  is  inunaterial  except  where  it  is  expressly  required  by  statute. 
Although  the  note  does  not  refer  to  the  rules,  the  book  refers  to  the  note.  It  is  dear 
that  this  is  such  a  note  as  was  contemplated  by  the  rules.  The  book  may,  therefore, 
be  considered  as  connected  with  the  note.  An  inventory  referred  to  in  a  deed  beoomei 
part  of  the  deed,  although  not  signed  by  the  parties.  [Maule  J.  Here  the  book  ia  a 
sort  of  schedule  to  a  verbal  agreement]  Every  thing  hwe  is  in  writing.  [GreBswdlJ. 
Except  tlie  oonnectaon  between  the  book  and  the  note.  Maule  J.  Suppose  the  pviuB 
had  agreed  in  writing  that  they  would  be  bound  by  the  contents  of  the  book.  Would 
not  that  have  been  a  material  part  of  the  contract  between  the  parties  1  That  you 
have  not  got  in  writing.  Coltman  J.  Suppose  at  the  trial  you  had  merely  handed  it 
in  without  connecting  the  parties  with  the  book ;  it  could  hardly  have  been  contended 
that  the  book  would  have  controlled  the  efifect  of  the  note.]  If  a  printed  signature 
was  used  you  might  shew  that  the  party  adopted  such  signature  by  handing  over  the 
document  so  signed.  [Maule  J.  Perhaps,  if  there  were  a  printed  agreement, 
purporting  to  contain  the  terms  between  the  company  and  the  surety,  it  might  be 
sufficient  But  that  is  different  from  the  case  supposed,  of  this  book  being  handed 
over  without  any  explanation.  Tind^  G.  J.  This  rule  was  granted  upon  tlie  questaon 
whether  tiie  ^reement  was  such  an  agreement  as  is  set  up  in  the  ^lea/] 

Talfourd  ^rjt,  in  support  of  the  rale.  This  is  a  case  in  which  tne  phiintiib  soe 
as  the  payees  of  a  negotiable  security.  The  contract  evidenced  by  the  note  [472]  ^ 
express,  and  free  from  all  ambiguity.  When  the  motion  was  made,  the  court  refused 
to  grant  a  rule,  on  the  ground  that  the  contract  to  pay,  according  to  the  tenor  of  the 
note,  could  be  controlled  by  any  contemporaneous  document;  and  the  case  then 
referred  to  by  the  court  appears  to  be  in  point  But  the  very  ground  of  that  refusal 
shews  that  it  is  necessary  to  produce  a  contemporaneous  agreement  in  writing  between 
the  parties,  to  the  effect  stated  in  the  plea.  The  agreement,  to  be  admissible,  must 
be  contained  in  an  instrument  complete  in  itself,  and  of  equtd  validi^  and  force  with 
the  written  contract  which  is  sought  to  be  varied ;  for  otherwise,  ponu  evidence  would 
be  admitted  to  vary  a  written  contract  But  the  rales  in  question  constitues  no  acee- 
ment ;  they  are  not  binding.  In  Woodbrid^  v.  Spoons  (3  R  &  A.  233,  1  Chitt  Kep. 
661),  which  was  cited  at  the  trial,  it  is  said  to  be  an  inflexible  rule,  not  to  admitpard 
evidence  to  contradict  a  written  instrument  unless  tiie  oonsidOTation  be  illegal.  !Iliers- 
fore  where  a  testatrix  gave  in  her  lifetime  to  the  plaintiff  a  promissory  note  to  pay 
him  or  order,  on  demand,  the  sum  of  lOOl.  for  value  received,  and  his  kindness  to  me, 
with  a  verbal  agreement  on  the  part  of  the  plaintiff,  that  the  note  should  not  be 
demanded  till  after  death ;  it  was  held,  in  an  action  upon  the  note,  that  parol  evidence 
should  not  be  received  to  shew  that  it  was  not  ^ven  for  a  valuable  consideratjon. 
[Maule  J.  A  party  may  contract  without  notice,  if  the  case  be  not  within  the  statute 
of  frauds.  Here,  there  is  nothing  to  connect  the  book  with  the  particular  transaotiw- 
The  book  itself  does  not  shew  that  notes  to  be  given  to  secure  loans  might  be  given 
in  the  absolute  form  in  which  this  note  is  made.  Nor  is  there  any  proof  of  what 
passed  when  this  note  was  signed.] 

[473]  Tindal  C.  J.  It  appears  to  me  that  tiie  plea  is  not  made  out  in  the  terms 
in  wWoh  it  is  pleaded.  Firsts  the  agreement  is  pleaded  as  being  in  writing,  by  which 
it  must  be  understood  liiat  there  was  an  express  agreement  in  writing  to  the  effect 
stated.  But  the  link  which  is  to  bind  the  note  and  rules  together  is  not  in  writiag. 
Besides,  if  the  book  could  be  taken  as  the  agreement  between  the  parties  I  do  not 
think  that  it  would  maiutaiu  the  plea;  which  states  that  it  was  agreed  that  notice 
of  non-payment  by  the  principal  should  be  sent  to  the  sureties  and  that  if  they  made 
default,  legal  proceedings  should  be  taken  upon  the  note,  but  not  before.  But  tiiere 
are  no  such  negative  words  in  the  rale  in  question.  The  plea,  therefore,  fails  upm 
both  grounds. 

CJOLTMAN  J.  I  am  of  the  same  opinion.  There  is  nothing  in  writing  to  connect 
the  note  tmd  the  rales  with  each  other ;  and  consequently  t^ere  is  no  rabd  agreemoit 
to  vary  the  express  conlract  on  the  face  of  tiie  note.  For  it  is  a  well-established  rule 
that  a  party  to  a  bill  or  note  shall  not  be  allowed  to  contradict  or  vary  the  express 
entitlement  he  has  thereby  entered  intt^  except  by  a  oontemporaneoua  agpwement  in 
writing. 
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Hjltjub  J.  I  can  disoover  not^g  in  the  book  given  in  evidence  that  purports  to 
be  any  agreement  between  the  parties.  In  order  to  shew  that  l^e  rules  were  to  have 
tlut  effect,  it  was  necessary  to  resort  to  extrinsic  evidence ;  but  that  evidence  not 
beiD^  in  writing  there  was  no  proof  of  any  written  agreement  so  as  to  support  the 
plea  in  questaon. 

dUESawsLL  J.  concurred. 

Rule  abeoluta 


[474]   Kennard  and  Another  v.  Knoit.   Jane  1,  1842. 

[S.  C.  5  Scott,  N.  R.  247 ;  11  L.  J.  C.  P.  314.] 

To  an  action  against  the  drawer  of  a  bill,  it  was  held  to  be  no  defence  that  the 
plaintif!^  before  the  commencement  of  that  suit,  had  consented  to  a  judge's  order  in 
an  action  brought  by  him  against  the  acceptor,  that  upon  payment  of  the  principal 
and  interest  on  a  certain  future  day,  all  further  proceedings  should  be  stayed,  other- 
wise judgment ;  it  not  appearing  that  such  future  day  was  posterior  to  that  on 
which  judgment  could  have  been  obtained  in  the  action  against  the  acceptor  (vide 
tamen  post,  476  (c)). 

Assumpsit,  by  the  indorvees  against  the  drawer  of  a  bill  of  exchange  for  151.  IBs.  7d., 
dated  the  4th  of  March  1841,  payable  at  two  months  date,  drawn  upon,  imd  accepted 
by,  (me  John  SmiUu 

Yka.'.  that,  after  the  said  bill  had  become  due,  to  wit,  on  the  29th  of  May  1841, 
the  jdaintifiB  commenced  an  action  upon  the  said  bill  against  the  said  J.  Smith  in  this 
court,  md  Uiat  whilst  the  said  action  was  pending,  and  before  the  commencement  of 
this  mat,  to  wi^  on  the  8th  of  June  in  the  year  aforesaid,  it  was  agreed  between  the 
pUintifi  and  the  said  J.  SmiUi,  that  in  consideration  that  the  said  J.  Smitii,  then 
consented  to  the  order  hereinafter  menticmed,  the  plaintifis  then  consented  to  the 
same  order,  and  then  consented  and  agreed  to  stay  proceedings  in  the  said  action,  and 
to  give  the  said  J.  Smith  time  to  pay  the  said  biU  until  the  time  in  the  same  order 
mmtioned ;  and  thereupon,  in  pursuance  of  the  said  agreement,  and  upon  hearing 
the  sttomeys  or  agents  of  the  plaintiffs  and  the  said  J.  Smith,  and  by  consent,  it  was 
in  due  manner  ordered  by  the  Hon.  Sir  W.  H.  Maule,  Knight^  one  of  the  justices  of 
tiie  said  court,  that  upon  payment  of  17L  8s.  6d., — ^being  the  amount  due  to  the 
jriaintiffs  upon  the  said  bill  for  which  the  action  was  brought^  together  with  interest 
and  costs  to  be  taxed, — on  the  20th  of  July  1841,  all  further  proceedings  in  the  said 
actini  should  be  stayed ;  and  tiiat,  in  case  default  should  be  made  in  payment  as 
afioranid,  the  plaintiffs  should  be  at  liberty  to  sign  final  judgment  for  tiie  damages  in 
the  dedwation,  and  issue  [476]  execution  or  eneations  for  the  amount,  with  costs, 
&C. ;  uid  the  plaintiffs  thereby  then  gave  time  to  the  said  J.  Smith  for  payment  of 
the  amount  of  tiie  said  bill ;  and  the  said  agreement  was  made  between  the  plaintiffs 
and  J.  Smith,  and  the  said  time  given  by  the  plaintiffs  to  the  said  J.  Smith,  without 
the  consent  of  the  defendant  Verification. 

Special  demurrer,  assigning  for  causes — ^that  the  defendant  had  not  alleged  or 
sbeirn  in  the  said  plea,  nor  ooufd  it  be  gathered  therefrom,  that  more  time  was  given 
to  the  Bud  J.  Smiui  for  payment  of  the  said  bill  by  the  consent  and  judge's  order 
in  that  plea  mentioned,  than  the  said  J.  Smith  would  have  had  before  judgment  could 
have  been  obtained  by  t^e  plaintiffs  in  the  said  action  agtunst  the  said  J.  Smitii,  had 
the  same  been  dvAy  prosecuted  without  such  consent  or  judge's  order  as  aforesaid ; 
^at  the  plM  mfflei^  shewed  that  some  time  was  given  m  t£e  plaintiffs  to  tiie  said 
J.  Smitit  1^  tiie  said  consent  and  judge's  order ;  which  did  not  disohwge  the  defen- 
dant from  his  lialnlity  upon  the  said  bill,  unless  more  time  was  given  than  would 
have  elapsed  before  judgment  would,  or  could,  have  been  otherwise  obtained  in  the 
said  action  against  the  said  J.  Smith ;  which  did  not  appew  in  or  from  any  part  of  the 
said  plea ;  and  that,  after  action  brought  by  the  holder  against  the  acceptor  of  a  bill  to 
enforce  payment  thereof,  a  judge's  order  made  in  such  action,  postponing  the  time  of 

Cyment  and  judgment,  was  no  discharge  of  tiie  drawer's  liaHhty  on  the  bill,  thou^ 
did  not  consent  to  such  order.    Joinder  in  demurrer. 


ChaaneU  Serjt,  in  support  of  the  demorrer.  The  plea  does  not  shew  that  any 
ime  mm  given  by  the  jute's  order  to  the  acceptor,  which  he  would  not  otherwise 
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have  had.  [Maule  J.  It  appeara  that  the  right  of  action  had  already  accrued  aeainst 
the  drawer.]  That  being  [476]  so,  if  time  had  been  given  to  the  acceptor  it  woiud  not 
have  discharged  the  drawer  (sed  vide  injEra  (e)).  [Cresgwell  J.  I  do  not  see  that  any 
time  was  given.    The  action  was  going  on.] 

Talfourd  Serjt  waa  then  called  upon  by  the  court ;  and  the  learned  serjeant,  aiUst 
referring  to  Mall  v.  Cole  A.  &  E.  677,  6  N.  &  M.  124)  (to  shew  that  where  time 
was  given  to  an  acceptor,  after  the  dishonour  of  die  bill,  it  operated  aa  a  discharge  to 
all  the  otiier  parties),  admitted  that  Ftke  v.  Edmunds  (c)  waa  a  stiong  authority  against 
him,  and  prayed  leave  to  amend. 

Leave  to  amend  granted  {d). 

[477]   Skinner,  Secretary,  &&,  v.  Lahbkrt.   June  6,  1842. 

[S.  C.  ft  Scott,  N.  »,  197;  2  D.  N.  S.  132;  11  L.  J.  a  P.  237.] 

By  a  private  act,  for  enabling  a  joint-stock  company  to  sue  and  be  sued  in  the  name 
of  a  director  or  secretuy,  it  is  provided,  that  all  actions  and  suits  against  any  person 
or  persons  indebted  or  who  may  hermfter  be  indebted  to  the  company,  and  all 
actions,  suits,  &c.,  at  law  or  in  equity,  upon  or  in  respect  oi  any  present  or  fatuie 
liability  or  liabilities  to  the  company,  or  upon  any  bond^  covenants,  bills  of  exchange, 
IHTomisBory  note^  contracts,  or  agreements  which  already  have  been  or  hereafter 
shall  be  given  or  entered  into  with  the  company,  or  to  or  with  any  person  what- 
soever in  trust  for  the  company,  or  to  or  with  any  person  or  persons  for  die  use 
or  benefit  thereof,  and  generally  all  other  proceedings  whatsoever,  at  law  or  in 
equity,  to  be  carried  on  by  or  on  behalf  of  the  company,  or  wherein  the  compuiy 
is  or  shall  be  concerned  or  interested,  against  any  person  or  persons,  &c.,  whether 
such  person  or  persons,  &c.,  is  or  are,  or  shall  be,  or  shall  have  been,  a  proprietor  or 
proprietors  of  the  company  or  not,  shall  be  carried  on  in  the  name  of  the  secretary 
of  the  company  for  the  time  being,  or  in  the  name  any  one  of  the  elected 
directors  for  the  time  being  of  the  company,  as  the  nominal  plaantifi^  &c.,  on  behaH 
of  the  company ;  and  it  shall  be  lawful  for  tiie  compimy  to  sue  and  [ffoceed  against 
any  penon  or  peraons,  &&,  notwithstanding  such  penon  or  persons,  &c.,  is,  or  we, 
or  shall  be,  or  shall  have  been,  a  proprietor  or  proprietins  of  the  company,  and  that) 
solely  or  jointly  with  any  other  person  or  persons  in  respect  of  any  claim  or  demand 
which  the  company  may  have  against  such  person  or  persons,  &c.,  either  solely  or 
jointly  as  aforesaid,  the  same  as  if  such  person  or  persons,  &c.,  was,  or  were  not,  or 
bad  never  been,  a  proprietor  or  proprietors  of  the  compMiy. — Held,  that  the  enacting 

(c)  10  B.  &  C.  576,  5  M.  &  R  287.  In  that  case,  B.,  principal,  and  C,  surety, 
gave  their  promissory  note  to  A.  A.  sued  B.,  and  took  from  him  a  cognovit  payable 
by  instalments,  the  first  of  which  would  become  payable  before  the  time  at  which  A. 
could  have  signed  final  judgment  had  no  cognovit  been  given.  The  court  held  that 
C.  was  not  discharged,  inasmuch  as  no  longer  time  had  been  given  to  Bl,  than  he 
would  have  had  if  uie  suit  had  proceeded. 

It  is,  however,  observable  that  if  the  cognovit  given  1^  K  and  aoocmted  by  A.  did 
not  discharge  C,  it  would  have  been  competent  to  A.  to  arrest  C.  on  me  very  day  on 
which  the  cognovit  had  been  given,  and  if  C.  had  paid  the  money,  which  it  would  be 
his  interest  as  well  as  his  duty  to  do^  he  might  have  arrested  B.  as  soon  as  he  could 
have  issued  a  writ,  and  B.,  who  had  waived  nis  defence  to  the  action  brought  against 
him  in  order  to  purchase  his  liberty,  at  all  events  until  the  day  appointed  for  tJie 
payment  of  the  first  instalment,  might  have  found  himself  in  custody  at  a  much 
earlier  period,  precisely  as  if  no  cognovit  had  been  given.  It  would  therefore  appear 
to  be  necessaiy,  in  order  to  enable  A.  to  keep  faith  with  R,  that  until  the  first  instal- 
ment became  payable,  A.'8  right  of  action  against  C.  should  be  suspended ;  and  a  right 
of  action,  if  suspended,  is  destroyed. 

In  Price  V.  Edmwuk,  B.  and  C,  as  joint-makers,  were  botii  primarily  liable  m  the 
face  of  the  note,  though  C.  was,  in  fact,  a  surety ;  whereas  in  the  prineipal  case  the 
drawer,  being  only  liable  in  debalt  of  the  drawee,  was,  ex  facie,  merely  a  aure^. 

{d)  See  fay  v.  fVarreii,  1  C.  &  P.  532;  Lee  v.  Levi,  ih.  G6ft,  675:  A  B.  &  C.  390; 
6  B.  &  R.  475 ;  Stevenson  v.  Boehe,  9  B.  &  G.  707 ;  jS!eetietMim  v.  Creaee,  4  M.  &  EyL  561 ; 
ibid.  563  (a);  Hvlme  v,  Coleg,  2  Sim.  12. 
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wolds  were  sufficientlj  large  to  authorize  t^e  oompany  to  sue  the  defendant^  a 
proprietor  of  shares  in  the  oompaDy,  in  the  name  of  the  seoretuy,  for  an  iustahnent 
of  the  capital  secured  hv  a  deed  of  aettlement  in  which  t^e  defendant,  and  each  of 
the  other  proprietora,  had  covenanted  with  certain  trustees  for  paymeut  of  the 
in»t«lin«nt8.— In  debt  at  the  suit  of  the  secretary  for  an  ioBtalment,  the  declaration 
allied,  that  the  defendant  was  the  proprietor  of  sixty  shares ;  that,  by  an  indenture 
of  settlement  bearing  date  a  certain  day  and  year,  to  wit,  the  25th  of  October 
1836,  executed  by  the  defendant,  it  was  covenanted,  amongst  other  things,  that 
there  should  be  a  board  of  directors;  that  such  board,  when  they  should  think 
proper,  might  resolve  that  the  proprietors  of  shares  in  the  capital  of  the  company 
(except  the  proprietors  for  the  time  being  of  certain  shares  by  the  said  indenture 
exempted  from  the  payment  of  calls),  should  be  called  upon  to  pay,  at  any  time 
after  the  expiration  of  three  calendar  months  from  the  date  of  the  indenture,  and 
after  the  expiratiott  of  three  calendar  months  from  the  time  appointed  for  payment 
of  any  former  instalment^  such  furthra-  instalment  not  exceeding.  Sec,  upon  every 
share  (except  as  aforesaid),  as  the  board  should  from  time  to  time  think  necessary  ; 
that  ceri^n  notices  should  be  given  of  calls ;  and  that  every  present  or  future 
proprietfir  or  holder  of  shares  (except  as  to  the  shiires  so  exempted),  should  pay 
every  instalment  that  might  be  called  for  in  respect  of  each  of  his  or  her  shares  on 
or  before  the  day  and  at  the  place  appointed  for  the  payment  thereof ;  provided 
that  no  further  instalment  should  be  payable  until  at  least  three  calendar  months 
should  have  elapsed  after  the  day  appointed  for  the  payment  of  any  previous  instal- 
ment.  The  declaration  then  alleged  that  afterwards,  and  whilst  the  defendant  was 
such  proprietor  of  sixty  shares,  dre.,  to  wit»  on  the  23d  of  December  1840,  the  boutl 
of  directors  duly  made  a  call  according  to  the  provisions  of  the  deed  of  settlement^ 
to  wit^  a  call  or  instalment  of  2L  lOs.  imon  every  share  in  the  capital  of  the  company 
(except  the  said  exempted  shares),  to  be  paid  and  payable  on  the  16th  of  January 
then  next  following,  "the  same  not  being  so  payable  as  aforesaid  till  more  than 
three  calendar  mouths  after  the  day  appointed  for  the  payment  of  any  previous 
instalment ;  '*  that  the  proportion  or  instalment  of  the  defendant  so  called  for  in 
respect  of  his  said  sixty  shares  in  the  capital  of  the  said  company  amounted  to  a 
large  sum  of  money,  to  wit,  1501. ;  that  the  defendant  had  due  notice  of  the  call, 
&C. ;  and  that  by  reason  of  the  premises,  '*  the  said  defendant  then  became  liable  to 
pay  the  said  company,  on  the  said  16th  of  January  1841,  the  sum  of  1501.,  being 
the  said  amount  of  the  said  proportion  or  instalment  in  respect  of  the  said  sixty 
shares  of  the  defendant  as  aforesaid." — Held  that  the  declaration  shewed,  by 
neosssary  implication  uid  intendment^  that  the  defendant's  shares  were  not 
exempted  shares. — Held  alBO,  on  spedal  demurrer,  that  the  declaratdon  contained 
a  sufficient  averment  tliat  the  call  had  not  been  made  until  ^ter  the  expiration  of 
three  calendar  months  from  the  date  of  the  deed  of  settlement^  and  that  such  call 
had  not  been  made  payable  untal  after  the  expiration  of  three  calendar  months  from 
the  time  appointed  for  the  payment  of  any  former  instalment. 

Debt  by  the  plaintiff  as  "  the  secretory  for  the  time  being,  duly  appointed  and 
inrdled  in  that  behalf,  of  a  certain  company,  called  'The  Monmouthshire  Iron  [478] 
and  Goal  Company,'  being  a  company  mentioned  in  a  certain  act  made  at  a  parliament 
holden  in  the  3  &  4  Yict  (o.  cxxvi.)  to  enable  the  said  *  Monmouthshire  Iron  and  Coal 
Compuiy '  to  sue  and  be  sued  in  the  name  of  any  one  of  their  directors,  or  their 
secretary,  and  to  raise  money  for  carrying  on  their  works." 

The  declaration  stated,  that  before  ami  at  the  tame  of  the  making  of  the  call  for 
nooey  thereinafter  mentioned,  the  defendant  was  the  proprietor  of  divers,  to  wit, 
sixty  shares  in  the  said  company ;  that  a  memorial  of  the  name,  residence,  and  descrip- 
tirai  of  the  defendant  as  sudi  proprietor  as  aforesaid,  duly  verified  by  the  de-[479j- 
^taticHi  required  in  that  behalf,  had  been  and  was  duly  inrolled  in  t^e  High  Court 
cS  Chancery  according  to  the  provisions  (s.  1 1)  of  the  said  act  of  parliament  in  that 
behalf  made  as  aforesaid ;  that  by  a  certain  indenture  of  settlement,  bearing  date  on  a 
certain  day  and  year  therein  in  that  behalf  mentioned,  to  wit,  the  25th  of  October 
ljl3€,  and  made  by  and  between  the  sevenJ  persona  whose  names  and  seals  were 
thereunto  subscribed  and  affixed  (except  K.  Hopkins,  fiioe  Hopkins,  T.  HopkinB,  and 
W.  T.  H.  Phelps  therein  described,  and  R.  Welsh,  H.  Marsh,  and  the  Rev.  W.  Phelps) 
of  the  first  part,  t^e  said  R.  Hopkins,  &c.  of  the  second  part,  and  tlie  said  R.  Welsh, 
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&a  of  the  third  part,  it  was  and  is  provided  and  declu^,  fuid  each  of  t^e  powiu 
parties  to  the  said  indenture  (except  the  said  R.  Hopldns,  Rice  Hopkins,  T.  Hopkins 
and  W.  T.  H,  Phelps),  did  for  himself  and  herself  respectively,  and  his  and  her  respec- 
tive heirs,  executors,  and  administrator^  covenant,  promise,  and  a^e  to  and  with  the 
said  R.  Hopkins,  &c.,  their  executors  and  administrators,  and  each  of  them  the  said 
R.  Hopkins,  &c.,  did  for  himself,  his  heirs,  executors,  and  administrators,  covenant, 
promise,  and  agree  with  the  said  K.  Welsh,  H.  Marsh,  and  W.  Phelps,  their  executors 


Uiere  should  be  a  board  of  directors  of  the  said  company,  and  that  certain  parsons  in 
the  said  indmture  mentioned  should  be  the  first  directors  of  the  said  oompaay,  and 
that  every  registered  proprietor  for  the  time  being  of  forty  or  more  sharas  in  die 
capitid  of  the  said  company,  and  who  should  either  be  a  party  to  and  have  emmted 
the  said  indenture,  or  have  become  or  be  and  have  been  a  registered  proraietor  of 
forty  or  more  shares  therein  for  the  space  of  six  calendar  months,  and  who  should  not 
hold  any  office  or  place  of  emolument  or  profit  in  the  [480]  said  company  other  than 
that  of  treasurer  or  trustee,  and  other  than  as  thereinafter  mentioned,  should,  so  long 
as  he  should  be  the  holder  of  forty  or  more  shares  in  the  said  capital,  be  also  a  director 
of  the  said  company  ;  that  tJie  said  directors  should  meet  together  at  certain  days  and 
times,  and  at  certiun  places  in  the  said  indenture  in  that  behuf  particularly  mentioned ; 
and  that  it  should  be  lawful  for  the  board  of  directors,  when  and  so  often  as  they 
should  think  proper,  to  come  to  a  resolution  that  the  proprietors  and  ot^er  holders  for 
the  time  b^ng  of  sharea  in  the  capital  of  the  said  company  (eroept  the  proprietors  for 
the  time  being  of  certain  diares  in  the  said  indenture  mentioned,  uid  thereby  exempted 
from  the  pajnuent  of  eaUs)  should  be  called  upon  to  pay  at  any  time  after  the  expiisr 
l30n  of  three  cidendar  months  from  the  date  of  the  said  indentore,  and  after  the 
expiration  of  three  calendar  months  from  the  time  appointed  for  payment  of  any 
former  instalment,  such  further  instalment,  not  exceeding  21.  lOs.  upon  every  share  in 
the  said  capital  (except  as  aforesaid),  as  the  board  of  directors  should,  from  tame  to 
time,  think  necessary,  until  the  whole  amount  of  the  said  shares  respectively  should 
be  paid  up ;  that  at  least  ten  days  before  the  time  to  be  appointed  for  payment  of  any 
future  instalment,  the  board  of  directors  should  cause  a  circular  letter  to  be  sent  by 
the  post  to  every  proprietor  or  holder  for  the  time  being  of  shares,  signifying  the 
amount  of  such  instalment,  and  the  tame  and  place  appoint^  for  payment  erf  the  sante^ 
and  stating  that  if  such  iiutslment  shoald  not  be  paid  within  three  days  after  the  tisw 
appointed  for  the  payment  cd  the  sune,  interest  after  the  rate  of  51.  per  cent  pv 
annum  would  be  payable  thereon  from  the  time  when  the  same  became  due,  and  t£at 
if  such  instalment,  with  such  interest  thereon,  should  not  be  paid  within  two  calendar 
months  after  [481]  the  time  appointed  for  payment  of  the  same,  the  share  or  diara 
in  respect  of  which  such  instalment  should  be  payable,  should  be  liable  to  be  forfeited 
to  the  said  company ;  that  within  twenty-one  days  after  the  day  appointed  for  the 
payment  of  any  future  instalment,  the  board  of  directors  should  cause  to  be  sent  in 
like  manner  to  every  proprietor  or  other  holder  who  should  not  have  paid  the  instal- 
ment on  his  or  her  share  or  shares,  a  circular  letter  containing  a  second  application  for 
t^e  payment  of  the  same,  and  setting  forth  the  statements  to  be  made  in  the  first 
circular  letter  in  regard  to  the  payment  of  instalments  and  the  liability  to  forfeiture ; 
that  subject  and  without  prejudice  to  the  powers  thereinbefore  given  to  tiie  gmenl 
meetings,  the  board  of  directors  should  have  the  entire  management  <rf,  and  super 
intendence  over,  the  affairs  and  ccmeems  of  t^e  company,  mid  should,  in  all  oases 
IHX>vided  for  by  the  said  indenture,  or  thereafter  to  be  provided  for  by  the  senenl 
meetings,  act  in  strict  conformity  to  the  laws  and  regulations  thereby  established,  or 
thereby  to  be  established ;  that  evety  present  and  future  proprietor  or  other  holder  <Hr 
holders  of  any  of  the  shares  in  the  capital  of  the  company,  (except  as  to  the  shuvs 
exempted  from  the  payment  of  calls  as  thereinbefore  provided  as  aforesaid,)  should 
pay  every  instalment  that  might  be  called  for  in  respect  of  each  of  his,  her,  or  tdieir 
shares,  on  or  before  the  day,  and  at  the  place  appointed  for  the  payment  thereof,  and 
mentioned  in  the  circular  letters  for  calling  the  same ;  provided  that  no  further  instal- 
ment should  be  payable  until  at  least  three  calendar  months  should  have  eliqised  after 
the  day  appointed  for  the  payment  of  any  previous  instalment ;  that  if'any  instalmeDt 
should  not  be  paid  witJiin  taree  days  next  after  the  day  moataoned  tar  uiat  puipoM 
in  the  circular  letters  for  calling  tilie  same,  then  interest  aftw  the  rate  of  61  ptf 
cent  par  annum  should  be  paid  <m  such  instalment  by  the  pro-{483}-prietor  or  pn- 
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prietors,  or  other  holder  or  holders  of  suoh  share,  from  the  time  when  the  same  ought 
to  have  been  paid  up  to  the  time  when  the  same  should  be  actually  paid ;  that  in  no 
ease  should  the  instalment  for  the  time  being  required  on  any  share  exceed  the  instal- 
ment required  on  any  other  such  share,  and  in  no  case  should  there  be  required  in 
respect  of  any  one  share  more  than  the  sum  of  601.  in  full  for  the  same,  exdusive  of 
the  premium,  when  the  same  might  have  been  sold  at  a  premium,  or  more  than  the 
difference  between  the  amount  of  the  discount  and  the  sum  of  501.,  when  the  same 
ndght  have  been  sold  at  a  discount,  and  no  instalment  thereafter  to  be  called  for  on 
any  one  of  the  said  shares  should  exceed  the  sum  of  21.  IDs. ;  as  by  the  said  indenture 
reference  being  hereunto  had  would,  amongst  other  things,  more  fully  and  at  large 
Kppear.   Averment :  that  after  the  making  (rf  the  said  iraenture  and  within  twelve 
oafendar  months  after  the  passing  of  the  said  act  of  parliament^  a  memorial  of  the 
names,  residences,  and  descriptions  of  the  secretary,  and  of  the  several  elected  directors 
for  the  tame  being  of  the  said  company,  in  the  form  and  to  the  effect  expressed  in 
the  schedule  to  the  said  act,  was  verified  by  a  declaration  in  writing,  in  the  form  in 
and  by  the  said  act  of  parliament  required,  by  the  secretary  for  the  time  being  of  the 
said  company,  and  the  same,  when  so  verified,  afterwards,  and  within  twelve  calendar 
months  from  the  passing  of  the  said  act,  to  wit,  on  the  day  and  year  aforesaid,  was 
inrolled  in  the  High  Court  of  Chuieery,  according  to  the  directions  of  the  said  aot^  fmd 
that  proper  memorials  of  the  names,  residences,  and  descriptions  of  such  new  secre- 
taries and  directors  as  had  since  from  time  to  time  been  elected  and  appointed,  and 
of  such  persons  as  had  ceased  and  discontinued  to  be  proprietors  of  the  said  oomnmy, 
had  been  duly  verified  and  inrolled  from  time  to  time  in  ^e  said  High  Court 
[4B3]  of  Chancery,  at  the  tdmes  and  in  the  manner  in  and  by  t^e  sfud  act  mentioned 
and  required ;  that  afterwards,  and  whilst  the  defendant  was  such  proprietor  of  sixty 
shares  m  the  capital  of  the  said  company,  and  after  the  execution  by  the  defendant 
of  the  said  deed  of  settlement  as  aforesaid,  to  wit,  on  the  22d  of  December  1840, 
certain  persons  then  being  proprietors  and  directors  of  the  said  company  for  the  time 
heinft  duly  inrolled  in  that  behalf,  as  required  by  the  said  act  of  parliament,  and  duly 
oonstatuted,  and  bein^,  a  board  of  directors  for  the  management  of  the  afi^rs  of  the 
■aid  company,  accordmg  to  the  provisions  of  the  said  indenture  of  settlement,  at  a 
certain  meeting  held  pursuant  to  the  said  indenture  of  settiement,  at  the  office  of  the 
aid  oMnpany  at  Bath,  dnly  nutde  a  call  of  money,  for  the  purposes  of  the  said  company, 
aoeording  to  the  provisions  of  the  said  indeatnre  of  settlement^  of  and  from  the  pro- 
prietors, to  wit,  a  c^l  or  instalment  of  2L  10s.  upon  ever^  share  in  the  capital  of  ihe 
said  company,  (except  the  said  exempted  shares,)  to  be  pud  and  payable  by  the  said 
proiffietors  on  the  16th  of  Januaiy  then  next  following,  such  call  or  instalment  not 
exceeding  in  respect  of  any  one  share  the  call  or  instalment  required  on  any  other 
such  shue,  and  not  requiring  in  respect  of  any  one  share  more  than  the  sum  of  BOl., 
exclusive  of  any  premium  or  discount  in  respect  thereof,  and  the  same  not  being  made 
so  payable  as  aforesaid,  till  more  than  three  calendar  months  aiteT  the  day  appointed 
for  the  payment  of  any  previous  instalment ;  that  the  proportion  or  instalment  of  the 
said  defendant,  so  called  for  in  respect  of  his  said  sixty  shares  in  the  capital  of  the 
said  company,  amounted  to  a  large  sum  of  money,  to  wit^  the  sum  of  1501,  and  that 
the  said  board  of  directors  after  the  making  of  the  said  call,  and  at  the  distance 
of  ten  days  and  more  from  the  time  so  appointed  for  payment  thereof  as  aforesaid,  to 
wit,  on  the  26th  of  De{484}«ember  1840,  caused  to  be  sent  and  delivOTed  to  the 
defendant  a  circular  letter,  signifying  the  amount  of  the  said  proportion  or  instalmenl^ 
aw]  the  said  time  so  appointed  for  the  payment  thereof  as  i^oresaid,  and  also  that  the 
said  tuDount  thereof  should  and  might  be  paid  by  the  defendant  to,  &c.  &c.,  and  that 
if  the  said  amount  or  instalment  should  not  be  paid  within  three  days  after  the  time 
so  appointed  for  the  payment  thereof  as  aforesaid,  interest  at  the  rate  of  51.  per  cent 
per  annum  would  be  payable  thereon  from  the  time  when  the  same  become  due,  and 
tlut  if  such  amount  or  instalment,  with  such  interest  thereon,  should  not  be  paid 
within  two  calendar  months  after  the  time  so  appointed  for  payment  of  the  same  as 
afomaid,  the  shares  in  respect  of  which  the  same  was  payable  would  be  liable  to  be 
forfeited  to  the  said  company ;  by  means  of  which  said  several  premises  respectivdy, 
the  defenduit  then  became  liable  to  pay  to  the  said  company  on  the  said  19th  Juiusdy 
1B41,  the  said  sum  of  1601,  being  the  said  amount  of  the  said  proportion  or  instalments 
in  respect  (rf  the  said  sixty  shans  of  the  defendant  as  aforesaid ;  that  no  part  of  the 
wd  sum  being  paid  by  the  defendant  on  the  said  day  so  appointed  for  the  payment 
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thereof  as  aforesaid,  the  said  board  of  direotors,  within  twenty-one  days  afterwards, 
to  wit^  on  the  6^  of  February  18il,  caused  to  be  sent  and  debvered  to  tiie  defendant 
a  aeoond  applicaticm  for  the  payment  of  the  said  sum  and  setting  forth  tiie  statement 
80  made  in  nie  said  first  oironlar  letter  in  rcsard  to  the  payment  of  the  said  iDBtabnent 
and  the  liability  to  forfeiture :  nevertheless  wo  defendant  had  not  paid  to  the  company 
the  sfud  sum  of  1501.,  or  any  part  thereof,  but  had  hitherto  wholly  neglected  and 
refused  so  to  do ;  and  the  same,  together  with  a  farther  large  sum  of  money,  to  wit, 
the  sum  of  21.  15s.  9d.  for  interest  upon  the  same,  after  the  rate  aforesaid,  from  the 
said  [486]  16th  of  January  in  the  year  last  aforesaid,  was  still  wholly  due  and  unpaid 
to  the  said  company ;  whereby  an  action  had  accrued  to  the  plaintifiT,  as  such  secretary 
as  aforesaid,  for  and  on  behalf  of  the  said  company  and  according  to  the  form  of  the 
statute  in  that  case  made  and  provided  as  aforesaid,  to  demand  and  have  of  and  from 
tiie  defendant  the  said  several  sums  of  150L  and  2L  15s.  9d.,  amounting  together  to 
die  sum  of  153L  16s.  9d.,  being  the  said  sum  above  demanded :  yet  ike  defendant  had 
not  paid  the  said  sum  above  demanded,  or  any  purt  thereof ;  to  the  damage  of  the 
said  company  of  101. ;  and  thereupon  the  plaintiff,  assuch  secretary  aBafcnesaic^  and  for 
and  on  behalf  of  the  said  company,  &ad  according  to  the  form  of  the  statute  in  soeh 
case  made  as  aforesaid,  brought  his  suit 

Special  demurrer,  assigning  for  causes — that  the  declaration  did  not  shew  with 
sufficient  or  any  certainty  that  the  present  action  was  brought  for  any  injury  or  wrong 
done  to  any  real  or  personal  property  of  the  company  therein  mentioned,  or  upon  or 
in  respect  of  any  liability  or  liabilities  to  the  said  compwy,  or  upon  any  covenants, 
contracts,  or  agreements  entered  into  with  the  said  company,  en-  to  or  with  any  pocsoo 
or  persons  whatsoever,  in  trust  for  the  said  company,  or  to  or  with  any  person  ox 
persons  for  the  use  and  benefit  t^ere(rf,  or  wherein  the  said  company  was  interested ; 
that  it  did  not  with  sufficient  or  aaiy  certainty  shew  a  cause  of  action  in  respect  of 
wluch  tiie  plaintiff  was  entitled  to  sue  as  secretary  for  the  said  company ;  that  it  did 
not  shew  any  cause  of  acti(m  existing  before  the  suit  oommeuoed,  and  did  not  state 
t^e  inrolment  of  tiie  memorial  tiierein  mentioned  with  sufficient  certainty  and  pre- 
cision ;  that  it  did  not  with  sufficient  certainty  state  or  shew  that  three  monUis,  or 
any  time  from  the  date  of  the  said  indenture  had  elapsed  before  the  commencement 
of  the  suit^  or  the  time  of  payment  of  the  alleged  call  at  [486]  all ;  that  it  did  not 
state  or  shew  with  sufficient  or  any  certainty  that  the  indenture  therein  meutaoned 
was  the  indenture  referred  to  in  tJbe  act  of  parliament  therein  mentioned ;  and  that 
it  was  in  other  respects  uncertain,  informal,  and  insufficient^  &c.   Joinder  (a). 

The  case  was  ar^ed  in  last  Hilary  term. 

Ghannell  Serjt  in  support  of  t^e  demurrer.  One  important  i^uestion  in  this  case 
is,  whether,  supposine  the  defendant  is  liable  to  be  sued,  the  action  can  be  broiigfat 
in  the  name  of  the  puuntiff  as  the  secretary  of  the  company.  The  deed  set  out  ia  of 
a  peculiar  character.  The  parties  thereto  oi  the  first  part,  including  the  defMidaat^ 
enter  into  certain  oorenante  witii  tiie  puties  of  the  second  part^  who  are  not  deaoribed 

(a)  On  the  part  of  the  defendant,  the  points  marked  for  argument  were, — "  That 
it  did  not  sufficiently  appear  from  the  demration,  that  the  action  was  carried  on  for 
the  benefit  of  the  company  mentioned  in  the  declaration.  That^  consistentiy  wiUi  the 
declaration,  the  calls  therein  mentioned  were  not  payable  to  the  company,  or  to  any 
person  in  trust  for  the  company,  and  the  company  might  not  have  any  interest  therein. 
That  ihe  declaration  did  not  shew  with  sufficient  certainty  any  cause  of  action  whereon 
the  ^aintiff  is  entitled  to  sue  as  secretaxy  for  the  company.  That  it  did  not  shew  any 
cause  of  action  existing  before  the  commencement  of  the  suit  That  it  did  not 
sufficiently,  or  at  lUl  shew  tiiat  three  mont^  or  any  time  from  the  date  of  the  said 
indwture  had  expired.  That  it  did  not  sufficiently  shew  that  three  months  from 
the  date  of  the  said  indenture  had  expired  at  the  time  of  the  proprietors  of  the  said 
company  being  called  upon  to  pay  the  calls  in  the  declaration  mentioned." 

The  plMntiflfa  points  were, — "The  plaiutifi",  on  the  argument  of  this  case,  will 
maintain  the  affirmative  of  the  six  several  points  set  down  for  argument  on  behalf  of 
the  defendwt ;  and  that,  under  the  provisions  of  the  statute  3  &  4  Vict  c.  cxxvi., 
referred  to  in  the  declaration,  he  is  entitled  to  sue  as  secretary  for  calls  due  to  the 
company  ;  and  that  the  declaration,  in  its  present  form,  is  sufficient  to  entitie  him  to 
recover  such  calls,  and  discloses  a  good  cause  of  action,  as  well  under  the  statute  afore- 
said as  under  the  deed  of  settiement  set  forth  in  the  declaration." 
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as  [487]  trustees  or  directors  of  the  company.  It  will  be  coateuded  on  the  other  side 
that  the  defendant,  being  a  party  to  the  deed,  has,  in  effect,  contracted  to  pay  any 
instalments  that  may  become  due  on  his  shares.  Even  assuming  the  calls  to  have 
been  properly  made,  the  act  does  not  appl^  to  a  case  like  the  present,  but  is  confined 
to  cases  where  the  name  of  the  secretary  is  to  be  used  in  order  to  avoid  the  necessity 
of  suing  in  the  names  of  the  whole  company.  Here  the  four  covenantees  may  sue  the 
defendant.  The  deed  of  settlement  is  in  the  nature  of  a  deed  of  copartnership,  and 
the  act  could  not  be  intended  to  apply  to  a  case  of  a  member  of  the  company  sued  for 
oUk.  The  enactine  clause  is  to  be  construed  with  reference  to  the  preamble,  which 
is  the  key  to  the  whole  of  the  first  section  (a).   The  principle  laid  down  in  the  [488] 

(a)  The  3  &  4  Vict,  c  cxxvi.,  intituled  "An  act  to  enable  the  Monmouthshire 
Iron  and  Coal  Company  to  sue  and  be  sued  in  the  name  of  any  one  of  their  directors 
or  their  secretary,  and  to  raise  money  for  carrying  on  their  works,"  after  reciting  that 
a  number  of  persons  has  some  time  since  formed  themselves  into  a  company  or 
co-partoership  under  the  name  or  firm  of  "The  Monmouthshire  Iron  and  Coal 
Company,"  for  the  purpose  of  erecting  and  establishing  iron  and  coal  works  on  certain 
premises  respectively  situate  at  Bedweltye  and  Abercame,  in  the  county  of  Monmouth, 
comprised  in  a  certain  indenture  of  declaration  of  trust  and  covenant,  bearing  date  the 
25th  of  October  1836,  and  made  between  Boger  Hopkins,  Bice  Hopkins  and  Thomas 
Pipkins,  and  William  Truman  Harford  Phelps  of  the  first  "part,  and  R.  Welsh, 
E  Marsh  and  W.  Phelps,  of  the  second  part ;  and  for  the  carrying  on  the  iron  and 
coal  trade :  (sic)  and  that  the  affairs  and  concerns  of  the  company  had  been  carried 
on  and  conducted  and  managed  under  and  subject  to  the  rules,  regulations  and  pro^ 
Tisioas  contained  in  a  certain  indenture  also  bearing  date  the  25th  of  October  1836, 
and  made  between  the  several  persons  whose  names  and  seals  are  thereunto  subscribed 
and  affixed  (except  the  said  Roger  H.,  Rice  H.,  T.  H.,  W.  T.  H.  P.,  and  R.  W.,  H.  M. 
and  W.  P.)  of  the  first  part,  the  said  Roger  H.,  Rice  H.,  T.  H.  and  W.  T.  H.  P.  of 
the  second  part,  and  the  said  R.  W.,  H.  M.  and  W.  P.  of  the  third  part,  purporting  to 
be  the  deed  of  settlement  of  the  company,  by  which  it  was  provided  that  the  capital 
of  the  company  might  consist  of  300,0001.  to  be  raised  or  created  in,  and  divided  into, 
6000  shares  of  501.  each  and  no  more ;  and  further,  that  the  board  of  directors  of  the 
said  company  should  proceed  to  carry  into  effect  the  objects  and  purposes  of  the 
tompany,  vithout  delaying  the  same  until  the  whole  of  the  6000  shares  should  have 
bera  subscribed  for  and  appropriated,  and  notwithstanding  that  a  part  only  of  such 
ibar»  should  have  been  subscribed  for  and  appropriated  :  and  that  the  capital  or  joint 
stock  of  the  company  consisted  of  204,4001.  mvided  into  4088  shares  and  no  more,  of 
which  capital  the  sum  of  146,0001.  had  been  actually  ^id  up  b^  the  proprietors  of 
ahares  in  the  company,  and  450  were  free  shares :  and  that  difficulties  had  arisen 
and  might  arise  in  recovering  debts  and  moneys  due  to  the  company,  and  in  main- 
taining actions  for  damages  done  to  the  company  or  to  the  property  of  the  company, 
■inoe,  hy  law,  all  the  members  for  the  time  being  of  the  company  must  be  named  m 
sreiy  action  or  suit  carried  on  for  such  purpose,  and  it  would  be  convenient  that 
persons  having  demands  against  the  company  should  be  entitled  to  sue  the  secretary 
of  the  company  or  any  one  of  the  elected  directors  thereof  for  the  time  being,  and 
ttat  prosecutions  for  embezzlement^  robbery  or  stealing  the  property  of  the  company, 
or  fur  fraud,  or  for  any  other  offence  agamst  the  company,  should  be  instituted  and 
carried  on  in  the  name  of  the  company,  or  name  of  the  secretary  or  one  of  the  elected 
directors  thereof  for  the  time  being :  and  that  it  was  expedient  that  certain  powers 
■hoold  be  granted  to  the  company  to  raise  a  sum  of  money ;  and  that  the  company 
should  be  regulated  in  other  respecte  as  thereinafter  mentioned :  enacts,  "  that  all 
actions  and  suits  whatsoever  against  any  person  or  persons  already  indebted  or  who 
nuy  hereafter  be  indebted  to  the  company  called,  &c.,  and  all  actions,  suits  and  other 
pmoeedings  whatsoever  at  law  or  in  equity,  for  any  injury  or  wrong  done  to  any  real 
or  persMial  property  of  the  said  company,  or  upon  or  in  respect  of  any  present  or 
future  liability  or  liabilities  to  the  said  company,  or  upon  any  bonds,  covenants,  bills 
of  exchange  promissory  notes,  contracts  or  agreementis  which  already  have  been  or 
hereafter  shall  be  given  or  entered  into,  to  or  with  the  said  company,  or  to  or  with 
any  person  or  persons  whatsoever  in  trust  for  the  said  company,  or  to  or  with  any 
person  or  peraons  for  the  use  or  benefit  thereof,  or  wherein  the  said  company  is  or 
■hall  be  interested,  and  aU  instruments,  petitaons  and  other  proceedings  for  or  incidental 
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various  authorities  ia,  that  if  the  words  in  the  enacting  clause  go  clearly  beyond  the 
preamble  some  eSect  is  to  be  given  to  them ;  but  if  not,  then  such  clause  ia  to  be 
[489]  construed  with  reference  to  the  preamble.  In  Bac.  Abr.  Statute  (I.)  2,  it  ia 
said  that  "  it  is  in  t^e  general  true  that  the  preamble  of  a  statute  is  a  key  to  open  the 
mind  [490]  of  the  muers  as  to  tiie  mischiefs  which  are  intended  to  be  remedied  hy 
the  statute."  So,  in  Co.  Litt  79  a.  it  is  laid  down  that  "  the  rehearsal  or  preamble  of 
the  statute  is  a  good  means  to  find  out  the  meaning  of  the  statute,  and,  as  it  were, 
a  key  to  open  the  understanding  thereof."  In  Crespigny  v.  IFiitemxm  (4  T.  K.  790)  it 
is  said  by  Mr.  J.  Buller,  "  I  agree  that  the  preamble  cannot  control  the  enacting  pirt 
of  a  statute  which  is  expressed  in  dear  and  umunbiguous  terms.   But  if  any  ooubt 

to  the  issuing  or  prosecuting  any  fiat  in,  or  commission  of,  bankruptcy  in  England 
or  Ireland,  or  any  sequestration  in  Scotland,  against  any  person  or  persons  already 
indebted,  or  who  may  be  hereafter  indebted  to  the  said  company,  or  to  any  person  or 
persons  in  trust  for  the  said  company,  or  to  any  person  or  persons  for  the  use  or 
benefit  thereof,  and  liable  to  be  made  bankrupt  by  the  laws  now  or  at  any  time  here- 
after to  be  in  force  relative  to  bankrupts  asid  traders  in  England  and  Ireland,  or  to 
sequestrations  in  Scotland,  and  all  proceedings  at  law  or  in  equity  under  any  commis- 
sion of,  or  fiat  in,  bankrupt!^,  or  under  any  sequestration  by,  for  or  on  behalf  of  the 
said  company,  or  wherein  the  said  company  is  or  shall  be  interested  or  concerned,  and 
generally,  all  other  proceedings  whatsoever,  at  law  or  in  equity,  to  be  commenced, 
instituted  or  carried  on  by  or  on  behalf  of  the  said  company,  or  wherein  t^e  sud 
company  is  or  shall  be  concerned  or  interested,  against  any  person  or  persons,  or  body 
or  bodies  politic  or  corporate  or  others,  whether  such  person  or  persons,  or  any  of 
such  persons  or  such  body  or  bodies  politic  or  corporate,  or  any  member  or  membere 
thereof  respectively,  is,  or  are,  or  shall  be,  or  shall  have  been,  a  proprietor  or  pro- 
prietors of  the  said  comptuiy  or  not,  shall  and  lawfully  may  be  commenced,  made, 
executed,  instituted,  presented  and  prosecuted  or  earned  on  in  the  name  of  the 
secretary  of  the  said  company  for  the  time  being,  or  in  the  name  of  any  one  of  the 
elected  directors  for  the  time  being  of  the  said  company,  as  the  nominal  plaintiffi 
pursuer,  complainer  or  petitioner,  or  as  acting  in  any  other  character  for  or  on  behalf 
of  the  stud  company ;  and  all  actions,  suits,  and  other  proceedings  at  law  or  in  equity, 
to  be  commenced,  instituted  or  prosecuted  agtunst  the  said  company  by  any  person  or 
persons,  or  body  or  bodies  politic  or  corporate,  whether  such  person  or  persons,  or 
any  of  such  persons,  or  such  body  or  bodies  politic  or  corporate,  or  any  member 
or  members  thereof  respectively,  is,  or  are,  or  shall  be,  or  shall  have  been,  a  proprietor 
or  proprietors  of  the  said  company  or  not,  shall  and  lawfully  may  be  commenced, 
instituted  and  prosecuted  against  the  secretary  for  the  time  being,  or  against  any  one 
of  the  elected  directors  for  the  time  being  of  the  said  company,  as  the  ntnuinal  deim- 
dant,  respondent  or  defender  in  such  last-mentioned  actions,  suits  or  proceedings  iae 
or  on  behalf  of  the  said  company,  and  the  death,  resignation  or  removal,  or  any  other 
act  or  proceeding  of  such  secretary  or  director,  or  any  chiuige  in  the  members  of  the 
compMiy,  by  the  ta-uisfer  of  shares  or  otherwise,  shall  not  ^te,  prejudice  or  raider 
defective  fuiy  actaon,  suit*  petition  or  other  proceeding  at  law  or  in  equity,  commenoed 
or  instituted  under  this  act,  but  the  same  may  be  continued,  prosecuted,  carried  on, 
or  defended  in  the  name  of  the  secretary  for  the  time  being,  or  any  elected  direct 
for  the  time  being  of  the  said  company,  notwithstanding  the  death,  resignation,  or 
removal,  or  any  other  act  or  proceeding  of  such  secretary  or  director,  and  notwith- 
standing such  change  in  the  members  of  the  said  company ;  and  it  shall  and  may  be 
lawful  for  the  said  company  at  law,  in  equity,  and  in  bankruptcy  in  manner  afor^aid, 
to  sue  and  proceed  agamst^  and  to  be  sued  and  proceeded  against,  by  any  person  or 
persons,  or  body  or  bodies  politic  or  corporate,  nothwithstanding  such  person  or 
persons,  or  body  or  bodies  politic  or  corporate  or  any  member  or  members  thereof  respec- 
tively, is,  or  are,  or  shall  be,  or  shall  have  been,  a  proprietor  or  proprietors  of  the  said 
compuiy,  and  that  solely  axid  jointly  with  any  ouier  person  or  persons,  or  body  or 
bodies  politic  or  corporate,  in  respect  of  any  clium  or  demand  whvM  the  said  compaiiy 
may  have  a^nst  such  person  or  persons,  or  body  or  bodies  politic  or  corporate,  eithu* 
solely  or  jointly  as  aforesaid,  or  which  such  person  or  persons,  or  body  or  bodies 
politic  or  corporate,  either  solely  or  jointly  as  aforesaid,  may  have  against  the  s^d 
company,  the  same  as  if  such  person  or  persons,  or  body  or  bodies  politic  or  corporate, 
was,  or  were  not,  or  had  never  been,  a  proprietor  or  proprietors  <3t  the  said  otHupai^.* 
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arise  on  the  words  of  the  enacting  part^  the  preamble  may  bo  resorted  to  to  explain 
it"  And  Mr.  J.  Grose  observes,  "  Though  the  preamble  cannot  control  the  enacting 
elausfl^  ve  may  compare  it  witk  Uie  rest  m  the  act  in  order  to  collect  the  intention  m 
the  l^islature."  In  [491]  Mason  v.  Armitage  (13  Yes.  25)  Lord  Erskine  says,  referring 
to  Simm  v.  Metimer  (1  W.  Bla.  699,  3  Burr.  1921),  "  It  is  said  in  the  report  that  the 
preamble  shews  the  intention ;  but  the  law  is,  that  if  the  enacting  part  will  bear  only 
one  interpretation,  the  preamble  will  not  confine  it.  If  that  is  doubtful,  then  the 
preamble  may  be  applied  to  throw  light  upon  it."  So,  in  Halton  v.  Cove  (1  B.  & 
Ad.  538)  it  is  said  by  Lord  Tenterden,  "  It  is  very  true,  as  was  argued  for  the  plaintiff, 
that  the  enacting  words  of  an  act  of  parliament  are  not  always  to  be  limited  by  the 
words  of  the  preamble  ;  but  must,  in  many  instances,  go  beyond  it.  Yet,  on  a  sound 
eoDstmction  of  every  act  of  parliament,  I  take  it,  the  words  in  the  enacting  part  must 
be  confined  to  that  which  is  the  plain  object,  and  general  intention,  of  the  legislature 
in  passing  the  act^  and  that  the  preunble  affords  a  good  clue  to  disoorer  what  that 
object  was." 

Here,  all  the  wonb  in  the  enacting  clause,  on  which  the  other  aide  rely,  will  have 
some  mcMing  given  to  them  by  construing  them  \nt\x  reference  to  the  preamble.  Each 
hnaek  of  the  preamble  points  to  a  case  where  the  whole  of  the  members  of  the  company 
either  must  or  should,  properly  speaking,  be  joined  in  bringing  any  action.  The  deed 
bears  date  in  1S36,  but  the  act  was  not  passed  until  1840.  The  legislature  seem  either 
to  have  assumed,  that  all  calls  or  shares  had  then  been  paid  up,  or  to  have  left  such 
calls  to  be  recovered  under  the  deed  ;  for  the  act  does  not  appear  to  have  been  intended 
to  interfere  with  the  deed ;  otherwise  it  would  have  contained  a  clause  authorizing 
tiie  company  to  make  calls ;  and  the  absence  of  such  a  provision  affords  a  strong 

nimption,  that  the  enforcing  of  the  calls  was  left  entirely  to  the  operation  of  the 
.  In  Williams  v.  Beaumont  (10  Bingh.  260,  3  Moo.  &  S&  70S]),  an  act  incorporating 
u  in{49^-8ur3U]ce  company,  after  reciUng  that  difficulties  had  arisen,  and  mignt  there- 
after arise,  "  in  bringing  and  maintaining  actions  and  suits  for  recovering  debts  and 
Hiforcing  obligations  now  due,  or  hereafter  to  become  due  to  the  said  society,"  enacted, 
"that  all  actions  and  suits  commenced  or  instituted,  &c.,  by  or  on  behalf  of  the  said 
society,  &c.,  against  any  person,  &c.,  for  recovering  any  debts,  or  enforcing  any  claims 
or  demands  now  due,  or  which  may  hereafter  become  due  or  arise  to  the  said  society, 
&c,  shall,  &c.,  be  commenced  or  instituted  and  prosecuted  in  the  name  of  the  chairman 
or  secretary,  &c.  as  the  nominal  plaintiff,  t^c."  It  was  held  that  the  chairman  might 
sue  for  a  libel  on  the  company.  There,  the  judgment  of  the  court  seems  to  have 
{vooeeded  very  much  on  the  ground  taken  in  this  case  on  the  part  of  the  defendant. 
Alderson  J.  says,  "  The  construction  of  the  act  is,  that  where  an  action  could  have 
been  maintained  by  naming  all  the  individuals  of  the  company,  it  shall  be  lawful  to 
nbstitate  for  their  names  the  name  of  the  chairman.  Whatever  actions  could  have 
hem  maintained  by  the  entire  body,  may  be  maintained  by  the  chairraaa  on  their 
behalf,  and,  inasmuoh  as  the  entire  body  might  have  maintiuned  an  action  for  this 
hbel,  the  chairman  is  authorized  to  sue  for  t^m  in  his  own  name."  Here,  however, 
all  the  members  of  the  company  could  not  have  sued ;  for  being  a  covenant  under  seal, 
Dooe  oonld  sue  but  the  four  parties  with  whom  it  was  made. 

Secondly,  it  appears  from  the  declaration  that  certain  shares  are  exempted  from 
the  payment  of  calls ;  and  it  is  not  alleged  that  the  defendant's  shares  are  not  exempted 
from  such  liabilities,  or  that  they  are  shares  on  which  the  company  are  entitled  to 
make  calls.  [Stephen  Sent  This  objection  is  not  taken  as  a  ground  of  demurrer.] 
The  objection  is  o^n  to  the  defendant  upon  general  demurrer.  The  other  side  will 
rely  on  the  allegation  that  the  proportion  or  instalment  of  the  [493]  defendant  called 
ht  ID  respect  ca  his  shares  amounted  to  1501. ;  but  that  is  a  mere  ralculation,  which, 
it  is  sulnnitted,  is  not  sufficient  to  obviate  the  objection. 

Thirdly,  the  declaratdon  does  not  all^  that  the  day  on  which  the  call  was  made 
vaa  more  than  three  calendar  months  after  the  date  of  the  deed  of  settlement,  or  that 
three  calendar  months  had  expired  from  the  payment  of  any  former  instalment  There 
is  nothing  in  the  declaration  from  which  any  intendment  can  be  drawn  with  respect 
to  eiUier  of  these  points,  inasmuch  as  the  date  of  the  deed  and  the  day  of  the  call  are 
both  laid  under  a  videlicet  In  Parkinson  v.  WMteliead  (ante,  vol.  ii.  329)  the  declara- 
tioQ  stated  that  theretofore,  to  wit,  on  the  3l8t  of  May  1825,  by  an  agreement  in 
writing,  the  defendimt's  testator  agreed,  within  two  years  from  Midsummer  then  nezt^ 
to  baiu  certain  houses ;  and  alleged  for  breach  that  the  houses  at  the  commencement 
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o£  the  action  (1839)  were  unbuilt,  contrary  to  the  agreement.  This  court  tlu 
declaration  bad  on  general  demurrer,  for  not  shewing  that  two  years  from  Midsummer 
next  after  the  making  of  the  agreement  had  elapsed  previous  to  Uie  commencement 
of  the  suit.  It  is  taeer,  thererore,  that  no  cause  of  action  is  shewn  to  be  existing  at 
the  oommenoement  ci  the  anit. 

Stephen  Serjt.,  contrft.    Witli  respect  to  the  main  objection,  that  this  action  should 
not  have  been  brought  in  the  name  ca  the  secretary  of  the  company,  the  preamble  and 
the  enacting  part  of  the  clause  taken  together,  shew  that  this  very  case  falls  fairly 
within  the  provisions  of  the  act.    It  appears  from  the  recitals  in  which  the  deed  of 
settlement  is  set  forth,  that  only  part  of  the  capital  has  been  paid  up.    The  enacting 
portion  of  the  clause  provides  that  the  secretary  may  sue  "  upon  [494]  any  boods, 
covenants,  &c.,  contracts,  or  agreements  which  already  have  been  or  hereafter  shall  be 
given  or  entered  into,  to  or  with  the  said  company,  or  to  or  with  any  person  or  persons 
whatsoever  in  trust  for  the  said  company,  or  to  or  with  any  person  or  persons  for  the 
use  or  benefit  thereof,  or  wherein  the  company  is  or  shall  be  interested. '    It  is  impoa- 
sible  to  conceive  words  more  studiously  adapted  to  the  present  case  than  those 
employed.    It  is  argued  that  the  recital  that "  difficulties  have  arisen  and  may  hereafter 
arise  in  recovering  debts  and  moneys  due  to  the  said  company,"  shews  that  the  act 
was  only  meant  to  apply  to  cases  in  which  it  was  necessary  for  all  the  members  of  the 
company  to  sue  or  to  be  sued  ;  but  it  is  an  undoubted  principle  that  a  preamble  cannot 
be  admitted  to  control  or  restrain  the  enacting  words  of  a  clause  where  these  are  free 
from  doubt  or  obscurity.    "  Where  words  in  a  statute  are  express,  plain,  and  clear, 
the  words  ought  to  be  understood  according  to  their  genuine  and  natural  signification 
and  import,  unless  by  such  exposition  a  contradiction  or  inconsistency  would  arise  in 
the  statute  by  reason  of  some  subsequent  clause  from  whence  it  might  be  inferred 
t^t  the  intent  of  the  parliament  was  otherwise.    And  this  holds  with  respect  to 
penal,  as  well  as  other,  acts  : "  Bac.  Abr.  Statute  (I.),  2.    The  object  of  the  act  was, 
not  only  to  provide  against  the  inconvenience  of  naming  all  the  proprietors  as  plaintiffs 
in  actions  brought  by  the  company  against  third  parties,  but  also  to  enable  the  oompany 
to  sue  its  own  members  on  contracts,  whether  made  with  the  company  or  witii  the 
trustees  of  the  deed  of  settlement.    [Maule  J.    Has  there  not  been  a  recent  case  on  this 
subject  in  the  Exchequer  1  ]    The  case  alluded  to  is  Rughes  v.  Thorpe  (6  M.  &  W.  666). 
The  6  G.  4,  c.  42,  s.  10  (the  act  for  the  better  regulation  of  co-partmership 
[496]  banks  in  Ireland),  enacted  that  all  actions  and  suits,  &c.  against  any  person  who 
may  be  indebted  to  any  such  co-partnership,  and  all  proceedings  at  law  or  in  equity 
under  any  commission  of  bankrupt,  and  all  other  proceedings  at  law  or  iu  equity  to 
be  commenced  or  instituted  for  or  on  behalf  of  any  such  co-partnership  against  any 
person  or  persons,  bodies  .politic  or  corporate,  or  others,  whether  members  of  such  co- 
partnership or  otiierwise,  for  receiving  any  debts,  &c.  due  to  such  co-partnershhi, 
shall,  from  the  passing     this  act,  be  commenced  or  instituted  and  prosecuted  in  the 
name  of  any  one  of  the  public  officers,  &c.  of  the  said  co-partnership.    A  questatm  was 
there  raised,  bnt  which  it  became  unnecessary  to  decide,  whether  the  act  confeired 
upon  the  company  a  right  to  bring  an  action  in  tbe  name  of  its  public  officer  against 
one  of  its  members  for  a  debt  due  to  the  co-partnership.    Parke  B.  said,  "  That  is  a 
point  which  I  think  admits  of  considerable  doubt,  and  upon  which  I  have  not  made 
up  my  mind.    I  believe  the  intention  of  the  legislature  was  to  give  such  a  power ;  but 
I  have  considerable  doubt  whether  the  words  admit  of  it"   'Hie  words  on  which  the 
doubt  arose  in  that  case  are  very  similar  to  those  contained  in  the  middle  of  the 

E resent  clause ;  but  other  woi-ds  are  added  here,  namely,  "  and  it  shidi  and  may  be 
iwful  for  the  said  company  at  law,  in  equity,  and  in  bankruptcy  in  manner  aforesaid 
to  sue,"  &c.  (see  ante,  p.  490),  which  appear  to  have  been  introduced  to  ^uard  i^nst 
the  difficulty  which  was  su^ested  in  Hughes  v.  Thorpe.  Tbe  fourth  section  of  rae  act 
presents  an  incidental  confinnation  of  the  Imbility  of  a  proprietor  to  be  sued  in  the 
name  of  the  secretary,  for  calls  (A). 

(b)  '*  Provided  also  and  be  it  enacted,  that  no  person  or  persons,  or  body  or  bodies 
politic  or  corporate,  having  or  claiming,  or  who  shall  or  may  have  or  claim,  any 
demand  or  demands,  or  cause  of  action,  or  suit  upon  or  against  the  said  company, 
whether  such  person  or  persons  or  any  of  such  persons  shall  be  a  proprietor  or 
proprietors  of  the  said  company  or  not,  shall  bring  more  than  one  action  or  suit,  or 
actions  or  suits  in  respect  of  such  demand  or  cause  of  action  or  suitj  or  lUleged  cause 
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[496]  With  respect  to  the  objection  that  the  declaration  contains  no  allegation 
that  the  defendant's  shares  are  not  exempted  shares,  it  cannot  be  supported.  The 
declaration  avers  that  the  defendant  is  the  proprietor  of  sixty  shares ;  and,  after 
setting  out,  among  other  things,  the  deed  whereby  the  defendant  contracted  with  the 
trustees,  and  the  call  made  of  2L  lOs.  per  share,  it  states  that  the  proportion  or 
instahnent  of  the  defendant  so  called  for  in  respect  of  his  said  sixty  shares,  amounted 
to  150L  ;  that  the  defendant  had  due  notice  of  the  call,  &c. ;  and  that  he  then  became 
Uable  to  pa^  to  the  company,  on,  &c.,  the  said  sum  of  1501.,  being  the  said  proportion, 
&c  As  this  objection  arises  on  ^^neral  demurrer,  the  question  is,  whether  the  allega- 
tion that  the  defendant  became  liable  to  pay  the  company  160L  ia  not  8uffi-{497]-cient 
to  shew  that  he  was  a  proprietor  of  unexempted  shares ;  for  it  could  not  be  true,  if 
he  was  not  It  is  sulxnitted  that  the  averment  is  equivalent  to  an  allegation  that  he 
was  a  moprietor  of  unexempted  shares,  and  a  traverse  might  have  been  taken  upon  it. 
It  is  clear  that  the  averment  is  not  in  the  nature  of  a  virtute  cujus — an  inference 
from  preceding  allegations.  If  the  defendant  meant  to  object  to  the  form  of  the 
allegation,  he  should  have  demurred  specially  to  it.  Davis  v.  Lovell  (4  M.  &  W.  678) 
shews  tiiat  upon  general  demurrer  this  allegation  is  sufficient.  [Maule  J.  Supposing 
the  defendant's  shares  had  really  been  exempted  shares,  ought  he  not  to  be  able  to 
niw  tiiat  d^eace  by  a  negative  plea  1  Could  he,  on  a  traverse  of  the  allegation  in 
qoestion,  say,  that  his  were  exempted  shares  The  affirmative  would  lie  on  the 
^ntiff ;  and,  in  order  to  make  out  that  any  sum  was  due,  he  must  shew  that  tibe 
defoidant  was  the  proprietor  of  unexempted  shares.  If  the  defendant  meant  to  say 
that  tiie  declaration  otmtained  no  allegation  upon  which,  as  to  this  point,  he  could  take 
an  apt  issue,  he  should  have  set  that  out  as  ground  of  special  demurrer. 

Another  objection  is,  that  it  is  not  alleged  that  three  months  had  elapsed  between 
the  date  of  the  deed  and  the  making  of  the  call,  or  that  there  was  an  interval  of  a 
tike  period  between  the  day  appointed  for  the  payment  of  the  present  and  that  appointed 
for  Uie  payment  of  any  former  call.  It  is  averred,  however,  that  the  directors  "  duly 
made  a  call  of  money  for  the  puiposes  of  the  company,  according  to  the  provisions  of 
the  said  indenture  of  settiement,'  which,  it  is  submitted,  is  a  sufficient  allegation  of  a 
anopUance  with  the  whole  of  the  stipulations  in  the  deed.  It  is  a  mistake  to  suppose, 
that  where  a  variety  of  requisites  are  necessary  previously  to  making  a  call,  it  is 
inenmbent  to  state  separately  that  [498]  they  have  idl  been  complied  with.  It  is  a 
well-known  rule  in  pleading  t^t^  wWe  a  fiul  statement  would  lead  to  inconvenience 
■ndjprolixity,  a  condensed  form  <^  allegiddon  is  sufficient 

"nie  remaining  point  is,  whether  any  cause  of  action  is  shewn  to  have  existed 
b^ore  the  commencement  of  the  suit.  Such  an  allegation  is  clearly  unnecessary  :  it  has 
always  been  understood  that  where  there  is  an  averment  of  past  matter,  such  matter 
must  be  taken  to  have  occurred  before  the  commencement  of  the  suit.  There  is  a 
clear  distinction  between  a  prosjpective  allegation  and  one  referring  to  a  thing  that 
is  past;  for  if  there  were  no^  it  would  be  necessary,  in  almost  every  case,  to  aver 
that  events  had  happened  before  the  action  was  brought  There  is  an  allegation 
here  tiiat  the  directors,  ten  days  after  the  time  appointed  for  the  payment  of  the 

of  action  or  suit ;  and  in  case  the  merits  in  respect  of  any  such  demand  or  cause  of 
action  or  suit,  actions  or  suits,  or  alleged  cause  of  action  or  suit,  actions  or  suits  shall 
have  been  finally  determined  in  any  action  or  suit,  then  and  in  every  such  case  tiie 
proceedings  in  such  previous  action  or  suit  may  be  pleaded  in  bar  of  any  such  other  or 
wheequent  action  or  suit,  or  actions  or  suits  which  may  be  commenced  or  instituted 
in  respect  of  the  same  demand  against  the  secretary  or  against  any  other  director  or 
pn^etor  of  the  said  company ;  and  in  case  the  merits  in  respect  of  any  demand  or 
cauM  of  action  or  suit  whidi  the  said  company,  or  any  person  or  persons  in  trust  for 
them,  or  for  their  benefit,  now  has  or  have  or  hereafter  may  have  upon  any  person  or 
persons,  or  body  or  bodies  politic  or  corporate,  whether  such  person  or  persons,  or  any 
of  such  persons  ahaXl  be  or  shall  have  been  a  proprietor  or  proprietors  of  the  said  com- 
pany or  not^  shall  have  been  determined  in  any  other  action  or  suit  previously  oom- 
anaoed  or  prosecuted  by  the  secretary  or  any  elected  director  oi  the  said  company, 
then,  and  in  such  case  the  proceedings  in  such  previous  action  or  suit  may,  in  like 
■tanner,  be  pleaded  in  bar  of  any  such  Bubaequent  or  other  action  or  suit)  or  actions 
or  suita  which  may  be  eranmenced  or  proaeoutea  for  the  mme  denuuid  by  the  same  or 
uy  other  secretary  or  elected  director  of  the  said  company." 
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call,  had  called  upon  the  defendant  to  pay  the  money.  It  is  clear,  therefore,  that  the 
day  appointed  for  payment  of  the  call  had  elapsed ;  for  a  bygone  time  is  raentumed  in 
the  declaration,  and  lihat  time  is  referred  to  as  being  subsequent  to  the  day  when  the 
call  became  due. 

Channell  Serjt.,  in  reply.  The  first  objection  to  the  foim  of  the  allegation  is,  not 
that  no  call  was  made,  but  that  th&ce  is  nothing  to  shew  the  defendants  liability  to 
t^e  call.    The  defendant  could  not  hare  traversed  the  allegiUaon  which  has  been 

relied  on.  If  he  had  done  so,  the  plaintiff  would  have  demurred,  on  the  ground  that 
it  was  uncertain  whether  the  defendant  meant  to  deny  that  he  was  a  proprietor,  or 
that  the  call  had  been  duly  made,  or  to  say  that  his  shares  were  exempt. 

With  respect  to  the  objection  that  the  declaration  does  not  shew  that  either 
period  of  three  months  had  elapsed,  no  such  effect  can  be  given  to  the  words  "  duly 
made  a  call  of  money,  &c.,  according  to  the  provisions  [499]  of  the  said  indenture  of 
settlement,"  as  has  been  suggested.  The  language  of  the  declaration  in  Parkiam  v. 
WkUehead  was  quite  as  strong  as  that  which  occurs  here ;  and  yet  it  was  held 
insufficient.  As  regards  the  main  objection,  the  conclusion  of  the  clause  in  the  act 
has  been  relied  on,  as  obviating  the  doubt  entertained  in  Hv^nes  v.  Thorpe;  ha^ 
throughout  the  section,  the  general  words  are  always  used  in  connection  with  the 
words  "at  law  or  in  equity."  It  does  not  follow  that  because  the  trustees  may 
possibly  be  entitled  to  sue  the  defendants  on  the  deed,  the  secretary  of  the  company 
m&y  sue  him  imder  the  act;  for  that  would  be  to  give  a  construction  to  the  ad, 
which,  it  is  submitted,  cannot  be  fairly  drawn  from  its  provisions,  when  taken  in 
connection  with  the  preamble. 

Cur.  adv.  vult. 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the  court 

This  was  an  action  of  debt  brought  by  the  plaintiff,  therein  described  as  secretary, 
for  the  time  being,  duly  appointed  and  inrolled  in  that  behalf,  of  a  certain  oompuy 
called  "  The  Monmouthshire  Iron  and  Goal  Company,"  being  a  company  mentioned  in  an 
act  of  parliament  of  the  third  luid  fourth  years  of  the  reign  of  Her  present  Majesty,  whidi 
was  passed  to  enable  the  said  company  to  sue  aad  be  sued  in  the  name  of  wiy  (me  of 
their  directors  or  their  secretary,  and  to  raise  money  for  carrying  on  their  works ;  and 
the  action  was  brought  upon  a  certain  indenture  of  settlement,  dated  the  25th  of 
October  1836,  to  which  the  defendant  was  a  party,  to  recover  the  amount  of  a  certain 
call  made  by  the  directors  for  the  purposes  of  the  said  company,  according  to  tiie 
provisions  of  the  indenture,  upon  the  shares  in  the  capital  belonging  to  the  defendant 
The  defendant  demurred  to  the  declaration ;  and  the  principal  ground  oi  objection 
which  was  raised  on  the  part  of  the  defendant  [600]  was,  that  the  statute  only  enabled 
the  secretaiy  to  sue  where  the  question  was  one  in  which  the  whole  of  the  company 
were  concerned  on  the  one  part,  and  third  persons  or  strangers  on  the  other :  and 
that  it  never  was  intended  to  enable  the  company  to  sue  in  the  name  of  the  secretary 
one  of  its  own  members,  for  an  instalment  of  the  caiutal  secured  by  a  deed,  in  whidb 
each  of  the  proprietors  had  covenanted  with  certain  trustees  to  make  due  payment  cl 
the  instalments.  But  we  think,  upon  reference  to  the  enacting  words  of  the  &it 
section,  they  are  sufiiciently  large  to  comprehend  this  case.  Amongst  those  words 
will  be  found  the  following :  "  any  covenants  which  already  have  been  entered  into 
with  the  said  company,  or  with  any  persons  in  trust  for  the  said  company,  or  with 
any  persons  for  tne  use  of  the  said  company ; "  which  appear  to  us  necessarily  to 
include  within  them  the  covenant  made  by  the  defendant  with  the  trustees  in  the 
deed  of  settlement  for  the  benefit  of  the  company.  And  the  same  section  furUiN' 
enacts  that  the  action  shall  be  maintainable  against  the  defendant,  "  whether  he  is  a 
proprietor  of  the  said  company  or  not."  And  as,  on  the  one  hand,  this  constructicn 
may  be  beneficial  to  the  company,  by  preventing  the  necesaty  of  recourse  to  equity 
in  ease  their  trustees  require  to  put  the  deed  in  suit ;  so,  on  the  other  hand,  no  injoiy 
can  result  to  the  defendant  by  giving  this  interpretation  to  the  statute ;  as,  by  sectioa  4, 
he  can  only  be  liable  to  one  action  on  ihe  same  subject-matter  of  demand. 

Other  objections  of  a  formal  nature  were  urged  against  the  sufficiency  of  the 
decluBtion ;  first,  that  it  appears  by  the  declaration,  that  there  being  a  certain  numbOT 
of  shares  which  were  exempted  from  having  calls  made  thereon,  it  does  not  distinctly 
appear  that  the  shares  of  the  defendant  were  not  exempted  shares.  But  we  think 
that  the  direct  allegation  in  the  decltuBtion,  "  that  the  proportion  or  instalment  of 
the  defendant,  so  called  [601]  for  in  respect  of  his  sixty  shares  in  the  capital  of  the 
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oompftny,"  amounted  to  such  a  sum  of  money,  is,  hy  necessary  implication  and 
tntondment,  an  allegation  that  those  shares  were  not  exempted  from  liability ;  for, 
had  that  been  the  cose,  no  proportion  or  instalment  whatever  would  have  been  due 
upon  tiiem.  And  as  to  the  more  formal  objections — that  there  is  no  allegation  that 
the  call  was  not  made  until  after  the  expiration  of  three  calendar  months  from  the 
date  of  the  indenture,  or  that  it  was  not  payable  until  after  the  expiration  of  three 
calendar  months,  from  the  time  appointed  for  the  payment  of  any  former  instalment^ 
—we  think  there  is  no  ground  for  either ;  for  as  to  the  last,  the  declaration,  besideB 
emtaining  a  distinct  all^tion,  that  the  call  was  made  aoconling  to  the  provisions  of 
tbe  aud  indenture,  avers  also,  *'  that  tiie  same  call  was  not  made  so  payable  till  more 
than  tfiree  calendar  mont^  after  the  day  appointed  for  payment  of  any  previous 
iDstslment ; "  and  as  to  the  former,  namely,  the  want  of  an  averment  that  it  was  not 
made  ontil  after  three  months  from  the  date  of  the  indenture,  the  declaration  contains 
a  sobstantive  allegation,  not  under  a  videlicet^  that  the  instalment  became  due  and 
payable  on  the  16th  of  January  then  next,  which  by  a  subsequent  averment,  not 
under  a  videlicet,  is  alleged  to  be  the  16th  of  January  1841 ;  and  as  the  statute, — 
which  refers  to,  and  recites,  tike  deed, — received  the  royal  assent  on  the  4th  of  August 
1840,  the  day  of  payment  of  Uie  call  must  have  been  more  than  three  months  alter 
the  date  of  uie  deed. 

We  tiling  therefore,  that  none  <rf  the  grounds  of  objection  are  sustainable,  and 
that  there  must  be  judnnent  for  the  plaintiff. 
Judgment  for  tiie  xtuintiff. 

pOS]  AlAXANDSB  Bbymer  Bsloher  and  OTHERa,  Assignees  of  Robert  Stoekd^e, 
a  Bankrupt^  v.  GEORas  Caiter  and  Others.  1842. 

[S.  C.  5  Scott,  N.  R.  257 ;  11  L.  J.  C.  P.  274.] 

Bf  a  memorandum  of  charter  it  was  agreed  ^t  A.  should  let,  and  K  should  hire 
A.'s  vessel  for  six  calendar  montiis,  during  which  time  B.  was  to  possess  the  entire 
and  exclusive  use  and  disposal  <tf  the  whole  reach  and  burthen  of  the  vessel,  with 
the  eneptwm  of  the  space  occupied  with  the  cabin,  together  witii  room  for  the 
Ulna]  aooommodation  <n  the  crew,  and  for  tiie  stomge  of  stores  and  provisions ; 
that  the  master  should  from  time  to  time,  and  as  (Hten  as  R's  interest  shonld 
require,  t^e  on  board,  and  properly  stow,  all  such  Uwful  goods,  to  the  extent 
of  a  full  and  complete  cargo,  as  should  be  tendered  to  him  tor  that  purpose,  and 
proceed  therewith  upon  such  lawful  voya^  or  voyages  as  B.  or  his  agents  should 
direct  him  to  do ;  and  that  he  should  deliver  the  said  goods  agreeably  to  the  bills 
of  lading ;  that  the  freight  and  primage  for  such  goods  should  be  payable  to  B.  or 
his  order ;  that  in  the  event  of  the  completion  of  the  six  months  whilst  the  vessel 
was  upon  a  voyage  or  after  she  had  commenced  taking  goods  on  board  for  a  voyage, 
the  term  of  that  agreement  should  be  prolonged  until  the  discharge  of  her  cargo 
after  her  arrival  at,  or  return  to,  a  port  in  Great  Britain ;  that  the  owners  or 
Darters  should  keep  the  vessel  tight,  and  manned,  and  provisioned  and  fitted  with 
neeessBiy  stores,  la  consideration  whereof  R  agreed  to  pay  to  A.  at  a  certain  rate 
per  ton  per  month,  to  be  paid  by — one  mcmth's  pay  in  advance  in  cash, — one 
mouth's  pay  after  the  vessel  should  be  entered  outwards, — one  month's  pay  that 
day  two  months, — and  one  month's  pay  at  the  expiration  of  each  succeeding  month, 
till  the  end  of  the  term  she  might  be  employed, — and  the  balance  in  cash  on  her 
final  discharge,  together  with  port  charges,  &c. ;  that  B.  should  have  the  privilege 
cf  putting  in  a  master  of  his  own  appointment,  he  finding  the  cabin  with  all  stores, 
and  paying  his  wages,  A.  allowing  whatever  rate  of  wages  A.  paid  his  own  master ; 
and  as  the  master  was  to  be  appointed  by  B.  to  superintend  his  interests,  A.  was 
not  to  be  responsible  for  such  master's  acts  and  conduct,  should  be  deviate  from  the 
darter,  but  B.  was  to  be  responsible  to  A.  for  the  conduct  and  inte^ty  of  such 
naafen-  whilst  he  should  have  the  navigation  of  the  vessel  Held,  that  the  posses- 
OOD  of  die  vessel  was  given  up  by  A.  to  K  during  the  continuance  of  the  continct ; 
that  tiie  mas^  so  appointed  by  R  was  in  possession  of  the  cargo  as  his  agent,  aad 
not  as  the  servant  of  A. ;  that  personal  credit  was  given  to  R  for  the  payment  of 
the  hire  of  the  vessel,  and  that  no  lien  upon,  or  right  of  stoppage  of,  the  goods,  was 
roaenred  to  the  owners  as  a  security  for  the  payment  of  such  hire. — Money  having 


Digitized  by 


Google 


208 


BELOHER  V.  CAPPEB 


berome  due  under  the  charter  from  B,  to  A.,  and  A.  baving  Iwoueht  an  actum 
against  Bl,  it  was  acreed  tiiat  A.  should  withdraw  his  actifm,  and  Qiai,  R  should 
deh'ver  to  C.  certain  bills  of  lading  for  the  homeward  cargo  and  should  empower  C. 
to  receive  the  proceeds  thereof  for  Uie  purpose  of  paying  A.  any  freight  due  to  faim 
under  the  chiu^r,  the  balance  to  be  paid  to  B.'s  account  with  C.    A.  withdrew  the 
action,  and  K  empowered  C.  accordingly.    Upon  the  arrival  of  the  vessel,  A,  in 
his  own  right,  ana  as  agent  for  C,  took  possession  of  the  cargo,  &&    At  the  tame 
of  making  the  agreement  no  part  of  the  cargo  was  on  board,  nor  were  any  of  t^e 
bills  of  lading  thereof  in  existence,  nor  were  any  such  bills  of  lading  at  any  time  Id 
the  possession  of  A.  or  of  B.  or  of  C.    Before  the  shipping  of  the  cargo  or  the  exist- 
ence of  the  bills  of  lading,  and  before  C.  had  any  control  over  the  cargo,  and  whUe 
B.  was  the  apparent  and  reputed  owner  thereof,  and  whilst  A.'s  action  was  still 
pending,  B.  became  bankrupt,  and  D.  and  K  were  appointed  assignees.    The  cargo 
was  from  the  tame  of  t^e  shipping  till  the  seizure  thereof  in  Uie  possessioQ  and 
control  of  D.  and  E.,  as  assigneeSj  and  of  one  F.,  a  maetra'  aramnted  oy  B  as  thor 
.  agents    Before  the  bankruptcy  however,  certain  goods  had  been  provided  and 
8mm>ed  by  B's  agent  as  part  of  the  homeward  cargo,  and  on  his  account ;  which 
goocu  were  carried  from  Y.  to  Z.^  where,  for  the  purpose  of  more  conveniently 
loading  the  whole  of  the  homeward  cargo,  they  were  landed  before  tiie  bankruptc|r 
of  B.,  and  remained  there  ready  for  shipment    Other  goods,  provided  by  B.8 
agents  at  G.,  were  also,  before  his  bankruptcy,  ready  for  shipment  on  his  account, 
as  a  further  portion  of  the  homeward  cargo.    Both  sets  of  goods  were  shipped 
accordingly ;  after  which  A.  took  possession  thereof  for  the  purpose  of  paying 
himself  such  freight,  &c. — Held,  that  the  portion  of  the  cargo  which  had  been 
brought  from  ¥.  to  Z.,  was  sufliciently  in  the  poesesaicm  of  K  at  the  date  ci 
agreement^  as  part  of  Uie  homeward  cargo  mentioned  in  that  agreement,  to  bring 
it  within  tke  terms  thereof,  as  equitably  assigned  to  C.  for  the  purpose  thereiD 
mentioned. — Semble  also,  that  if  tne  rest  of  the  goods  were  within  the  posseanon 
of  B.'s  agents  and  before  his  bankruptcy,  set  apart  and  definitely  appropriated  as 
part  of  the  homeward  cargo,  a  similar  result  would  follow. — But  held,  that  as  K 
was  left  in  the  sole  possession  and  management  of  the  cargo,  with  full  power  to 
dispose  of,  or  gain  credit  upon,  any  portion  of  it^  having  parted  with  no  document 
essential  to  his  power  of  disposal,  such  cargo  passed  to  D.  and  E.,  under  the  6  G.  4, 
c.  16,  s.  72,  as  goods  in  the  order  and  disposition  of  B.  at  the  time  of  his  bankruptcy. 

Assumpsit  The  declaration  stated  that  before  the  said  Robert  Stockdale  becune 
bankrupt^  to  wit,  on  the  23rd  of  October  1839,  by  a  certain  charter-party  [603]  of 
aflfreightment  memorandum  of  charter,  then  made  between  t^e  defendants,  therein 
descnbed  as  Geor^  Capper  and  Nephews,  merchants  in  the  city  of  London,  aod 
owners  of  the  ship  or  vessel  called  the  "Maas,"  of  the  burthen  of  137  tons,  (M 
measurement,  or  thereabouts,  then  on  a  voyage  from  London  to  Botterdam  and  hack 
to  London,  and  the  said  Bobert  Stockdale,  therein  described  as  of  London,  merchant, 
the  defendants  agreed  to  let,  and  the  said  Robert  Stockdale  agreed  to  hire  the  said 
vessel  for  and  during  the  term  of  six  calendar  months,  [604]  such  term  to  commence 
fourteen  days  after  the  vessel  should  be  ready  to  enter  out  at  the  custom  house  upon 
the  terms  and  conditions  following ;  to  wit,  that  during  the  said  term  of  that  agree- 
ment, or  as  thereinafter  provided,  the  said  affreighter  should  possess  the  entire  and 
exclusive  use  and  disposal  of  the  whole  reach  and  burthen  of  the  vessel,  with  the 
exception  of  the  space  occupied  with  the  cabin,  together  with  room  for  the  usual 
accommodation  of  the  crew,  and  for  the  stowage  of  the  ship's  stores  and  provisions ;  that 
the  master  should,  from  time  to  time,  and  as  often  as  the  mterest  of  the  said  affronter 
should  require,  take  on  board  and  properly  stow  all  such  lawful  goods  and  merchandise 
to  the  extent  of  a  full  and  complete  cargo,  if  required,  as  diould  be  tendered  to  him 
for  that  purpc«e,  and  proceed  therewith  upon  such  lawful  voyage  or  voyages  as  he, 
the  said  affreighter,  or  his  agents,  should  direct  him  so  to  do ;  and  that  he  should 
deliver  the  said  goods  and  merchandise  agreeably  to  the  bills  of  lading,  the  act  oi  God, 
the  Queen's  enemies,  and  all  and  every  danger  and  accidents  of  the  seas,  rivers,  and 
navigation,  of  whatever  nature  and  kind,  during  the  said  voyage,  always  excepted ; 
that  the  freight  and  primage  on  all  such  goods,  merchandise,  bullion,  or  specie  should 
be  for,  and  payable  to,  the  said  affivighter  or  to  his  order ;  that  all  cargoes  were  to  be 
brought  alongside,  and  taken  from  abngside  at  shipper's  risk  and  expense,  and  that  in 
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the  event  of  the  completion  of  the  above-mentioned  term  of  six  calendar  months,  whilst 
the  said  vessel  was  upon  a  voyage  or  aiter  she  had  commenced  taking  goods  on  board 
for  a  voyage,  tiie  terms  of  that  agreement  should  be  prolonged  until  the  discharge 
of  her  caigo  after  arrival  at,  or  return  to,  a  port  in  Great  Britain ;  at  which  place 
the  final  completion  of  that  a^^reement  was  to  take  idaoe,  unless  othwwise  mutually 
agreed  between  the  owners  and  a&eighters ;  tiiat  diuring  the  aforesaid  term  [606] 
Of  that  agreement  the  said  owners  or  master  should  keep  the  said  vessel  tight,  staunch, 
aod  strong,  sufficiently  manned,  provisioned,  and  properly  provided,  and  fitted  with 
all  stores  necessary  for  the  due  performance  of  the  voyage  or  voyages  she  might  be 
teat  apcm ;  in  consideration  of  which  the  said  affreighter  thereby  agreed  to  pay,  or 
cause  to  be  paid,  to  the  owners  of  the  said  vessel  at  and  after  the  rate  of  228.  per  ton 
old  measurement^  per  register,  per  cidendar  month  for  so  long  as  she  should  be  by  him 
emidoyed  as  aforesaid  under  that  agreement ;  such  consideration  to  be  paid  as  follows, 
ru.,  by  <Hie  month's  pay  in  advance  in  cash,  one  month's  pay  after  the  vessel  should  be 
entered  on  board,  <me  month's  pay  that  day  two  months,  and  one  month's  pay  at  the 
exiMration  of  each  succeeding  month  till  the  end  of  t^e  term  she  might  be  employed, 
thus  leaving  one  numtii's  pay  in  abeyanoe,  and  the  balance,  in  cash,  on  her  final 
diseharge,  together  wit^  all  portroharges  and  pilotage,  except  in  Great  Britain ;  the 
master  to  be  supplied  with  such  cash  as  he  mi^t  require  for  ship's  disburaemenf»,  at 
uj  (tf  his  loading  or  dischu^ng  ports  by  the  charterer's  agent,  free  of  commission, 
taking  the  master's  draft  upon  Ms  owners  for  the  same ;  which  amount  was  to  be  paid 
1^  the  owners,  or  deducted  from  the  balance  of  freight  due  to  the  vessel ;  and  it  was 
hy  the  charter-party  further  understood  and  agreed,  that  in  case  of  damage  to  the  ship 
hy  stranding  or  other  accident,  fourteen  running  days  were  to  be  allowed  by  the  said 
afoaghter  for  the  necessary  repairs  beyond  that  period ;  the  montJily  payments  to  be 
tospaided  until  the  said  vessel  should  be  sufficiently  repaired  to  prosecute  her  voyage ; 
and,  in  the  event  of  the  loss  of  the  ship,  the  affivigbter  was  to  pay  the  aforesaid  rate 
of  freight  up  to  the  time  only  when  tiie  vessel  was  lost^  seen,  or  known  to  be  in  safety ; 
but  if  the  loBs  hftimened  at  sea,  and  tjie  date  could  not  be  ascertained,  then  the  charterer 
was  to  pay  [SOGj  half  a  month's  hire.  No  goods  were  to  be  shipped  that  would  not  go 
dovD  the  hatchway.  Dunnage,  mats,  boards,  and  nails,  if  required,  to  be  found  by 
the  charterer.  Tlie  vessel  to  be  employed  abroad,  between  the  river  Gambia  and 
&an  Leone,  and  between  the  Gambia  and  the  Cape  Verd  Islands  on  the  African 
eoast,  all  inclusive ;  but  not  to  be  sent  to  any  place  where  she  could  not  lie  afloat  at 
aoj  time  of  tide ;  and  if  ordered  to  London  to  discharge  her  homeward  cargo,  it 
vould  be  in  one  of  the  regular  docks,  at  the  option  of  the  charterer,  the  vessel  to 
be  entered  and  cleared  outward,  and  reported  on  her  return  to  London,  by  the  said 
fiobert  Stockdale,  free  trf  charge;  not  to  ship  exceeding  fifty  tons  weight  of  teak 
wood  or  timber,  luid  no  ^ece  exceeding  twenty-five  cwt.  The  vessel  to  be  ready  for 
loadiiuE  in  the  London  Docks  ten  days  after  she  should  be  cleared  of  her  inward 
cargo  Dvm  Botterdam,  provided  she  met  with  no  accident  requiring  extensive  repaira. 
The  charterer  to  have  the  privilege  of  putting  in  a  master  of  his  own  appointment^ 
he  finding  the  cabin  with  all  stores  and  paying  his  wages,  the  owners  allowing  the 
diart^r  whatever  rate  of  wages  they  paid  their  own  masters.  It  was  also,  by 
the  same  charter-party,  agreed  and  understood  that  as  the  master  was  to  be 
appointed  by  the  charterer  to  superintend  his  interest,  the  owners  were  not  to  be 
re^tmaible  for  his  acta  and  conduct,  should  he  deviate  from  that  charter-party  ;  but 
the  charterer  held  himself  responsible  to  the  owners  for  the  said  master's  honest 
and  oorreet  conduct  and  strict  integrity  whilst  he  should  have  tJie  navigation  of 
dttir  vessel  In  the  event  of  sickness  or  deat^  from  the  effects  of  the  climate, 
the  time  oocujned  in  procuring  substitutes  was  not  to  be  deducted  from  the  freight 
The  ooBUnisBion  upon  that  chartw  was  2i  per  cent.,  payable  to  Messrs.  Leach  and 
Clark.  Penalty  for  non-performaAce  of  that  a«refflaent»  lOOOi  Averment:  that 
[B0^  the  said  charter-party  being  so  made  as  idoreaaid,  afterwards,  to  wit  on  the 
ISth  d  December  1839,  in  and  by  a  certain  memorandum  or  declaration  in  writing 
iudoned  on  the  said  charter  party  and  signed  by  the  defendants  and  the  said  Bobert 
Stoekdale  respectively ,  it  was  declared  that  the  periods  of  payment  of  the  said  frei^t 
■hoaM  be  as  follows :  viz.  one  month's  pay  on  the  10th  of  January  1840,  one  month's 
pay  on  the  10th  of  March  following,  and  one  month's  pay  on  the  10th  day  of  every 
aoeeeeding  month  during  the  remaining  period  of  that  agreement.  Mutual  promises 
to  perform  the  charter  and  raemoruidum,  with  a  further  promise  by  the  d^endaats 
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to  Bulfer  and  permit  the  master  for  the  time  being  of  the  said  ship  or  vessel  to  perfonn 
uid  fulfil  all  things  by  him  to  be  performed  and  fulfilled  as  such  master  in  pursuance 
of  the  said  charter-parlTf,  and  to  suffer  and  permit  the  deliveiy,  according  to  tile  temu 
of  the  said  charter-party,  of  the  cargc^  goods,  and  merchandise  which  should  be  shipped 
on  board  the  said  ship  or  vessel  in  pursuanoe  of  the  sakl  charter-party,  and  to  suner 
and  permit  the  sakl  charterer  to  use  the  add  ship  or  vessel  according  to  the  tmat 
of  the  said  charter-party  and  memorandum,  during  the  continuance  of  the  said  charter- 
party  and  agreement  therein  contained,  and  during  that  time  to  possess  the  entire  and 
exclusive  use  and  disposal  of  the  whole  reach  and  burthen  of  the  said  vessel,  with  the 
exception  of  the  space  occupied  with  the  cabin,  together  with  room  for  the  uau^ 
accommodation  of  the  crew,  and  for  the  stowage  of  the  ship's  stores  and  provisitHiB. 
Averment :  that  afterwards,  and  after  the  making  of  the  said  charter-part^  and 
memorandum  thereon  subscribed  as  aforesaid,  and  before  the  sfud  Robert  Stockdsle 
became  bankrupt,  to  wit,  on  the  Ist  of  January  1840,  tJie  said  ship  or  vessel  did  arrive 
in  the  said  port  of  London  from  Rotterdam  aforesaid,  and  afterwards,  to  wit,  on,  [008] 
&c.  last  aforesaid,  the  said  ship  or  vessel  was  ready  to  enter  out^  and  did  mter  o\A, 
at  the  custom  house  according  to  the  terms  of  the  said  charter-party,  aad  the  said 
Bobert  Stookdfde  did  then,  to  wit,  on  tiie  day  and  year  last  aforauid,  pat  in  tiie  aid 
ship  or  verael  a  master  of  his  own  appointment^  to  wit,  one  James  H^Cormicl^  aooordme 
to  the  terms  of  the  said  charter-party ;  and  the  said  ship  or  vessel  did  sail  and  proceed 
on  her  voyage  under  the  command  of  the  said  James  M^Gormick,  according  to  tiie 
terms  of  the  said  charter-party  of  a^ightment,  to  wit,  to  Gambia  and  Sierra  LecHie 
and  the  Cape  Verd  Islands  aforesaid,  and  to  divers  places  on  the  African  coast,  between 
the  river  Gambia  and  Sierra  Leone,  and  between  Gambia  and  Cape  Verd  IslaiidB ;  and 
the  said  vessel  was  not  sent  to  any  place  where  she  could  not  lie  afloat  at  any  time 
of  the  tide ;  and  the  siud  master  did  afterwards,  at  the  said  several  places,  to 
wit^  on  the  1st  of  March  1840,  and  on  divers  other  days  and  times,  between  t^ 
time  and  the  sailing  of  the  said  vessel  for  London,  take  on  board  futd  proper^ 
stow  divers  lawful  goods  and  merchandise,  in  pursuance  of,  and  according  to, 
the  terms  of  the  saia  charter-party,  to  wit,  to  the  extent  of  a  full  and  complete 
cargo,  and  of  great  value,  to  wit,  of  the  value  of  10,0001,  and  did  then,  to  wit^ 
on  the  Ist  of  August  in  the  year  last  aforesaid,  and  after  the  bankruptcy  of  the 
said  Robert  Stockdale,  proceed  therewith  on  the  homeward  voyage  of  the  said  ship 
or  vessel,  to  wit,  to  London  aforesaid,  according  to  the  orders  and  directions  d 
the  plaintiffs  as  assignees  as  aforesaid ;  and  the  said  ship  or  vessel  being  so  loaded 
as  aforesaid,  did  afterwards,  and  after  the  bankruptcy  of  the  said  Robert  Stockdale, 
to  wit,  on  the  1st  of  October  1840,  arrive  at  London,  at  one  of  the  re^lar  docks 
there,  to  wit,  at  the  West  India  Docks  there ;  and  the  said  term  of  six  calendar 
months  in  the  said  charter-party  mentioned,  was  completed  after  the  said  vessel 
[6091  had  commenced  taking  goods  on  board  for  her  said  voyage,  to  wit,  on  the  Idth 
of  July  1840,  whereby  the  said  agreement  and  the  terms  therecn  were  prolmiged  mitfl 
the  dischar^  of  her  cargo  after      arrival  at,  or  return  to,  a  port  in  Great  Britsin. 
That  the  said  Robert  Stockdale,  before  he  became  bankrupt^  and  the  plaintifrs  ai 
assignees  as  aforesaid,  since  the  bankruptcy  of  the  said  Robert  Stockdale,  had  respeo> 
tively  performed  and  fulfilled  all  things  contained  in  the  said  charter-party  and 
memorandum  or  declaration  in  writing,  on  their  parts  respectively  to  be  performed 
and  fulfilled,  according  to  the  true  intent  and  meaning  of  the  said  charter-party  and 
memorandum.    Yet  the  defendants  had  not  performed  or  fulfilled  all  things  contained 
in  the  said  charter-party  and  memorandum,  on  their  parts  and  behalves,  to  be  per- 
formed and  fulfilled,  and  did  not  nor  would  suffer  or  permit  the  master  for  the  tune 
being  of  the  said  ship  or  vessel,  to  perfonn  and  fulfil  all  things  by  him  to  be  performed 
and  fulfilled  as  master  of  the  said  ship  or  vessel  in  pursuance  of  the  said  charter-party, 
and  did  not  nor  would  suffer  or  permit  the  delivery  of  the  said  cargo,  goods,  and 
merchandise  so,  as  aforesaid,  shipped  on  board  the  said  ship  or  vessel  in  pursnance  <d 
the  sfud  charter-party ;  but  on  the  contrary  thereof,  although  the  said  cargo,  goods, 
and  merchandise  were,  by  the  bills  of  lading  thereof,  made  <»livenible  to  the  pUintaff 
Alexander  Brymer  Belcher,  who,  on  the  arrival  of  the  said  vessel,  was,  and  from  that 
time  had  been,  ready  to  receive  the  same  ;  and  although  the  plaintiffs  as  such  assignees 
as  aforesaid,  were  then  ready  and  willing  to  unload  the  same,  to  wit,  in  the  West 
India  Docks,  being  one  of  the  said  regular  docks,  and  to  take  the  same  from  alongside 
at  the  expense  of  them,  the  plaintafls,  and  to  deliver  and  cause  the  same  to  be  delivered 
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to  the  said  A.  B.  Belcher,  according  to  the  said  bills  of  lading ;  of  all  which  the 
defendants  then,  to  wit,  from  [610]  the  time  of  the  arrival  of  the  said  ship  or  vessel 
at  London  aforesaid,  hitherto  had  notice,  and  were  then  during  the  time  aforesaid 
Uten  requested  by  the  plaintiffs  to  suffer  the  same  to  be  so  delivered ;  and  although 
the  delivery  of  the  said  cargo,  goods,  and  merchandise  was  not  in  any  way  hindered 
or  invented  by  the  act  of  God,  the  Queen's  enemies,  or  any  danger  or  accident  of  the 
seas,  rivers,  or  navigation  of  any  nature  or  kind  whatsoever ;  and  although  the  said 
agreement  in  the  said  charter-party  contained,  being  so  prolonged  as  aforesaid,  was 
then  subsisting  and  continuing,  and  not  terminated ;  they  the  defendants  from  the 
time  of  the  arrival  of  the  said  ship  or  vessel,  with  the  said  cargo,  goods  and 
merchandise,  hitherto  had  altogether  refused  to  deliver,  or  to  permit  tne  said  master 
(rf  the  said  vessel  or  any  other  person  to  deliver  the  said  cargo  to  the  said  A.  B. 
Belcher,  agreeably  to  the  bills  of  lading,  or  to  the  plaintiffs ;  and  had  altogether 
hindered  and  prevented  the  delivery  of  the  said  cargo,  goods  and  merchandise,  or  any 
put  th«eof  to  the  plaintifib,  or  any  of  them,  and  had  detained,  and  still  did  detain 
the  nme,  and  every  part  thereof  on  bofud  of  the  said  ship  or  veasel,  contrary  tn  the 
true  intent  and  meanii^  of  the  said  charter-party  and  of  the  said  memorandum.  And 
that  the  defendants  did  not^  nor  would  suffer  the  plaintiffs  as  assignees  as  aforesaid, 
tfter  the  bankruptcy  of  the  said  Kobert  Stockdale,  to  use  or  enjoy  the  said  ship  or 
rasel  according  to  the  terms  of  the  said  charter-party  or  of  the  agreement  therein 
eontuoed,  or,  during  that  time,  to  possess  the  entire  and  exclusive  use  and  disposal 
of  the  whole  reach  and  burthen  of  the  said  vessel,  with  the  exception  of  the  space 
occupied  with  the  cabin,  together  with  room  for  the  usual  accommodation  of  the  crew, 
ind  for  the  stowage  of  the  ship's  stores  and  provisions ;  but  that  after  the  said  bank- 
raptey,  and  after  the  arrival  of  the  said  ship  or  vessel  as  aforesaid,  at  London  [611] 
wresaid,  and  before  the  discharge  of  the  said  cargo,  and  the  said  ship  not  having 
(HacbaTged  her  cai^  after  arrival  at^  or  return  to  a  port  in  Glreat  Britain,  and  daring 
the  continuance  oi  the  said  charter-party  and  agreement  therein  contained,  being  so 
[Hvlonged  as  sforesaid,  to  wit,  on  the  said  1st  October  1840,  the  defendants  altogettier 
deiHived  the  plaintiffs  of  the  use  and  enjoyment  of  the  said  ship  or  vessel,  and  every 
pivt  hereof ;  and  the  defendants  themselves  seized  and  took  possession  of  the  whole 
of  the  said  ship  or  vessel,  and  excluded  the  plaintiffs  therefrom ;  and  to  suffer  the 
plaiDtiffs  to  possess  the  use  or  disposal  of^any  part  of  the  same,  or  to  remove  or  unload 
tke  said  cargo  so  being  on  board  of  the  same,  and  occupying  other  parts  thereof  than 
the  space  occupied  with  the  cabin,  or  the  room  for  the  use  and  accommodation  of  the 
crev,  or  for  the  stowage  of  the  ship's  stores  or  provisions,  had  altogether  refused,  and 
Mill  did  refuse,  and  from  thence  hitherto  had  kept  and  detained,  and  still  did  keep 
•nd  detain  possession  of  the  whole  of  the  said  ship  or  vessel,  so  having  on  board  the 
am)i  goods,  and  merchandise ;  aforesaid,  contrary  to  the  true  intent  and  meaning 
ef  the  said  charter-party  and  memorandum :  whereby  the  plaintifis  had  been  unable 
to  obtain  possession  of  the  said  cargo,  or  to  unload  or  dispose  of  the  same  or  any  part 
thereof ;  and  by  reason  of  the  premises  the  said  cargo,  goods  and  merchandise  bad 
heen,  and  were  greatly  deteriorated,  &c.,  and  had  become  of  no  value ;  and  the 
plaintifTs  as  assignees  aforesaid,  bad  been  deprived  of  the  use  and  possession  of  the 
nid  goods  and  merchandise,  and  of  the  profits,  benefit*,  and  advantages  which  they 
otherwise  would  have  derived  therefrom,  and  had  wholly  lost  and  been  deprived  of 
uany  advantageous,  and  profitable  opportunities  of  selling  and  disposing  of  the  same. 

The  defendants  pleaded,  sixthly,  that  after  the  making  [512]  of  the  said  charter- 
pvty  and  memorandum,  and  during  the  subsistence  of  the  provisions  thereof,  and 
after  the  bankruptcy  of  the  said  K^rt  Stockdale,  and  after  ihe  arrival  of  the  said 
■hip  or  vessel  at  London,  and  before  her  final  discharge,  to  wit  upon  the  28tfa  of 
September  1840,  there  was  due  and  owing  to  the  defeno^nts,  the  said  owners  of  tiie 
■M  ahifi  or  vessel,  a  certain  large  sum  m  money,  to  wit,  13481.  19s.  6d.  for  the  use 
of  the  said  ship  or  vessel,  according  to  the  terms  of  the  said  charter-party,  and  for  the 
boAt  and  carriage  and  conveyance  of  the  said  cargo,  goods,  and  merclumdise  in  the 
wcuration  mentioned,  according  to  the  terms  and  provisions  of  the  said  charter-party 
>nd  memorandum,  and  a  certain  other  sum,  to  wit,  15701.  Os.  Id.  was  payi^le  to  the 
(lefendants  on  the  final  discharge  of  the  said  ship  or  vessel  according  to  the  terms  and 
pti^naionB  of  the  said  charter-party  and  memorandum  for  the  use  of  the  said  ship,  and 
for  freight  and  carriage  and  conveyance  of  the  said  cargo,  goods,  and  merchandise  to 
*it,  on,  &c  last  aforesaid ;  yet  the  plaintifib  did  not  and  would  not  then,  to  wit,  on, 
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Sec.  last  aforesaid,  or  at  any  other  time,  nor  did  the  said  Bobert  Stockdal^  pay  at 
offer  to  pay  the  said  sums  of  money,  or  any  part  thereof,  to  the  defendants ;  but  the 
plainti£E8  had  always  neglected  and  refused,  and  still  did  refuse,  to  pay  the  aamt,  uid 
the  said  sums  of  money  were  still  due  and  unpaid  respectively  to  the  defendants ;  and, 
thereupon,  and  upon  the  refusal  of  the  plaintiffs  to  pay  the  said  sums  of  money  respec- 
tively.  the  defendants  did  refuse  to  deliver,  or  to  suffer  or  permit  the  said  master  to 
deliver,  the  said  cargo  to  the  said  A.  B.  Beleher,  and  had  hindered  and  prevented  the 
delivery  of  the  said  cargo,  goods,  and  merchandise  to  the  plaintiffs,  and  had  detuned, 
and  still  did  detain,  the  same  on  board  the  said  ship,  and  had  refused,  and  still  did 
refuse,  to  suffer  the  plaintiffB  to  remove  or  unload  the  said  cuvo,  and  kept  and 
detained,  [513]  and  stQl  did  keep  and  detain  possession  of  the  whole  ship  or  vessel  w 
having  on  board  the  oargOj  goods,  and  merchandise  aforesaid,  as  they  lawfully  might 
for  the  cause  aforesaid,  and  as  and  for  a  lien  for  the  moneys  so  respectively  due  and 
payable  according  to  the  terms  and  provisions  of  the  said  charter-party  and  memo- 
randum aforesaid ;  which  were  the  same  matters  in  the  declaration  in  that  behalf 
alleged,  and  therein  supposed  to  be  breaches  of  tiie  prcHnise  and  undertaking  of  the 
defendants.  Verification. 

Special  demurrer,  assigning,  among  other  causes,  that  it  did  not  appear  that  the 
defendants  at  the  time  of  committing  the  said  breaches  of  promise,  were  in  posseaaion 
of  the  said  ship  or  cargo,  or  in  a  situation  to  enforce  their  uen  (a). 

Seventh  plea.  As  to  so  much  of  the  declaration  as  related  to  the  said  supposed 
breaches  of  promise  by  the  pluntifis  in  their  declaration  allied,  wherein  they  com- 
plained of  the  defenduits  not  suffering  or  permitting  the  master  to  perform  and  fulfil 
all  things  by  him  to  be  performed  and  fulfilled  as  master  in  pursuance  of  l^e  said 
charter-party,  and  not  suffering  or  permitting  the  delivery  of  the  said  cargo,  goodi 
and  merchandise  so  shipped  on  board  in  pursuance  of  the  said  charter-party,  and 
refusing  to  deliver,  or  to  suffer,  or  permit  the  master,  or  any  other  person,  to  deUver, 
the  said  cargo  to  the  stud  A.  R  Belcher  agreeably  to  the  bills  of  lading,  or  to  the 
plaintiffs,  and  hindering  and  preventing  the  delivery  of  the  said  cargo,  goods,  and 
merchandise  to  the  plaintiffs,  and  detaining  the  same  on  board  the  said  ship,  contrary 
to  the  true  intent  and  meaning  of  the  said  charter-party  and  memorandum,  and  not 
suffering  the  [614]  plaintiffs  as  aasinieeB  after  the  bankruptey  of  the  said  Bobert 
Stockdaie,  to  use  or  enjoy  the  said  ship  according  to  the  terms  of  the  said  charter 
party  and  memorandum,  or  to  possess  the  entire  and  exclusive  use  and  disposal  of  the 
whole  reach  and  burthen  of  the  stud  vessel  with  tilie  enseption  therein  mentioned,  and 
Uie  depriving  the  plaintiffs  of  the  use  and  enjoyment  of  the  ship,  and  mnag  and 
taking  possession  of  the  whole  of  the  said  ship  ana  excluding  the  phiintafib  therwtm, 
and  refusing  to  suffer  the  plaintiffs  to  possess  the  use  and  disposfd  of  any  part  of  the 
same,  or  to  remove  or  unload  the  said  cargo,  and  keeping  and  detaining  possessioD  of 
the  whole  of  the  said  ship  or  vessel  so  having  on  boaid  the  said  cargo,  goods,  and 
merchandise, — that  after  the  making  of  the  said  charter-party  and  memorandum,  and 
during  the  subsistence  of  the  provisions  thereof,  and  after  the  bankruptey  of  the 
said  Kobert  Stockd^e,  and  after  the  arrival  of  the  said  ship  at  London,  to 
wit,  on,  &c.  last  aforesaid,  and  before  the  final  discharge  thei'eof,  the  said  cargo, 
goods,  and  merchandise  were  by  the  bills  of  lading  thereof  made  deliverable  to 
the  plaintiff,  A.  B.  Belcher,  or  his  assigns,  he  or  they  paying  freight  for  the 
same  as  customary,  and  although  the  stud  freight  amounted  to  a  la^  nun,  to  wil^ 
1400L ;  and  although  there  was  then  due  and  owing  to  the  defradante,  ownets  of 
ihe  said  ship,  for  the  use  of  the  said  ship,  for  freight  and  carriage  and  conveyance 
of  the  said  cargo,  goods,  and  merchandise  a  large  sum  of  money,  to  wit,  1M81. 19s.  6d., 
according  to  the  terms  of  the  said  charter-party  and  memorandum ;  and  {dthough  a 
certain  other  large  sum,  to  wit,  2211.  Os.  7d.,  was  payable  to  the  defendants,  the  said 
owners  of  the  said  ship,  on  her  final  discharge,  for  use  of  the  said  ship,  and  ior 
freight  and  carriage  and  conveyance  of  the  said  cargo,  goods,  and  merchandise,  accord- 
ing to  the  terms  of  the  said  chartor-[616]-party  and  memoraodum,  to  wit,  on,  &e. 
last  aforesaid ;  and  although  the  two  liwt-mentioned  sums  so  respectively  due  and  pay- 
able to  the  defendants  amounted  to  a  large  sum,  to  wit,  to  an  amount  not  less  tiian  the 

(a)  Plaintiffs'  points: — "The  phuntifis  will  contend  that  the  defendants  had  no 
lien  upon  the  ship  or  cargo,  and  they  will  also  rely  upon  all  or  any  oi  the  oauaee  of 
demurrer  stated  iu  the  body  irf  this  demurrer." 
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uDount  of  the  said  h^ght,  to  wit,  to  the  sum  of  1570L  Os.  Id.,  payable  as  customary  as 
in  that  behdf  as  aforesud ;  yet  the  said  plaintiff,  A.  B.  Belcher,  did  not  and  would 
Dot  then  or  at  any  other  time,  and  the  said  other  plaintifib  did  not  and  would  not 
pay  m  offer  to  pay  the  said  sum  above  in  that  behalf  mentioned,  or  any  other  sum 
for  freight  for  the  said  goods  as  customary,  or  any  part  of  such  freight,  but  to  pay 
the  same  or  any  part  thereof  neglected  and  refused,  and  had  always  hitherto 
Defected  and  refused,  to  wit,  on,  &c.  last  aforesaid ;  and  thereupon  the  defendants 
refused  to  suffer  the  delivery  of  the  said  cargo,  goods,  and  merchandise,  or  to  permit 
the  master  or  any  other  person  to  deliver  the  same  to  the  said  A.  B.  Belcher  or  to 
the  ^ntiffs,  and  detaioea  the  same  on  board  their  said  ship,  and  refused  to  suffer 
the  plainti^  to  remove  or  unload  the  said  cargo,  and  kept  and  detained  possession 
of  their  said  ship  so  having  on  board  the  said  carg^,  goods^  and  merchandise  as  they 
lawfully  might  ior  the  cause  aforesaid ;  whioh  were  the  uid  supposed  breaches  of 
pnHiuses  in  the  introductory  part  of  this  plea,  and  in  the  said  declaration  in  that 
Mialf  sieged.  Verification. 

Redicatiott,  that  the  said  freight  so  payable  according  to  the  terms  of  the  said 
bills  of  lading  by  the  said  A.  B.  ^rolcher,  or  his  assigns,  as  in  the  said  seventh  plea 
mentioned,  was  payable  to  the  said  James  MKDormick  so  by  the  said  Itobert  Stockdale 
appointed  master  of  the  said  ship  as  aforesaid ;  and  that  at  the  time  of  the  arrival 
of  the  said  ship,  and  at  the  time  of  seizing,  taking,  keeping,  and  detaining  possession 
thereof  by  the  defendants  as  in  that  plea  and  in  the  declaration  mentioned,  and  of 
their  Bsid  refusal  to  suffer  the  delivery  of  [616]  the  said  cargo,  goods,  and  merchandise, 
amtiDued  to  be  such  master,  and  the  said  last-mentioned  freight  was  so  {Myable  to 
the  Bud  James  M'Gormick  as  the  master  and  agent  of  the  saia  plaintiff  as  assignees 
M  ilweBaid ;  the  said  last-mentioned  freight  being,  by  the  terms  of  the  sud  chuter- 
pirty,  payable  to  the  affreighter  of  the  said  vessel,  and  the  said  last-mentioned  freight 
not  being  payable  to  the  duendants  or  to  the  said  James  liCConnick,  as  their  agent 
is  ttkat  behalf ;  and  that  on  the  arrival  of  the  said  ship,  to  wit,  on  the  said  Istof 
October  1840,  the  plaintiffs  as  such  assignees  as  aforesaid  discharged  the  said 
A.  B.  Belcher  from  paying  to  the  said  James  M'Gormick,  and  the  said  James 
U'Cwmick  from  receiving  from  the  aaid  A.  B.  Belcher,  the  said  last-mentioned 
height,  and  then  required  the  said  James  WCormick  to  deliver  the  said  cargo,  goods, 
and  merchandise  without  payment  of  such  freight  in  respect  thereof ;  and  the  said 
James  M'Gormick  was  then  ready  and  willing  to  deliver,  and,  but  for  the  hindrance, 
prerention,  and  refusal  of  the  defendants  in  that  behalf,  and  their  so  seizing  and 
btldng  and  keeping  possession  of  the  said  ship  and  cargo,  goods,  and  merchandise  as 
in  the  said  decUuation  aforesaid,  would  have  tiien  delivered  the  said  cargo  to  the 
■aid  A  R  Belcher  according  to  the  said  bills  of  lading,  and  according  to  the  requisi- 
ti(m  of  the  plaintiffs,  without  the  payment  of  the  freight  aforesaid.  Of  all  which 
premises  the  defendants  before  and  at  the  time  of  the  committing  of  the  said  breaches 
of  {Homise  in  the  declaration  mentioned,  or  any  of  them,  to  wit,  on,  &c.  last  aforesaid, 
had  notice.  Verification. 

Kejoinder :  that  the  said  James  M'Gormick,  the  said  master,  was  put  in  by  the 
■id  R  Stockdale  the  charterer  of  the  said  vessel  as  aforesaid,  of  his  own  appointment^ 
nnder  and  in  pursuance  of  the  privilege  by  the  said  charter-party  of  aflreightment  in 
Uiat  behalf,  reserved  and  allowed,  in  manner  and  form  as  by  the  said  charter-(^17]- 
puty  of  affreightment  in  the  declaration  in  that  behalf  was  alleged,  as  the  defendants' 
■ttter  of  the  said  ship,  and  as  their  agent  and  servant  in  respect  of  the  said  ship ; 
sod  the  said  James  MHTonnick  became  and  was  the  agent  of  the  said  phuntiffs  as 
assignees,  in  such  manner,  ukL  to  such  extent  as  by  the  said  chuter-party  of 
sl^gfatment  in  the  declaration  in  that  behi^f  was  alleged  and  not  otherwise ;  and 
th^'  the  said  James  M'Gormick  had  no  other  possession,  control,  or  disposal  of  the 
■id  cargo,  goods,  and  merchandise  than  in  the  character  of  such  master  of  the 
defendants'  vessel  so  appointed  as  aforesaid  ;  that  although  the  freight  for  such  goods 
snd  merchandise  was,  by  the  said  charter-party,  eventually  payable  to  the  said  affreighter 
io  manner  and  form  as  was  in  the  said  charter-party  in  the  declaration  in  that  behalf 
■H«ged,  yet  the  said  James  M'Gormick  so  being  such  master  of  the  defendants'  ship, 
did,  as  their  master  of  the  said  ship,  and  as  their  agent,  by  and  with  the  knowledge 
ud  ocmaent  of  the  plaintiffs  or  (a)  of  their  agent,  bwfully  authorised,  sign  the  sam. 

(a)  Sic ;  but  not  assigned  as  caoae  of  demurrer. 
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bills  of  lading  in  the  said  plea  mentioned,  to  wit  on  the  day  aud  year  in  that  behalf 
in  the  said  plea  mentioned,  and  did  thereby,  on  the  behalf  of  the  defendants  undertake 
and  promise  that  the  said  goods,  wares,  and  merchandise  in  that  plea  iu  tbat  behalf 
mentioned,  should  be  delivered  to  the  plaintiff  A.  6.  Belcher  or  his  assigns,  be  ot 
they  paying  freight  for  the  same,  as  customary,  to  the  defendants  ;  that  at  the  time 
of  the  said  signing  of  the  said  bills  of  lading,  and  thence  hitherto  a  large  sum  of 
money,  to  wit,  3111.  6s.  6d.  had  become  and  was  due  and  owing  from  the  said  K. 
Stockdale  to  the  defendants  according  to  l^e  terms  and  provisions  of  the  said  charter- 
party  ;  of  which  the  plaintiffs  then  had  notice ;  that  after  the  said  signing  of  the 
said  bills  of  lading,  according  to  the  provisions  of  the  said  charter-party,  divers  oUier 
large  sums  of  money  be-[518]-come  due  and  owing  to  the  defendants  in  respect  of 
the  said  freight  therein  mentioned,  before,  and  on,  the  arrival  of  the  said  ship,  to  witou 
the  day  and  year  in  the  replication  to  the  seventh  plea  in  that  behalf  alleged,  amounting 
to  a  large  sum  of  money,  to  wit  lOOOl.,  and  that  at  the  time  of  the  supposed  breaches 
in  the  introductory  part  of  that  plea  mentioned,  to  wit  on  the  day  and  year  in  tiiat 
behalf  therein  mentioned,  the  plaintifTs  had  notice,  and  were  informed  by  the  defen- 
dants, that  the  said  two  sums  of  money  therein  mentioned,  to  wit  the  sums  of 
13481.  198.  6d.,  and  2211.  Os.  7d.  were,  according  to  the  terms  of  the  said  chnrter-party 
and  memorandum,  due  and  payable  respectively  to  the  defendants,  and  were  then 
unpaid,  as  Jbherein  in  that  behalf  mentioned ;  and  the  plaintiffs  were  then  by  the 
defendants  requested  to  pay  the  same,  and  ike  plaintifTs  were  and  the  said  Alexander 
Brymer  Belcher  was  then  by  the  defendants  requested  to  pay  to  them  the  sud  freight 
as  customary,  according  to  the  terms  of  the  bills  of  lading  as  aforesaid  ;  and  that  they 
the  defendants  did  not  consent  or  agree  that  the  said  assignees  should  discharge  the 
said  A.  B.  Belcher  from  paying  the  freight  or  any  part  thereof.    Without  this,  tbat 
the  last-mentioned  freight  was  not  payable  to  the  defendants,  in  manner  and  iom 
as  the  plaintiffs  had  in  their  said  replieatiou  to  the  said  seventh  plea  in  t^t  behalf 
alleged  ;  concluding  to  the  country. 
Special  demurrer ;  and  joinder. 

Eighthly.    The  defendants  pleaded  as  to  so  much  of  the  declaration  as  related  to 
the  supposed  breaches  of  promise  alleged  by  the  plaintiffs  in  their  siud  declaration, 
wherein  they  oomplained  of  the  defendants'  refusu  to  deliver,  or  to  suffer  or  {wrniit 
the  master  to  deuver,  the  said  cargo  to  the  said  A.  B.  Belcho-,  or  to  the  plaintiils 
and  of  the  defendants'  detaining  the  same  on  board  the  said  ship,  and  renising  to 
suffer  the  plaintiffs  to  remove  or  unload  the  said  cargo  so  being  on  boaitl  the  same,— 
[619]  that  after  the  making  of  the  said  charter-party  and  memonmdum,  and  during 
the  subsistence  of  the  provisions  thereof,  and  after  the  said  ship  or  vessel  had  sailed 
and  proceeded  on  her  voyage,  as  in  the  declaration  mentioned,  and  before  the  bank- 
ruptcy of  R.  Stockdale,  to  wit,  on  the  13th  of  May  IS-iO,  a  large  sum  of  money,  to 
wit,  3111.  6s.  6d.  became  and  was  due  and  owing  from  the  said  R.  Stockdale  to  the 
defendants,  according  to  the  terms  and  provisions  of  the  said  charter-party  and 
memorandum ;  and  thereupon,  to  wit,  on,  &c.  last  aforesaid,  the  defendants  commenced 
an  action  against  B.  Stockdale  to  recover  the  last-mentioned  sum ;  and  thereupon,  after- 
wuds,  and  before  the  bankruptcy  of  R.  Stockdale,  to  wit^  on,  &o.  it  was  mutually  agreed 
between  B.  Stockdale  and  the  defendants,  that  the  defendants  should  withdraw  their 
said  action  and  all  proceedings  at  law  against  R.  Stockdale,  and  that  R  Stockdale  should 
deliver  to  one  W.  G.  Colchester  the  bill  of  lading  for  the  said  intended  homeward 
cargo,  and  should  impower  the  said  W.  G.  C.  to  receive  the  amount  of  the  proceeds 
thereof,  for  the  purpose  of  paying  the  defendants  in  the  first  place  any  frieght  that 
might  be  due  to  them  on  the  said  charter-party  for  the  vessel,  aud  the  balance  thereof 
to  the  account  of  R.  Stockdale  with  W.  G.  C. ;  and  afterwards,  and  before  the  bank- 
ruptcy of  R.  Stockdale,  to  wit,  on,  Sue.  last  aforesaid,  in  pursuance  of  the  last-mentioned 
agreement^  the  defendants  withdrew  their  said  action  and  all  proceedings  at  law  against 
R.  Stockdale,  and  R.  Stockdale  impowered,  authorized,  and  licensed  W.  G.  C.  to 
receive  the  amount  of  the  said  proceeds,  for  the  purpose  aforesaid ;  that  afterwards, 
and  after  the  arrival  of  the  said  ship  or  vessel  in  London,  on  the  28th  of  September 
1840,  a  large  sum  of  money,  to  wit,  13481.  198.  6d.  for  freight,  became  and  was  due 
to  the  defendants  on  the  said  charter-party  for  the  said  vessel,  and  the  said  sum  still 
remained  due  and  unpaid  to  the  defendants ;  and  there-[620}-upon,  to  wit^  on,  &c., 
the  defendants,  the  said  owners  of  the  said  ship  or  vessel,  as  well  in  their  right  as 
for  and  on  behalf  and  as  the  agents  of  W.  G.      and  with  his  consent,  went  on  Doard 
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of  the  said  ship  and  took  posseasion  of  the  said  cargo,  goods,  aud  merchaudise  in  the 
dedaration  mentioned,  being  the  said  homeward  cargo  of  the  said  ship  or  vessel  for 
the  purpose  last  aforeaud ;  and  in  such  rights  and  as  such  agents  as  aforesaid,  in 
pursuance  of  such  agreement,  power,  and  authority  and  licenee,  refused  to  deliver, 
or  suffer  or  permit  the  said  master  to  deliver,  the  said  cargo  to  the  said  A.  B.  Belcher 
or  to  the  said  plaintiffs,  and  detained  the  same  on  board  the  said  ship,  and  refused 
tOBofier  the  plaintifTs  to  remove  or  unload  the  said  cargo,  so  being  on  board  of  the 
same ;  as  they  lawfully  might  for  the  cause  aforesaid  ;  which  were  the  said  supposed 
breaches  of  promise  in  the  introductory  part  of  that  plea,  and  in  the  declaration,  in 
that  hehalf  fdleged.  Verification. 

RepUcataon,  that  at  the  time  of  making  the  agreement  in  the  eighth  plea  mentioned, 
the  said  cargo,  goods,  and  merchandise  were  not,  nor  was  any  part  thereof,  on  board 
the  said  ship  or  vessel,  and  that  the  said  bills  of  lading  so  agreed  to  be  delivered  to 
\f.  G.  C.  were  not,  nor  were  nor  was  any  such  bills  or  bill  of  lading,  at  the  time  id 
miking  the  said  agreement,  made  out  or  in  any  way  in  existence,  nor  had  the  same 
It  any  time  come  into  the  power,  possession,  or  control  of  W.  G.  C,  or  the  d^endants, 
or  R  Stockdale ;  and  the  said  power,  authority,  aad  licence  to  receive  the  amount 
of  tiie  proceeds  of  the  said  cargo,  so  given  by  the  said  B.  Stockdale  to  W.  G.  Colchester, 
were  so  given  at  the  time  of  making  the  said  agreement,  and  before  the  shipping  of 
the  said  cargo,  goods,  and  merchandise,  or  the  existence  of  any  such  bills  of  lading ; 
that  after  the  making  of  the  said  agreement,  and  before  the  said  cargo,  goods,  and 
movhandise  were  so  shipped  on  board  the  said  ship  or  vessel,  [621]  and  before  any 
neb  bills  (d  lading  were  in  existence,  and  before  the  said  licence,  power,  and  authority 
bad  conferred,  or  could  confw,  upon  the  said  W.  G.  Colchester  any  title  to,  or  control 
over,  the  said  cargo,  goods,  and  merchandise,  and  before  the  arrival  of  the  said  vessel, 
and  beftve  the  aaid  caigo,  goods,  and  merchandise  or  vessel  were  in  any  manner  in 
the  posBesskm  of  the  d^eudants  or  the  said  W.  G.  Colchester,  and  whilst  the  said 
B.  Stockdale  was  the  apparent  and  reputed  owner  of  the  goods  and  merchandise,  and 
before  the  defendant  had  withdrawn  the  said  action  in  the  said  eighth  plea  mentioned, 
and  whilst  the  same  was  still  pending,  to  wit,  on  the  13th  of  June  1840,  the  fiat  in 
bankruptcy  against  R.  Stockdide,  and  under  which  he  was  and  is  such  lutnkrupt  as 
aforeflauil,  andunder  which  the  plaintiffs  were  appointed  such  assignees  as  aforestud, 
was  awarded,  and  the  said  B.  Stockdale  was  found  to  be,  and  was,  such  banknipt  as 
afnwaid,  and  the  plaintiffs  were  then,  in  due  form  of  law,  appointed  such  assignees 
as  aforesaid ;  whereupon  and  whereby  the  said  consent,  power,  and  authority  of  the 
nid  R.  Stookdale  so  given  as  aforesaid  to  the  said  W.  G.  Colchester,  and  the  said 
aoeeomit  so  made  as,  in  the  said  last  plea,  aforesaid,  between  the  defendants  and 
K  Stockdale,  were  altogether  revoked,  annulled,  defeated,  and  determined ;  of  all 
vhidi  promisee  the  defendants  then  and  before  the  committing  of  the  breaches  of 
Pmnise  in  the  decUuvtion  mentioned  or  any  of  them,  and  before  any  exercise  of  the 
Boenoe,  power,  or  authority  so  ^ven  to  the  said  W.  G.  Colchester  as  aforesaid,  to  wit, 
on,  &c  last  aforesaid,  bad  notice ;  that  the  said  cargo,  goods,  and  merchandise  and 
venel  were,  from  the  time  of  the  same  cargo,  goods,  and  merchandise  being  shipped 
oo  board  the  said  ship  or  vessel  until  the  same  were  so  seized  aud  taken  possession  of 
hy  the  defendants,  as  in  the  declaration  mentioned,  in  the  possession,  order,  custody, 
FSS2]  and  control  of  the  plaintifTs  as  such  assignees  as  aforesaid,  and  of  James 
M'GonDick  as  the  agent  of  the  plaintaffg  as  such  assignees  as  aforesaid ;  and  that  the 
pUintifiB  had  not  in  any  way  confirmed,  sanctioned,  or  assented  to  the  said  agreement 
n  the  sud  last  plea  mentioned,  or  the  said  licence,  power,  or  authority  so  given  by 
&e  aud  B.  Sto(^d^e  to  the  said  W.  G.  Colchester,  as  in  the  said  last  plea  mentioned, 
bat  bad  altogether  rejected  and  repudiated  the  same.  Verification. 

Bejundw.  That  oefore  tiie  Ixuikruptcy  of  R.  Stockdale,  uid  before  any  revooa- 
tioo  1^  him  of  the  agreement,  power,  authority,  and  licence  in  the  said  last  plea 
nentioned,  to  wit,  on  the  30th  of  May  1840,  divera  large  quantities  of  goods,  wares, 
aod  merchandise  were,  and  had  been  theretofore,  provided  by  certain  agents  of 
R.  Stockdale,  and  on  his  account,  to  wit,  at  Sierra  Leone  in  Africa,  and  placed  by 
tbem  in  and  on  board  the  said  vessel  as  and  for  a  part  of  the  said  homeward  cargo  of 
tl«  said  vessel,  on  account  of  the  said  R.  Stockdale ;  which  last-mentioned  goods, 
wares,  and  merehandise  were  afterwards,  and  before  the  bankruptcy  of  the  said 
K.  Stockdale,  to  wit,  on  the  1st  of  June  1840,  brought  in  the  said  vessel  from  Sierra 
^*oaa  to  the  river  Gambia  in  Africa,  and  ^en  and  there  unloaded  and  discharged 
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from  the  said  vessel,  for  the  purpoae  of  enabling  the  said  vessel  to  pttMieed  to  take  in 
divers  quantities  of  timber,  and  for  the  purpose  of  more  conveniently  loading  tlie 
whole  of  the  homeward  cargo  in  and  on  board  the  said  ship ;  and  the  said  last- 
mentioned  goods,  wares,  and  merchandise  were  lauded  on  shore,  to  wit,  on,  <%c  last 
aforesaid,  and  before  the  bankruptcy  of  R.  Stockdale,  and  there  remained,  to  wit, 
until  the  shipment  thereof  as  hereinafter  mentioned,  destined,  prepared,  and  ready  for 
shipment  in  and  on  board  the  said  vessel,  as  and  for  a  part  of  the  said  homewaid 
[Si^l  cargo  of  the  said  vessel,  on  account  of  the  said  R.  Stockdale ;  that  afterwards, 
and  before  (he  bankruptcy  of  R.  Stockdale,  to  wit,  on  the  4th  of  June  1840,  divers 
other  lai^  quantities  w  goods,  wares,  and  merchandise  were,  and  had  been  thereto- 
fore, provided  and  prepared  by  certain  agents  of  R.  Stockdale,  to  wit,  at  the  river 
6ambia>in  Africa,  and  were  then  by  them  prepared  and  destined  and  ready  for  ship- 
ment for  or  on  account  of  R.  Stockdale,  and  ag  and  for  a  further  portion  cf  t^e  san 
homeward  cargo  of  the  said  ship  or  vessel ;  that  afterwards,  to  wit^  on,  &c.  last 
aforesaid,  the  said  goods,  wares,  and  merchandise  in  this  rejoinder  to  the  replica- 
tion to  the  last  plea  first  and  lastly  above  mentioned,  were  shipped  on  board 
the  said  ship  or  vessel,  as  and  for  the  said  homeward  cargo  thereof  ;  and  thereupon 
afterwards,  to  wit,  on  the  day  and  year,  and  for  the  purposes  and  causes,  and  in  the 
right  and  b^  the  power,  authority,  licence,  and  consent,  iu  the  said  last  plea  in  that 
behalf  mentioned,  the  defendants  went  on  board  and  took  possession  of  the  said  goods, 
wares,  and  merchandise  therein  lastly  referred  to,  to  wit,  of  the  said  homeward  cargo  of 
the  Bud  ship  or  vessel,  and  refused  to  deliver  or  to  suffer  or  pemut  the  said  master  to 
deliver  the  said  cai^  to  the  sud  A.  R  Belcher,  or  to  the  puuntiffs,  and  detuned  the 
same  on  board  the  said  ship,  and  refused  to  suffer  tiie  pkinfaflb  to  remove  or  unload 
the  said  cargo  so  being  on  board  of  the  same ;  as  they  lawfully  might  for  the  cause 
aforesaid ;  and  that  these  were  the  supposed  breaches  of  promise  in  the  introductory 
part  of  the  said  last  plea  mentioned.  Verification,  and  prayer  of  judgment,  if,  &c. 
Special  demurrer ;  and  joinder  (o). 

[624]  Channell  Serjt,  in  support  of  the  demurrers  to  the  pleas.  The  first  question 
is,  whether  the  sixth  plea  in  which  the  defendants  set  up  a  lien  on  tbe  cai^  for 
freight,  can  be  sustained :  and  will  depend  on  the  construction  to  be  put  upon 
(he  charter-party.  It  is  submitted  (hat,  by  the  charter-party,  there  was  an  absolute 
letting  or  fairing  of  the  ship  to  the  ohu'terer,  and  consequently  that  the  claim  a$  lien 
cannot  be  supported.  By  the  memorandum  the  defendants  "  agreed  to  let "  uid  the 
oharterOT  "agreed  to  hire"  the  vessel  for  six  calendar  months,  upon  the  terms  and 
conditions  "  that  during  the  said  tenn  of  that  agreement  as  tiiereinafter  provided,  ^ 


sidered  as  one  of  the  leading  cases  on  this  subject,  it  was  held  that  the  owner  of  a 
vessel  has  no  lien  for  the  hire  stipulated  by  the  charter-party  for  the  voyage  on  the 
goods  shipped  by  the  charterer ;  because  the  [JBSS]  latter  is  the  owner  of  the  ship  for 
uie  voyage,  and  the  first  owner  has  no  possession  of  the  ship  or  goods,  witfaout  which 
(here  can  be  no  lien.   Hie  ease  of  Newberry  v.  Cokfin  (7  Hngh.  190,  4  M.  &  P.  876) 

(a)  Plaintiffs'  points. 


The  plain(i&  will  contend  that  the  cargo,  being  in  the  reputed  ownership  of  the 
bankrupt  at  the  time  of  his  bankruptcy,  and  subsequently,  until  the  seisure  by  the 
defenduits,  in  the  possession  and  custody  of  the  plaintifis  as  assignees,  and  never 
having  been  in  the  custody  of  Colchester  or  the  defendants,  and  the  defendants  not 
having  abandoned  their  action,  according  to  the  terms  of  the  agreement,  such  agree- 
ment not  having  been  at  all  carried  into  efliBct  at  the  time  of  the  bankruptcy,  and  no 
bills  of  lading  being  then  in  existence  (all  which  things  are  admitted  b^  ^e  rejoinder 
to  the  replication  to  tJie  last  plea),  the  agreement,  even  if  otherwise  mnding,  became 
of  no  effect,  and  any  authority  conferred  by  it  would  be  revoked ;  and  this,  notwith- 
standing certain  goods  mi^ht  have  been  preiwred  and  destined  for  the  cargo  before  the 
bankruptcy ;  and  t^e  plaintifb  will  also  insist  and  rely  upon  aXl  or  any  S  the  causes 
of  demurrer  stated  in  (he  body  of  (his  dunuirer. 


Digitized  by 


lua.  ft  0.111. 


BELCHER  V.  CAPPER 


217 


is  sbo  a  strong  authority  against  the  defendants.    There  the  owners,  amoi^  other 
thiogB^  covenanted  that  the  ship  should  be  taken  into  the  service  of  one  B.  for  a 
oertun  tim^  and  &  covenanted  to  receive  the  vessel  into  his  service  during  that  time, 
uA  to  paj  for  the  use  and  hire  of  the  said  ship  certun  freight ;  and  it  was  held  (d), 
ovemihng  the  judgment  of  the  court  of  Kin^s  Bench,  that  tiiese  stipulataous  were 
eqaivalnit  to  m  actoal  demise  of  the  shi^^  and  that  the  effect  of  the  charter-party  was 
to  make  the  fre^ter  the  legal  owner  of  ^e  ship  pro  tempore.   Here,  the  eharter- 
pvt7,  io  addition  to  other  expressions  which  of  themselves  are  equivident  to  a  demise 
of  the  ship,  contains  actual  words  of  demise.    The  MaMer,  &c.  of  the  Triniit/  Eouse  v. 
Clark  {ijL&S.  268)  is  to  the  same  effect    There,  the  defendant  chartered  his  ship 
to  tiie  comniissioneTS  of  the  transport  service  on  behalf  of  the  Grown,  to  be  employed 
u  a  transport,  and  the  ship,  in  the  course  of  such  employment,  made  several  voyages 
bm  Dep^ord  to  foreign  ports  and  back  ;  and  it  was  held  that^  by  the  terms  of  the 
darterporty,  coupled  with  the  nature  of  the  service,  a  temporary  ownership  passed 
to  the  Crown ;  so  that  the  defendant^  during  the  time  of  such  service,  was  not  to  be 
eomidered  as  owner,  within  tiie  charters  granted  to  the  Trinity  House,  which  impose 
lighthouse  duties,  and  for  buoyage  and  bmconage  on  the  masters  wad  owners  of  shipa. 
Lord  EUenborough,  in  the  course  of  his  jud^ent,  observed :  "  The  charter-party 
'gnutfi '  the  ship,"  "  and  *  lets  it  to  hire  and  freight,'  which  [626]  are  proper  words  of 
Hue,  and  would  of  themselves  pass  the  possession."    In  SavilU  v.  Campion  (2  R  & 
AkL  503),  which  will  probably  be  cited  on  the  other  side,  the  charter-party  contained 
DO  express  words  of  demise ;  and  there  was,  as  observed  in  the  judgment,  nothing  to 
Aew  that  the  delivery  of  the  goods  was  to  precede  the  payment  of  the  stipulated 
hire  in  cash  and  bills.    In  Tate  v.  Meek  (8  Taunt  380,  2  B.  Moore,  278)  and  Yates 
f.  BaUston  (ibid.  293,  ibid.  294)  it  is  clear  there  was  no  demise  of  the  ship, 
Mid  that  the  delivery  of  the  cargo  and  the  payment  of  the  freight  were  to  be  oon- 
comitant  acts.    Undoubtedly,  in  VkrisUe  v.  Levfis  (2  Brod.  &  B.  410,  5  B.  Moore,  211), 
ilthot^  the  charter-par^  contained  words  of  demise,  a  majority  of  the  judges  held 
ttat^  tokiiig  l^e  whole  of  the  ohfuter-party  into  oonddwation,  tiie  possesion  of  t^e 
^  did  Dot  pass  to  tiie  frnghter,  but  remained  in  the  owner ;  but  Dallas  C.  J.  dis- 
Hotal,  and  tooueht  the  case  governed  1^  HvUan  v.  Br^.   The  utmost  extent  to 
vhidi  C&ru(<e  v.  Lewis  can  be  pushed  is,  that  actual  words  of  demise  may  be  controlled 
by  other  stipulations  in  the  chuter-party,  which  are  inconsistent  with  an  intention  to 
give  the  chiuterer  possession  of  the  vessel.    But  hero  there  is  nothing  to  limit  or 
nobol  the  words  of  demise,  for  every  portion  of  the  charter-party  is  consistent  with 
the  charterer  having  the  absolute  possession  of  the  ship.    In  Campion  v.  Cohin  (3  New 
Cases,  17,  3  Scott,  338)  the  question  arose  upon  the  same  charter-party  as  that  in 
T.  Campion.    It  is  submitted  that  under  this  charter-party  the  plaintiffs  had  a 
right  to  the  pOBBeesion  of  the  ship  until  her  cargo  was  finally  discharged,  and  the  plea 
wckees  no  answer  to  the  declaration  as  to  the  chai^  of  excluding  the  plaintiffs  from 
the  vessel,  and  refuang  to  permit  them  to  remove  or  unload  the  cargo. 

[fiST]  With  respect  to  ihe  seventh  plea,  the  validity  of  that  plea  depends  on  tiie 
"BH  question  as  that  of  the  sixth ;  for  tiie  defendants  cannot  justafy  the  detention 
of  the  cargo  if  they  had  no  lien.  The  freight  for  the  homeward  cargo  was  payable  to 
As  charterer;  the  captain  who  was  appointed  by  the  charterer  as  his  agent,  having 
■^ued  ImUs  of  lading  making  the  goods  deliverable  to  Belcher.  As  regards  the 
rejoinder  to  the  replication  to  the  seventh  plea,  it  is  clearly  bad ;  for  all  that  it 
taTenes  is,  an  inference  of  law. 

The  eighth  plea  sets  up  an  agreement  by  which  Stockdale,  before  his  bankruptcy, 
mntd  with  the  defeoduits  to  deliver  to  Colchester  tiie  bills  of  lading  for  the  home- 
vvd  cargo,  and  to  empower  Colchester  to  receive  the  proceeds,  to  be  applied  as  in 
the  plea  mentioned,  and  justifies  the  taking  possession  of  the  cargo  under  such  agree- 
■mt  To  this  plea  the  plaintifia  have  relied,  that  at  the  time  of  the  agreement  no 
prt  of  the  eaigo  was  on  ooard  the  vessel,  any  of  the  bills  of  lading  m  existence, 
•■d  that  before  tiie  shipping  oi  the  cargo  or  the  existenoe  of  the  bills  of  lading  and 
Cdcbester  had  any  control  over  the  cargo,  and  while  Stockdale  was  the 
^fumt  and  reputed  owner  thereof,  Stockdale  became  bankrupt,  and  the  plaintalK 
*vc  ^ipointed  assignees,  whereby  the  authority  given  to  Colchester  and  the  agree- 

(i)  8  B.  &  C.  166,  2  Man.  &  K  47.  The  judgment  of  the  court  of  error  was  oon- 
imed  by  the  House  ol  Lords,  6  Bligb,  189,  2  Dow,  416. 
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ment  with  the  defeudante  became  revoked,  &c.  The  rejoinder  states  that  before  tiie 
bankruptcy,  and  before  any  revocation  of  the  agreement  or  authority,  certain  goodi 
were  shipped  at  Sierra  Leone  by  Stockdale's  agents,  as  part  of  the  homeward  cargo, 
which  goods  were  carried  to  the  river  Gambia,  where,  for  the  more  convenient  loading 
of  the  whole  car^o  they  were  landed ;  and  that  other  goods  provided  by  Stockdale's 
agents  at  the  nver  Gambia  were,  before  his  bankruptcy,  r^dy  for  shipment,  as  s 
further  portion  of  the  homeward  cargo ;  and  that  ^terwards  both  sets  of  goods  [I^ 
were  shipped  on  board  ihe  vessel  as  tiie  homeward  cargo  thereof.  It  is  clear 
the  rejoinder  affords  no  answer  to  the  replicatdon ;  for  it  amiears  on  the  face  of  the 
{headings  that  Colchester  never  was  in  the  poBseaaion  (d  the  carao  under  the  agree- 
ment^ or  of  the  biUs  of  lading,  previously  to  the  buikraptcy,  and  oonsequmtiy  that 
there  is  no  assignment  of  the  goods,  at  law  or  in  equity,  so  as  to  prevent  them,  on 
Stockdale's  baDKruptcy,  vesting  in  the  plaintiffs  as  his  assignees. 

Bompas  Serjt.  (with  whom  was  Greenwood),  contri.    The  tendency  of  the  later 
decisions  has  been  to  increase  the  power  of  the  ship-owner  to  hold  the  cargo  until  the 
freight  has  been  paid.    HuUon  v.  Bragg  has  been  repeatedly  overruled,  and  can  no 
longer  be  considered  as  law.    The  Master,  <&c.  of  the  Trinity  House  v.  Clark  was  decided 
on  the  specific  ground  that  the  government  had  a  complete  control  over  the  vessel, 
rather  than  on  the  terms  of  the  charter-party.   No  case  has  been  cited  at  all  ui^c«odi 
to  the  present^  where  the  point  determined  was  t^e  broad  question  of  lien.  There 
are  many  cases  where,  although  the  cluuter  purty  contained  words  of  demise,  the 
shipowner  has  been  held  to  have  a  lien.    In  Pavl  v.  Birck  (2  Atkyns,  631),  it  is  said 
by  Lord  Hardwicke,  "  As  to  the  general  law,  the  carge  is  no  doubt  liable  to  pfty  the 
freight,  or  the  expense  of  carrying  the  goods."    In  Mitchell  v.  Scaife  (4  Cam]^  298) 
the  vessel  was  let  for  a  voyage  from  Liverpool  to  Jamaica  and  back,  and  the  balance 
of  the  freight  was  to  be  paid  on  the  deliveiy  of  the  homeward  cargo  at  Liverpool,  by 
bills,  in  like  manner  as  here  the  balance  of  the  freight  is  to  be  paid  in  cash  on  the 
vessel's  final  discharge.    In  that  case  the  captain  had  signed  bills  of  lading  for  the 
c^wgO)  (which  was  the  property  of,  and  consigned  to,  a  third  [S29]  pw^y),  specifying  a 
rate  of  freight  amounting  to  a  less  sum  than  that  mentioned  in  the  charter-party.  It 
was  held  that  the  owner  had  a  lien  on  the  cargo  for  the  freight  speci&ed  in  the  bills  of 
ladiiig,  but  not  beyond.    In  BirUy  v.  Gladstone  (a),  where  the  vewel  was  let  to  freight, 
the  owner's  claim  to  freight  on  l^e  goods  actually  brought  home,  was  not  disputed. 
In  Taie  v.  Meek^  the  owner  of  the  vessel  covenuited  to  (Mliver  the  cargo  at  the  plaoe 
of  destination,  agreeably  to  bills  oi  lading  that  should  be  signed  for  the  same,  and  the 
freighters  covenanted  to  pay  for  the  freight  and  hire  of  (he  vessel  for  the  voyage  at 
certain  rates  per  ton,  &c ;  the  said  freight  to  be  paid  part  in  cash  on  tiie  day  the 
vessel  should  be  reported  inwards,  and  the  remainder,  by  bills  at  two  months  after  date 
from  the  day  on  which  the  delivery  should  be  complete.    The  master  having  signed 
bills  of  lading  for  the  delivery  of  the  freighters'  goods  to  order  or  assies,  they  paying 
freight  as  per  charter-party ;  it  was  held  that  the  owner  was  justified  in  detaining  l^e 
goods  until  payment  of  the  freight  stipulated  by  the  charter-party.    Gibbs  C.  J.  in 
delivering  judgment  says,  "  The  (question  is,  whether  the  delivery  of  the  goods  uid  the 
payment  by  a  bill  be  not  concomituit  acts,  which  neither  party  is  obliged  to  perfcm 
without  the  other  being  ready  to  perform  the  correlative  act    We  think  mey  are 
suoh."   In  Tate  v.  Meek  undoubtedly  there  were  no  words  of  demise ;  but  such  words 
did  oocur  in  Yates  v.  Ba*lston(8  Taunt  293,  2  K  Moore,  294),  and  Yates  v.  Jf^l 
(8  Taunt  392,  2  B.  Moore,  297) ;  notwithstanding  which  the  shipowners  were  held  not 
to  be  bound  to  part  with  the  goods  until  they  received  [630]  the  freight    SaviUe  v. 
Campion  is  in  many  respects  analogous  to  the  present  case,  and  is  a  strong  authority 
for  Uie  defendants.    Faith  v.  The  East  India  Company  (4  B.  &  Aid.  630)  is  also  an 
important  case  to  shew  the  lien  of  the  ship-owner  on  the  cargo  for  freight,  although 
such  freight  is  expressed  to  be  payable  for  the  use  or  hire  of  the  ship.    In  Christie  v. 
LeaiSt  Parke  J.  says,  "  The  question  in  all  these  cases  generally  has  been  a  question  of 
construction,  or  rather  a  question  of  fact  arising  out  of  t^e  construction,  whether  then 
has  been  an  entire  letting  or  parting  with  the  possession  of  the  ship  for  given  purposes, 
so  that  during  that  time  the  owner  has  no  efficient  control,  but  the  charterer  has  the 
full  dispo8iti(m  of  l^e  ship,  or,  in  other  words,  to  use  tiie  language  of  Oibbs  C  J.  in 
Tate  T.  Meekt  whether  the  delivery  of  the  cargo  and  the  payment  of  freight  are  to  he 

(d)  3  M.  &  S.  205.   See  also  GUMme  v.  Bailey,  2  Meriv.  401 
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floundered  as  ccmoomltant  acts.  When  the  fa/at  is  ascertained,  the  legal  result  is  dear." 
[Maule  J.  Here,  the  bills  of  lading  make  the  freight  on  the  homeward  cargo  payable 
to  the  charterer.]  It  is  usual  where  the  freight  to  be  paid  under  the  bills  of  lading  is 
Bore  or  less  than  that  stipulated  in  the  charter-party,  to  make  it  payable  to  the  charterer. 
The  pajrment  of  the  freight  and  the  delivery  of  the  cargo  clearly  are  concurrent  acts, 
and  the  shipowner  is  not  bound  to  deliver  the  goods  without  receiving  the  freight. 
In  SviaU  V.  Moaies  (9  Bingh.  574,  2  Moo.  &  Sc.  674)  there  was  an  express  contract  for 
alien,  and  Tindal  C.  J.  in  delivering  the  judgment  of  the  court  says^  "An  express 
oootnct  is  ^e  strongest  and  surest  ground  upon  which  the  right  of  lien  can  in  any 
cne  be  placed }  and  in  this  ohui«r-pMty  the  charterer  has,  in  effect^  covenanted  with 
tke  shipowner,  that  whatever  may  be  the  legal  operation  of  the  charter-party  as  between 
tkenueiTes,  the  charterer's  possession  [631]  of  the  ship  shall  be  l^e  possession  of  the 
owner  so  far  as  the  right  of  the  latter  to  a  lien  on  the  cargo  is  in  any  way  conoemed." 
That  ease  shews,  that  although  by  the  terms  of  the  charter-party,  the  possession  of  the 
ship  be  given  to  the  charterer,  the  owner's  right  of  lien  sheul  still  be  preserved  if  such 
appear  to  be  the  intention.  Whenever  freight  is  to  be  paid  on  the  delivery  of  goods, 
a  IwD  is  created  ;  for,  as  observed  by  Parke  J.  in  Christie  v.  Lewis,  when  it  is  ascertained 
diat  the  delivery  of  the  cargo  and  the  payment  of  freight  are  to  be  considered  as 
aacomitant  acts,  the  legal  result  is  clear.  [Maule  J.  Supposing  in  this  case  the  voyage 
had  terminated  within  the  six  months'!]  Campion  v.  Cotvin  (3  New  Cases,  17,  3  Scott^ 
338),  in  which,  as  already  stated,  the  question  arose  on  the  same  charter-party  as  that 
wludi  was  before  the  coort  in  Samlle  v.  Cantptonj  is  also  confirmatory  of  the  lien  of  the 
dafendants.  "By  tins  charter-puty,  the  defonduits  do  not  part  with  the  possession  of 
tha  ihip ;  tot  the  cabin,  deck,  and  other  portions  of  the  vessel  still  remain  under  their 
eontrol;  and  if  the  owners  are  in  possession  of  any  part  of  the  ship  they  are  in  possession 
of  Uie  whole ;  as  where  the  owner  of  a  house  sublets  a  part,  the  whole  is  in  law  considered 
to  be  in  his  possession.  The  defendants  also  undertake  to  keep  the  vessel  in  repair, 
and  ID  case  of  accident  the  monthly  payments  are  to  be  suspended.  Although  the 
charterer  was  to  have  the  privilege  of  putting  in  a  master  of  his  own ;  that  is  a  usual 
itipalatioD,  particularly  in  East  India  voyages.  The  charterer  also  agrees  to  be 
nspoosible  to  the  owners  for  the  master's  conduct "  whilst  he  should  have  the  navigation 
(tf  their  vessel."  Looking  at  the  whole  of  the  charter-party,  it  is  dear,  that  the  defen- 
dants never  intended  to  part  with  the  possession  of  the  ship. 

Sapposing,  however,  that,  in  stridmess,  tiie  defendants  had  not  a  lien  on  the 
homeward  cargo,  yet  [632]  where  there  are  concnirent  axsbB  to  be  performed  by  the 
parties,  the  party  seeking  to  enforce  performance  by  the  Other  side,  should  in  his 
oecluation  aver  performance  of  the  concurrent  acts  to  be  done  on  his  part.  In  Spiller 
T.  WaHakt  (2  B.  &  Ad.  155),  it  is  said  by  Lord  Tenterden,  "Where  by  one  an  d  the 
■ame  instniment  a  sum  of  money  is  agreed  to  be  paid  by  one  party,  and  a  conveyance 
of  ao  estate  to  be  at  the  same  time  executed  by  the  other,  the  payment  of  the  money 
and  the  execution  of  the  conveyance  may  very  properly  be  considered  concurrent  acts ; 
and  in  that  case  no  action  can  be  maintained  by  the  vendor  to  recover  the  money  until 
he  executes  or  offers  to  execute,  a  conveyance.     So,  in  Morton  v.  Lamb  (7  T.  R.  125), 

Keny<Hi  says,  **  Where  two  concurrent  acts  are  to  be  done,  the  party  who  sues  the 
other  for  non-perfornumce,  must  aver  that  he  had  performed,  or  was  ready  to  perform, 
hit  put  of  the  contract"  Joms  v.  Baa-Uey  (2  Dougl.  684),  PMli^  t.  Fiemng  (2  H.  Bla. 
^  and  Bawam  v.  Johnaon  (1  East,  203)  are  to  the  like  effect.  [Maule  J.  The 
vouatiDn  here  contains  a  general  averment  of  performance.  Channell  Serjt.  referred 
to  Pttiw  v.  MtmUm  (9  Bingh.  363,  2  Moo.  &  Sc.  484),  and  Kemble  v.  Af»/b(ante,  vol.  i. 

2  Scott,  N.  R.  121),  to  shew  that  such  an  averment  is  sufficient  on  general 
demurrer.]  Even  if  the  defendants  had  not,  strictly  speaking,  a  lien,  the  sixth  plea 
■  good.  [Tindal  C.  J.  You  may  set  out  in  your  plea  a  good  substantial  answer — a 
Tight  to  keep  the  goods — without  in  terms  alleging  that  they  are  kept  for  for  a  lien.] 
If  the  defendants  uiew  upon  the  deeUration  and  t^e  plea,  that  the  delivery  of  the  goods 
ud  the  payment  of  f  rei^t  are  to  be  concurrent  acts,  that  is  sufficient.  The  real  object 
of  the  declaration  is,  to  [533]  recover  damages  for  not  delivering  the  cargo,  and  it 
the  refosal  to  deliver  the  cargo  as  an  exclusion  of  the  plaintiffs  from  the  vessel 
'Wn  u,  however,  no  foundation  for  the  chai^  if  the  owners  never  parted  with  the 
If"Maion  of  the  veaseL 

The  Hen  claimed  in  the  seventh  plea,  is  upon  the  homeward  cargo  under  the  bills 
n  lidii^^  With  respect  to  the  rejoinder  to  the  repHcation  to  twt  plea,  tiie  only 
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point  in  which  the  defendants  could  take  issue  was,  whether  the  freight  was  payable 
to  them.  If  that  issue  had  been  taken  simply,  all  the  necessary  facts  would  not  have 
been  on  the  record.  The  defendants  therefore  set  out  a  number  of  facte  to  shew  that 
the  freight  was  payable  to  them,  and  then  take  issue  on  the  allegation  that  it  wu 
not  so  payable ;  consequently,  the  rejoinder  amounts  to  an  argumentatire  denial  with 
a  special  traverse  of  such  allegation.  It  is  said  that  the  traverse  is  a  mere 
inference,  but  if  so  tibie  replication  is  bad  as  not  being  in  confesraon  and  avoidawie. 

The  eu;hth  plea  involves  a  question  of  considerable  importance.   The  effect  (rf 
contotct  thereby  disclosed  is,  to  modify  the  charter-party,  and,  at  all  events,  to  nuke 
the  homeward  cargo  liable  for  the  freight.    The  contract  set  up  is  one  which  ia  by  no 
means  imusual,  namely,  to  bind  the  cargo  to  pay  the  freight    As  Stockdale  could 
not  pay  the  freight  then  due,  he  agreed  to  make  the  cargo  liable.    The  answer 
attempted,  is  that  Stockdale  became  oankrupt  before  the  goods  were  put  on  board. 
But  it  is  clear  that  the  agreement  amounted,  in  effect,  to  an  equitable  assignment  (A 
the  goods  (see  Bruce  v.  fVait,  3  M.  &  W.  15).    The  plaintiffs  contend  tiiat  uie  gooda 
were  not  bound  by  the  agreement,  as  they  were  not  specifically  set  out  The 
rejoinder,  however,  shews  that  although  not  on  board,  they  were  specifically  appro- 
pnated  for  the  cargo.    In  Brovm  v.  Healhcote  (I  Atkyns,  160),  one  R.  \V.  and  his 
partner  gave  [634]  a  bond  to  H.  for  12001.  and  the  same  day  assigned  by  deed  to  H., 
or  order,  the  goods  in  two  ships  ihen  at  sea ;  lud  also  thirteen  bills  of  lading  and 
policies  of  insurance  containing  the  said  goods  as  a  collateral  security.    The  latter 
were  indorsed  to  H.,  the  former,  not.    Upon  a  bill  brought  by  the  assignee  of  R.  W., 
who  had  become  bankrupt,  for  these  goods,  insisting  that  K.  W.  acted  as  the  risible 
owner,  the  ship  and  cargo  not  being  put  into  the  possession  of  H. ;  the  court  was  <3S 
opinion  that  every  thin?  which  could  shew  a  right  to  the  ship  and  cargo  being 
delivered  over  to  H.,  R.  W.  could  no  longer  be  said  to  have  the  onier  and  disposition 
of  them  within  the  meaning  of  the  21  Jac.  1,  c.  19,  s.  11,  and  consequenUy  th^  H. 
had  a  right  to  retain  the  ship  and  cargo  till  the  principal  sum  and  interest  were  paid. 
So  in  Lempriere  v.  PasUy  (3  T.  R.  485),  an  assignment  of  goods  at  sea  as  a  collateral 
security  for  a  debt,  and  a  subsequent  indorsement  of  a  bill  of  lading  were  held  good, 
as  against  the  assignees  of  the  assignor,  who  had  committed  an  act  of  bankrmvUj 
between  the  assignment  ot  the  goods  utd  the  indoraemeut  of  the  bill  of  lading.  The 

Srinciple  of  these  cases  was  recognised  in  Bvim  v.  Camxdho  (1  A.  &  £.  883,  4  N.  & 
[.  889).    Hutchinsm  v.  Heyworih  (9  A.  &  E.  376,  1  P.  &  D.  266)  is  also  a  stroiij; 
authority  upon  this  point. 

Channel!  Serjt.,  in  reply.  It  is  contended  that  the  court  should  treat  the  delivery 
of  the  cargo  and  the  payment  of  the  freight  as  concurrent  acts ;  but  the  balance  ^ 
the  freight  is  to  be  paid  on  the  discharge  of  the  vessel,  and  not  on  the  discharge  of 
the  cargo.  If,  as  put  by  Mr.  Justice  Maule,  the  voyage  had  terminated  within  the 
six  months,  it  is  clear  that  the  charterer  could  not  have  discharged  the  vessel,  but 
must  have  paid  a  monthly  com-[536]-pen8ation  for  the  renuunder  of  the  time ;  and, 
although  the  vessel  had  earned  no  freight,  he  must  still  have  paid.  This  case,  there- 
fore, difTers  from  toaster  v.  Smiih  (ante,  voL  L  407).  The  circumstanoe  relied  on— 
t^t  the  owners  were  to  repair  the  vessel,  funounts  to  nothing ;  such  a  clause  is  to  he 
foimd  in  every  charter-party.  The  owner  of  a  house  does  not  the  less  demise  a  house, 
because  he  covenants  to  repair  it. 

Supposing  the  defendants  bad  no  lion  on  the  cargo,  it  is  clear  that  it  never  came 
into  their  possession  until  they  improperly  seized  the  vessel  after  her  return  to 
England,  and  that  they  never  had  possession  of  the  bills  of  lading.  Moreover,  it  do 
where  appears  that  the  goods  were  appropriated  so  that  the  bills  of  lading  could 
operate  upon  them.  In  Brown  v.  Heatna^  and  Lempriere  v.  Faslet/,  the  goods  ware 
actually  assigned ;  but  here  every  thing  rested  in  contract^  the  defendaata  mvtx 
having  possession  of  any  document  as  a  symbol  of  title ;  and  ^ere  is  nothing  to  shew 
that  the  bankrupt  ever  lost  his  control  over  the  goods. 
Cur.  adv.  vult 

TiNDAl'  C.  J.  now  delivered  the  judgment  of  the  court 

This  case  came  on  upon  demurrers  by  the  plaintififo  to  tiie  sixth  plea,  and  to  the 
rejoinders  to  the  replications  to  the  seventh  and  eighth  pleas. 

The  action  was  brought  by  the  plaintiffs,  as  assignees  of  the  estate  and  effects 
Robert  Stockdale,  a  bankrupt^  for  the  breach  of  a  charter  party  of  a£&eightment^  made, 
before  the  bankruptcy  of  Robert  Stockdale,  between  the  deiradants  as  owners,  and 
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Bobeit  Stockdale  as  Q}iarterer,  of  tiie  ship  "  Maas."  By  the  charter  party,  as  set  out 
in  the  declaration,  the  defendants  agreed  to  lel^  and  Bobert  Stockdale  a^4ed  to  hire, 
On  ship  "  Maas  "  for  and  daring  [6§6]  the  term  of  six  calendar  months,  such  term  to 
commence  fourteen  days  after  the  vessel  should  be  ready  to  enter  at  the  Customhouse, 
upon  the  terms  and  conditions,  that  during  the  term  of  that  agreement,  or  as  therein- 
after provided,  the  affreighter  should  possess  the  entire  and  exclusive  use  and  disposal 
of  the  whole  reach  and  burthen  of  the  said  vessel,  with  the  exception  of  the  space 
oocopied  with  the  cabin,  together  with  room  for  the  usual  accommodation  of  the  crew, 
and  for  the  stowage  of  the  ship's  stores  and  provisions ;  that  the  master  should,  from 
time  to  time,  and  as  often  as  the  interest  of  the  affreighter  should  require,  take  on 
board,  sod  properly  stow,  all  such  lawful  goods,  to  the  extent  of  a  full  and  complete 
arm,  if  required,  as  should  be  tendered  to  him  for  that  purpose,  and  proceed  there- 
wito  upon  such  lawful  voyage  or  voyages  as  he  the  said  lUffreighter  or  lus  agents  should 
dinet  him  to  do ;  and  l^t  he  should  delivo*  the  said  goods  and  merchandise  agree- 
ably to  the  tolls  of  lading ;  that  the  freight  and  primage  for  such  goods  should  be 
payable  to  the  affreighter  or  his  order ;  that  in  the  event  of  the  completion  of  the  six 
moDths,  whilst  the  vessel  was  upon  a  voyage  or  after  she  had  commenced  taking  goods 
OD  board  for  a  voyage,  the  term  of  that  agreement  should  be  prolonged  until  the 
dittfaarge  of  her  cargo  after  her  arrival  at,  or  return  to,  a  port  in  Great  Britain,  at 
vhieh  place  the  final  completion  of  that  agreement  was  to  take  place,  unless  otherwise 
DDtually  agreed  between  the  owners  and  the  affreighter ;  the  owners  or  master  to 
keep  the  vessel  tight  and  manned,  provisioned  and  fitted  with  necessary  stores; 
in  consideration  <h  which  the  afikeighter  agreed  to  pay  to  the  owners  at  the 
nte  of  228.  per  ton  per  calendar  month,  for  so  long  as  she  should  be  employed 

hhn  as  i^reeaid  under  that  agreement;  such  consideration  to  be  paid  by 
one  moaHi'B  pay  in  advance  in  cash,  one  month  i^r  die  [537]  vessef  should 
be  entered  outwards,  one  month's  pay  that  day  two  months,  and  one  month's 
pay  st  the  expiration  of  each  succeeding  month  till  the  end  of  the  term  she 
va^t  be  employed, — thus  leaving  one  month's  pay  in  abeyance, — and  the  balance, 
in  cash,  on  her  final  discharge,  together  with  all  port-charges  and  pilotage,  except  in 
Great  Britain ;  the  master  to  be  supplied  with  such  cash  as  he  might  require  for 
dup's  disbursements  at  any  of  bis  loading  or  discharing  ports,  by  the  charterer's 
aeent,  free  of  commission,  taking  the  master's  draft  upon  bis  owners  for  the  same ; 
wliicfa  amount  was  to  be  paid  by  the  owners  or  deducted  from  the  balance  of  freight 
doe  to  the  Teasel.  The  declaration  then  states  certain  clauses  for  the  suspension  of 
^  monthly  payments,  during  interruptions  of  the  voyage,  for  repairs,  md  for  the 
eeaamg  of  all  payments  in  case  the  vessel  should  be  losl^  and  other  terms  not  material 
to  the  present  inquiry ;  and  then  proceeds  to  set  out  a  provision  that  the  charterer 
m  to  nave  the  privilege  of  putting  in  a  master  of  his  own  appointment,  he  finding 
the  cabin  with  all  stores,  and  paying  bis  wages,  the  owners  allowing  whatever  rate 
of  wages  they  paid  their  own  masters ;  and  that,  as  the  master  was  to  be  appointed 
b}'  the  charterer  to  superintend  his  interests,  the  owners  were  not  to  be  responsible  for 
aich  master's  acta  and  conduct  should  he  deviate  from  the  charter-party ;  but  the 
charterer  held  himself  responsible  to  the  owners  for  the  said  master's  honest  and 
wrrect  conduct,  and  strict  integrity  whilst  he  should  have  the  navigation  of  their 
rweL  The  decimation  then  proceeds  to  allege  mutual  promises  in  the  usual  general 
fom,  and  a  promise  by  the  d^enduits  to  suffer  imd  permit  the  master  to  perrorm  all 
tidiigi  him  to  be  performed  as  master  in  pursuance  of  the  charter-party,  and  to 
■offer  andpennit  the  delivery  of  the  cargo  according  to  the  terms  of  the  efaarter-party, 
aad  to  tmec  and  permit  the  [63^  charterer  to  use  the  ship  according  to  the  terms 

the  ehvter-party  during  its  continuance,  and  during  that  tune  to  possess  the  entire 
nd  exclusive  use  and  disposal  of  the  whole  reach  and  burthen  of  the  said  vessel, 
villi  the  exception  of  the  space  occupied  with  the  cabin,  together  with  room  for  the 
wial  accommodation  of  the  crew,  and  for  the  stowage  of  the  ship's  stores  and  provi- 
WM.  The  declaration  then  proceeds  to  aver  that  Stockdale  had,  before  his  bankruptcy, 
pot  in  the  ship  a  master  of  his  own  appointment ;  and  that  the  ship  proceeded  on  her 
^^oyage  mider  his  command ;  and  that  t^e  master  bad,  at  certain  places  named, 
tak«Q  on  board  goods  and  merchandize  according  to  the  terms  of  the  charter-party, 
•ad  after  the  ^nkruptcy  of  the  charterer  proceeded  therewith  on  the  homeward 
Tf^rage  of  the  vessel,  according  to  the  orders  and  directions  of  the  plaintiffs,  assignees 
of  the  charterer ;  and  thai  the  vesBcl  so  loaded  urived  at  London  at  the  West  India 
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Bocks,  the  six  months'  term  mentioned  in  the  charter-party  having  expired  after  tiie 
commencement  of  the  loading  of  the  vessel,  and  the  terms  of  the  agreement  having 
been  thereby  prolonged  until  after  the  discharge  of  her  cargo  at  a  port  in  Great 
Brittun.    The  declaration  then  proceeds  to  allege  performance  by  the  bankrupt,  and 
by  the  plaintiffs  as  assignees,  and  dle^s  as  a  breach  of  the  defendants'  promiae,  tlut 
they  did  not  suffer  or  permit  the  delivery  of  the  goods  and  meichandize  shipped  od 
boaro  the  vessel  in  pursuance  of  tiie  charter-party ;  but,  on  t^e  contrary  uureo^ 
althonidi  lAe  goods  were  ^  the  bills  of  lading  thereof  made  deliverable  to  tin 
plaintiff  Alexander  Biymer  Beloher,  who,  on  the  arrival  c£  the  vessel,  was,  and  thenoe 
hitherto  hath  been,  ready  to  receive  the  same ;  and,  although  the  plaiutafis,  as  audi 
assignees,  were  then  ready  and  willing  to  unload  the  same  at  the  West  India  Docka, 
and  to  take  the  same  from  alongside  at  their  expense,  and  to  deliver  the  [639]  now 
to  the  said  A.  B.  Belcher,  according  to  the  bills  of  lading ;  yet  the  defendants  refused 
to  deliver,  or  to  suffer  or  permit  the  master  or  any  other  person  to  deliver  the  cai^ 
to  the  said  A.  B.  Belcher,  agreeably  to  the  bills  of  lading,  or  to  the  plaintaffB,  md 
have  prevented  their  delivery,  and  detained  them  on  board  the  vessel  oontn^  to 
the  meaning  of  the  charter-party.   The  declaration  then  assigns  as  a  aeoond  breach 
that  the  defendants  would  not  suffer  and  permit  the  |daintiffs,  as  assi^ees,  to  use  or 
enjoy  tiie  vessel  according  to  the  terms  of  the  charter-party  during  its  coutnininoe^ 
or  during  that  time  to  possess  the  entire  and  exclusive  use  md  disposal  of  the  iriuk 
reach  and  burthen  of  the  said  vessel,  with  the  exception  stated  in  the  charter-par^, 
but  that,  after  the  bankruptcy  of  Stockdale,  and  after  the  ship's  arriviJ  in  Loodcn, 
and  before  the  dischai^e  of  the  cargo,  and  during  the  continuance  of  the  charter-party, 
they  deprived  the  plaintiffs  of  the  use  and  enjoyment  of  the  ship  and  every  part 
thereof,  and  the  defendants  themselves  seized  and  took  possession  of  the  whole  of 
the  said  ship,  and  excluded  the  plaintiffs  therefrom,  alleging,  as  special  damage,  the 
deterioration  of  the  goods,  and  the  loaa  of  profits  by  the  sale. 

The  defendants,  by  their  sixth  plea,  allege  that  after  the  making  the  chuier-parl^, 
and  during  the  subsistence  of  its  provisions,  and  after  the  bankruptcy  of  StockdaMi 
and  after  ike  uriv^  of  the  ship  at  London,  and  before  her  final  discharge,  a  lam 
sum  of  money  was  due  to  the  defendwits  as  owners  of  l^e  ship,  for  the  ose  of  oe 
shit^  accordii^  to  the  terms  of  the  charter-party,  and  for  the  &ei^t  and  carriage 
aaid  conveyance  of  the  cargo  and  goods  in  t^e  declaration  mentioned,  aocording  to 
the  terms  and  provisions  of  the  charter-ptuiiy ;  and  a  certain  other  sum  of  money  vas 
payable  to  the  defendants  on  the  final  discharge  of  the  ship,  for  the  use  of  the  said 
ship,  and  for  freight  and  carriage  of  the  [540]  cargo ;  yet  that  the  plainta&s  and 
R  Stockdale  would  not  pay  the  amount,  or  any  part  thereof,  and  the  same  remains 
unpaid ;  and  the  plea  then  proceeds  to  justify  the  refusal  to  deliver  tJie  cargo,  and 
the  detention  of  the  same  on  board  the  ship,  and  th^  refusal  to  permit  the  plajntifb 
to  remove  the  same,  and  the  keeping  possession  of  the  whole  ship  so  having  such 
cargo  on  board  as  uid  for  a  lien  for  the  moneys  so  respectively  due  and  payaWe 
according  to      terms  and  provirions  of  the  charter-party. 

To  ^is  plea  the  pkintafb  have  demurred,  and  have  assigned  several  camei  of 
special  demurrer,  to  which,  as  will  afterwards  appear,  it  is  unnecessary  to  advert 

Upon  this  demurrer  two  questions  were  argued  before  us — first,  whether,  by  the 
terms  of  the  charter-party,  the  defendants  had  any  lien  upon  the  cargo  in  respect  d 
the  freight  or  debt  due  under  the  charter-party  for  the  hire  of  the  ship — seooodly, 
whether  the  existence  of  any  such  lien  would  justify  the  defendants  excluding  the 
plaintiffs  from  the  ship  before  her  final  discharge. 

It  must  be  admitted  that  there  is  some  contradiction  in  the  authoritiee  bearing 
upon  the  first  point,  viz.  the  right  of  lien  in  the  owners  of  the  ship,  and  that,  in  Uw 
m&c  cases,  the  terms  of  actual  demise  have  not  been  considered  as  affording  so 
decisive  a  criterion  of  the  intention  of  the  contracting  parties  as  was  supposed  to 
belong  to  them  in  the  case  of  ffvtton  v.  Bragg  (7  Taunt  14,  2  Marsh.  339).  But 
when  the  Beveial  cases  are  closely  examined,  it  will  be  found  that  th»  appannt 
conflict  of  authorities  in  this  instance,  as  in  all  other  questions  arising  npoa  tke  era- 
struction  of  written  instrumraits,  arises  more  from  the  variety  of  terms  onployed  by 
the  parties  themselves  in  framing  their  contracts  than  from  difference  of  opinion  in 
the  judges  who  interpret  them ;  for  in  each  of  the  cases  in  [641]  which  the  owner's 
lien  has  been  supportol  notwithstanding  the  terms  of  express  demise,  other  stipulations 
will  be  found,  suiScieut  to  rebut  the  inference  that  the  owners  meant  to  part  with  the 
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poaessioQ  of  the  ship.  Thus,  in  MikkeU  t.  Seaife  (4  CiuDpb.  298),  BirUy  v.  Gladstone 
(}  M.  &  Sel.  205),  Votes  v.  EailsUm  (8  Taunt  293,  2  R  Moore,  294),  and  Christie  v. 
Laos  (2  Brod.  &  B.  410,  5  B.  Moore,  211)  l^ere  were  Uxtoa  that  shewed  that  the 
psyment  of  the  hire  was  to  be  either  precedent  to,  or  conoomitaat  with,  the  delivery 
of  the  jooda ;  whenas,  in  SmaU  v.  Moates  (9  Bingh.  674,  2  M.  &  Soott,  674),  the  lien 
of  the  owner  was  oxpresBly  reserved  by  the  chuter-paity.  In  each  ease  the  whcde 
cootnet  must  be  taken  together,  and  dne  efTeot  given  to  the  several  clauses  that 
eouoteiBCt  or  qualify  each  other ;  and  thus  it  often  happens  that  the  same  expression 
will  bear  different  meanings,  and  require  a  different  interpretation,  according  to  the 
ooDtext  of  the  instrument  in  which  they  are  foimd.  In  construing  this  charter-party, 
dier^ore,  we  have  not  relied  implicitly  upon  the  interpretation  put  by  judges  in  other 
eaMB  on  any  particular  expression  also  found  in  this  contract ;  but  we  have  collected 
iDtwtion  of  the  contracting  parties  from  the  whole  scope  of  the  instrument,  having 
idueooe  nevertheless  to  the  several  authorities  cited  at  the  bar,  as  guides  to  our 
dedsioa ;  and  we  are  satisfied  that,  in  this  particular  case,  according  to  the  terms  of 
tliis  partieolar  charter-party,  the  possession  of  the  vessel  was  given  up  by  the  owners 
to  charterer  during  the  continuanoe  oi  the  contract;  that  the  master  was  in 
posession  of  the  cargo  as  a^nt  for  the  charterer,  and  not  as  the  servant  of  the  owners ; 
thftt  personal  credit  was  given  to  the  diarterer  for  the  payment  of  the  hire  of  the 
tmkI  ;  and  that  no  lien,  or  right  of  stoppage  of  the  goods,  was  intended  to  [6421  be 
reeerred  to  the  owners  as  a  security  for  the  payment  of  the  contract  price.  And  we 
OfSDe  to  this  conclusion  because  we  iind  wonu  of  demise  large  enough  to  transfer  the 
poesession,  if  such  words  were  necessary.  We  find  also  the  owners  giving  to  the 
diarterer  the  power  of  appointing  his  own  master,  and  requiring  him  to  be  responsible 
for  the  conduct  of  the  master  so  appointed,  as  he  would  be  tor  the  conduct  of  his 
own  servant ;  and  we  find  that^  in  fact,  the  master  was  so  appointed  by  the  charterer. 
We  find,  further,  that  the  freight  for  tjie  goods  was  to  be  paid  according  to  the  bills 
of  laduig  to  the  master  thus  appointed  by  Uie  charterer,  for  uie  chu^rer's  use,  without 
ftipalation  for  its  application  towards  the  payment  oIL  iAa  agreed  price  for  the 
hire  of  the  vessel  And  we  further  find  that^  according  to  the  temu  of  the  oontauit^ 
tbe  partaes  contemplated  that  every  part  oil  the  cargo  would  be  delivered  before  the 
bahoce  reserved  would  become  payable ;  and  on  the  other  hand,  we  find  nothing  in 
tlie  GODtract  that  indicates  any  intention  to  make  the  deliveiy  of  the  cargo  to  depend 
npoD  the  precedent  or  concomitant  payment  of  any  portion  of  the  stipulated  price. 

We  are  therefore  of  opinion  that  neither  the  declaration  alone,  nor  the  declaration 
aod  sixth  plea  taken  together,  disclose  any  facts  that  would  give  the  defendants  the 
lien  vhich  they  claim ;  and  the  plaintiffs  therefore  will  have  judgment  on  the  demurrer 
to  the  sixth  ^ea.  On  this  ground  it  becomes  unnecessary  for  us  to  say  any  thing 
opcm  the  minor  point — of  the  exclusion  of  the  ]daintiffs  from  the  whole  of  the  vessel, — 
or  open  any  of  the  special  grounds  of  demurrer. 

the  seventh  plea  is  pl«uled  in  ^ect  to  so  much  of  the  declaration  as  relates  to 
the  alleged  breach  in  not  suffering  and  permitting  the  delivery  of  the  cargo,  and  in 
detum'ng  the  same  on  board  the  ship,  and  taking  and  detaining  possession  of  the 
vliole  oTthe  ship  with  the  [643]  cargo  on  board,  and  excluding  the  plaintiffs  tfaei-e- 
htRB,  and  in  justafication  in  substuice  alleges,  that  although  the  cargo  and  goods  were, 
by  the  bills  of  lading,  made  deliverable  to  A.  6.  Belcher  or  his  assigns,  he  or  they 
ptjiog  customary  freight  for  the  same,  and  although  the  freight  amounted  to  a  large 
niB,  sod  although  there  was  then  due  to  the  defendants,  as  owners  of  the  ship,  for 
the  use  of  the  said  ship  for  freight  and  carriage,  a  large  sum  according  to  the  terms  of 
the  ebarter-party,  and  although  a  further  sum  of  money  was  payable  to  the  defendants, 
H  owners  oi  the  said  ship,  on  her  final  discharge  for  the  use  of  the  said  ship,  and 
for  freight  «id  carriage  and  conveyance  of  the  said  cargo  and  goods,  yet  the  said 
A  ft  Bdcber  refused  to  pay  the  said  sums  <A  money,  or  any  other  sum,  for  freight  for 
the  Slid  goods ;  whereupon  the  defendants  refused  to  suffer  the  delivery  of  the  said 
pxdB  to  A.  K  Belcher  or  to  the  plaintiff  and  detained  the  same  on  board  the  said 
•hip^  and  refused  to  suffer  the  plaintiffs  to  remove  or  unload  the  said  cargo,  and  kept 
and  detained  the  possession  of  their  said  ship,  so  having  on  board  the  said  cargo ;  as 
lawfully  might,  for  the  cause  aforesaid. 

To  ika»  plea  the  plaintiffs  replied,  that  the  freight  so  payable,  according  to  the 
tenns  of  the  bill  of  hiding  by  the  said  A.  B.  Belcher  or  his  assies,  was  payable  to 
imm  M*C<smi^  as  the  master  and  agent  of  the  plainti£b  as  assignees  <ii  Stwchdale, 
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the  freight  being  by  the  terms  of  the  charter-party  payable  to  the  affrei^ter  of  the 
aaid  vwsel,  and  the  said  freight  Dot  being  payable  to  the  defendants  or  to  Jamn 
M*Ck>rmick  as  their  agent  in  wat  behalf ;  that  on  the  arrival  of  the  ship  the  plaintifii 
as  assi^ees  discharged  the  said  A.  B.  Belcher  from  paying  to  M*Gonmck,  and 
M'Cormick  from  receiving  the  freight^  and  required  M'OormicK  to  dehver  the  cargo 
without  payment  of  such  freight ;  and  that  the  aaid  James  [644}  M^Cmnick  ma  wa 
ready  and  willing  to  deliver,  and  but  for  the  hindrance  of  the  defendants,  and  timr 
BO  seizmg  and  taking  and  keepiiu'  poBaeasibn  of  the  ship  and  cargo,  woaU  have 
delivered,  the  cargo  to  the  said  A.  B.  Belcher,  without  the  payment  of  t^e  fra^t 

To  this  replication  the  defendants  rejoin,  that  James  M'Cormick  was  put  in  by 
Bobert  Stockdale  the  charterer  of  the  vessel  of  his  own  appointment,  under  and  in 
pursuance  of  the  privilege  reserved  by  the  charter-party,  as  the  defendants'  master  of 
the  said  ship,  and  as  their  agent  and  servant  in  respect  of  the  said  ship ;  and  th^  tiie 
said  James  M'Cormick  became  and  was  the  agent  of  the  plaintiffs  as  such  asBigneea, 
in  such  manner,  and  to  such  extent  as  by  the  charter-party  is  alleged  and  not  otiier 
wise,  tuid  that  the  said  James  M'Cormick  had  no  other  possession,  or  control,  or  dis- 
posal of  t^e  said  cai^  than  in  the  character  of  master  of  the  defendants'  vessel,  Kt 
appointed  as  foresaid ;  and  the  defendfmts  further  say,  that  although  the  frd^t  wu 
eventually  payable  to  the  affreighter,  yet  James  M*G(ninick  as      d^wdantv  master 
of  the  ship,  and  as  their  agent  with  the  knowledge  and  consent  of  ike  phdntaft  ngned 
the  bills  of  lading  mentioned  in  the  seventh  plea,  and  thereby,  on  behdf  of  the  daen- 
dante,  undertook  and  promised  that  the  goods  and  merchandise  in  that  plea  mentioned 
should  be  delivered  to  the  said  A.  6.  Belcher  or  his  assigns,  he  or  they  paying  frei^t 
for  the  same  as  customary,  to  the  defendants,  and  that  at  ike  time  of  the  signing  of 
the  bills  of  lading,  and  thence  hitherto  a  large  sum  was  due  and  owing  from  Robert 
Stockdale  to  the  defendants  according  to  the  terms  of  the  charter-party ;  and  that 
after  the  signing  of  the  bills  of  lading  according  to  the  provisions  of  the  charter-party, 
other  large  sums  of  money  became  due  to  the  defencunts  in  respect  of  the  fraigbt) 
before  and  on  the  arrival  of  the  ship ;  and  that  the  plaintiffa  had  notice  that  the  two 
sums  men-[645]-tioned  in  the  seventh  plea,  were,  according  to  the  terms  of  the  charto>- 
party,  due  and  payable  to  f^e  defendants,  and  were  then  unpau3,  and  were  requested 
to  pay  the  same ;  and  fJiat  the  plaintiffs  and  also  A.  R  Belcher  were  requested  by  the 
defendants  to  pay  to  them  the  mi^^t  as  customary,  according  to  the  terms  of  the  biDs 
of  lading  and  that  the  defendants  did  not  consent  that  the  assignees  should  discharge 
A.  K  !^lcher  from  paying  the  freight ;  without  this,  that  the  said  laat-mentioned 
freight  was  not  payable  to  the  defendants. 

To  this  rejoinder  the  plaintiffs  have  demurred,  assigning  several  special  grounds  of 
demurrer.  But  as  it  is  obvious  from  the  pleadings,  that  the  main  question  raised 
upon  this  demurrer  has  already  been  disposed  of  by  our  judgment  on  the  demurrer  to 
the  sixth  plea,  and  as  we  have  already  held  that  the  master  must  be  considered  as 
having  signed  the  bills  of  lading  as  agent  for  the  charterer,  and  to  be  entitled  as  su^ 
agfflit^  acid  not  as  the  servant  to  the  owners,  to  demand  the  freight  upon  those  hOk 
fnnn  condsnees,  and  t^at  the  defendants  had  no  lien  upon  the  goods  for  the  stipulated 
price  for  the  hire  of  the  ship,  it  will  be  unnecessuy  to  say  any  thing  more  upon  this 
part  of  the  case,  than  that  the  judgment  upon  this  demurrer  most  also  be  entered  far 
the  plaintiffs. 

The  eighth  and  last  plea  is  pleaded  to  so  much  of  the  declaration  as  relates  to  die 
alleged  breach  in  refusing  to  deliver,  or  to  suffer  and  permit  the  master  to  deliver, 
the  cargo  to  A.  B.  Belcher  or  to  the  plaintifis,  and  in  retaining  the  car^  on  board  the 
ship  and  refusing  to  suffer  the  plaintiffs  to  remove  or  unload  the  said  cargo.  The 
'defendants  by  this  plea  allege  that  before  the  bankruptoy  of  R.  Stockdale,  a  huge  snm 
of  money  became  due  from  him  to  the  defendants  according  to  the  terms  of  Uie 
charter-party,  to  recover  which  the  defendants  commenced  w  action  against  R  Stock- 
dale,  and  tb^t  before  bis  bankruptoy  it  was  ^;reed  between  B.  Stook-£64jQ^e  and 
the  defendants,  that  the  defendants  should  withdraw  tiieir  action,  and  all  ]KooeediuBi 
at  law  against  B.  Stockdale,  fuid  that  he  should  deliver  to  W.  0-.  Colchester  tiie  bus 
of  lading  for  the  then  homeward  cargo,  and  should  empower  W.  G-.  Colchester  to 
receive  me  amount  of  the  proceeds  thereof,  for  the  purpose  of  paying  in  the  first  plaee 
to  the  defendants  any  freight  that  might  be  due  to  them  on  the  charter-puty,  and 
the  balance  to  the  account  of  R.  Stockdale  with  W.  G.  Colchester ;  that  in  pursuanee 
of  the  agreement  the  defendants  withdrew  their  action  and  all  {Hiioeedinga  at  law 
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araiiut  R.  Stockd^e,  and  that  he  empowered  to  W.  G.  Colchester  accordingly ;  that 
after  the  arrival  of  tiie  vessel  a  large  sum  of  money  was  due  to  the  defendants  on  the 
ebvterparty  for  the  freight :  whereupon  the  defendants,  owners  of  the  ship  as  well  in 
tbedr  own  right,  and  also  as  agents  of  W.  G.  Colchester,  and  with  his  consent,  went  on 
board  of  the  ship  and  took  possession  of  the  homeward  cargo  for  the  purposes  last 
afwwaid,  and  in  such  right  and  as  such  agents,  and  in  pursuance  of  such  a^;reemait 
kod  authorial  refused  to  deliver,  or  to  suffer  or  permit  the  master  to  deuver,  the 
auvo  to  A.  B.  Belcher  or  to  the  piaintifis^  and  detained  t^e  same  on  board  the  ship^ 
aDarofuaed  to  soflbr  the  plaintinii  to  nmore  or  imload  the  aame;  as  they  lawfolfy 
Btigbt,  &C. 

To  this  plea  the  plaintifib  replied,  that  at  the  time  of  the  making  of  the  agreement 
tJwfdn  mentioned,  no  part  of  the  cargo  was  on  board  the  vessel,  nor  any  of  the  bills 
of  kding  in  existence,  nor  had  they  at  any  time  come  into  the  possession  of  W.  G. 
Colchester  or  of  the  defendants,  or  of  B.  Stockdale ;  and  that  the  authority  to  receive 
the  amount  of  the  proceeds  of  the  cargo  was  given  by  B.  Stockdale  to  W.  G.  Colchester 
hdcn  the  shipping  of  iAie  cargo,  or  the  existenoe  of  the  bills  of  lading ;  and  that  also 
befoe  the  shij^ine  of  the  cargo,  or  the  existence  of  the  bills  of  lading,  and  before 
W.  a  Colchester  [647]  had  any  control  over  l^e  cargo,  and  while  B.  Stocbiale  was 
tbe  iqtpareDt  and  reputed  owner  thereof,  and  whilst  the  defendants'  action  against  him 
wu  still  pending,  K  Stockdale  became  hwkrapt^  and  tiie  plainti&  were  wpointed 
Us  asBigiiees,  whereby  the  authority  given  to  W.  O.  Colchester  by  R.  Stookdale,  and 
dw  ^reemrat  made  with  the  defendants  became  revoked  of  which  the  defendants  lud 
Botiee  before  my  exerdse  of  the  authority  given  to  W.  O.  Colohestn*.  The  plaintiffs 
ID  their  rralication  further  allege  that  the  cargo  was  from  tiie  time  of  the  shipping 
tbereof  till  tJie  seizure  thereof  by  the  defendants  in  the  possession  and  conti^l  of  the 
pUintiffis  as  assignees,  and  of  James  MK)ormick  as  their  agent,  and  that  the  plaintifiGi 
bad  not  in  any  way  confirmed  or  assmted  to  the  agreement  in  t^e  last  plea  mentioned, 
«r  to  the  power  or  autliority  given  .by  B.  Stoekdale  to  W.  G.  Goluieeter,  but  had 
attoeether  rejected  the  same. 

To  this  replication  the  defendants  have  rejoined,  that  before  B.  Stookdide's 
baokniptcy,  ana  before  any  revocation  by  him  of  the  agreement,  or  of  the  authority 

f'roi  by  him,  certain  goods  had  beoi  provided  and  shipped  at  Sierra  Leone  by 
Stoekdale's  agoDts,  as  part  of  tlu  ship's  homeward  caiwo,  and  on  his  aoooont ;  and 
ttat  these  goods  were  ^terwards  earriea  in  the  ship  to  Uie  river  Qftmbia,  whwe  for 
As  porpose  of  more  conveniently  loading  the  whole  of  the  homeward  cai^,  they  were 
isHied  Mfore  B.  Stockdale's  bankruptcy,  and  there  remtuned  ready  for  shipment 
Hm  defendants  further  allege,  that  other  goods  provided  by  B.  Stockdale's  agents  at 
the  river  Gambia  were  also  before  his  bankruptcy  ready  for  shipment  on  his  aoooant 
as  a  further  portion  of  the  homeward  cargo ;  and  that  fJterwards  both  sets  of  goods 
wen  shipped  on  board  t^e  vessel  as  the  homeward  cargo  thereof ;  and  thereupon  the 
defendants,  for  the  purposes,  and  by  the  authority  in  the  last  plea  men-[648j-tioned, 
TOit  on  board  and  took  possessiim  of  the  homeward  cargo  of  the  ship,  and  refused  to 
driver  or  to  permit  and  suffer  tbe  master  to  deliver  the  cargo  to  A.  JB.  Belcher,  or  to 
the  plmiiiriiiw^  and  detained  the  same  on  board  the  ship,  tmd  reused  to  suffer  the 
fUntib  to  remove  or  unload  the  same,  as  they  lawfully  mighty  &o. 

To  tins  rejoinder  the  {daintifis  have  donnired  speeiaUy ;  but^  in  the  view  we  take 
of  the  ease,  it  becomes  onneoessary  to  ooosider  tiie  special  causes  of  drainrrer  assigned. 

In  considering  the  questions  raised  upon  these  pleadings,  it  must  be  remembered 
that  tiie  plaintim,  as  assignees,  take  the  property  of  Stockdale,  subject  to  all  the 
incumbrances,  equitable  as  well  as  le^^  to  which  it  would  have  been  subject  in  the 
bsoda  of  Stockdale  himself  if  he  had  continued  solvent,  except  in  those  eases  specially 
provided  for  the  bankrupt  act.  Two  questions,  therefore,  will  arise  npon  this 
morrer :  first,  whether  any  lien,  legal  or  equitable,  vested  in  Colchester  before  the 
iNmknnitcy  of  Stockdale ;  tmd,  secondly,  whether  such  lien,  if  it  existed,  has  been 
■fcted  by  the  bankruptcy  d  Stockdde.  It  was  not  contended  at  the  bar  that  tliere 
bad  been  any  legal  assignment  of  the  goods  to  Cc^cheeter,  but  it  was  argued  tiiat  the 
Wnament  stated  in  1^  eighth  t^m  amounted  to  an  equitable  assignmrnt  to  him,  and 
ttat  he  had  an  equitable  Iton  on  the  goods,  to  tiie  extent  ot  the  freigfat  due  to  the 
dfllMdant  on  the  charterparty ;  and  the  cases  of  Brown  v.  Seat/uxOe  (1  Atk.  160), 
iM^rim  V.  PaOey  (2  T.  B.  485),  Bwn  v.  Canalho  (I  Ad.  &  K  883,  4  N.  &  M.  889), 
nd  Sniehinaon  v.  Heyworth  <9  Ad.  &  E.  375,  1  P.  &  D.  266),  were  cited  as  authorities 
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for  tilu  point  According  to  ikeae  autboritiee,  tbere  can  be  no  donbt  that,  if  the 
goods  had  beeD  on  board  the  vessel,  and  the  bills  of  lading  [6491  had  been  handed 
over  to  Colchester  before  the  bankruptcy,  though  not  indorsed  to  mm  till  afterwards, 
he  would  have  acquired  a  good  equitable  lien,  not  only  as  t^ainst  Stockdale,  but  as 
against  the  assignees.  And,  according  to  the  opinion  of  LonT Hardwicke  in  Brom  v. 
Heatkcote^  he  would  have  acquired  such  lien  as  against  Stockdale  by  virtue  of  the 
agreement  alone,  without  the  delivery  of  any  bill  of  lading.  The  oases  of  Lemprim 
T.  Fastey,  and  Foamier  v.  CaWt  as  cited  by  Mr.  Justice  Ashhurst  in  the  former  case, 
were  decided  against  the  assignees,  on  the  ground  that  the  bankrupt  had  done  all  that 
was  in  Ms  power  to  complete  the  equitable  assignment,  and  to  deprive  himself  of  Uie 

Sower  of  disposing  of  the  property  assigned.  The  case  of  Bvm  v.  CanaUio  wu 
eoided  in  &vour  of  the  assignees,  because  tiie  equitable  assignment  was  not  oomplito 
before  the  bankruptcy.  In  tiie  case  of  HuiiMnson  v.  Heyworth,  the  bankrupt  had  wxA 
out  directions  to  his  agent  abroad  before  his  bankruptcy,  to  pay  a  pcfftaon  of  the 
proceeds  of  certain  shipments  to  certain  creditors  there ;  and  the  money  having  beea 
paid  after  the  bankruptcy,  and  after  notice  from  the  assignees,  the  question  waa, 
whether  the  bankrupts  directions  had  been  revoked  by  his  baiikruptcy;  and  the 
court  held,  tAiat  as  the  agent  had,  before  the  bankruptcy  of  his  principal,  pledged 
himself  to  the  creditor  upon  his  guaranteeing  him  against  the  claims  of  other  creditors, 
to  pay  over  the  money  according  to  the  pnncipal's  orders,  there  was  either  an  apjvo- 
priation  of  the  funds  to  that  extent,  or  an  equitable  assignment,  before  the  bankruptcy, 
and  abat  in  neither  case  was  there  any  revocation  by  tlie  bankruptcy  of  the  ownn-. 

On  the  part  of  the  pIainti£Es  it  was  contended,  uiat  neitJlia*  of  these  oases  waa  ia 
pmnt ;  tiiat  there  was  in  tMs  case  no  actual  assignment  of  the  goods,  but  only  a 
.«ontisct  to  assign  at  some  future  time ;  that  Colchester  [650}  never  had  posseenoi 
either  of  the  goods,  or  of  any  symbol  representing  the  goods ;  and  that  the  oontntA 
had  been  revoked  by  the  bankruptcy  of  Stockdale  before  any  cargo  had  been  finally 
shipped  on  board  the  vessel ;  and,  therefore,  before  t^e  contract  had  attached  to  any 
definite  goods,  and  while  it  was  uncertain  of  what  goods  the  cargo  would  be  eveotu- 
ally  composed. 

As  to  the  first  portion  of  the  cargo,  which  had  been  brou^t  on  board  the  vessel 
from  Sierra  Leone  to  the  river  Gambia,  and  there  unloaded  for  the  temporary  purpose 
of  more  conveniently  loading  the  whole  of  the  homeward  cargo^  we  think  that  those 
goods  are  sujBSoiently  alleged  to  have  been  in  the  possession  of  the  charterers,  at  the 
date  erf  the  agreement^  as  part  of  the  intended  homeward  cargo  mentioned  in  the 
agreement,  to  brii^  tiiem  within  t^e  terms  of  that  agreement,  as  equitably  assigned 
to  Colchester  for  the  purposes  mentioned  in  that  agreement ;  and  if  me  ot^er  part  of 
the  cargo  had  been  with  equal  clearness  described  to  have  been  in  iAie  possession  di 
the  charterers'  agents,  and  to  have  been  set  apart,  as  well  as  destined,  as  part  of  the 
homeward  cargo  before  and  at  the  time  of  the  agreement,  we  should  have  been  inclined 
to  hold  that  the  agreement  operated  as  an  assignment  in  equity  of  those  specific 
goods,  and  that  those  goods  were  sufficiently  identified  with  the  goods  that  form  the 
subject  of  the  present  action.  But  tliere  is  so  much  obscurity  in  the  luignage  of  the 
rejoinder  as  to  that  portion  of  the  caivo  that  was  provided  at  the  river  Gambia,  that 
we  find  it  impossible  to  say,  with  any  degree  of  certainty,  that  t^e  goods  which  wen 
afterwards  put  on  board  on  the  vessel  and  brought  to  England,  were  at  any  time 
before  the  bankruptcy  set  apart  and  definitely  «ppro|aiated  as  part  of  tke  hcnnowud 
cargo,  BO  as  to  form  the  subject  of  any  complete  aasi^mait  before  the  baDkrtq)tey  of 
Stockdale. 

But  this  becomes  of  less  importance,  because  we  are  [551]  of  opinion,  that  if  enoo^ 
had  been  shewn  to  make  out  a  valid  equitable  assignment  as  against  Stockdale  himsw 
if  he  had  remained  solvent,  still  the  property  in  all  the  goods  passed  to  the  plaintiff 
as  goods  in  the  order  and  disposition  of  the  bankrupt  at  the  time  of  his  bankruptcy, 
under  the  seventy-second  section  of  the  statute  6  G.  4,  c  16 ;  and  that,  therefwe,  as 
against  the  assignees,  Colchester  could  not  set  up  any  lien  under  tiie  agreement  sti^ 
in  the  plea.  Before  t^is  agreement  the  bankrupt  was  the  real  owner  ox  the  goods,  and 
according  to  the  most  favourable  view  of  the  statement  in  the  rejoinder,  was,  thn)U|^ 
his  agents,  in  actual  possession  of  them.  By  the  replication  it  is  alleged,  and  mt 
denied  by  the  rejoinder,  that  neither  Colchester  nor  the  defendants  ever  had  possei- 
sion  of  the  goods  forming  the  intended  cargo,  but  that  Stockdale  oontanoed  ths 
apparent  and  reputed  owner.   By  the  assignment  to  Coloheeta:,  he  became  in  equity 
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the  owner  of  the  goods  ;  and,  according  to  the  case  of  RyaU  v.  BoUe  (1  Atk.  165),  and 
maay  subsequent  eases,  an  equitable  assignee  is  to  be  considered  as  the  tnie  owner  of 
tiu  goods  assigned,  within  the  meaning  of  the  provisions  in  the  bankrupt  laws  respect- 
ing reputed  ownership.  If,  therefore,  the  goods  forming  the  intended  cargo  were  in 
tbe  poBsesflion,  order,  and  disposition  of  Stockdide  at  the  time  of  his  bankruptcy,  with 
ths  otHuent  of  Colchester  the  true  owner,  the  property  in  those  goods  would  pass  to 
theurigDew.  Axid  as  by  the  pleadings  it  is  admitted,  that  the  ^nkrupt  was  left  in 
ule  possession  and  management  m  the  cargo,  with  full  power  to  dispoee  of,  or 
ffin  credit  apon,  any  part  m  it,  having  parted  wit^  no  document  that  was  essenlaal 
to  Ids  power  of  disposal,  we  see  no  ground  upon  which  we  can  hold  these  goods  to 
be  exempted  from  the  operation  of  the  sisventy-seeond  section  of  the  bankrupt  act 
(SG.ia  16). 

^iBS\  The  judgment  must  therefore  be  entered  for  the  plaintifis  upon  this  demurrer, 
as  weU  as  upon  the  former  demurrers  before  considered. 
Judgment  for  tiie  {damfafb. 


Thavxs  Havtcn  Dock  and  Railway  Cobcpant  v.  Rose.   May  31,  1842. 

[S.  C.  5  Scott^  N.  R  524.  3  Eailw.  Cas.  177  ;  2  D.  N.  S.  104 ;  12  L.  J.  C.  P.  90. 
Eelerred  to.  New  Sambnxro  Phosphate  Compam/y  v.  Erhnger,  1877-78,  5  Ch.  D.  100; 
3  App.  Gas.  1218.  ConsidOTed,  In  re  Alma  ^pmwoif  GomM/ay,  1&80, 16  Ch.  D.  681 ; 
York  TVomiR^s  Company  v.  WUhas,  1882,  8  Q.  K  D.  697T] 

By  \  private  act,  the  business  of  a  company  thereby  incorporated  was  to  be  carried  on 
by  twelve  directors ;  five  of  whom  were  to  be  a  quorum.  There  were  provisions  in 
the  act  as  to  the  election  of  new  directors  in  case  of  death,  &c.  'the  directors 
w«re  authorised  to  make  calls,  and  in  case  of  non-payment,  the  company  had  power 
tosDe.— An  action  having  been  brought  for  calls,  the  defendant  in  March  suffered 
judgment  by  default  In  Trinity  term  following  he  applied  to  set  aside  the  judg- 
ment^ upon  the  ground  that  at  the  time  the  calla  were  made,  there  were  only  seven 
directors;  and  wat  he  had  only  lately  learnt  that  fact. — The  court  refused  the 
mdicatioii,  holding  that  the  enactment  as  to  l^e  number  of  directors  was  only 
(nrectory. — ^Alao,  semble,  that  the  application  was  made  too  late. 

Bnopu  SwjtL,  on  behalf  of  the  defendant^  moved  for  a  rule  oaUing  upon  the 
piiiBtiffii  to  shew  cause  why  the  judgment,  which  had  been  signed  in  this  cause,  and 
■S  nfasequent  proceedings,  should  not  be  set  aside  for  irr^ulanty. 
He  company  was  incorporated  by  a  private  aot^  6  &  7  W.  4,  c.  cviii.,  by  the 
and  style  of  The  ThameB-HaTen  Dock  and  Railway  Company  (a).   The  [S88] 


(o)  The  following  sectioDs  of  this  act  were  referred  to  in  the  argument : — 
Section  108  enacts,  that  the  business  and  concerns  of  the  company  shall  be  carried 
OD  onder  ^e  management  of  twelve  directors,  to  be  chosen  from  time  to  time  from 
aungst  the  proprietors  for  the  time  being  of  the  company,  qualified  by  holding  ten 
4am  or  apwards  each ;  and  that  such  directors  shdl  have  the  general  management^ 
dnetacn,  stqierinteodenoe,  and  control  of  the  business  and  oonoems  of  the  company, 
and  tbeoutody  oi  the  comnum  seal  of  the  company,  with  power  to  use  the  same  on 
ttor  behalf  and  also  the  custody  of  tiie  books  (H  account,  and  other  books,  deeds, 
uA  papers,  and  shall  have  power  to  direct  the  mveatmenf^  calling  in  and  laying  out, 
■le  and  disposal  of  the  stock,  effects,  funds,  moneys,  and  securities  of  the  company, 
ud  all  other  the  dealings  of  the  company,  and  to  call  and  appoint  the  times  and 
pbees  of  holding  general  and  other  meetings  of  the  proprietors,  and  to  superintend, 
direct,  and  control  the  correspondence  and  mode  of  keeping  the  accounts,  and  the 
iieertainment  of  dividends,  and  the  profits  on  shares,  uid  to  do  all  other  things 
■Messaiy,  or  to  be  deemed  by  them  proper  or  expedient,  for  carrying  on  the  business 
ad  eoBoems  of  the  company,  and  to  enforce,  perform,  and  execute,  all  the  powers, 
■rtfatnties,  privileges,  acte,  and  things  in  relatwn  to  the  company,  and  to  biiul  tiie 
«n|May,  as  if  tfae  same  were  done  by  tiie  whole  corporation,  except  suoh  as  are 
raqoirad  to  be  done  at  scHue  general  or  special  meeting  of  the  company ;  and 
Ae  dmekon  for  t^w  time  bein^  sbalThave  power  to  frame  rcMS  uid  regulations,  and 
praeribe  ih»  orders  and  direobons  for  carrying  cm  the  business  and  otmcems  of  the 
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deCendant  was  a  proprietor  in  the  company,  and  the  action  was  brought  ujaiost  Mm 
in  respect  oi  calls.  He  [664]  had  suffered  judgment  by  default  on  the  10th  of  Mardt 
last ;  but  the  affidavit  on  which  the  motion  was  made,  [666]  stated  that  it  had  only 
lately  come  to  his  knowledge,  that  there  were  only  seven  directors  d  tib«  amfeaj  tt 
the  time  the  calls  in  question  were  made. 

company,  and  alter  and  vary  the  same  from  time  to  time  as  they  in  their  disovtion 
shall  think  fit  ]  and  all  such  rules  and  regulations  shall  have  the  force  of  bye  laws, 
provided  the  same  be  not  repugnant  to  any  of  the  provisions  of  the  act,  nor  to  ao; 
bye  law  which  may  have  been  duly  j^tassed  at  any  general  or  special  meeting  of  tibe 
proprietors  of  the  company ;  and  no  individual  proprietor,  not  being  a  director  (ezo^ 
as  hereinafter  provided),  shall  have  a  right  to  any  intetferenoe,  maoagement,  direction, 
or  control  in  or  over  the  business  and  concerns  of  the  company,  or  tAa  capital,  stod^ 
or  effects  thereoi 

Sect  109  enacts  that  nine  individuals,  therein  named,  shall  be  the  first  diieeton 
of  the  company,  and  that  they  shall,  unless  they  or  any  of  them  sh^l  sooner  die^ 
resign,  or  become  disqualified,  as  thereinafter  mentioned,  continue  in  office  until  the 
first  general  meeting  of  the  company  to  be  held  after  the  passing  of  the  act ;  tAat  at 
such  meeting,  all  the  directors  shall  go  out  of  office,  and  twelve  directors  shall  be 
elected  in  their  place  and  stead,  who  shall  continue  in  office  until  the  first  half-yearly 
meeting  of  the  company  in  the  year  1838 ;  that  at  such  half-yearly  meeting  in  1838, 
three  of  the  directors  who  shall  have  been  so  elected  as  aforesaid  (to  be  determined 
by  bidlot  amongst  themselves)  shall  go  out  of  office;  that  at  each  first  half-yearly 
general  meeting  in  the  three  following  years,  three  of  the  directors  who  tHoB^  have 
Been  so  elected  as  aforesaid  (to  be  determined  by  ballot  amongst  themselves)  shall  go 
out  of  office,  and  at  each  half-yearly  general  meeting  in  every  subsequent  year 
three  directors  who  shall  have  been  longest  in  office  since  their  last  election,  shall  go 
out  of  office ;  and  at  ever^  general  half-yearly  meeting  at  which  three  direotora  are  to 
go  out  of  office  as  aforesaid,  l^ree  new  directors  shall  be  elected. 

Sect.  110  provides  and  enacts,  that  any  director  who  shall,  by  ballot  or  rotation, 
go  out  of  office,  may  be  immediately  or  at  any  future  time  re-elected  by  the  oompaoy 
as  a  director,  and  that  after  such  re-election  he  shall,  with  reference  to  the  going  oat 
in  rotation,  be  considered  as  a  new  director. 

Sect.  1 1 1  provides  and  enacts,  that  no  person  holding  any  office,  &c.,  or  being  con- 
cerned or  interested  in  any  contract,  under  the  compuiy,  shall  be  capable  ai  being 
chosen,  or  eontinuing,  a  director,  nor  shall  any  director  be  capable  of  accepting  any 
office,  place,  or  employment,  or  of  taking,  or  being  concerned,  or  interested  in  any 
oontasct  under  l^e  company ;  and  that  in  either  of  the  said  cases,  the  parly  so  offiun- 
ing  shall  f wf^t  the  stun  of  50L  during  the  time  he  shall  be  a  director ;  and  that  if 
fmy  director  sludl,  at  any  tame  subsequent  to  his  election,  accept  or  oontinae  to  hold. 
any  other  office  or  place  of  trust  or  profit  under  the  company,  or  sh^l  either  directly  or 
indirectly  be  concerned  in  any  contract  mih  the  company,  or  shall  participate  in  any 
manner  in  cuiy  work  to  be  done  for  the  company,  or  shall  at  any  time  cease  to  be  a 
proprietor  of  ten  shares  at  least  in  the  undertaking,  the  office  of  such  director  ahall 
thereupon  become  vacant,  and  he  shall  thenceforth  be  disqualified  from  voting  or 
actang  at  any  succeeding  meeting  of  directors :  provided  nevertheless,  that  until  the 
disqualification  of  any  director  shtdl  have  been  communicated  to^  and  recorded  by,  a 
court  of  directors,  every  act  and  proceeding  to  whidi  such  disqu^ified  direetw  unll 
have  been  a  party,  shiul  be  as  binding  and  effectual  as  if  no  such  disqualification  had 
taken  place :  provided  also,  that  it  shall  be  lawful  for  any  general  meeting  to  (onnpt 
any  particular  person  fnnn  the  operation  of  this  present  claiue,  in  case  they  shall  detn 
it  acmntageous  so  to  da 

Sect  113  enacts,  that  when  any  director  elected  by  virtue  of  tiie  act,  afai^  die  or 
resi^  or  become  disqualified  or  incompetent  to  act  as  a  director,  or  shall  cease  to  be 
a  director  by  any  other  means  than  by  going  out  of  office,  it  shall  be  lawful  for  the 
remaining  directors  to  elect  some  other  proprietor  duly  qualified  to  be  a  director ;  and 
that  every  such  proprietor  so  elected  to  fill  up  any  such  vacancy,  shall  continue  in 
office  so  long  only  as  the  person  in  whose  place  or  stead  he  may  be  elected  would  have 
been  entitl^  to  continue  in  office  had  be  lived  and  remained  in  office. 

Sect  116  enacts,  that  the  directors  for  the  time  bang  shall  meet  together  at  the 
office  of  the  company  <nice  at  least  in  every  two  cal«idar  montlu,  and  at  audi  other 
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[666]  The  learned  serjeant  contended  aa  by  the  108th  section  (supn,  652), 
all  toe  buaineu  and  concerns  of  tiie  company  were  to  be  catried  on  by  twelve  directon, 
and  that  as  there  were  only  seven  at  tiie  time  the  calls  were  made,  in  respect  of  which 
the  action  was  brought,  there  were  no  proper  parties  to  maintain  the  action.  [Maule  J. 
The  1 1 2th  sectaon  (supra,  554)  says,  that  when  any  of  the  twelve  directors  shall  die, 
"  it  shall  be  lawful  for  the  remaining  directors  to  elect  some  other  proprietor,  &c., 
to  be  a  director."    It  does  not  say  it  shall  be  necessary  to  do  [667]  so.    Cresswell  J. 

times  as  they  shall  think  proper,  and  at  such  other  times  as  they  shall  be  convened  as 
hereinafter  mentioned  ;  and  each  of  such  meetings  shall  be  styled  a  court  of  directors ; 
but  tjiat  no  meeting  shall  be  deemed  a  court  competent  to  enter  and  determine  upon 
buuness  unleas  at  ^ast  five  directors  shall  be  present  at  the  commencement  of  the 
bnnpeai,  and  when  a  decision  takes  place  upon  the  whole  or  any  part  of  the  business ; 
md  if,  on  the  day  appointed  for  such  meeting,  a  sufficient  number  of  directors  to  con- 
ititute  a  court  shall  not  attend,  then  and  in  every  such  case  the  meeting  shall  be 
■djonmed  to  the  next  or  some  subsequent  day  by  the  directors  then  present,  but  if 
Dooe  be  present,  then  by  the  secretary  of  the  said  company,  or  such  other  person  as 
ihall  attend  in  his  place ;  and  that  any  director  shall  be  at  liberty  to  call  an  extra- 
ordinary meeting  of  directors,  upon  such  notice  and  in  such  nminer,  and  to  consist 
of  at  least  such  number  (not  being  less  than  five),  as  shall  from  time  to  time  be 
provided  by  the  bye-laws  of  the  company,  or  the  orders  of  the  court  of  directors,  &c. 

Sect.  118  enacts,  that  the  directors  shall  have  full  power  from  time  to  time  to 
nuke  such  calls  of  money  from  the  several  subscribers  to,  and  proprietors  for  the  time 
bong  of,  t^e  undertaking  not  emeeding  in  the  whole,  including  the  sums  already  paid 
in  rmect  ol  such  share,  thb  sum  of  160L  for  eaeh  share,  as  they  shall  from  time  to 
tbne  find  Deeessary  for  the  purposes  of  the  undertaking ;  so  tiiat  no  call  shall  exceed 
tks  nun  of  6L  upon  each  share  in  the  undertaking,  and  so  that  the  total  amount  of 
neh  calls  in  any  one  year  shall  not  exceed  201  upon  each  share,  and  that  there  shall  be 
u  interval  of  three  lender  months  at  least  between  every  two  successive  calls ;  and 
that  such  several  sums  of  money  so  to  be  called  for  shall  be  paid  into  such  bank  or 
baolu,  or  to  such  person  or  persons  and  at  such  time  and  place  and  in  such  a  manner, 
tt  the  directors  shall  from  time  to  time  order  and  appoint,  and  that  of  such  time  and 
plioe  twenty-one  days  notice  at  the  least  sh^l  be  previously  ^ven  by  advertisement, 
nndw  the  hand  of  the  secretory  for  the  time  being,  inserted  m  two  or  more  London 
nenpfierB,  and  in  <Hie  or  more  newsp^r  or  newspapers  usually  circulating  in  the 
eoaotf  of  Essex. 

Sect  119  enacts,  that  the  court  of  directors  for  the  time  being  shall  have  full 
power  and  aut^OTity  to  use  tiie  common  seal  on  behalf  of  the  company ;  and  that  all 
Mntzacts  in  writing  relating  to  the  affiura  of  the  company,  which  shall  be  signed  by 
■By  three  of  the  directors  in  pursuance  of  a  resolution  of  a  court  of  directors,  shall  be 
tnnding  on  the  company  and  all  other  parties  thereto,  their  respective  successors, 
Imus,  &C.  and  actions  smd  suits  may  be  maintained  thereon,  and  damages  and  costs 
noovered  by  or  agunst  the  company  or  any  other  parties  thereto,  uuling  in  the 
execution  thereof. 

Sect  123  enacts,  that  the  several  parties  who  have  subscribed,  or  who  shall  here- 
after subscribe,  for  or  towards  tiie  undertaldng,  and  every  proprietor  of  any  share  in 
t^  ondertakiD^  shall  pay  the  respeejive  sums  of  money  by  them  respectively  subscribed 
^1  or  such  parts  or  proportions  thereof  as  shall  from  time  to  time  be  called  for  by  the 
dinctocs^  by  virtae  oS  and  parsuant  to  the  powers  and  authorities  of  the  act,  to  such 
pennia  and  at  such  times  and  places  as  the  directors  shall  from  time  to  time,  in 
OMiiDer  thereinbefore  mentioned,  direct  and  appoint ;  and  that  if  any  proprietor  of  any 
ndi  shares  shall  refuse  or  neglect  to  pay  his  ratable  proportion  of  the  money,  so  to  be 
called  for  at  such  time  and  in  such  manner  as  aforesaid,  >  hen  and  in  such  case,  and  so 
often  as  the  same  shall  happen,  such  proprietor  shall  pay  interest  for  the  same  after 
thetateof  five  pounds  per  centum  per  annum,  from  the  day  appointed  for  payment 
*here<rf  up  to  the  time  when  the  same  shall  be  actually  paid ;  and  that  if  any  pro- 
prietor of  any  such  share  shall  neglect  or  refuse  to  pay  such  his  r  table  proportion, 
*i>SB(ber  wit^  interest  (if  any)  accruing  for  the  same,  for  the  space  of  one  calendar 
■Mth  next  after  f^e  day  appointed  for  the  payment  thereof,  then  it  shall  be  lawful 
w  the  company  to  sue  for  and  recover  the  same,  with  full  costs  of  suit,  in  any  of 
Hii  Majesty's  courts  of  reoord,  by  actimi  ol  d^  or  on  the  case,  or  by  bill,  &c 
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Is  there  any  thing  in  the  act  that  requires  the  action  to  be  brought  by  tmHn 
directors  1]    Not  in  express  terma ;  but  it  is  submitted,  that  as  twelve  diredxm  an 
required  to  tranaaot  Hhe  badness  of  the  company,  when  there  are  not  so  many,  then 
is  in  fact  no  oompany.    The  expression,  that  "  it  shall  be  lawful "  tfxe  them  to  proceed 
to  an  election  in  oases  of  a  vacancy,  must  be  oonstaned  in  an  imperative  sense  (vide 
1  Wms.  Saund.  58,  n.  (1)).    The  116th  section  (supra,  554)  provides  that  five  directras 
may  act  as  a  quorum,  but  the  five  must  be  part  of  the  twelve.    [Maule  J.    The  other 
directors  may  have  died  or  become  disqualified.]    Then  the  remaining  directors  sn 
bound  to  proceed  to  a  new  election.    [Tindal  C.  J.    There  must  be  some  interval 
between  the  death  of  a  director  and  a  re-election.    Maule  J.    Or  there  may  not 
remain  twelve  shareholders  with  ten  shares  each,  which  is  the  qualification  requinte 
to  become  a  director.]   In  that  case  the  corporation  would  be  at  an  end.   [Maiile  J. 
There  might  be  ground  for  applying  for  a  mandamus  in  the  present  st^  of  the 
oompany,  to  order  them  to  proceed  to  a  new  election  ;  but  it  would  be  going  a  great 
way  to  set  aside  the  [Hxweedings  in  an  action.]   Suppose  there  were  only  one  director 
lef^  it  could  not  be  said  that  the  company  was  then  properly  constituted  so  as  to  me 
other  parties.    And  the  same  principle  will  apply  to  the  present  state  of  facts. 
[Ckiltman  J.    There  does  not  appear  to  be  any  irregularity  on  the  face  of  the  pro- 
ceedings ?]   There  does  not ;  but  they  would  appear  equally  regular  if  the  action  were 
brought  by  a  stranger  in  the  name  of  the  company.    In  such  a  case  the  court  would 
set  aaide  the  proceedings,  on  the  ground  that  the  action  had  been  brought  withwit 
authority.    [Maule  J.    There  might  be  some  ground  for  that  argument  if  the  applica- 
tion were  made  on  the  [608]  part  of  the  company ;  but  here,  they  appear  to  approve 
of  the  action.    They  might,  if  they  had  thought  proper,  have  called  a  meeting  uid 
instructed  counsel  to  state  that  the  action  was  brought  without  their  authority.]  It 
is  submitted  that  it  is  equally  open  to  the  defendant  to  rely  upon  that  pointy  as  tiien 
are  no  parties  in  existence  legally  competent  to  authorise  the  action.    The  {Nresoit 
applicauon  has  been  made  at  the  earliest  possible  period,  as  it  appears        tlie  affidavit 
fiiat  it  was  only  during  the  present  week  that  Uie  defendant  discovered  there  wen 
only  seven  directors  when  the  calls  were  made  upon  which  the  action  is  brought 
[Maule  J.    It  may  be,  that  only  seven  attended  at  the  meeting.    Tindal  G.  J.  Or 
the  number  may  have  been  filled  up  before  the  action  was  brought ;  and  the  twelve 
directors  may  have  adopted  the  acts  of  the  seven.    CresswoU  JT   The  123d  sectaon 
(supra,  666)  says,  that  "  it  shall  be  lawful  for  the  company  to  sue."]   But  the  company 
have  no  power  to  act  unless  there  are  the  proper  number  of  directors.    [Coltman  J. 
If  the  defendant  had  paid  these  calls,  could  he  have  been  rec|uired  to  pay  them  again  1] 
It  is  submitted,  that  if  fresh  calls  had  been  made  by  a  meeting  of  twelve  direct(«B,  Iw 
would  have  beni  liable  to  pay  t^ose  calls.    In  order  to  constitute  a  proper  meeting,  it 
is  necesswy  to  summon  twelve  directors ;  five  of  whtmi  may  act   But,  in  the  present 
case,  there  can  have  been  a  summons  of  seven  only ;  and  five  of  that  number  have  no 
power  either  to  make  calls,  or  to  authorise  the  action  being  brought 

Tindal  G.  J.  This  is  confessedly  a  case  of  the  first  impression,  no  precedent 
having  been  shewn  for  a  similar  application. 

The  first  observation  that  occurs  is,  that  this  is  a  [509]  very  late  period  for  making 
t^e  application.  The  judgment  was  signed  in  Maroh,  and  the  defendant  at  that  tame 
had  all  the  means  of  knowledge  which  he  now  possesses,  so  far  as  they  are  derived 
from  the  act  of  parliament,  and  an  inspection  of  ihe  books  of  the  company ;  but  he 
does  not  make  this  application  tall  nearly  the  middle  of  Trinilnr  term,  mien  tihe  con- 
sequence of  acceding  to  it  would  be,  that  the  inooeedings  would  stuid  over  till  after 
l^e  long  vacation. 

But^  independently  of  this,  I  think  there  is  no  ground  for  the  present  iraptication. 
The  action  is  brought  by  tiie  company  for  a  debt,  admitted  by  the  defendant  to  be 
due,  as  he  has  allowed  judgment  to  go  by  default.  The  act  says  that  the  oompany 
may  sue ;  and  they  have  sued  in  this  instance.  It  is  however  contended,  that  upon 
this  power  to  sue  must  be  ingrafted,  what  is  said  in  another  part  of  the  act — that  tJie 
business  and  concerns  of  the  company  shall  be  carried  on  under  the  management  <A 
twelve  directors ;  but  that  I  think  is  matter  of  direction  only.  If  any  pcuty  is 
dissatisfied  with  the  proceedings  of  the  company  because  there  is  not  the  full  number 
of  directors,  he  may  apply  for  a  mandamus  to  have  the  number  completed.  If  the 
fact  M  the  number  not  being  completed  is  an  answer  to  an  action  for  calls,  it  is  plead- 
able as  such,  fuid  ought  to  nave  oeea  fdeaded  in  this  instuice ;  bat  a  defendant  can* 
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not  ^ply  to  tiie  equitable  jurisdictioa  or  the  discretion  tA  the  court,  to  set  aside  a 
judement  upon  groonds  which  might  have  been  pleaded  as  an  answer  to  the  actioD. 

It  i^pean  to  me,  that  the  proper  parties  to  the  record  bfflng  b^ore  us,  and  the 
debt  being  admitted,  the  court  oi^^t  not — especially  at  this  praiod  of  lime — to  inter- 
fere in  the  matter. 

COLTKAN  J.  This  is  an  application  to  the  summary  jurisdiction  of  the  court,, 
irhich  ought  not  to  be  acceded  [560]  to,  unless  for  the  purpose  of  furthering  justice. 
It  has  not  been  shewn  that,  if  the  money  were  paid  in  this  action,  it  could  be  recovered 
Moin  from  the  defendant :  and  it  appears  to  me  that  it  could  not.  I  agree,  therefore, 
tost  there  ought  to  be  no  rule. 

Hadu  J.  I  am  of  the  same  opinion.  I  do  not  think  that,  according  to  the  act 
of  pariiuneot,  it  is  necessary  that  there  should  be  always  twelve  directors  of  the 
coBqnny.  The  question  depends  upon  sects.  109, 110,  111  and  112  (supra,  553,  564). 
[Hie  Iwned  judg^  read  those  sectaons.] 

By  sect  112,  in  the  case  of  death  or  disquaUficaticm  of  an^  of  the  directors,  a 
power  is  given  to  the  remaining  directm  to  elect  others,  but  it  is  not  compulsory  on 
them  to  do  so.  If  they  are  of  opinion  that  the  number  of  directors  is  not  sufficient  to 
CBsUe  them  to  carry  on  the  i^^rs  of  the  company,  they  may  elect  others.  At  present 
then  are  only  seven  directors ;  but  it  may  be,  that  seven  are  a  sufficient  number  for 
the  purposes  of  the  company.  It  appears  to  me  that  the  provision  referred  to  is  a 
mere  arrangement  as  to  the  internal  affairs  of  the  company,  and  that  it  does  not 
mily  to  their  external  affairs,  or  prevent  them  from  enfordng  calls  that  have  been 
wiy  made. 

Cbkswkll  J.  oiHicanred. 

Bale  refused. 

[061]   CBeTTT  V.  HoDOBS.    May  30,  1842. 

[S.  a  6  Scott,  N.  E.  221 ;  11  L.  J.  C.  P.  389.] 

Bl,  by  the  authority  of  A.,  wrote  the  name  of  A.  as  acceptor  upon  a  blank  paper, 
bearii^  a  bill  stamp,  and  added  his  own  name  as  drawer.  G.  afterw^s  filled  up 
the  bi^  and  added  the  words,  "payable  at  the  Bank  of  E.,"  under  the  name  of  A. 
This  was  done  without  the  knowledge  of  dther  A.  or  R — To  a  declaration  by  an 
indofBee  against  A.,  as  acceptor  (not  stating  the  bill  to  be  payable  at  any  particular 
phoeX  the  defendant  pleaded  non  acceptavit  The  bill  being  produced,  Held,  tiiat 
it  did  not  support  the  issue. 

Assumpsit  by  the  indorsee  of  a  bill  of  ezcbanse  for  lOOL  drawn  by  one  Watling 
upon  the  defenduit,  and  by  him  accepted  (generally). 
Plea :  rum  acceptavit ;  md  issue  tnereorL 

At  tbe  triaX  before  Tindal  G.  J.  at  the  Middlesex  sittings  after  last  Hilary  term,  it 
^ipeaied  tluit  ^e  name  of  the  defendant,  as  acceptor,  was  written  by  Watling  in  the 
presence  of  the  defendant,  and  by  his  direction,  across  ike  blank  stamped  paper,  to 
which  Watling  then  set  his  own  name  as  drawer  (no  place  at  which  the  bill  was  to  be 
psysble  bein^  then  specified  thereon).  This  paper  was  then  taken  away  by  one  Bowie 
(the  plaintiflP^  indorser) ;  who,  in  the  course  of  the  same  afternoon,  directed  another 
person  to  fill  up  the  body  of  the  bill  for  IDOL,  and  to  add,  to  the  signature  of  the 
MaidaQtt  the  worck  "payable  at  the  Bank  of  England."  This  addition  was  made 
vitbout  the  authority  or  knowledge,  either  of  the  defendant,  or  of  Watling. 

It  was  contended,  for  the  defence,  that  the  addition  was  a  material  alteration, 
«4aeh  avoided  the  contract^  and  that  this  defence  was  admissible  under  the  plea  of 
Boiwe^itaooe.  By  his  lordship's  direction  a  verdict  was  returned  for  the  plaintiff; 
ksTs  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit  upon  this  point 

Sr  T.  Wilde  Serjt  obtained  a  rale  nisi  aooordindy,  in  Easter  term  last,  upon  the 
ntbority  of  Cakert  v.  Baker  (4  M.  &  W.  417).  He  also  cited  Botoe  r.  Young  {b)  ; 
Tidmarsh  [6612]  v.  Grover  (1  M.  &  S.  735),  Fenton  v.  Gowndry  (13  East,  459),  Come  v. 
BuUaU  (4  B.  &  Aid.  197,  3  Stork.  N.  P.  G.  36),  M<ukmtosh  v.  Ha^  (Ryan  &  Moo. 
362),  sod  Stat  1  &  2  G.  4,  c.  7& 

{b)  2  Bro.  &  B.  166,  2  Bligh,  391.  Vide  Story's  Gommentaries  on  Bills  of 
Exdiaoge,  s.  239. 
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Talfourd  Serjt  now  shewed  cause.  The  alteration  is  immateriid.  The  autiioiit^ 
to  accept  was  general ;  and  the  addition  does  not  alter  the  legal  effect  of  ^e  aooept- 
aDoe,  80  as  to  render  it  a  qualified  one.  But  assuming  it  to  be  otherwise ;  the  defence 
is  in  GonfossioD  and  avoidance,  and  should  have  b^  so  pleaded,  aooording  to  the 
rule  of  Hilary  term,  4  W.  4,  I.  3.  Thus  in  Hmnmig  v.  Trmery  (9  A.  &  R  926, 1  P.  A 
D.  661),  where  the  instrument  declared  upon  appeared  at  the  trial  to  have  been 
materially  altered  by  interlineations,  it  was  held  that  the  defence  arising  from  the 
fact  of  these  alterations  could  not  be  taken  advantage  of  under  the  plea  of  non 
assumpsit  This  was  subsequent  to  the  decision  in  Cahmi  v.  Baker  ;  where  it  was  held 
that  in  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  (not  stated  to  be  pay- 
able at  any  particular  place),  it  was  a  eood  defence,  under  a  jdea  that  the  defendant  did 
not  accept  the  bill  declared  on,  that  wter  he  had  accepted  it  generally,  it  was  altered, 
without  nis  knowledge,  by  the  addition  of  a  memorandum  making  it  payable  at  a 
banker's.  That  case  must  be  taken  to  be  overruled  by  Harming  v.  Trewry.  In  CoA 
V.  CoaoeU  (2  C.  M.  &  B.  291,  4  DowL  P.  C.  187, 1  Oale,  Exch.  Rep.  177),  the  hfH 
having  been  altered  was  declared  upon  in  its  altered  state ;  and  there  the  |dea  of  nan 
aoomtavit  was  held  a  suffident  answer. 

The  want  of  a  second  stamp  would  have  been  a  good  objection  under  thia  plea, 
because  the  instrument  haviu|;  been  altered,  was  not  admissibto  in  evidence  to  an^wrt 
the  affirmative  of  the  issue  raised  upon  the  plea. 

[563]  Bompas  Serjt.,  in  support  of  the  rule.    The  defendant  has  put  upon  the 
record  a  plea,  which  a  solemn  judgment  of  the  court  of  Exchequer,  has  decideti  to  be 
sufficient.     Calvert  v.  Baker  has  nob  been  overruled,  and  it  cannot  be  distinguished 
from  the  present  case.    If  the  defendant  had  pleaded  the  facts  specially  his  plea 
would  have  been  bad,  as  amounting  to  a  denial  of  the  acceptance.    [Tindal  C.  J. 
Misht  not  the  ddendant  have  pl^ed  that  the  lull  was  altered  after  acceptaooe 
without  his  knowled^  t  Hemming  v.  Trenay  seems  to  be  a  strong  case.]   There,  a 
valid  oontraot  in  wnting  had  onoe  existed ;  and  it  was  held  that  a  ddence  on  tJw 
ground  of  the  subsequent  avoidance  of  that  contract,  by  reason  of  the  alterataon, 
could  not  be  raised  under  the  general  issue ;  but  here,  the  authority  given  by  the 
defendant  was  exceeded,  and  in  met  he  never  did  accept  t^e  bill  producra.    It  would 
be  a  great  hardship  upon  the  defendant,  if,  after  having  pleaded  in  the  precise  f<ma 
pointed  out  by  the  court  of  Exchequer,  he  should  not  be  permitted  to  go  into  hie 
defence  under  that  plea.    [Maule  J.    We  are  bound  to  consider  whether  the  plea  ia 
an  answer  to  the  action.]   In  a  question  of  mere  form,  the  court  will  not  decide  con- 
trary to  what  has  already  been  detennined.    The  variance  from  the  authority  eiven 
by  the  defendant  is  material,  with  reference  as  well  to  the  defendant  as  to  its  leAal 
effect  upon  the  rights  of  third  parties.    In  TidmaTsh  v.  Graver  (1  M.  &  S.  735),  Um 
drawer  and  payee  of  a  bill,  accepted  payable  at  B.  and  Go's.,  sutwtituted  K  ami  Co. 
for  B.  and  Ca  without  the  knowledge  of  the  acceptor,  and  then  indorsed  Ihe  Irill  to 
the  plaintiff.   The  acceptor  was  held  to  be  discharged.   [Talfourd  Serjt   That  was 
before  1  &  2  G.  4,  c.  78.]   That  statute  does  not  affect  the  present  question.  In 
Mackinhsh  v.  Haydon  (Ryan  &  Moo.  362)  it  was  held  by  Abbott  C.  J.,  that  [664]  when 
the  drawer  of  a  bill,  drawn  since  that  statute,  and  accepted  generally,  sidds  to  the 
acceptance  a  special  p^ace  of  payment  without  the  knowledge  of  the  acceptor,  the 
latter  is  discharged.    There,  the  acceptor  was  considered  not  to  be  liable  upon  the  lull 
in  any  shape. 

It  was  justly  observed  in  that  case,  that  "  the  right  of  the  last  indorsee  to  sue  hia 
immediate  indorser  would,  as  the  bill  appears,  be  complete  upon  default  made  at  tihe 
banker's,  and  notice  thereof ;  whereas,  in  truth,  the  acceptor,  not  having  in  reality 
undertaken  to  pay  there,  woiUd  have  committed  no  default  by  sudi  nonpayment "  (a). 
[Maule  J.  Your  argument  would  be  well  founded,  if  there  were  a  jHtnert,  with  non 
est  factum  pleaded.  Suppose  the  alteration  to  be  made  ^ter  some  indorsements  were 
made,  but  before  others.  Cresswell  J.  The  difficulty  with  respect  to  the  stamps 
appears  to  be  this,  that  the  stamp  is  insufficient  imless  the  bill  be  read  as  it  was 
originally  drawn  by  Watling.] 

Tindal  C.  J.    It  appears  to  me  that  the  question  here  turns,  not  so  much  upon 

(a)  It  might  also  have  been  observed,  that  the  last  indorsee,  by  omitting  to  do 
that  which,  as  the  bill  stood,  appeared  to  be  wholly  unnecessary,  namely,  to  proaent 
it  to  the  acceptor  for  payment,  would  have  dischai;ged  the  prior  mdorsera. 
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the  aroidaooe  of  the  bill  br  its  subsequent  alteration  after  acceptance,  as  upon  the 
poiot— whether  it  has  ever  been  accepted  at  all. 

It  is  in  evidence  that  the  defendant  autiioriBed  only  the  affixing  of  his  signature  to 
a  geimat  aoeepbmee ;  and  that,  afterwards,  an  acceptance  was  a&xed  in  a  differwt 
form,  whkh  he  had  not  sanctioned.  It  oanDot,  therefore,  be  said  that  he  accepted  the 
bill  which  was  produced  at  the  trifJ.  This  appears  to  me  to  get  rid  of  the  difficulty 
of  reconciling  the  two  cases  that  have  been  principally  relied  upon. 

The  rule  must  be  made  absolute. 

[666]  GoLTicAN  J.  There  seems  to  be  some  conflict  between  the  cases  of  Calverl 
T.  Baker  and  Hemming  v.  Trenery ;  which  has  oi-eated  a  doubt  with  respect  to  the 
pramt  case.  But  upon  further  consideration  it  appears  l^t,  without  decidmg^  between 
them,  we  may  hold  that  here  the  defenduit  did  not  accept  at  all,  the  authority  being 
to  draw  a  bill  in  a  particular  form. 

Maulx  J.  No  fact  was  left,  or  was  desired  to  be  left,  to  the  jury.  The  judge 
decided ;  but  he  reserved  the  point  The  proper  result  of  the  evidence  was,  tiiat 
the  de^idaat  authorised  Bowie  to  draw  ancf  accept  generally.  That  being  so,  tiie 
qoestKm  is,  whether  this  bill  was  ever  drawn  in  any  ouier  way  than  as  payable  at  the 
Biok  of  &i^^d.  It  seems  to  me  that  it  was  not.  The  drawing  and  we  accepting 
of  tile  bill  must  be  considered  as  taking  place  at  the  same  time ;  and,  in  such  a  case, 
nntil  all  is  written  which  the  party  is  about  writing,  the  whole  is  in  fieri.  I  therefore 
agree  that  a  nonsuit  should  be  entered. 

Grssswsll  J.  I  am  of  the  same  opinion.  It  appears  to  me  that  this  bill  never 
existed  as  an  accepted  bill,  otherwise  tlum  as  a  bill  payable  at  t^e  Bank  of  England ; 
aod  I  think  that  tiie  defendant  never  did  accept  such  a  bill 

Bule  absolute. 


[666]   Wbthhrkd  v.  Caloott.   June  3,  1842. 

[S.  C.  5  Scott,  N.  R.  409 ;  11  L.  J.  M.  C.  123 ;  6  Jur.  487.] 

lo  an  action  against  K,  an  overseer,  for  a  penalty  alleged  to  have  been  incurred  under 
the  17  G.  2,  c-  3,  for  not  delivering  a  copy  of  the  poor-rate  to  A.,  an  inhabitant,  it 
appeared  tluM>  A.  was  a  churchwarden  of  the  parish.  Held,  that  A.  was  not  entitled 
to  sneh  copy. 

Debt,  on  the  17  G.  2,  c.  3.  The  first  count  of  the  declaration  alleged  that  the 
I^ntiff  was  an  inhabitant  of  the  parish  of  Little  Marlow,  and  the  defendant  one  of 
tiie  overseers  of  the  poor  of  the  said  parish ;  that  on  the  17th  of  May  1841,  the  church- 
vaideos  and  overseers  of  the  said  parish  made  a  certain  rate  for  the  relief  of  the  poor, 
viuch  said  rate  was  duly  allowed ;  that  f^terwards,  to  wit,  on  the  Sunday  next  after 
the  allowance  of  the  said  rate,  to  wit  on  the  23d  of  May  in  the  year  aforesaid,  the  said 
diurdiwardens  and  overseers  of  Little  Marlow  aforesaid,  did  reduce  a  certain  notice  of 
tfae  said  rate  having  been  allowed  as  aforesaid,  into  writing  and  did,  previously  to  the 
commencement  of  divine  service  in  the  parish  church  of  jLittle  Marlow  aforesaid,  on 
the  day  aod  year  last  aforesaid  (the  said  lastrmentioned  day  being  the  Sunday  n^t^ 
after  Uie  aUowance  of  the  said  rate  as  aforesaid),  affix  copies  in  writing  of  the  said 
Dotice  on  the  doors  of  all  the  churches  and  chapels  withiu  the  parish  of  Little  Marlow 
aforesaid ;  and  that  public  notice  of  the  said  rate  having  been  so  allowed  as  aforesaid, 
was  then  duly  given,  according  to  the  form  of  the  statute  in  t^t  case  made  and 
provided.  Ilie  ooimt  then  alleged  a  demand  to  inspect  the  rate,  and  a  refusal  by  the 
odendant,  &c 

Second  county  that  the  plaintifif  being  such  inhabitant,  and  the  defendant  bein^ 
mk  overseer  of  the  poor  of  tiie  said  parish,  and  the  said  rate  being  so  made,  assessed, 
lUowed,  published,  and  notified  as  in  that  behalf  aforesaid,  he  the  plaintiff  afterwards, 
at  a  reasonable  and  seasonable  time  in  tiiat  behalf  to  wit  on  the  11th  of  October  in 
^  year  afores^d,  demanded  of  the  defendant  \jSfft\  so  tiien  being  such  overseer  of 
tile  poor  (rf  the  pwish  as  aforesaid,  a  copy  of  the  said  rate  so  made,  allowed,  assessed, 
polHiBhed,  and  notified  as  aforesaid,  and  was  then  to  wit,  upon  and  at  the  time  of  the 
wiring  of  the  said  demand,  ready  to  pay  and  offered  to  pay  to  the  defendant  for  the 
lame  at  and  after  the  rate  of  6d.,  for  every  twenty-four  names  thereof,  and  in  the  said 
nte,  acGwding  to  tiie  form  of  the  statute  in  that  ease  made  and  provided ;  yet  the 

aP.xn.— 8» 
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defendant  did  not,  nor  would  then,  nor  had  he  at  aay  time  since  delivered  or  |^t6D 
to  the  plaintiff  a  copy  of  the  said  rate,  or  any  part  thereof,  &c. 
The  defendant  pleaded — not  guilty  "by  statute." 

At  the  trial  before  Atcherley  Serjt  at  the  last  spring  assizes  at  Aylesbury,  it 
appeared  that  the  plaiDtiif,  who  was  one  of  the  churchwardeus  of  the  puish  of  Little 
Marlow,  had,  on  the  11th  of  October  1841,  called  upon  the  defendant,  one  die 
overseers  of  the  same  patish,  imd  had  dranuided  to  inapeot  the  rate  in  questUHi,  and 
also  a  COOT  thereof  at  the  same  time  tendering  10s.  for  such  emy.  The  d^eoduii 
informed  nim  that  the  rate-book  was  in  the  possession  of  one  Phillips,  an  aBUshnt 
overseer,  but  said  that  he  would  send  for  it,  and  would  let  the  plaintiff  have  a  copy 
on  the  Thursday  following.  On  the  same  day  Phillips,  by  the  directicm  of  ue 
defendant,  caiTied  the  rate-book  to  a  person  of  the  name  of  Ward,  in  order  to  have  i 
copy  made  of  the  rate.  On  the  25th  of  November  the  plaintiflTs  attorney  wrote  to 
the  defendant,  threatening  to  proceed  against  him  under  the  statute  of  the  17  6.  2, 
c.  3.  On  the  27th  of  November  the  attorney  for  the  defendant  replied,  statiiu^ 
among  other  things,  that  "  the  copy  of  the  rate  required  by  Mr.  Wethered  was  made 
upwuds  of  a  month  ago ;  which  he  has  been  informed  of.  It  has  been,  and  dov  ii, 
ready  for  delivery  by  me,  on  payment  of  208.,  my  charge,  and,  now,  the  further 
chaive  of  58." 

It  was  admitted  that  the  rate  had  been  duly  made  [668]  and  allowed,  but  the 
only  evidence  of  publication  was,  that  a  paper  which  purported  to  be  a  notice  of  the 
making  and  allowance  of  the  rate,  was  produced  by  Phillips  the  asaistanfroveneer, 
and  after  being  read  in  the  church,  was  taken  away  by  the  defendant.  The  rate  bad 
been  collected,  and  had  been  paid,  among  others,  by  the  defendant 

For  the  defendant,  it  was  contend^;  first,  that  there  was  no  evidence  of  the 
publication  of  the  rate ;  secondly,  that  the  pluntiff  being  himself  a  churchwaiden, 
was  not  within  the  17  G.  2,  c  3 ;  tJu'rdly,  that  the  defendant  weis  not  liable  to  the 
penalties  imposed  by  the  act,  there  having  been  no  wilful  refusal  or  neglect  on  hit 
part  to  produce  the  rate,  &a  ;  and,  fourthly,  that  ih.e  demand  to  inspect  the  rate,  &c, 
should  have  been  made  on  Phillips  the  aaaistant-overseer,  and  not  upon  the  defendant; 
Bmiutt  v.  Edwards  (a)i ;  where  it  was  held  tJiat  an  aasiatant  ovOTseer,  appointed  undor 
the  59  G.  3,  c  12,  having  by  virtue  of  his  office,  the  poor-rate  in  his  custody,  is  liaUe 
to  a  penalty  under  t^e  17  G.  2,  c.  3,  for  refusing  to  produce  it  to  an  iahalntant  when 
lawfully  demanded. 

The  learned  judge  having  directed  a  verdict  for  the  plaintiff,  for  the  amount  <A  the 
penalties,  with  leave  for  the  defendant  to  move  to  enter  a  nonsuit^  if  tbe  court  diould 
be  of  opinion  that  any  of  the  objections  taken  were  valid, 

Storks  Scrjt,  in  Easter  term  last,  obtained  a  rule  nisi  accordingly. 

Channell  Sent.,  (with  whom  was  Gunning),  now  shewed  cause  {b).  It  is  submitted 
that  tJiere  is  nothing  [6^]  in  the  statute  of  1 7  G.  2,  c.  3,  to  limit  the  right  thereby 
given,  of  enforcing  the  production,  or  the  delivery  of  a  copy,  of  the  rate,  in  this 
manner  that  has  been  suggested.  By  section  2,  churchwardens  uid  OTerseera  are  to 
jiermit  "  all  and  every  the  inhabitants  "  of  the  parish,  to  inspect  the  rate  at  seasooaUe 
times,  md,  on  demaiui,  to  furnish  copies  to  "any  infaf^tantL"  By  tite  third  sectioDi 
in  case  any  churchwarden  or  overseer  shall  not  permit  "  any  inhabitant  or  parishioner" 
to  inspect  the  said  rates,  &c,  he  sh^l  forfeit  the  penalties  therein  mentioned  \  w\aA 
are  to  be  paid  to  the  party  aggrieved.  The  plaintiff  is  not  the  less  an  inhabitsnt 
parishioner,  because  he  is  a  churchwarden.  Supposing  one  of  the  overseers  to  take 
possession  of  the  rate,  and  to  refuse  to  produce  it  to  the  other  parish  officers,  thtm 
seems  no  reason  why  they  should  not  have  the  protection  of  the  statute.  It  would 
be  hard,  if  because  a  party  is  either  a  churchwarden  or  an  overseer,  he  should  be 
deprived  of  the  benefit  of  the  act,  and  be  compelled  to  bring  an  action  (a)'  to  recover 
possession  of  the  rate.  It  may  be  much  more  important  to  a  churchwarden  t^an  to 
another  inhabitant  of  the  parish,  to  see  the  rate.  A  ohurchwardoi  or  aa  overseer  iriw 
does  not  sign  a  rate,  may  clearly  appeal  against  it ;  and  being  wiUiin  the  vords  cf 

(ay  8B.  &  C  702,  affirmed  in  the  Exchequer  Chamber,  Sduardg  v.  BmuU, 
1  Bingh.  230,  3  Y.  &  J.  468,  3  M.  &  P.  749. 

(b)  As  the  judgment  of  the  court  proceeded  solely  upon  the  second  point,  the 
argument  on  the  other  objections  is  omitted. 

(ay  Qufere,  et  vide  post^  673  (a). 
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the  statute,  the  court  will  not  exclude  him  from  its  provisious,  if  a  case  can  be  con- 
eeived  in  which  he  may  be  a  party  a^rieved  by  a  non-compliance  therewith. 

Storks  Serjt,  conti^.  As  no  auto^rity  is  to  be  found  on  this  pointy  the  court  will 
look  at  the  act^  to  see  if  Uie  pUuntiff  cornea  within  it.  The  pretunble  shews  that  the 
uieonrenienoes  meant  to  be  remedied  were  caused  by  the  parties  who  made  the  rate 
withholding  it  from  the  rest  of  the  puish.  The  i^urchwardens  and  [670]  overseers 
are  by  tJie  statute  clearly  put  in  contradistinction  to  the  other  inhabitants ;  for  the 
second  section  evidently  contemplates  the  case  of  the  former  being  called  to  produce 
or  furnish  a  copy  of  the  rate  to  third  parties.  It  cannot  be  supposed  that  the  remedy 
given  by  the  act  was  meant  to  apply  to  churchwardens  or  overseers,  who  must  be 
presumed  to  have  the  possession  of  those  rates,  the  production  of  which  the  statute 
iras  passed  to  enforce. 

TiNDAL  C.  J.  This  is  an  action  under  the  1 7  G.  2,  c.  3,  for  penalties  alleged  to 
have  been  incurred  by  the  defendant  as  one  of  the  overseers  of  the  parish  of  Little 
Marlow,  in  the  county  of  Buckingham,  for  refusing  to  allow  the  plaintiff,  a  rated 
inhabitant  of  the  parish,  to  inspect  a  rate  made  for  the  relief  of  tilie  poor,  and  also 
for  refusing  him  a  copy  ol  such  rate.  So  far  as  the  first  count  is  cmoemed,  it  was 
not  made  out  by  the  evidence,  there  having  been  no  refusal  to  allow  the  plaintiff  to 
impeet  the  rate.  There  was,  however,  some  evidence  to  support  the  second  count ; 
ud  the  question  is,  whether,  on  the  facts  proved,  the  case  is  brought  within  the 
statute.  It  seems  to  me  that  the  act  was  passed  to  ^ve  the  inhabitants  a  remedy 
against  the  officers  of  the  parish,  and  that  the  word  "  mhabitants  "  is  used  in  contra- 
distiDction  to  churchwardens  and  overseers."  If  the  churchwardens  and  overseers 
of  this  parish  had  done  their  duty,  the  whole  of  them,  including  the  plaintiff,  would 
have  been  present  when  the  rate  was  made ;  and  the  legislature  could  never  suppose 
that  officers,  whose  duty  it  is  to  be  so  present,  assisting  in  making  the  rate,  could 
require  the  aid  of  the  act,  in  order  to  inspect  it  or  to  obtain  a  copy.  It  appears  to 
me,  therefore,  that  the  pl^ntiff  lias  not  brought  himself  within  the  act  It  has  been 
ugued,  that  what  took  pUce  when  the  defendant  desired  the  aasistantoverseer  to 
fnnuah  plaintiff  with  a  copy  of  the  rate,  was  «i  admission  [671]  on  his  part  that  he 
ns  liable  to  do  bo  ;  but  I  do  not  think  that  his  voluntary  promise  placed  the  defenduit 
in  a  worse  position  than  that  in  which  he  stood  before. 

COLTXAN  J.  I  also  am  of  opinion  that  this  case  is  not  within  the  statute.  It 
■eems  to  me  that  it  would  have  been  a  good  answer  to  give  to  the  plaintiff's  demand 
of  a  copy  of  the  rate,  "You  are  a  churchwarden — make  a  copy  for  yourself."  The 
Kt  does  not  apply  to  a  case  like  the  present ;  for  no  inconvenience  could  ever  be 
contemplated  as  likely  to  arise  from  the  churchwardens  and  overseers  themselves  not 
poBseanug  a  power  over  their  own  rate  (a).  The  object  of  the  statute  clearly  was,  to 
pve  a  ronedy  to  the  inhabitants  against  *'  the  unlimited  power  "  of  the  parish  ofiBcers 
to  nnke  rates,  and  by  which  tiiey  were  liable  to  be  oppressed.  Therefore,  when  the 
scti^eakof  ^^inhahAtants"  and  "parishioners,"  those  words  must  be  understood  as 
bong  used  in  contradistinction  to  "  churchwardens  and  overseers ; "  for  a  penal  statute 
>>  not  to  be  extended  beyond  its  fair  aaid  necessary  construction. 

Maule  J.  I  also  think  that  the  rule  must  be  made  absolute.  The  statute,  after 
recitiog  that  "great  inconveniencies  do  often  arise  in  cities,  &c.  by  reason  of  the 
unlimited  power  of  the  churchwardens  and  overseers  of  the  poor,  who  frequently,  on 
hivokHis  pretences,  and  for  private  ends,  make  unjust  and  illegal  rates,  in  a  secret 
ud  clandestine  manner,  contrary  to  the  intent  and  meaning  of  the  stat.  43  Eliz.  o.  2," 
directs  (s.  1)  that  public  notice  shall  be  given  in  the  church  of  every  rate  for  the 
relief  of  the  poor,  ttie  next  Sunday  after  it  shall  be  allowed.    By  the  second  section  it 

provided,  that  the  churchwardens  and  overseers  of  the  poor,  or  other  persons 
uthorised  as  aforesaid,  in  every  parish,  township,  [6*^]  or  place,  shall  permit  all  and 
**ay  the  inhabituits  of  the  said  parish,  township,  or  place  to  inspect  every  such  rate  at  all 
■BMonable  times,  paying  Is.  for  the  same,  and  shall  upon  demand  forthwith  give  copies 
of  die  same  or  any  part  thereof,  to  any  inhabitant  of  the  said  parish,  township,  or 
pl«e,  paying  at  the  rate  of  6d.  for  every  twenty-four  names.  The  third  section  enacts, 
"that  if  any  churchwarden  or  overseer  of  the  poor  or  other  person  authorised  as 
aforesaid,  shall  not  permit  any  inhabitant  or  parishioner  to  inspect  the  said  rates,  or 
AsU  refiue  or  n^lect  to  give  copies  thereof  as  aforesaid,  such  churchwarden  or  overseer, 

(a)  Vide  tunen,  poet,  573,  n. 
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or  other  person  authorised  as  aforesaid,  for  every  such  offence  sh^l  forfeit  and  pay 
to  the  pw*ty  aggrieved  the  sum  of  20L,  to  be  sued  for  and  recovered  by  action  ci 
Aehtf"  &c.  It  is  contended  on  t^e  put  of  the  pUintaff  that  churohwardeiu  are 
comprehended  in  the  expression,  "  any  inhabitant  or  parishioner ; "  bat  it  appears 
to  me,  that  the  generality  of  those  terms  must  be  limited  by  the  intention  and  object 
of  the  act.  Previously  to  the  statute  an  obvious  wrong  might  be  suffisred  by  tile 
inhabitants  of  a  parish,  in  having  secret  rates  imposed  upon  them  ;  and  the  act  meant 
to  give  a  copy  to  those  persons,  who,  without  its  aid,  could  not  obtain  such  copy.  It 
is  not  without  precedent  to  construe  a  statute  by  what  is  presumed  to  have  been  its 
intention,  notwithstanding  you  thereby  limit  its  effect.  By  the  seventeenth  section  of 
the  statute  of  frauds,  29  Car.  2,  c.  3,  it  is  provided  that,  in  order  to  charge  a  party 
upon  a  contract  for  the  sale  of  goods,  there  shall  be  some  note  or  memorandum  in 
writing  of  the  bargain,  mode  and  signed  by  the  parties  to  be  charged  by  it  or  their 
agents  thereunto  lawfully  authorised.  Construing  that  clause  literally,  it  would 
include  the  case  of  one  of  the  parties  signing  as  the  agent  of  the  of^er ;  but  it  was  held, 
in  Fart^Hvther  v.  Smmons  (5  B.  ft  Aid.  333),  that  tibe  agent  [673]  oontempUted  by  that 
section  who  is  to  bind  a  defendant  by  his  signature,  must  be  a  t^ird  person,  and  not 
the  other  contraotingpart^. 

Crbsswsll  J.  T\ie  three  sections  of  the  statute  were  framed  in  order  to  provide 
a  remedy  for  the  inconveniences  recited  in  the  preamble.  The  first  section  directs 
that  the  churchwardens  and  overseers  shall  publish  every  rate  when  made,  in  the  manner 
thereby  prescribed ; "  the  second  "  that  tney  shall  permit  all  inhabitants  to  inspect 
the  rates  at  seasonable  times,  and,  on  demand,  give  copies  thereof  at  a  certain  price ; " 
and  the  third  section  provides  "that  if  any  churchwarden  or  overseer  shall  not  permit 
fmy  inhabitant  or  panshioner  to  inspect  the  rates,  or  shall  refuse  or  neglect  to  ^ve 
oc^ies  thereof,  he  shall  forfeit  and  pay  to  the  pf^y  aggrieved  "  a  certain  sum,  to  be 
recovered  as  th^ein  mentioned.  It  is  quite  dear  that  the  relief  provided  in  these 
ebuses  is  for  tiie  same  class  of  persons.  The  churchwardeos  aaa  overseers  are  adl 
presumed  to  be  cognisant  of  the  rate,  and  are  entitled  to  the  possession  of  it ;  conse- 
quently they  have  a  higher  right  t^an  the  one  given  by  the  act — to  a  mere  inspectaon, 
or  a  copy  of  the  rate.    It  cannot  therefore  be  suppos^  that  the  statute  was  meant  to 

nto  them, 
ale  absolute  (a). 

[674    DiKKS  V.  KiCHARDB.   June  4, 1842. 

[S.  G.  5  Scott,  N.  R.  634 ;  6  Jur.  562 :  at  Nisi  Prius,  Car.  &  M.  626.    Refected  to» 
In  re  Uewdlm,  [1891]  3  Ch.  149.] 

A  picture  was  placed  by  A.  in  the  huids  of  B.  for  sale.  K  deposited  it  with  C. 
On  its  being  demanded  by  A.,  C.  claimed  5b.  for  warehouse-room  ]  but  on  a  second 
demand  being  made,  with  an  offer  to  pay  any  claim  which  C.  might  have  for  ware- 
house-room, C.  refused  to  give  up  the  picture  without  being  paid  81.  due  to  him 
from  B. — Held,  that  the  demand  of  the  81.  amounted  to  a  wiuver  of  the  claim  for 
wuehouse-room,  ud  that  it  rendered  a  specific  tender  in  respect  thereof  unneoeseaoy. 

Detinue,  for  a  picture.  Pleas :  non  detinet^  and  not  possessed ;  upon  both  of 
which  issue  was  joined. 

At  tke  trial  before  Aldrason  B.,  at  the  last  assizes  for  the  county  of  Surrey,  it 

(a)  An  action  lies  by  one  joint-tenant^  or  one  tenant  in  common  of  a  chattal 
against  another  for  destroying  the  joint  or  common  chattel,  but  not  for  withholding  or 
concealing  it  The  churchwardens  asid  overseers  cannot  have  actual  joint  poeseaaicm 
of  tiie  rate  except  when  all  are  together ;  and  it  would  appear  that  one  mio  waa  in 
malo  lecti  or  in  itinere  when  the  rate  was  made,  or  who,  though  he  may  have  oooe 
seen  it,  finds  his  memory  too  infirm  to  retain  the  particulars  of  every  assessment,  c&n 
get  it  from  the  unaccommodating  holder,  or  even  ootaui  a  sight  of  it^  only  by  force  or 
by  stratagem.  "  If  the  one  take  the  whole  to  himself  out  of  the  possession  of  the 
other,  the  other  has  no  remedy  in  order  to  occupy  in  common,  but  to  take  it  from 
him  who  has  done  to  him  the  wrong,  when  he  can  see  his  time,  (quaunt  il  veit  son 
temps)."   Littleton,  sect  323,  Of  Tenants  in  Conunon.    And  see  2  Wms.  Saund.  47  b. 
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^ipeored  that  the  picture  had  been  placed  in  the  hands  of  a  person  named  Bye  for 
sale.  Bye  deposited  it  with  the  defendant,  an  auctioneer,  at  the  same  time  telling 
him  tiiat  his  cWge  for  warehouse  rent  must  he  moderate.  The  plaintiff  subsequently 
demanded  the  picture,  whereupon  the  defendant  made  a  claim  of  5b.  for  warehouse- 
room.  The  plaintiff  having  inade  a  second  demand  in  writing,  accompanied  with  an 
offer  to  pay  the  defendant  any  lien  he  might  have  on  the  picture  for  warehouse-room, 
the  latter  stated  that  he  would  not  deliver  it  up  until  he  was  paid  a  debt  of  8L  due  to 
him  from  Bye.  No  tender  was  made  of  any  specific  sum  for  wuvhoose-room.  Scarfe 
T.  Morgan  (4  M.  &  W.  270)  was  cited  on  behalf  of  the  defendant 

The  learned  judge  directed  the  juiy,  if  they  were  satisfied  that  the  picture  was 
tbepfauntifirs,  and  that  it  was  detained  by  the  defendant,  to  find  for  the  plaintiff,  telling 
them  that  hy  the  denuuid  of  81.,  the  defendant  waived  or  dispensed  with  any  tender 
(or  warehouse-room.    The  jury  having  found  for  the  plaintiff, 

Sir  T.  Wilde  Serjt.,  in  Easter  term  last,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection,  [6761  contending  iAiat  a  tender  of  a  specific  sum  for  ware- 
house-rent should  have  been  made. 

Sbee  Serjt.  now  shewed  cause.  The  plaintiff  having  offered  to  pay  what  might  be 
due  for  warehouse-room,  the  defendant's  demand  of  8\.  for  the  debt  due  to  him  from 
i^e,  was  clearly  a  waiver  of  his  daim  for  warehouse-rent  It  rendered  the  detainer 
onjustifiable,  and  dispensed  with  the  neo«sity  of  making  any  tender  of  such  rent 
Km^v.  Harrison^  ated  in  Saunders  on  Plead.  &Ev.  641,  is  precisely  in  point  That 
ns  an  aetitHi  of  trovw  for  100  pieces  of  calico.  It  am>eared  that  the  defendant,  a 
eoDuiussioD-agent  at  Blandhester,  had  bought  as  agent  of  Moravia  and  Ga  of  London, 
fiom  the  plaintiffs  at  Manchtoter,  1500  pieces  of  c^co,  to  be  paid  for  by  a  bill  to  be 
dnwn  by  the  plaintiffs  on  Moravia  and  Co.  The  goods  were  delivered  to  the  defen- 
dnt  on  the  2a  of  October.  On  the  4th  of  October  Moravia  and  Go.  stopped  payment 
Hie  i^ntiffs  applied  to  the  defendant  for  the  goods  then  in  his  hands,  and  the  defen- 
dant at  first  promised  to  return  them,  they  not  having  been  drawn  for,  but  he  after- 
wirds  said  he  would  not  deliver  them,  as  it  was  doubtful  whether  he  could  safely  do 
u.  The  plaintiffs  obtained  an  order  from  Moravia  and  Co.,  and  shewed  the  order  to 
the  defendant ;  on  which  he  said  he  would  not  give  up  the  goods  until  Moravia  and 
Ca  had  paid  his  general  balance,  the  amount  of  which  he  did  not  state.  The  plainti£b 
denonded  the  goods  and  tendered  an  indemnity,  but  the  defendant  refused  to  acce^ 
it  It  was  contended  for  the  defendant;  first  that  he  had  a  general  lien  for  hu 
linle  balance ;  secondly,  that  he  had  a  Hen  for  491.,  the  amount  <n  expenses  incurred 
\if  him  in  getting  the  goods  glazed :  but  Abbott  C.  J.  said,  "  He  has  no  lien  for  his 
goieral  balance,  as  against  the  plaintifia.  As  at  the  time  of  the  demand  he  insisted  on 
DSTing  [676]  his  general  balance,  and  did  not  name  his  particular  lien,  but  made  too 
isrge  a  cla^m,  he  is  precluded  from  setting  it  up  now ;  for,  if  he  had  relied  upon  that 
thw,  it  is  moet  probable  the  plaintiffs  would  have  paid  it"  There  is  an  obvious 
dntinctaon  between  Scarfe  v.  Morgan  and  the  present  case  ;  for  here,  the  claim  made 
by  the  defendant  was  in  respect  of  a  debt  due  to  him  from  a  third  person,  who  was  not 
the  owner  of  the  picture. 

Channell  Serjt  (with  whom  was  Montage  Chambers),  in  sumort  of  the  rule. 
The  question  is,  whetlier  t^e  olaam  of  81.,  which  it  is  conceded  the  defendant  had  no 
ri(^  to  make,  dispensed  witii  the  necessity  of  a  tender  of  what  was  really  due  to  him 
far  varehonse-rent  [Erskine  J.  In  Boardman  v.  (SiH  (1  Campb.  410),  the  plaintiff 
htought  trover  for  some  brandy  which  lay  in  the  defendant's  cellars,  and  which,  when 
demanded,  he  had  refused  to  deliver  up,  saying  it  was  his  own  property.  Certain 
*vehoQse-rent  was  due  to  the  defendant  on  account  of  the  brandy,  of  which  no  tender 
been  made.  Lord  Ellenborough  held,  that  as  the  brandy  had  been  detained  on  a 
difierent  ground,  and  as  no  demand  of  warehouse-rent  had  been  made,  the  defendant 
oast  be  taken  to  have  waived  his  lien,  if  he  had  one.]  The  present  case  is  not  to 
be  distinguished  from  Scarfe  v.  Morgan.  There,  the  plaintiff  sent  a  mare  to  the  def  en- 
dut  who  was  a  farmer,  to  be  covered  by  a  stallion  belonging  to  him.  The  mare 
taken  to  the  defencUmt's  stables,  and  covered  accordingly,  upon  a  Sunday.  The 
diaige  for  oorering  not  being  paid,  the  defendoat  detained  the  mare.  A  deniand  of 
l>v  VM  afterwar£  nude,  but  he  refused  to  deliver  her,  claiming  a  lien,  not  only  for 
^  charge  on  tJiat  occasion,  but  for  a  general  balance  due  [6771  to  him  on  another 
Mooont  It  was  held  tdiat  the  defenduit  was  entitled  to  a  speemo  lien  on  l^e  mare 
far  die  diaige  for  covering  her  \  and  that  tiie  claim  made  by  him  to  retain  her  for 
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the  general  balance  was  not  a  waiver  of  his  lien  for  the  charge  on  the  partaculu 
oocaaion,  and  did  not  dispense  with  the  neeeasity  of  a  tender  of  that  sum.  Alderson  R 
there  said,  "  It  seems  to  me  a  monstrona  proposition  to  say,  that  a  party  who  claims 
in  respect  of  two  sums  to  detain  a  mare,  is  supposed  to  have  waived  his  right  to 
detain  her  as  to  one  (a).  The  more  natural  conelusion  is,  that  t^e  defendant  inteoded 
to  act  upon  both  ;  if  so,  and  if  the  other  party  is  informed  of  thaty  it  tkea  became  his 
duty  to  consider  whether  he  would  tender  one  or  the  other." 

Mauu:  J.  Bid  not  the  claim  of  the  81.  hy  the  defendant  amount  to  this  t  *'  I  do 
not  recognise  your  ri^ht  to  the  picture ;  I  cuim  s  lien  on  it  for  81.  due  to  me  from 
Bye,  who  deposited  it  with  me.  If  the  defendant  set  up  an  inconsiBtent  chum,  it 
was  clearly  a  waiver  of  his  claim  for  warehouse-rent. 

The  rest  of  the  court  concuired. 

Rule  diachai^ed. 

[678]   HoLLis  V.  Bryant.  June  13,  1842. 

A  creditor  who,  upon  petition  to  the  insolvent  debtors'  court  under  1  &  2  Vicb 
c.  110,  8.  36,  obtained  a  vesting  order,  is  not  bound  to  assent  to  the  discharge  of 
the  debtor  upon  his  tendering  the  amount  of  the  debt  and  costs,  where  it  appesn 
that  such  debtor  has  other  creditors. 

Ludlow  Seijt.  on  a  former  day  in  this  term  had  obtained  a  rule  nim  to  set  aade 
an  order  made  by  Manle  J.,  which  had  been  obtained  by  the  ddendant  on  the  7th  of 
May, — that  he  should  be  disoharged  out  of  custody,  as  to  the  execution  in  this  actioo, 
upon  payment  of  the  unount  for  which  he  was  so  charged  in  execution ;  that  tjw 
plaintiff's  attorney  should  deliver  up  the  bill  of  exchange,  upon  which  the  action  waa 
brought,  at  the  time  of  such  payment ;  and  that  the  plaintiff's  attorney  should  there- 
upon enter  satisfaction  upon  the  judgment. 

It  appeared  from  the  affidavits  that  at  the  time  the  order  was  made,  the  defen- 
dant was  in  custody  in  execution  at  the  suit  of  the  plaintiff  for  771.  is.  6d.  and  costs; 
that  upon  the  application  of  one  Burt,  the  court  for  the  relief  of  insolvent  debtors  had 
made  an  order,  under  the  1  &  2  Vict.  c.  110,  ss.  36,  37,  vesting  the  estate  and  effeeti 
of  the  defendant  in  the  provisional  assuTiee ;  that  the  |dain1aff  had  been  appointed 
assignee ;  that  upon  the  24th  of  May,  the  defendant,  upon  a  suggestion  tjiat  Burtfs 
demand  had  been  satisfied,  had  obtained  a  rule  in  the  insolvent  debtors'  court,  calhng 
upon  the  plaintiff,  as  assigiiee,  to  shew  cause  why  the  vesting  order  should  net  he 
annulled,  and  his  appointment,  as  such  assignee,  vacated,  upon  payment  of  his  d^ 
and  costs  pursuant  to  the  judge's  order  ;  that  such  rule  was  still  pending,  and  that  the 
plaintiff  intended  to  shew  cause  against  the  same,  upon  the  affidavits  of  several 
unsatisfied  creditors  of  the  defendants  to  a  large  amount. 

The  learned  aeijeant  referred  to  Dnay  v.  Htmn^eld  (11  A.  &  E.  101,  4  F. 
&  D.  386). 

E!}79]  Bompas  Serjt.  now  shewed  cause,  and  contended  that  it  was  not  competent 
e  defendant  to  introduce  new  facts  that  were  not  before  the  judge  when  the 
order  was  made  which  it  was  now  sought  to  set  aside ;  and  that  it  did  not  sufficiraU; 
appear,  as  in  i>nuy  v.  Hovmfieldj  that  tJiere  were  any  other  unsatisfied  creiUton,  at 
tile  time  when  the  vesting  order  was  mad& 

Ludlow  Serjtu  was  heaitl  in  8app(Mrt  of  the  rule. 

(a)  Without  supposing  the  party  to  waive  his  right  to  detain  in  respect  of  the 
specinc  lien,  the  assumption  of  the  right  to  withhold  the  possession  of  the  mare  from 
the  owner,  until  performance  of  a  condition  which  the  person  detaining  bad  no  right 
to  impose,  would  appear  to  be  a  tortious  conversion  on  the  part  of  such  person,  not- 
withstanding  any  other  title  to  detain  remaining  in  him. 

In  Scarfe  v.  Morgan^  though  there  may  have  been  a  waiver,  (ie.  a  dispensation  with 
the  necessity,)  of  a  tender,  there  could  have  been  no  intention  to  waive  or  abaodon  the 
right  to  detain  for  the  particular  charge,  there  having  been  an  VKfreaa  demand  ot 
both  suras.  In  the  principal  case  no  mention  appears  to  have  been  made  of  the 
6a.  when  t^e  81.  was  demanded.  It  would,  however,  be,  perhaps,  too  much  to  infer 
from  that  omission,  that  the  defendant  really  meant  to  give  up  his  clum  for  ware- 
house-rent. 
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TiNDAL  C.  J.  I  think  it  sufficiently  appears  that  there  are  other  unsatisfied 
creditor*  of  the  defendant  who  may  be  entitled  to  participate  in  his  estate ;  and  I  am 
therricne  of  opinion,  upon  the  aath(nrity  of  the  case  cited,  that  the  defendant  is  not 
entitled  to  be  discharged  out  of  custody.  All  the  facts  do  not  appear  to  have  been 
hovsht  before  the  learned  judge  at  the  time  the  order  was  made.  I  think  that  the 
nle  Tor  setting  the  order  aside  must  be  made  absolute. 

The  other  judges  concurred. 

Rule  absolute. 


[680]  Cramb  v.  Price  and  OiHEsa  June  13, 1842. 

[S.  C.  5  Scott,  N.  R.  338 ;  1  Web.  P.  C.  393 ;  12  L.  J.  C.  P.  81.  Discussed,  Murray 
7.  ClayUmy  1872,  L.  R  7  Ch.  584 ;  Clark  v.  AdU,  1877,  2  App.  Cos.  335.  Commented 
on,  Ritditm  v.  Crawley,  1870,  L.  R.  10  Eq.  529.] 

It  is  no  objection  to  the  validity  of  a  patent  that  the  invention  cannot  be  used  except 
by  means  of  a  former  patented  invention ;  especially  where  the  second  patentee 
expressly  disclaims  any  part  of  such  former  invention. — In  1829  A.  obtained  a 
patent  for  the  use  of  hotair  blast  in  furnaces.  In  1837  B.  took  out  a  patent  for 
"  ao  improvement  in  the  manufacture  of  iron,"  which  consisted  in  "  the  application 
of  anthracite  or  stone-oool,  combined  with  a  hotrair  blast  in  the  smelting  of  iron." 
Tbe  hot-air  blast  was  used  by  B.  under  a  licence  from  A.  The  use  (rf  it  wit^  anthrar 
ate  was  new ;  and  the  iron  produced  in  ctmsequence  was  greater  in  yield,  oheapw 
in  cost,  and  better  in  quality  than  that  produced  by  the  ordinary  method.  Held, 
that  such  combination  was  a  "new  maniSacture"  within  the  21  J.  1,  c.  3.— In  the 
specification  of  A.'8  invention,  it  was  alleged  that  the  blast  was  to  be  passed  through 
a  vessel,  (the  form  of  which  vessel  was  stated  to  be  immaterial,)  by  means  of  a  tube, 
into  the  furnace.  K,  in  the  application  of  the  hot-air  blast,  used  a  succession  of 
tnbes.    Held,  that  ttds  was  not  a  material  variation  from  the  subject  of  A.'b  patents 

Case,  for  the  infringement  erf  a  patent  for  an  improvement  in  the  manufacture 
(rfiioa 

The  decUration,  after  alle^ng  that  the  plaintifij  before  and  at  the  time,  &c.,  was 
the  tme  and  first  inventor  of  an  improvement  in  the  manufacture  of  iron,  set  out 
certain  letters  patent,  bearing  date  the  28th  of  September,  7  W.  4  (1836),  fating, 
in  tiie  usual  manner,  to  the  plaintifi^  hia  exeoutora,  administrators,  and  asugns,  the 
■(de  ]»vili^  to  make,  use,  exercdae,  «id  vend  the  said  invention  for  fourteen  years ; 
with  the  customary  immso  as  to  this  inrolment  of  the  specification.  The  dedwation 
dm  stated  that,  on  tJie  27^  fA  March  1837,  the  requisite  specification  was  made,  and 
on  the  28th  of  March  was  duly  inroUed  in  the  court  of  Chancery.  The  breaches 
assigned  were :  first,  that  the  defendants  smelted,  manufactured,  and  made  iron  on 
the  said  imiHwed  plan  or  principle,  and  in  imitation  of  the  said  invention  of  t^e 
plainti^  and  according  to  the  said  improvement  in  the  said  letters  patent  mentioned, 
sod  sold  and  vended  iron  so  smelted,  &c. ;  secondly,  that  the  defendants  used  and  put 
in  practice  tiie  said  invention,  by  smelting,  manufacturing,  and  working  iron  in  imita- 
tion [Ml]  of  the  sud  invention ;  thirdly,  that  the  defendants  did  counterfeit,  imitate, 
and  resemble  the  said  invention,  and  did  make  colourable  additions  thereto  and  sub- 
tiaetims  therefrom,  whereby  to  pretend  themselves  the  inventors  thereof ;  fourthly,  that 
^  delendaots  smelted  and  manufactured  and  made  iron  with  certain  improvements 
in  the  nrooeas  <rf  snob  smelting,  and  which  were  intoided  to  imitate  m.  resemble, 
and  dia  imitate  and  resemble,  tiie  said  improvement  so  invented  the  plaintiff  and 
thereby  eoonterf eited  the  same. 

Pleas ;  first,  not  guilty. 

Secondly,  t4at  tjie  pliuntifi'  was  not  the  true  and  first  inventor  of  the  said  alleged 
nnprovement 

The  third  plea  set  out  the  specification,  as  follows : 

"To  all  to  whom  these  presents  shall  come,  I,  Geoi^  Cnme,  of,  &c.,  iron-master, 
send  greeting : "  (the  specification  then  briefly  recited  the  letters  patent  and  the 
piwiao  as  to  the  specification).  "  Now,  know  ye,  that  in  compliance  with  the  said 
proviso^  I,  die  saiff  G.  C,  do  hereby  declare  &e  nature  of  my  invention,  and  the 
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manner  in  which  the  same  is  to  be  performed,  are  fully  desoribed  and  aaoerteined  in 
and  by  the  following  statement  thereof,  tliat  10  to  say ;  aoo(vding  to  tiie  ordinary 
practice  of  obtaining  iron  from  iron-etone,  mine  or  ore  in  this  country,  the  ircm-stotie, 

mine  or  ore,  either  «dcined  or  in  the  raw  state,  according  to  the  rwpective  qualitaea, 
is  put  into  suitable  furnaces  with  coke  produced  from  bituminous  cofu,  formerly  called 
pit-coal,  in  contradistinction  to  charcoal  produced  from  wood,  which  was  the  fuel 
employed  in  this  countiy  previously  to  the  introduction  of  pit-ooal  in  the  smelting  and 
manufacture  of  iron.    Now,  as  there  are  districts  in  which  there  are  to  be  found  large 
quantities  of  iron-stone,  mine  or  ore,  in  the  immediate  neighbourhood  of  what  is 
known  as  stone-coal  or  anthracite  coal,  it  has  been  Ions  considered  as  a  desirable 
object,  to  employ  such  [682]  coal  for  the  smelting  and  manufacture  of  iron;  and, 
although  attempts  hare  been  made  to  apply  such  description  of  coal  in  the  smelting 
and  manufacture  of  iron,  the  same  have  fuled  and  have  been  abandoned.   In  addittm 
to  such  a  (vantages  to  be  obtained  from  the  usins  of  anthracite  or  stone-coal,  in  the 
districts  where  such  coal  is  found  t(weUier  with  iron-stone,  mine  or  ore,  fraxa  the 
practice  I  have  had,  I  am  induced  to  believe  such  ooal,  from  its  propertiee,  will  be  found 
to  produce  a  quality  of  iron  more  nearly  resembling  iron  obtained  by  the  aid  of 
table  charcoal.    Now,  the  object  of  my  invention  is  the  application  of  such  anthracite 
or  stone-coal,  combined  with  a  hot-air  blast,  in  the  smelting  or  manufacture  of  iron 
from  iron-stone,  mine,  or  ore.    And,  in  order  to  give  the  best  information  in  my 
power  for  enabling  a  workman  to  carry  out  my  invention,  I  will  describe  the  prooeas 
or  means  pursued  by  me ;  and,  in  doing  so,  I  will  suppose  the  furnace  of  an  onlinaiy 
construction  to  be  in  blast,  and  that  the  machinery  and  apparatus  are  adapted  for  the 
application  of  hot-air  blast,  as  is  well  understood  and  (uctensivdy  applied  in  many 
puwes  w;here  the  ordinal^  fuel  (coke  of  bituminous  coal,  or  the  ooal  in  a  raw  state)  is 
employed  in  the  manufacture  of  iron  from  iron-stone,  mine  or  ore ;  and  I  have  fooDcl 
a  furnace  having  suitable  appuutus  for  making  the  blast  to  about  600'  <d  Fahrenhat 
a  good  {urangement  for  carrying  out  my  invention,  though  so  high  a  degree  of  tem- 
perature is  not  indispensably  necessary,  but  I  believe  preferable.    In  charging  such  a 
furnace,  I  throw  in  about  3  cwt.  of  anthracite  or  stone-coal  or  culm,  to  each  6  cwt.  of 
calcined  argillaceous  iron-stone,  with  a  proper  quantity  of  flux,  as  if  working  with  the 
coke  of  bituminous  coaL    Such  charging  01  the  furnace,  and  the  general  working,  with 
the  exception  of  the  usin^  of  anthracite  or  stone-coal,  is  to  be  pursued  as  if  working 
with  coke  of  [683]  bituminous  coal :  and  I  would  remark  that  the  quantities  above 
given,  are  such  as  I  have  hitherto  employed  in  making  the  best  qualities  of  pig  iron, 
viz.  No.  1  or  No.  2,  at  my  works,  from  the  anthracite,  Btone-coal,  or  culm  found  in 
the  neighbourhood  of  the  Yniscedwyn  iron  works ;  but  these  quantities  may  be  varied, 
acoording  to  local  circumstances,  and  the  refractoiy  nature  oi  the  iron-stim^  mine  or 
ore,  or  otherwise  to  be  reduced,  and  die  quality  d  irtm  desired  to  be  obtained,  as  is 
the  case  in  ordinary  working,  and  at  the  judgment  and  discretion  of  the  manager,  as 
heretofore :  and  I  would  remark  that  the  anthracite  or  stone-coal,  or  culm,  may  be 
coked  in  like  manner  as  bituminous  coal  before  charging  the  furnace ;  but  from  my 
experience,  I  have  not  (so  far  as  my  practice  goes,  in  working  with  the  coal  obtained 
in  my  neighbourhood),  found  that  iiuoh  coking  is  necessary,  or  that  a  more  advan- 
tageous result  is  obtained  than  in  ap^ying  the  anthracite  or  stone^xtol  directly  frmn 
the  mine.    And  it  is  desirable  to  observe,  I  have  found  it  of  advantage  tiiat  the  bbwt 
of  hot  air  should  be  as  free  and  unimpeded  as  possible,  and  that  from  that  account  I 
have  hitherto  used  only  anthracite  or  stone-coal,  the  smaller  parts  <rf  which  would  not 
pass  through  a  sieve  m  an  inch  mesh  j  but,  where  tiie  pillar  or  volume  of  Uaat  is  con- 
siderable, say  2  lbs.  and  upmuds  <m  ^e  square  inch,  this  precaution  is  not  neoessaty. 

"  Having  thus  described  the  nature  of  my  invention,  and  the  manner  ct  carrying 
the  same  into  effect^  I  would  have  it  understood  that  I  do  not  claim  the  using  of  hot- 
air  blast  separately  in  the  smelting  and  manufacture  of  iron,  as  of  my  invention,  wbeai 
uncombined  with  the  application  of  anthracite  or  stone-coal  and  culm  ;  nor  do  I  claim 
the  application  of  anthracite  or  stone-coal  in  the  manufacture  or  smelting  of  iron  when 
uncombined  with  the  using  of  hot-air  blast ;  but  what  I  do  claim  as  [684]  my  inventacm, 
is  the  application  of  anthracite  or  stone-coal  and  culm  comlunea  wiu  uie  using  of 
hot-air  blast  in  the  smelting  and  manufacture  of  iron,  from  iron-stone,  mine  or  ore,  aa 
above  desmbed.   In  witnera,"  Sec 

The  plea  then  averred  that  Uie  said  alleged  improvement,  in  the  patent  and 
specification  mentioned,  was  not  a  new  manufiwture  invented  by  the  plaintiff  within 
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tbe  intent  and  meaning  of  the  statute  (21  Jac  1,  c.  3,  s.  6)  as  to  the  publio  use  and 
exenue  thereof ;  by  reason  whoreof  the  aaid  letters  patent  were  void. 

Foarth  f^ea — uiat  the  nature  of  tiie  aaid  invention,  and  the  manner  in  which  the 
asid  inventaon  was  to  be  performed,  were  not  partioulfaiy  described,  according  to  the 
iDtent  and  meaning  of  the  letters  patent,  in  or  oy  the  speoifioati<m. 

The  fifth  plea  (after  referring  to  tiie  speoifictttion,  and  setting  out  the  proviso  in 
the  patent,  that  nothing  therein  contained  should  give  privilege  to  the  plaintifF,  his 
executors,  &e.,  to  use  or  imitate  any  invention  or  work  theretofore  invented  or  found 
oat  by  any  other  person  and  publicly  used  or  exercised,  unto  whom  letters  patent  had 
been  granted)  then  proeeeded  to  aver  the  grant  of  certain  letters  patent  to  one  James 
Beaumont  Neilson,  dated  the  1 1th  of  September,  9  G.  4,  (1828) ;  whereby  was  granted 
to  Neilson,  for  fourteen  years,  the  sole  privilege  to  make,  use,  exercise,  and  vend  a 
eertain  invention  for  the  improved  application  of  air  to  produce  heat  in  fires,  forges, 
and  fumacea,  where  bellows  or  other  blowing  apparatus  were  required ;  that  the  said 
imimved  application  of  air  in  the  last  mentioned  patent,  was  the  production  and 
i^pBca^on  of  a  hot-air  blast  for  the  |>urpose  of  heating  tires  in  forges  and  furnaces 
where  beUows,  &g.  were  required ;  which  said  hot-air  must  was  [686]  long  before  the 
plaintiff's  patent,  puhlioly  used  and  exennsed  in  the  smelting  and  manufacture  of  ir(m, 
from  iroD-etone,  &&,  and  was  the  hot-air  blast  in  the  plaintifrs  specification  mentioned ; 
that  Neilson's  patent  was  still  in  force,  and  tiiat,  in  consequence  thereof,  the  plaintiff 
ooald  not  use  the  said  hot-air  blasts  in  the  smelting  or  manufacture  of  iron,  without 
Neilson's  licence ;  that  the  plaintifT  obtained  such  licence  before  the  grant  of  his  patent ; 
md  tihat  the  using  by  the  plaintiff  of  the  hot-air  blast,  in  the  manner  in  the  said 
qiedfication  mentioned,  in  the  smelting  and  manufacture  of  iron,  from  iron-stone,  &o., 
u  described  in  the  said  specification,  combined  with  the  said  anthracite  or  stone-coal 
and  culm,  as  therein  mentioned,  was  a  using  and  imiteting  of  Neilson's  inveutaon ; 
iriiich  rendered  the  plaintiff's  patent  void,  '^rificatton. 

Beplication.   The  plaintiff  joined  issue  on  ihe  first,  second,  and  fourth  pleas. 

To  die  third  plea,  the  daintaff  replied  that  tiie  improrement  in  the  patent  men- 
tioaed  and  described  in  we  speoification,  was  a  new  manufaoture  invented  by  the 
jhmtAS,  within  the  intent  of  uie  statute,  as  to  Uie  puUio  use  and  exercise  thereof ; 
whereon  issue  was  joined. 

To  the  fifth  plea,  the  replication,  after  referring  to  the  proviso  in  Neilson's  patent, 
u  to  the  specification,  averred  the  due  inrolment  of  the  specification,  and  set  it  out 
as  follows ; — (after  reciting  the  grant  of  the  patent,  &c.,  with  the  proviso  as  to  the 
qwdficatum)-— 

"  Now,  know  ye,  that  in  compliance  with  the  said  proviso,  I,  the  said  J.  B.  N.,  do 
hoefaj  deekuv  that  the  nature  of  my  said  invention  for  the  improved  application  of 
air  to  produce  heat  in  fires,  forges  and  furnaces  where  bellows  or  otiber  blowing 
apparatuB  are  required,  and  the  manner  in  which  the  same  is  to  be  performed,  are 
pvtiealsrly  described  and  ascertained  as  follows ;  that  is  to  say,  a  blast  or  current  of 
mt  must  be  produced  by  bel-[6861-Iows  or  other  blowing  ai^taratus  in  f^e  ordinary 
ny,  to  which  mode  of  produomg  the  blast  or  ourrent  of  air  this  patent  is  not  intended 
to  extend.  blast  or  corrent  of  air,  so  produced,  is  to  be  passed  from  the  bellows 
or  blowing  appu^tus  into  an  air-vessel  or  receptacle  made  sufiiciently  strong  to  endure 
the  blast,  and  through  and  from  that  vessel  or  receptacle,  by  means  of  a  tube,  pipe  or 
apertare,  into  the  fire,  forge  or  furnace.  The  air-vessel  or  receptacle  must  be  air-tight 
or  neariy  so,  except  the  apertures  for  admission  and  emission  of  the  air ;  and  at  the 
commencement  and  during  the  continuance  of  the  blast  it  must  be  kept  artificially 
heated  to  a  considerable  temperature.  It  is  better  that  the  temperature  be  kept  to  a 
red  heat,  or  neariy  so;  but  so  high  a  temperature  is  not  absolutely  necessary  to 
podnee  a  beneficial  effect  The  air-vessel  or  receptacle  may  be  conveniently  made  of 
von ;  hatf  as  the  effect  does  not  depend  upon  the  nature  of  the  material,  other  metids 
or  eonraiient  materia  may  be  used.  The  size  of  the  air-vessel  must  depend  upon 
the  Uut,  and  on  tile  heat  necessary  to  be  produeed.  For  an  otdinioy  smith's  fire  or 
forge, »  air-vessel  or  receptacle  capable  of  containmg  1200  cubic  inches  will  be  of 
froper  dimenaacma ;  md  for  a  cupola  of  the  usual  size  for  cast-iron  founders,  an  air^ 
fcael  capable  of  containing  10,000  cubic  inches,  will  be  of  a  proper  size;  for  fires, 
forges,  or  furnaces  upon  a  greater  scale,  such  as  blast-furnaces  for  smelting  iron,  and 
Isree  east-inm  founders*  cupolas,  air-vessels  of  proportionally  increased  dimensions 
ina  mimbm  are  to  be  employed.   The  form  or  shape  of  the  vessel  or  receptacle  is 
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immaterial  to  the  eflect,  and  may  be  adapted  to  the  local  circumstances  or  situatioiL 
The  air-vessel  may  generally  be  conveniently  heated  by  a  fire  distinct  from  the  fire  to 
be  ofTected  by  the  blast  or  current  of  air ;  and  generally  it  will  be  better  that  the 
air-vessel,  and  the  fire  by  which  it  is  heated,  should  be  enclosed  in  [587]  brickwork  or 
masonry,  through  which  the  pipes  or  tubes  connected  with  the  air-vessel  shookl  paas. 
The  manner  of  applying  the  heat  to  the  air-vessel  is,  however,  immaterial  to  the  meet, 
if  it  be  kept  at  a  proper  temperature.    In  witness  whereof,"  &c. 

The  replication  then  averred  that  Neilson's  invention  for  the  improved  applicatirai 
of  air  to  produce  heat  in  fires,  &o.y  as  the  same  was  described  in  Neilson's  Bpecifieftta<Hi, 
was  not  the  same  as  the  hot^r  blast,  and  f^e  machinery  and  f^vporatus  adapted  for 
the  application  thereof,  mentioned  and  referred  to  in  the  plaintiff's  specification  as  l^en 
being  well  understood  and  extensively  applied  in  many  places,  where  the  ordinaiy  fuel 
was  employed  in  the  manufacture  of  iron,  from  iron-stone,  &c. ;  nor  was  the  using  by 
the  plaintiff'  of  his  said  invention,  as  described  in  his  said  specification,  a  using  cm- 
imitating  of  Neilson's  invention  described  in  his  specification,  verification. 

Rejoinder,  to  the  replication  to  the  fifth  plea ;  that  Neilson's  invention  was  the 
same  as  the  hot^iir  blast,  and  the  machinery  and  apparatus  adapted  for  the  api^ca- 
tion  thereof,  mentioned  in  the  plaintiff's  specification,  and  that  the  usin^  b^  the 
plaintiff  of  his  invention,  as  described  in  his  specification,  was  a  using  and  imitating  of 
Neilson's  invention  described  in  his  specification.    Issue  thereon. 

The  following  notice  of  objections  was  delivered  by  the  defendaots,  witii  the  pleas, 
under  the  stat  5  &  6  W.  4,  o.  83,  s.  6. 

"  Firsts  that  the  alleged  invention  mentioned  in  the  declaraUon, — which  tiie  i^utiff 
in  his  specification  claims  and  alleges  to  consist  in  t^e  mn^Ucation  of  anthracite  or 
stoneKKial  and  culm,  combined  with  the  using  of  hot-air  blasts  in  the  smelting  and 
manufacture  of  iron  from  iron-stone  mine  or  ore, — is  not  a  new  manufacture,  witliin 
the  meaning  of  the  stat.  21  Jac.  1,  c.  3,  s.  6,  for  which  [688]  a  patent  can  be  granted, 
but  only  a  using  at  the  same  time  of  a  well-known  article,  namely,  anthracite  or  stone- 
coal  and  culm,  and  of  the  hot-air  blast  (the  latter  admitted  in  the  plaintafi*8  specifica- 
tion to  be  then  well-known),  each  separately  in  use  for  smelting  and  manufactoring 
iron  before  the  date  of  the  said  letters  patent  Secondly,  that  anthracite  or  stone- 
coal  and  culm,  had  been  publicly  used  as  the  only  fuel  in  the  smelting  and  manufacture 
of  iron  by  Mr.  Thomas  Harper,  at  his  furnace,  at  Abercrave,  in  the  county  of  Brecon, 
and  had  been  so  used  mixed  with  other  fuel,  by  the  British  Iron  Gompanyf  at  tlieir 
works  at  Abercr&ve  aforesaid,  and  at  tiie  Ynisoedwyn  iron-works,  tiie  Lazidare  irm- 
works,  the  Milbrook  iron-works,  and  the  Neafii  Abbey  iron-works,  in  the  county  of 
Glamorgan,  before  the  date  of  the  said  letters  patent ;  and  the  alleged  invention  of 
the  plaintiff  is  only  the  use  of  anthracite  or  stone-coal  or  culm  with  the  hot^ir  blast 
Thinily,  that  the  using  of  hot-air  blast  in  the  smelting  or  manufactura  of  iron,  was  not 
the  invention  of  the  plaintiff',  but  was  well-known  and  in  use  before  the  granting  of 
the  letters  patent  to  the  plaintiff,  as  admitted  in  the  specification  thereof,  and  the 
alleged  invention  of  the  plaintiff  is  only  the  use  of  the  said  hot-air  blast,  with  the  well- 
known  anthracite,  or  stone-coal  and  culm ;  and  that  the  hot-air  blast  was  used  in  the 
smelting  and  manufacture  of  iron  prior  to  the  said  letters  patent,  at  the  works  the 
said  phuntiff,  the  Yniscedwyn  iron-works,  &c. ;  [here  followed  a  list  d  adxteen  iron- 
works, where  the  hot-air  blast  had  been  in  us^ :  uid  also  at  a  great  muiy  iron-wocfa 
in  the  kingdom,  too  numerous  to  be  individually  specified.  Fourthly,  that  the  alleged 
invention  of  the  plaintiff  necessarily  inv(^ves  the  use  of  another  invention,  which  was 
patented  before  the  date  of  the  plaintiff's  letters  patent,  viz.  the  hot«r  blast  of 
J.  B.  Neilson ;  and  that  the  application  thereof  to  anthracite  or  stone-coal,  which  was 
a  well-known  fuel,  was  an  application  that  all  persons  were  at  [689]  liberty  to  make 
who  had  permission  to  use  the  said  invention  of  the  said  J.  B.  Neilson.  Fifthly,  thait 
the  exclusive  use  of  the  hot-air  blast  having  been  previously  granted  to  J.  B.  Neilson 
by  letters  patent,  the  subsequent  patent,  granted  to  the  plaintiff  for  the  same  invention, 
is  void.  Sixthly,  that  anthracite  or  stone-coal  and  culm  having  been  well-known  and 
in  use  as  a  fuel,  prior  to  the  said  plaintiff^'s  letters  patent,  the  application  ai  such  fuel 
to  the  smelting  or  manufiaoture  of  iron  by  well-known  methods  is  not  a  new  numufactore^ 
within  the  meaning  of  the  statute.  Seventhly,  that  the  use  of  the  hot-air  blasts 
described  in  the  said  specification,  produces  substantially  only  iJte  same  effect  when 
the  anthracite  or  Btone^oeX  or  culm  is  used  as  fuel  in  the  amdtong  and  manufiictare 
of  iron,  as  when  any  other  kind  of  coal  or  coke  is  used  for  the  same  purpoees.  ESgfatbly, 
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tint  the  ^leofication  is  defective,  inaamneh  as  it  does  not  describe  the  kind  of  furnace 
to  irhicfa  the  alleged  invention  is  applicable,  and  it  is  nob  applicable  to  all  kinds  of 
fomaces.  Ninthly,  that  the  said  specification  does  not  clearly  state,  whether  or  not 
it  is  intended  to  apply  to  the  use  m  anthracite  or  stone-coal  and  culm,  as  the  only 
fuel,  or  whether  it  is  intended  to  include  the  use  of  anthracite  or  stone-coal  and  culm, 
together  with  other  fueL" 

At  the  trial  before  Tindal  C.  J.  at  the  sittings  at  Westminster,  after  Hilary  term 
1840,  the  plaintafi*  (besides  NeiUon's  specification,  as  set  out  in  the  r^lioation  to  the 
fifthitlea)  gave  die  following  specificationB  in  evidence : 

First,  that  of  an  invention  of  Thomas  Botfield — for  "certain  improvements  in  the 
raanofacture  of  inm," — ^inroUed  on  the  let  of  April  1828,  under  a  patent,  dated  the 
3d  of  Janoaiy  1828.  The  principle  <A  this  intention  was  stated  the  patentee  as 
fotlowB : — "  for  causing  or  obtaining  a  blast  of  atmospheric  air,  sufficient  to  smelt,  fuse, 
ran  or  make  pig,  cast  or  crude  iron,  from  iron  [600]  stone  or  ore.  This  blast  is  to  be 
produced  by  means  of  rarefied  air,  gas,  flame  or  heated  air,  from  an  oven  or  fire-place, 
and  is  to  be  applied  in  or  to  a  blast-furnace,  cupola,  or  air-furnace  :  this  I  propose  to 
effect  by  the  draught  of  a  powerful  chimney  or  chimneys,  which  may  be  built  separate, 
at  uy  distance  that  may  be  most  convenient,  or  may  join  to  or  be  made  part  of  the 
blast-furnace  or  cupola,  as  may  be  found  most  desirable  and  best  to  answer  the  purpose 
required,  and  whum  is  to  be  connected  by  a  fine  or  flues  with  the  cupda,  blast,  or  air- 
funutce ;  but,  in  ease  tins  draught  should  not  prove  suffiraent  for  the  purpose  tA  smelt- 
ing the  iron  stone  or  ore,  I  propose  and  intend  to  apply  and  use  the  oommon  blast 
from  machinery  to  assist  the  blut  from  the  draught  m  the  maobineiy :  uid  I  claim  a 
right  to  use,  and  mean  to  use  the  atmospheric  air,  either  separately  or  mixed  with 
flune,  or  heated  air.  I  also  claim  as  part  of  my  patent  the  right  to  use  and  mix  witii 
other  materials,  rock  salt,  common  refuse  or  other  salt,  in  any  state  or  degree  of  refin- 
ing, or  any  other  substance  of  which  soda  (the  mineral  alkali)  forms  a  part.  This  is 
to  be  mixed  in  the  blast-furnace,  cupola,  or  air-furnace,  with  the  iron-etone  or  ore, 
sod  with  the  other  usual  materials,  of  coke,  or  charcoal,  and  limestone,  to  which  cinder 
(fHY)duced  in  the  processes  of  converting  pig,  cast  or  crude-iron,  into  malleable  iron) 
may  be  added.  And  I  propose,  as  I  shall  find  necessary,  to  cause  the  iron-stone  or 
ore  to  smelt  or  fuse  sooner  or  with  less  blast,  fuel,  or  heat."  And  in  anotJier  part  of 
the  q)ecification,  the  patentee  stated — **  And  I  further  declare  that  I  propose  to  use 
eoal,  coke,  8ton»«oiJ,  cnlmi,  wood,  charcoal,  or  any  ot^  kind  of  fuel  or  fuels,  or  oom- 
binatioa  of  fuel,  in  any  proportion  or  proportions,  in  the  fire-place,  oven,  or  air  fumaoe, 
for  producing  the  gas,  flame,  or  heated  air ;  and  also  to  use  all  the  materials  before 
recited,  in  any  proportion  or  proportions  that  may  be  found  sufficient  and  [691]  best 
sdi^ited  to  |n*oduce  the  main  object  required.  I  claim,  as  my  patent,  the  use  of  the 
additional  chimney  or  chimneys,  and  the  application  of  rarefied  air,  gas,  flame,  or 
bested  air,  to,  at,  or  near  the  twire  or  twires  of  the  blastrfumace  or  cupola,  to  cause 
or  assist  the  blast  of  atmospheric  air.  And  I  also  claim,  as  part  of  my  patent,  the  use 
of  salt,  or  my  other  substance  containing  soda,  to  mix  with  the  iron-stone  or  ore,  and 
oth«-  materials  in  the  blast,  cupola  or  air-furnace,  to  cause  those  materials  to  melt  or 
fuse  sooner,  more  easily,  or  with  less  blast  and  fuel." 

Seomidly,  tiiat  of  an  invention  of  Edward  Mtutin, — inrolled  the  23d  of  June  1804, 
under  a  patent  of  the  sune  date, — "  for  maldne  pig  and  cast  iron  of  every  description 
from  iron-stone,  uoo-mine,  and  iron-ore,  and  of  smelting,  preparing  and  refining  of  pig 
ud  cast  iron  of  every  sort,  and  for  the  making  of  such  pig  and  oast  iron  into  wrought 
or  bar  iron  by  using  raw  stone-coal  or  culm  to  be  worked  and  made  by  blast"  In 
this  specifioation  the  nature  of  the  invention  and  the  manner  in  which  the  same  was 
to  be  performed,  and  the  method  used  to  make  stone  coal  and  culm  to  stand  the 
Wast,  were  thus  described  :  "  To  light  the  fire  in  the  fumac^  finerp,  or  hearth,  with 
free-burning  wood,  and,  as  soon  as  the  wood  is  sufficiently  ignited,  then  to  put  on 
null  quantities  of  raw  stone-co^  or  culm,  free  of  dust  (br^en  into  the  size  of  a 
oommon  ben's  eg^),  to  continue  to  feed  the  furnace,  finery  or  hearth  with  raw  stone- 
cotl  or  culm,  tallit  is  quite  full  of  vivid  fire,  before  any  blast  is  introduced ;  then  (in 
Biahing  [»g  or  cast  iron)  charge  the  fumaoe,  in  the  common  way  with  due  proportions 
of  raw  stonoHDoal  or  culm  clear  of  dust  Qnstead  of  coke  or  ohurcoal),  with  iron-stone, 
iniHiune,  or  iron-ore,  and  limenitone ;  then  to  introduce  the  blast  in  a  very  gentle 
■snner  for  the  first  twelve  hours ;  then  to  increase  the  blast  gradually,  day  after  day, 
for  the  first  week  of  blowing,         till  the  fumaee  is  sufficiently  hot  and  burthened, 
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and  then  to  blow  to  any  extent,  the  machinery  or  the  furnace  is  capable  o!  bearing ; 
and  by  keeping  the  furnace  regularly  and  properly  fed  with  materials,  and  keeping 
up  a  Bufficient  blast,  the  process  will  be  completed.  And  iu  the  remelting,  prepariag 
and  refining  of  pig  and  cast  iron  of  every  sort^  and  for  making  such  pig  and  cut  ircn 
into  wrought  or  iKir  iron,  the  foregoing  method  of  lighting  and  feeding  the  hearth  or 
finery  till  it  is  full  of  vivid  stone-coal  or  culm,  must  be  pursued  before  the  fiaeiy  or 
hearth  is  charged  with  metal,  or  the  blast  intoK>duced ;  then,  by  charging  with  metal, 
and  feeding  the  finery  or  hearth  with  raw  stone-coal  or  cuhn  (inrtead  d.  ooke  or 
charcoal),  and  by  introducing  iAie  blast  in  the  oommon  my,  the  wished-fw  Buooen 
will  be  produced." 

Thirdly,  that  of  an  invention  of  Philip  Taylor, — inrolled  on  the  I7lk  ot  Febma^ 
1826,  under  a  patent  dated  the  5th  of  the  same  month, — for  "certain  inqrorenuota 
in  making  iron."  The  principle  of  this  invention  wa^  the  introduction,  into  tiie 
furnace  in  which  anthracite  or  stone-coal  was  to  be  used,  of  carburetted  hydrogen  gas. 

And,  fourthly,  that  of  an  invention  of  Charles  Pierre  Devaux, — inrolled  on  the 
8th  of  April  1836,  under  a  patent  dated  the  28th  of  October,  1835,— for  "eertaiB 
improvements  in  smelting  iron-stone  or  iron-ore." 

This  specification  stated  the  invention  in  these  terms ;  "  The  improvements  relate 
to  the  placing  or  arranging  of  apparatus  between  the  ordinary  blowing-machine  and 
the  furnace  which  contains  the  iron-stone  or  iron-ore  to  be  smelted,  whereby  tiie  Uast 
of  atanospheric  air  caused  by  the  ordinary  blowing  machinery  is  forced  tluough  and 
amongst  the  fuel  in  a  fire  enclosed  in  such  superadded  apparatus,  and  whereby  the 
atmospheric  air  so  forced  supports  combustion  in  such  fire,  becomes  heated,  and  in 
some  degree  decomposed,  and  is  [693]  thence  constantly  forced  forward  by  tlM 
pressure  of  the  condensed  air  in  the  apparatus  (carrying  with  it  the  gas  and  vapoun 
evolved  by  the  fuel  in  the  fire)  into,  and  becomes  a  heated  and  gaseous  blast  to,  the 
ordinary  furnace  containing  the  iron-stone  or  iron-ore  to  be  smelted,  great  improve- 
ment will  take  place  in  the  process  of  smelting  iron-stone  or  iron-ore,  and  fuel  saved." 

Numerous  witnesses  were  called  on  the  part  of  the  plaintifi^  who  were  employed 
in  the  manufacture  of  iron,  many  of  them  in  the  neighbourhood  of  the  pluntafTa 
works.  Their  evidence  went  to  shew, — that  repeated  attempts  had  been  made  to  use 
anthracite  coal  in  the  manufacture  of  iron ;  that  it  was  an  object  greatly  desired  by 
the  trade  j  that  the  Britash  Iron  Company  had  succeeded  in  using  it,  but  that  the  irra 
produced  was  inferior  in  quality  and  not  worth  the  cost  of  manufacture,  and  that  the 
company  had,  in  consequence,  abandoned  their  works.  Other  instaaoes  were  addooed, 
where  sunilar  attempts  had  failed.  In  February  1837  the  |dainta£f,  after  frequent  and 
expensive  experiments,  began  to  use  the  hot-air  blast  and  stone-ooal ;  the  appuatra 
for  the  hot-air  blast  having  been  erected  under  the  direction  of  one  of  Neilson  s  mMi. 
The  plaintiff  however  (finding  that  the  air  vessel  used  by  Neilson  did  not  give  a 
sufficient  degree  of  heat)  soon  afterwards  substituted  for  it  a  coil  or  succession  of  tubes, 
so  as  to  cause  a  larger  surface  of  air  to  be  exposed  to  the  influence  of  the  fire  in  the 
transit  from  the  blowing  apparatus  to  the  furnace ;  whereby  a  hot-air  blast  sufficient 
to  melt  lead  (about  600"  Fimrenheit)  was  produced ;  that  the  iron  thus  produced  was 
of  a  very  superior  quality ;  that  the  yield  was  greater,  and  the  consumption  of  hul 
less  by  one  sixth ;  that  since  the  plaintifTs  discovery  two  manufactories  had  been 
commenced  upon  his  system ;  that  in  April  or  May  1837  the  defendants  were  using 
hot-air  blast,  and  stone-eoal  [691]  together  with  coke,  in  the  pnniortaon  of  one  thiid 
of  the  former  to  two  thirds  of  the  latter.  It  was  also  woved  that  cold  blast  blows 
anthracite  cool  black ;  which  had  been  the  cause  of  the  failure  of  Martin's  invention ; 
that  Taylor's  invention  had  altogether  failed,  and  that  Botfield's  was  not  applicaUe  to 
anthracite  coal ;  and  that  the  description  in  the  plaintifi^s  specification  was  sufficient 
to  enable  persons  of  competent  skill,  successfully  to  apply  the  invention. 

The  counsel  for  the  defendants,  after  stating  that  no  witaiesses  were  to  be  called 
for  the  defence,  was  proceeding  to  argue  that  the  plaintifi's  invention  was  not  a  new 
manufacture ;  when  it  was  suggested  by  the  Lord  Chief  Justice  that  there  was  no 
point  to  leave  to  the  jury,  and  that  the  real  question  was  one  of  law,  namely,  as  to 
the  meaning  of  the  word  "  manufacture  "  under  the  statute ;  whether  the  application 
of  a  known  mode  of  working  the  hot^r  blast  to  a  known  material,  so  aa  to  produce 
a  new  effect,  is  a  manufactore ;  and  also  whether,  if  it  be  so,  the  plaintiff  was  the  firsk 
inventor  of  it  It  was  therefore  agreed  that  a  verdict  should  be  entered  for  the 
plaintiff,  with  nominal  damages,  upon  all  the  issues,  subject  to  a  motion,  on  the  part 
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of  tile  d^end&nts,  to  eater  a  nonsuit  or  verdict  for  them,  with  leare  to  turn  the 
evidence  into  a  special  case. 

Sir  Thomas  Wilde  Seijt,  iu  Hihuy  term,  1840,  having  aocordingly  obtained  a 
rale  nisi  to  enter  a  nonsiut  or  a  verdict  for  the  defendants,  it  was  arranged  that  the 
evidence  should  be  turned  into  a  special  case ;  the  court  being  at  liberty  to  draw  the 
Hune  inferences  from  the  evidence  that  a  jury  might  draw  ;  if  the  court  should  be  of 
opinion  that  the  plaintiff  was  entitled  to  retain  the  verdict  on  all  the  issues,  then  the 
Terdict  was  to  stand  as  entered ;  but  if  the  court  should  be  of  opinion  that  the  defen- 
dants were  entitled  to  have  the  verdict  entered  [696]  for  them  on  all  or  either  of  the 
iwies,  then  the  verdict  was  to  be  altered  accordingly  :  if  the  court  should  be  of  opinion 
tibat  the  defendants  were  entitled  to  have  the  verdict  entered  for  them  on  the  third 
aod  fourth  issues,  or  either  of  them,  the  court  were  to  be  at  liberty,  if  they  should 
be  so  advised,  to  give  judgment  non  obstante  veredicto.  In  case  the  verdict  for  the 
plaintiff  should  stand,  the  Lord  Chief  Justice  was  to  be  at  liberty,  if  he  should  think 
fit,  to  certify  on  the  record  that  the  validity  of  the  patent  came  in  question  before  him, 
puivoant  to  the  statote  6  &  6  W.  4,  c  83,  s.  3. 

The  case  was  argued  in  Hilary  term,  1842  (a). 

Bompas  Serjt.  and  Botch  for  the  defendants.  As  to  the  first  issue :  there  was  no 
infringement  of  the  plaintiff's  patent  proved.  The  plaintiff's  invention  was  the  simple 
application  of  Neilson's  patent  to  the  use  of  anthracite  coal  in  smelting  iron.  The 
{HuntafTs  specification  does  not  state  the  proportions  or  method  to  be  observed  in  the 
manufacture ;  but  merely  that  stone-coal  with  the  hot^r  blast,  is  to  be  used  in  the 
wdinary  way.  The  plaintiff  cannot  contend  that  his  patent  would  be  infringed  by  the 
q^ication  of  hot  air  to  stone-coal  in  combination  with  otiier  fuel  in  wy  proportions 
whatsoever.  There  are  extensive  districts  where  the  coal  is  more  or  less  anthracitous ; 
in  such  idaces  Hhe  {Kvportions  of  imthracite  luid  of  bituminous  coal  which  manufacturers 
nay  use,  could  not  be  ascertained.  According  to  the  evidence,  the  defendants  used 
only  a  small  prc^nrtion  of  uithtacite  oompued  to  the  quantity  of  coke.  But  the  mere 
nsiiig  ci  some  anthracite  witii  the  hot  blast  could  not  amount  to  an  infringement  of  tiie 
I^aintiff's  patent,  supposing  that  patent  to  be  valid. 

As  to  the  second  and  Uiird  issues :  the  plaintiff  is  neitlier  the  first  inventor  of  the 
tlleged  improvement,  [S96]  nor  is  the  invention  a  "  new  manufacture "  within  the 
meaning  of  the  statute. 

The  patent  is  for  "  an  improvement  in  the  manufacture  of  iron."  No  improvement 
it  suggested  throughout  the  plaintiff's  specification,  whereby  an  improved  c[uality  of 
iron  is  to  be  obtuned.  All  that  is  there  stated  is,  that  the  atlegea  invention  of  the 
j^aintiff  will  produce  iron  more  like  that  obtained  by  the  aid  of  vegetable  charcoal. 
The  latjcess  used  by  the  plaintiff  contains  nothing  new.  The  hot-air  blast  was  not 
new— that  waa  the  subject  of  Neilson's  patent.  The  use  of  anthracite  coal  was  not 
new :  it  had  been  previously  used  by  a  number  of  perscms.  The  |daintaff*8  spedficatbn, 
tiwrrfore,  reveals  no  novelty  of  detail  It  is  true  that  an  improved  meuiod  in  the 
spI^icataoD  of  a  former  discovery,  or  a  new  combination  of  machinery,  the  detuls  of 
which  were  already  known,  may  be  the  subject  of  a  patent ;  but  the  mere  use  of  a 
thing  already  known,  in  a  known  manner,  and  for  a  known  purpose,  has  frequently 
been  decided  not  to  be  the  subject  of  a  patent :  Brunton  v.  Hawkes  (4  K  &  Aid.  541) ; 
Sotmdmv.  Asian  (3  B.  &  Ad.  881);  Cornish  v.  Keem  (3  New  Cases,  570,  4  Scott^ 
337) ;  Kay  v.  Marskall  (5  New  Cases,  492,  7  Scott,  548).  In  Minter  v.  Mower  (6  Ad. 
&  K.  735,  1  N.  &  P.  595)  the  patent  was  held  to  be  bad,  as  including  the  subject 
of  a  formor  invention.  In  ttus  case  the  pUuntiffs  patent  includes  the  invention  of 
Xeilwm. 

As  to  the  fourth  issue :  the  specification  is  insufficient,  inasmuch  as  it  does  not 
dssoibe  t^e  sort  of  furnace  requisite  to  be  used.  It  appeared  from  Uke  evidence  that 
tile  invention  lEailed  when  used  with  a  targe  furnace. 

As  to  the  fifth  usue — whether  the  hot-air  blast  described  in  the  plaintiff's  specifica- 
tUD  is  to  be  obtuned  in  the  same  manner  as  that  for  which  Neilson  had  ob-[697]-tained 
a  patent — there  was  no  evidence  to  shew  that  there  was  any  other  hot-air  blast  in  use 
m  England,  except  under  Neilson's  pateut,  the  validity  of  which  had  been  fully 
atabKahed.  NeUison  v.  Thompsm  {2  Webst  Pat  Ca.  275,  278) ;  NeiLscm  v.  FotkergUl 
(ih  287);  NeiUm  v.  Harford  (8  M.  &  W.  806,  2  Webst.  P.  C.  295,  328).    Indeed  the 

(a)  Before  Tindal  C.  J.,  and  Coltmiut,  Erskine,  and  Maule  JJ. 
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hot-air  blast  with  which  the  plaintiff  worked  his  apparatus  was  erected  by  (me  of 
Neilson's  servant's,  and  was  worked  under  a  licence  from  Neilson.  A  patent  whidi 
includes  tke  subject  of  a  formw  patent  is  hod,  because  the  second  patentee  obtainB  a 
right  which  was  excludvely  granted  to  the  first ;  and  it  is  contrary  to  the  proviso  in 
the  patent,  which  declares  that  it  shall  not  extend  to,  or  give  privily  to  use  or  imitate, 
any  invention  or  work  which  had  been,  heretofore  invented  by  any  person  to  wIkhii  a- 
patent  had  been  granted. 

Sir  Frederick  Pollock,  A.  G.,  R.  V.  Richards,  Montague  Smith,  and  Webster  for 
the  plaintiff.  Under  the  arrangement  entei-ed  into  at  nisi  prius,  it  is  submitted  that  it 
is  not  now  ojpen  to  the  defendant  to  dispute  the  infringement  of  the  plaintifiTs  patent 
But  even  if  it  were  so,  there  was  abundant  evidence  to  entitle  the  plnmtiff  to  a  verdict 
on  that  issue.  In  order  to  entitle  the  plaintiff  to  maintain  this  action,  it  is  sufficient  to 
shew  that  the  defendants  used  anthracite  coal  in  combination  with  hot«ir  Wast,  in 
considerable  quantities  he  was  not  called  upon  to  prove  that  it  was  the  only  kind  of 
coal  used  in  ^eir  manufacture. 

Upon  tJie  second  issue — whether  the  plaintiff'  is  the  first  invrator — it  ia  not 
pretended  that  any  other  person  had  successfully  used  anthracite  coal  combined  with 
tiie  hot-air  blast,  in  the  manufacture  of  iron ;  others  had  made  the  attempt  indeed,  but 
bad  failed. 

[698]  The  third  issue  is  the  most  important  in  the  case, — viz.,  whether  the  com- 
bination of  which  the  plaintiff  claims  the  invention,  and  for  which  he  has  obt^ned  his 
patent,  is  a  "  new  manufacture "  within  the  statute  of  James  I.  From  the  decided 
cases  upon  this  subject  it  is  not  very  easy  to  discover  any  general  rule  or  principle  by 
which  the  courts  have  been  guided.  There  can  be  no  doubt,  however,  that  a  party 
may  have  a  patent  for  uiy  new  modus  operandi  or  combination,  which  shall  produce 
an  entirely  new  result.  Now  it  is  clear  that,  up  to  the  period  of  the  gnutinff  of  the 
present  patent^  anthracite  coal  had  been  found  tiioronghly  uatractable  and  usuew,  for 
the  purpooes  id  smelting  iron,  and  that  to  maJce  it  so  serviceable  was  a  great  object 
in  the  trade.  By  the  combination  in  die  plaintiff's  invention,  the  object  has  men 
obtained ;  and  the  iron  produced  by  this  method  is  both  cheaper  and  better.  The 
most  beneficial  discoveries  are  often  but  new  combinations  of  well-known  substances 
or  principles,  producing  new  results.  Such  have  been  the  subject  of  patents  in  various 
cases.  HcUl  v.  Boot  (Gods.  Pat.  242,  1  Webst  Pat  Ca.  100),  Forsjfth's  Paieni  {I  Webst 
Patent  Cases,  95),  Derarm's  Patent  (ib,  152),  HarOe^s  Patent  (ib.  54),  Lewis  v.  Davia 
(3  C.  &  P.  502),  Lems  v.  Marlmg  (4  C.  &  P.  53,  10  B.  &  C.  22,  5  M.  &  K,  66),  are 
autiiorities  to  this  effect.  Even  ike  omission  of  any  process  in  a  manufacture,  hitherto 
deoned  essential,  may  be  the  subject  of  a  patent :  Bussell  v.  Cowley  (1  C.  M.  &  864). 
In  Strong  v.Dela  Rue  (6  Russ.  322),  it  was  held  that  an  invention  for  preparing  psupw, 
so  as  to  render  it  more  available  for  copper-plate  printing,  was  valid.  In  JaiU  v. 
JTumpsm  (3  Mer.  626,  S.  C.  3  &  Moore,  424,  8  Taunt.  376,  Holt.  N.  P.  C.  636),  [699] 
hard  Eldon  laid  down  tJie  rule  "  t^t  tihere  may  be  a  valid  patent  for  a  new  ccnobbur 
tion  of  materials  previously  in  use  for  the  same  purpose,  or  for  a  new  method  U 
applying  such  materials."  In  Hrunton  v.  Hawkes  (4  B.  &  Aid.  541),  the  invention,  as 
stated  in  the  specification,  was  not  new.  In  Savmders  v.  Aslon  (3  B.  &  Ad.  881),  and 
Rex  V.  Metcalf  (2  Stark.  Nisi  Prius  C.  249),  the  patents  would  have  been  held  valid  if 
the  inventions  had  been  properly  described  in  the  specification.  CamiA  v.  KeeM 
(3  N.  C.  586,  4  Scott,  337)  is  also  an  authority  that  a  new  combination  oS.  dd  materialG, 
may  be  the  subject  of  a  valid  patent 

As  to  the  fourth  issue — that  the  invention  was  not  sufficiently  described  in  the 
specification — it  appeu-ed  from  the  plaintiff's  evidence  that  the  specificaticHi  was 
sufficient  for  all  practical  purposes.  No  evidence  was  called  by  the  defendants  to 
slww  that  the  description  was  inaccurate  or  insufficient ;  and  tne  affirmative  of  the 
issue  lay  upon  them. 

The  fifth  issue  raises  two  questions ;  Ist,  whether  the  hot-air  blast  described  in 
the  plaintiff's  specification,  is  the  subject  matter  of  Neilstna's  patent;  and  2dly, 
whether  a  patent  can  he  maintained  for  an  invention  which  involves  the  subject  of  a 
former  patent. 

As  to  the  first  point,  the  evidence  was  almost  sufficient  to  prove  that  Neilson's  hot- 
air  blast  was  inapplicable  to  the  plaintiffs  invention. 

As  to  the  second  of  these  points,  there  are  many  cases  which  establish  the  principle, 
— ^in  which  valid  patents  have  been  granted  f<u:  improvements  upon  the  subject  of  eziBtuig 
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Cts,  or  for  titte  application  of  a  former  patent  in  a  new  manner,  or  to  a  new  material ; 
liTKW  V.  Boulton  (8  T.  R.  95),  Fox,  Ex  parte  (1  Vee.  &  B.  67),  Lffivis  v.  Z)a^;600]- 
«i  (3  C.  &  P.  502),  Hamar  v.  Playne  (14  Ves.  130, 1 1  East,  101),  Huddart  v.  GHmsbaw 
^T.  Pat  Ca.  266,  1  Webat.  Pat.  Ca.  85),  BwUffn  v.  Bvll  (3  H.  Bla.  495),  Rex  v. 
WhMkr  (2  B.  &  Aid.  345). 

Bompas  Serit  was  heard  in  reply. 

TiNDAL  C.  J.  now  delivered  toe  judgment  of  the  court 

Tbu  was  an  actKm  on  the  case  for  tiie  infringement  of  a  patent  granted  to  the 
jdimtaffon  the  28Ui  of  September  1836,  for  "an  improvement  in  the  manufacture 
of  iron."  The  declaration  was  in  the  usual  form  ;  and  the  defendants  pleaded  thereto, 
first,  that  they  were  not  guilty  ;  secondly,  that  the  plaiutiff  was  not  the  true  and  first 
iorentor  of  the  said  improvements  ;  upon  each  of  which  pleas  issue  was  joined  ;  thirdly, 
after  setting  out  at  length  the  plaintiff's  specification,  the  defendants  pleaded  that  the 
lUpged  improvement  therein  described  was  not  a  new  manufacture  invented  by  the 
I^tiff,  within  the  intent  and  meaning  of  the  statute,  as  to  the  public  use  and  e:rarcise 
tiiereof  within  England  ;  which  allegation  was  traversed  by  the  plaintiff  in  his  repUoa- 
tioD ;  fourthly,  the  defendants  pleaded,  that  the  nature  of  the  plaintiff's  invention, 
nd  the  manner  in  which  it  was  to  be  performed,  were  not  paiiaculu-ly  described  or 
neeituned  by  the  phunlaff  in  his  specification ;  upon  which  plea  issue  was  joined :  and 
in  their  last  plea,  the  defendants,  i^r  referring  to  the  plaintaf  s  specifioation  before 
nt  out  in  the  third  plea,  stated  the  grant  of  letters  patent  dated  die  1  Uh  of  September 
1828,  to  one  James  Beaumont  Neilson  for  *'  the  improved  application  of  air  to  produce 
heat  in  fires,  forges  and  furnaces  [601]  where  bellows  or  other  blowing  apparatus  are 
nquired ; "  that  Neilson's  inventaou  was  the  production  and  application  of  a  hot-air 
Uast^  aod  was  in  public  use,  with  Neilson's  licence,  in  the  smelting  and  manufacturing 
(A  iron  from  iron-stone,  and  was  the  hot-air  bUst  in  the  plaintifTs  specification  mentioned ; 
Uut  the  plaintiff  could  not  use  the  hot-air  blast  in  his  specifioation  mentioned,  without 
NeilsoD's  licence,  and  that  he  obtained  such  licence  before  the  grant  of  his  letters 
patent ;  and  that  the  using  by  the  plaintiff  of  the  hot-air  blast,  in  the  smelting  of  iron 
maa  iroD-sttme,  combined  wit^  t£e  anthracite  or  st(Hi&«oal  aa  mentioned  in  the 
9M»Geation,  was  a  nung  and  imitatang  of  Neilson's  invention ;  whereby  the  plaintdff'a 
patent  was  void.  The  plaintiff  repliM  to  this  last  plea,,  that  Neikon's  invraition  waa 
Bot  same  aa  the  hot-air  blast,  aod  the  machinwy  and  apparatus  adapted  for  the 
■n^cation  thereof,  mentioned  and  referred  to  in  the  phtintiffs  specification,  nor  was 
tne  using  by  the  plaintiff  of  the  invention  as  described  in  his  speiofioation  a  usin^  or 
imitating  of  Neilson's  invention  as  described  in  Neilson's  spedficataon ;  which  allegations 
were  traversed  by  the  defendants  in  their  rejoinder. 

At  the  trial  before  me,  the  verdict  was  entered  for  the  plaintiff  on  all  the  issues, 
■object  to  the  opinion  of  the  court  upon  the  evidence  given  at  the  trial,  as  contained 
in  %  report  agreed  upon  between  tJie  parties,  the  court  being  at  liberty  to  draw  the 
■UK  infa:«nce8  from  it  as  a  jury  might  draw. 

Upm  t^e  argummt,  it  was  contended  by  the  defendants  that  the  verdict  ought 
to  be  entered  for  them  on  each  of  the  issuea  joined  on  the  record :  but  aa  the  main 
qmslion  between  tibe  parties  turns  on  t^e  third  issue,  which  involves  the  question 
whether  tiie  invention  of  the  pl^tiff  is  a  manufacture  within  t^e  int«it  and  meaning 
of  the  statute  of  James,  that  is,  whether  it  is  or  is  not  the  subject-matter  of  a  patent^ 
lod,  as  the  [602]  determination  of  this  issue  in  favour  of  the  one  party  or  the  other 
viU  render  me  decision  as  to  the  other  issues  simple  aud  free  from  difficulty,  we  will 
v^y  ourselves,  in  the  first  instance,  to  that  question. 

Now,  in  order  to  determine  whether  the  improvement  described  in  the  patent  is 
Or  ia  not  a  manufacture  within  the  statute,  we  must,  in  the  first  place,  ascertain 
ptrasely  what  is  the  invention  claimed  by  the  plaintiff ;  and  then,  by  the  application 
of  Bome  principles  admitted  and  acknowledged  to  govern  the  law  relating  to  patents, 
ud  by  tae  authority  of  decided  cases,  determine  the  question  in  dispute  between  the 
parties. 

"Hie  plaintiff  describes  the  subject  of  his  invention  to  be,  the  iqiplication  of  anthracite 
V  itODeHDoal,  oomlnned  with  hotoir  blast  in  the  smelting  or  manufacture  of  iron  from 
inMutone,  mine  or  ore,  and  states  distinctly  and  unequivocally,  at  the  end  ci  his 
^ncification,  that  he  does  not  claim  the  using  of  a  hot-air  blast  separately  aa  his 
inTeotioQ,  when  uncombined  with  the  application  of  anthracite  or  ston&coal ;  nor  does 
he  claim  the  ^iplication  of  anthracite  or  stone-coal  when  uncombined  with  the  use  of 
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faot«ir  blast ;  but  that  what  he  claims  for  his  invention  is,  the  application  of  anthradte 
or  stone-coal,  and  culm,  combined  with  the  using  of  hot-air  blast  in  the  smeltiog  aod 
manufacture  of  iron  from  iron-stone,  mine  or  ore.  And  the  question  therefore  becomes 
this,  whether — admitting  the  use  of  the  hot-air  blast  to  hare  been  known  before,  iu 
the  manufacture  of  iron  with  bituminous  coal,  and  the  use  of  anthracite  or  BtoQ^coal 
to  have  been  known  before  in  the  manufacture  of  iron  with  the  cold  blast,  but  that 
the  combination  of  the  two  togetiier  (the  hot-air  blast  and  tiie  anthracite)  was  not 
known  before  in  the  manufacture  of  iron, — such  combination  can  be  Hie  uibject  of  a 
patent.  We  are  of  opinion,  that  if  the  result  produced  by  such  a  combination  is  eithat 
a  new  artide,  or  a  better  article^  or  a  [6C^  cheaper  araole,  to  the  public,  Uuu  Uut 
produced  before  by  the  old  mel^od,  such  combination  ia  an  invention  or  a  manufactun 
intended  by  the  statute,  and  may  well  become  the  subject  of  a  patent 

Such  an  assumed  state  of  facts  falls  clearly  within  the  principle  exemplified  by 
Abbott  C.  J.,  in  The  King  v.  Wheder  {2  B.  &  Aid.  350),  where  he  is  determining  what 
is  and  what  is  not  the  subject  of  a  patent,  viz. : — "  It  may  perhaps  extend  to  a  new 
process,  to  be  carried  on  by  known  implements  or  elements,  acting  upon  known  sub- 
stances, and  ultimately  producing  some  otJier  known  substance,  but  producing  it  in 
a  cheaper  or  more  expeditious  manner,  or  of  a  better  or  a  more  useful  kind."  And 
it  falls  also  within  tjie  doctrine  laid  down  by  Lord  Eldon,  iu  HiU  v.  Thompson  (3  Meriv. 
629),  viz. : — '*  There  may  beavidid  patent  fora  new  combination  of  matenalBpreviousljr 
in  use  for  the  same  purpose,  or  for  a  new  method  of  ajmlying  such  materiau ;  but,  m 
order  to  its  beii^  effectual,  l^e  specification  must  clewly  eJ^KVss  that  it  is  in  respect 
of  such  new  combination  or  ^iplication." 

There  are  numerous  instances  of  patents  which  have  been  granted  where  tiie 
invention  consisted  in  no  more  than  the  use  of  things  already  known,  the  acting  with 
them  in  a  manner  already  known,  the  producing  effects  already  known,  but  producing 
those  effects  so  as  to  be  more  economically  or  beneficially  enjoyed  by  t^e  public.  It 
will  be  sufficient  to  refer  to  a  few  instances,  in  some  of  which  the  patents  have  failed 
on  other  grounds,  but  in  none  on  the  objection  that  the  invention  itself  was  not  the 
subject  of  a  patent.  We  would  instance  HalUs  Paieni  (1  Webst  Fat.  Ca.  97),  for 
applying  the  flame  of  gas  to  singe  off  the  superfluous  fibres  of  lace,  where  the  flune 
<a  (ol  had  been  used  before  for  that  same  purpose :  Berosne's  [604]  patent  {Dt  Bom 
V.  Fturiej  1  Webst  Pat  Ca.  152),  in  which  the  invention  consisted  in  filtering  the 
syrup  of  sugar  throudi  a  filter,  to  act  with  animal  charcoal  and  charooal  bom  Mto- 
minous  substances,  where  charoodl  had  been  used  before  for  the  filtering  of  ahnosk 
every  lic^uid  ezoept  tiie  syrup  of  8ug»- :  HiU's  Patent  (3  Meriv.  629),  above  referred 
to,  for  improvements  in  the  smelting  and  working  of  iron  -  there  the  iavmtkHt 
consisted  only  in  the  use  and  application  of  the  slags  or  cinders  thrown  off  by  the  opera- 
tion of  smelting, — which  had  been  previously  considered  useless  for  the  production  (rf 
good  and  serviceable  metal, — by  the  admixture  of  mine  rubbish.  A^un,  Daniell's 
patent  {Bex  r.  Daniell,  Gods.  Pat  274),  was  taken  out  for  imwovements  in  dressing 
woollen  cloth,  where  the  invention  consisted  in  immersinga  roll  of  cloth,  manufactured 
in  the  usual  manner,  in  hot  water. 

The  only  questions,  therefore,  to  be  considered  with  respect  to  the  evidence  are, 
was  the  iron  produced  by  the  combination  of  the  hot-air  blast  and  f^e  anthracite, 
a  better  or  a  cheaper  article  than  was  before  produced  from  the  combination  of  the 
hot-air  blast  and  the  bituminous  coall  and  was  the  oombinafion  deaoribed  in  the 
8pecificati<Hi  new,  as  to  the  public  use  thereof  in  England  1  And  upon  the  first  poinit 
upon  looking  at  the  evidence  in  the  cause,  we  dunk  there  is  no  doubt  that  in  the 
result  ot  the  combination  of  the  hotair  blast  with  the  anthracite  or  stone-coal,  Uie 
yield  of  the  furnace  was  more,  the  nature,  properties  and  quality  of  the  iron  were 
better,  and  the  expense  of  making  the  iron  was  less,  than  under  tile  former  process, 
by  means  of  the  combination  of  the  hot-air  blast  with  the  bituminous  coal.  It  is  to  be 
observed,  that  no  evidence  was  produced  on  the  part  of  the  defendants  to  meet  that* 
eiven  by  the  pUuntiff  on  these  points,  and  that  it  was  a  neces-[606]-sary  consequence, 
tTom  the  proof  in  the  cause,  that  from  the  substitution  of  the  anthracite,  in  wade  or 
in  part,  in  the  stead  uid  place  of  bituminous  coal,  the  manufacture  of  iron  ahmUd  be 
conducted  at  a  less  expense. 

It  was  objected,  in  the  course  of  the  argument,  that  the  quantity  or  desree  <rf 
invMition  was  so  small  ihat  it  could  not  become  t^e  subjeoi  of  a  patent — that  the 
person  who  had  procured  a  licence  to  use  the  hot-air  blast  imder  Neibon's  patent^  had 
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ft  full  right  to  subject  to  that  blast  coal  of  any  nature  whatever,  whether  bituminous 
or  ttme  ooaL  But  we  tiiink,  if  it  were  necessary  to  consider  the  labour,  pains  and 
eipeue  ennmntered  by  the  plaintiff  in  bringing  his  diacorery  to  perfection,  th^  th&ee 
k  evideDoe  in  this  cause  that  the  expense  was  oonsiderable  and  the  experimente 
mmiuouB ;  bot^  in  pdnt  of  law,  the  labour  of  thought  or  experiment,  luid  the  expendi- 
ture of  maiejr,  are  not  Uie  essential  grounds  of  coiuideration  upon  which  the  question, 
wh^er  the  invention  is  w  is  not  we  subject  matter  of  a  patent,  ought  to  depend ; 
for  if  the  invention  be  new  and  useful  to  the  public,  it  is  not  material  whether  it  ia 
the  resoit  of  long  experiments  and  profound  research,  or  whether  of  some  sudden  and 
locky  thought,  or  of  mere  accidental  discovery.  The  case  of  Monopolies  {Darcy  v. 
AU^  U  Go.  Bep.  84 ;  Noy,  178),  states  the  law  to  be  "that  where  a  man,  by  his 
own  chaige  or  industry,  or  by  his  own  wit  or  invention,  brings  a  new  trade  into  the 
realm,  or  any  engine  tending  to  the  furtherance  of  a  trade  that  never  was  used 
before,  and  that  for  the  good  of  the  realm,  the  king  may  grant  him  a  monopoly-patent 
for  a  reasonable  time."  And  if  the  combination  now  under  consideration  be,  as  we 
think  it  is,  a  manufacture,  within  the  [606]  statute  of  Junes  the  Firat^  there  was 
ftbandant  evidence  in  the  oau8e>  that  it  bad,  before  the  graotinK  (A  the  patent,  been 
s  n«8t  object  or  deuderatum  to  smelt  iron-stone  by  the  means  of  anthracite,  and  that 
it  nd  not  been  done  before ;  indeed  no  evidence  was  called  on  the  part  of  tiie  defen- 
duta  to  meet  that  which  the  plaintiff  brought  forward.  These  considerations,  there- 
five,  mable  m  to  direct  that  the  verdict  shall  be  entered  for  the  plaintiff  upon  the 
third  issue, — that  this  was  a  manufacture,  and  a  manufacture  new  as  to  the  public  use 
and  exercise  thereof  within  England  and  Wales. 

On  the  same  ground  also  the  aeoond  issue  is  disposed  of,  in  favour  of  the  plaintiff. 
For  DO  evidence  was  produced  on  the  part  of  the  defendants  to  shew  any  mventor 
earlier  than  the  phuubff ;  nor  did  the  fact  that  there  wae  an  earlier  inventor  appeur 
from  the  croes-ezamination  of  the  i^aintifTs  witnesses. 

As  to  tbe  first  issue,  namely,  whetiier  the  defendants  had  infringed  tiie  patent, 
ve  thiiA  it  dearly  appears  on  ^e  evidenoe  that  the  defendants  had  used,  either 
io  part  or  in  whole^  the  oombinfl^n  described  in  t^e  spedfication  fA  tiie  {daintiff's 
patoiL 

Hie  plaintiff's  evidence  goes  fully  to  shew  such  infringements,  and  is  not  met  by 
soy  expUnation  on  the  part  of  the  defendants.  Indeed,  the  defendants'  case  did  not 
■ppear  to  rest  on  tiiis  point,  at  t^e  trial,  so  much  as  on  the  important'  question  raised 
1^  them,  whether  the  improvement  described  in  the  specification  was  a  manufacture, 
within  tiie  statute  of  James. 

Upon  the  fourth  issue,  which  nused  no  more  than  the  usual  inquiry,  whether  the 
BBture  of  the  invention  was  sufficiently  described  in  tiie  specification,  the  usual  e^'idence 
»«  given, — that  persons  of  competent  skill  and  experience  could  follow  the  directions, 
and  produce  the  manufacture  described,  with  success ;  and  this  evidence  [607]  was 
entirely  uotqiiposed.   Uptm       issue,  also,  the  verdict  ou^t  to  be  enterell  for  the 

With  respect,  however,  to  the  issue  raised  in  the  rejoinder  to  the  plaintiff's 
plication  to  the  fifth  plea,  we  are  of  opinion,  that^  taking  the  whole  of  the 
sndence  brought  forward  by  the  plaintiff,  it  is  impcwsible  to  find  any  substantial 
or  real  distiDctaon  between  the  hot-air  blast  and  the  machinery  and  apparatus 
dembed  in  Neilson's  specification,  and  that^  described  and  r^erred  to  in  the 
plaintiff's,  or  to  say  that  the  using  by  the  plaintiff  of  the  invention  described 
m  his  specification  was  wiy  other  than  the  nsing  or  imitating  of  the  invention 
dMoibed  in  Neilson's  speciiScation.  The  plaintiff,  indeed,  worked  by  licence  under 
Keilson's  potent  at  the  time  of  his  discovery.  Upon  this  fifth  issue,  tiierefore,  we 
thiiA  the  verdict  should  be  entered  for  the  defendants. 

Tken  arisM  the  qnastioii,  whether  the  plaintiff  is  or  is  not  entitled  to  a  judgment 
MtvMMtuidiDjp  the  verdict,  upon  this  fiftii  issue ;  on  which  point  the  argument  on 
the  part  of  the  defendant  is,  mat  the  taking  out  a  patent  for  an  invention,  whidi 
hmeotion  cannot  be  used  or  enjoyed  by  the  public,  except  by  means  of  a  former 
nrestioo  <A  uiother  person,  which  former  invention  is  itself  the  subject-matter  of 
t  patent  still  in  force,  is  void  by  law.  Undoubtedly,  if  the  second  patent  cUums,  as 
pnt  of  tiie  invention  described  in  it,  that  which  was  the  subject-matter  of  a  patent 
then  in  force,  it  would  be  void,  on  the  double  ground,  that  it  cWned  that  which  was 
BOt  new  (which,  indeed,  would  equt^ly  be  the  case  if  the  former  patent  had  expired). 
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and  also,  that  it  would  be  an  infringement  of,  and  inconsistent  with,  a  former  grant 
of  the  Idng  still  in  force,  which  latter  consideration  alone  would  make  a  new  patent 
void.  But,  in  this  case,  there  is  an  express  disclaimer  as  to  any  part  of  the  inrentaon 
of  the  use  of  the  hot-air  blast,  [608]  which  was  covered  by  Neilson's  patrat ;  the 
specification  describes  the  application  of  hot-air  blast  to  be  well  understood  and 
extensively  applied  in  many  places  where  ordinary  fuel  is  em^oyed.  The  validity, 
therefore,  of  me  pliuntiff*s  patent  cannot  be  impeached  on  either  of  t^e  grounds 
above  adverted  to.  Unless,  therefore,  the  grantee  of  the  new  letters  patent  ie  bound 
by  law  to  specify  whether  such  former  inventaon^  which  is  excepted,  was  so  excepted 
on  the  ground  of  its  being  generally  known,  and  used  by  the  public,  or  because  it 
was  the  subject  of  a  patent  which  secured  the  use  of  it  to  a  former  patentee,  the  new 
patent  will  be  good.  But  that  distinction  is  as  much  in  the  knowledge  of  the  public 
as  in  that  of  the  grantee  of  the  patent.  If,  indeed,  the  new  patent  had  been  taken 
out  for  an  improvement  or  alteration  of  an  invention  secured  by  a  former  patent, 
then,  for  obvious  reasons,  a  greater  particularity  would  be  necessary  to  distinguish 
the  new  from  the  old.  But  the  present  specification  expressly  says,  "  Z  take  tiie 
whole  of  an  invention  already  well  known  to  the  public,  and  I  combine  it  with  some- 
thing else."  But,  it  is  further  argued,  that  in  point  of  law  no  patent  can  be  taken 
out,  which  includes  the  subject-matter  of  a  patent  stall  running  uid  in  force.  No 
authority  was  cited  to  support  this  position ;  and  the  case  in  which  Lord  Tenterdeo 
held,  that  where  an  action  was  brought  for  an  ii^ngement  of  improvements  in  a 
former  patent,  granted  to  another  person,  and  still  in  force,  t^e  plaintaff  must  produce 
the  former  patent  and  specification  at  the  trial  (a),  affords  a  strong  inference  that  t^e 
second  patent  was  good.  The  case  also  of  ffarmar  v.  Playm  {11  East,  101)  is  a  clear 
authority  to  the  same  pointy  and  upon  reason  and  principle  there  appears  no 
objection.  The  new  patent,  after  the  expiration  of  the  oid  one,  would  be  free  [609] 
from  every  objection ;  and  whilst  the  former  exists,  the  new  patent  can  be  legally 
used  by  the  public,  by  procuring  a  licence  from  Neilson,  or  by  purchasing  the 
apparatus  from  him  or  some  of  his  agents ;  and  the  probability  of  uie  refusal  of  a 
licence  to  any  one  applying  for  it^  is  so  extremely  remote  that  it  cannot  enter  into 
consideration  as  a  ground  of  any  legal  objection. 

Upon  the  whole,  therefore,  we  hold  that  the  verdict  is  to  be  entered  for  f^e 
plaintaff  upon  all  t^e  issues  except  the  fifth ;  that  the  verdict  is  to  be  entered  for  tiie 
defendants  on  the  fifth  issue ;  but  that^  ncrt<wititistanding  such  verdict,  the  judgmoit 
must  be  given  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Stubbs  and  Wife  to  Oakley.  June  8, 1842. 

Where  the  acknowledgment  of  a  married  woman  had  been  taken  in  a  remote  part 
of  India,  under  peculiar  circumstEUices,  in  the  absence  of  all  the  conunisdoners, 
before  two  gentlemen  who  were  not  named  in  the  commismon,  the  court  allowed 
the  commission  to  be  amended  by  inserting  their  names  therein. 

Talfourd  Serjt.  applied  for  an  order,  directing  the  officer  of  the  court  to  reouve 
assA  file  the  aclmowledgment  of  a  married  woman  taken  in  India,  or  that  the  com- 
mission mij^t  be  amended  by  inserting  therein  the  names  of  John  Hdl  and  Andrew 
Paton. 

It  appeared  from  the  affidavits  upon  which  the  application  was  made,  that  two 
commissions,  dated  in  September  1841,  were  sent  to  India  for  the  purpose  of  taking 
and  certifying  the  acknowledgment  by  Anne  Belinda  Stubbs,  wife  of  John  Stuhhs, 
lieutenant  of  the  forty-ninth  regiment  of  Bengal  native  infantry,  of  the  execution  by 
her  of  two  indentures  of  release  and  conveyance  and  assignment,  in  order  to  pass  the 
interest  of  Mrs.  Stubbs  in  certain  estates  in  the  county  of  Salop.  Lieutenant  Stubbs 
being  upon  detached  Ber-^610]-vice  accompanied  by  his  wife,  and  it  being  consequently 
unoratam  where  they  might  be  found,  the  commissions  were  directed  to  all  the 
<^cer8  of  his  raiment,  by  name,  and  also  to  Orlando  Stubbs,  colonel,  late  of  the 
fortv-fonrtii  Bengal  native  regiment,  commanding  Sdndia's  contingent,  <ur  any  two 
of  tuem.   The  commissions  were  returned,  together  witii  tlie  deeds,  which  had  been 

(a)  Lewis  v.  Davisy  3  C.  &  P.  602. 
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omnted  and  acknowledged  before  John  Halt,  a  lieutenant  in  the  East  India 
Company's  twenty-aecona  regiment  of  native  infantry,  and  Andrew  Paton,  an 
anstant^ur^eon  in  the  Company's  Bengal  service.  The  certificates  of  acknowledg- 
MDt  were  rasaed  by  Hall  and  Paton,  who  were  described  as  "  two  of  the  commis- 
amen  specially  appointed  punnant  to  the  statute."  The  affidavits  verifying  the 
cntifioates  were  respectively  sworn,  at  Erinpoorah,  in  the  territory  of  Sirohi,  in  the 
Eist  Indies,  before  David  Downing,  "  major  in  the  third  regiment  of  Bengal  native 
infantry,  political  superintendent,  Sirohi,  and  commanding  at  Erinpoorah."  The 
foUowing  document  was  also  sent^  signed  by  Major  Downing,  and  dated  at 
Erinpoorah : — 

"  This  is  to  certify,  that  the  aforesaid  officers  (to  whom  the  commissions  were 
tfirected)  of  the  forty-ninth  regiment  of  Bengal  native  infantry  are,  one  and  all,  to 
the  best  of  my  knowledge  and  belief,  beyond  1000  miles  from  this  place,  and  could 
not  therefore  possibly  perform  the  said  commission.    I  further  certify,  that  the  two 
officers  who  have  acted  as  commissioners  in  taking  the  acknowledgment  of  the  said 
Anne  Belinda  Stubbs,  viz.  Andrew  Paton,  assistant-surgeon,  Jhodpore  legion,  and 
John  Hall,  lieutenant,  twenty-second  regiment,  Bengal  native  infantxy,  now  adjutant 
<ji  the  Jhodpore  legion,  are  such  as  they  represent  themselves  to  be,  and  in  every 
respect  adequate  to  act  as  such  oommissioners :  and  I  further  declf^e,  that  if  a  new 
oomimssioD  should  be  [611]  sent  from  England  to  this  country,  naming  any  special 
commissioners,  the  exigencies  and  casualties  of  the  service  are  such  just  now,  that  the 
probability  is  that  the  said  special  commissioners  would  be  removed  before  the  com- 
misBion  could  arrive  at  Erinpoorah." 

There  was  also  a  letter  from  Lieutenant  Stubbs,  dated  to  Erinpoorah,  to  the  same 
effect,  and  also  stating,  that  he  was  attached  to  the  Jhodpore  legion,  an  irregular 
r^iment^  and  that  he  was  liable  at  any  moment  to  be  ordered  to  a  distance,  either 
Tith  that  regiment  or  with  his  own ;  that,  under  the  circumstances,  it  was  thought 
advisable  to  execute  the  oommiasions  in  the  manner  they  had  been,  which  was  as 
neariy  in  conformity  with  the  imtructionB  sent  as  was  practicable,  as,  in  the  event  of 
their  being  sent  back  to  England  to  be  amended,  it  was  deemed  highly  improbable  in 
the  then  state  of  India,  that,  on  their  being  again  sent  out,  the  parties  would  be  in  a 
man  convenient  position  for  their  execution ;  that  there  was  no  notary  public,  nor  any 
nagistnte  before  whom  an  oath  could  'be  t^en,  within  several  hundred  miles  from 
EriDpoorah ;  and  that  Major  Downing  was,  as  the  writer  believed,  duly  qualified  to 
admimster  oaths. 

TiNDAL  G.  J.  said  that,  under  the  very  peculiar  circumstances  brought  before  the 
court,  they  would  direct  the  commisoons  to  be  amended  by  inserting  the  names  of 
Uie  tiro  ^utlemen  before  whom  the  acknowledgment  had  been  taken  as  commissioners ; 
there  being  no  doubt  that  their  names  would  have  been  inserted  at  first  if  t^e  necessity 
tm  ao  doin^  had  been  known  and  mentioned. 

Va  ennam.    Bole  acoordingly. 


[612]  Babtholohkw  v.  Cabter.  June  8,  1842. 

[a  C.  B  Scott,  N.  R.  498.] 

%  sect.  41  of  Uie  10  G.  4,  c.  44  (the  metropolitan  police  act)  certain  privileges  are 
^Ten  to  persons  against  whom  actions  are  brought "  for  any  thing  done  in  pursuance 
of  the  act ; "  and  it  is  enacted  that "  though  a  verdict  shall  be  given  for  the  plaintaff 
he  shall  not  have  costs  against  the  defendant,  unless  the  judge,  before  whom  the 
frial  shall  be,  shidl  certify  Bis  in>probation  of  the  action  and  of  the  verdict  obtained 
thereupon." — In  an  action  for  false  imprisonment,  it  appeared  that  the  plaintiff  had 
been  a  constable  in  the  metropolitan  police,  in  which  the  defendant  was  a  super- 
intendent By  the  regalatu»is  of  the  oommissioners,  every  constable  who  is 
anmanied,  is  bound,  if  required,  to  reside  in  one  ot  the  station-houses ;  and  every 
oonstsble,  upon  leaving  the  force,  is  to  deliver  up  his  uniform.  The  puinti^  who 
was  Qnniamed,  upon  being  required  by  the  defendant  to  reside  in  a  station  house, 
refused  to  do  so  and  resigned.  The  defendant  sent  another  constable  to  demand 
his  oniform,  which  he  refused  to  give  up  (a).    Having  in  the  course  of  the  same 

(a)  See  now  2    3  Vict,  c  47,  s.  16.   Ante,  vol.  iii.  125,  n.  (a). 
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day  gone  to  the  station-house,  the  eerjeant  on  duty  detained  him  in  custody  until 
the  following  day,  when  he  was  taken  before  a  magistrate  and  discharged  The 
plaintiff  recovereid  a  verdict  for  61. :  but  the  judge  refused  to  certify.  Held,  tint 
the  plaintiff  was  nevertheless  entitled  to  his  costs,  inasmuch  as  the  action  vas  not 
brought  "  for  any  thing  done  in  pursuance  of  the  axSb." — In  a  eaae  witiim  the 
statute,  qasere,  whether  advanti^  snould  be  taken  of  it  1^  au^estion  or  1^  motion. 
— The  costs  of  an  unsuooesBfur  motion  to  review  the  master's  taxation  do  not 
necessarily  follow  the  general  costs  of  the  cause.  And  where  the  quest3(m  u  to 
such  taxMion  involved  the  construction  of  a  difficult  statute,  the  court  diaohai^ 
the  rule  to  review,  without  costs. 

Trespass  and  false  imprisonment  by  a  constable  of  the  Metropolitan  police  force 
against  a  superintendent  of  that  force  (by.  The  plaintiff  recovered  a  verdict^  witii  5L 
damages ;  but  the  learned  judge  who  tried  the  cause  did  not  certify  his  approbation 
of  the  action  under  sect.  41  of  the  stat  10  G.  4,  c.  44  («)  so  as  to  [6131  give  the 
pkuntiff  his  costs.    The  master  having,  notwithstanding,  taxed  the  plaintiff  nis  coste, 

Humfrey  in  last  Michaelmas  term  obtuned  a  rule  nisi  for  a  review  of  soch 
taxation. 

Bompas  Serjt.  and  Martin,  in  last  Hilary  term,  shewed  cause.  They  ccmtaided 
that»  inasmuch  as  the  record  was  made  up  in  the  ordinary  way,  the  master  wia 

bound  to  tax  the  plwntiff  his  costs,  as  he  was  entitled  to  have  judgment  for  costs  as 
well  as  for  damages ;  otherwise  there  would  be  error  upon  the  record,  of  wlwiAi 
advantage  might  be  taken  by  the  defendant  himself ;  1  Wms.  Saund.  46  b.  a.  (8).  If 
the  judgment  was  not  warranted  by  the  previous  proceedings  on  the  reccffd,  the 
proper  course  would  have  been  for  the  defendant  to  enter  a  su^estion  on  the  roll, 
which  the  plaintiff  might  have  demurred  to,  or  traversed ;  Barton  v.  HwUer  (I  Hodstn 
&  Brooke's  Rep.  K  B.  Ireland,  669)  recognised  in  BartleU  v.  Peniland{bY-  Bat  the 
OTiplioation  for  a  suggestion  would  now  be  too  Ute ;  Barwv  v.  Tubb  (2  H.  Bla.  353) ; 
Wakhont  v.  (2  M.  &  S.  348);  Caimi  v.  Evmxrd  {5  M.  &  S.  510);  ^tppesl^v. 
Layng  (4  B.  &  G.  863,  7  D.  &  R.  266) ;  BaddUs  v.  Oltmr  (3  Tyrvh.  145,  1  G  &  M. 
219).  £!ven  assuming,  however,  tiiat  the  applicatacm  is  correct  in  form,  and  proper  in 
point  of  time,  still  tbere  is  nothing  to  shew  that  the  act  of  which  the  plaintiff  com- 
plained [614]  was  done  by  the  defendant  in  pursuance  of  the  10  G.  4,  c  44 ;  or  erea 
that  the  defendant  had  reasonable  ground  for  supposing  that  it  was,  so  as  to  bring 
the  case  with  the  decisions  as  to  notices  of  action  to  privileged  jiersona ;  Co(^  v. 
Utmard  (6  R  &  C.  351,  9  D.  &  E.  399) ;  Wedge  v.  Berkeley  {6  A.  &  E.  663,  1  N.  &  P. 
665).  And  further,  the  facts  not  being  presented  to  the  court  upon  affidavit,  they 
have  no  materials  to  act  upon.    (They  were  then  stOOTMd  by  the  court.) 

Humfrey,  in  support  of  the  rule.  There  was  no  dispute  at  the  tiial,  as  to  the  sot 
complained  of  having  been  done  under  the  supposed  authority  of  the  statute.  It  is 
not  necessary  to  produce  an  affidavit  when  a  oernficate  is  applied  for  to  give  or  deprive 
a  party  of  costa ;  as  the  facts  appear  on  the  judo's  notes.  So,  upon  a  motion  to  enter 
a  suggestion ;  Oakes  v.  Amn{lZ  Price,  783,  M*Glel.  682).  mndal  G.  J.  An  applica- 
tion to  enter  a  suggestion  upon  the  record  under  a  court  of  conscience  act^  is  alwayi 
made  upon  affidavit.]  The  court  would  there  have  no  other  means  of  knowing  the 
facts ;  but  even  in  such  cases  a  suggestion  is  not  the  only  course.  In  Tidd's  Praetfce 
(pa.  961,  9th  ed.)  it  is  said,  "  whore  the  intent  is,  to  call  upon  the  other  party  to  pay 
costs,  it  is  necessary  to  enter  a  suggestion  ;  but  where  the  intent  is,  to  exonerate  the 
party  applying,  and  the  other  party  is  not  entitled  to  costs,  a  motion  is  sufficient  to 
take  them  from  him."    In  BaHdm  v.  PUter  (3  B.  &  A.  210,  1  Chitt.  R  635),  Bobm 

(bY  For  the  pleadings  and  facts  in  this  case,  see  vol.  iii.  <rf  these  Reports,  p^  125. 

(c)  Seo  the  former  part  of  this  8eoti<Hi  set  out,  uite,  vol.  iii.  126,  n.  (a),  which 
relates  to  actions,  &c.,  *'  commenced  against  any  person  for  anv  tiling  dime  in  parsoaiiee 
of  the  act"  By  the  latter  part  it  is  enacted,  that  '*  tiioo^  a  verdict  ahall  be  giren 
for  the  plaintdff  in  any  such  action,  such  plaintiff  shall  not  have  costs  against  the 
defendant,  unless  the  judge,  before  whom  the  trial  shall  be,  shall  certify  his  appcofasr 
tion  of  the  action  and  of  the  verdict  obtained  thereupon." 

{bf  1  B.  &  Ad.  70'4.  See  Bosang^  v.  Romford,  11  A.  &  K  520,  3  P.  &  X>.  298; 
Cross  V.  Law,  6  M.  &  W.  217 ;  Hamoood  v.  Law,  7  M.  &  W.  203 ;  WhiUeiUmrg  r.  Lam, 
6  N.  G.  345,  8  Soott.  661. 
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V.  Vidcart  <1  Chitt.  R  636,  n.),  and  Fleming  v.  Dams  (5  D.  &  R.  371),  the  parties  were 
eiMnpted  from  payment  of  costa,  upon  motion.  [Tindal  C.  J.  The  rule  in  t^is  ease 
might  be  assimilated  to  those  in  the  cases  meotioned,  if  it  should  appear  tluit  tiie  act 
m  quertum  was  oieariy  done  [616]  in  puisuance  of  the  statute.  Upon  that  point  we 
will  look  into  the  act  and  the  judo's  notes ;  if  it  shall  appear  that  die  act  was  not  of 
that  nature,  it  is  not  a  case  in  whieh  the  judge  oould  ceriafy,  and  then  cadit  qneoBtio ; 
kit  if  it  appenv  that  the  act  was  done  under  the  authority  of  the  statute,  we  will  then 
consider  tAe  form  of  the  rule.  I  do  not  think,  looking  at  the  dates,  that  the  application 
an  be  conaidered  as  out  of  time.  Martin.  In  BaiMon  v.  PiUer  and  Flemmg  v.  DamSj 
it  appeus  that  the  application  was  made  before  judgment] 
Cur.  adv.  vult 

TmDAL  C.  J.  now  said  that  the  court  had  looked  at  the  learned  judge's  notes,  and 
that  they  thought  the  act  complained  of  was  not  within  the  meaning  of  the  police  act, 
but  was  quite  wide  (A  it^  and  could  not  be  said  to  be  done  "  in  pursuance  of "  that 
itatute,  or  <A  any  power  given  thereby ;  and  tiiat  the  rule  to  review  the  master^s 
taxation  must  be  duchai^ea. 

Kule  diadiarged. 

Bompas  Serit,  in  tite  following  Michaelmas  term,  obtained  a  rule  nisi  to  amend 
(he  above  rule  (discharging  the  rule  to  amend  the  mast^s  taxation)  by  adding  tiie 
vords  "  with  costs." 

Humfrey  shewed  cause  (a)  upon  the  ground  that  the  questicm  being  one  of  great 
doubt  and  difficulty,  the  court  would  not  have  given  costs,  even  if  they  had  oeen 
Hiked  for,  at  tke  time. 

Bompas  Serjt.  admitted  that  he  had  not  asked  for  costs  at  the  time  the  judgment 
had  been  pronounced,  which  waa  not  done  till  some  time  after  the  case  bad  been 
argued,  [616]  when  he  was  not  present  He  submitted  that  the  motion  to  review 
taxation  related  as  much  to  a  matter  in  the  cause  as  a  motion  to  enter  a  suggestion ; 
which,  if  discharged,  would  certainly  have  been  so  wit^  costs.  This  was  an  appeal 
from  tiie  judgment  of  the  master,  which,  having  been  supported  by  the  court,  the 
putT  who  succeeded  was  entitled  to  the  costs  of  the  application. 

Tindal  C.  J.  The  costs  oi  a  motion  to  review  the  master's  taxation  do  not 
aecessarily  follow  the  general  costs  of  the  cause.  The  court  will  see  whether  there 
was  any  ground  for  the  application.  The  question  in  this  case  turned  upon  a  difficult 
ud  embrangled  act  of  parliament,  and  the  master  might  have  been  either  right  or 
vrong  in  his  view  of  the  matter.  Z  t^ink  it  was  a  proper  case  in  which  to  apply  to 
tiie  court  The  general  rule  is  certainly  as  contended  for  by  my  brother  Bompas : 
but  I  tiiink  that  where  a  case  turns  upon  the  construction  of  an  act  of  pcu>liament  it 
k  onnpetent  to  a  party  to  come  to  the  court  and  ask  whether  the  construction  is  this 
war  or  that  Upon  ihe  whole — especially  considering  the  lapse  of  time  in  this  case 
—I  tldnk  tins  rule  must  be  discharged ;  but  we  will  say  nothing  about  costs. 

Per  curiam.   Rule  to  amend  the  former  rule  discharged. 

[617]  Tanner  v.  Lxa  and  Others.  June  9, 1842. 

[a  C.  5  Scott,  N.  R  237.] 

The  court,  upon  the  application  of  the  defendants,  ordered  the  plaintiifs  attorney  to 
deliver  his  bill  of  costs,  though  upon  the  settlement  of  the  action  it  had  been 
expressly  agreed  between  the  attorneys  of  the  respective  parties,  that,  on  certain 
accommodation  being  given  to  the  defendants,  the  plaintiff's  attorney  should  receive 
CCi  as  an  ascertained  amount  of  costs  between  attorney  and  client — The  costs 
were  directed  to  be  taxed  as  between  attorney  and  client 

BtHupas  Serjt  on  a  former  day  in  this  term,  on  behalf  of  the  defenduits,  obtained 
a  nUe,  calling  upon  Uie  attorney  for  the  plaintiff  to  shew  cause  why  he  should  not 
delirer  his  nil  m  costs  in  t^e  above  cause. 

It  appeared  from  the  affidavits  on  which  l^e  rule  was  obtained,  that  when  the  cause 
was  at  issue  the  proceedings  were  stayed  under  a  judge's  order,  by  consent,  upon  the 
defeodante'  undertaking  to  pay  the  debt  and  costs,  to  be  taxed,  within  three  weeks, 

(a)  Thursday,  24th  November  1842. 
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or  judgment.  The  debt  and  costs  were  paid,  part  of  the  payment  being  by  a  bankei^s 
draft  at  three  months,  which  the  plaintiff's  attorney  consented  to  receive  in  considen- 
tion  of  an  a^'eed  sum  of  601.  being  paid  to  him  for  costs,  without  any  bill  bdng 
delivered.  Ilie  attorneys  for  the  defenduits  afterwards  demanded  a  bill  (rf  coeta, 
which  demand  had  not  been  complied  with. 

Channell  Serjt  now  shewed  cause,  on  affidavits,  which  stated  that  the  sum  of  6(1 
had  been  expressly  agreed  upon  between  the  attorneys  on  both  sides,  as  the  mux- 
tamed  amount  of  costs  between  attorney  and  client  He  submitted  that  tins  beii^  t 
bai;^n  between  the  parties,  the  court  would  not  interfere. 

Bompas  Sentw  was  heard  in  aapport  of  the  rule. 

TiNDAL  C.  J.  This  appears  to  nave  been  a  bargain  made  for  the  benefit^  not  oi 
the  dioit,  but  of  the  attorney.  And  I  do  not  see  how  we  can  refuse  to  interfere,  whea 
applied  to  for  that  purpose. 

[618]  Maule  and  Cresswell  JJ.  expressed  their  ooncurrence ;  and  the  latter 
observed  that  as  the  defendants  did  not  come  to  the  court  under  any  favourable  ci^ 
cumstances,  they  ought  not  to  have  costs. 

Per  curiam ;  Bule  absolute  witiiout  costs ;  the  coste  in  the  cause  to  be  taxed  u 
between  attorney  and  client. 

QiEiKnE  AND  Another  v.  Hewson.   Same  t>.  Martin.  June  11,  1843. 

[S.  C.  5  Scott,  484.] 

Pending  an  action  of  debt  by  A.  against  B.,  as  acceptor  of  a  bill  for  4681  Is.  9d.,  and 
for  15001.  for  goods  sold  and  delivered,  &c.  A.  filed  an  affidavit  in  the  court  <rf 
Bankruptcy  under  the  1  &  2  Viet  c.  110,  s.  8,  stating  B.  to  be  indebted  to  A  in 
4681.  Is.  9d.  for  goods  sold  and  delivered,  &c.,  and  al^  upon  a  bill  for  468L  1b.  9d. 
— Afterwards,  on  the  1 1th  of  February,  B.,  with  C.  and  D.  as  his  sureties,  gave  a 
bond  to  A.  conditioned  for  the  payment  of  such  sum  as  should  be  recovered  in 
action  for  the  allied  debt,  or  for  the  render  of  B.  On  the  15th  of  March  a  fiat  in 
bankruptcy  was  awarded  against  B.  On  the  21st  of  March  A.  signed  judgment 
against  B.  for  13321.  ISs.  6d.  On  the  5th  of  April  A.  proved  under  Uie  fiat)  for 
8641.  128.  9d.,  being  the  amount  of  the  judgment  debt  excluding  the  468L  la.  9d. 
On  the  12th  of  April  a  ca.  sa.  against  B.  was  lodged  with  the  sheriff.  On  tba 
30th  of  May  A.  brought  an  action  against  C.  and  D.  on  the  bond. — Held,  that  tlie 
proof  under  the  fiat  was  an  election  to  relinquish  the  action  against  B.,  and  that  R, 
being  entitled  to  be  discharged  if  rendered,  G.  and  D.  were  entiUed  to  have 
proceedings  stayed. 

Sir  Thomas  Wilde  Serjt  had  obtained  a  rule  nisi  to  stay  the  proceedings  in  these 
actions  upon  affidavits  stating  the  following  facta : — 

On  the  Ist  February  1842  the  plaintiffs,  as  drawers  and  payees  of  a  bill  ci 
exchange  for  4681.  Is.  9d.,  commenced  an  action  of  debt  against  James  Gale  and  Jama 
Gale  the  younger,  as  the  acceptors  ;  the  declaration  contained  also  counts  for  goods 
sold  and  delivered,  for  [619]  money  paid,  and  on  an  account  stated ;  the  sum  of  ISfXH 
being  claimed  in  each  of  such  counts.    The  plaintdffs  subsequently  filed  an  affidavit  is 

court  of  Bankruptcy,  under  the  1  &  2  Vict  c.  110,  s.  8  (vide  ante,  voL  iiL  159,  n), 
stating  that  the  Gales  were  indebted  to  them  in  4681.  la.  9d.,  for  goods  sold  and 
delivered  and  money  paid,  and  also  upon  a  certun  bill  of  exdiange  for  468L  la  9d., 
drawn  by  the  plaintiffs  upon  and  accepted  by  the  Gales,  at  four  months'  date.  AeoOT 

this  affidavit,  and  a  notice  demanding  immediate  payment  of  the  debt,  were  diuj 
served  upon  the  Gales.  On  the  11th  of  February  the  Galea  (together  with  the  defen- 
dants Hewson  and  Martin  as  their  sureties),  executed  the  bond  required  by  the  same 
section  of  the  act,  conditioned  for  the  payment  by  the  Gales  to  the  plainti^  of  the 
sum  to  be  recovered  in  the  action,  with  costs,  or  for  their  render  after  judgment 
recovered.  On  the  12th  of  February,  a  judge's  order  was  made,  by  Gc»iBent,  in  the 
action  against  the  Gales,~that,  upon  payment  of  13321  19s.  6d.,  the  amount  of  debt 
due,  and  the  costs,  to  be  paid  by  instalments,  all  further  proceedings  in  t^t  canae 
should  be  stayed ;  and  that  in  case  default  should  be  made  in  any  payment,  tibe  whds 
should  become  due,  and  the  plaintiffB  be  at  liberty  to  sign  final  juc^gment,  &nd  imat 
execution  for  the  whole  amount  unpaid,  with  costs,  &o.  &c   A  fiat  in  bankruptt^ 
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hanne  been  awarded  a^inst  the  Gales,  the  plaintiffs,  on  the  Slst  of  Bfarch,  entered 
up  ju^meot  in  the  action  against  them,  for  13321.  19s.  6d. ;  and,  on  the  5th  of  April, 
fiiey  proved  under  the  fiat  a  debt  of  8641.  1 28.  9d.,  aUefi;ing  that  they  had  received 
DO  security  or  satisfaction  for  the  same,  except  certain  bills  of  exchange  accepted  by 
the  bankrupts,  "and  a  certain  judgment  in  an  action  against  the  said  bankrupts, 
s^ed  on  the  21st  of  March  last  for  <£e  said  [6201  debt  of  8641.  128.  9d.,  and  a  certain 
(rf  excluuQ^  not  included  in  the  above  debt '  (namely,  the  bill  for  4681.  Is.  9d.). 
On  the  12th  of  April,  the  plaintiffs  lodged  a  ca.  sa.  wilJi  the  sheriff  in  the  aotaon 
j^unst  the  Ghiles;  and,  on  the  30th  of  May,  they  commenced  the  present  acttoos 
npoa  the  bond  against  two  oi  the  sureties,  to  reoover  the  amount  of  the  last 
nrationed  bilL 

The  rale  nisi  was  obtained  upon  the  ^xmpd  that,  as  the  plaintafiEs  had  proved  ftn- 
part  of  the  debt,  they  had  elected  to  rehnquish  the  action,  and  had  thereby  released 
the  sureties ;  and  that,  these  sureties  being  in  the  nature  of  bail,  they  might  render 
their  principals,  and  were  therefore  entitled  to  summary  relief  on  motion. 

The  learned  aerjeant  referred  to  the  stat.  6  G.  4,  c.  16,  a.  59 ;  Ex  parte  Olover 
(1  Glyn  &  Jam.  270)  and  Owdm  v.  Coates  (10  Ad.  &  E.  193,  2  P.  &  D.  485). 

Storks  Serjt.  now  shewed  cause.  The  bond  in  question  having  been  given  in  the 
ooort  of  Bankruptcy  established  by  the  1  &  2  W.  4,  c.  66,  t^t  court  has  an  equitable 
jurisdiction  as  to  the  sureties,  and  has  power  to  afford  them  relief ;  but  it  is  submitted 
that  t^us  court  has  no  jurisdictaon  in  the  matter.  [Tindal  C.  J.  No  objection  appears 
to  have  been  made  to  the  jurisdiction  in  Oioston  v.  CocUes.]  The  application  in  that 
cue  was  merely  to  render  the  principal ;  not,  as  here,  to  stay  the  proceeding  in  an 
action  against  the  auretiea.  Where  a  bankrupt  is  clearly  entitled  to  his  discharge, 
the  court  undoubtedly  will  relieve  the  bail  on  motion  ;  ^ay  v.  Hussey  (Barnes,  104) ; 
Lmging  v.  CWiyn  (2  Taunt  246) ;  Todd  v.  Maxjield  (3  B.  &  C.  222 ;  5  D.  &  R.  258). 
But  the  present  case  is  very  different  Here,  there  is  no  render,  no  certificate,  no 
discharge.  The  bail  are  fixed.  [Tindal  C.  J.  Have  not  the  plaintiffs,  [621]  by 
proving  under  the  fiat  elected  to  relinquish  thor  action  against  the  bankrupts,  under 
6  G.  4,  c.  16,  a.  59f]  Only,  it  is  submitted,  as  to  the  debt  proved.  The  proof  uodor 
the  fiat  excluded  tne  debt  for  which  the  bond  was  given.  In  Barley  v.  Gnemoood 
(5  B.  &  Aid.  95)  it  was  held  that  the  election  of  the  creditor  to  take  the  benefit  of 
tke  eommiaskm  'waa  confined  to  tiie  debt  actoall^  proved,  and  did  not  extend  to 
dntinct  debts  ejusdem  generis  dne  at  the  same  tune.  JFatson  v.  Medex  (1  B.  & 
AU.  131)  IB  to  the  same  effeet  [Sir  T.  Wilde  Sent  The  result  of  the  cases  is, 
that  iriiera  the  action  is  brought  firsts  there  proof  under  the  fiat  disohai^^  the 
aetkm ;  where  the  proof  is  first,  the  debt  proved  is  alone  discharged.  Tindal  C.  J. 
The  question  is,  whether  the  judgment  did  not  alter  the  nature  of  the  debt  In  this 
ewe  the  whole  demand  has  become  one  entire  judgment-debt.  Is  it  then  competent 
to  the  plaantifis  to  separate  that  debt  into  two  parts,  and  to  prove  under  the  fiat  as  to 
the  one  part  and  to  proceed  against  the  sureties  for  the  other?]  The  debts  are  distinct 
in  their  nature,  though  they  were  included  in  the  same  action.  There  is  nothing  com- 
polaory  in  the  act  TMaule  J.  When  a  writ  of  capias  ad  satisfaciendum  has  lain  four 
days  in  the  office  to  nx  the  bail,  can  that  be  said  to  be  a  proceeding  to  which  the  term 
"acticm"  properly  appliest  Thidal  C.  J.  The  plaintiff  should  not  mix  up  the  two 
qnestionB  together.^  But  at  any  rate,  the  present  application  is  not  the  form  in  which 
the  soreties  are  entitled  to  relief,  even  assuming  twit  they  stand  in  tile  situation  of 
hail;  Sanders  v.  ^mcks  (Barnes,  105).  In  Clarke  v.  ffmpe  (3  Taunt  46),  where  an 
action  had  been  commenced,  and  the  defendant  afterwanu  became  bankrupt,  And  then 
pennitted  judgment  to  be  signed  for  want  of  a  plea,  the  court  would  not  relieve  the 
bail  CO  moticMi.    There,  the  defendant  had  obtained  his  certificate. 

[622]  Sir  T.  Wilde  Serjt.  in  support  of  the  rule.  In  the  present  state  of  facta, 
it  is  dear  that  the  sureties  in  this  bond,  being^  in  the  nature  of  bail,  are  not  fixed ; 
Tidd's  Practice  p.  2S3  (9th  ed.).  The  1  &  2  Vict  o.  110,  s.  8,  requires  the  giving  of 
a  bond  which  is  to  have  the  effect  of  a  recognisance  of  bail.  The  defendants  were 
diaeharged  as  to  t^e  action,  by  the  proof  under  the  fiat  after  the  action  had  been 
hroQght ;  Ex  parU  Didaon  (1  Bc«e,  98) ;  Ex  parte  Hardenbergh  (ibid.  304) ;  Ex  parte 
(ibid.  394) ;  Ez  parte  Glooer  (1  Glyn.  &  Jam.  270).  In  Astern  v.  Medex  the 
proof  was  pior  to  t^e  action.  In  HarUy  v.  Qreemwood  the  rule  is  laid  down  very 
dcuty  in  tne  judgment  of  Holroyd  J.  The  fifty-ninth  section  of  the  bankrupt  a^ 
(foatea  as  a  suspension  of  the  proceedings  in  an  action,  defeasible  in  the  event  of  the 
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fiat  being  afterwards  superseded.  If  tJiis  had  been  the  ordinary  case  cd  bail,  the 
principal,  when  rendered,  being  entitled  to  his  dischareo,  die  court  would  give  relief 
to  t^e  bul  on  motion.  Now,  hy  the  eighth  section  of  mo  1  &  2  Vict  e.  1 10,  tiie  bond 
to  be  given  to  the  (awlitor  is  in  tiie  terms  of  the  old  recognisanoe  of  bail,  and  is  to 
become  void  upon  the  render  of  the  principal,  according  to  the  practice  of  the  coart ; 
and  the  court  will  not  put  the  parties  to  the  unnecessaiy  trouble  and  expense  of  a 
render.  [Maule  J.  Might  not  the  bankrupt  say,  discharge  me  or  expunge  the  debtl] 
Two  cases  only  appear  to  have  been  decided  upon  the  statute.  Ow^on  \.  Coaies  tt  a 
distinct  authority  that  the  sureties  in  such  a  bond  may  discharge  themselvee  by  a 
render  of  the  principal  But  in  this  case^  as  the  right  of  action  against  the  principal 
is  at  least  suspended  by  the  proof  under  the  fiat,  the  principal  cannot  be  called  upcm 
to  render ;  and  the  sureties  have  therefore  a  right  to  be  relieved.  In  {fiSS]  Sawnderum 
v.  Fairker  (9  Bowl.  P.  C.  496)  a  ca^  sa.  was  sued  out  to  fix  the  bail ;  but,  the  prindpil 
being  in  custody,  the  ca.  sa.  was  held  to  be  unnecessary  and  irregular,  and  the  ca.  aa. 
was  set  aside  and  tiie  proceedings  on  the  b(xid  were  stayed.  If  uie  plaintiff  is  bound 
to  relinquish  his  action,  it  is  clear  that  the  defendants,  if  rendered,  woukt  be 
discharged. 

TiNDAL  C.  J.  I  am  of  opinion  that  this  application  ought  to  be  granted.  It 
appears  to  me,  that  the  sureties  in  this  case  stand  in  the  same  aituataon  as  parties  who 
have  entered  into  a  recognizance  of  bail,  where  the  plaintiff  has  proved  under  the 
bankruptcy  of  the  principal.  In  such  a  case  the  first  question  would  be,  whether  Uie 
bsil  would  not  continue  liable  to  be  fixed  until  something  had  been  done  to  discharge 
their  liability,  i^ter  a  ca.  sa.  had  issued.  Here,  however,  the  ca.  sa.  itself  appean  to 
be  irregular  j  for  if  the  case  falls  within  the  6  G.  4,  c.  16,  a.  59,  the  proof  of  tiie  debt 
would  operate  as  a  suspension  of  the  action  (b).  The  point  therefore  comes  to  this — 
have  die  proceedings  adopted  by  the  plainti^  that  operation  t  And  I  am  of  opdnitm 
that  they  have. 

The  wends  of  the  act  are  very  strong, — that  no  creditor  who  has  brought  any 
action  against  fuiy  bankrupt  in  respect  of  a  demand  prior  to  the  bankruptcy,  or  whicii 
might  have  been  proved  under  the  commission,  shall  prove  a  debt  under  such  oora- 
missioD,  or  have  any  claim  entered  upon  the  proceedings,  without  relinquishing  suc^ 
action ;  and  the  proving  or  claiming  a  debt  under  a  commission  shall  be  deemed  an 
election  by  the  croditor  to  take  the  benefit  of  the  commission  with  respect  to  the 
debt  {>roved  or  claimed.  Now,  in  [^41  this  case,  the  creditors  have  not  only  brought 
an  action  to  recover  a  large  sum,  but  have  gone  so  far  as  to  sign  judgment  for  the 
whole  amount  After  doing  this  they  have  proved  under  the  fiat  for  th^  which  fonns 
a  component  part  of  the  entire  sum.  In  Harletf  v.  Gremwoat  the  main  question,  vaa. 
whether  the  aotion  was  brought  before  or  after  the  proof  of  the  debt  In  tiie  present 
case  no  such  qnestion  arises.  The  sum  for  which  judgment  has  been  signed  includes 
both  causes  of  action,  and  the  plaintiff^  have  fnoved  under  l^e  fiat  upon  one  <jf  tttmt 
causes  of  action  only.  But  in  £x  parte  Glover  it  was  held,  that  proof  by  a  creditor  for 
<me  debt  operated  as  a  relinquishment  of  an  action  previously  brought  in  respect  of 
a  distinct  demand.  Here,  the  party  has  done  more,  because  the  debt  proved  formed 
a  part  of  the  debt  for  which  the  action  was  brought  The  plaintifis,  therefore,  oould 
not  have  enforced  the  claim  against  the  bankrupt ;  with  regard  to  that  portion  of 
the  debt  for  which  judgment  had  been  obtained,  which  related  to  the  biU  for 
468L  Is.  9d.  Nor  am  I  aware  of  uiy  authority  they  bad,  to  sever  that  iudgmeots  and 
to  prove  for  one  part  and  proceed  to  execution  for  the  remainder.  The  two  sums 
being  united  in  the  form  of  a  judgment,  cannot  again  be  severed.  To  hold  that 
the  plainti^  oould  recover  gainst  the  sureties,  would  be  directly  contrary  to  the 
decision  in  Ex  parte  Ohoer.  U  bul  would  he  entitled  to  relief  in  such  a  case,  I  cannot 
see  why  it  slu)uld  be  refused  to  the  sureties  in  this  bond.  As,  therefore,  in  respect 
of  these  actions,  t^e  sureties  would  be  entitied  to  relief  if  tiie  bankrupts  were  rendered, 
they  ought  not  to  be  driven  to  the  expense  of  that  circuitous  course.  Forthrae  reasons, 
therefore,  I  think  that  the  proceedings  a^nst  them  should  be  stayed. 

CoLTMAN  J.  I  am  of  the  same  opinion.  The  case  falls  precisely  within  tJie  first 
portion  of  the  fifty-ninth  [626]  section  of  the  6  G.  4,  c  16.    The  plaintiff  having 

(b)  A  right  of  action,  if  suspended  by  operation  of  law,  is  not  exti^uished  ;  if 
suspended  by  the  act  of  the  party,  it  is  gone  for  over.  See  1  Bdh  Abr.  tat. 
£xtingaiBhment,  (L),  (M) ;  ante,  476  (e). 
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CnA  a  debti  under  the  fiat,  have  elected  to  relinquish  Uieir  actions  against  the 
tcrupt.  And  their  sureties  under  the  eiffhtb  section  of  the  1  &  2  Vict  o.  110, 
bong  in  the  natnre  (ji  bail,  are  dearly  entitied  to  relief  on  summaiy  application  to 
Ae  ccnxt,  in  wldoh  the  action  was  brought.  It  vas  evidently  the  intention  of  the 
hfpiaixa^  tbat  the  sureties  in  the  bond  described  in  that  act  should  be  entitled  to 
diK^a^  themselves  upon  rendering  their  principal.  And  the  object  of  the  present 
triplication  is,  to  obtain  relief  under  the  equitable  jurisdiction  of  the  court.  If  we 
vereto  refuse  to  grant  the  application,  the  effect  would  be  that  the  principals  must  be 
nndered,  whereby  the  sureties  would  be  discharged.  But  that  wouM  be  a  great 
Wdahip  upon  the  bankrupts,  as  they  would  have  a  right  to  be  immediately  discharged 
QQt  of  custody.  I  think  therefore  that,  as  in  the  case  of  recognizance  of  bail,  we 
oa^t  at  ODce  to  grant  the  relief ;  and  that  the  rule  must  be  raoAe  absolute  to  stay 
die  woceedinga  against  the  sureties. 

MAiru  J.  I  also  am  of  ojnnion,  tiiat  the  ol^ors  in  tiiis  case,  who  are  in  the 
nature  cf  baO,  should  have  tiiis  somnuny  relief.  The  meaning  of  "  idinquishing  such 
action  or  sui^"  in  the  first  branch  of  the  fifty-ninth  section  of  the  6  G.  4,  c.  16,  is 
ex^uned  hy  the  subsequent  port  of  the  clause  to  be  "proceeding  no  further  in  the 
action. "  I  had  some  doubt  at  first,  whether  this  application  should  not  have  been 
made  to  the  court  of  Keview  instead  of  being  made  to  this  court  But,  upon  con- 
aderation,  I  think  that  the  authority  is  properly  exereised  by  the  court  in  which  the 
action  is  brought,  since  the  act  of  parliament  is  silent  as  to  the  court  which  is  to  have 
jurisdiction  over  the  subject.  The  court  in  which  this  action  is  brought,  has  therefore 
DO  right  to  withdraw  from  the  duty  im-[626]-pliedly  imposed  upon  it^  and  I  think  we 
are  bound  to  administer  the  relief  which  the  statute  has  provided.  The  action  is  not 
determined.  The  effect  of  the  application  is,  that  tiie  sureties  are  not  to  be  called 
npon  to  render  tiieir  principals,  until  after  tiie  fiat  is  superseded,  if  that  event  shall 
ever  happen. 

C^sMwellJ.  cmcurred. 
Role  abednte  (a). 


Davidson,  one  of  the  Public  Officers  of  the  CommerDial  Bank  of  En^and 
V.  Bower.   June  4,  1842. 

Hie  declaration  described  the  plaintiff  as  one  of  the  ^blio  officers  of  certain  persons 
nnited  in  co-partnership  for  the  purpose  of  oarrying  on  the  trade  or  boadness  of 
hankers  in  ^glaod,  aooording  to  the  7  Q.  4,  c.  46.  The  declaraticm  oonbiined 
a  count  for  work  and  labour  done  by  the  co-partnershm  as  tiie  bankers  of  the 
defendant,  and  for  commission  due  in  respect  thereof : — Held,  on  motion  in  arrest 
td  judgment^  that,  looking  at  the  whole  record,  it  sufficiently  appeu«d  that  the 
co-partnership  were  carrying  on  business  as  bankers  under  the  statute. 

AsBumpeit.  The  declaration  commenced  as  follows :  "  Alexander  Davidson,  one  of 
the  jveeent  public  officers  of  certain  persons  nnited  in  co-partnership  for  the  purpose 
of  canying  on  the  trade  or  business  of  bankere  in  England,  according  to  the  statute 
made  and  passed  in  the  seventh  year  of  the  reign  of  His  late  Majes^  George  the 
Fourth,  intituled  *  An  act  for  the  better  regulating  co-partnerships  of  certain  hankera 
in  England,  and  for  amending  so  much  of  an  act  of  tiie  thirty-ninth  and  fortieth  years 
ci  the  reign  of  His  late  ftujesty  King  G^rge  the  Third,  intituled  An  act  for 
eotaUishin^  an  agreement  with  the  Governor  and  Company  of  the  Bank  of  England, 
for  advancing  the  sum  of  3,000,0001.  towards  the  supply  for  the  service  of  the  [627] 
year  1800,  as  relates  to  the  same,'  and  called  the  Commercial  Bonk  of  England,  which 
Alexander  Davidson  hath  been  duly  oominAtod  «m1  appointed,  and  now  is,  one  of  the 
pdUie  (rffioers  of  the  said  co-partiiership,  aooordiiuF  to  the  foroe,  form,  wid  eflfect  of 
the  Raid  set  of  parliament,  complains"  &c.  The  deolflrati(»i  then  proceeded  in  the 
nsnal  fonn  of  an  indebitatus  assumpsit  for  money  lent, — for  money  paid, — for  the 
price  and  value  of  divers  shares  in  divers  public  companies  bargained  and  sold  by  the 
co-partnership  to  the  defendant, — for  work  and  labour,  care,  diligence,  and  attendance 
(rf  the  co-partnerehip,  done,  performed,  and  bestowed  as  the  bankers  of  and  for  the 
defendant  at  his  request,  and  for  commission  and  reward  due  and  of  right  payable 


(a)  See  Kymar  v.  Sydagrfy  post)  636. 
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from  the  def«idant  to  the  co-partnership  in  respect  thereof, — for  intereBt^— and  upon 
an  account  stated. 

Pleaa :  as  to  101.  parcel,  &c.  payment  into  court;  as  to  all  but  lOL — aon  asBampnt 
— payment — and  set-off. 

The  plaintiff  took  the  101.  out  of  court)  j(nned  issue  on  the  second  plea,  and  tod[ 
issue  on  the  third  and  fourth. 

At  the  trial  before  Rolfe  B.  at  the  last  Liverpool  assizes,  it  appeared  that  the 
pUuntiff  was  registered  as  one  of  the  public  officers  of  a  banking  co-partnership,  called 
"  The  Commercial  Bank  of  England,  of  which  the  defendant  was  a  shareholder,  aod 
had  been  a  director.  The  action  was  brought  to  recover  a  balance  <^  principal  and 
interest  in  respect  of  1500  shares  of  51.  each,  which,  by  an  agreement  among  the 
directors  for  a  division  among  them  of  the  shares  in  the  undertaking  not  disposed  of, 
had  been  allotted  to  the  defendant,  credit  having  been  given  to  mm,  fnnu  time  to 
time,  for  the  dividends  declared  on  such  shares.  The  juiy  having  returned  a  verdiet 
for  the  phiintiff,  for  51821., 

Channell  Serjt  in  last  Easter  term,  moved  in  arrest  of  judgment,  on  the  ground 
that  it  did  not  appear  by  [628]  the  declaration,  that  the  company  were  carrying  on  the 
trade  and  business  of  bankers,  so  as  to  bring  them  within  the  provisions  of  the  7  G.  1, 
c.  46,  s.  9  (a),  and  the  1  &  2  Vict  c.  96  (b).  It  is  consistent  with  what  is  [629]  stated 
in  the  declaration,  that  the  company  may  never  have  carried  on  business  at  alL  The 
learned  serjeant  cited  Fletcher  v.  (9  M.  &  W.  252,  I  DovL  N.  S.  149).    A  rule 

nisi  having  been  granted, 

(a)  Which  enacts,  "  that  all  actions  and  suits,  and  also  all  petitions  to  fouDd  any 
commission  of  bankruptcy,  agaimit  any  person  or  persons  who  may  be  at  any  time 
indebted  to  any  such  oo-partaiemfaip  caring  on  busmess  under  the  provisioiw  of  this 
act,  and  idl  proceedings  at  law  or  in  equity  under  any  commission  of  bankruptcy,  and 
all  other  proceedings  at  law  or  in  equity,  to  be  commenced  or  instituted  for  or  on 
behalf  of  any  such  co-partnership,  against  any  person  or  persons,  bodies  politic  or 
corporate,  or  others,  whether  members  of  such  co-partnership  or  otherwise,  for 
recovering  any  debts,  or  enforcing  any  claims  or  demands  due  to  such  co-partnerships 
or  for  any  other  matter  relating  to  the  concerns  of  such  oo-parbiership,  shall,  and 
lawfully  may,  from  and  after  the  passing  of  this  act,  be  commenced  or  instituted  and 
prosecuted  in  the  name  of  any  one  of  the  publio  officers,  nominated  as  aforesaid,  for 
the  time  being,  of  such  co-partnership  as  tne  nominal  plaintiff  or  petitioner  for  and 
on  behalf  of  such  co-partnership,"  &&  &o. 

(b)  Which,  after  reciting  tne  foregoing  provision,  enacts,  "  that  any  person  now 
heiag,  or  having  been,  or  who  may  hereafter  be  or  have  been,  a  member  of  any 
oo-partnership  now  carrying  on,  or  which  may  hereafter  carry  on,  the  business  of 
banking  under  the  provisions  of  the  said  recited  act,  may  at  any  time  during  the 
continuance  of  this  act,  in  respect  of  any  demand  which  such  person  may  have,  either 
solely,  or  jointly  with  any  other  person,  against  the  said  co-partnership,  or  the  funds 
or  property  thereof,  commence  and  prosecute,  either  solely,  or  jointly  with  any  other 
person,  (as  the  case  may  require),  any  action,  suit,  or  other  proceeding  at  law  or  in 
equity,  against  any  public  officer  appointed  or  to  be  appointed  under  the  provisions 
of  the  said  acts,  to  sue  and  be  sued  on  behalf  of  the  said  co-partnership,  and  that  any 
such  public  officer  may,  in  his  own  name,  commence  and  prosecute  any  action,  soit^  or 
other  {ff<oceeding,  at  law  or  in  equity,  against  any  person  being  or  having  been  a 
membw  of  the  said  co-partnership,  either  alon^  or  jointiy  wit£  any  other  person, 
against  whom  any  such  co-partnership  has  or  may  have  any  demai^  whatsoever,  and 
t£at  every  person  being  or  having  been  a  member  of  any  such  co-putnership  shall, 
either  solely,  or  jointly  with  any  other  person,  (as  the  case  may  require,)  be  capable  ot 
proceeding  against  any  such  co-partnership,  by  their  public  officer,  and  be  liable  to  be 
proceeded  against  by  or  for  the  benefit  of  the  said  co-partnership,  by  such  public  officer 
as  aforesaid,  by  such  proceedings  and  with  the  same  legal  consequences  as  if  such  person 
had  not  been  a  member  of  the  said  co-partnership,  and  that  no  action  or  suit  shall  in 
any  wise  be  affected  or  defeated  by  reason  of  the  plaintiffs  or  defendants,  or  any  of 
them  respectively,  or  any  other  person  in  whom  any  interest  may  be  averred,  or  who 
may  be  in  any  wise  interested  or  concerned  in  such  action,  being  or  having  been  a 
member  of  me  said  co-partnership,  and  that  all  such  actions,  snits,  aod  {«t>ceeding8 
shall  be  conducted  and  have  effect  as  if  tiie  same  had  been  betireen  struigers.'* 
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Shee  Serjt  (with  whom  were  Knowles,  Cromptoo,  and  Martdn)  now  shewed  cause. 
It  is  submitted  that  the  declaration  is  snffioient,  being  in  the  form  used  in  SpiUer  v, 
Jokum  (6  H.  &  W.  670,  8  Dowl  P.  C.  368),  and  CKrigtk  v.  Peart  (7  M.  &  W.  491, 
9  DowL  P.  C.  291),  where  the  present  point  was  not  token.  Although  Uie  declaration 
might  have  been  held  bad  on  special  demurrer,  according  to  the  case  of  PUtcKei'  v. 
CnihU,  tie  objection  cannot  prevail  when  taken  in  arrest  of  judgment.  It  is  clear, 
looking  at  the  whole  of  the  record,  that  the  company  were  carrying  on  business  as 
bankers.  [Maule  J.  The  declaration  states,  that  the  parties  are  united  in  partnership 
for  the  pnrpose  of  carrying  on  the  trade  or  business  of  bankers,  and  their  claim  against 
the  defendant  is  for  a  banking  account.  Surely  that  is  sufficient.]  In  Pletcher  v. 
Crabie  it  did  not  appear  on  uie  record  that  the  action  was  brought  for  banking 
bosinesa.  Moreover,  here  the  declaration  is  aided  by  the  verdict,  and  the  jury  must 
be  assumed  to  have  found,  that  there  was  a  balance  due  from  the  defendant  to  the 
co-partnerBbip  upon  a  banking  account.  [630]  BesideB,  there  has  been  a  payment  of 
nomy  into  courti,  which  is  an  admission  m  a  contract 

Channell  Serjt.  (with  whom  were  Dundas  and  W.  H.  Watson),  in  support  of  the 
nile.   This  is  an  objection  that  may  be  taken  as  well  in  arrest  of  judgment  as  by 

riial  demurrer ;  for  the  defect  is  one  of  substance  and  not  of  mere  form.  To  entitle 
plaintiff  to  sue  as  one  of  the  public  officers  of  the  bank,  the  co-partnership  must 
have  been  actually  carrying  on  business  as  bankers  under  the  statute.  [Gresswell  J. 
Suppose  the  company  to  comply  with  all  the  requisites  of  the  act,  and  to  open  their 
bank  and  tnuisact  such  business  as  they  might  have  carried  on  without  the  intervention 
of  the  act]  It  would  not  be  sufficient  for  them  to  act  as  private  bankers,  they  must 
any  on  business  as  bankers  under  the  statute.  Pletcher  v.  CrosbU  ought  to  govern 
diis  ea8&  There,  the  declaration,  which  described  the  plaintiff'  "as  one  of  tihe  present 
pnblie  officers  of  certain  persona  united  in  co-pfu-tnorship  iar  the  purpose  d  canying 
oi  the  trade  and  business  of  banking  in  England,"  according  to  the  statute  7  G.  4, 
c  46,  was  held  bad  on  special  demurrer,  for  not  stating  that  the  co-partnership  was 
carrying  on  the  trade  and  business  of  bankers  or  had  carried  on  such  trade.  It  is 
trae,  that  here  there  is  a  count  for  commission ;  but  that  only  shews  that  the  company 
carried  on  business  as  private  bankers,  not  that  they  carried  it  on  under  the  act  The 
paymeDt  of  money  into  court  only  operates  as  an  aidmission  to  the  extent  oi  the  sam 
paid  in. 

TiNDAL  C.  J.  When  the  plaintiff  is  described  as  a  public  officer  of  the  co-partner- 
■faip,  Uie  inference  is  that  the  co-partnership  was  carrying  on  business  under  the  act 
The  oinUi  section  of  the  7  G.  4,  c.  46,  confers  a  ^^reat  benefit  on  the  public,  not  only 
aothoriring  the  (631^  bank  to  bu^  but  also  allowing  it  to  be  sued.  Looking  at  the 
i^iole  record,  it  is  fairly  to  be  intended  that  the  company  were  conducting  the  ousiness 
of  bankers  under  tiie  provisions  of  t^e  statute. 

Pw  curiam.    Rule  discharged. 


Semhle,  that  where  a  trial  has  taken  place  during  term,  the  four  days  within  which 
the  partaes  may  move  for  a  new  trial  must  be  reckoned  inclusively  of  the  day  of  the 
return  of  the  distringas. 

This  action  was  tried  before  Erskine  J.  at  the  sittings  for  Westminster  during  this 
term  (Thursday,  May  the  26th),  when  the  plaintiff  recovered  a  verdict  for  40s.  The 
^Btringas  was  retumiAle  the  following  day  (Friday  the  27th.) 

Shee  Serjt.,  on  Wednesday,  June  the  1st  obtained  a  rule  nisi  for  a  new  trial  on 
die  ground  of  surprise.    On  the  same  day  the  plaintiff  signed  judgment 

Qbver  Serjt,  on  Friday  the  3d,  obtained  a  rule  nisi  to  set  aside  this  judgment 
toe  irregulArity ;  upon  the  ground  that  the  defendant  had  four  clear  d&ya  from  the 
return  of  the  distringas,  to  move  for  a  new  trial    He  referred  to  Mason  v.  Clarice 


(1  DovL  a  P.  288,  1  T^h.  634,  1  C.  &  J.  411),  Beg.  Gen.  HiL  2  W.  4,  r.  67  {b\ 


(6)  8  Bingh.  297.  "After  the  return  of  a  writ  of  inquiry,  judgment  may  be 
signed  at  the  expiration  of  four  days  from  such  return ;  and,  after  a  veidict  or  nonsuit, 
oa  the  day  after  the  appearance  day  of  the  return  of  the  distringas  or  habeas  corpora, 
vithotit  any  rule  iar  judgment" 


Chapman  v.  Elby.   June  9,  1842. 
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and  to  Archb.  Prac.  ^.  1099,  7th  ed.  [Tindal  C.  J.  referred  to  Kirkham  r.  limUr 
(2  K  &  A.  613,  1  Chitt  Bep.  382),  and  obeerred  that  in  cases  of  tiials  on  the  amat, 
tibe  diBtringu  was  [632]  returnable  on  the  first  day  of  term,  but  the  motion  far  Ae 
new  trial  must  be  made  within  the  first  four  days  of  the  tenn.] 

Ghannell  Serjt.  now  shewed  cause.  The  distringas  having  been  retumsble  on  the 
27th  of  Ifay,  the  motion  for  a  new  trial,  made  on  uie  Ist  of  June,  was  too  Ute ;  for 
the  plainiaff  was  entiUed  to  sign  judgment  on  that  day,  as  the  four  days  within  whidi 
a  party  must  move  for  a  new  trial  are  reckoned  inclasiTe  of  the  day  of  the  return  of 
the  distringas.  In  the  passage  from  Archbold's  Practice,  whidi  was  cited  when  Uu 
rule  was  obtained,  it  is  said  "  the  motion  for  the  rule  nisi  must  be  made  wiUun  foor 
days  after  the  distringas  is  returnable."  For  this,  Kirkftam  v.  Marier  is  cited  u  ao 
authority.  But  it  is  Mterwards  added,  "  the  four  days  are  reckoned  inclusive  of  the 
first  and  last  day."  But  whether  both  days  are  included,  or  only  one,  the  pUintiiF 
was  entitled  to  sign  judgment  in  this  case.  The  rule  of  Hilary  term  2  W.  4,  r.  67, 
leaves  the  time  when  judgment  may  be  signed  in  some  doubt,  as  it  only  fixes  "  Uh 
day  after  the  appearance  day  of  the  return  of  the  distringas  ; "  but  such  appearanee 
day  is  clearly  asoertained  by  the  1  W.  4,  c  3,  s.  2  {ay,  as  being  the  third  day  after  the 
return  ot  the  distringas  e^uare  oi  tiie  day  ai  the  return ;  Tud's  New  PlndiGe,  p  45. 

[638]  There  is  am^er  objeefcion  in  this  case.  Where  a  rule  niri  for  a  new 
has  not  been  obtained  in  time, — aa  from  pressore  of  business  in  the  ooort,— the  psrt; 
who  seeks  to  obtain  it  must  give  notice  to  the  other  party  of  his  intention  to  move; 
Doe  dem.  Dmcan  t.  Edward^  (7  Dowl.  P.  C.  547).  In  this  case  the  rule  nisi  was  not 
served  till  twelve  o'clock  on  t^e  2d  of  June,  and  no  previous  nctioe  had  been  ^ven. 
The  learned  serjeant  stated  these  facts  from  affidavits. 

Shoe  and  Glover  Serjts.,  in  support  of  the  rule.  In  the  note  to  Kirkham  v.  MofUr, 
in  the  report  in  Chitty,  it  is  said,  "  In  C.  P.,  if  a  cause  be  tried  in  term  time,  the 
notice  for  a  new  trial  must  be  made  before  or  on  the  ^pearance  day  of  tiie  nHxaa  of 
the  habeas  corpora  juratorum,  if  returnable,  as  in  actions  by  original,  on  a  general  retain 


writer  also  refers  to  Impey ;  and  tliey  both  say  that  the  four  dan  are  to  be  rM^ooed 
inclusively  of  the  return  day.}   In  Voung  v.  Higgcn  (6  M.  &  W.  49,  8  DowL  F.  G. 
212),  it  was  held  that  in  the  computation  of  the  ctdendar  month's  notice  of  actaon  to  s 
justice,  required  by  the  24  G.  2,  c.  44,  s.  1,  the  day  of  giving  the  notice  and  the  day 
of  suing  out  the  writ,  are  both  to  be  excluded  (c).    [ Cresswell  J.    That  case  has  do 
reference  to  the  rule  as  to  motions  for  new  trials.    The  question  would  rather  seas 
to  turn  on  the  words  of  the  general  rule,  H.  2  W.  4,  r.  viiL  by  which  it  is  ordered 
"  that^  in  all  cases  in  which  any  particular  number  of  days,  not  expressed  to  be  clear 
[^84]  days,  is  prescribed  by  the  rules  or  practice  of  the  courts,  the  same  shall  be 
reckoned  exclusively  of  the  first  day  utd  inclusively  of  the  last  day,  unless  the  last 
day  shall  happen  to  fall  on  a  Sunday,  ChristmaB  day.  Good  Friday  or  a  day  appointed 
for  a  public  fast  or  thanksgiving  in  which  case  the  time  shall  be  re^oned  e^udv^ 
<rf  that  day  also."}   Before  the  stat  1  W.  4,  c.  3 — when  it  vas  necessary  to  have  a 
rule  for  judgment, — it  was  held  that  the  rule  should  have  four  clear  days,  exclusively 
of  the  first  and  last,  and  of  Sunday,  before  judgment  could  be  signed ;  BiAaU  v. 
Stacey  (a)'.    [Maule  J.    There  is  no  question  but  that  the  motion  for  a  new  trial  might 
have  heen  made  at  the  sitting  of  the  court  on  Friday,  the  27th ;  and,  therefore,  if  the 

{ay  Which  enacts  "that  all  writs  now  usually  returnable  before  any  of  Hifl 
Majesty's  courts  of  King's  Bench,  Common  Pleas,  or  Exchequer  respeotively,  on 
general  return  days,  that  shall  be  made  returnable  after  the  Ist  day  of  January  1831, 
may  be  made  returnable  on  the  third  day  exclusive  before  the  commencement  fA  each 
term,  or  on  any  day,  not  bong  Sunday,  between  tiiat  day  and  tiie  third  day  exclunve 
before  the  last  day  of  the  term ;  and  the  day  for  u^>earanoe  shaU,  as  hentofon^  be 
tike  tiiird  day  after  suoh  return,  exclusive  vt  tiie  day  tA  tibe  return,  or  in  case  sud 
tiiird  dav  shall  fall  on  a  Sunday,  then  on  t^e  fonrtii  day  after  such  return,  exdonve 
cll  such  day  of  return.'* 

(c)  See  also  MUchdl  v.  Foster,  12  A.  R  472;  and  see  ante,  vol  iiL  p.  166;  CHbtm 
T.  MuiJcett,  ante,  p.  160. 

{ay  13  East^  21.   See  also  BnmUif  v.  Foster,  I  Chitt  B.  562. 
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doEoDdaat  right  in  moTiag  on  the  following  Wednesday,  he  woidd  have  fire  whole 
dajB  for  the  purpose,  not  reckoning  the  intervening  Sunday ;  and  that  is  more  than  is 
kllowed  by  the  rules  of  the  court.] 

TiNDAL  C.  J.  I  think  that  under  all  the  circumstances  of  the  case,  as  the  defen- 
dftQt  has  obtained  a  rule  nisi  for  a  new  trial,  the  judgment  may  be  set  aside  on 
ptyment  of  costs. 

Per  curiam.    Bule  acoordin^y. 


[63D]    H.  MiREiN,  Wife  of  —         Mirfin,  to   .    June  9,  1842. 

[a  C.  5  Soott,  N.  R.  166j  3  D,  N.  S.  110;  12  L.  J.  0.  P.  92.] 

Where  a  married  woman,  heir  of  a  surviving  trustee,  lived  apart  from  her  huabaud,  who 
was  in  a  vety  nervous  and  excitable  state,  so  as  to  render  it  difficult,  if  not  impossible, 
to  procure  the  execution  by  him  of  any  legal  instrument,  the  court  refused  to  dispense 
with  his  concurrence  in  the  conveyance  of  the  property  (under  3  4  W.  4,  c  74, 
s.  9 1 ),  until  an  application  had  been  made  to  him  to  concur ;  although  neither  haaband 
nor  wife  had  any  interest  in  the  property  to  be  conveyed. 

Channell  Serjt.  moved  for  an  order  to  enable  a  married  woman  to  convey  certain 
[HToperty  without  the  concurrence  of  her  husband,  under  the  stat.  3  &  4  W.  4,  c.  74, 
8.  91  (a).  It  appeared  from  the  affidavits  that  Mrs.  Mirfin  was  the  heir  of  the  survivor 
of  three  trustees,  in  whom  the  property  in  question  was  vested ;  that  neither  she  nor 
her  husband  had  any  interest  in  the  property ;  that  for  the  last  four  years  they  bad 
been  living  apart  by  mutual  consent;  that  Mr.  Mirfin  was  in  a  very  nervous  and 
excitable  state,  and  it  was  believed  that  it  would  be  very  difficult,  if  not  wholly 
imposnUe,  to  procore  the  ezeoution  by  him  of  any  deed  or  other  legal  ins^ment. 

TiMDAL  C.  J.  I  think  that  some  application  should  be  made  to  t^e  husband  for  bis 
eoQcutrence ;  and  that  none  being  shewn,  the  rule  ou^ht  not  to  go. 

ChaDoell  Serjt.,  on  a  subsequent  day,  renewed  his  applioation,  upon  an  affidavit 
Btfttang  that  an  application  [636]  had  been  made  to  the  husband  for  bis  concurrency 
and  t^  he  had  refused  to  execute  the  oonveyance :  whereupon, 

Per  eoriun.   Bole  granted. 


Kymsr  v.  Sydsbkf.   June  9,  1842. 

A  ca.  sa.  issued  against  the  principal,  for  the  purpose  of  fixing  the  sureties  in  a  bond 
given  under  1  &  2  Vict  c.  110,  s.  8,  had  only  fifteen  days  between  the  teste  and 
return. — Held,  not  irregular. 

Channell  Serjt  moved  to  set  aside  a  capias  ad  satisfaciendum  for  irregularity.  The 
writ  of  summons  issued  on  the  8th  of  February  last ;  on  which  day  the  defendant  was 
■o-ved  with  a  copy  of  an  affidavit,  filed  under  the  1  &  3  Vict  c.  110,  s.  8  (vide  ante, 
ToL  iii.  p.  159,  n.),  stating  that  the  defendant  was  indebted  to  the  plaintiff  in  1601., 
and  that  the  defendant  was  a  trader  within  the  meaning  of  the  bankrupt  laws.  At  the 
same  time  a  notice  was  delivered  to  the  defendant-  (pursuant  to  the  same  statute) 
requiring  payment  of  the  debt  On  the  23d  of  March,  the  defendwit  entered  into  the 
bood  required  by  t^e  statutes)  with  two  sureties.  On  the  30tfa,  final  jw^ment 
KffMd,  and  on  tiie  Slst^  the  oosts  were  taxed.   On  the  6th  of  June,  me  pluntiff 


(a)  Wfaii^  enacts  "  that  if  a  husband  shall^  in  oonseqaence  of  being  a  lunatdo,  idiot^ 
or  fll  unsound  mind,  and  whetAw  he  shall  have  been  found  such  by  inquisition  or  not, 
or  ihsil  from  any  other  cause  be  incapable  of  executing  a  deed,  or  of  making  a  surrender 
of  lands  held  by  copy  of  court-roll ;  or  if  his  residence  shall  not  be  known,  or  he  shall 
be  in  prison,  or  shidl  be  living  apart  from  his  wife,  either  by  mutual  consent  or  by 
sentence  erf  divorce,  or  in  consequence  of  his  being  transported  beyond  the  seas,  or  from 
any  other  cause  whatsoever,  it  shall  be  lawful  for  the  court  of  Common  Pleas  at 
Westminster,  by  an  order,  to  be  ^lade  in  a  summary  way,  upon  the  applioation  of  the 
wify  and  upon  such  evidence  as  to  the  said  oourt  shall  seem  meet,  to  dispense  with  Uie 
eoocurroice  of  the  husband,  in  any  ease  in  which  his  ooneurrence  is  required  by  Ham 
act  or  otherwise : "  &c. 
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(witb  the  view  of  fixing  the  sureties),  sued  out  the  ca.  sa.  in  question,  which  bore  teate 
of  the  31st  of  May,  aad  was  returnable  on  the  13th  of  June. 

The  learned  serjeant  contended,  that  the  ca.  sa.  was  irregular,  by  reason  of  there 
not  bein^  fifteen  days  between  the  test  and  the  return  of  the  writ    Assuming  that  Uie 
sureties  in  the  bond  given  in  pursuance  of  the  stat  1     2  Vict.  c.  110  are  in  the 
nature  of  bail,  in  order  to  charge  them,  there  ought,  by  the  old  practice  in  ^ia  oomt, 
to  have  been  fifteen  days  between  the  test  and  the  return  of  the  ca.  sa.,  which  muit 
have  been  sealed  in  or  after  the  term  in  which  the  judgment  was  signed  [637]  wauut 
the  prindpal ;  and  the  writ  must  have  lain  in  the  sheriff's  office  four  days  exclusiTe, 
before  it  was  returnable.   For  Uie  stat  13  Gar.  2,  stat  2,  c  3,  s.  7 — whereby  ^ght 
days  between  the  test  and  the  return  of  the  writ  were  made  sufficient,  whwe  die 
proceedings  were  by  bill — was  not  applicable  to  this  court,  where  the  proceedings  wen 
not  by  bill;  Tidd's  Prac.  1099  (9th  ed.).    The  stat  of  Charles  II.  has  not  been  in  tem» 
repealed,  though  it  possibly  may  be  so  in  effect,  by  the  uniformity  of  process  act  (a)'. 
The  difficulty  however  is,  that  the  original  writ  is  taken  away  by  that  statute. 
[Maule  J.    Suppose  the  rule  to  be,  that  where  a  writ  is  returnable  on  a  day  certain, 
eight  days  would  be  sufficient  between  the  teste  and  the  return.    And  as  now  all  write 
are  made  returnable  on  a  day  certain  (see  3  &  4  W.  4,  c.  67,  s.  2),  would  not  the  rule 
be  applicable  'i]    Probably  it  must  be  so  taken  (a)'.    And  undoubtedly  in  this  case  the 
writ  was  made  returnable  more  than  e^fat  days,  though  less  than  fifteen.   [Maule  J. 
In  OufStm  V.  Coaies  (10  A.  &  E.  193,  2  P.  &  D.  485),  the  sureties  given  in  pursuanccot 
the  stat.  1  &  2  Viet.  c.  1 10  were  considerod  so  far  on  the  footing  of  bail,  that  it  wai 
held  they  might  discharge  themselves  by  a  render  of  their  princiml.    But  thatstatote 
has  put  an  end  to  bail  in  the  old  sense  of  the  term.   Tindal  G.  J.   The  writ  being 
altered,  the  law  no  longer  remains  the  same.] 

Per  curiam,   fiule  refused  (d). 


[638]  Bennett  v.  Dean.   June  13,  1842. 

An  order  for  the  delivery  of  an  attorney's  bill  may  be  made  by  a  judge  of  a  different 
court  from  that  in  which  the  action  is  brought,  although  a  judge  of  t^e  latter  court 
is  attending  at  chambers  at  the  tame  such  wder  is  made. 

Channell  Serjt  moved  to  set  aside  an  order  made  by  Wightman  J.  at  chambers,  for 
the  delivery  of  an  attorney's  bill  in  a  cause  in  this  court,  upon  the  ground  of  want 
jurisdiction,  inasmuch  as  the  order  was  made  by  that  learned  pud^  whilst  a  judge  of 
this  court  was  attending  at  chambers.  j^MauleJ.    The  application  is  whoUj  grouiralefli> 
The  stat  1  &  2  Viet  c.  45,  s.  I  {of,  gives  a  general  and  concurrent  juriadiotion  to  the 

(ay  By  2  W.  4,  c.  39,  s.  1,  the  process  by  which  all  personal  actions  are  to  be  c<»i>- 
menced,  (subject  to  an  exception  since  taken  away,)  is  the  writ  of  summons.  This 
process,  not  being  founded  upon  any  antecedent  matter,  real  or  supposed,  is,  in  truth, 
asx  original  writ 

The  delay  of  fifteen  days  between  the  teste  (when  the  writ  is  supposed  to  issue,) 
and  the  return,  was  not,  however,  an  indulgence  granted  to  defendants  sued  by  original, 
but  a  general  privilege,  subject  to  a  special  den^tion  by  statute  in  i£o  case  d 
prooee(£ngs  b^  bill 

(d)  See  Otdeie  v.  Hewttm,  ante,  6 1 8. 

(a)*  Which  enacts  "  that  every  judge  of  the  courts  of  Queen's  Bench,  Common  Pleas 
or  Exchequer,  shall  have  equal  jurisdiction,  power  and  authority  to  transact  out  of 
court  such  business  as  may,  according  to  the  course  and  practice  of  the  court,  be  so 
transacted  by  a  single  judge,  relating  to  any  suit  or  proceeding  in  either  of  the  said 
courts  of  Queen's  Bench  or  Common  Pleas,  or  on  the  common  law  or  revenue  side  of 
the  said  court  of  Exchequer,  or  relating  to  the  granting  writ«  of  oertiorari  or  habeas 
corpus,  or  the  admitting  prisoners  on  criminal  charges  to  bail,  or  the  issuing  of  extents 
or  other  process  for  the  recovery  of  debts  due  to  Her  Majesty,  or  relating  to  any  other 
matter  or  thing  usually  transacted  out  of  court,  although  the  said  courts  luLve  no 
common  jurisdiction  therein,  in  like  manner  as  if  the  judge  so  transactan^  bnsineas  had 
been  a  jiidge  of  the  court  to  which  the  same  by  law  balongs." 
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jo^BB  of  all  the  courts  in  any  businesB  which  may  be  transacted  out  of  court  by  a 
BDrie  judge.] 

The  Test  of  the  court  concurring,  the  learned  Berjeant 
Took  nodung. 

[639]  Ellis  v.  Stebbing.  June  9,  1842. 

Wltere  issue  is  joined  in  a  country  cause  in,  or  in  the  vacation  before,  an  issuable  term, 
t^e  motion  for  judgment  as  in  case  of  a  nonsuit,  cannot  be  made  until  after  the 
Impae  of  two  assizes. 

Talfourd  Serjt,  on  a  former  day  in  this  term  obtained  !^  rule  nisi  for  judgment  as 
io  case  of  nonsuit,  upon  an  affidavit  stating  that  issue  had  been  joined  on  the  Sth  of 
December  1841. 

Channel!  Serjt  afterwards  shewed  cause  upon  affidavits,  by  which  it  appeared  that 
this  was  a  country  cause.  He  contended  that  the  application  for  judgment  as  in  case 
of  a  nonsuit,  was  made  too  soon.  The  issue  beine  joined  in  Michaelmas  vacation,  must 
be  taken  to  refer  to  the  following  term ;  until  which  time  the  parties  were  not  bound 
to  join  issue.  He  referred  toDwganv.  ^PiZfrniAam  (a)*,  and  to  the  note  to  that  case  in 
1  Soott,  N.  H.  213. 

Talfourd  Serjt  admitted,  that  in  Heeles  v.  Kidd  (10  M.  &  W.  76,  1  Dowl.  N.  S.  663), 
the  court  of  Exchequer  had  overruled  the  case  of  Higgins  v.  Stanley  (ante,  vol.  ii.  336. 
Vide  ibid.  956). 

The  court  ordered  the  case  to  stand  over  in  order  that  they  might  inquire  into 
the  case  of  Higgins  v.  Stanleg  (which  had  not  then  been  reported),  and  stated  on  a 
mbeeqnent  day  that  the  rule  was  now  considered  to  be  well  settled  according  to  the 
note  supplied  by  Alderson  B.  (ante,  vol.  ii.  956);  and  that  the  motion  for  judgment 
IS  in  case  of  a  nonsuit  in  this  case  had  been  made  too  soon. 

Bule  dischu-ged. 


[640]   Ex  PARTE  Fleetwood.   June  13,  1842. 

The  3  &  3  Vict  c.  11,  s.  8,  j^vides  that  a  register  or  index  of  debtors  to  the  Crown 
shall  be  made  by  the  senior  master  oi  this  court.  By  sect  9,  whenever  a  quietus 
shall  be  obtained  by  a  Crown  debtor,  and  a  copy  thereof  left  with  the  master,  be  is 
required  to  enter  in  the  index  the  name  of  the  person  whose  estate  is  intended  to 
be  discharged. — Where  it  appeared  that  certain  bonds,  given  to  the  Crown  to  secure 
an  advance  of  exchequer  bills,  which  had  been  duly  indorsed,  had  been  paid  off, 
but  no  quietus  had  been  obtained,  by  reason  of  the  abolition  of  the  pipe-office,  the 
court,  upon  the  production  of  a  warrant  by  the  attorney-general  on  behalf  of  the 
Crown,  ordered  the  master  to  make  a  minute  in  the  index  of  the  Crown  debtors 
that  the  bonds  had  been  satisfied ;  valeat  quantum. 

Sir  T.  Wilde  Serjt,  applied  for  an  order,  that  the  senior  master  of  this  court  might 
make  a  memorandum  in  the  index  to  debtors  and  accountants  to  the  Crown,  that 
eniain  bonds  given  to  the  Queen  by  Sir  Peter  Hesketh  Fleetwood  had  been  satisfied. 
IV  aiqdicatiim  was  made  under  the  stsl  2  &  3  Viot  c  11  (a)*,  s.  9. 

(a)>  Ante,  vol.  i.  240,  1  Scott,  N.  B.  212.  See  also  dan.  BaUs  v.  Margnm, 
aote,  ToL  i.  334 ;  1  Scott,  N.  K  213,  n. 

{of  "  An  act  for  the  better  protection  of  purchasers  against  judgments,  Crown 
dms,  lis  pendens  and  fiats  in  bankruptcy." 

Seet  8  enacts,  "  that  no  judgment,  statute,  or  recf^izanoe  which  shall  hereafter 
be  obtained  or  entered  into  in  the  name  or  upon  the  proper  account  of  Her  Majesty, 
h(7  hnrs,  or  succeasore,  or  inquisition,  by  which  any  debt  shall  be  found  due  to  Her 
Majesty,  &c.,  or  obligation  or  specialty  which  shall  hereafter  be  made  to  Her  Majesty, 
At,  in  the  manner  directed  by  the  act  33  Hen.  8,  c.  39,  or  any  acceptance  of  office 
which  shall  faere^ter  be  accepted  by  officers  whose  lands  shall  thereby  become  liable 
for  the  payment  and  Batisfacfaon  of  arrearages,  under  the  provisions  of  the  act  1 3  Eliz. 
c-  4,  ihail  affect  any  lands,  tenements,  or  hereditEunents,  as  to  purchasers  or  mortgagees, 
ubIcsb  and  until  s  memorandum  or  minute,  ccmtaining  the  name  and  the  usual  or  hist 
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[641}  The  following  facts  appeared  from  the  affidavits.  In  August  1840,  Uie 
commissioQers  for  public  works,  appointed  under  the  stat  1  &  2  W.  4,  c.  24,  adruH»d 
the  sum  of  66,0001.  in  Exchequer  bills  to  the  Preston  and  Wyre  Railway  Harbour  and 
Bock  Company,  for  the  completion  or  in  aid  of  the  improvement  of  the  haihoor  d 
Fleetwood,  in  the  county  palatine  of  Luioaster,  upon  ine  security  of  a  mortKBige  \if 
the  company  to  the  secretary  of  the  oommiasioners  of  the  railway,  harbour,  &&,  mm 
also  all  the  works,  freehold  and  leas^old  messuages  or  tenements,  lands,  &c.  beloi^ng 
to  the  company ;  and  upon  the  further  securi^  of  two  bonds  dated  the  10th  Aagait 
1840,  from  Sir  Peter  H.  Fleetwood  of  Bossall  Efall,  in  the  said  county,  to  Her  MajeB^, 
her  heirs  and  successors,  each  in  the  penal  sum  of  132,000L  On  the  14th  of  the  aamfi 
month  memoranda  containing  the  name,  place  of  abode  and  title  of  Sir  Peter  H. 
Fleetwood,  and  the  sums  for  which  [642]  the  bonds  were  given,  and  the  dat«8  of  the 
same  were,  in  pursuance  of  2  &  3  Vict  c.  11,  s.  8  (supra,  640,  n.),  left  with  the  senior 
master  of  this  court,  to  be  entered  by  him  in  the  "Index "  therein  mentioned.  On 
the  12th  of  February  in  this  year,  the  principal  sum  of  66,0001.,  with  49361  8s.  8d. 
interest  thereon,  was,  upon  the  certificates  cn  the  oommisrioner^  paid  to  one  <A  the 
cashiers  of  the  Buik  of  England,  who,  in  pursuance  cl  t^e  1  &  2  W.  4,  c  24,  a  13  (b), 

place  of  abode,  and  the  title,  trade,  or  profession  of  the  person  whose  estate  is  intoaded 
to  be  affected  thereby,  md  also  in  tJie  case  of  any  judgment,  l^e  court  uid  ^e  tide 
of  the  cause  in  which  such  judgment  shall  have  been  obtained,  and  the  date  of  such 
judgments,  and  the  amount  of  the  debt,  damages  and  costs  thereby  recovered,  and 
also  in  the  case  of  a  statute  or  recognizance,  the  sum  for  which  the  same  was  acknow- 
ledged, and  before  whom  the  same  was  acknowledged,  and  the  date  of  the  same,  and 
also  in  the  case  of  an  inquisition  the  sum  thereby  found  to  be  due,  and  the  date  of 
the  same,  and  also,  in  the  case  of  an  obligation  or  specialty,  the  sum  in  which  tlie 
obligor  sh^l  be  bound,  or  for  which  the  obligation  or  roecialty  shall  be  made,  and  the 
date  of  the  same,  and  also  in  the  case  of  acceptance  of  office,  the  name  of  the  office, 
and  the  time  of  the  officer  accepting  the  same,  shall  be  left  with  the  senior  master  (rf 
the  said  court  of  Common  Pleas,  who  shall  fort^wiUi  enter  the  same  partacoUrs  in 
a  book  to  be  intituled,  '  The  Index  to  Debtors  and  Accountants  to  the  Oown,'  in 
(dphabetical  OTder,  by  the  name  of  the  person  whose  estate  is  intended  to  be  affected 
by  such  judgment  statute  or  recognizance,  inquisition,  obligation  or  specialty,  or  the 
accejptance  of  any  office,"  &c 

Sect.  9  enacte,  "that  whenever  a  quietus  shall  be  obtained  by  a  debtor  or 
accountant  to  the  Crown,  and  an  office  copy  thereof  shall  be  left  with  the  seniw 
master  of  the  said  court  of  Common  Pleas,  toother  with  a  certificate,  signed  by  tiu 
Accountant-General,  that  the  same  may  be  registered,  the  said  master  shall  forthwith 
enter  the  same  in  the  said  book  of  debtors  and  acoouutants  to  the  Crown,  in  aldia- 
betacal  order,  by  the  name  of  the  person  whose  estate  is  intended  to  be  discharged 
such  quietus,  with  the  date,"  &c. 

(b)  Which  enacts,  "that  the  GoTemors  and  Directors  of  the  Bank  of  England  aie 
hereby  required  to  continue  tibe  account  now  o^m  in  their  books  with  tJie  oommiB- 
sioUOTB  for  ike  ezecntion  of  the  said  recited  acts,  under  the  title  ol  *  CommisnoiMn 
for  the  issue  of  certain  Exchequer  Bills,'  and  sludl  carry  to  the  credit  of  such  account 
the  several  moneys  by  t^e  said  recited  act  or  this  act  directed  to  be  paid  to  the 
cashiers  of  the  said  Bajik  of  England ;  and  whenever  the  said  commissioners  for  the 
execution  of  the  said  recited  act,  and  this  act  shall  have  advanced  or  lent  any  (A  the 
exchequer  bills  to  be  made  out  in  pursuance  of  this  act  to  any  person  or  persons,  body 
politac  or  corporate,  the  said  commissioners  shall,  at  some  time  before  tAe  sums  con- 
tained therein  sh^  be  to  be  repaid,  deliver  to  such  person,  &c.,  at  his  or  t^eir  request, 
one  or  more  certificate  or  certificates,  under  the  hands  of  any  three  or  mcw«  of  went, 
speciMng  the  amount  of  the  exchequer  bills  lent  and  advanced  to  suofa  person,  &o., 
aii4  t^  amount  of  the  mmey  to  be  reoeived  on  account  thereirf ;  and  the  mad  cadiien 
of  the  book,  or  one  of  t^em,  shall,  upon  the  inoduetion  of  such  oertifioate  or  eeitil 
cates,  accept  uid  receive  fnun  the  person  or  persons  producing  the  same,  the  amoont 
of  the  money  therein  mentioned  to  be  receivable,  and  at  the  foot  of  such  certaficate  or 
certificates  shall  acknowledge  the  receipt  of  the  said  money,  without  fee  or  reward ; 
and  every  receipt  so  given  as  aforesud  shall  be  afterwards  brought  to  the  office  of  the 
said  commissioners,  arid  by  them  entered  in  proper  books  to  be  provided  and  ke[rt>  for 
tiiat  purpose,  and  tiiie  said  commissioners,  or  any  three  or  more  of  tiiem,  shall  attert 


Digiti;ed  by 


Google 


IKU.ft  0.60. 


EX  PARTE  FLEETWOOD 


265 


at  the  foot  of  such  certificates  had  a&{643]-knowledged  the  receipt  of  the  said  sums 
n^edively.  The  reoeipto  of  the  cashier  were  afterwards  taken  to  the  office  of  the 
eomiDiasioners,  and  entraed  in  the  proper  book  provided  uid  kept  for  (hat  purpose, 
lod  were  afterwards  attested  by  three  of  the  commissioners  under  their  hands,  and 
returned  to  the  persons  producing  the  same,  in  the  manner  prescribed  by  the  said 
statute.  On  the  24th  of  February  the  commissioners  resolved  that  the  said  two  bonds 
be  delivered  up  to  Sir  Peter  H.  Fleetwood,  and  that  he  be  acquitted  and  discharged 
from  all  claims  and  demands  upon  the  said  bonds  or  either  of  them ;  and  in  pursuance 
(rf  such  resolution  the  bonds  were  delivered  up  to  his  solicitor.  It  further  appeared 
t^t  a  quietus  could  not  now  be  obtained,  so  as  to  comply  with  the  requisition  of  the 
2  &  3  Vict  c.  11,  8.  9  (supra,  641). 

The  following  consent  of  the  attorney-general  on  behalf  of  the  Crown  was  also 
iroduced; 

The  two  bonds,  bearing  date  ^e8pectiye^^on  the  10th  day  of  August  1840,  made 
to  Her  Majesty  by  Sir  [644]  Peter  Hesketh  Fleetwood,  of  Rossall  Hi  ill,  in  the  county 
palatane  of  Lsjncaster,  Sart,  each  in  the  penal  sum  of  132,0001.  having  been  satisfied, 
I  consent  to  a  rule  or  order  of  the  court  of  Common  Pleas  being  drawn  up,  directing 
tile  senior  master  of  that  court  to  enter  a  minute  or  memorandum  in  the  index  to 
debtors  and  accountants  to  the  Crown  accordingly." 

The  learned  seneant  stated  in  answer  to  a  question  from  the  court,  that  the 
application  was  made  on  behalf  of  the  Exchequer  Bill  Loan  Commissioners.  The 
eighth  section  of  2  &  3  Vict  c.  11  (supra,  640)  established  a  new  mode  of  registering 
the  Crown  judgments.  The  ninth  section  (supra,  641)  requires  the  master  to  enter 
a  memorandum  of  the  discharge  of  the  debtor  upon  the  production  by  him  of  an  office- 
copy  of  a  quietus  (c),  which  was  formeriy  given  in  the  Pipe  office  (a) ;  but  since  the 
passing  of  that  act,  the  Pipe  office  has  been  abolished  (5  &  6  Vict  c.  86,  a.  1\  and 
there  we  no  means  of  complying  witii  the  requisitions  of  the  statute  in  that  rei^>eot 
AH  t^e  other  fonmU  proceedings  are  correct.  The  entry  of  the  master  is  the  only 
meam  of  effectually  discharging  the  estates  in  question.  [Maule  J.  Is  not  a  great 
part  of  the  business  formerly  done  at  the  Pipe  office  now  done  at  the  Treasury  1] 
The  duties  of  the  clerk  of  the  Pipe  are  now  principally  performed  by  the  Queen's 
Remembrancer  (5  &  6  Vict  c.  86,  s.  2).  [Tindal  C.  J.  Can  we  make  the  law?  The 
act  says,  that  the  entry  is  to  be  made  upon  the  party's  producing  an  office  copy  of  the 
quietus.    How  can  that  be  dispensed  [646]  with  t   Cresswell  J.    It  does  not  appear 

l^e  sune  under  their  hands,  and  return  the  same  to  the  person  or  persons  producing 
tlie  same  at  the  said  office ;  and  every  such  receipt  so  attested,  and  every  such  entry 
in  any  of  the  said  books,  shall  respectirely  from  thenceforth  be  a  valid  and  efieotual 
aeqmttance  and  discharge  for  the  sum  or  sums  expressed  therein  to  have  been  received, 
as  well  against  tjie  said  commissionerB  and  eveiy  of  them,  their  and  every  of  their 
executors  and  administrators,  as  also  to  the  person  or  persons  to  whom  such  receipt 
or  receipts  shall  be  given,  and  to  alt  and  every  the  person  and  persons  who  shall  have 
altered  into  any  security  in  respect  of  the  exchequer  bills  mentioned  in  such  certificato 
to  which  such  receipt  shall  be  subscribed,  their  and  every  of  their  heirs,  &c.,  respec- 
tively, to  all  intents  and  purposes  whatsoever ;  and  all  money  which  may  be  recovered 
by  any  l^al  or  other  proceedings  directed  by  the  said  commissioners  under  the 
authority  of  the  said  recited  acts,  or  any  of  them,  or  this  act,  shall  be  paid  by  the 
secretary  of  the  said  commissioners,  or  such  other  persons  as  may  be  appointed  by 
them  for  t^t  purpose,  into  the  same  account,  upon  a  certificate  to  be  signed  by  three 
or  more  of  the  said  commissioners,  specifying  on  what  or  on  whose  account  the  said 
Boney  may  have  been  recovered ;  and  uie  said  cashiers  of  the  bank,  or  any  one  of 
tbem,  dial!,  upon  the  production  of  such  last-mentioned  certificate^  acoept  and  receive 
from  such  secretary  or  other  persons  the  moneys  mentioned  in  such  tast-mentioned 
certificate,  and  at  the  foot  of  such  certificate  shiul  acknowledge  the  receipt  of  the  said 
moneys,  without  fee  or  reward." 

(c)  A  quietus  obtained  by  a  party  who  is  an  accountant  to  the  Crown,  is  pleadable 
to  all  {Hior  debts,  ^though  he  continue  to  be  an  accountant,  and  become  indebted 
afterwards  to  the  Crown ;  Btx  v.  WWdnson,  Bunbury,  315. 

(^  As  to  the  entry  of  a  quietus  in  the  court  of  Exchequer  by  the  clerk  of  the 
Rpe,  or  by  the  auditors  of  the  receipt,  see  Blount's  Law  Diet  sub  voce. 
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that  the  court  hare  anrpower  given  them  hy  tdie  statute  to  pronounce  tiie  diachuce 
of  the  Crown  debtor.    Ilie  master,  howerer,  toaj  make  the  entry,  valeat  qtumtom.] 

TiNDAL  C.  J.  There  can  be  no  objection  to  his  making  a  minute  of  the  faots ;  ud 
we  will  order  him  to  make  that  minute. 

Per  Curiam.   Rule  aocordingly  (a). 


[646]   Miller  v.  Newman.   May  25,  1842. 

[S.  C.  11  L.  J.  C.  P.  265.] 

The  mere  delivery  of  goods  by  A.  to  K>  will  not  support  an  action  at  the  suit  (A  A. 
for  goods  sold  and  delivered,  where  it  appears  that  A.  was  to  pay  B.  a  coramisairai 
upon  the  sale  of  the  goods  to  B. 

Debt,  for  goods  sold  and  delivered,  and  on  an  account  stated.  Plea,  nunquam 
indebitatus. 

The  action  was  brought  to  recover  the  sum  of  161.  5s.  for  bread  sold  by  the  pluntiff^ 
a  baker,  to  the  defendant  The  cause  was  tried  before  the  under-sheriff  of  Worcester- 
shire. Two  witnesses  were  called  for  the  pluntaK  The  first  proved  the  deliveiy  of 
the  bread ;  but  on  cross^xaminafaon  stated  that  the  d^endant  was  in  the  habit  d 
selling  brrad  for  the  plaintiff  at  a  commission  of  20d.  in  the  pound.  The  second 
prov^  a  demand  of  pM^ment,  vhen  the  defenduit  said  he  would  ^y  as  soon  as  he 
had  money  enough.  The  amount  of  the  claim  was  not  stated  at  tiie  bme.  The  unda> 
sheriff,  upon  the  authority  of  HoUtmd  v.  Hcpkma  (2  R  &  P.  243),  directed  a  nonsuit 
but  reserved  leave  to  tiie  plaintiff  to  move  to  set  it  aside. 

Channell  Serjt.  now  moved  accordindy.  He  submitted,  titat  although,  where  it 
was  clear,  as  in  HoUmd  v.  ffopkins,  that  the  defendant  had  sold  goods  on  commissioii 
for  the  plaintiff,  the  latter  could  not  recover  against  him,  as  for  goods  sold  and 
delivered,  yet  in  the  present  case,  though  there  might  have  been  evidence  t^at  the 
bread  was  sent  to  the  defendant  on  commission,  yet  the  question  should  hare  been 
l^t  to  the  juty ;  and  at  any  rate  there  was  evidence  of  an  account  stated.  [Maule  J- 
The  matter  might  have  been  equivocal  perhaps,  upon  the  evidence  of  the  seoond 
witness ;  but  it  la  explained  [647j  by  the  cross-examination  oi  the  first.  Tindal  C.  J. 
It  does  not  i^pear  from  the  seoond  witness's  statement  that  «iy  amount  was  men- 
tioned to  the  ctefendant:  so  that  the  count  on  an  aooount  stated  cannot  h^  the 
plaintiff.   Ami  then  the  first  witness  puts  him  out  of  court  as  to  tiie  first  count.  J 

Per  curiam.   Bale  refused. 


MALONiEr  ff.  Stocklkt.  June  9,  1842. 

[S.  C.  2  D.  N.  S.  122 ;  12  L.  J.  C.  P.  92.] 

Debt  for  money  had  and  received,  and  upon  an  aooount  stated ;  pleas,  nunquam 
indebitatus,  payment  and  set-off. — An  awud  that  a  verdict  be  entered  for  tJie 
defendant  on  all  the  issues,  is  insufficient^  as  not  deciding  the  set-off. 

Debt,  for  money  had  and  receired,  and  upon  an  account  stated. 
Pleas :  firsts  nerer  indebted ;  secondly,  payment ;  thirdly,  a  setoff. 
By  an  order  of  nisi  prius,  tJie  reidict  was  entered  for  the  plaintiff  for  the  damages 
in  the  dedarataon,  subject  to  the  award  of  an  arlntrator,  to  whom  the  caose  and  all 

(a)  The  rule  was  drawn  up  in  the  following  form : — 

"Upon  reading  the  affidavits,  &c,  and  on  reading  the  consent  of  the  attorney- 
general  on  behalf  of  the  Crown,  it  is  ordered,  that  the  senior  master  of  this  court  do 
make  a  memorandum  or  minute  in  the  index  to  debtors  and  accountants  to  the  Crown, 
that  the  two  bonds  bearing  date  respectively  on  the  10th  day  of  August  1840,  made 
to  Her  Majesty  by  the  said  Sir  P.  H.  Fleetwood  of  Rossall  Hall,  in  the  county  palatine 
of  Lancaster,  Bart,  each  in  the  penal  sum  of  132,0001.  (particulars  of  which,  from  the 
memorandum  or  minutes  left  with  him  on  the  14th  day  of  August  1840,  were  entered 
by  the  said  senior  master  in  the  said  index,  pursuant  to  the  statute  ol2  &  3  Vict. 
0.  11),  have  been  aatasfied." 
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mutters  iu  difference  were  referred,  the  costs  of  the  cause  to  abide  the  event,  and  the 
ccGts  of  the  reference  to  be  in  the  discretion  of  the  arbitrator.  The  arbitrator  directed 
tint  the  verdict  should  be  set  aside  ;  that  a  verdict  (generally)  should  be  entered  for 
the  defendant ;  and  that  the  plaintaff  should  pay  the  costs  of  the  reference.  It  did 
not  appear  that  tiiere  were  any  other  matteiB  m  difference  between  the  parties,  except 
those  in  the  cause. 

Bompas  Serjt.,  on  a  former  day  in  this  term,  obtuued  a  rule  nisi  to  set  aside  the 
awud,  upon  the  ground  that  it  had  not  decided  all  the  matters  referred,  and  [6410 
that  it  was  not  ocrasistent,  final,  or  cerbun.  He  cited  England  v.  Davison  (9  DowL 
P.  C.  1052). 

Channel]  Serjt  now  shewed  cause.    Whatever  may  be  the  effect  of  the  new  rule 
of  H.  2  W.  4,  r.  74  (6),  it  is  clear  that,  formerly,  a  general  verdict  for  the  defendant 
would  have  been  good.    In  Enghmd  v.  Davison  it  was  decided  that  where  a  cause  in 
whidi  sever^  issues  are  raised  is  referred,  the  arbitrator  is  bound  to  find  expressly 
on  each,  although  he  is  not  requested  to  do  so  by  the  parties.    And,  therefore,  where 
in  such  a  case  the  arbitrator  had  awarded  merely  that  the  plaintiff  had  no  cause 
ci  action,  and  directed  a  verdict  to  be  entered  for  the  defendant,  the  award  was 
held  to  be  bad.    It  is  difiScult  to  reconcile  that  case  with  other  decisions;  but 
even  there  t^e  award  was  not  set  aside,  but  on  the  defendant  allowing  the  costs 
OD  certain  issues  to  be  taxed  for  the  plaintiff,  and  paying  the  costs  of  the  rule,  the 
award  was  permitted  to  stand.     It  may  be,  that  the  defendant  in  this  case  was 
never  legally  indebted  to  the  plaintiff,  but  only  morally  so ;  and  he  may  have  thought 
fit  to  pay  that  debt  or  to  set  off  against  it  a  legal  debt  due  to  himself.    Here  the 
arfaitaator  was  not  bound  to  direct  that  the  verdict  should  be  entered  upon  all  the 
iasues,  unless  distinctly  requested  so  to  do ;  Dibhen  v.  The  Marquess  of  Anglesey  (2  C. 
A  M.  722,  4  Tyrwh.  926,  10  Bingh.  568).    In  Dwkw&rth  v.  Harrison  (4  M,  &  W.  432, 
7  DowL  P.  C.  71)  an  action  of  assumpsit,  to  which  the  defendant  had  pleaded  the 
eeneral  issue,  and  a  set-off,  having  been  referred,  and  the  arbitrator  having  found 
mt  the  plaintiff  was  [6^1  not  entitled  to  recover,  and  had  no  cause  of  action 
wainit  the  defendant,  out  having  said  nothing  as  to  the  set-off,  it  was  held  that 
the  award  was  final.    fFUUams  v.  Madadale  (7  M.  &  W.  134)  is  to  the  same  effect 
These  are  express  authorities  that  an  award  to  enter  a  vOT&ct  for  a  defendant  upon 
the  general  issue,  and  upon  a  plea  of  set-off,  is  not  inconsistent ;  and  the  plea  of  pay- 
ment stands  upon  the  same  footing  as  that  of  set-off.    [Maule  J.    Suppose  at  the  trial 
die  plaintiff  had  failed  in  the  proof  of  his  case;  and  the  defendant  had  proved 
payment  of  1001.,  would  not  the  verdict  have  been  entered  for  the  defendant  on  both 
URies  f   Tindal  C.  J.  But  there  is  the  plea  of  set-off.  I  cannot  see  how  the  arbitrator 
am  haTe  foimd  for  the  defendant  on  the  first  plea,  and  also  on  the  plea  of  set-off. 
Haule  J.    As  to  inconsistency,  I  think  there  is  none.    But  as  to  the  set-off,  if  the 
arbitrator  had  found  a  svmx  of  money  due  from  the  plaintiff  to  the  defendaiit,  the 
plaintiff  would  have  been  bound  to  pay  it ;  and  the  arbitrator  should  have  made  his 
award  aooordingly.   Such  would  be  the  result,  if  the  defendant  never  was  indebted  to 
the  plaintifi^  and  there  was  a  set-off  due  to  the  defenduit  j  all  matters  in  difference 
brang  referred  to  the  arbitrator.]    It  may  be  said  that  tJie  arbitrator  ought  to  have 
found  the  amount  due  from  the  plaintiff  to  the  defendant,  and  have  stated  the  dedue- 
tioQ  that  was  to  be  made,  if  any ;  but  no  such  objection  is  stated  in  the  rule, 
[^ndal  C.  J.    I  do  not  see  how  the  objection  is  to  be  got  over,  that  the  arbitrator  has 
not  decided  all  matters  in  difference  between  the  parties.    I  think  the  rule  must  be 
Bade  absolute.] 

Chamieil  Serjt.  then  proposed  to  abandon  the  issue  upon  the  set-off,  on  the  authority 
of  Sngieuid  v.  Davison;  and  to  consent  that  the  verdict  should  he  entered  upon  [660] 
that  iaane  for  the  plaintiff,  and  that  the  plaintiff  shoukl  have  the  costs  of  that  issue 
aad  of  the  action ;  to  which 

Braapas  Seijt.  o(Hisented. 

Bole  Moordin^y  (a). 

{h)  By  whidi  it  ia  ordered,  that "  no  oosta  shall  be  allowed  on  taxatifm  to  a  plaintiff, 
vpOD  any  counts  or  issues  upon  which  he  has  not  succeeded ;  and  the  costs  of  all  issues 
fnmd  tor  the  defendant,  sh^l  be  deducted  from  theplaintifrB  costs." 

(«)  And  aee  Sradbeg  t.  7%«  Qomnon  of  Ch/rise$  oiapiiiAt  post. 
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[661]  The  Aylesbury  Railway  Company  v.  Mount.    May  25, 1842. 

[S.  C.  5  Scott,  N.  R.  127  ;  2  D.  N.  S.  143  ;  U  L.  J.  C.  P.  258.] 

By  a  rwlway  act  (6  W.  4,  c.  Ixxxvii.,  s.  95),  the  company  were  empowered  to  ane 
subscribers  for  calls ;  and  (sect.  96)  the  directors  were  empowered  to  make  calls 
from  the  subscribers  and  proprietors  for  the  time  being;  and  if  any  owner  or 
proprietor  for  the  time  being  should  neglect  to  pay  the  call,  the  company  might  sue 
for  the  same,  or  the  directors  might  declare  the  shf^s  forfeited.  And  it  was  enacted 
(sect  98),  that  in  any  action  brought  by  the  company  against  any  proprietor  for 
the  time  being  for  calls,  it  should  be  sufficient  to  declare  and  aJle^  "  that  the 
defendant,  being  a  proprietor  of  a  share  in  the  said  undertaking,  is  indebted,  &c. 
for  a  call  or  caJIs,  &c.,  whereby  au  actiou  hath  accrued  to  the  said  company  by 
virtue  of  flhis  aot^"  without  setting  forth  the  special  matter ;  and  on  the  tnal  it 
should  only  be  necessary  to  prove  that  the  defendant,  at  the  time  of  mahing  the 
calls,  was  a  proprietor,  &c.,  and  that  the  call  was  miide  and  notice  given.  And 
(sect.  101)  proprietors  were  enabled  to  sell  their  shares,  subject  to  the  rules  and 
conditions  therein  mentioned ;  and  it  was  provided  that  on  every  sale,  the  convey- 
ance should  be  kept  by  the  company,  who  were  to  enter  in  a  book  a  memorial  of  such 
transfer  and  sale,  and  indorse  the  enti^  thereof  on  the  deed  of  sale  and  on  the  certifi- 
cate of  the  share  sold ;  and  that,  until  such  memorial  should  have  been  made  and 
entered,  the  seller  should  remain  liable  for  all  future  caUsj  and  the  purchaser  should 
have  no  part  of  the  profits,  nor  any  interest  or  vote  in  respect  of  such  share ;  and 
no  person  (sect.  102)  was  to  sell  any  share  upon  which  a  call  should  have  beffli 
made,  after  the  day  appointed  for  the  payment  thereof,  unless  at  the  time  of  the 
sale  he  should  have  paid  the  full  amount  of  the  call. — ^Held  (in  C  P.),  that  the 
power  to  sue  proprietors  "for  the  time  being,"  (under  sect.  96)  did  not  extend  to 
persons  who  were  not  original  subscribers  and  were  not  proprietors  at  the  time  the 
call  was  payable ;  and  therefore,  that  where  a  proprietor  hod  transferred  his  shares, 
after  a  call  had  been  made,  but  before  it  was  payable,  such  transfer  having  been 
duly  entered  and  indorsed  (under  sect.  101)  the  company  had  no  right  of  action 
against  such  transferor. — In  an  action  by  the  company  for  a  call,  the  declaration 
was,  that  "  the  defendant^  before  the  commencement  of  the  suit,  to  wit,  on,  &&, 
being  the  proj)rietor  of  clivers  shares,  before  and  at  the  commencement  of  the  suit, 
was  and  still  is,  indebted  to  the  company  in,  &c. ;  whereby,  and  by  reason  of  the  said 
sum  being  unpaid,  the  defendant  still  is  indebted,  and  an  action  hath  accrued, 
— Plea,  that  true  it  is  that  the  defendant  on,  &c.,  was  the  proprietor  of  the  ahaies  in 
the  declaration  mentioned,  but  that  after  the  makinK  of  the  call,  and  before  the 
same  was  payable,  to  wit  on,  &c.,  he  transferred  his  shares  to  J.  S.,  which  transit 
was  duly  entered  and  indorsed  before  the  call  was  payable,  whereby  the  def^idaiit 
ceased  to  be  proprietor  of  the  shares,  and  to  bo  liable  to  the  call. — Held,  in  Cam. 
Scacc.  in  error,  reversing  the  judgment  of  the  court  of  C.  P.,  on  demurrer  to  the 
plea, — that  the  declaration  was  good,  either  as  an  indebitatus  count,  or  as  disclosing 
a  liability  under  the  circumstances  stated. — Held,  also  in  error,  that  the  jdea  was 
bad,  aa  amounting  to  an  argumentative  plea  of  nunquam  indebitatus. 

Debt.  The  declaration  stated  that  the  defendant,  before  the  commencement  of 
this  suit,  to  wit,  on  the  6th  day  of  March  1838,  being  the  proprietor  of  divers,  [61^ 
to  wit,  fifty  shares  in  a  certain  undertaking,  mentioned  in  a  certain  act  of  parliament, 
&c  (a),  was,  and  the  defendant  before  and  at  the  time  of  the  commencement  {jBBS] 

6  W.  4,  c.  Ixxxvii. 
le  following  sections  of  this  act  were  referred  to  in  the  argument : 
Sect.  90  declares  the  time  and  manner  in  which  dividends  are  to  be  made,  and 
provides  that  no  dividend  "shall  be  paid,  in  respect  of  any  share,  after  a  day  appointed 
for  any  call  of  money  in  respect  thereof,  until  such  call  shall  have  been  paid. 

Sect  91  enacts,  "that  the  said  company  shall,  uid  they  are  hereby  required,  at 
their  first  or  some  subsequent  general  meeting,  and  afterwards,  from  time  to  time  as 
occasion  may  require,  to,  cause  the  names  of  the  corporations,  and  the  names  and 
additions  of  the  several  persons,  who  shall  then  be,  or  who  shall  from  time  to  ti'me 
thereafter  become,  entitled  to  shares  in  the  said  undertaking,  with  the  number  ot 
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d  this  suit,  was  and  still  ia,  indebted  to  the  said  company  in  the  sum  of  2501.,  for  a 
call  (rf  a  certain  sum  of  money,  to  wit,  the  sum  of  6L  upon  each  of  the  said  |]654] 
shares,  &c,  whereby,  and  by  reason  of  the  said  sum  of  2501.  being  and  remaining 
wholly  unpaid,  the  defendant  still  is  indebted  to  tiie  plaintiff3  in  ^e  same,  and  an 
action  hath  accrued,  &c. 

[656]  Plea :  that  true  it  is,  that  before  the  commoncement  of  this  suit,  to  wit,  on 
the  said  6th  of  March  1838,  in  the  declaration  mentioned,  the  defendant  was  the  pro- 
prietor of  the  said  shares  in  the  undertaking  iu  the  said  declaration  mentioned ;  and 

shares  which  they  are  respectively  entitled  to,  and  the  ajuount  of  the  subscriptions 
pud  thereon,  and  also  the  proper  number  by  which  every  share  shall  be  distinguished} 
to  be  fairly  and  distinctly  entered  in  a  book  to  be  kept  by  the  said  company ;  and, 
after  such  entry  made,  to  cause  tdieir  common  seal  to  be  afiEbced  thereto." 

Sect  93  enacts,  "  that  the  said  otmipaDy  shall,  in  some  proper  book  to  be  provided 
1^  the  said  ctnupanv  for  that  purpose,  enter  aod  keep  a  true  account  of  the  places  oi 
abode  of  the  several  propriet(»8  of  the  said  undertaking,  and  of  the  several  persons 
and  corporations  who  sh^l  from  time  to  time  become  proprietors  thereof  or  be  entitled 
to  any  share  therein ;  and  every  proprietor  of  the  said  undertaking,  &c.  may  at  all 
convenient  times  have  recourse  to  and  peruse  such  book." 

Sect.  95  enacts  "  that  the  several  parties  who  have  subscribed,  or  shall  hereafter 
subscribe,  for  or  towards  the  said  undertaking  shall,  and  they  are  hereby  required  to, 
[ny  the  sums  of  money  by  them  respectively  subscribed  for,  or  such  parts  or  propor- 
tkms  thereof,  as  shall  from  time  to  time  be  called  for  by  the  directors  of  the  said 
ecM&pany,  under  and  by  virtue  of  the  powers  of  this  act,  at  such  times  and  at  such 
places,  and  to  such  persons,  as  shall  be  directed  by  the  said  directors ;  imd  in  case  any 
par^  shall  refuse  or  mslect  to  pay  as  aforesaid  the  money  by  him  so  subeoribed  for, 
or  the  part  thereof  so  c^led  for,  it  shall  be  lawful  for  the  said  company  to  sue  for  and 
recover  the  same  in  any  court  of  law  or  equity,  together  with  interest  on  such  unpaid 
sum  of  money,  at  the  rate  of  51.  per  cent  per  imnum,  from  the  tame  when  the  same 
was  directed  to  be  paid  up  to  the  day  of  actual  payment." 

Sect  96  enacts,  "  that  the  said  directors  shall  have  power  from  time  to  time  to 
make  such  calls  of  money  from  the  subscribers  aad  proprietors  of  the  said  under- 
taking for  the  tame  being,  to  defray  the  expenses  of  and  to  carry  on  the  same,  as  they 
from  time  to  time  shall  find  necessary,  so  that  the  aggregate  amount  of  calls  made,  or 
oMmey  paid  for,  or  in  req>ect  of,  any  such  shares  shall  not  amount  to  more  than  the 
sum  of  201  on  any  such  share,  and  so  that  no  such  call  shall  exceed  the  sum  of  5L 
upon  each  share  which  any  person  or  corporation  shall  be  possessed  of  or  entitied  unto 
in  the  said  undertaking ;  .and  an  interval  of  three  calendar  montiia  at  the  least  shall  elapse 
between  the  day  amiointed  for  payment  of  one  call  and  the  day  awointed  for  pay- 
ment of  another  ciut  and  twenty-one  days'  notice  at  the  least  shall  be  given  of  evety 
such  call  [by  advertisements  in  certain  newspapers] ;  and  all  moneys  so  called  for  shjul 
be  paid  to  such  persons,  at  such  times  and  places,  and  in  such  manner  as  in  the  said 
notice  shall  be  appointed  ;  and  the  respective  owners  of  shares  in  the  said  undertaking 
shall  pay  their  ratable  proportion  of  the  money  to  be  called  for  as  aforesaid,  to  such 
penons,  and  at  such  times  and  places,  and  in  such  manner,  as  shall  be  appointed  as 
aforesaid,  Ac  And  if  any  owner  or  proprietor  for  the  time  being  of  any  such  share 
shall  not  so  pay  such  his  ratable  proportion,  then  and  in  such  case  and  as  often  as  the 
same  shall  happen,  he  shall  pay  interest  for  the  same,  after  tbe  rate  of  51.  per  cent 
per  annum,  from  the  day  appointed  for  tiie  payment  tiiereof  up  to  the  time  when  the 
same  shall  be  actually  paid ;  and  if  any  owner  or  jiroprietor  for  the  time  being  of  any 
audi  share  shall  neglect  or  refuse  to  pay  such  his  ratable  proportion,  to^t^er  wit^ 
interest,  if  any,  then,  or  at  any  time  thereafter,  it  shall  be  lawful  for  the  said  company 
to  sae  for  and  recover  the  same  in  any  of  His  Majesty's  courts  of  record,  by  action  of 
debt,  or  on  the  case,  or  by  bill,  suit  or  information,  as  the  said  directors  may  and  t^ey 
are  hereby  authoriaed  to  decl^  the  shares  belonging  to  such  owner  to  be  forfeited, 
and  to  order  such  shares  to  be  sold." 

Sect  98  enacts,  "  that^  in  asxy  action  to  be  brought  by  the  said  company  against 
any  propriety  for  the  time  being  ot  any  share  in  the  said  undertaking,  to  recover  any 
money  due  and  payable  for,  or  in  respect  of,  any  call,  it  shall  be  sufficient  for  the  said 
eompuiy  to  declare  and  allege  that  the  defendant,  being  a  proprietor  of  a  share  in  the 
•aid  undertakini^  is  indebted  to  the  said  company  in  such  sum  of  money  as  the  calla 
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that  the  call  in  the  deolaratiou  mentioned  was  made  under  and  pursuant  to  the 
provisions  of  the  said  act,  for  an  instalment  of  5L  per  share,  to  be  paid  by  the  pro- 
prietors or  owners  of  the  capital  of  the  company  on  or  before  the  9th  of  April  then 
next  ensuing ;  but  that  afterwards,  and  before  the  commencement  of  this  action,  and 
before  the  said  9th  of  April  thereinbefore  mentioned,  when  the  said  call  was  payable  aa 
aforesaid,  to  wit,  on  the  7th  of  April  1838,  he,  the  defendant,  so  being  such  proprietor 
SB  aforesaid,  sold  and  disposed  of  all  his  said  shares  in  the  said  undertaking  (the  said 
shares  being  the  same  shares  in  respect  of  which  the  plaintiffs  claim  to  be  paid  the  said 
oall^  to  one  Charles  Thompson,  and  the  said  C.  T.  then  took  and  accept^  the  same ; 
and  the  defendant  then,  to  vit^  on  the  said  7th  of  April  1838,  after  the  said  call  was 
[66^  made,  &o.,  and  before  the  same  waa  due  and  p^able,  by  a  deed  under  Uie  seal 
of  the  defendant  and  also  ander  the  seal  of  the  said  G.  T.  (ai^  whidi  deed  then  being 
in  the  possession  of  the  plaintiffs,  the  defendant  was  unable  to  bring  the  same  into 

in  arrears  sh^l  amount  to,  for  a  call,  or  so  many  calls,  of  such  sums  of  money  upon  a 
share  belonging  to  the  defendant,  whereby  an  action  hath  accrued  to  the  said  company 
by  virtue  of  this  act,  without  setting  forth  the  special  matter;  and,  on  the  taial  of 
such  action,  it  shall  only  be  necessary  to  prove  that  the  defendant,  at  the  time  ol 
making  such  respective  c^ls,  was  a  proprietor  of  a  share  in  the  said  undertaking,  and 
that  such  call  was  in  fact  made,  and  that  such  notice  was  given,  as  is  directed  by  Uiia 
act,  without  proving  the  appointment  of  the  directors  who  made  such  calls,  or  any 
other  matter  whatsoever :  and  the  said  compuiy  shall  thereupon  be  entitled  to  reooTer 
what  shall  appear  due,  including  interests  computed  as  aforesaid,  upon  such  caXi^  unleea 
it  shall  appear  that  any  such  cul  exceeded  6L  per  share,  or  waa  made  payable  before 
the  expiration  of  three  calendar  months  from  the  day  appointed  for  the  payment  of 
the  last  preceding  call,  or  that  notice  was  not  ^ven  as  hereinbefore  required :  and,  in 
order  to  prove  that  the  defendant  was  a  propnetor  of  such  share  in  the  said  under- 
taking, as  alleged,  the  production  of  the  oook  in  which  the  said  company  is  by  this 
act  (s.  93)  directed  to  enter  and  keep  the  names  and  additions  of  the  several  pro- 
prietors from  time  to  time  of  shares  in  the  said  undertaking,  with  the  number  of  sharea 
they  are  respeotivehr  entitled  to,  and  of  the  places  of  abode  of  the  several  proprietc»s 
of  we  said  undertaking,  and  of  the  several  persons  and  corporations  who  shall  from 
time  to  time  become  proprietors  thereof  or  be  entitled  to  shares  therein,  shaU  be  prim^ 
facie  evidence  that  such  defendant  is  a  proprietor,  and  of  the  number  and  amount  at 
his  shares  therein." 

Sect.  101  enacts,  "  that  it  shall  be  lawful  for  the  several  proprietors  of  aharafi  in 
the  said  undertaking,  and  their  reniectiTe  executors,  administrators  and  successors,  to 
sell  and  dispose  of  any  shares  to  which  tfaey  shall  be  entitled  therein,  subject  to  the 
rules  and  conditionB  herein  mentioned  ;  and  the  conveyance  of  such  shares  shall  be  by 
writing,  duly  stamped,  and  may  be  in  the  following  words,  or  to  the  like  effect,  varying 
the  names  and  descriptions  of  the  contracting  parties  as  the  case  may  require,  that  in 
to  say,  &c. :  and  on  every  sale  the  deed  or  conveyance  (being  executed  by  the  seller 
and  purchaser)  shall  be  kept  by  the  said  company,  or  by  the  secretary  or  clerk  of  tike 
said  company,  who  shall  enter  in  some  book,  to  be  kept  for  that  purpose,  a  memorial 
of  such  transfer  and  sale,  and  indorse  the  entry  of  such  memorial  on  the  said  deed  of 
sale  or  transfer,  for  which  entry  and  indorsement  the  sum  of  2s.  6d.  aoA  no  more  shall 
be  paid  to  t^e  said  company ;  and  tiie  said  company,  or  the  secretary  or  derk  as  afore- 
said, is  hereby  required  to  make  such  entxy  or  memorial  aoo(»dingly,  and  an  demaxid, 
to  make  an  indorsement  of  such  transfer  on  the  back  of  the  certificate  of  each  share  so 
sold,  and  deliver  the  same  to  the  purchaser  for  his  security  ;  and  such  indorsement^ 
being  signed  by  such  secretary  or  clerk,  shall  be  considered  in  every  respect  the  same 
as  a  new  certificate ;  and,  until  such  memorial  shall  have  been  made  and  entered  as 
before  directed,  the  seller  thereof  shall  remain  and  be  held  liable  for  all  future  calls, 
and  the  purchaser  shall  have  no  part  or  share  of  the  profits  of  the  said  undertalcin^ 
nor  any  interest  in  respect  of  sudi  share  paid  to  him,  nor  any  note  in  respect  therec^ 
as  a  proprietor  of  the  said  undertaking." 

102  enacts,  "  that  no  person  or  corporation  shall  sell  or  transfer  any  afaar« 
which  he  or  they  shall  possess  in  the  said  undertaking,  upon  which  any  call  dull  ha^va 
been  made,  after  the  day  appmnted  for  the  |wyment  of  the  same,  unless  at  Hba  time  of 
such  sale  or  transfer  he  or  they  dull  have  paiti  the  full  sum  oil  money  which  shall  li&va 
been  called  for,  in  re^MOt  of  such  share." 
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eouit  tiiere),  in  conrnderation  of  ihe  sum  of  61.  paid  to  the  defendant  by  the  said  C.  T., 
did  assign  and  transfer  to  the  said  C.  T.  the  said  shares  in  the  declaration  mentioned, 
to  bold  to  ihe  said  C.  T.,  his  executors,  &c,  subject  to  the  several  conditions  on  which 
tiie  defendant  held  the  same  immediately  before  the  execution  thereof ;  and  the  said 
C  T.  thereby  then  agreed  to  accept  and  take  the  said  shares  subject  to  the  conditions 
aforesaid,  as  by  the  said  deed,  &c :  that  the  said  deed  was  duly  stamped  before  the 
muae  was  executed  by  either  party,  and  was  made  and  executed  according  to  the 
provisions  of  the  act :  that  the  defendant  and  the  said  C.  T.  then  duly  delivered  the 
and  deed  (the  same  then,  and  before  the  said  call  was  payable,  being  first  duly  executed 
by  both  the  defendant  and  the  said  C.  T.)  to  the  said  ccnnpany,  to  oe  kept  by  the  sud 
oompaay  aooordiii^  to  the  wovinona  ol  the  said  act,  and  then  requested  the  said 
compuiy  to  enter  in  ihe  said  company's  books  kept  for  that  purpose,  a  memorial  of 
Uie  said  transfer  and  sate,  and  to  mdorse  the  entry  of  the  memorial  on  the  said  deed ; 
which  memorial  and  indorsement  the  said  company  then,  and  before  the  said  call 
became  due  and  payable,  made,  aooording  to  the  act :  and  thereupon  and  before  the 
8ud  call  became  due  and  payable,  to  wit,  on  the  said  7th  of  Apru,  the  said  company 
duly  received  \he  said  deed  on  behtdf  of  the  said  company,  the  plaintiffs  in  this  action, 
and  then  duly  entered  the  memorial  in  the  said  company's  book,  and  then  duly 
indorsed  the  entry  of  the  memorial  of  the  said  deed  according  to  the  stud  act,  and 
then  accepted  and  received  the  said  transfer  of  the  said  [6671  snares  of  tiie  defenduit 
to  the  said  C.  T.,  whereby  the  defendant  then,  and  before  the  commenoement  of  this 
actko,  and  before  the  said  call  had  beoome  doe  and  payable,  oeaiBed  to  be  liie  proprietor 
aid  owner  at  the  said  shares,  and  tiien  eeased  to  be  liable  to  the  said  call,  under  and 
by  virtue  of  the  provisions  of  the  said  act,  in  the  declaration  mentioned.  VeiifioatioD. 

Demurrer:  assigning  for  oaoses,  that  the  idea  did  not  traverse,  or  confess  and 
arnd,  the  cause  of  action  stated  in  the  declaration,  or  that  the  defend^t  was  indebted 
as  therein  ;  that,  if  the  plea  was  pleaded  by  way  of  traverse,  then  the  same 

vat  an  argumentative,  and  not  a  direct,  denial  of  the  matters  charged  in  the  declua- 
Cim,  and  improperly  concluded  with  a  verification  instead  of  concluding  to  the  country ; 
that  the  plea  amounted  to  a  plea  that  the  defendant  never  was  in  debted  as  in  tike 
dedaratioa  alleged,  and  should  have  been  so  pleaded ;  that,  if  the  plea  was  intended 
to  be  pleaded  by  way  of  confession  and  avoiduioe,  then  the  same  did  not  sufficiently, 
or  at  aU,  confeas  that  the  defmdant  ever  became  or  was  indebted  as  in  the  declarataon 
d^ed ;  or,  if  it  did  saffioiently  eon  fees  such  liability,  it  shewed  no  matter  by  which 
tte  same  had  been  dischaj^ed :  l^t  the  idea  did  not  aiv&c  or  shew  that  C.  T.  ever 
became  liable  to  pay  the  call ;  that  the  plea  did  not  saffidently  admit  or  deny  that 
the  df^endant  was  a  proprietor  of  the  shares  in  the  declaration  mentioned,  or  a 
•obseriber  to  the  undrataking  at  the  time  the  call  vraa  made,  or  that  due  notice  was 
civai  of  tAke  making  of  the  call  as  required  by  the  act,  or  that  the  defendant  ever 
became  or  was  liable  to  pay  the  same  calls,  or  was  indebted  to  the  plaintiffs  as  in  the 
decbuTition  alleged  :  that  the  plea  was  wholly  immaterial,  and  admitted  the  cause  of 
aetion  stated  in  the  declaration ;  that  no  single,  certain  or  material  issue  oould  be 
taken  theretm,  Ac  Joinder. 

Hie  case  was  argued  in  last  Michaelmas  term  by 

[886]  Channell  Serjt  (with  whom  was  Bovill),  in  support  of  the  demurrer.  He 
eontmded  that,  altiiough  the  defead«:it  had  taaniafOTred  his  shares,  wid  such  transfer 
bad  been  registered  by  the  company  after  the  call  had  been  made,  and  before  it  was 
payable,  the  defendant  was  not  discharged  from  lialnlity  in  respeet  of  such  call ;  that 
the  words  "  aubecribers  to,  and  proprietors  of,  the  said  undertaking  for  t^e  tame  being," 
in  the  earlier  part  of  the  96th  section  of  the  act,  must  be  taken  to  refer  to  ^rties  who 
were  snbecribers  and  proprietors  at  the  time  of  making  the  call ;  that  a  similar  con- 
itnietion  must  be  put  upon  the  words  "  proprietors  for  the  time  being "  in  the  98th 
aeetioii ;  and  there  was  nothing  in  the  lOlst  and  102d  sections  repugnant  to  that 
constrnetioo.  He  referred  to  The  AyU^mry  RaUvtay  Compmiy  v.  Thompson  (2  Railway 
Gases,  668),  where  the  court  of  Queen's  Bench  had  decided  that  the  transferee  of  these 
Toy  ahves  was  not  liable  to  be  sued  in  respect  of  them,  not  being  the  proprietor  <rf 
Am  at  the  time  the  call  was  made.  He  also  cited  The  Ediahwrghj  LeiA  and  i^TneAoem 
faffwy  Company  t.  HObiewkiU  {h) ;  The  Birnmgham,  Bristol  and  Tkanm  Jvneiiim  Smkmif 


(i)  6  IL  ft  W.  707,  8  DowL  P.  0.  803,  2  K.  C.  237.  See  also  TAs  SoaA  Eastern 
JUhny  Cbnqmiy  t.  HmsMe,  12  A.  ft  E.  497. 
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Compait^  V.  Locke  (t  Q.  E  Bep.  256) ;  and  The  London  and  Brighton  Bathon  Cha^ 
V.  Fairdoagh  (ante,  vol  iL  674),  as  authorities  to  shew  that  the  ^ea  was  bad  in  torn. 

Stephen  Sent,  contrii,  argued  that  the  declaration  was  bad  in  substance,  as  it  did 
not  allege  that  the  defendant  was  a  proprietor  at  the  time  that  the  action  was  brou^t, 
as  it  should  have  done,  if  framed  upon  the  98th  section  of  the  act.   [Tindal  C.  J.  The 
company  are  not  limited  to  any  precise  form  of  declaration  by  that  section.  It  merely 
says  that  "  it  shall  [669]  be  sufficient  for  tiiem  to  declare  and  allege  "  so  and  so.]  The 
plea  shews  a  good  defence  under  the  act,  viz.  that  although  the  defendaDt  was  the 
proprietor  of  the  shares  in  question  at  the  time  the  call  was  made,  yet  he  had  ceased 
to  be  so  at  the  time  the  call  became  payable.  [Tindal  G.  J.    That  construction  would 
give  great  facilities  for  defrauding  the  company.    A  proprietor  might  transfer  his 
shares  just  before  the  call  became  due,  and  take  them  back  again  immediately  after- 
wuds.]   The  contrai7  construction  would  bear  equally  bard  in  the  case  of  a  boii&  fida 
transfer.   There  is  nothing  in  the  act  to  restrain  the  transfer  of  shares  betweui  the 
making  of  the  call  and  the  time  when  it  becomes  payable.    The  company  are  bound 
to  record  the  transfer,  and  before  a  transfer  was  recorded  they  would  look  for  payment 
to  the  party  who  held  the  shares  at  the  time  the  call  was  payable.    Or  if,  as  decided 
in  The  Aylesbury  Maihvai/  Company  v  Thompsmi,  they  cannot  recover  agjunst  the 
transferee,  it  may  be  that  their  remedy  is  wholly  lost    The  present  defence  oould 
not  have  been  set  up  under  the  plea  of  '*  never  indebted  "  under  the  rules  of  pleading, 
H.  T.  3  &  4  W.  4,  II.  reg.  3.    [Tindal  C.  J.    The  plea  of  "never  indebted"  denies 
that  the  plaintiff  ever  had  a  cause  of  action,  which  seems  to  be  all  that  the  defendant 
would  require  in  this  case.]   The  present  plea  confesses  that  the  defendant  was  onoe 
^  proprietor,  and  avoids  the  liability  arising  therefrom  by  shewing  that  he  ceased  to 
be  so  Wore  the  call  became  due. 

Chaiuiell  Serjt  was  heard  in  reply. 

Cur.  adv.  vult 

Tindal  C.  J.  now  delivered  the  judgment  of  the  court.  This  is  an  action  of  debt* 
brought  by  the  Aylesbury  Railway  Company  against  William  Moimt,  for  a  call  upon 
certain  shares  in  that  company.  The  dechuvtion,  [660]  in  substance,  states  that  the 
defendant  having,  before  the  commencement  of  the  suit,  been  a  proprietor  of  shares, 
was,  and  still  is,  indebted  to  the  company  for  a  call  on  each  of  his  shares ;  and  that, 
by  reason  of  the  call  remaining  unpaid,  an  action  had  accrued  to  the  plaintifila.  The 
plea  states,  that  the  call  was  made  payable  on  the  9th  of  April,  and  that  the  defendant 
truisferred  his  shares  by  deed  to  one  Charles  Thompson,  and  that  the  company  entered 
a  memorial  of  the  transfer  according  to  the  provisions  of  the  act,  before  the  call  wss 
payable.  To  this  plea  there  is  a  demunrer ;  and  the  substantial  question  is,  whether 
an  action  for  a  call  can  be  maintained  against  a  proprietor,  who  does  not  appear  to 
have  been  an  original  subscriber,  and  who  has  transferred  his  shares,  after  au  instalmei^ 
of  the  subscription  has  been  called  for  by  the  directors,  and  before  the  time  appointed 
for  payment  of  it 

It  is  cleiu'  that,  at  common  law, — that  is,  independently  of  the  railway  act — the 
matters  stated  in  the  declaration  do  not  shew  a  cause  of  action ;  it  is  therefore  necessary 
to  consider  whether  the  act  gives  any  right  of  action  under  the  circumstances  disclosed 
in  the  declaration.  The  act  in  question  is  the  6  W.  4,  c.  lxxx\ii.,  for  making  the 
railway  therein  mentioned;  and  it  is  obvious  that  the  present  question  must  be 
determined  solely  by  reference  to  the  clauses  of  that  act  which  bear  upon  it 

The  proprietors  of  shares  (not  being  subscribers — whose  case  is  provided  for,  by 
8.  96)  are  made  liable  by  s.  96,  which  provides  tiiat  the  owners  <rf  sharea  shall  pay 
the  calls  at  the  time  appoint«d,  and  that  if  any  owner  for  the  time  being  shall  refost 
to  pay,  he  may  be  sued,  or  his  shares  may  be  declared  to  be  forfeited.  It  is  dew  that 
the  remedy  by  forfeiture  is  a  remedy  against  the  owner  for  the  time  being,  and  is 
wholly  inoperative  against  a  person  who  has  transferred  his  shares ;  the  time  being 
must  therefore,  in  this  place,  as  far  as  for-[661]-feiture  is  concerned,  mean  the  lime 
at  which  the  call  was  payable ;  for  it  is  at  that  time  that  the  default  on  which  the 
forfeiture  accrues  takes  place ;  and  the  right  to  sue  is  clearly  given  against  the  same 
owner  for  the  same  time  being.  This  96tii  section,  therefore,  which  is  the  only  section 
that  ^ves  an  action  against  a  shareholder,  gives  it  in  express  terms  against  owners  for 
the  time  being,  and  does  not  give  it  to  any  other  description  of  persons.  Section  90, 
which  provides  that  no  dividend  shall  be  ^aid  on  any  share  after  a  call  shall  be  made, 
unless  it  shall  have  been  paid,  confirms  this  view  of  the  elTect  of  sect  96,  for  as  sect 
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101  enables  sbarefaoldera  to  truisfer  without  limitation  as  to  time,  and  sect.  102 
px>hibits  sales  only  after  the  day  of  payment  of  a  call,  unless  it  be  paid,  it  is  clear 
that  a  sale  may  lawfully  be  made,  and  the  company  be  required  to  enter  a  memorial 
ol  such  sale,  after  a  call  has  been  advertised,  and  before  the  day  for  payment  has 
urived ;  and  sect.  90,  by  giving  a  remedy  against  the  owner  under  the  transfer,  clearly 
usumes  that  he,  and  not  the  party  who  has  transferred,  and  who  has  ceased  to  have 
uy  right  to  the  dividends,  is  to  be  considered  as  the  party  to  pay  the  calL  In 
Mklition  to  Uiese  considerations,  it  may  be  observed,  that  although  sect  98  does  not 
prohibit  acti<»i8  other  than  such  as  are  within  Its  provisions,  and  although,  if  a  clear 
i^t  of  action  were  ^ven  by  some  other  port  of  t^e  aot  against  owners  otiier  than 
tsose  for  the  time  being,  it  would  not  be  token  away  by  this  aeoiam,  yet  its  provisions 
go  br  to  shew  that  an  action  against  a  shareholder  who  had  ceased  to  be  an  owner 
when  the  right  of  action  arose,  was  not  in  the  contemplation  of  the  legislature.  This 
section  is  applicable  in  terms  only  to  any  action  against  way  proprietor  for  the  time 
being :  the  form  of  declaration  given  by  this  section  is,  tlikt  the  defendant,  being  a 
pnH)netor,  is  indebted  to  the  company  for  a  call  upon  a  share  belonging  to  the 
aei66S^(endant.  The  case  of  a  sale  between  the  notice  to  pay  an  instelment  and 
the  day  appointed  for  payment,  is  one  so  obviously  likely  to  be  of  frequent  occurrence, 
that  it  is  probable  that  a  form  of  proceeding  applicable  to  such  a  case  would  have  been 
provided,  if  it  had  been  intended  that  in  such  a  case  the  action  should  be  against  the 
nniwr  owner ;  and  a  similar  or  strong  remark  arises  from  tke  absence  of  any  express 
pronn(His  for  a  eontinuing  liability,  if  it  were  intended  to  exist  The  provision  in 
Net  101  that  the  seller  should  continue  liable  (ill  a  memorial  oi  the  transfer  is  entered, 
and  that,  in  sect.  102,  prohibiting  a  transfer  after  a  call  is  payable,  seem  to  shew  that 
if  any  further  liability  on  a  shareholder  who  had  transferred,  or  any  further  restrunt 
on  alienation,  had  been  intended,  it  would  have  been  expressly  provide. 

We  are  aware  that  in  an  action  brought  by  the  Aylesbury  Railway  Company 
against  Thompson,  the  party  to  whom  the  present  defendant  had  transferred  the 
•oares  after  a  call  made  and  before  it  was  payable,  the  court  of  Queen's  Bench  held 
that  the  defendant  was  not  liable  to  pay  the  cdl,  on  the  ground  that  the  plaintiffs  had 
Dot  complied  with  the  clause  in  s.  98,  which  provides  '*  that  on  the  trial  of  such  action 
(l&  against  a  proprietor  for  the  time  being),  it  shall  only  be  necessary  to  prove  that 
Ae  defendant^  at  the  time  of  making  such  respective  oalls,  was  a  proprietor  of  a  share 
in  the  said  undertaking,  and  that  such  call  was  in  Uiet  made,  and  that  such  notice  was 
prm  as  is  directed  by  this  act,  without  proving  the  appointment  of  the  directors  who 
Made  such  calls  or  any  other  matter  whatsoever ;  and  that  the  company  shall  there- 

rbe  entitled  to  recover  what  shall  appear  due,  including  interest,  computed  as 
■aid,  on  such  calls,  unless  it  shall  appear  that  any  such  calfexceeded  51.  per  share, 
or  was  made  payable  before  the  expiration  of  three  calendar  months  from  the  day 
[663]  appointed  for  payment  of  the  last  preceding  call,  or  that  notice  was  not  given 
SB  hereinbefore  required."  The  court  of  Queen's  Bench  appears  to  have  considered 
that  this  clause  restaicted  the  plaintifis  from  recovering,  unless  they  ^ve  such  proctf 
SB  is  mentioned  therein.  It  was  not  necessary  for  that  court  to  decide  whether  an 
aetim  would  lie  against  a  party  situated  as  the  present  defendant  is,  nor  did  they 
decide  that  it  was  not  necessary  to  allwe  and  prove  (if  it  were  denied),  as  well 
that  the  d^endant  was  a  proprietor  at  t^e  time  of  action  broo^tj,  as  at  the  time 
ci  the  ealL  The  98th  section  indeed  applies^  in  terms,  only  to  actions  brought 
■pdnst  a  proprietor  for  the  time  being :  it  assumes  that  it  is  established  that  the 
defendant  ia  such  a  proprietor,  and  then  makes  the  provision  relied  on  by  the 
wort  of  Queen's  Bench,  viz.  "  on  the  trial  of  such  action,  it  shall  only  be  necessary 
to  i^ve,"  &c.  In  order  that  it  may  appear  to  be  such  action,  the  declaration  is 
required  to  allege  that  the  defendant,  "being  a  proprietor,  is  indebted;"  if  that 
^l^tion  be  admitted,  the  admission  shews  it  to  be  such  action ;  if  it  be  denied, 
the  section  immediately  after  the  clause  in  question  goes  on  to  give  a  mode  of 
proving  it,  in  these  words,  viz.,  "and  in  order  to  prove  that  tile  defendant  was 
a  pronietor  of  a  share  in  such  undertaking,  as  alleged,"  the  production  of  the  book 
diall  he  prim&  facie  evidence,  &c.  This  court  is  not  called  upon  to  say,  whether 
the  decisitm  oS  die  Queoi's  Bench  is  or  is  not  correct;  it  is  sufficient  that  it  appears 
to  us  that  no  right  of  action  for  a  call  is  given  by  the  act,  or  exists  independentiy 
d  it,  against  a  party  who  having  held  a  share  at  the  time  tiie  oaU  was  made  (Imt 
not  appearing  to  be  an  original  subscriber),  has  transferred  and  entered  a  memorial 
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of  his  transfer,  before  t^e  call  is  payable.  It  is  dear  that  the  declaration  in  the 
present  case  is  not  in  the  foim  given  in  s.  98  of  the  railway  act ;  for,  to  be  within 
that  section,  it  should  allege  that  the  [664]  defendant,  being  a  proprietor  of  a  share, 
is  indebted  to  the  company ;  and  there  is  no  allegation  in  this  declaration  tiiat  the 
defendant,  being  a  proprietor,  is  indebted. 

But  as  it  might  be  that  a  right  of  action  might  be  given  by  some  other  part  of  the 
act,  in  a  case  such  as  that  stated  in  this  declaration,  it  was  necessary  to  consider 
whether  such  right  of  action  was  in  fact  given.  And  it  appears  to  us,  on  a  review 
of  all  the  material  provisions  of  the  act,  that  there  are  not  more  than  three  oases,  if 
indeed  there  be  so  many,  in  which  an  action  for  calls  can  be  maintained ;  and  these 
are,  first,  against  a  puty  who  is  owner  for  the  time  beinfe  under  s.  96 ;  secondly, 
against  a  party  who  was  a  subscriber,  under  s.  96 ;  or,  thirdly,  u^nst  a  inrt;^  who^ 
having  transferred  his  shares,  is  no  longer  a  shareholder,  but  whose  liability  is  con- 
tinued by  B.  101,  in  consequence  of  no  memorial  of  the  transfer  having  been  entered. 
It  is  clear  that  the  present  declaration  does  not  state  either  the  first  or  the  second  of 
these  three  cases ;  as  it  does  not  allege  the  defendant  to  be  a  proprietor  or  a  era  been  ber ; 
but  it  may  be  contended  that  it  substantially  shews  a  case  of  the  third  description ; 
and  that  it  must  be  taken,  not  being  demurred  to,  'to  insist  on  the  right,  which  under 
s.  101  may  exist  against  a  former  shareholder  probably  upon  the  true  oonsbuction  d 
the  act    Such  a  person  ought  to  be  treated  as  an  actual  shareholder. 

But  supposing  this  to  be  otherwise,  and  that  the  declaration  is  to  be  considered 
as  shewing  a  sufiuiient  cause  of  action,  tbe  declaration  is  weU  answered  by  the  idea, 
which,  on  this  supposition,  is  good  in  substance,  because  it  shews  that  the  defendaa^ 
having  transferred  his  shares  and  entered  a  memorial  of  the  ttanafer  heion  the  call 
was  payable,  is  not  liable ;  and  also  good  in  form,  because,  as  it  admits  all  the  matters 
of  facts  stated  in  the  declaration  (which  are  only  that  the  defendant  was  a  |HX)prietor, 
that  a  call  was  made,  and  that  it  remains  unpaid)  and  by  introducing  affirmative 
matter  not  inconsistent  [666]  with  those  facts,  shews  that  notwithstanding  those  facta 
the  defendant  is  not  liable ;  it  confesses  and  avoids  the  matters  of  fact  stated  in  the 
declaration,  and  properly  concludes  with  a  verification,  and  not  to  the  country. 

It  may  be  suggested  that  a  party  who  becomes  a  shareholder,  at  once  becomes 
liable  to  pay  all  the  unpaid  instalments  that  may  be  called  for  by  the  directors,  and 
that  consequently  when  an  instalment  is  c^ed  for,  it  is  debitum  in  presenti,  solvendum 
in  futuro,  and  that  the  shareholder  at  the  time  the  oUI  was  made  bein^  the  debtcv, 
should  therefore  be  the  party  to  pay.  But  the  general  sonpe  of  the  act  u,  to  treat  a 
shareholder  (at  least  one  who  takes  by  transfer,  and  is  not  an  original  subwniber,)  as 
identified  with  his  share,  and  as  having  nothing  to  do  with  the  company,  either  with 
respect  to  rights  or  liabilities,  before  he  becomes,  or  after  he  ceases  to  be,  a  share- 
holder ;  the  express  provisions  of  the  act,  giving  remedies  by  action,  by  forfeiture, 
and  by  withholding  dividends  against  those  who  held  the  shares  at  the  time  the  call 
was  payable,  and  the  absence  of  any  express  provision  continuing  the  liability  of  a 
shareholder  of  whose  transfer  a  memorial  is  entered,  shew  that  the  act  oonsidera  the 
debt  as  not  arising  until  the  day  appointed  for  payment  The  duty  of  a  shareholder 
who  takes  by  transfer,  to  pay  a  calf,  is  the  creature  of  the  act :  the  act  requires  the 
payment  to  be  made  at  the  time  appointed  by  the  directors ;  at  that  time,  Mid  not 
before,  the  duty  arises ;  and  it  is  a  duty  which,  by  the  terms  of  the  act,  is  cast  on  the 
owner  for  the  time  being. 

On  the  whole,  therefore,  we  think  that  this  action  cannot  be  maintained,  and  the 
jud^ent  ought  to  be  for  the  defendant 

Judgment  for  the  defendant 

[666]  A  writ  of  error  having  been  brought  in  the  Exchequer  Chamber  upon  the 
fore^ing  judgment,  the  case  was  argued  after  HilMy  term  1843(a). 

Bovill  for  the  plaintiffs  in  error.  First,  as  to  the  liability  of  the  defendant.  The 
declaration  states  that  he  was  and  is  indebted  for  calls,  and  by  reason  of  the  money 
being  unpaid,  still  is  indebted,  and  that  an  action  hath  thereby  accrued  by  virtue  of 
the  act  By  sect  96,  the  liabUity  is  imposed  upon  proprietors  for  the  time  being ;  and 
calls  u«  to  be  made  upon  them,  uid  an  made  recoverable  from  them  by  aetkML  By 
sect  98,  the  proof  required  in  anch  aoti<m  is,  that  the  ^rty  was  ympmtar  at  the 

(a)  Friday,  Februan'  3d.  Before  Lord  Abinger  G.  BL,  Farke  BL,  Aldem  B.. 
Patteson  J.,  Coleridge  J.,  Sf^fe  R,  and  Wigfatman  J. 
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time  of  making  the  calls ;  and  this  shews  the  meaning  of  the  expression  "  for  the  time 
beiQg"in  sect.  96,  which  is  repeated  in  sect.  98.  The  liability,  the  remedy  and  the 
irooi  are  therefore  complete.  The  defendant  insists  that  he  is  discharged  from  his 
nubility  by  the  sale  and  transfer  of  his  shares,  and  the  entry  of  such  transfer.  The 
general  right  of  sale  is  given  by  sect.  101,  and  by  the  same  section  the  company  are 
compelled  to  register  the  tranter ;  but  such  registry  determines  the  liability  of  the 
seller  as  to  future  calls  only.  All  tjie  proceedings  in  this  ease  appear  to  be  regular. 
Hie  act  clearly  contemplates  a  transfer  of  shares ;  but  it  eontains  no  clause  to  the 
effect  that  a  liability,  once  imposed,  is  discharged  by  the  transfer.  On  the  other  hand, 
the  express  provision  that  the  registry  of  the  transfer  is  to  protect  from  future 
calls,  shews  that  it  was  not  to  have  the  effect  of  discharging  a  proprietor  as  to  prior 
ealLs.  The  declaration  states  a  liability  once  existing  on  the  part  of  the  defen(^t ; 
aadf  his  plea,  to  be  good,  must  admit  that  statement.  There  is  certainly  [687]  nothing 
in  the  act  to  discharge  the  entire  liability ;  or  to  shew  that  the  call  is  not  to  be  paid 
at  all,  but  is  to  be  wholly  lost  to  the  company.  Then  if  the  liability  continues,  the 
qaeetaon  is,  on  whom  it  rests.  The  court  of  Queen's  BeAch  have  decided,  in  The  Ayles- 
bury HailatUf  Conqniny  v.  Thompxm  (2  Sailway  Cases,  668),  that  the  purchaser  is  not 
liable,  because  no  liability  is  imposed  upon  him  by  the  act  It  follows  that  as  the 
call,  and  the  liability  e^ressiy  imposed  thereby,  are  not  discharged  by  tbo  proceedings 
which  the  act  directs,  the  sdier  remains  liable  and  is  the  only  party  who  is  so. 

The  judgment  tA  t^e  court  below,  proceeds  merely  upon  the  ground  that,  as  the 
oompany  have  the  option  of  declaring  a  share  forfeited  in  case  of  non-payment  of  the 
call,  and  that  as  such  forfeiture  can  be  enforced  only  against  the  holder  of  the  share 
at  the  time  the  call  is  payable,  the  remedy  by  action  must  also  apply  to  him.  But 
the  forfeiture  is  an  additional  remedy  given  against  the  share  which  the  purchaser 
agrees  to  take  subject  to  the  rules  and  conditions  mentioned  in  the  act,  this  condition 
of  forfeiture  in  case  of  the  non-payment  of  the  call  being  one  of  them.  In  such  a  case 
the  purchaser  would  have  a  remedy  over  against  the  seller.  In  the  same  way,  by 
sect.  90,  no  dindend  is  to  be  paid  after  a  call  is  payable,  until  such  call  has  been  paid. 
So  by  sect  71  the  shareholder  cannot  vote  until  the  call  has  been  paid ;  but  it  is  not 
Bsid  "  paid  by  him."  The  liability  is  imposed  upon,  and  the  remedy  by  action  is  given 
againrt,  t^e  party  who  is  the  shareholder  at  the  time  the  calls  are  made ;  and  this  is 

n consistent  with  there  being  a  remedy  also  against  the  purchaser,  affecting  the 
in  his  hands,  although  there  may  be  no  remedy  against  him  personally.  The 
judgment  of  the  court  below,  in  throwing  doubt  upon  that  of  the  Queen's  Bench  in 
Tht  [G6^  Ayksbttry  Railway  Company  v.  Thompson,  assumes  that  the  words  "  for  the 
tame  being,"  apply  to  a  proprietor  at  the  time  calls  are  payable,  but  that  is  in  fact  the 
whole  question. 

Secondly,  as  to  the  sufficiency  of  the  declaration.  The  defendant  being  liable,  the 
declaration  properly  describes  his  liability,  which  is  imposed  upon  the  proprietors  at 
the  time  the  call  is  made.  'The  declaration  follows  the  substance  of  the  ninety-eighth 
section,  which  does  not  ^ve  any  form  in  express  words.  It  is  good  in  substance 
therefore,  and  is  not  specially  demurred  ta  It  is  also  good  as  shewing  a  liability 
under  sect  101  \  for  upon  the  face  of  it  the  defendant  might  be  a  proprietor  who  bad 
add  his  shares,  but  their  transfer  had  not  been  registered.  It  is  also  good  as  a  common 
indebitatus  count. 

Thirdly,  as  to  the  plea.  It  is  bad,  inasmuch  as  it  does  not  confess  any  debt  or 
lialnlity  to  pay.  If  it  offers  any  defence  at  all,  it  is  upon  the  groimd  that,  before  the 
defendant's  liability  to  pay  arose,  an  event  occurred,  namely,  the  transfer  and  registry, 
whereby  he  never  became  indebted ;  it  is  to  the  same  effect  as  the  plea  denying  notice 

the  calls,  in  The  Edinburgh^  Leiih  and  Newkavm  Railway  Company  v.  Hibblewhite 
(6  BL  &  W.  707).  The  plea  here  confesses  a  matter  of  inducement  only,  but  gives 
no  ooloor  and  contains  no  confession  of  a  cause  <d  action.  So,  if  the  declaration  is 
good  under  sect  101.  In  any  point  of  view  the  plea  is  bad  for  not  confessing  and 
■nnding. 

Kgg^  Andrews  was  heard  for  the  defendants  in  error,  in  support  of  the  judgment 
hdow. 

Per  curiam.  The  plea  is  dearly  bad,  as  amounting  to  a  plea  of  never  indebted. 
And  the  declaration  may  be  sus-[669T'tained  upon  one  of  the  grounds  put  by  Mr 
Bovill,  either  aa  amounting  to  an  ordinary  indebitatus  count,  or  as  a  count  in  the 
statutable  form,  discloBing  a  possible  state  of  things  under  which  the  defendant  might 
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be  liable  by  virtue  of  the  act  of  parliament.    Whether  the  defendant  was  oc  was  not 
such  a  proprietor  as  to  become  liable  to  tke  call  according  to  the  act  of  pariiuneatt 
would  be  matter  of  evideuce  at  the  ferial 
Judgment  reversed. 


Stewart  v.  Steele.  June  13, 1842. 

[S.  C.  6  Scott,  N.R  517.] 

In  an  action  on  a  policy,  the  captain  was  detained  to  give  evidence  for  the  plaintaff  at 
the  trial,  from  May  to  December  1836,  and  again  from  October  1840  to  March  1841. 
The  defendant  having  obtained  a  new  trial  on  payment  of  costs,  the  master,  on 
taxation,  disallowed  the  first  detention  of  the  captain,  but  allowed  for  the  seomd 
detention  1601.,  at  the  rate  ol  one  guinea  per  diem.  The  court  refused  to  interfere. 
— ^The  master  having  allowed  three  counsel  and  only  one  ca]py  of  the  dKnthand 
notes  of  the  evidence  at  the  first  trial.  Held,  ri^ht — The  master  also  allowed  in  the 
costs  of  the  motion  for  the  new  trial,  the  fee  paid  to  a  barrister  who  conducted  the 
case  at  the  trial,  and  disallowed  that  paid  to  a  junior  barrister.  Held,  that  as  the 
leader,  not  being  of  the  degree  of  the  coif,  was  not  entitled  to  be  heard  in  banc,  the 
fee  to  him  had  been  improperly  allowed,  and  that  the  fee  to  t^e  junior  for  taking 
notes  should  have  been  allowed. 

Assumpsit  on  a  policy  of  insurance  upon  a  ship  called  the  "  Sherburne,"  valued  at 
80001.,  from  the  Ist  of  May  1835  to  the  30th  of  April  1836. 

At  the  trial,  before  Tindal  C.  J.,  at  the  sittings  in  London  after  Hilary  term,  1841, 
a  verdict  was  found  for  the  plaintiff  on  one  issue,  and  for  the  defendant  on  another. 

At  the  sittings  in  banc  after  Hilary  term,  1843,  a  rule  obtained  on  behalf  of  the 
defendant  for  a  new  trial,  on  the  ground  that  the  verdict  was  against  evideuce,  was 
made  absolute  on  payment  of  costs. 

The  plaintiJOTs  costs  of  the  first  trial  having  been  [670]  taxed,  the  following  state- 
ment^ which  had  been  agreed  upon  by  the  parties,  were  suomit^  to  the  court  upcm  a 
motion  to  review  the  master's  tucation : — 

"  That  in  the  bill  of  costs  submitted  to  the  master  for  taxation  under  the  said  rule, 
a  sum  of  4001.  was  charged  as  having  been  paid  to  Captain  Warren,  the  master  of  the 
ship  '  Sherburne  ; '  that  the  said  sum  of  400L  was  claimed  as  a  payment  made  to  him 
for  detention  from  the  I7th  of  May  to  the  3l8t  of  December  1836,  being  228  days; 
and  for  his  further  detention  from  the  10th  of  October  1840  to  the  Ist  of  March  1841, 
being  142  days,  after  the  rate  as  stated  in  the  affidavit,  by  an  arrangement  with  the 
captain,  of  one  guinea  per  diem.  That  the  defendant's  attorney  contended  before  the 
master  that^  under  the  rule  above  mentioned,  the  charge  of  detention  ought  not  to 
be  flowed ;  that  it  was  a  charge  not  properly  within  the  rule,  and,  if  it  could  be 
supported,  was  and  formed  part  of  the  general  costfi  in  the  cause.  That  in  tiie  intennl 
between  the  first  and  second  detention,  the  defendant  applied  fen*  and  obtained  an 
order  for  the  examination  of  witnesses  in  Calcutta  in  the  "Eaat  Indies,  and  the  plaintiff 
subsequently  obtained  a  similar  order  to  examine  his  witnesses ;  and  that  it  appeared 
by  the  affidavit  of  Captain  Warren  that  his  presence  in  India  during  the  execution  of 
the  commission  was  considered  necessary,  and  he  went  to  India  and  returned  to  this 
country  in  September  1840,  and  was  again  detained  as  a  witness  in  this  cause  from  the 
10th  of  October  1840,  until  the  Ist  of  March  1841  ;  that  he  was  thereby  prevented 
following  his  employment  as  such  commander ;  and  that  his  salary  and  profits  whilst 
following  his  employment  as  commander  of  a  merchant  vessel  in  the  East  India  trade, 
amount^  to  about  10001.  a  year,  exclusive  of  board  and  lodging.  That  the  sum  of 
4001.  was  altogether  exclusive  of  the  payment  made  for  his  expenses  to,  from,  and  in 
India,  and  was  totally  unconnected  thwewith. 

[671J  "That  it  was  admitted  on  ^e  tucation  that  Captain  Wuren  went  oat  to 
India  with  the  interrogatories,  to  collect  the  witnesses  who  had  been  employed  in  and 
about  the  repairs  and  other  matters  connected  with  the  said  ship ;  and  the  aef«idant's 
attorney  submitted  to  the  master  that  the  question  as  to  whether  the  witness  was 
properly  detained  or  not,  or  whether  he  should  have  been  examined  before  the  master 
or  under  the  commission  in  India,  did  nob  arise  under  this  rule,  and  the  point  was  not 
discussed.    That  the  master  decided  that  the  plaintiff  was  not  entitled  to  the  costs  of 
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d^tion  on  the  first  occasion  under  the  rule ;  that  if  ftlloved  at  all,  they  should  be 
iQimed  as  oosts  in  the  cause ;  but  in  respect  of  the  second  detention,  the  master 
iDoved  Hke  sum  of  1501.,  being  after  the  rate  of  one  guinea  per  diem. 

"That  in  the  said  bill  of  costs  the  sum  of  401.  3s.  was  chai^d  for  the  travelling 
expenses  of  Gr.  D.  Dale,  a  witness  from  Kendal,  distant  from  London  276  miles,  and 
for  eleven  days'  detention,  of  which  sum  the  master  allowed  261.  That  on  the  13th 
d  Febniaiy  the  cause  was  appointed  for  trial  on  the  22d.  That  on  the  15th  of  the 
same  month,  after  some  previous  correspondence,  it  was  arranged  by  the  defendant's 
and  piaintifiTs  attorneys,  in  consequence  of  the  defendant's  witnesses  having  to  come 
front  Scotland,  and  the  caiue  being  expected  to  occupy  a  considerable  time,  to  apply 
to  have  it  a[^inted  for  some  particular  day  not  earlier  than  the  26th  of  February, 
and  eoansel  were  instructed  to  make  the  necessary  application.  That  such  application 
was  made  on  the  17th  of  February  hy  Mr.  Serit.  Wilde  and  Mr.  Martin,  of  counsel 
wiUi  Ike  respective  parties,  and  t^e  Lord  Chief  Justice  atrpointed  the  trial  to  take 
plaM  on  the  2d  of  March  ;  but  Sir  W.  Follett,  the  plainti^s  counsel,  not  being  able 
tJien  to  attend,  a  second  application  was  made  on  the  18th  of  February,  and  the  cause 
fixed  for  [6721  the  26th  of  February,  on  which  and  the  following  day  the  cause  was 
tiied.  That  in  the  affidavit  of-  increase  it  is  stated  that  the  witness  G.  D.  Dale  left 
his  residence  on  the  16th  and  arrived  in  London  upon  his  subpoena  on  the  18th  of 
Febnuuy ;  but  in  consequence  of  the  postponement  the  said  G.  D.  Dale  on  the  19th 
returned  to  his  residence,  and  again  attended  on  his  subpoBua  on  the  25th  of 
February.  That  the  defendant's  attorneys  contended  before  the  master  that  the  said 
G.  D.  L^te  was  unnecessarily  reqaired  to  leave  his  residence  so  early  as  the  16th,  and 
Uut  the  plaintiff's  attorneys  should  have  written  to  postpone  his  coming  to  London. 

"That  ihe  master  allowed  to  tbe  plaintiff  the  whole  fees  paid  to  three  of  the 
eoanael  for  the  pluntiff,  with  the  exception  of  Sir  W.  Follett,  who  was  specially 
retained  and  brought  in,  from  which  30  guineas  were  taken  off,  70  guineas  being  con- 
ndered  by  the  master  as  a  full  fee  had  he  not  been  so  specially  brought  in. 

"That  the  master  disallowed  one  copy  of  the  plaintiffs  brief  and  other  papers,  and 
tiie  fee  of  331.  pud  to  Mr.  Martin  with  such  brief  on  the  part  of  the  plaintiff. 

**  That  the  fees  so  allowed  to  counsel  were  as  follows : — 

"To  Sir  W.  Follett  70  guineas. 

"To  Mr.  E.  V.  Richards  50  guineas. 

"  To  Mr.  Serjt.  Wraiigham  40  guineas. 

"That  the  master  so  allowed  the  sum  of  twenty  guineas  for  the  fee  paid  to 
Sir  W.  Follett  on  shewing  cause  against  the  rule  for  a  new  trial,  although  Sir 
W.  Follett  did  not  aigue  on  the  said  rule ;  and  that  a  farther  sum  of  21.  48.  6a.  was 
also  allowed  for  a  refresher  paid  to  Sir  W.  Follett,  and  for  his  clerk,  and  for  the  usual 
attendances  upon  him. 

"That  the  master  disallowed  one  copy  of  the  plaintiffs  brief  to  shew  cause  a^inst 
the  rule  nisi,  and  the  fee  of  81.  ISs.  paid  to  Mr.  Martin  with  such  brief.  That  [673] 
the  brief  on  the  part  of  the  plaintiff,  to  shew  cause  against  the  rule  nisi,  consisted  of 
nine  sheets  of  paper,  and  did  not  detail  the  evidence  given  upon  the  said  trial ;  and 
that,  as  an  appendix  to  such  brief,  a  copy  of  the  short-hand  writer's  notes  of  the 
evidence  given  upon  the  trial,  was  made  for  each  of  the  plaintiff's  counsel ;  and  that 
the  master  disallowed  three  out  of  the  four  copies  of  such  evidence,  but  allowed  as  for 
Uie  one  copy  tiie  sum  of  31L" 

B.  V.  Richards  for  the  plaintiff.  The  master  should  have  allowed  the  4001.  paid 
to  Captain  Warren^  and  not  merely  1601  for  the  second  detention.  It  is  difficult  to 
see  how  any  distinction  can  be  drawn  between  the  two  detentions,  and  how  the  first 
can  be  said  to  be  costs  in  the  cause,  and  the  second  costs  under  the  rule  for  a  new  trial. 
It  is  clear  that  both  detentions  were  with  a  view  to  the  first  trial,  for  there  is  no 
pretence  for  alleging  that  the  captain  was  detained  in  this  country  on  account  of  the 
second  trial.  He  may  die  before  the  next  trial,  or  the  plaintiff  may  not  choose  to  call 
him.  [Tindal  C.  J.  The  first  detention  was  necessary  for  the  real  decision  of  the 
cause.  Maule  J.  It  may  be  argued,  that  if  the  first  detention  was  applicable  to  the 
trial  which  has  fafled,  it  will  be  equally  applicable  to  the  second  trial.]  It  was  held 
in  Treinam  v.  Barrett  (6  Taunt  88,  1  Marsh.  463),  that  if  a  witness  is  bonfl  fide  sent 
from  a  foreign  country  for  the  sake  of  his  testimony  in  an  intended  action,  though  the 
vrit  is  not  sued  out  until  after  his  arrival,  the  plaintiff  is  entitied  to  the  costs  of 
bnnguig  him  over,  his  subsistence,  and  compensation  for  his  loss  of  time  spent  here 
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peuding  the  suit,  for  the  purposes  thereof,  and  to  the  costs  of  his  return.  So,  in 
Lonergan  v.  The  B&yaX  Exchange  Assurance  (7  Bingh.  725,  5  M.  &  P.  447),  it  was 
decided  ^1674}  that  a  successful  party  is  entitled  to  the  expense  of  detaining  a  foreign 
witness  in  this  oounti^  to  await  the  trial  of  the  cause,  although  opportunity  is  afforded 
of  examination  upon  interrogatory.  So  in  Mount  v.  Larkias  (8  ^ngh.  195,  I  Moa  & 
So.  367),  subsistence  was  allowed  in  costs  in  a  policy  cause  to  the  master  of  a  ship 
insured,  a  material  witness,  from  tiie  time  of  suDpoBna  to  the  tame  of  trial,  althou^ 
the  witness  resided  in  England,  was  not  examined,  was  a  master  in  the  Royal  Navy, 
and  did  not  shew  the  permission  of  the  Admiralty  for  faim  to  engage  in  the  merdiant 
service.  Also,  in  Temperhy  v.  ScoU  (8  Bingh.  392,  1  Moo.  &  Sc.  601),  it  was  held 
that  a  captain  of  a  ship  was  properly  allowed  for  his  subsisteooe  according  to  his 
station,  for  the  whole  time  during  which  he  was  detained  to  give  evidence  as  a  witness 
in  the  cause. 

With  respect  to  the  witness  from  Kendal,  the  master  cannot  be  said  to  have 
allowed  too  much ;  there  would  have  been  nothing  unreasonable  if  he  bad  allowed  the 
whole,  401.  38. 

The  allowance  of  on\y  one  copy  of  the  evidence  in  a  case  where  so  much  depended 
on  the  particular  expressions  of  the  witnesses,  is  deu-ly  insufficient  It  was  as  neoes* 
sary  that  each  of  the  counsel  should  be  furnished  with  a  copy,  as  t^iat  they  should 
have  separate  briefs. 

Sir  T.  Wilde,  Serjeant,  contr^L  The  master  ought  to  have  disallowed  tiie  150L 
for  the  second  detention  of  the  captain,  as  well  as  the  2501.  for  the  former  detention. 
The  costs  of  detaining  a  witness  are  costs  in  the  cause,  and  ought  to  abide  the  ultimate 
event ;  for  the  detention  of  a  witness,  whether  for  a  long  or  a  short  period,  does  not 
fall  within  the  costs  of  the  rule  for  a  new  trial.  [Tindal  C.  J.  I  think  the  master 
was  right  [676]  as  to  the  first  detention  of  the  captain,  for  the  matter  is  still  in  fieri. 
Coltman  J.  Suppose  the  captain  had  been  detained  only  two  days  1]  Where  a  witness 
is  dettuned  for  a  long  period,  his  detention  is  referable  rather  to  the  general  conduct 
of  the  cause  than  to  any  particular  trial.  As  respects  the  witness  Bale,  too  much  has 
been  allowed,  for  it  is  dear  that  he  need  not  have  been  sent  for  so  soon.  With  re^rd 
to  ike  amount  of  fees  to  counsel,  the  court  will  not  interfere  with  the  master's  discre- 
tion. But  Hhe  allowance  of  Sir  W.  FoUett's  fees  d^f^^  cannot  be  swiported,  for  he 
was  not  in  a  situation  to  be  heard  in  this  court  (a).  [I^lodal  C.  J.  The  master  says 
that  he  allowed  the  fee  paid  to  Sir  W.  FoUett  under  a  belief  that  he  was  entitled  to 
be  heard.]  There  can  be  no  doubt  tMt  one  copy  of  the  evidence  was  enough  for  the 
plaintiiTs  counsel  [Tindal  C.  J.  We  all  think  that  one  copy  of  the  evidenoe  was 
sufficient.] 

Richards  replied. 

Tindal  C.  J.  With  respect  to  the  fees  to  counsel,  the  ancient  practice  is,  for  the 
junior  counsel  to  take  notes,  although  he  cannot  be  heard.  The  fee  to  Mr.  Martin, 
therefore,  should  have  been  allowed.  As  Sir  W.  FoUett,  however,  could  not  be  heard 
by  the  court  (a^,  tiie  fee  paid  to  him  should  have  been  disallowed.  With  respect  to 
the  only  remaining  pointy  as  to  the  1601.  fdlowed  for  the  second  detention  of  the 
captain,  I  cannot  say  that  Idle  master  has  exercised  an  improper  discretion  in  allowin|; 
that  sum ;  for  tiie  captain  was  not  like  an  ordinary  witness  who  could  be  sent  ftn*  at 
any  time. 

The  rest  of  the  court  concurred. 

Rule  accordingly. 

[676]   CoLLYER  V.  STENNsnr.   May  24,  1843. 

[S.  C.  5  Scott,  N.  E.  34 ;  12  L.  J.  C.  P.  73.] 

Cose,  by  a  tackle-house  ^rter  of  the  city  of  London,  claiming  a  right  to  the  landia^ 
and  porterage  of  certain  goods  imported  into  the  port  of  I^ndon.  The  declamtaon 
alleged,  "that  from  time  whereof,  &c.,  the  mayor  and  commonalty  and  eitueos 
of  we  dty  of  London  have  had,  and  have  been  used  and  accustomed  to  have,  and 
ought  of  right  to  have  had,  and  still  of  right  ought  to  have,  by  themselveB  and 

(a)  Not  having  been,  as  Mr.  Richards,  engaged  in  the  cause  before  the  Festnatioaa 

of  the  practice  of  the  court 
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penoDs  by  them  in  Uiafc  behalf  d^tod,  appointed,  and  permitted,  the  work  and 
hboor  ol  unshipping,  landings  carrying,  ana  loading,  except  to  the  houses  of  aliens, 
all  goods,  wares,  and  merchandise  imported  into  the  port  of  London  and  not 
orauigiied  to  aliens  or  an  ^en,  for  reaBooable  reward  in  that  behalf." — Among  othw 
docomentaiy  evidenoe  tiie  plaintiff  put  in  an  act  of  common  council  of  tiie  of 
March  1607,  which,  after  reciting,  '*  that  the  freemen  tackle-house  porters  and  steeet 
porters  had  vehemcoitly  oomphuned  against  the  porters  under  the  packer  (or  alien 
porters)  of  the  said  city,  for  that  they  of  late  time  had,  contrary  to  usage,  intruded 
into  the  labour  and  business  of  packing,  shipping,  and  unshipping,  lading  and  taking 
up,  as  well  of  the  goods  of  English  merchants  as  of  strangers,  where  they  had  been 
accustomed  to  desi  only  in  the  labour  of  packing,  shipping,  unshipping,  lading,  and 
taking  up  of  the  goo(Ui  and  merchandises  of  merchants  strangers,"  enacts,  "that 
the  portOTs  to  the  packer  of  goods  of  m<nchants  strangers  in  the  said  city  shall  not 
in  anywise  intermeddle  or  deal  with  the  ahiroiiig  unshipping,  &c.  of  any  manner 
of  gpodoj  wares,  or  merchandiaes  of  any  merchant  ot  merchants,  or  of  any  other 
pnson  or  peracms  whatsoever  Endish  bcun,  is  or  shall  be  free  of  the  said  city 
a*  not  free,  but  shall  content  themselves  with  the  labour  of  packing,  shipping 
unshipping  &c.,  the  goods,  wares,  and  merchandises  of  merchants  strangers  only. 
An  inspeximus  chart-er  of  Charles  I.  was  also  produced,  granting  and  confirming  to 
the  mayor,  aldermen,  and  commonalty  of  the  City  of  London  amongst  other  things, 
'*the  offices  and  occupations  of  carriage  and  porterage  of  all  wools,  &c.  and  all  other 
merchandises  whatsoever,  as  well  of  a  denizen  whose  father  is,  was  or  should  be  an 
alien  bom  out  of  the  limits  of  our  allegiance,  &c.,  as  of  an  alien  bom  beyond  the 
tMs,  &e.y  which  shall  be  carried  into  London  from  the  rirer  of  Thames  to  the  house 
or  repootoiy  of  such  alien  aforesaid,  and  from  thence  to  the  same  river."  A  subse- 
quent clause  provides,  "  that  no  other  porter,  &c.  shall  presume  to  intermit  or  intrude, 
oc  to  carry  or  lade  any  of  tiie  said  goods  or  merchandises  from  any  wharf  or  shore 
witiuD  the  limits  aforesaid,  to  any  ship  or  vessel,  or  to  unlade  any  goods  or  merchan- 
dises from  any  ship  or  vessel  upon  any  wharf,  shore,  or  land  within  the  limits 
afffesaid,  without  tne  special  appointment  or  licence  of  the  said  mayor,  &c. ;  and 
that  the  porter  or  carrier  appointed  by  the  mayor,  &c.  shall  have,  &c.,  from 
the  said  merchants,  as  well  aliens  bom  without  the  allegiuioe  of  us,  &c  in 
parts  beyond  the  seas,  as  of  the  said  denizens  bora,  &c.  within  the  power  or 
aU^ianoe  of  us,  &c,  whose  father  is  or  shall  be  an  alien  bom  without  the  allegiance 
(A  us,  &C.  for  carnage  or  portage  of  the  said  goods,  such  sums  of  money,  &a  as  in  a 
certain  schedule  to  these  presents  annexed  are  mentioned,"  &c.~It  appeared  from 
parol  evidence,  that  whenever  goods  of  aliens  had  been  imported  into  the  port  of 
iiUKion  consigned  to  English  merchants,  they  were  taken  by  the  tackle-house 
porters ;  but  u  the  alien  porters  disputed  t^eir  right,  aad  it  turned  out  that  the 
goods  belonged  to  an  ali^  tiiey  were  ^ven  up  to  the  alien  porters. — Held,  that 
Uie  allegation  in  Uie  declaration  was  not  sustained,  as  the  evidence  shewed  that  the 
li^ts  granted  or  oon&med  by  the  charter  of  Charles  I.  of  tiie  unshipping  and 
porterage  of  aliens'  ^oods  (all  of  which  were  abolished  by  the  3  ft  4  W.  4,  c.  66,  and 
io  agreement  made  m  pursuance  of  that  statute),  were  not  confined  to  goods  luided 
•ad  sent  to  the  houses  of  alieoia,  but  extended  to  all  goods  of  aliens  imparted  into 
the  port  of  London. 

Case.  The  declaration  stated  that  from  time  whereof  the  memory  of  man  was  not 
to  the  contrary,  the  mayor  and  commonalty  and  citizens  of  the  city  of  Lon-[677]-don 
liave  been  used  and  accustomed  to  have,  and  ought  of  right  to  have  had,  and  still  of 
ri^  ought  to  have  by  themselves  and  the  persons  by  them  in  that  behalf,  deputed, 
fRNnnted,  and  permitted,  tike  work  and  labour  of  unshipfnng,  landing,  carrying,  load- 
iog^  and  housiiu;  (except  to  the  houses  of  aliens^  of  all  goodsi  wares,  and  merchandise 
iBVorted  into  t£e  port  ot  Ixmdon,  and  not  consigned  to  aliens  or  an  ^en,  for  reason- 
me  reward  in  that  behalf ;  that  also  &om  time  whereof  the  memoiy  <rf  man  was  not 
to  the  contrary,  the  mayor,  aldermen,  and  commons  of  the  said  city  in  common 
nnncfl  assembled,  have  been  used  and  accustomed  to  make  and  pass,  and  of  right 
ought  to  have  made  and  passed,  and  still  of  right  ought  to  make  and  pass,  when 
w  as  by  them  deemed  meet,  acts  and  ordinances  for  the  distribution  of  the  said 
vork  sod  labour,  and  the  ordering  and  regulating  of  the  persons  deputed,  appointed, 
ud  pennitted  as  afwesaid ;  that  ahw  from  time  whereof  the  memory  of  man  is  not 
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to  the  contrary,  the  mayor  and  aldermen  of  the  said  city  with  the  consent  of  the 
commonalty  in  common  council  assemhied,  have  been  used  and  accustomed  to  make, 
and  of  right  ought  to  have  made,  and  still  of  right  ought  to  make,  when  and  as  by 
them  deemed  meet,  ordinances  for  remedying  bad  and  defective  customs  and  [679] 
matters  newly  arising  and  requiring  amendment,  and  for  which  no  remedy  had  been 
provided,  such  ordinances  being  reasonable,  not  prejudicial  to  the  King  or  the  people, 
and  not  repugnant  to  the  laws  or  statutes  of  England ;  which  same  custom  and 
other  costoms,  liberties,  priTileges,  uid  franchises  of  the  said  dty  were  by  the  aatborit^ 
of  a  certwn  parliament,  held  in  the  seventh  year  of  the  reign  of  Kin^  Bidiard  tne 
Second,  ratified  and  confirmed  to  the  then  mayor,  commonalty,  and  citazens  of  tiie 
said  city  and  their  successors;  that  also  before  the  committing  of  the  grieTainei 
thereinirfter  mentioned,  to  wit  on  the  27th  of  March  1798,  by  a  certain  act,  and 
ordinance  then  made  by  the  mayor,  aldermen,  and  commons  of  the  said  city  in  common 
council  assembled,  it  was  enacted  and  established  among  other  things,  that  the  tackle- 
house  porters  belonging  to  the  said  city,  and  no  other  person  or  persons  whatsoever, 
shoold  have,  enjoy,  and  perform  the  work  or  labour,  with  the  assistance  of  such 
persons  as  should  be  employed  by  them  respectively  in  manner  thereinafter  meDtaoned, 
of  unshipping,  landing,  canying,  loading,  and  housing  of  all  goods,  wares,  and 
merchfuadise  whatsoever,  which  should  be  imported  into  the  port  of  I^ndon  in  any 
ship  or  vessel  which  should  come  from  all  or  any  place  north  of  the  United  States 
of  America  (Hudson's  Bay,  Quebec,  Canada,  and  Nova  Sootia  only  ezoepted),  France, 
Spain,  Portugal,  Holland,  Hamburgh,  Bremen,  (Germany,  Uie  coantriea  <»lled  the  East 
Countries,  Russia,  Italy,  Turkey,  &rbary,  Morocco,  Gibraltar,  the  Meditemmean,  th« 
South  Seas,  that  part  of  America  south  of  the  United  States,  the  East  Indies,  Asia, 
and  Africa,  and  of  all  lead,  wine  and  brandy  which  should  come  from  the  Britisli 
plantations,  and  all  other  puts  and  places ;  and  it  was  also  thereby  further  enacted, 
that  it  should  be  lawful  for  each  tackle-house  porter  to  employ  one  or  more  servant 
or  servants,  according  as  [679]  the  quantity  of  business  might  require,  and  that  eveiy 
such  servant  should  be  diily  and  regularly  admitted  one  of  the  ticket-portet?  of  the 
said  oit^ ;  and  it  was  thereby  also  further  enacted,  and  established  that  the  tackle- 
houae  and  ticket  portera,  or  any  or  either  of  them  should  not  take  for  their  wwk  or 
labour  more  than  was  limited  or  appointed  for  the  same,  in  and  hy  the  table  schedule 
thereinafter  inserted  upon  pain  as  therein  mentdoned :  that  also  afterwards  and  before 
the  committing  of  the  grievances  hereinafter  mentioned,  to  wit  on  the  I  Ith  of  June 
1801,  by  a  certain  other  act  and  ordinance  then  made  by  t^e  mayor,  aldermen,  and 
commons  of  the  said  city  in  common  council  assembled,  it  was  enacted  and  established, 
that  from  and  after  the  15th  of  June  1801,  the  said  clause  in  the  said  act  of  common 
council  of  the  27th  of  March  1798,  by  which  it  was  enacted,  that  the  tackle-house 
porters  belonging  to  the  said  city,  and  no  other  person  or  persons  whatsoever  should 
perform  the  work  or  labour  of  unshipping,  landing,  carrying,  loading,  and  housing  of 
all  goods,  wares,  and  merchandises  wnateoever,  which  should  be  imported  into  the 
port  of  London,  in  any  ship  or  vessel  which  should  come  from  all  and  any  place  or 
places  north  of  the  United  States  of  America,  &c.  as  thereinbefore  mentioned  should 
be  and  the  same  was  thereby  repefded;  and  it  was  thereby  further  enacted  and 
established  that  the  tadde-house  portov  belonging  to  the  said  city,  and  no  other 
person  or  persons  whatsoever,  should  have  and  enjoy  the  work  or  lobonr  with  the 
assistance  of  such  persons  as  should  be  employed  by  them  respectively,  in  manner 
mentioned  in  the  said  act  of  the  27th  of  March  1798  of  unshipping,  landing,  carrying 
loading,  and  housing  of  all  goods,  wares,  and  merchandises  whatsoever,  which  shouM 
be  imported  into  the  port  of  London  in  any  ship  or  vessel  which  should  come  horn 
all  and  any  place  and  places  north  of  the  United  States  of  America  [680]  (Hudson's 
Bay,  Quebec,  Canada,  and  Nova  Scotia  only  excepted),  France,  Spain,  Portu^ 
Holland,  Hamburgh,  Bremen,  Germany,  the  countries  called  the  East  Countries, 
Russia,  Italy,  Turkey,  Morocco,  Gibraltar,  the  Mediterranean,  the  South  Seas,  that- 
put  of  America  south  of  the  United  States  (Surinam,  Demarara,  and  Berbice  only 
excepted),  t^e  East  Indiei^  Asia,  and  Africa,  and  of  all  lead,  wine  or  bnuidy  which 
should  come  from  the  Brituh  pluitations,  and  all  other  parts  and  places. 

That  after  the  making  of  the  said  several  acts  and  ordinances,  and  after  the  sud 
16th  of  June  1801,  to  wit  on  the  8th  of  January  1836,  divers  to  wit,  163  casks  of 
olive  oil,  not  consigned  to  aliens  or  an  alien,  were  imported  into  the  said  port  of 
London,  in  and  by  a  certain  ship  called  the  "  Sustui  and  Anne  "  which  came  with  tin 
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Slid  casks  of  olive  oil  cm  booitl  Uiereof,  into  the  said  port  from  France,  to  wit  from 
HaneiUes  in  t^e  kingdom  of  Fnmce ;  Uiat  the  said  oaaks  of  olive  oil  then  were  in  and 
00  board  of  the  said  ship  at  a  certain  wharf  within  the  said  city  called  Botolph  Whturf, 
and  ready  and  about  to  be  unshipped,  landed,  and  carried  otherwise  than  to  the  house 
or  booses  of  aliens  or  an  alien ;  that  before  the  said  casks  of  oil  were  so  imported  as 
■foresaid,  ike  plaintiff  was,  and  from  thenceforth  continually  hitherto  has  been,  and 
•till  is  a  tackle-home  porter  belonging  to  the  said  city,  and  that  at  the  time  when 
the  said  casks  of  <^ve  oil  were  so  ready  and  about  to  be  unshipped,  landed,  and 
earned  as  herranbefore  mentioned,  and  uao  at  the  lime  when  the  said  casks  of  olive 
oil  wen  unshipped,  landed,  aod  carried  as  hereinafter  mentioned,  he  the  plaintaff  was 
on  Qie  said  wharf  with  divers  to  wit,  three  servants,  then  being  ticket-porters  of  the 
said  dty  duly  and  regularly  admitted,  and  then  was  ready  and  willing  and  offered  to 
ooship,  land,  and  carry  the  said  casks  of  olive  oil,  and  no  other  tackle-porter  belong- 
iu;  to  the  said  city  then  was  present  to  unshij^  land,  or  carry  the  said  casks  of  olive 
uT;  of  all  which  ^mises  the  defendant  [681]  before  and  at  the  time  of  the  com- 
BiiUing  of  the  grievances  thereinafter  mentioned  had  notice,  yet  the  defendant^ 
sltbough  he  was  not  at  the  time  of  the  committing  of  the  grievances  thereinafter 
mentiffiied,  <Hie  of  the  tackle-house  porters  belonging  to  the  said  city,  and  well  knowing 
that  the  pluntiff  tiien  was  one  <^  sucfa  tackle-house  porters,  and  then  was  ready  and 
willing  to  unship,  land,  aad  carry  the  said  casks  of  olive  oil,  and  that  tackle-house 
porters  belonging  to  the  said  city,  and  no  other  person  or  persons  whatsoever,  ought 
to  have,  en^y,  and  perform  such  wcx-k  and  labour  with  sudi  assistance  as  in  the  said 
ndted  ordinanoes  in  tiuit  behalf  mentioned ;  but  contriving,  and  wrongfully  and 
iajuriously  intending,  to  deprive  the  plaintiff  of  the  gains  and  profits  which  otherwise 
wouH  have  accrued  to  him  from  or  by  reason  of  his  unshipping,  landing,  and  carrying 
the  said  casks  of  olive  oil,  and  otherwise  to  injure  the  plaintiff  in  that  behalf,  hereto- 
fore, to  wit  on  the  day  and  year  last  aforesaid,  wrongfully  and  injuriously  hindered 
aod  prevented  the  plaintiff  from  unshipping,  luiding,  and  cariying  the  said  casks  of 
otive  oil  or  any  part  thereof,  and  wrongfully  and  injuriously  did  then,  to  wit,  by 
eertain  persons  by  him  in  that  behalf  employed,  and  which  sune  persons  were  not, 
nor  was  any  of  them  then  tackle-house  porters  or  a  tackle-house  porter  belonging  to 
the  said  city,  aad  otherwise  than  to  the  house  or  houses  of  aliens  or  an  alien,  unship, 
land,  and  carry  the  said  casks  of  olive  oil ;  by  means  wherecrf  the  plaintiff  then  wholly 
lost,  and  was  deprived  of,  all  the  gains  and  profits,  unounting  in  the  whole  to  a  large 
mm  ui  money,  to  wit  the  som  of  lOOL  which  might  and  ou^t  to  have  accrued,  and 
ttha  ■  iuu  would  have  accrued  to  the  plaintiff  from  and  by  reason  of  his  unshipping, 
hading  and  carrying  tiie  said  casks  of  olive  oil.    To  the  plaintiff's  damage  of  1001. 

Pleas :  firsts  not  guilty ;  secondly,  that  the  mayor  and  [682]  commonalty  and 
eitzxena  <^  the  city  of  London  have  not  from  time  whereof  the  memory  of  man  was 
not  to  the  oontaary,  had,  nor  have  they  been  used  and  accustomed  to  have,  nor  ought 
al  right  to  have  had,  nor  still  of  right  ought  they  to  have  by  themselves  and  the 
peraons  by  them  in  that  behalf  deputed,  appointed,  and  permitted,  the  work  and 
labour  of  unshipping  landing  carrying,  loading,  and  housing,  except  to  the  honses 
of  alima,  of  all  goods,  wares,  and  merchandise  imported  into  we  port  of  London,  and 
not  consigned  to  aliens  or  au  alien,  for  reascmable  reward  in  that  b^ialf ,  mode  et  f  omi& ; 
eawhidiog  to  die  eountiy. 

Tlurd  plea,  that  from  time  whereof  the  mmuny  of  man  was  not  to  the  contraiy, 
the  aa-yor,  aldennen,  and  commons  of  the  said  city  in  common  council  assembled 
bave  not  bero  used  and  aocnstomed  to  make  and  pass,  nor  of  right  ought  they  to 
have  made  and  passed,  nor  still  of  right  ought  they  to  make  and  pass  when  and  as  by 
them  deemed  meet,  acts  and  ordinances  for  the  distribution  of  the  said  work  and 
labour,  and  the  ordering  and  regulating  of  the  persons  deputed,  appointed,  and 
pcnaifcted,  as  in  tJbe  declaration  admitted,  modo  et  form& ;  concluding  to  the  country. 

Fourth  plea,  that  the  said  act  and  ordinance  in  the  declaration  mentioned,  and 
theran  samKMed  to  have  been  made  by  the  said  mayor,  aldermen,  and  commons 
of  the  said  city  in  common  council  assembled,  was  not  made  by  the  said  mayor, 
Mermeo^  and  commtHU  in  common  council  assembled,  modo  et  fonnft ;  concluding  to 
the  country. 

The  plaiiitiff,     his  replication,  joined  issue  on  each  <rf  tdkwe  pleas. 
At  the  trial  befiore  Tindal  C.  J.,  at  the  sittings  in  London  after  Trinity  term,  1840, 
the  fblknring  facta  sppeand  :~ 
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The  plaintiff  was  a  tackle-porter  appointed  by  the  [683]  Mercers'  CompAD;,  aod 
the  defendant,  who  was  a  wharfinger,  was  the  occupier  of  Botolph  Wharf  in  die  city 
of  London.  A  ship  called  the  "  Susui  and  Anne  of  Ipswich,  having  arrived  at  the 
defendant's  wharf  from  Marseilles  with  a  cargo  of  olive  oil,  the  plaintiff  went  to  the 
wharf  on  the  8th  of  January  1836,  and  claimed  a  right  to  land  the  catga  The 
defendant,  however,  refused  to  allow  him  or  his  assistants  to  do  and  employed 
other  parties  to  unload  the  vessel.  The  cargo  belonged  to  alien  merohantB,  who  ud 
consigned  it  to  merchants  in  London,  and  osd  drawn  bills  on  the  consignees  for  the 
proceeds,  which  bills  had  heesa  accepted. 

The  plaintiff  put  in  the  following  dooumentary  evidence  to  establish  the  right 
claimed: — 

An  act  of  common  council  of  the  25t^  of  October  1670,  panting  to  the  oompony 
of  cloth-workers  four  porters. 

An  act  of  common  council  of  the  15th  of  August  1579,  which  recited  that 
certain  parties  had  been  appointed  to  give  "  their  opynions  touchinge  the  establiehiDse 
of  a  certeyn  order  for  the  nomber  of  tackle-houses  for  porters,  and  cbieflye  shoulde 
consider  whether  it  be  necessarye  that  the  companyes  latelye  erected  shoulde  w 
continue  or  not."  The  report  of  the  persons  so  appointed,  set  forth,  among  other 
things,  that  "  it  is  thought  good  that  thas  tackle-houses  idreadye  erected  shall  stande 
in  force  as  followeth :  first,  whereas  in  reascxi  of  the  Fbokers'  Companye,  focaimudi 
as  they  have  the  onely  worke  of  strangers,  ought  in  equytye  to  be  restrayned  from 
woitinge  to  anye  cytizens,  yet  for  that  it  is  oonvenyent  that  all  men  maye  make 
chmse  of  bis  owne  worekmen,  the  aaide  porters  shall  be  at  libertye  to  woike  ■ 
well  to  cytizens  as  forryners,  alwayes  provided  that  such  persons  as  shall  hnfiiftsr 
be  admitted  into  the  saide  socyetye  of  porters  shall  be  freemen  and  no  forrens." 

[684]  "And  forasmuch  as  it  appeareth  to  the  saide  L.  Maior,  aldermen,  and 
common  counsell  that  the  saide  orders  so  devised  and  reported  by  the  persones  so 
appoynted  as  is  afforesaide,  be  good  and  beneficiale  to  the  cytye  to  be  observed :  It 
is  therefore  ordeyned  and  enacted  by  the  L.  Maior  and  his  wordiippfuU  brethren  the 
aldermen  and  the  common  counsell  assembled,  and  by  aucthorytye  of  the  same,  that 
the  saide  orders  above  recyted  shal  be  dulye  kept,  obayed,  and  performed  aoconUnge 
to  the  forme,  tenor,  tuid  purport  thereof,  anye  other  acte  of  common  oounsell,  ordon- 
ances,  usage,  or  other  matter  heretofore  had  or  made  to  the  contnuye  in  anye  win 
notwitiistuidin^" 

An  act  of  common  council  of  the  36th  of  Marob  1607,  by  which,  after  redtint 
"  that  the  freemen  tackle-house  porters  and  street  porters  had  vehemently  complainra 
against  the  porters  under  the  packer  of  the  said  city,  for  that  they  at  late  time  had, 
contrary  to  usage,  intruded  into  the  labour  and  business  of  pactnng,  shipping,  and 
unshipping,  landing  and  taking  up  as  well  of  the  goods  of  English  merchants  as  <A 
strangers,  where  they  had  been  accustomed  to  deal  only  in  the  labour  of  packiDg, 
shippmg,  unshipping,  lading,  and  taking  up  of  the  goods  uid  merchandises  of 
merchant  strangers,'  it  was  amongst  other  things  "  ordeyned  and  established  tiry  the 
Bight  Honourable  the  Lord  Maior,  the  aldermen  his  brethren,  and  the  oommona  n 
common  counsell  assembled,  and  by  the  aul^oril^  of  the  same,  tha,t  no  person  or 
persons  whatsoever  shall  at  any  tyme  hereafter  be  admytted  or  idlowed  in  any  of  the 
tackle-houses  in  the  said  cyttie  as  a  maister  or  fellow  porter*  unless  hee  bee  a  freeman 
of  the  said  cyttae,  and  shall  be  thweunto  admytted  and  allowed  by  master,  wardens 
and  courts  of  assystantes,  of  such  worshipful  companye  of  this  cyttie  as  shall  have  a 
tackle-house,  or  hath  had  [686]  usuall  porters  apperteyningo  to  a  tackle-house  in  the 
said  cyttie." 

"  And  it  is  likewise  ordeyned,  enacted,  and  established  by  authoritye  afwe- 
said,  that  the  porters  oommonlye  called  the  porters  to  the  packer  of  the  gooddes  of 
merchaunto  straungers  in  the  said  cyttie,  or  an^  of  them,  shall  not  at  any  tyme  or 
tymes  hereafter  in  any wyse  intmneddQe  or  deal  with  ^e  shipping,  unahippuij^  liidinge, 
unladinge,  packinge,  taldng  upp,  carriage  or  housinge  of  auy  manner  or  gooddea, 
wares,  or  merchandizes  of  any  merchaunte  or  merchauntes,  or  of  any  other  perwn  or 
persons  whatsoever,  Ei^lish  borne,  that  is  or  shall  bee  free  of  the  said  t^ttie  or  not 
free,  but  sh^  conttnit  tnemselves  with  the  labour  of  packinge,  shippinge,  unshippingei 
ladinge,  unladinge,  taking  upp,  portage,  and  housing  <rf  t^ie  gMddea,  wares,  ud 
mercoEUidises  of  merchant  strangers  onlye." 

An  extract  from  the  proceecungs  at  a  common  council  held  on  the  36th  of  Janoaiy 
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1606,  wbenby  a  taekle-house  which  had  then  lately  been  erected  by  the  Meroera' 
Company,  vas  ratified  and  confirmed. 

An  act  of  council  of  the  16th  of  October  1766,  for  adjusting  the  differ^ 

6D0BS  which  then  existed  between  the  tackle-house  porters  and  ticket  porters. 

An  act  of  common  council  of  the  6th  of  December  1712,  enacting,  that  instead  of 
two  only  one  ^vemor  of  tiie  fellowship  or  society  of  porters  di  tiie  city,  should  in 
fatore  be  appomted. 

An  act  of  common  council  of  the  27th  of  March  1798,  for  settling  the  differences 
between  t^e  tackle-house  and  ticket  porters,  and  to  prevent  obstructions  and  delay  in 
die  business  of  the  merchants,  which  enacted  among  other  things,  **  that  the  taokle- 
boQse  porters  belonging  to  this  city,  imd  no  other  person  or  persons  whatsoever, 
shook!  have,  enjoy,  and  perform  the  work  or  labour, — with  the  assistuioe  of  such 
persons  [688]  as  should  be  employed  by  them  respectively  in  manner  thereinafter 
mentioned, — %i  unshipping,  landing,  carrying,  loading,  and  housing  of  all  goods,  wares, 
and  mOTchandises  whatsoever  which  should  be  imported  into  the  port  of  London  in 
any  ship  or  vessel  which  should  come  from  all  and  any  place  or  places  north  of  the 
United  States  of  America,  (Hudson's  Bay,  (.Quebec,  Canada,  and  Nova  Scotia  only 
excepted),  France,  Spain,  Portugal,  Holland,  Hambro,  Bremen,  Germany,  the  countries 
eilled  the  East  Countries,  Russia,  Italy,  Turkey,  Barbary,  Morocco,  Gibraltar,  the 
Hediterranean,  the  South  Seas,  that  part  of  America  south  of  the  United  States, 
Ae  East  Indies,  Asia  and  Africa,  and  of  all  lead,  wine,  and  brandy  which  should  come 
from  the  ^tish  Plantations,  and  all  other  parts  and  places,  and  all  prize  goods 
cultured  on  board  any  ship  or  vessel,  and  which  should  be  brought  to  the  port  of 
London  uid  condemned  1^  the  Court  of  Admiralty  in  England ;  and  also  all  prize 
goods  wbidi  should  be  imported  from  the  places  tihereinbdore  respectively  allotted 
to  the  said  tackle-house  porters.** 

And  it  was  further  enacted,  "  tiiat  every  person  who  should  act  as  a  tackle-house 
porter,  ticket  porter,  or  packer's  porter,  otherwise  alien  porter,  or  who  should  inter- 
meddle with  the  work  or  laboiu:  or  either  of  them  within  the  city  of  London  or 
liberties  thereof,  or  receive  or  take  any  of  the  emoluments  of  any  or  either  of  them 
not  being  duly  authorized  so  to  do,  should  forfeit  and  pay  for  every  such  offence  the 
sum  of  SL" 

And  it  was  also  enacted,  "that  the  packer's  porters,  otherwise  called  alien  jrarters, 
or  any  of  them,  should  not  in  anywise  intermeddle  in  the  labour  of  packing,  shipping, 
utlading,  or  oUterwise  intermeddle  with  any  goods,  wares,  and  merchandises  except 
soch  as  belong  to  merchant  strangers ;  and  should  not  employ  any  person  or  persons 
under  them,  except  such  as  shouldbe  duly  [6871  and  regularly  admitted  ticket  porters 
of  tlus  city,  upon  pain  of  forfeiting  and  pajang  for  every  such  offence  the  sum  of  SL" 

And  it  was  further  enacted  amongst  other  things,  "  that  if  any  porter  whatsoever 
•boold  at  any  time  or  times  refuse  to  pack,  lade,  ship,  unlade,  land,  carry,  load,  unload, 
or  otherwise  deliver  any  goods,  wares,  and  merchandises  of  any  merchant  or  merchants 
whatsoever  (other  ttum  and  except  such  as  belong  to  merchant  strangers)  upon  every 
reasonable  request  from  time  to  time  for  that  purpose  made,  every  porter  so  offending 
without  reasonable  excuse,  to  be  allowed  and  certified  by  the  governor  of  the  said 
•odety  for  the  time  being  (who  was  thereby  authorised  and  required  to  allow  and 
certify  the  same  from  time  to  time  if  he  in  his  discretion  should  think  proper),  should 
forfeit  and  pay  for  every  such  offence  a  sum  of  money  not  exceeding  51.,  nor  less  than 
4(ta. ;  and  such  merchant  and  merchants  should,  and  lawfully  might  also  from  time 
to  time  when,  and  as  often  aa  the  case  should  happen  (if  no  porter  was  in  attendance 
and  ready  to  perform  the  work  of  which  the  declaration  of  such  merchant  and  one 
other  person  then  present  should  be  sufiicient  evidence),  employ  any  person  or  persons 
whatsoever,  to  pack,  lade,  ship,-  unlade,  land,  carry,  load,  unload,  or  otherwise  deliver 
his  or  their  goods,  wares,  and  merchandises  aforesaid,"  &c. 

An  act  of  common  council  of  the  11th  of  June,  1801,  whereby  it  was,  amongst 
ether  things,  enacted,  "  That  the  tackle-house  porters  belonging  to  this  city,  and  no 
other  person  or  persons  whatsoever  should  have,  enjoy,  and  perform  the  work  or 
labour  (with  the  assistance  of  such  persons  as  should  be  employed  by  them  respectively 
io  manner  mentioned  in  the  said  act  of  the  27th  of  Bfarch,  1798)  of  unshipping,  Uuiding, 
carr^nK  loading  and  housing  of  all  goods,  wares,  and  merchandises  whatsoever, 
vhia  UKxUd  be  inuoorted  into  the  port  of  [0B8]  London  in  an^  ship  or  vessel  which 
ihould  oome  from  aU  and  any  pbwe  and  plaices  north  of  the  United  States  of  America 
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(Hudson's  Bay,  Quebec,  Canada,  and  Nova  Sootta  aaXy^  excepted),  France,  Spun, 
Portugal,  Holland,  Hambro',  Bremen,  Qermanr,  the  countries  oalwd  the  East  Gomitrie^ 
Russia,  Italy,  Turkey,  Barfoary,  Morocco,  wbraltu',  the  Mediterraoean,  the  South 
Seas,  that  part  of  America  south  of  the  United  States  (Surinam,  Demerwa,  and 
Berbice  only  excepted),  the  East  Indies,  Asia,  and  Africa ;  and  of  all  lead,  wine,  ud 
brandy  which  should  come  from  the  British  pUuitations,  and  all  other  ports  and  places, 
and  all  prize  goods  captured  on  board  any  ship  or  vessel,  and  which  should  be  brou^t 
to  the  port  of  London,  and  condemned  by  the  Court  of  Admiralty  in  England ;  and 
also  all  prize  goods  which  should  be  imported  from  the  places  therein-before  rwpeo- 
tively  allotted  to  the  said  taokle-house  porters."  And  it  was  further  enacted,  "That 
all  and  every  other  the  clauses,  powers,  ^x>vision8,  and  authorities  and  table  of  ratea 
contained  or  referred  unto  in  the  said  act  of  the  27th  of  March  1798,  and  not  thereby 
varied  or  repealed  should  be,  and  the  same  were  thereby  declared  to  be,  and  remaiB 
in  fall  force  and  effect^  as  folly  and  effectually  to  all  intents  and  purposes  whataoem 
aa  if  the  same  several  clauses  were  tiierda  repeated  and  thereby  respectively  enacted, 
established,  and  ordained,  any  tiling  thereinbefore  contained  to  tiie  contrary  therwrf 
in  anywise  notwithstanding." 

Ebrtracts  from  the  charter  granted  to  the  city  by  King  Charles  the  Second  in  tbe 
sixteenth  year  of  his  reign,  setting  out^  by  iuspeximus,  a  charter  of  Charles  the  Fint, 
were  also  put  in,  among  which  were  the  following ; — 

"  To  all  to  whom  these  present  letters  shall  come  greeting :  Whereas  our 
beloved  the  mayor,  commonalty,  and  citizens  of  the  city  of  London  and  their  pre- 
decessors within  the  port  of  London,  within  the  [689]  liberties  and  franchises  of  the 
city  of  London  fuid  suburbs  thereof,  have  had,  exercised,  and  enjoyed,  or  daimed  to 
have,  exercise,  and  enjoy,  the  office  of  packwe  of  aM  cloths,  wools,  woolfeUs,  calf-aldM, 
goat-skins,  bales  of  tin,  and  all  other  merchandises  whatsoever  to  be  packed,  casked, 
piped,  barrelled,  or  otherwise  vesselled  out  of  the  said  port,  or  to  be  transported  to 
any  of  the  parte  beyond  the  seas  of  the  goods  and  merchandises  as  well  of  aliens  and 
persons  bom  under  any  foreign  allegitmce  in  any  parts  beyond  tbe  seas,  wheresoero 
they  should  be  customed ;  and  also  the  office  as  well  for  surveying  or  scavage  all 
goods  or  wares  of  any  merchant,  either  alien  or  denizen,  whose  father  was  or  dioold 
be  an  alien  bom  without  Our  allegiance,  and  from  the  pu-ts  beyond  the  seas,  to  be 
brought  to  the  said  port  by  way  of  merdiandise,  as  also  for  the  surveying  dehverin^ 
or  railiage  of  all  goods  and  wares  of  any  such  merchants  aforesaid,  to  be  exported  from 
the  said  port  into  the  parts  beyond  the  seas,  or  otherwise,  on  tiie  account  of  merchandises 
upon  and  through  the  river  Thames  within  the  said  port,  in  any  ship,  boat,  barge,  or 
vessel  whatsoever  floating,  laden,  remaining,  or  being  off  any  shore  of  the  said  river 
of  Thames,  and  upon  any  wharf  or  shore  of  the  same  river  wnich  should  happen  there 
to  remain  or  be  delivered  or  unladen,  as  well  by  water  as  by  land,  within  tiie  port 
aforesaid,  within  the  franchise  and  liberties  of  tiie  said  city  and  suburbs  thereof ;  all 
which  they  have  enjoyed  time  out  of  mind,  and  by  virtue  of  several  charters  or  letten 
patent  of  Edward  the  Fourth  late  King  of  England,  in  the  first  and  eighteenth  yean 
of  his  reign  to  them  granted,  and  also  oy  virtue  of  a  certain  other  chartw  or  letten 
patent  of  Henry  theEighth,  lateKin^of  England,  to  the  said  mayor  and  commonalty  and 
citizens  aforesaid,  granted  in  the  third  year  of  his  reign,  by  whatsoever  name  or  names 
the  same  are  called  in  the  said  letters  patent,  by  authority  of  [690]  parliament 
confirmed,  or  by  colour  of  the  same  letters  patent,  or  any  of  them,  or  by  the  descrip- 
tion aforesaid,  with  divers  fees  and  rewards  to  the  said  offices  belongu^  and 
appertainiog :  And  whereas  divers  questicms  and  differences  have  of  late  ansen  and 
about  and  oonceming  the  offices  aforesaid,  «id  the  esncution  thowtf  within  the  put 
aforesud,  wifjiin  ike  liberties  and  franchises  of  the  city  frforeaaid,  and  suburbs  thenof, 
whereby  the  stud  mayor,  and  commonalty,  and  citizens  of  the  city  of  London  aforesaid 
have  been  hindered  and  disturbed  in  the  offices  aforesaid  and  in  the  exercise  of  than : 
Know  ye  that  We,  for  tbe  moving  and  utter  taking  away  all  doubts  aud  questions 
about  the  said  offices,  and  likewise  for  the  corroborating,  amplifying,  increasiiij^ 
declaiming,  and  establishing  the  liberties  and  privileges  of  the  said  city,  of  Our  special 
grace,  certain  knowledge,  and  mere  motion,  and  also  for  and  in  consideration  of  430(A., 
&C.,  have  for  Us,  Our  heirs,  and  successors,  created,  ordained,  and  constituted,  and  1^ 
these  presents  do  create,  ordain,  and  constitute  that  from  henceforth  for  ever  hereafter 
there  shall  be  within  the  said  port  of  London  and  the  limits  and  bounds  thereof,  within 
the  liberties  and  franchises  of  tilie  said  city  and  suburbs  there(^  the  (^fice  and  offioea^ 
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anployment  and  employmentB  of  package  of  all  vooUea  clot^  woolfells,  caUskiiiSj 
goitekiiis,  bake  of  tan,  and  all  other  merohandisea  whatBoerer,  to  be  packed,  caaked, 
pq»d,  barrelled,  or  anyirays  Teaselled,  with  a  surrey  of  the  measure,  number,  and 
weidit  of  the  said  merchandises ;  and  also  the  survey  of  all  customable  merchandises 
to  toe  said  port  within  the  liberties  and  franchises  of  the  said  city  and  suburbs  thereof 
cODiin^  and  out  of  the  said  port  going,  as  well  by  land  as  by  water,  within  the 
tiberties  and  franchises  of  the  said  city  (foresaid  and  suburbs  thereof,  as  well  of  the 
goods  oi  any  denizen  whose  father  is  or  shall  be  an  alien,  as  of  the  goods  of  aliens, 
vhmao-[6Sl]-ever  the  same  shall  be  customed,  as  also  an  office  or  emfdoyment  of 
tmniMgd  aoA  portage  of  all  wools,  woolfells,  bales  of  tin,  and  of  all  other  merchandises 
whatsoever,  as  well  of  any  denizen  whose  father  is  or  shall  be  an  alien  bom,  without 
the  alk^iance  of  Us,  Our  bars  or  successors^  and  under  any  foreign  fdlegianoe,  in  uiy 
tiie  parts  beyond  the  seas  which  shall  be  carried  into  London  from  the  river  of  Thames 
to  the  house  or  wwehoose  of  such  alien,  and  from  thence  to  the  said  river,  together 
with  the  feee,  sums  of  money,  profits,  and  emoluments  of  the  said  office  or  employments 
and  other  the  premises  in  two  tables  or  schedules  hereunto  annexed  mentioned,  axid 
reipectavely  limited  and  appointed,  all  and  singular  which  fees,  sums  of  money,  profits, 
an  emoluments  in  the  said  tables  or  schedules  expressed  as  due  and  lawful  fees  to 
Uie  said  several  offices  of  package  or  portage  annexed  and  belonging,  and  in  the 
execution  of  the  same  oflices  and  either  of  them  respectively  to  be  h^  and  taken,  We 
dov  for  Us,  Our  heirs,  and  successors,  ratify,  establish,  and  confirm     these  presents ; 
and  the  same  fees,  sums  of  money,  profits,  and  emoluments  as  the  said  tables  or 
■^edolea  before  mentioned,  We  do,  for  Us,  Our  heirs,  and  successors,  grant  unto  the 
aid  mayor,  commonalty,  and  citizens  of  tiie  city  aforesaid,  and  t^eir  successors  for 
era-  by  these  {Hveenta.   And  furthermore,  of  Our  special  grace,  ceiiain  Imowledge, 
and  mere  motion,  and  for  the  consideration  aforesaid,  We  do,  for  Us,  Our  hdra,  and 
Hooessors,  give  and  grant  to  the  said  mayor,  commonalty,  and  citizens  of  the  city 
aforesaid,  and  their  sucorasors,  the  said  office  or  employment  of  package  of  all  and  all 
Banner  of  woollen  clol^  woolfells,  calfskins,  goatskins,  bales  of  tin,  and  all  other 
merchandises  whatsoever  to  be  packed,  casked,  pijped,  barrelled,  or  anyways  vesselled, 
with  the  survey  of  the  measure,  number,  and  weight  of  the  said  merchandues,  together 
with  tbe  fees,  sums  of  money,  profits,  [692]  and  emoluments  aforesaid,  and  ako  the 
offiee  or  employment  of  carriage  and  portage  of  all  wools,  woolfells,  bales  of  tin,  and 
all  other  merchandises  whatsoever,  as  well  of  any  denizen  whose  father  is  or  shall  be 
an  aliea  bom  without  the  aUcgiance  of  Us,  Our  predecessors,  heirs,  or  successors,  as 
of  any  aUen  bom  widiout  the  allegiance  of  Us,  Our  predecessors,  heirs,  or  successors, 
and  under  any  fweign  lUlegiauoe  in  parts  beyond  the  seas,  which  shall  be  earned  into 
Londcm  from  the  river  <A  Thames  to  the  house  of  such  alien,  and  from  thence  to  the 
and  river,  together  with  the  fees,  sums  of  money,  profits,  and  emoluments  aforesaid ; 
to  hdd  and  exerrase  the  offices  and  employments  aforesaid,  and  either  of  them,  with 
their  appurtenances,  and  the  dispoeitiona,  orderings,  surveyings,  and  corrections 
thereof,  and  of  either  of  them,  together  with  all  fees,  sums  of  money,  profits,  and 
onoIamenfcB  whatsoever  to  the  said  offices  or  employments,  or  either  of  them,  in  the 
aaad  tables  or  schedules  to  these  presents  annexed  and  respectively  appointed  to  the 
said  mayor  and  commonalty  and  citizens  of  the  said  city,  and  their  successors  for 
ever :  and  also  to  exercise  and  occupy  the  said  offices  and  employments,  and  every  and 
fither  of  them,  by  themselves  or  by  their  sufficient  minister  or  ministers,  deputy  or 
dqntiea,  without  any  account  or  other  things  to  be  therefore  rendered  or  inade  to  Us, 
On*  htamf  or  aneeessora  (beskieB  the  rent  hereafter  by  these  presents  mentioned  to  be 
raerved  and  paid  to  Us,  Our  heirs,  and  successors),  and  without  incurring  any  penalty 
or  {orfritare  of  the  offices  aforesaid,  or  either  of  them,  or  of  any  parcel  thereof,  although 
they  or  their  deputies,  officers,  or  servants  do  not  pack  the  said  goods  or  merchandises 
when  they  are  ready,  and  upon  reasonable  request  and  notice  thereof  given  for  the 
performing  the  said  services ;  and  that  no  other  porter  or  carrier,  or  any  person  or 
penottt  whatsoever,  shall  presume  to  in-[693]-termit  or  intrude  him  or  themselves  to 
eany  or  lade  any  of  the  aaid  goods  or  merchandises  from  any  wharf  or  shore  within 
the  timita  aforesaid,  into  any  ship  or  vessel,  or  to  unlade  any  goods  or  merchandises 
Eram  an^  ressel  upon  any  wharf,  shore,  or  land  within  the  umits  aforesaid,  without 
the  special  appointment  or  licence  of  t^e  said  mayor  and  commonalty  and  citizens  of 
the  said  city  aforesaid,  or  of  tiieir  officers  or  deputies,  for  that  purpose  first  had  and 
f^iiaiiwtfl ;  and  that  tiie  porter  or  taurier  appointed,  and  from  time  to  time  to  be 
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appointed,  by  the  said  mayor,  and  commonalty,  and  citizens,  and  their  succeBBMS,  or 
by  their  sufficient  officers  or  deputies  for  the  time  being  shall  have,  take,  or  receive  ol 
and  fnnn  the  said  merchuitB  as  well  aliens  bom  without  the  allegiance  of  Us,  Our 
predecessors,  heirs,  and  successors,  and  under  any  forei^  allegiance  in  parts  bey<xid 
ihe  seas  as  of  the  said  denizens  bom  or  to  be  bom  vrithin  the  power  or  allegiaooe  of 
Us,  Our  predecessors,  heirs,  or  successors,  whose  father  is  or  shall  be  an  alien  bom 
without  the  allegiance  of  Us,  Our  predecessors,  heirs,  and  successors,  for  carriage  or 
portage  of  the  said  goods  and  merchandises,  such  sums  of  money  for  their  UAmur 
aforestud  as  in  a  certain  schedule,  to  these  presents  annexed,  are  mentioned  and 
appointed,  without  any  account  or  other  thing  to  be  therefore  rendered  or  made  to 
Us,  Our  heirs  or  successors,  (besides  the  rents  hereafter  in  these  presents  mentioned 
to  be  paid  to  Us,  Our  heirs,  and  successors).  Sic  &c. 

"  And  whereas  We  are  informed  that,  with  intent  to  defraud  and  deceive  the  said 
mayor,  and  oonunonalty,  and  citizens  of  the  city  aforesaid  of  tiie  fees  and  profits  to 
the  said  several  offices  belonging  and  amtertaining,  several  goods  and  merchandiseB 
have  been  fraudulently  laden  and  unladen  by  divers  persons  at  certain  wharfs  or  places 
commonly  called  St.  Eath«*ine's,  Tower,  South-r^4]-wark,  Beck  Shore,  Wappin^ 
Redrith,  Deptford,  Greenwich,  and  Blackwall,  and  all  other  places  between  Blackww 
and  London  Bridge  oa  both  sides  of  the  river  Thames  aforesaid,  supposing  the  same 
places  to  be  without  the  port  of  London  aforesaid  and  the  liberties,  franchises,  aod 
suburbs  thereof,  We  will  and  by  these  presents  for  Us,  Our  heirs  and  successors,  do 
ordain  and  declare  that  for  ever  hereafter  all  and  singular  merchant  strangers  bom 
without  Our  ^egiance  in  parte  beyond  the  seas  and  under  foreign  obedioiee,  and  also 
die  sons  of  such  merchant  strangers  who  henceforth  shall  lade  or  unlade  any  goods  or 
merchandises  customable  in  the  port  of  the  city  of  I«ndon  aforesaid,  or  in  any  of  the 
said  places  or  wharfs  above  mentioned  shall  from  time  to  time  render  and  pay  or  makcy 
and  cause  to  be  rendered  and  paid  unto  tiie  said  mayor,  commonalty,  ami  citizens  ot 
the  city  aforesaid,  and  tiieir  successors,  or  their  officers,  deputies,  and  servants  such 
wages  and  fees  as  are  in  tiie  said  tables  or  schedules  mentioned  and  expressed :  and 
furtiier,  because  We  are  given  to  understand  that  divers  goods  and  merchandises  oC 
merchants,  as  well  aliens  bom  without  Our  allegiance,  under  foreign  obedience  in  parts 
beyond  the  seas,  as  also  such  denizens  whose  father  is  or  shall  be  an  alien  and  bom 
under  foreign  allegiance  in  parts  beyond  the  seas,  which  are  carried  out  of  the  port 
of  the  said  city  and  brought  into  the  said  port  from  foreign  parts  and  beyond  the  seaa^ 
are  very  often  subtilly  concealed  and  colom^d  under  the  names  of  otiier  perscma,  to 
defraud  Us  of  Our  customs  and  other  things  to  Us  belonging  for  such  goods  and 
merchandises  to  the  prejudice  and  loss  of  Us,  Our  heirs  and  successors,  and  also  of 
the  said  mayor,  and  comnkonalty,  and  citizens  oi  the  said  city  of  the  fees  and  sums  of 
money  so  as  aforesaid  respectively  limited,  appointed,  and  ordained  fay  reasoD  of  the 
exercise  of  the  offices  aforesaid,  or  any  of  tiiem :  We  tiierefore,  being  wilting  to  look 
after  [686]  Our  indemnity  in  this  behalf,  smd  also  to  the  intent  that  the  said  mayor, 
and  commonalty,  and  citizens  may  the  better  detect  the  frauds,  covins,  and  deceits  of 
all  persons  so  concealing  and  withdrawing  the  said  goods  and  merchandises,  and  tJie 
fees  aforesaid,  We  do  for  Us,  Our  heirs  and  successors,  give,  and,  by  these  presentSy 
grant  to  the  said  mayor,  and  commonalty,  and  citizens,  and  their  successors,  that  the 
mayor  of  the  city  foresaid  for  the  time  being,  and  the  sufficient  deputies,  servants* 
or  officers  of  the  said  mayor,  commonalty,  and  citizens  of  the  city  aforesaid,  in  that; 
behalf  from  time  to  time  duly  assigned,  shall  and  may  have  full  power  and  authority- 
to  give  and  administer  the  oath  upon  the  Holy  Evangelists,  from  time  to  time,  to  «li 
such  persons  suspected,  or  to  be  suspected  of  the  said  withdrawings,  concealmentSy 
colourings,  frauds,  or  covins,  and  that  it  shall  and  may  be  lawful  to  the  said  mayor', 
his  minister  and  deputy,  or  officers  for  the  time  bein^  by  all  lawful  wajra  and  mean^ 
to  compel  all  such  persons  suspected,  or  to  be  suspected,  as  shall  refuse  or  deny  to 
take  the  sfune  oath,  although  express  mention  of  the  tme  yearly  value  or  of  tiie  certainty 
of  the  premises  or  any  of  them,  or  of  any  other  gifts  or  grants  by  Us,  or  by  any  of  Ow 
progenitors  or  predecessors  to  the  said  mayor  and  commonalty  and  citizens  of  tite  city 
aforesaid,  or  any  of  them  heretofore  made,  is  not  made  by  these  presents,  or  any 
statute,  act,  ordinance,  provision,  proclamation,  or  restraint  to  the  contrary  thereof 
heretofore  had,  made,  published,  ordained,  or  provided,  or  any  other  thing,  canae, 
matter  whatsoever,  in  any  wise  notwithstanding." 
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It  was  clearly  proved  that  the  corporation  had  exeroked  the  right  to  appoint  what 
vwe  called  alien  porters,  by  whom  all  goods  of  aliens  brought  into  the  port  of  London, 
woe  landed  and  packed.  Evidence  was  also  ^ven  that  the  port  of  London  extends 
from  Yantlet  [696]  Creek  to  Staines  Bridge,  including  the  whole  of  the  Thames  and 
both  banks  of  the  river ;  that  besides  many  private  wharfs,  there  are  certain  suffer^ 
uoe  wharfs  appointed  by  the  oommiBsioners  of  customs  for  the  reception  of  certain 
Hooda  lialde  to  dutjes.  That  there  are  between  the  Tower  and  London  ^dge,  eight 
or  ten  wharfs  or  quays  called  legal  quays,  Botolph  Wharf  being  among  the  number, 
Ux  shipping  and  landing  goods  liable  to  duties ;  that  oil  from  the  South  Seas  and 
taUow  are  for  Uie  most  part  landed  and  warehoused  on  the  Surrey  side  of  the  Thames ; 
ud  that  certain  other  goods  are  generally  discharged  in  the  stream.  It  was  not  shewn 
thit  tiie  tackle-porters  had  ever  interfered  in  the  case  of  vessels  unloading  on  the 
Surrey  aide,  or  unshipping  in  the  stream,  or  had  exercised  their  office  at  the  suiferance 
wharfs  or  anywhere,  except  at  the  legal  quays. 

It  abo  appeared  that  the  tackle-porters  had  been  in  the  habit  of  taking  the  goods 
oi  aliens  consigned  to  English  merchants,  but  if  the  alien  porters  came  and  disputed 
the  right,  and  it  turned  out  on  inquiry  that  the  goods  belonged  to  an  alien,  the  tackle- 
porters  gave  way  to  the  alien  portera.  No  tackle-houses  were  shewn  to  be  now  in 
exigtenoe. 

The  only  instance  of  "  carrying  "  proved  was,  with  respect  to  a  quantity  of  tea 
belonging  to  tiie  East  India  CJompany,  which  had  been  landed  by  tackle-house  porters 
from  a  vessel  in  Long  Reach,  and  carried  by  them,  in  town  carts,  to  the  warehouses 
of  the  ennpany. 

Several  tackle-house  porters  and  freemen,  were  called  as  witnesses  on  the  part  of 
die  plaintiff,  but  were  withdrawn  on  its  being  objected  by  ike  defendant's  counsel,  that 
tbey  had  a  direct  interest  in  the  event  of  the  suit.  Other  witnesses  who  were  freemen 
were  also  objected  to  ;  some  on  the  eround  of  their  being  freemen  and  of  the  interest 
they  had  in  maintaining  [697]  the  alleged  rights  of  the  city,  and  others  on  the  ground 
that  in  addition  to  bein^  freemen  they  were  Ucket-porters,  and  consequently  interested 
in  sustaining  the  right  m  question,  inasmuch  as  the  act  of  common  council  of  the  27th 
ol  March  1798  provided  that  none  but  ticket-porters  should  be  employed  as  assistants 
to  the  tackle-house  porters.  The  Lord  Chief  Justice  oveimled  the  objection  to  these 
witnesses,  and  the^  were  examined,  their  names  being  indorsed  on  the  record  at  the 
request  tk  the  jdaintifi's  counsel. 

At  the  close  of  the  plaintafTs  ease,  on  its  being  objected  by  the  counsel  for  Mhe 
defendant  that  there  was  no  proof  of  the  exerdse  of  the  alleged  right  to  the  housing 
d  goods,  the  plaintiff's  counsel  applied  to  amend  the  declaration  by  striking  out  that 
wcwd.  Leave  to  amend  was  given,  liberty  being  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit,  if  the  court  should  be  of  opinion  that  the  amendment  was  not 
warranted  by  the  3  &  4  W.  4,  c.  42,  s.  23.  It  was  also  contended  on  the  pfu>t  of  the 
defendant  that  any  rights  formerly  exercised  by  the  corporation  with  respect  to  the 
landing,  porterage,  &c  of  fdiens'  goods,  were  surrendered  by  the  agreement  made 
hetweoi  the  government  and  the  corporation  pursuant  to  the  statute  3  &  4  W.  4, 
CL  66  (a) ;  for  that  the  [686]  offices  oonfomecf  by  the  charters  referred  to  in  that  act 

(a)  Which,  after  reciting  that  "  it  was  expedient  that  the  offices,  occupations,  or 
euidosnneote  of  package  scavage,  balliage  ana  porterage  given,  granted,  or  confirmed 
by  diven  chuters  of  ms  Majesty  King  Edwarcf  the  Fourui  and  of  His  Majesty  King 
Charles  the  First,  and  by  the  5  Hen.  8,  c.  8,  to,  and  now  held  and  enjoyed  by,  the 
mayw  and  commonalty  and  citizens  of  the  city  of  London,  and  the  duties,  fees,  and 
enKtloments  thereof  should  be  abolished,  and  that  the  mayor,  aldermen,  and  commons 
of  the  city  of  London  in  common  council  assembled  were  willing  and  had  consented 
tbat  the  said  offices  and  the  duties,  fees,  and  emoluments  thereof  should  be  relinquished 
and  abolished  in  consideration  of  a  sum  of  money  to  be  paid  to  them  for  the  same, 
and  provided  they  were  authorised  to  lay  out  and  invest  the  same  in  the  purchase 
of  laind  or  other  hereditamente,"  enacts  (sect.  1)  "  that  it  shall  be  lawful  for  the  Lord 
Hi^  Treasurer  or  the  Commissioners  of  His  Majesty's  Treasury,  or  any  three  or  more 
at  tbem,  to  pay,  from  and  out  of  all  or  any  of  the  duties,  revenues,  and  incomes 
ODmpoabg  the  consolidated  fund  of  the  Uniteui  Kingdom  of  Great  Britain  and  Ireland, 
flr  out  of  the  growing  produce  <rf  the  said  fund,  to  the  chamberlain  of  the  city  of 
London,  on  beludf  of  tiie  said  mayor  and  commonalty  and  citizens,  such  sum  of  money 
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were  not  liniited  to  the  porterage,  Sec.  of  goods  consigned  to  aliens,  or  earned  to  the 
houses  of  aliens,  but  extended  ^99]  to  all  goods  imported  into  tiie  port  of  London, 
which  were  the  property  of  diens,  and  cnnsequentiy  tiiat  the  ezoqrtaon  to  the  coBtom, 
as  stated  in  the  aeoiaiation,  was  too  narrow. 

Under  the  direction  of  the  Lord  ChivS  Justaoe  a  verdict  was  returned  for  Uie 
plaintiff  with  nominal  damages,  leave  being  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit,  if  the  court  should  be  of  opinion  that  the  evidence  did  not  sustain  the 
declaration  as  amended. 

Channell  Serjeant  in  Michaelmas  term  1840,  obtained  a  rule  nisi  to  enter  a  ncmsuit 
on  the  ground  that  the  amendment  made  at  the  trial  was  not  authorised  by  the  3  & 
4  W.  4,  c.  42,  s.  23,  inasmuch  as  it  altered  the  character  of  the  right  which  was  io 
issue  between  the  parties ;  and  also  that  the  declaration  as  amended  was  not  supported 
by  the  evidence;  FaeaJeerley  v.  Wilishkn  (1  Str.  462,  10  Mod.  338);  the  exception 
being  limited  to  goods  consigned  to  aliens,  whereas  the  evidence  shewed  ihat  it  ap^ed 
to  aQ  goods  the  property  of  aliens  to  whomsoever  oonsigned.  He  also  obtained  a  rule 
for  a  new  trial  on  the  ground  that  freemen  ticket  porters  were  not  admissiUe 
witnesses ;  Bwrton  v.  Himde  (5  T.  B.  174) ;  Dimn  t.  Morgm  (1  C.  9b  3.  587) ;  Tht 
Bamfs,(&c.ofGodmmiclu8terv.  PiUUfps  (4  Ad.  &  £.  650,  6  N.  ft  M.  211);  and  that  the 
verdict  was  against  the  evidence,  the  claim  embracing  the  whole  of  the  port,  and  Uie 
evidence  bein^  restricted  to  an  exorcise  of  the  right  at  the  legal  quays ;  md  that  there 
was  not  sufficient  evidence  of  any  exercise  of  the  right  of  carrying.  He  also  obtained 
a  rule  to  arrest  the  judgment,  on  the  ground  that  the  custom  alleged  in  the  ^00] 
declaration  as  amended  was  bad  for  uncertainty,  the  carrying  being  alleged  without 
hmit,  and  that  the  remunwation  was  not  averred  to  be  reasonable,  or  tiie  amount  set 
out,  so  as  to  enable  1^  court  to  judge  whether  it  was  reasonable  or  not;  Zoyboiim  t. 

u  may  be  agreed  upon  between  the  said  commissioners  and  the  said  mayor  and 
commonalty  and  citizens  as  a  compensation  or  satisfaction  for  the  said  offices,  occupa- 
tions, or  employments  of  package,  scavage,  balliage,  utd  porterage,  and  the  foes  tad 
emoluments  tiiereof,  and  also  to  pay  out  t^e  said  fund  or  tiM  erowing  |»rodaoa 
thereof,  the  costs  and  ch»^;es  in  my  manner  incident  or  relating  to  the  preparing  and 
passing  this  act" 

Sect.  2  enacts  "  that  the  said  sum  to  be  paid  as  aforesaid  shall  be  paid  and  reoerved 
as  full  satisfaction  and  compensation  to  the  said  mayor  and  commonalty  and  citiaaia 
for  tiie  loss  of  the  said  offices  and  of  the  fees  and  emoluments  thereof,  and  that  on 
the  day  after  the  day  on  which  the  said  sum  shall  be  paid  as  aforesaid,  the  offioee, 
occupations,  or  employments  of  package,  scavage,  balliage,  and  porterage  granted  or 
confirmed  to  the  said  mayor  and  commonalty  and  citizens  by  the  said  chartera  and 
act  of  parliament)  or  intended  so  to  be,  and  the  future  duties,  fees,  and  emolument* 
thereof,  and  all  the  estate  and  interest  of  the  said  mayor  and  commonalty  and  citizen^ 
and  their  successors,  oi,  in,  and  to  the  same,  whether  the^  may  be  entitied  tiiweto 
respectively  by  virtue  of  the  said  charters  and  act  of  pariiament)  or  by  virtue  at  any 
other  charters  or  acts  of  pfU'liament,  or  by  presumption  or  otlwrwise,  and  every  of 
them,  shall  cease  and  determine,  and  be  utterly  void  to  all  intents  and  purpoaea 
whatsoever." 

"Provided  always  (sect.  3)  that  nothing  in  this  act  contained  shall  abridge^ 
prejudice,  or  otherwise  affect,  or  be  deemed  or  construed  to  abridge,  prejudice,  or 
otherwise  affect^  any  of  the  rights  of  the  said  mayor  and  commonalty  and  citizens  o€ 
the  city  of  London  to  which  they  are  or  may  be  entitled  under  or  by  virtue  of  tike 
aforesaid  charters  or  act  of  pfU'liament,  or  otherwise,  to  have  and  exercise  any  ot  the 
offices  or  employments  granted  or  confirmed  to  the  said  mayor  and  commonalty  and 
citizens  by  the  aforesaid  charters  or  act  of  pu^iament,  except  the  said  etfteca  or 
employments  of  package,  scavage,  balliage,  and  porterage,  or  any  of  them,  or  to  reoeiwe 
and  enjoy  the  duties,  fees,  profits,  and  emoluments  to  such  offices,  or  any  of  them 
(except  as  aforesaid)  belonging  or  appertaining,  or  any  other  rights  or  privileges  tx> 
which  the  said  mayor  and  commonalty  and  citizens  are  entitled ;  but  that  the  ammo 
shall  be  and  continue  in  full  force  and  virtue,  and  nkay  be  enforced  and  recovered  by 
the  same  remedies  and  claimed  or  plraded  in  the  same  manner  as  if  this  act  had  no^ 
been  passed." 

Sects.  4  and  5  empower  the  corporation  to  lay  out  tiie  money  in  the  purchaae  of 
huid  or  of  ground-rents. 
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Oiup  {8  C.&  P.  397,  4  M.  &  W.  320) ;  and,  further,  that  the  declaration  Mmtained 
DO  aTOTmmt  that  the  persona  employed  in  unloading  the  cargo  in  question  were  not 
ticket  porters,  it  being  merely  alleged  that  they  were  not  tacUe  pcniws. 

Tamrard  Serjt  and  John  Hei^erson  in  last  Michaelmas  term  shewed  cause  (6). 
The  important  question  is,  what  were  the  rights  of  the  city  of  London  with  regard  to 
the  goods  oi  aliens,  which  were  purchased  by  the  government  under  the  provisioDs  of 
dw  3  ft  4  W.  4,  c.  66.  The  right  here  dumed  is  by  prescription,  whereas  the  ri^t  of 
the  city  to  the  porterage  of  alien's  goods  depends,  not  on  immemorial  custom,  but  on 
the  charters  referred  to  in  the  3  &  4  W.  4,  c.  66  ;  and  with  respect  to  the  latter  right, 
thoe  can  be  no  doubt,  it  was  included  in  that  statute.  [Maule  J.  You  say  that  this 
r^t  is  |H*e8criptive,  uid  not  granted  by  charter ;  but  if  prescriptiTe  and  also  intonded 
to  be  granted  by  the  charters,  do  yon  allow  that  it  was  purchased  by  government  1] 
The  (^rter  of  Edward  the  Fourth  grants,  among  other  things,  "  the  office  of  portage 
of  all  wools,  &e.  which  shall  be  carried  in  London  from  the  river  Thames  unto  the 
hoDses  of  steangers ;  and,  contrariwise,  from  the  said  honees  unto  the  said  water,  fto." 
TlNBe  words  were  clearly  meant  to  apply  only  to  goods  conveyed  to  tiie  houses  of 
aliens  rasideDt  in  London,  and  not  to  goods  the  promrty  of  foragn  merBhants ;  for  it 
IB  an  indispensable  c(»iditioii  that  ue  goods  shall  be  carried  "into  the  houses  of 
noil  stou^era,"  in  order  to  give  the  corporation  of  London  a  claim  to  the  porterage. 
So,  the  charter  of  16  Car.  1  grants  "the  office,  &o.,  of  carriage  and  porterage  of  all 
wools,  &&,  as  well  of  a  denizen  whose  father  is,  was,  or  should  be  an  uien  bom  out  of 
tie  timits  of  oar  allegiance,  or  that  of  our  predecessors,  &c.,  as  of  an  alien  bom  beyond 
the  seas  out  of  the  limits  of  our  allegiance,  or  that  of  our  predecessors,  &c.,  and  under 
aay  fcweign  allegiance,  which  shall  be  carried  into  London  from  the  river  of  Thames, 
to  the  house  or  repository  of  such  alien  as  aforesaid,  and  from  thence  to  the  same 
river."  Under  this  charter,  to  give  the  city  ci  IxHidon  a  right  to  the  curiage  of 
goods,  it  is  manifest  that  they  must  not  cmly  be  the  goods  of  abens,  but  must  be  con- 
veyed  to  their  faooses.  The  acts  of  common  councu  of  the  26th  of  Marohf  and  iAiB 
87th  ai  March  1798,  treat  tiie  right  to  the  porterage  of  goods  consigned  to  English 
nbjects,  and  that  of  goods  consigned  to  aHfuu,  as  distinct.  It  ia  trae,  that  the  latter 
otdznance  directs  that  the  alien  porters  shall  not  intermeddle  with  goods,  "  except 
•oeh  as  beloi^  to  merchant  Btran^ra ; "  but  that  expression  may  be  taken  to  mean 
goods  belonging  to  merchants  livmg  in  London  as  strangers,  and  not  goods  the 
prop«iy  of  merchants  living  abroad.  Where  goods  were  consigned  to  English 
mencbantB  the  duties  of  scavage  and  package  were  not  taken,  but  such  goods  were 
entered  at  the  Custom  House  as  British,  and  were  not  liable  to  the  alien  dues. 
[Hodal  C.  J.  Upon  that  point  the  evidence  was  conbsdictory.]  It  is  submitted 
that  the  ri^t  now  claimed  is  not  affected  by  the  3  &  4  W.  4,  c.  66 ;  for  that  statute  is 
erideotJy  hmited  to  the  purchase  of  alien  dues  charged  upon  goods  imported  by  f<n'dgn 
MRhaata  rerident  in  London. 

GbnnneU  Sorjt.,  (with  whom  were  W.  H.  Watson  and  Montague  Smith),  in  sai^xirt 
of  faji  role.  It  is  impo6-[702]-sibl6  to  contend  snceessfully  tiiat  the  large  sum  given 
by  govemmeDt  to  the  corporation  of  London,  was  in  respect  oS  a  right  of  such  a 
VaaSed  deecription  as  that  suggested.  The  legislature  in  passing  the  3  &  4  W.  4, 
e.  66,  eleariy  sought  to  encourage  the  importation  of  foreign  goods ;  but  it  cannot  be 
snppoaed,  that  they  would  seek  to  effect  that  object  by  encouraging  consignments  to 
for^n  rather  than  to  English  merchants.  It  is  clear,  that  it  was  intended  by  the 
ititofce  to  abolish  the  offims  of  packa^  scavage,  balliage,  and  porterage,  granted  or 
oonfirmed  by  the  charten  of  Edward  XV.  and  Chjarles  I.  With  respect  to  the  latter 
charter,  the  words  "  house  or  repository  of  such  alien,"  on  which  so  much  reliance  is 
pheed  by  the  (rtlier  side,  are  not  necessarily  confined  to  the  residences  of  aliens,  but 
w  Man  any  phoes  made  use  of  by  the  consignee  for  the  deposit  of  aliens'  ^oods; 
wm  it  is  obeovable  that  the  sabeequent  provisionB  in  Hhm  oharter  do  not  reatnot  ita 
operataon  to  goods  carried  to  the  houses  of  aliens.  The  acts  of  eonuuon  counoO  of  the 
Mth  of  1607,  and  27th  of  March  1798,  place  the  question  beyond  doubt^  and 

Amr  clesrily  that  the  right  of  alien  porters  extended  to  all  goods  the  property  of 
aliens,  to  whomsoever  they  might  be  consigned.  And  iAus  view  is  confirmed  by  the 
eTid^c«  giTen  at  the  trial,  by  which  it  appewed,  that  in  case  of  any  dispute  arising 

(6)  Aa  the  judgment  <A  tha  oonrt  turned  upon  me  point  only,  the  argument  upon 
the  othen  is  omitted. 

C.  P.  XIL— 10 
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between  the  tackle-house  porters  and  the  alien  porters,  as  to  the  right  to  carry  goods, 
if  it  turned  out  that  such  goods  were  the  propert^^  of  an  alien,  the  former  gave  wsy 
to  the  alien  porters.  It  therefore  follows,  that  the  exception  to  the  right  cLumed  in 
the  declaration  is  too  narrow,  and,  consequently,  that  the  defendant  is  eatiUed  to 
have  his  rule  made  sbBolute,  for  entering  a  nonsuit 
Cur.  ad.  rult. 

TiNDAL  C  J.  now  ddivered  t^e  judgment  <rf  Uie  court 

This  was  an  action  brought  to  assert  a  right  claimed  by  the  tackleJiooaB 
porters  m  ihe  city  of  London,  to  the  landing  and  porterage  of  certain  goods  impnted 
into  the  port  of  London.  Upon  the  trial  of  the  cause  a  verdict  was  given  for  the 
plaintiff,  but  leave  was  reserved  to  the  defendant  to  move  to  enter  a  nonsuit  on  two 
grounds ;  first,  that  an  amendment,  which  was  made  in  the  course  of  the  cause,  ou^t 
not  to  have  been  made ;  secondly,  that  a  material  allegation  of  the  declarataoo,  as 
amended,  was  not  proved ;  and  a  rule  nisi  for  a  nonsuit  on  these  grounds,  and  fort 
new  trial  on  ot^er  grounds,  was  subsequently  granted. 

The  allegation  m  the  declaration,  as  amended,  was,  that  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  the  mayor  and  commonalty,  and  citizens  of  tiw 
dty  of  London,  have  had,  and  have  been  used  and  accustomed  to  have,  and  ought  of 
right  to  have  had,  and  still  of  right  ought  to  have,  by  themselves,  and  the  persoDB 
them  in  that  behiJf  deputed,  appointed,  and  permitted,  the  work  and  laboor  of  anhip- 
ping,  luiding,  carrying,  and  loading,  except  to  the  houses  of  aliens,  of  all  goods,  wins, 
and  merchandizes  imported  into  the  port  of  London,  and  not  conaigned  to  aliens  or 
an  alien,  for  reasonable  reward  in  that  behalf. 

It  was  objected  to  this  allegation,  that  the  exception  was  too  narrow ;  for  it  mi 
contended  that^  by  the  act  of  3  &  4  W.  4,  c.  66,  and  the  agreement  made  in  puraaaoee 
of  it,  the  rights  of  the  city  (on  whatever  foundation  they  rested),  to  l^e  unshipping 
and  porterage  of  aliens'  goods  were  abolished,  and  in  consequence  that  the  exc^raos 
in  the  allegation  ou^ht  to  have  extended  to  all  goods  of  aliens  imported  into  the  pcffi 
That  act,  after  reciting  that  it  is  expedient  that  the  offices  of  packa^,  scavage,  balbaj<e^ 
and  porterue  given,  granted  or  confirmed  by  divers  charters  of  Edward  the  Foora, 
and  m  his  fiujesly  King  Chariea  the  Firsts  and  by  ui  act  [704]  passed  in  the  5  Hen. 
to,  and  now  held  and  enjoyed  by  tiie  mayor  and  commonalty,  and  dtizens  of  the  cily 
of  Londm,  and  tile  duties,  fees,  aad  emoluments  thereof  should  be  abolished,  ana 
that  the  mayor,  &c.  had  consented,  in  consideration  of  a  sum  of  money,  authonses 
the  commissioners  of  the  treasury  to  pay  such  sum  as  shall  be  agreed  on  as  a  oompensi- 
tion  for  the  said  offices.  It  then  enacts,  that  on  the  day  after  the  day  on  which  the  aid 
sum  shall  be  paid,  the  offices,  occupations,  or  employments  of  package,  scavage,  haJliage^ 
and  porterage  granted  or  confirmed  to  the  said  mayor  and  commonalt<y,  and  citizeos, 
by  ike  said  charters  and  act  of  parliament,  or  intended  so  to  be,  and  the  future  dutao, 
&C.  thereof,  and  all  the  estate  and  interest  of  the  said  mayor,  &c.,  of  and  to  the  same, 
— whether  they  may  be  entitled  thereto  by  virtue  of  the  said  charters  and  act  d 
pM*liament,  or  by  virtue  of  any  charters  or  acts  of  pariiament,  or  by  preacri^iticn  or 
otherwise, — and  every  of  them,  shall  oease  and  deteomine,  and  be  utterly  void  to  sD 
intents  and  purposes  whatsoever. 

The  money  agreed  upon  having  been  paid,  it  could  not  be  disputed  that  the  offices 
granted  or  confirmed,  or  intended  so  to  be  by  t^e  several  charters  referred  to,  were 
abolished  ;  but  the  question  was,  what  the  offices  were  which  were  so  granted  or  eaa- 
firmed  by  those  former  charters :  it  being  contended  on  the  part  of  the  defendant^ 
that  the  offices  granted  or  confirmed  by  uiose  charters  related  to  all  goods  erf  aliens 
imported ;  and  on  the  part  of  the  pUiintiff,  that  they  related  only  to  g^ods  carried  to 
aliens'  houses,  or  consigned  to  aliens.  The  terms  of  the  charter  of  Gmnries  the  Fin^ 
which  is  the  material  charter,  are,  "  the  offices  and  occupations  of  the  carriage  and 
porterage  of  all  wools,  woolfells,  hales  of  tin  and  all  other  merchandises  whatsoever, 
as  well  of  a  denizen  whose  father  is,  was,  or  should  be  an  alien  bom  out  of  tiie  limits 
erf  our  allegiance  or  tiiat  of  our  [706]  predecessors,  heirs  or  saoceasors,  as  of  aa  ahcn 
bom  beyond  tiie  seas,  out  of  the  limits  of  oar  all«giano^  or  that  erf  our  predeoenon 
or  successOTS,  and  under  a  foreign  allegiaiioe  which  shall  be  carried  into  Londew  fron 
the  river  of  Thames  to  the  house  or  repository  of  such  alien  as  aforraaid,  and  from 
thence  to  the  same  river,  together  with  the  fees,  sums  of  money,  profits  and  emoluments 
of  the  said  offices  or  occupations,  and  other  premises  mentioned  and  respectively  limited 
and  appointed  in  two  tables  or  schedules  annexed  to  that  charter ; "  and  it  was  coo- 
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tnddd  on  the  part  of  the  plaintiff,  t^at  by  the  words  "  house  or  repository  of  such  alien," 
must  be  understood,  "  house  of  such  alien  or  repository  belonging  to  or  occupied  by 
nch  fdien ; "  and,  the  rather  because,  in  a  subsequent  part  of  the  charter,  the  more 
general  tenn  "repository  "  is  omitted ;  the  terms  used  in  denaribing  the  office,  being 
"the  offices  and  occupatioiis  of  the  oarriage  and  porterage  ai  all  wools,  &c,  and  ul 
otiier  mercfaanduse  wluitBoever,  as  well  of  denizens  whose  totiieffs  are,  were,  or  should 
be  bom  out  of  the  limits  of  our  allegiance,  as  oi  aliens  bom  beyonid  the  seaa  out  of 
the  limits  of  our  allegiance,  which  shall  be  carried  into  London  from  the  river  of  Thames 
to  the  house  of  such  alien,  and  from  thence  to  the  same  river."  On  behalf  of  the 
defendant,  it  was  on  the  other  hand  contended,  that  any  place  made  use  of  by  the 
alieD  as  a  place  of  deposit  of  his  goods,  whether  occupied  by  himself  or  belonging  to 
another  whom  he  chose  to  entrust  with  the  management  of  bis  goods,  might  properly 
be  erauidered  as  the  repository  of  sueh  alien  within  the  meaning  of  the  charter.  In 
fsroar  of  the  more  extended  construction  contended  for  by  the  defendant,  the  subsequent 
prorision  of  the  charter  was  referred  to,  by  which  it  is  ordered,  that  no  other  carrier 
or  porter,  or  any  person  whatsoever,  shall  in-{706}-trude  or  interfere  in  carrying  or 
lading  any  such  goods  or  merchandise  from  any  wharf  or  shore  witiiin  the  limits 
aformid  to  any  snip  or  vessel,  or  to  unlade  any  goods  or  merchandises  from  any  ship 
or  vessel  upon  any  wharf,  shore,  or  land  wiUiin  the  limits  aforesaid,  without  the  special 
si^Kiintment  or  licence  of  the  said  mayor,  &c.,  and  that  the  carriers  or  porters  appointed 
by  tdie  mayor,  &&,  may  take  and  receive  from  the  like  merchants,  as  well  aliens  bom 
in  parts  beyond  the  seaa,  as  of  the  like  denizens  bora  witbin  the  dominions,  &c.,  whose 
^tiien  were  aliens  born  without  the  limits  of  our  allegiance,  for  the  carriage  and 
ptwterage  of  the  tike  goods,  such  sums  of  mmey  as  are  mentioned  in  a  schedule 
annexed  to  these  presents. 

This  {sovision  contains  nothing  to  restrict  its  operation  to  goods  carried  to  the 
houses  of  aJiena.  A  similar  remark  may  be  made  with  respect  to  other  provisionB  of 
tiie  diarter,  by  one  of  whiohj  after  redting  that^  in  order  to  defraud  the  ma^or,  &c, 
of  the  fees  appertaining  to  the  aforesaid  (MceSt  certain  goods  have  been  craftily  laden 
and  unladen  at  certain  vhaxh  and  places  ealled  St  Katharine's,  Tower  Wharf,  Soutii- 
wark,  &&,  supposing  that  the  same  places  are  not  within  the  port  of  London,  it  is 
ordained  and  declared  that  henceforth  for  ever,  all  and  singular  foreign  merchants  bom 
beyond  the  seas  out  of  the  limits  of  our  allegiance,  and  also  the  sons  of  such  foreign 
merchants  who  shall  hereafter  lade  or  unlade  any  g^oods  or  merchandizes  upon  which 
eostoms  are  taken  in  the  port  of  the  city  of  London  aforesaid,  or  in  any  of  the  places 
or  wharfs  aforesaid,  shall  from  time  to  time  render  and  pay  to  the  {foresaid  mayor 
and  commonalty,  &c.,  or  their  officers,  deputies,  and  servants  such  above-named  wages 
and  fees  as  are  mentioned  and  expressed  m  the  aforesaid  table  or  schedule. 

[707]  By  another  clause,  aftor  reciting  that  divers  goods  and  merchandizes,  as 
well  of  aliens  as  of  denizens  whose  fathers  were  aliens,  canied  out  of  the  port  of 
London  to  foreign  parts,  or  thought  from  forfflgn  parts  to  that  port,  are  firequmtly 
back*  conc^ed,  and  coloured  under  tiie  names  of  other  persons,  to  defraud  us 
(rf  our  customs,  and  the  aforesaid  mayor  and  commonalty,  &c.,  of  the  fees  and  sums 
of  money  for  them  as  aforesaid  respectively  limited  by  reason  of  and  for  the  exercise 
at  the  offices  foresaid,  power  is  given  to  the  mayor  of  the  city,  and  the  sufficient 
deputies,  servants,  or  officers  of  the  mayor,  commonalty,  and  citizens  to  administer  an 
oath  to  all  such  persons  who  shall  be  suspected  of  the  aforesaid  withholding,  conoeid- 
mmts,  colouring  fraud  and  covin.  This  provision  appears  to  us  to  furnish  s^ng 
grounda  for  inferring,  that  it  was  not  intended  that  any  aliens'  goods  should  be  exempt 
mm  Uie  payment  of  the  fees  due  under  the  charter  to  the  mayor  and  commonalty 
and  eitisens,  on  the  score  of  their  being  consigned  to  one  not  being  an  alien,  and 
that  mch  consignment  would  hare  been  looked  upon  at  the  time  this  charter  was 
paaCed,  aa  a  oonoealing  and  oolourin^  the  goods  of  the  alien  under  other  penKms' 
mmm.  That  suoh  was  the  interpretation  put  on  this  clause  of  the  charter,  u  dear 
from  the  evidenoe  given  on  the  trial  of  the  cause,  by  which  it  appeared,  tiiat  where 
the  goods  of  any  alien  have  been  imported,  consigned  to  an  Ei^lish  merchant,  the 
tad^house  porters  have  taken  tiiem ;  but,  if  the  luien  porters  came  and  disputed  the 
rights  and  upon  inquiry  it  turned  out  that  they  were  aUens'  goods,  tiien  tihe  alien 
porters  took  them. 

What  the  rights  of  the  alien  porters  were  previously  cmsidered  to  be,  appears  from 
tte  ordinaace  w  the  common  council  ol  the  6th  March  1607.   That  ordinance  recites, 
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amongst  other  things,  that  the  freemen  [708]  tackle-house  porters,  and  street  porten, 
had  vehemently  complained  against  the  porters  under  the  packer  of  the  said  city, 
(meaning  the  alien  porters,)  for  that  they  of  late  time  have,  contrary  to  usage,  introded 
into  the labcmr  and  business  of  packing,  shipping,  and  unshipping,  lading,  and  taking 
up  of  the  goods  and  merchandizes  of  merchant  strangers  only ;  and  it  enacts,  that  the 
porters  to  the  packer  of  goods  of  merchant  strangers  in  the  said  city,  shall  not  in  any 
wise  intermeddle  or  deal  wif^  tiie  shipping,  unshipittng,  lading,  unlading,  packing 
tfUEing  up,  cania^  or  housing  of  any  manner  of  goods,  wares,  or  merofaancuzes  d  any 
mercmuit  or  merchants,  or  of  any  other  person  or  persons  vhatsoever  Ea^h  born, 
that  is  or  shall  be  free  of  the  said  city  or  not  free,  but  shall  content  themselves  witb 
the  labour  of  packing,  shipping,  unshipping,  lading,  unlading,  taking  up,  porterage 
and  housing  of  the  goods,  wares,  and  merchandizes  of  merchant  strangers  only. 

This  ordinance  heme  general  in  its  terms,  recognizes  the  right  of  the  alien  portera 
to  the  shipping  and  unshipping  of  all  goods  of  aliens  without  restriction  ;  and  there  is 
no  reason  for  supposing  that  the  right  to  the  office  was  intended  to  be  confirmed  hy 
the  charter  to  tim  mayor,  commonalty  and  citizens,  to  a  narrower  extent  than  that  in 
which  it  had  been  previously  enjoyed  by  their  deputies  and  servants. 

These  oonsiderationB  seem  to  us  to  shew,  that  the  rights  granted  or  ctnifirmed 
Uie  charter,  are  not  confined  to  goods  landed  and  sent  to  aliens'  houses,  but  extend  to 
all  goods  of  aliens  imported,  from  which  the  neoessaty  result  is,  that  the  ^daintiff  hu 
failed  to  make  out  the  allegation  of  the  custom  to  the  extent  stated  in  his  declamtaon ; 
or,  in  other  words,  that  the  exception  stated  to  the  custom  is  too  narrow,  for  it  excepts 
only  the  carrying  of  goods  to  the  houses  of  [709]  aliens,  and  goods  consigned  to  aliens 
whereas  it  ought  to  nave  been  an  exception,  generally,  of  all  aliens'  ^ods ;  and,  on 
this  ground,  we  think  a  nonsuit  ou^fat  to  be  entered. 

'Die  view  we  have  taken  of  this  point,  renders  it  unnecessary  for  us  to  say  an; 
thing  respecting  the  other  points  whim  were  discussed  on  the  alignment  of  the  case. 

Kule  absolute  accordingly. 


Morrison  and  Others  v.  Trknchard.   June  1,  1842. 

A  declaration  in  assumpsit  stated,  that  the  defendant  and  J  S.  by  a  certain  promise 
in  writing,  promised  the  plaintiffs  in  the  words  and  figures  following  j  that  is  to  say," 
&c.  It  then  set  out  a  joint  and  several  guarantee,  in  hsBC  verba.  Held,  on 
special  demurrer,  that  it  was  no  objection  to  the  declaration  that  it  appeared  t^ 
another  contracting  party  was  not  sued.  Held  also,  that  the  mode  ox  stating  the 
{Htnuise  was  sufficient. 

Assumpsit  The  declaration  stated,  t^t  tJie  defendant  and  one  William  Turtle 
by  a  certain  promise  in  writing  si^ed  by  the  defendant  and  the  said  W.  T.,  and 
addressed  to  the  plaintiffs,  addressra  and  promised  the  plaintiifs  in  the  words  and 
figures  following,  that  is  to  say,  "gentlemen  (meaning  the  plaintifl^,  oparing  m 
account  with,  and  giving  credit  in  your  (meaning  the  plaintifls'),  Irade,  to  Wifiiun 
Lacy,  of,  &c.,  at  our  (meaning  tite  defendant's  and  the  said  W.  T.'s)  instanoe,  we 
(mewing  the  defendant  and  me  said  W.  T.)  hereby  jointly  and  severally  guarantw 
to  you  (meaning  the  pkiintiffs),  t^e  payment  of  the  running  UJanoe  of  his  (meaninc 
the  said  W.  L.'8)  account  with  you  (meaning  the  plaintifib)  from  time  to  time^  untu 
further  notice."  Averment :  that  the  plaintiffs  opened  an  aocount  with  W.  L.,  in  the 
way  of  their  trade  of  haberdashery,  and  gave  credit  to  him,  at  the  instance  of  the 
defendwt  and  W.  T. ;  and  that  on  the  1st  of  July,  A.D.  1841,  there  was  a  running 
balance  due  to  the  plaintifis  on  the  said  [710]  account,  amounting  to  6&L  178.  9d., 
and  that  the  said  W.  L.,  though  requested,  oad  not  paid  the  said  b^nce,  of  all  whidi 
premises  the  defendant  had  notice,  and  was  requested  to  pay  the  sune,  but  had  whcrfly 
refused,  &c. 

Demurrer :  assigning  for  causes,  that  no  ocmsideration  for  tiie  defendant's  promiie 
was  shewn  in  the  declaration ;  and  that  the  promise,  on  the  face  of  it,  was  mads 

jointly  with  the  defendant  and  W.  T. ;  and  that  the  declaration  shews  upon  the  fioe 
of  it,  that  the  writ  was  abateable,  and  ought  to  be  abated  by  reason  of  the  non-j(Hnd«r 
of  the  said  W.  T. ;  and  also,  that  no  promise  by  the  defendant  was  distinctiy  all^^ ; 
also,  that  the  deolEiration  stated  matter  of  evidence,  and  tiuU*  the  ptoa^n  ought  to 
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bftTe  stated  according  to  its  legal  effect  (a)' ;  also  that  either  the  declaratioD  should 
have  heea  i^aanst  the  defoidant  and  W.  T.,  or  the  plaintifis  should  have  manifested 
Aur  intenUoa  to  trait  it  as  the  seveial  promise  of  the  defendant,  omitting  all  mention 
dW.T. 

Joinder  in  demurrer. 

Channell  Serjt.,  in  support  of  the  demurrra-. 

One  objecticHi  to  the  declarataon  is,  that  no  consideration  is  shewn  for  the  alleged 
pnmiise,  and  tiiat  the  promise,  as  stated,  is  joint,  though  only  one  promisor  is 
declared  against.  The  declaration,  though  it  might  be  good  on  general  demurrer,  is 
certainly  informal.  Where  a  promise  is  joint  and  sevenS,  a  plaintiff  undoubtedly  may 
treat  it  as  either,  but  here  the  plaintiffs,  whilst  they  treat  the  promise  as  several,  shew 
that  it  was  in  fact  joint  [Tindal  C.  J.  That  would  be  ground  for  a  plea  in  abate- 
ment.] Probably  that  would  be  so,  as  the  plaintiffs  do  not  shew  that  Turtle  was 
alive. 

Another  objection  is,  that  no  precise  promise  is  [711]  stated.  It  is  said  that  the 
defwdaot  promised  the  plaintiffs  "  in  the  words  and  figures  following,  that  is  to  say," 
and  the  declaration  then  sets  out  the  guarantee.  (The  court  intimated  an  i^nion  that 
that  was  soQioient.) 

Per  curiam.   Judgment  for  the  {daintiffs. 

Fagan  v.  Dawson  and  Johnson.  June  6, 1842. 

An  unsealed  issue-rdl  is  not  a  record  of  the  court ;  and  therefore  the  entry  of  a  nolle 
prosequi  thereon  against  one  of  two  defendants,  is  not  the  proper  evidence  of  such 
nolle  prosequi,  to  shew  that  aa  against  such  defendant,  the  action  is  at  an  end. 

Trespass  de  bonis  asportatis.  Pleas;  by  the  defendant  Dawson,  not  guilty,  and 
leave  and  licence ;  by  the  defendant  Johnson,  not'guilty. 

At  the  trial  before  Tindal  G.  J.  at  the  sittings  for  Middlesex,  ^ter  last  Hilary 
torn,  the  pkuntifTs  counsel  proposed  to  call  the  d«»idant  Johnson  as  a  witness ;  and 
with  a  view  of  renKwin^  any  objectiQn  as  to  his  admissibility  (a)",  the  issue-roll  in  the 
cwiae  WW  produced,  with  a  noUe  prosequi  as  to  Johnson  entered  thereon.  This 
doeament  was  not  sealed  with  the  seal  of  the  oourt^  but  it  was  marked  with  an  ink 
rtamp^  bearing  the  name  of  the  court,  and  the  number  of  the  roll  (by.  It  was  objected 
hy  the  counsel  for  the  other  defendant,  that  there  [712]  was  no  evidence  of  the  nolle 
Rosequi,  inasmuch  as  tiie  issue-roll  was  not  a  record,  not  being  properly  under  seal. 
Jcdmscm  was  admitted  as  a  witness  upon  an  understanding  between  tike  parties,  that  in 
case  the  court  should  be  of  opinion  that  the  document  was  not  sufficient  evidence  of  a 
noUe  prosequi,  a  nonsuit  should  be  entered. 

Bompas  Serjt.,  in  last  Easter  term,  obtained  a  rule  nisi  to  enter  a  nonsuit 
acoHdingly. 

Channell  Serjt.  now  shewed  cause.  He  submitted  that^  under  the  circumstances, 
the  docununt  was  the  proper  issue-rolL  [Tindal  C.  J.  It  cannot  be  considered  as  the 
roll  until  it  is  brought  in.J  It  is  laid  down  in  Arohbold's  Practice  (page  918, 4th  ed  ), 
that  "  in  actions  ex  delicto,  the  plaintiff  may  enter  a  nolle  prosequi  as  to  some  of  the 
defendants,  and  jooceed  against  the  others,  at  any  time  before  final  judgment,  even 
thon^  tiiey  all  yaa  in  the  same  plso,  and  be  found  jointly  guilty  "  {bf.   A  similar  rule 

(a}i  Vide  Com.  Dig.  Pleader.  (C.)  37,  1  Chitt  Hep.  28,  60  (a),  68 ;  5  Mann.  &  R. 
451  ]  ante,  vol  L  281,  vol  iii  780,  vol.  iv.  4. 

(of  It  is  conceived  that  Johnson,  being  a  party  to  the  record,  could  not  have  been 
made  a  witness  against  his  will,  by  entering  n  nolle  prosequi ;  and  that  if  he  was 
willing  to  be  examined,  his  co-defeudaut  could  not  object,  whether  a  nolle  prosequi 
WW  entered  or  not.  Vide  Won-aU  v.  Jones,  7  Biugh.  395,  5  M.  &  P.  251 ;  HaU  v. 
Unm,  9  B.  &  C.  646,  4  M.  &  K.  565 ;  Pvpe  v.  Skde,  2  Q.  K  Rep.  337. 

(6)'  It  was  stated  by  Channell  Seijt,  on  shewing  cause,  that  tiie  puchment  on 
whia  the  proceedings  in  a  cause  were  entered,  was  omA  stamped,  as  above  mentioned, 
I7  ststionsn  qfiointed  tac  tiiat  purpose  by  a  judge  of  the  court;  which  statement 
WM  confirmed  by  one  (rf  tiie  masters. 

(t)'  Citing  Cava  v.  Lmdktr,  1  Ld.  Raym.  697 ;  Dak  v.  Eyre,  1  Wils.  306 ;  Parker 
V.  lawraue.  Hob.  70;  Lover  t.  Salkeld,  2  Salk.  456. 
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is  laid  down  in  Phillips  on  Evidence  (page  67,  9th  ed.),  as  to  criminal  {m»ectitum 
"  Upon  an  information  by  the  Grown  against  two  or  more,  if  a  nolle  prosequi  be  entered 
by  the  attorney-general  either  before  or  at  the  trial,  as  to  one  of  the  defendante,  such 
defendant  may  be  called  as  a  witness  for  the  Crown,  against  his  co-defendant "  (d).  The 
court  will,  if  necessary,  compel  the  proper  entry  to  be  made  on  the  roll ;  BlomjieU  v. 
BlaJce  (2  DowL  P.  C.  237).  [Tindal  C.  J.  The  question  here  is,  whether  an  entry  hu 
been  made  at  all, — whether  the  plaintiff  is  in  a  condition  by  legal  proof  to  satisfy  the 
judge  that  a  nolle  prosequi  has  been  entered.]  It  may  have  been  done  [713]  I? 
agreement ;  or  it  may  have  been  entered  at  nisi  prius.  [Tindad  G.  J.  In  uie  latter 
case  I  should  have  ordered  the  officer  to  enter  it.]  In  Gree  v.  Newell  (a)  it  waa  decided 
that  the  judge  of  nisi  prius  might  record  a  nolle  prosequi  But  tibe  nisi  prios  reoonl 
would  contain  nothing  more  than  a  minute  or  memorandum  by  the  officer ;  and  tin 
roll  is  the  proper  |daoe  whereon  to  enter  the  nolle  prosequi. 

Bompas  Sent,  in  support  of  the  rule,  was  stopped  by  the  court 
Tindal  C.  J.  Even  if  Johnson  had  remained  on  the  record  as  a  defendant,  he  might 
have  been  admitted  aa  a  witness,  supposing  faim  to  have  had  no  interest  (b).  But  aa  he 
was  called  aa  a  witness  only  upon  the  understanding  that  he  was  off  the  record,  and  as 
I  think  the  evidence  of  the  nolle  prosequi  was  not  sufficient,  a  nonsuit  must  be  entered, 
unless  the  plaintiff  will  consent  to  a  stet  processus. 

The  phuntiff  having  consented  to  the  entering  of  a  stet  processus,  a  rule  was  drawn 
up  accorain^y. 

[714]   Braddbe  v.  The  Mayor,  &g.  of  London,  Governors  of  Christ's 

Hospital.  1842. 

[S.  C.  5  Soott,  N.  R.  79j  3  D.  N.  S.  164;  11  L.  J.  C.  P.  209.] 

Declaration  that  the  plaintiff  was  possessed  of  a  messuage  in  London  in  which  be 
carried  on  a  certain  trade,  and  that  the  defendants  were  possessed  of  a  house 
adjoining  thereto ;  that  the  defendants,  purposing  to  pull  down  their  house  sod 
seven  others  adjoining  thereto,  and  to  erect  another  house  on  the  site  of  their  first 
mentioned  house,  preparatory  to  their  so  doing,  erected  a  hoarding  in  front  of  their 
houses ;  that  the  holding  inclosed  a  public  footway,  and  thereby  obstructed  the 
footway  and  the  approach  to  the  plaintiff's  messuage,  and  the  passage  of  persons  on 
that  side  of  the  sfTeet;  that  the  defendants  pulled  down  the  eight  houses  aod 
erected  a  house  adjoining  to  the  plaintiff^s  messuage. — First  grievance:  that  the 
defendants  wrongfully,  and  without  reasonable  cause,  delayed  pulling  down  and 
re-building  for  an  unreasonably  long  tame  after  the  erection  of  the  hoardii^ 
wrongfully  continued  the  hoaiding  so  obstructing  the  footway  and  i^proach,  lor  • 
long  and  unreasonable  time,  whereby  customers  were  prevented  from  frequentii^ 
the  plaintiff^s  shop. — Second  grievance :  that  the  defendants,  by  their  a^nts  and 
workmen,  conducted  themselves  so  carelessly,  negligently,  and  improperly  in  pulling 
down  the  first-mentioned  house  of  the  defendants,  that  by  and  through  the  careless- 
ness, &c.  of  the  defendants  and  their  agents,  &c  in  pulling  down  t^t  house,  and  in 
neglecting  to  use  reasonable  and  proper  precaution,  laige  quantities  of  bricks,  tales, 
&o.  fell  from  the  same  house  into  and  upon  the  plaintiff's  messuage,  and  upon  and 
through  divers  skylights,  &c.,  breaking  the  glass  and  damaging  goods,  &c.  Ac- 
Third  grievance :  l^at  the  defendants,  by  their  agents,  &c.,  conducted  themselves 
so  oBrelessly,  &o.  in  digging  and  clearing  the  ground  for  the  fonndotum  of  the  house 
80  built,  and  in  undeirnnning,  removing  a  part  o^  shoring  up^  and  doing  oth« 
works  to  the  party  wall  and  connected  tfterewitli,  that  by  and  through  the  careless- 
ness, &c  of  the  defendants  and  their  agents,  &c.,  the  party-wall  and  all  the  walls, 
floors,  &c.  of  the  plaintiff's  messuage  sunk,  cracked,  &c.,  and  the  messuage  w» 

(d)  Citing  Bull.  N.  P.  286  c,  Bep.  temp.  Haidw.  163 ;  fFard  v.  Man^  2  Atk.  2*29. 

(a)  1  Ld.  Raym.  716,  1  Gomyns's  Bep.  113  {One  t.  BoOs),  2  Salk.  456  {Gree  v. 
Bolle),  12  Mod.  661  (Greeves  v.  Bdls). 

{b)  See  JForrall  v.  Jones,  7  Bingh.  395,  5  M.  &  P.  251 ;  Pipe  v.  S^eefe,  2  Q.  R  Bep. 
733,  1  Phill.  £v.  50,  9th  ed.  (overruling  Oreen  v.  Sutton,  2  Moo.  &  Rob.  269). 

See  also  Aitwood  v.  SmfM,  6  Clark  &  Finn.  232,  293 ;  Ml  t.  Anubs^  ante,  vol  iii 
pp.  258,  261. 
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damaged  sad  lessened  in  value,  &c. — Pleas :  first,  not  guilty  ;  secondly^  (as  to  con- 
tinuing the  hoarding,)  an  immemorial  custom  in  London  that  if  any  person  hath 
had  occasion  to  erect  or  pull  down  any  building  within  the  city,  near  to  any  public 
way,  and  hath  had  occasion  for  those  purposes  to  erect  and  continue  any  hoarding 
in  such  a  manner  as  to  obstruct  or  inclose  any  part  of  a  public  way  within  the  city, 
and  hatii  applied  to  the  Lord  Mayor  for  his  lioraioe  to  erect  and  continue  such 
hoarding  in  such  manner  and  for  suoh  purp(»e  or  puiposes  as  aforesaid,  such  Lord 
Mayor  hal^  had  full  power  and  autluoity  to  lioenBe  such  person,  &c.  to  erect  and 
eontinae  any  such  hoarding  for  such  puipose  oi'  parposes  aforesaid,  and  of  suoh 
dimensioiu  and  in  such  nuuiner  and  for  suoh  time  or  timea  as  he  hath  tiionght 
fMMxiaUe ;  and  tiie  person  so  apfdying  uid  having  obtained  mch  licence,  hath  kiw- 
fnlly  and  M  right  erected  and  ocmtinned  and  been  used  and  aoouattnned  of  right  to 
erect,  and  continue  for  such  purpose  or  purposes  in  any  such  public  way  bo  as  to 
inclose  or  obstruct  the  same,  such  hoarding  in  suoh  manner  and  of  suoh  dimensions 
uid  for  such  time  or  times  as  he  had  been  so  licensed  to  do  by  the  Lord  Mayor, 
except  so  far  as  such  custom,  power,  or  authority  hath  been  affected  by  the  67  G.  3, 
c.  xxix.  The  plea  then  set  out  a  licence  from  the  Lord  Mayor  conditioned  upon 
obtaining  the  licence  of  the  surveyor  of  the  pavements,  and  the  granting  of  suoh 
liceuce  by  the  surveyor  of  the  pavements.— -To  this  plea  the  defenouunts,  taking  the 
eostom  by  protestation,  refdied,  de  injurift,  absque  residno  cause. — Held,  that  the 
wooaod  grievance  charged  in  the  declaration  oonstituted  a  good  cause  of  action. — 
Held  also,  the  custom  set  out  in  the  second  plea  was  not  unreasonable. — ^Held 
also,  that  the  plea  was  sufficientiy  proved  by  the  production  of  a  licence  from  the 
Lord  Mayor  for  the  erection,  before  the  defendants'  houses,  of  "  a  hoard  containing 
in  front  sixty-four  feet,  projecting  from  the  same  four  feet,  and  to  continue  four 
weeks ; "  and  a  licence  from  the  surveyor  of  the  pavements,  "  to  erect  and  continue 
foor  hoards  in  manner  and  for  the  time  above  mentioned." — Held,  that  as  the 
aenmd  plea  was  pleaded  geuen^ly  to  the  continuing  of  the  h(»rding  erected  as  in 
the  decUiration  mentioned,  the  pliuntiff  was  not  entitled  to  damages  in  respect  of 
the  maintonance  of  that  hoarding,  or  to  recover  in  respect  of  damages  sustained  by 
tile  reason  of  the  delay  in  pulling  down  and  rebuilding  the  defendants'  houses, 
otherwise  than  by  the  keeping  and  continuing  of  the  hoarding. — The  cause  having 
been  referred  to  a  barrister,  who  was  empowered  to  direct  "that  a  nonsuit  or  a 
verdict  for  the  plainti'ff  or  the  defendants  should  be  mtared,  as  he  should  tliink 
imper,"  and  who  was,  at  the  request  of  either  party,  to  state  any  point  of  law  upon 
the  face  ci  his  award  for  the  opinion  of  the  court — Held,  that  it  was  not  incumbent 
oa  the  arbitrator  to  decide  finally  as  to  the  amount  of  damages  to  be  recovered,  and 
to  direct  how  t^e  judgment  should  be  entered  up ;  but  that  having  by  his  award 
disposed  of  all  tiie  issues  joined  on  the  record,  and  assessed  damages  separately  in 
respect  of  each  subject  matter  of  complaint  stated  in  the  declaration,  and  having 
referred  to  the  court  the  question  as  to  the  right  of  the  plaintiff  to  recover  damages 
ia  respect  of  some  of  the  grievances  stated  in  the  declaration,  at  the  request  of  the 
defendants,  tund,  at  the  ret^uest  of  the  plaintiff,  the  question  as  to  the  validity 
txaUm  and  the  allegations  in  the  aeoond  plea,  and  a>  to  the  plaintiff's  right  to  judg- 
nwDt  mm  obstante  vered^eto  on  the  second  jAea,  should  tiie  issue  thereon  be  found 
far  the  defendant,  he  had  pnqierly  discharflnd  his  duty,  and  tiiat  he  was  not  bound 
definitely  to  determine  as  to  tihe  validity  m  the  custom. — ^The  arbitrator  haviiu^  as 
to  the  party-wall,  found  "  that  the  carelessneas,  negligence,  and  unakilfulness  of  the 
defendants  and  their  agents,  &o.,  in  and  about  the  underpinning  of  the  party-wall, 
consisted  in  their  underpinning  the  wall  partially  and  not  underpinning  the  whole, 
and  that  the  plaintifTs  messuage  thereby  sunk  and  sustained  damage ;  and  that  the 
p)aiQtaff*B  messuage  was  an  ancient  messuage,  entitled  to  be  supported  at  the  east 
end  therecnf  by  tiie  party-wall;" — Held,  that  the  ddendants  had  no  ri^ht  to 
nnderpin  tiie  party-wall,  eitiier  pwtially  or  wholly,  unless  they  could  do  so  without 
injnry  to  the  plaintiff's  messuage ;  and  that  whether  the  plaintiff  had  a  several 
iaterest  in  haH  of  the  wall,  or  was  tenant  in  oommon  with  the  defendante  of  the 
wh(4^  tlte  defendante  were  liable  for  the  injury  resulting  from  their  mode  of 
deiliiig  with  it 

Case.  Tha  dedarataon  stated  plaintiff,  hefxm  and  at  the  times  of  ihe 

wimitting  ctf  the  sereral  grievances  by  ^e  defendante  thereiiiafter  mentioned,  was 
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[7161  possesBed  of  a  messuage  vrifch  the  appurtenances,  situate  in  Neweate  Street,  in 
London,  in  part  of  which  messuage  the  plaintiff  during  that  time  cairied  on  the  trade 
and  businoss  of  a  fancy-trimming,  lace,  and  fringe  manufacturer,  and  that  the  defen- 
dants during  the  time  aforoaaid,  [716]  were  possessed  of  BDotixer  house  in  London 
aioreeaid  in  the  same  steeet,  and  next  adjoining  to  the  said  messuage  of  the  i^aintaff ; 
that  before  the  (xnnniitting  of  die  said  several  grievances,  to  wit  on  the  1st  of  April 
1833,  the  defendants  were  purposing  to  pull  aowa  their  said  house ;  and  also  dirers, 
to  wit  seven  other  houses  of  the  defendants  in  the  same  street,  adjoining  and  near  to 
their  first  mentioned  house,  and  to  erect  another  house  on  the  site  of  their  first 
mentioned  house,  and  preparatory  to  their  so  doing,  then  erected  and  placed  a  certain 
hoarding  in  front  of  their  said  houses  in  such  a  manner,  that  the  said  hoarding  indosed 
a  part  of  a  public  footway  in  the  said  street  running  in  front  of  ihe  said  messua^ 
and  houses  of  the  plaintiff  and  defendants  respectively,  to  wit  l^at  part  of  the  saad 
public  footway  which  was  immediately  in  front  of  the  said  eight  houses  of  the  defen- 
dants, and  ikenthy  in  part  obstmcted  the  said  footway,  and  the  approach  to  tike  aaad 
messuage  of  the  plaintiff,  and  tiie  passage  of  jmrsons  passing  and  repassing  on  foot 
on  tiie  side  of  the  said  street  on  which  tiie  plaintiff's  messuage  was  situate ;  that  the 
defendants  aftOTwaids,  to  wit  on  the  lat  of  May  1833,  uid  on  divers  otiier  days  and 
times  between  that  day  and  the  commencement  of  the  suit,  [7171  pulled  down  their 
said  eight  houses,  and  erected  on  the  site  of  their  said  first  mentioned  house,  another 
house  adjoining  to  the  said  messuage  of  the  plaintiff :  yet  the  defendants,  contriving 
md  intending  to  injure  the  plaintiff  in  this  behalf,  wrongfully,  wilfully,  and  injuriously, 
and  without  any  reasonable  or  probable  cause,  delayed  and  retarded  the  pulling  down 
of  the  said  eieht  houses,  and  the  rebuilding  of  their  said  first  mentioned  house,  for  an 
unreasonablylong  time,  to  wit  three  years,  after  they  had  so  erected  the  said  hoarding 
and  on  that  occasion  wnnigfully,  wilfully,  and  injuriously  kept  «id  continued  the  eud 
hoarding  so  erected  and  placed  as  aforesaid,  and  so  obstructing  the  said  footway  and  the 
aopFoai^  to  the  plaintiffs  said  messuage  as  aforesaid,  for  a  l<nig  and  unreaaooable 
tune,  to  wit  three  yean,  the  same  being  longer,  to  wit  two  years  longfr,  thaa  was 
reasonable  or  neoessaiy  for  tiiem  to  have  done  in  that  behalf;  whereby  daring  the 
time  last  aforesaid,  divers  customm  were  hindered  and  prevented  from  frequeatiiig 
the  plaintiff's  said  messuage  in  the  way  of  his  said  business,  and  the  plaintiff,  by 
reason  of  the  premises,  lost  divers  great  gains  and  profits,  in  the  whole  amountii^  to 
a  large  sum,  to  wit  2000L  which  he  would  otherwise  have  procured  in  the  way  of  his 
said  business :  and  the  defendants  further  contriving  and  intending  to  injure  the 
plaintiff,  to  wit  on  the  Ist  of  May  1833,  and  on  divers  other  days  and  times  between 
that  day  and  the  commencement  of  ihe  suit,  by  their  agents  and  workmen  in  that 
behalf,  behaved  and  conducted  themselves  so  carelessly,  negligently,  and  im{Hroperly 
in  nulling  down  the  said  first  mentioned  house  of  the  defendants  wlUch  adjoined  the 
said  messuage  of  the  plaintafi^  tha^  by  and  through  the  oaielesuieBa,  ne^igenoe,  and 
improper  conduct  of  tiie  defendants  and  their  a^nts  and  servants  in  t^  behidf ,  ia 
puuing  down  the  said  first  mentioned  house  oi  the  defendants,  and  in  [718]  neglecting 
to  use  reasonable  and  proper  precaution  in  that  behalf,  divers  lai^  quantities  of 
bricks,  tiles,  mortar,  wood,  dust,  and  rubbish  fell  from  the  last  mentioned  bouse,  into 
and  upon  divers  pajis  of  the  said  messuage  of  the  plaintiff,  and  upon  and  t^utmgfa 
divers  skylights  and  windows,  to  wit  two  skylights  and  two  windows,  of  the  plaintiff, 
into  a  room  of  the  plaintiff,  part  and  parcel  of  the  said  messuage  of  the  plaintiff^  and 
used  by  him  as  a  countong-nouse  and  warehouse,  and  thereby  broke  divera,  to  wit 
twenty,  panes  of  ^ass  of  the  phuntaff,  of  sjid  belonging  to  the  said  s^lighta  and 
windows,  and  of  great  value,  to  wit  of  the  value  of  101.,  and  thereby  also  divers  gooda, 
to  wit  100  pounds  weight  of  raw  silk,  100  pounds  weight  of  unwound  silk,  100  pounds 
weight  of  dressed  silk,  and  100  pounds  wmght  of  other  silk,  which  were  then  in  the 
said  ro(Hn  so  used  aa  a  counting-house  and  warehouse  as  afonnaid,  and  of  great  value, 
to  wit,  oi  the  value  of  2001.,  were  greatly  spoiled,  diuna^ed,  and  destroyed,  and  also, 
by  reason  of  the  premises,  divers  large  quantities  of  rain  water  on  the  several  flavs 
and  times  aforesaid,  penetrated  and  flowed  into  all  the  rooms  and  apartments  of  the 
said  messuage  respectively,  and  by  reason  thereof  divers  other  goods  of  the  plaintiff^ 
to  wit,  &c.  &c.,  then  being  in  the  said  rooms  and  apartments  respectivelj,  and  of 
great  value,  to  wit,  of  the  value  of  4001.  were  greatly  spoiled,  damaged,  and  destroyecL, 
and  thereby  also  the  plaintiff  and  his  family  were  greatly  incommoded  and  annoyed 
in  the  enjoyment  and  haUtation  of  his  said  messuage,  and  the  plaintiff  was  also  thca-dy 
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sreatly  duturbed  and  annoyed  in  his  said  business,  and  was  greatly  impeded  and 
nindered  from  carrying  on  the  same  in  his  said  messuage. 

Second  grievance,  that  the  defendants  on  the  several  days  aforesaid  by  their  ^ents 
and  workmen  in  that  behalf,  behaved  and  conducted  themselves  so  carelessly,  ^19] 
Diligently,  and  improperly,  in  and  about  digging  and  clearing  the  ground  for  tiie 
foundation  of  the  said  house  so  built  on  Uie  fdte  of  their  first  mentioned  house  as 
iloreMdd,  and  in  and  about  underpinmng  the  party-wall  between  that  house  and  the 
aid  messuage  of  the  plaintiff,  and  in  and  about  removing  a  certain  part  of  the  said 
party-wall,  &c.  luid  oonnected  therewith,  Uiat,  by  and  tlirou^  t^e  CEUvlessness, 
ne^^nc^  and  unskilfulness  of  the  defendants  and  their  agents  and  workmen  in  the 
premises  last  aforesaid,  the  said  party-wall  and  all  the  walls,  floors,  beams,  ceiling 
roof  and  other  parts  of  the  said  messuage  of  the  plaintiff,  on  the  several  days  last 
aforesaid,  greatly  sunk,  cracked,  and  gave  way,  and  were  greatly  weakened  and 
injored,  and  the  same  messuage  was  thereby  greatly  damaged  and  lessened  in  value, 
and  put  in  danger  of  falling  and  rendered  unsafe  for  habitation,  and,  by  reason  of  the 
premises,  the  plaintiff  was  forced  and  obliged  to  cause,  and  necessarily  did,  to  wit  on 
the  22d  of  October  1834,  cause  the  said  messuage  to  be  surveyed,  shored  up  and 
propped,  and  amended  and  repaired  in  divers  parts  thereof,  both  inside  and  outside, 
and  in  so  doing  was  necessarily  put  to  great  erpense  of  his  moneys,  in  the  whole 
amounting  to  a  large  sum,  to  wit  5001.,  and  tiie  plaintiff  also,  reason  of  the  premises, 
and  by  reason  of  bis  said  messuage  bein^^  by  means  of  the  premises,  rendereil  unsafe 
for  habitation,  was  forced  and  obliged  to  remove,  and  did  remove  himaelf  and  his 
bmily  and  servants,  and  part  of  his  furniture,  out  of  his  said  messuage,  to  wit  on  the 
day  and  year  last  aforesaid,  into  another  place,  and  was,  by  reason  of  the  premises, 
hindered  and  prevented  from  inhabiting  in  his  said  messuf^e,  and  for  a  long  tame,  to 
wit  for  the  space  of  six  months  then  next  following,  and  was  thereby  forced  and 
obliged  during  all  that  time,  to  inhabit,  himself  and  his  family,  another  house ;  and, 
fay  reason  of  ^e  premises  last  aforesaid,  the  plaintiff  was  forced  and  {720"]  obliged  to 
lay  oat  and  expend,  and  dkl  necessarily  lay  out  and  expend  divera  large  sums  of 
aKHi^  in  ^e  wWe,  anu)unlang  to  a  large  sum,  to  wit  300L,  and  was  also  tiierebyput 
to  gnat  trouble  and  inconvenienoe  and  greatly  injured  in  his  said  trade  and  business ; 
and  also,  hj  reason  of  the  premises,  the  plaintiff  during  all  the  time  aforesaid  lost  and 
was  deprived  of  tiie  benefit,  profit,  and  advantage  of  a  certain  lodger,  to  wit  Charles 
Ehnsley,  who,  before  and  at  the  time  of  the  committing  of  the  said  grievances,  was 
a  lodger  in  the  said  messuage  of  the  plaintiff,  from  which  lodger  he  the  plaintiff  would 
otherwise  have  derived  great  profit,  in  the  whole  amounting  to  a  huge  sum,  to  wit^ 
1001    To  the  damage  of  the  plaintiff  of  20001.,  &c. 

The  defendants  pleaded — first,  not  guilty. 

Secondly — as  to  so  much  of  the  declaration  as  related  to  the  keeping  and  continuing 
<rf  the  said  hoarding  so  erected  and  placed  as  in  the  declaration  mentioned,  and  so 
obsbiicting  the  said  footway  and  the  approach  to  the  plaintiff's  said  messuage,  for  the 
aud  space  <A  time  in  the  declaration  mentioned, — that  from  time  whereof  the  memory 
of  man  is  not  to  the  contraiy,  until  and  at  the  time  of  the  committing  of  the  grievances 
in  the  introductory  part  of  that  ]^ea  mentioned,  tiiere  had  been,  and  was,  and  from 
Amce  had  been,  and  stall  was,  within  the  city  of  London  a  certain  antient  and 
hudaUe  custom  there  used  and  approved  of,  that  is  to  say,  that  if  any  person  or 

Csns,  body  corporate  or  politic,  had  at  any  time  or  times  during  the  time  aforesaid, 
occasion  to  erect  or  pull  down  any  building  or  buildings  within  the  said  city,  near 
to  any  public  way  within  the  said  city,  and  had  had  occasion  for  those  or  either  of 
those  purposes,  to  erect,  place,  and  continue  any  hoarding  in  such  a  manner,  as  thereby 
to  obstruct  or  inclose  any  part  of  any  public  way  within  the  said  city,  and  had  applied 
to  Ae  Lord  Ma^or  of  the  ^TZl]  said  city  for  the  time  being,  for  his  permission 
Hcenee,  or  antiionty  to  erects  place,  and  continue  such  hoarding  in  such  manner,  and 
for  sndi  porpoee  or  purposes  as  aforesaid,  such  Lord  Mayor,  for  the  tune  being  of  the 
■id  city,  had  during  all  the  time  aforesaid,  had  full  and  free  power  and  authority  to 
antinrise,  license^  and  permit)  and  had  lawfully  authorised,  licensed,  and  permitted, 
and  been  used  and  accustomed  to  Heense,  authorise  and  permit  such  person  or  persons, 
hody  corporate  or  politic,  to  erect,  place,  and  continue  any  such  hoarding  for  such 
purpose  or  purposes  as  aforesaid,  and  of  such  dimensions,  and  in  such  manner,  and 
for  sDch  time  or  limes  as  he  hath  thought  reasonable  or  proper  for  such  purpose  or 
forposea,  and  the  perB(m  or  persons,  body  corporate  or  politic,  so  applying  as  afor&- 
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said,  and  having  obtained  such  permission,  ]icence,  or  authority  as  foresaid,  had, 
during  all  the  tame  aforesaid,  lawfully  and  of  right  erected,  placed,  and  continued, 
fuid  been  used  and  accustomed  of  right  to  erect,  place,  and  continue  for  such  purpose 
or  purposes  in  any  such  public  way,  so  as  to  inclose  or  obstruct  the  same,  such  hoard- 
ing, in  such  manner  and  of  such  dunensions,  and  for  such  time  or  times  as  he  cnr  t^ey 
have  been  so  authorised,  licensed,  and  permitted  to  do  by  the  said  Lord  Mayor,  for 
the  time  being,  of  the  said  city  as  aforesaid,  except  so  far  as  such  custom,  power,  or 
authority  hath  been  affected  by  the  statute  made  and  passed  in  the  Fifty-seventh 
year  of  the  reign  of  His  late  Majesty  King  George  the  Third,  intituled  "  An  Act 
for  better  paving,  improving,  and  regulating  the  streets  of  the  Metropolis,  and 

E amoving  and  preventing  nuisances  and  obstructions  therein  : "  that  the  defendants, 
aving  occasion  to  pull  down  the  said  bouses  in  the  declaration  mentioned,  sxid  to 
erect  another  house  on  the  site  of  the  said  house  of  the  defendants  in  the  declaratioo 
first  mentioned,  the  whole  of  such  houses  and  [722]  sites  thereof,  and  of  the  said 
footway  in  the  said  deolaratdon,  being  then  within  the  city      London,  and  the 
houses  and  sites  thereof  b^ng  neu-  to  the  said  public  footway  in  the  dedarvtion 
mentioned,  and  the  defendants  also  then  having  occasion  for  that  purpose,  to  erect, 
place,  and  continue  a  hoarding  in  such  manner  as  thereby  to  iudose  and  obstaucta 
part  of  the  said  footway,  theretofore  and  before  the  erection  and  placing  the  said 
hoarding  as  in  the  declaration  mentioned,  and  before  any  of  the  said  times  when,  &c., 
to  wit,  on  the  Ist  of  March  1823,  applied  to  Sir  Peter  Laurie,  Knight^  then  being 
the  iMvd  Mayor  of  the  s^d  city,  for  his  permission,  licence,  and  authority  to  erect, 
place,  and  continue  certain  hoardings  in  such  manner  as  aforesaid ;  and  that  the  said 
Sir  Peter  Laurie  so  then  being  such  Lord  Mayor  of  the  said  city  as  aforesaid,  did  then 
duty  authorise,  license,  and  permit  the  defendants  to  erect  and  place  certain  hoarding 
of  certain  dimensions,  and  in  certain  manners,  and  to  continue  the  same  for  certain 
spaces  of  time,  provided  the  defendants  should  also  obtain  the  licence  of  the  surveyor 
of  the  pavements,  appointed  under  and  by  virtue  of  an  act  of  parliament  made  sad 
passed,  &e.,  intitulo^  &c,  (57  G.  3,  c.  xxix.) ;  that  {rfterwards,  md  after  the  deftm- 
dants  had  obtained  such  licences  and  authority  as  aforesaid,  imd  before  the  erectioa 
of  the  s^d  hoardings,  and  before  imy  of  the  said  times  when,  &o.,  to  wit^  on  the  same 
1st  of  March  1833,  the  defendants  did  obtain  the  leave  and  licence  of  Richard  Relsey, 
who  was  then  the  surveyor  for  the  time  being  of  the  pavements  of  the  city  of  London 
and  liberties  thereof,  under  his  hand,  to  erect  and  continue  such  hoardings  of  such 
dimensions,  and  in  such  manner,  and  to  continue  the  same  for  the  said  spaces  of  tame 
so  authorised  and  permitted  by  the  said  Lord  Mayor  as  aforesaid ;  wherefore  the 
defendants  baving  obtained  such  leave,  licence,  permission,  and  [723]  authority  m 
aforesaid,  did  theretofore,  to  wit^  on  the  Ist  of  April  1833,  erect  and  plaoe  certain 
houtlings  for  such  purposes  as  aforesaid,  of  the  dimensions  uid  in  maimer  so 
authorised  by  the  said  lioenoes  as  aforesaid,  and  did  thereby  and  t^erewiA  neoessarfly 
inclose  and  obstruct  the  said  part  of  the  said  footway  in  iAie  declaration  mentioned, 
and  did,  for  the  purpose  aforesaid,  keep  and  continue  the  said  hoarding  so  erected 
and  placed  as  aforesaid,  and  so  inclosing  and  obstructing  the  said  part  of  the  said 
footway  as  aforesaid,  for  the  said  spaces  of  time  in  the  said  leave  and  licences, 
permissions  and  authorities  mentioned,  and  as  it  was  lawful  for  them  to  do  for  the 
cause  aforesaid ;  which  are  the  supposed  grievances  in  the  introductory  part  of  the 
plea  referred  to,  and  in  the  said  declaration  mentioned ;  doing  no  unnecessaiy  '^■mngii 
to  the  jplaintiff  on  the  occasion  aforesaid.  Verification. 

Thudly — as  to  breaking  the  said  panes  of  glass  in  the  declaration  mentioned ; 
tJbat  alter,  they,  the  defendants,  shortly  after  the  said  panes  of  glass  were  so  broken 
as  in  the  declaration  mentioned,  and  before  the  commeucement  of  the  suit^  to  wit^ 
on  ihe  Ist  of  J>Say  1833,  caused  and  procured  the  said  panes  of  glass  so  broken  as 
aforesaid,  to  be  replaced  with  new  panes  of  |^ass  at  their  costs  ubd  charges,  in  full 
aatis&ction  and  discharge  of  the  damages  sustained  by  the  plaintiff,  by  reaaou  of 
the  breaking  thereof;  and  which  i-eplacing  of  the  said  panes  of  ^lass,  the  plsLintafi* 
then  agreed  to  accept  and  receive,  and  then  accepted  and  received,  m  full  satisCaotiou 
and  discharge  of  the  last  mentioned  damages.  Verificatiou. 
The  plaintiff  joined  issue  on  the  firat  plea. 

To  the  second  plea,  the  plaintiff,  after  taking  the  custom  by  protestation,  implied 
de  ii^uri&,  absque  residue  causue,  concluding  to  the  country. 

To  ue  third  plea  the  plaintiff  replied,  that  the  defendanU  did  mvt 
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ud  procure  the  aaid  panes  oi  glass  so  broken  as  in  tiie  decimation  mentioned,  to  be 
i^laoed  with  new  panes  of  ^ss  at  their  costs  and  charges,  in  full  satisfaction  and 
diKhuge  of  f^e  damages  sustained  by  the  plaintiff  by  reason  ctf  the  breaking  thereof, 
and  that  the  plaintiff  did  not  agree  to  accept  and  receive,  and  did  not  accept  and 
receive  the  replacing  of  the  said  panes  of  glass,  in  full  satisfaction  and  discharge  of 
the  damages  in  the  same  plea  mentioned ;  concluding  to  the  obuntry.  Verification. 
Ou  the  last  two  replications  the  defendant  joined  issue. 

Upon  the  cause  coming  on  for  trial  before  Tindal  C.  J  ,  at  the  adjourned  sittiugs 
ill  Lradon,  after  Trinity  term  1839,  a  verdict  was  taken  for  the  plaintiff  for  20001. 
by  conaent,  subject  to  the  award  of  a  barrister,  who  by  the  order  of  nisi  prius  was 
mpovered  to  direct  that  a  nonsuit  should  be  entered,  or  that  a  verdict  should  be 
entered  for  the  plaintiff,  or  the  defendants,  as  he  should  think  proper,  and  who  was, 
It  the  request  of  either  party,  to  state  any  pc»nt  of  law  upon  tibie  face  of  his  award 
f«  the  <^nion  oi  the  oourt^ — the  costs  of  the  suit  to  abide  the  event  of  tte  amtrd, 
ind  the  costs  of  the  referenoe  and  award  to  be  in  the  discretiQU  of  the  arbitrator. 

Several  meetings  took  place  before  the  arbitrator,  attended  by  counsel  on  both 
sides,  at  the  last  of  which  it  was  arranged,  that  each  party  should  send  in  a  written 
BUtement  of  such  questions  of  law  as  he  or  they  required  to  be  stated  or  raised  by 
the  arbitrator,  by  or  on  the  face  of  his  award. 

Pursuant  to  this  arrangement,  the  arbitrator  was  requested,  on  the  part  of  the 
defendants,  to  raise  on  the  face  of  his  aw^rd  the  following  questions  : — 

[726]  1st  Whether  the  defendants'  wron^ully,  wufully,  and  injuriously,  and 
without  any  reasonable  or  probable  cause  delaying,  and  retarding  the  pulling  down  of 
tbe  said  djdit  houses*  and  the  rebuilding  of  this  said  first  mentaoneii  house,  for  au 
imrsaaonably  Ions  time,  was,  either  of  itself  or  coupled  with  the  fact  of  the  erection 
or  eoQtiuuauce  m  the  shore  in  front  of  the  plaintiff's  messuage,  a  cause  of  action 
Dader  the  present  declaration,  independently  of  the  fact  of  the  keeping  up  of  the 
Inuding  as  alleged  in  the  declaration  : — provided  the  arbitrator  was  of  opinion  that 
the  same  amounted  to  cause  of  actiou,  and  that  the  plaintiff  was  entitled  to  recover  in 
respect  thereof. 

2d.  Whether  the  custom  set  out  in  the  second  plea  was  a  bad  custom, — if  the 
vbitiator  himself  considered  it  so. 

3d  Whetiier  the  plaintiff  was,  under  the  pleadings  in  the  cause,  entitied  to  enter 
into  evidence,  or  recover  damages,  in  respect  of  the  continuance  of  any  hoard  erected 
ifter  the  houses  were  pulled  down,  as  well  as  the  continuance  of  a  hourd  before  and 
preparatory  to  their  being  pulled  down — provide  the  arbitrator  himself  should  be  of 
opiniou  tiiat  tlie  plaintiff  was  entitled  to  recover  dtunt^es  in  respect  thereof. 

4th.  Whether  Mr.  Kelsey's  licence  did  not  justify  the  erection  (rf  one  hoard, 
punaaot  to  the  licence  of  Sir  Peter  Laurie — provided  the  arbiti«tor  should  be  of 
opiiiifm  that  it  did  not 

fith.  Whether  the  defendants  were  bound  to  underpin  more  than  their  own  half  of 
the  puty-wall,  and  whether  they  were  liable,  under  the  present  declaration,  for  under- 
pinmiig  only  their  own  side,  provided  they  were  not  guilty  of  negligence  in  so  doing — 
d  the  arbitrator  should  be  of  opinion  upon  the  evidence,  that  they  underpinned  only 
dieir  own  side  of  the  wall. 

6tfa.  Whether  the  defendants  were  bound  to  shore  [726]  up'  the  plaintiff's 
messuage — if  the  arbitrator  should  be  of  opinion,  that  they  were  liable,  undw  the 
fnsent  declaration,  for  not  doing  so,  it  not  being  alleged  that  the  plaintiff's  messuage 
wu  an  ancient  messuage^  or  entitled  to  any  support  from  the  defendants'  house,  or 
that  the  defendants  by  reason  of  their  house,  were  bound  to  shore  up  the  plaintiff's 
neasDage,  whenever  it  should  become  necessary  to  pull  down  the  defendants  house. 

On  the  part  of  the  plaintiff,  the  arbitrator  was  requested,  with  reference  to  the 
points  desired  to  be  raised  by  the  defendants  for  the  opinion  of  the  court,  to  find 
as  follows : — 

IsL  With  reference  to  the  first  point,  to  find  and  state  the  facts,  whether  or  not 
the  shore  in  front  of  thB  plaintifi^s  house  was  continued  for  an  unreasonable  length 
of  time,  and  whether  or  not  that  continuance  was  not  a  substantial  grievance, 
independently  of  the  continuance  of  the  hoarding,  aod  to  assess  the  damages  sustiuned 
by  the  daintiff  by  reason  thereof,  separately. 

2d.  With  reference  to  the  second,  third,  and  fourth  points,  to  raise  the  point, 
whether,  if  the  custom  was  bad,  the  plaintiff  waa  not  entitled  to  judgment  oon  obstante 
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veredioto,  and  in  case  the  ai'bitrator  found  the  issues  ou  the  licence  for  the  defendanta, 
also  to  assess  tike  damages  by  reason  of  the  continuance  of  the  hoards  separately;  and 
to  set  forUi  Sir  Peter  I^urie's  licence  including  the  licence  of  the  surveyor  d  wn- 
ments,  so  as  to  raise  the  point  oi  law,  whether  the  latter  was  a  compliBDce  wit£ 
condition  on  which  the,  former  was  granted,  and  to  state  the  fact,  that  tlu)  hosid 
complained  of  was  erected,  and  continued  for  the  purpose  of  pulling  down  tlie  houses. 

3d.  With  reference  to  the  fifth  and  sixth  points,  to  state  the  fact,  whether  or  not 
the  plaintiffs  house  was  an  ancient  house,  and  whether  it  had  not  always  beeo 
supported  at  the  east  end  thereof  by  the  party-wall  in  ^27]  question,  and  whether  or 
not,  the  sinking,  &c.  of  the  plaintifTs  house  was  not  occasioned  by  defective  under- 
pinning on  the  part  of  those  employed  by  the  defendants,  and  also  to  state  the 
&ctB,  whether  or  not  the  partj-wali  was  certified  to  be  a  sound  wall,  and  of  proper 
thickness  under  tAie  building  act,  and  whether  the  defendants  did  not  underpin  the 
wall  in  some  parts  all  through,  comprising  that  part  of  the  wall  which  belonged  to  the 
plaintiff's  messuage,  and  to  raise  die  point  of  law,  whether  if  the  defendant  under 
pinned  the  party-wall  under  the  above  circumstances  and  in  manner  above  dsseribed, 
they  were  not  bound  to  shore  up  the  party-wall  in  such  a  manner  as  to  prevrat 
damage  to  the  plaintiffs  messuage,  and  to  assess  the  damages  sustained  by  reason 
the  sinking,  &c.,  of  the  plainti^s  messuage  separately ;  and  the  arbitrator  was  abo 
requested  on  the  part  of  the  plaintiff,  to  assess  the  damages  sustained  by_  reason  of  the 
negligence  in  pulling  down  the  house  separately,  if  he  «U)uld  be  of  o[»nion  that  the 
plaintiff  was  entitled  to  recover  in  respect  thereof. 

The  arbitrator  was  also  requested,  with  reference  to  the  last  issue,  viz. :  the  plea  <A 
accord  and  satisfaction  in  regard  to  t^  breaking  of  the  glass,  if  he  should  be  of  opinion 
that  that  issue  should  be  found  for  the  defendants,  to  state  the  fact,  whether  or  not 
the  plaintiff  did  not  sustain  damage,  as  alleged  in  the  declaration,  by  reason  of  tte 
breaking  of  the  glass  beyond  the  mere  costs  of  repairing  the  glass,  imd  whether  or  not 
there  was  any  evidence  of  the  plaintiff's  acceptance  of  the  repairs  of  the  ^ass  by  the 
defendants  in  satisfaction  of  all  the  damage  sustained  by  the  plaintiff,  by  reason  of 
breaking  thereof. 

On  the  20th  of  October  1841,  the  arbitrator  made  his  award  in  these  terms:— 
"  As  to  the  first  issue  joined  between  the  said  parties,  [728]  I  award  and  find 
that  the  defendants,  except  as  to  the  alleged  careless,  negligent,  and  impropw 
conduct  of  the  defendants  in  shoring  up  the  party-wall  between  the  house  of  the  defen- 
dants in  the  declaration  first  mentioned  and  the  said  house  of  the  plaintiff,  are  goiltf 
of  the  premises  in  t^e  declaration  in  the  said  cause  mentioned,  and  I  do  assess  dw 
damages  sustained  by  the  plaintiff,  by  reason  of  the  keeping  uid  continuing  of  the 
hoarduu;  so  erected  and  placed  as  in  the  declaration  is  mentioned,  and  so  obstruetii^ 
the  add  footway  and  the  a|qnxmch  to  the  plaintiff's  house,  at  the  snm  of  lOOL  in 
respect  of  the  space  of  time  mentioned  in  the  licence  of  Sir  Peter  Laurie  in  the  seeood 
plea  of  the  defendants  mentioned,  parcel  of  the  time  in  the  declaration  in  that  behalf 
mentioned,  and  at  the  sum  of  501.  in  respect  of  the  residue  of  the  time  in  the  deehn- 
tion  in  that  behalf  mentioned ;  and  I  do  assess  the  damages  sustained  by  the  plunti^ 
by  reason  of  the  delaying  and  retarding  of  the  pulling  down  and  rebuilding  of  the  said 
houses  in  the  said  declaration  in  that  behalf  respectively  mentioned,  otherwise  than 
by  the  keeping  and  oontinuing  of  the  said  hoarding,  at  the  sum  of  1001. ;  and  1 
assess  the  damages  sustained  by  the  plaintiff,  by  reason  of  the  cwelessness  and  o^- 
gence  and  improper  conduct  of  the  defenchmts,  their  agents,  and  workmen  in  raat 
behalf,  in  pulling  down  the  house  of  the  defendants  in  the  declaration  first  mentifflud, 
and  in  ne^ecting  to  use  reasonable  and  proper  precaution  in  that  behalf,  at  the  sumoi 
5001. ;  ana  I  assess  the  damages  sustained  by  the  plaintiff,  by  reason  of  the  oanlesi- 
ness,  negligence,  and  unskilfulness  of  t^e  defenduits,  their  agents,  and  workmen  n 
and  about  digging  and  clearing  the  ground  for  the  foundation  of  the  house  so  built  on 
the  site  of  the  house  of  the  defendants  in  the  declaration  first  mentioned,  and  in  and 
about  underpinning  the  party-wall  between  that  house  and  the  messuage  of  the  i^ntiff, 
and  [729]  in  and  about  removing  a  certain  part  of  the  said  party-wall  and  connected 
therewith,  at  the  sum  of  2001.    And  as  to  so  much  of  the  premises  in  the  declatatim 
contained  as  relates  to  the  alleged  careless,  negligent,  and  improper  conduct  ai  thf 
defendants  in  shoring  up  the  party-wall  between  Uie  house  of  the  defendants  in 
declaration  first  mentioned,  and  the  said  messuage  of  the  plaintiff,  I  awd  and  fim 
that  Idle  dflf  endaatB  are  not  guilty  therecrf. 
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"And  SB  to  Um  aeoond  issue  joined  betnraen  the  said  parties,  I  find  that  the  d^en- 
duto  banng  oocuion  to  pull  down  the  houses  in       declamtion  in  that  behidf 
Beatinied,  md  to  erect  another  house  on  tiie  site  of  the  house  of  the  defendants  in 
tbe  deelaritnn  first  mentioned,  the  whole  of  such  houses  and  of  the  sites  thereof,  and 
of  Ae  footway  in  the  declaration  mentioned,  being  then  within  the  city  of  London, 
and  Uie  sud  hoiues  and  sites  thereof  being  near  to  the  said  public  footway  in  the 
dedintioa  mentioned,  and  the  defendfuits  also  then  having  occasion  for  that  purpose 
to  erect,  pUce,  and  oontsnue  a  hoarding  in  such  manner  as  thereby  to  inclose  and 
obstruetspart  of  the  said  footway,  before  the  erection  and  placing  of  the  said  hoarding 
at  in  the  declaration  mentioned,  and  before  any  ai  the  said  times  when,  &o.  applied 
to  ^  Peter  Laurie,  Knij^t,  then  being  the  lord  mayor  of  the  said  city,  for  his 
pnunoD,  licence,  and  anthority,  to  erect,  place,  and  continue  certain  hcurdings  in 
■ch  osnner  as  alOTCsaid ;  and  mo  aaid  Sir  Peter  Laurie,  so  then  being  lord  mayor 
of  the  nid  city  as  aforesaid,  did  then  duhr  authorise,  license,  and  permit  the  defenduits 
tooect  and  place  certain  hoardings,  of^^  certain  dimensions  and  in  a  certain  manner, 
ind  to  cootiDue  the  same  for  certain  spaces  of  time,  provided  the  defendants  should 
abo  obtaifl  the  licence  of  the  surveyor  (A  the  pavements  appointed  under  and  by  virtue 
(rf  an  act  of  parliament  passed  in  the  57  G.  3,  [730]  (c.  xxix.),  for  better  paving  and 
n^nlatiog  the  streets  of  the  metropolis ;  and  removing  and  pi-eventing  nuisances  and 
o(iitnieti<me  therein :  and  I  do  further  find  that  after  the  defendants  had  obtfuned 
sKk  licences  and  authority  as  aforesaid,  and  before  the  erection  of  the  said  hoardings 
ud  hdan  aoy  of  the  said  times  when,  &c.,  the  defendants  did  obtain  the  leave  and 
heoKe  of  Kichard  Eelsey,  who  was  then  tihe  sm*veyor  of  the  pavements  of  the  city 
d  londoi  and  Hbertiea  thereof,  under  his  hand,  to  erect  and  continue  such  hoardings 
tf  neh  dimensions  and  in  such  manner,  and  to  continue  tiie  same  for  the  said  spaces 
of  time  80  authorised  and  permitted  by  the  said  lord  mayor  as  aforesaid.   And  I  do 
fortha-  find  that  the  defendants  having  obtained  such  leave,  licence,  permission,  and 
wUwrity  as  aforesaid,  did  on  the  Ist  of  April  1833,  erect  and  place  certain  hoarding 
{ormeh  purposes  as  aforesaid,  of  the  dimensions  and  in  numner  authorised  by  the  said 
^MDces  as  afwesaid ;  and  did  thereby  and  therewith  inclose  and  obstruct  the  aaid  part 
of  file  said  footway  in  the  said  declaration  menticmed,  and  did  for  the  purpose  afore- 
■id,  keep  and  continue  the  said  hoardings  so  erected  and  placed  as  aforesaid,  and  so 
n>do>io^  and  obstructang  the  said  part  of  the  said  footway  as  aforesaid,  for  the  space 
of  time  in  the  said  leaves  and  licences,  permissions,  and  authorities  mentioned. 

"And  as  to  Uie  third  issue  joined  between  the  said  parties,  I  find  that  the  defen- 
(bats  did  not  oanu  or  procnre  Uie  said  panes  of  glass  so  Iwobsn  as  in  the  declaration 
■cntuned  to  be  replaced  with  new  panes  oX  f^Baa  at  their  costs  and  charges,  in  full 
"l>^etioD  and  diseharee  of  Hhe  damages  sustained  by  the  pUuntilfs  by  reason  of  the 
(■nluDg  thereof ;  and  wat  the  plaintiff  did  not  agree  to  accept  and  receive,  and  did 
Ht  accept  or  receive  the  replacing  of  the  said  panes  of  glass,  in  full  satisfaction  and 
''■cfutfi^  of  the  damages  in  the  same  plea  mentioned. 

.  [731]  "And  I  do  certify  that  this  cause  was  proper  to  be  tried  before  a  judge  of 
"0  anieruR-  court,  and  not  before  the  sheriff  or  judge  of  an  inferior  rourt,  and  likewise 
tne  cause  wae  proper  to  be  tried  by  a  special  juiy. 

"And  I  do  award  and  order  that  the  costs  of  nie  rrferenoe  and  of  this  my  award, 
w  psid  aod  bonie  by  the  defendants. 

"And  I  do,  at  tiie  request  <rf  the  respective  parties,  state  l^e  following  matters  fot 
w  oparion  of  the  ooart : 

**  1  state  that  the  hoarding  in  the  declaration  mentioned,  was  erected  and  pbced 
Of  the  defendants  in  frcmt  of  their  said  bouses  preparatory  to  their  pulling  down  their 
*H  homes  in  such  manner,  that  the  said  hoarding  inclosed  a  part  of  the  public  foot- 
in  the  said  street  running  in  front  of  the  messuage  and  houses  of  the  plaintiff  and 
**o>d»iilB,  and  thereby  in  part  obstructed  the  said  footway,  and  the  approach  to  the 
naewuage  of  the  plaintiff,  and  the  passage  of  persons  passing  and  repassing  on 
■Kit  OB  the  side  of  the  said  street  on  which  the  plaintiff's  messuage  stood ;  and  that 
*^the  said  houses  of  the  defenduite  had  been  pulled  down,  the  defendants  took 
w*!!  the  aaid  hoarding  and  removed  the  same  to  a  distance  of  five  feet,  and  t^ere 
VKled  and  placed  the  same  in  front  of  the  site  of  the  last  mentioned  house,  and 
*2^^S  the  said  messuage  of  tiie  plaintiff  in  such  manner  that  iitB  said  hoarding  no 
«^er  inclosed  may  part  ca  tbe  aud  pablic  footway ;  and  that  afterwards  the  dden- 
prepavatory  to  their  building  another  house  on  the  site  of  t^e  house  in  the 
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declaration  first  mentioned,  again  removed  the  said  hoarding,  and  re-erected  the  same 
in  such  a  manner  that  the  same  hoarding  again  inclosed  a  part  of  the  public  footway 
in  the  said  street  running  in  front  of  the  messuage  and  houses  of  the  plaintiff'  and  the 
defendants,  and  thereby  Main  in  part  obstructed  the  said  public  footway  and  the 
approach  to  tho  messuage  oithe  plaintiff,  uid  the  passage  [732]  of  p^wns  passing  and 
repassiiu;  on  foot  on  the  side  of  uie  said  street  on  which  the  plaintiff's  messuage  stood. 

"  I  rarther  state  tba,t  the  defendants  in  their  second  plea,  set  out  tlie  following 
custom,  that  is  to  say  that  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
until  and  at  the  time  of  the  committing  of  the  grievances  in  the  introdactoiy  part  of 
the  defendants'  second  plea  mentioned,  there  had  been  and  was,  and  from  tihence  until 
the  time  of  the  pleading  of  the  said  plea  there  had  been,  and  still  was,  within  the  city 
of  London,  a  certain  ancient  and  laudable  custom  there  used  and  approved  of,  that  is 
to  say  that  if  any  person  or  persons,  body  corporate  or  politic,  hath  or  have  at  any 
time  or  tames  during  the  time  aforesaid,  had  oocasion  to  erect  or  pull  down  any 
building  or  buildings  within  the  said  cily  near  to  any  public  way  within  the  said  city, 
and  hath  or  have  had  oooasion  for  those  or  either  of  those  purposes  to  erect,  place,  and 
continue  any  hoarding  in  such  a  manner  as  thereby  to  obstruct  or  inclose  any  purt  of 
any  public  way  within  the  said  dtiy,  and  hat^  or  have  applied  to  the  lord  mayor  of  the 
saul  city  for  the  time  bein^  for  his  pernussion,  licence,  or  authority,  to  erect,  place, 
and  continue  such  hoarding  m  such  manner  and  for  such  purpose  or  purposes  as  afore- 
said, such  lord  mayor  for  the  time  being  of  the  said  city  hath  during  all  the  time 
aforesaid  had  full  and  free  power  and  authority  to  authorise,  license,  and  permit,  and 
hath  lawfully  authorised,  licensed,  and  permitted,  and  been  used  and  accustomed  to 
license,  authorise  and  permit  such  person  or  persons,  body  corporate  or  politic,  to  erect, 
place,  and  continue  any  such  hoanling  for  such  purpose  or  purposes  as  aforesaid,  and 
of  such  dimensions  and  in  such  manner,  for  such  time  and  times  as  he  hath  thought 
reasonable  or  proper  for  such  purpose  orpun>oses ;  and  the  person  or  peisons,  body 
corporate  or  politic,  so  applying  as  aforeTVSSj-said,  and  having  obtained  such  parBus- 
sion,  licence,  or  au^rity  as  i&resaid,  bath  and  have  during  oU  tiie  time  aforesaid, 
lawfully  and  of  right  erected,  {daoed,  and  etmtinued,  and  been  used  and  aocustotned 
of  right  to  erect,  ^ace,  and  ocmtinue,  for  such  purpose  or  purposes,  in  any  such  public 
way,  so  as  to  inclose  or  obstruct  the  same,  such  hoarding  in  such  manner  and  of  such 
dimensions,  and  for  such  time  or  times  as  he  or  they  have  been  so  authorised,  licensed, 
or  permitted  to  do  by  the  lord  mayor  for  the  time  being  of  the  said  city  as  aforesaid, 
except  so  far  as  such  custom,  power,  or  authority  hath  been  affected  by  the  statute 
made  and  passed  in  the  57  G.  3  (c.  xxix.),  intituled,  &e.    And  I  further  state  tliat 
the  said  custom  was  admitted  by  the  replication  to  the  second  plea,  the  plaintiff  haviiw 
only  traversed  the  residuum  causce  as  therein  set  fortii.    And  if  the  court  shall  be  c» 
opinion  that  the  second  plea  of  the  defendants  setting  up  and  justifying  under  the  said 
custom  is  not  sufficient  to  bar  the  plaintiff  from  reoorering  his  damages  in  respect  ci 
the  grievances  confessed  by  the  second  plea,  then,  so  foe  as  I  have  power  and  auuiori^ 
so  to  do,  I  award  luid  direct  that  judgment  be  entered  for  the  plaintiff  far  Ike  amoant 
of  the  damage,  by  him  sustsuned  by  reason  of  such  grievanoes,  notwiAstsnding  the 
finding  of  the  said  second  issue  for  the  defendants. 

"And  I  further  state  that  the  licence  granted  by  the  said  Sir  Peter  lAurie^ 
including  the  licence  of  the  surveyor  of  pavements,  and  given  in  evidence  before  me 
by  the  defendants,  was  and  is  as  follows : — 

"'London  to  wit. — Whereas  application  hath  been  made  to  me  Sir  Peter  lAurie« 
Knight,  Lord  Mayor  of  the  city  of  London  by  Mr.  Ijong,  builder,  to  ereot  a  bosrd 
before  premises  being  in  Newgate  Street,  London,  and  the  sergeant  and  yeoman 
of  the  channell  having  returned  to  me  that  they  have  viewed  the  premises^  sukd 
consider  that  a  hoard  containing  in  front  sixty-two  fee^  projecting  from  iMe  same 
four  feet,  is  necessary  to  be  erected  there  In  order  that  the  pranises  may  be 

rebuilt  with  safety  to  the  public ;  I  do,  therafore,  hereby  give  liberty  tiiat  a  houtl  ai 
t^e  dimensions  aforesaid  may  be  erected  b^ore  the  said  premises  and  continue  four 
weeks  from  the  date  hereof,  provided  that  the  said  Mr.  Long  shall  also  obtain  tih« 
licence  of  the  surveyor  of  the  pavements  appointed  under  aad  by  virtue  of  an  act  of 
parliament,  made  and  passed  in  the  fifl^Hseventh  year  oi  His  late  UajestT's  reign 
intituled,  &a 

"Given  under  my  hand  and  seal,  tiiis  26tlL  of  June  1633. 

"P.  Laukib,  Mayor  (L.  S,) 
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"  1  do  hereby  give  leave  and  licence  to  t^e  above  named  Mr.  Long,  to  erect  and 
eontiiiue  four  hosms  in  manner,  and  for  the  time  above  mentioned. 

"  RiCHAAB  KXISEY. 

"Snrveyor  of  Pavementa*  Office,  Guildhall. 

"  N.  K — ^The  pavements  that  shall  be  broken  or  damaged  must  be  made  good  by 
the  oommisaioaers  workmen  at  the  expense  of  the  parties. 

"  And  if  the  court  shall  be  of  opinion  that  the  licence  so  given  in  evidence  does 
not  support  the  all^ation  of  licence  contained  in  the  said  second  plea,  or  is  not 
a  justification  of  the  matters  in  the  introductory  part  of  that  plea  mentioned,  then, 
instead  of  the  above  finding  for  the  defendants  upon  the  second  issue,  I  award  and 
find  that  the  defendanta,  of  their  own  wrong,  and  without  the  said  residue  of  tiie  said 
ouise,  committed  the  grievancee  in  the  introductory  part  of  the  sud  second  plea 
mentioned  and  hereby  ctrnfeaaed. 

"And  I  further  state  tiiat  the  carolesaness,  negligence,  and  unskilfulness  of  the 
defendants  and  their  agents  and  workmen,  in  and  about  the  underpinning  of  the  said 
party-wall,  consisted  in  their  underpinning  the  said  party-wall,  partially  uid  not 
underpinning  the  whole  [736]  of  the  said  wall,  whereby  the  plaintifrs  messuage  sank, 
and  sustained  damage. 

"  And  I  further  state  that  the  said  messuage  of  the  plaintiff  was  and  is  an  ancient 
menuage,  and  had  been  and  was  entitled  to  be  supported  at  the  east  end  thereof  by 
the  said  party-wall.  And  I  state  that  the  said  part^-wall  was  duly  certified  to  be 
a  Bound  wall,  and  of  proper  thickness,  under  the  buildmg  act  shortly  before,  and  with 
reference  to,  the  taking  down  of  the  same." 

In  last  Michaelmas  term  tiie  |daintiff  obtained  a  rule,  calling  upon  tite  defendants 
to  shew  cause  why  Judgment  should  not  be  entered  up  for  him  upon  Uie  second  issue, 
mm  obstante  veredicto  with  1601.  damages,  or  why  the  verdict  should  not  be  entered 
for  tite  plaintiff  upon  that  issue  wit^  1601.  damages,  upon  the  ground  ihat  i^e  custom 
set  out  in  the  second  plea  was  not  good  in  point  of  law ;  and  that  the  licences  set 
oat  in  the  award  did  not  support  the  defendants'  plea, — or  why,  in  case  the  court 
should  be  of  opinion  that  judgment  should  not  be  entered  for  the  defendants  on 
that  part  of  the  declaration  professed  to  be  justified  by  the  second  plea,  the  judgment 
should  not  be  entered  for  the  plaintiff,  on  uie  general  issue,  for  the  501.  awarded  in 
respect  of  the  continuance  of  the  hoarding  beyond  the  time  covered  by  the  licences, 
oo  the  ground  that  such  continuance  was  not  Justified  by  the  licences. 

A  role  nisi  was  also  obtained  by  the  defendants  to  set  aside  the  award  on  the 
following  grounds. 

1.  "Because  the  arbitrator  has  not  thereby  directed  how  the  verdict  is  to  be  entered 
op,  or  whether  the  plaintiff  is  entitled  to  recover  the  whole,  or  any,  and  what  portion 
or  portiom  of  the  damages  assessed  by  the  said  arbitrator. 

2.  "Because  the  arbitrator  has  not  awarded,  deter-[736]-mined,  or  directed, 
whetiier  judgment  is  to  be  given  or  entered  up  for  the  plaintiff  for  the  whole,  or  any, 
and  what  portimi  or  portions  of  the  damages  so  assessed  by  the  said  award,  or  upon 
say  and  which  of  the  issues  joined  in  the  said  action,  or  whether  judgment  is  to  be 
•nested  in  respect  of  all  or  any  of  the  supposed  causes  of  action  in  respect  of  which 
ha  has  assessed  damages  by  his  said  award. 

3.  "Because  the  arbitrator  has  not  determined  by  his  said  award,  whether 
jnd^^Tnent  is  to  be  given  or  entered  up  for  the  plaintiff  in  respect  of  the  causes  of 
seti(»]  in  the  introductory  part  oi  the  second  plea  mentioned,  and  by  that  plea 
ttteapted  to  be  justified,  non  obstante  veredictc^  or  notwitiistanding  his  finding  upon 
the  seeond  issue,  or  whether  judgment  is  to  be  entered  up  for  the  draenduits  thereon, 
or  whether  tiie  finding  of  the  second  issue  is  a  bar  to  we  plaintiff's  recovery  of  the 
sum  of  501.  mentioned  in  the  award,  and  thereby  assessed  as  damage^  as  well  as  the 
mm  of  1001.  in  the  said  award  first  mentioned. 

4.  "  Because  the  arbitrator  has  not  determined  as  to  the  validity  of  the  second 
plea,  independently  of  the  question  of  the  validity  or  invalidity  of  the  custom  therein 
■et  forth,  as  he  ought  to  have  done ;  but  has,  without  bein^  requested  so  to  do  by 
other  of  the  said  parties,  raised  as  a  question  for  the  said  court,  the  validity  or 
isvalidity  of  t^t  plea  generaUy. 

5.  **  Because  the  aibitrator  has  not  determined  or  directed,  whether,  in  the  event 
of  the  eoufs  being  of  opinion,  that  tiie  second  plea  of  l^e  defendants  is  not  sufficient 
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to  bar  the  plaiiitiff  from  recovering  his  damages  in  respect  of  the  grievances  conftned 
by  the  secoad  |^ea,  judgment  is  to  be  entered  for  the  plaintiff,  notwithstanding  the 
finding  of  the  second  issue  for  the  defendants,  for  the  sum  oflOOL  in  tiie  said  awaid 
first  mentioned  only,  or  for  t^t  sum  and  also  for  the  sum  ^37]  of  50L  in  the  Bud 
award  also  mentioned,  and  thereby  assessed  as 

6.  "  Because  the  arbitrator  has  not  determined  or  decided  by  his  said  awanit,  whether 
in  the  event  of  the  court's  being  of  opinion  that  tJie  custom  set  out  in  the  second  plea 
is  a  good  custom,  the  plaintiff  is  to  recover  the  sum  of  50L  in  the  said  award  seocmdly 
mentioned,  or  to  have  judgment  for  the  same,  or  whether  the  second  [dea  is  a  bar  to 
the  plaintaff's  recovery  of  the  said  sum  of  601.,  as  well  as  of  the  said  sum  of  lOOL  in  the 
said  award  first  mentioned,  the  plaintiff  not  having  new  assigned. 

7.  "  Because  the  arbitrator  has  not  determined  by  his  award,  whether,  in  t^e  ev«it 
of  the  court's  being  of  opinion  that  the  licence  so  given  in  evidence  as  in  the  said  award 
mentioned,  does  not  sumMirt  Uie  all^ation  of  liooice  menti<med  in  die  second  ^Sat,  or 
is  not  a  jnstdficatacMi  of  the  matters  m  the  intotiduotory  part  of  tiut  plea  mentaoned, 
judgment  is  tobegiruior  mteredup  for  the  plaintiff  fwuie  saidlartmenticMiedaDmoi 
ICKn.  only,  or  for  that  sum  and  the  said  last-mentioned  sum  cd  50L 

8.  "  Because  the  arbitrator  has  not  determined  or  decided  by  his  said  award,  whether 
the  plaintiff  is  to  recover  or  have  judgment  for  the  said  sum  of  50L,  in  the  event  of  the 
court's  deciding  that  the  second  plea  is  good. 

9.  "  Because  the  arbitrator  has  not  awarded  or  directed  by  his  said  award,  whether 
a  verdict  is  to  be  entered  up  for  the  plaintiff  for  the  sum  of  lOOL  assessed  by  the 
award,  as  the  damages  sustained  by  the  plaintiff  by  reason  of  the  delaying  and  retudiug 
of  the  pulling  down  and  rebuilding  of  the  said  houses  in  the  said  declaration  in  thst 
behidf  respectively  mentioned,  otherwise  than  by  the  keeping  and  ocmtanaing  (A  tJba 
said  hoarding ;  and  because  he  has  not  awarded,  determined,  or  [738]  directed  whether 
judgment  is  to  be  given  for  the  pUintiff  for  such  last  mentioned  damages,  or  whdher 
the  judgment  is  to  bearrested  in  respect  of  so  mudi  of  the  declaration  as  relates  to  the 
delaying  and  retarding  of  the  pulling  down  and  rebuilding  of  the  said  houses  in  the 
said  dewu:ati(m  in  that  behalf  mentioned,  otherwise  than  by  keeping  and  continuing 
the  said  hoarding. 

10.  "  Because  if  the  court  shall  be  of  opinion  that  the  said  award  does  substantiaUy 
direct  a  verdict  and  judgment  to  be  entered  up  for  the  plaintiff  for  such  last  mentaoned 
damages,  the  award  is  ^ul  for  giving  damages  for  that  which  is  not  a  legal,  or  any, 
cause  of  action. 

11.  "Because  the  arbitrator  has  not  stated  or  raised,  by  or  on  the  face  of  his  aud 
award,  the  point  of  law,  whether  the  defendants'  wrongfully,  wilfully,  and  injuriously, 
and  without  any  reasonable  or  probable  cause,  delaying  and  r^wrdii^  the  pulling  down 
of  the  said  eight  houses,  and  1^  rebuilding  of  t^e  said  first  mentioned  noose  for  an 
unreasonably  long  t^m^  is  a  cause  of  acti<m. 

12.  "  Because  Iw  has  not  stated  or  nused  by  or  <m  the  face  of  his  said  award,  the 
point  of  law  first  menti(Hied  in  tiie  paper  writing  Ac,  &&,  (the  defendants  ^oiatM, 
ante,  p.  725.) 

13.  "Because,  if  the  court  shall  be  of  opinion  that  the  award  does  substantially 
direct  a  verdict  and  judgment  to  be  entered  for  the  plaintiff,  for  the  sum  of  600L  in 
the  said  award  mentioned,  and  thereby  assessed  as  damages,  the  award  is  bad  forgiving 
damages  for  that  which  is  not  a  legal  or  any  cause  of  action,  namely,  for  the  defendants' 
neglecting  to  use  reasonable  and  proper  precaution  in  pulling  down  the  house  of  tin 
defendanbs  in  that  count  first  mmtioned ;  and,  because  it  cannot  be  ascertained  from 
the  award  how  much  of  that  sum  of  600L  is  awarded  in  respect  ot  such  last  mentaoned 
n^lect  of  the  defendants. 

[739]  14.  "  Because  it  is  uncertain,  upon  the  facts  stated  by  the  arbitrator  ixpao 
the  said  award,  whether  the  plaintiff  is  entitled  to  recover  the  sum  of  lOOL  in  the  said 
award  first  mentioned,  and  the  sum  of  501.  therein  mentioned,  or  either  of  thoee  sums. 

15.  "Because  the  facts  stated  by  the  arbitrator  on  the  face  of  his  said  avrard  are 
not  sufficient  to  enable  the  court  to  decide  the  points  of  law  thereby  intended  to  ha 
raised,  or  the  several  points  of  law  which  he  was  requested,  cm  behalf  irf  the  defeDdanlBi 
to  raise  by  his  said  award. 

16.  "Because  the  award  is  inconsistent,  in  directing  that  if  the  ooort  shall  be  of 
opinion  that  the  second  jrfea  is  not  suflBdent  to  bar  the  plaintiff  from  raoovering  his 
damages  in  respect  of  the  grievanoes  confessed  by  the  said  second  plea,  judgmmt  ahaJl 
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be  eotered  up  for  the  plaintiflr  for  such  grievances,  notwithstanding  the  finding  of  the 
said  second  issue  for  the  defendants ;  and  a.]ao  &iding,  that  if  the  court  shall  be  of 
opinion  that  the  licence  so  given  in  erideooe  as  set  out  in  the  award,  is  not  a  justifica- 
t«Hi  of  the  matters  in  the  introduototy  part  of  that  plea  mentioned,  the  defendants  ot 
their  own  wron^  and  without  the  residae  of  the  said  canae,  committed  the  giievanoes 
in  the  introductoiT  part  of  the  second  plea  mentioned. 

17.  Because  the  arbitrator  has,  by  his  said  award,  directed  and  awarded,  that  if  the 
eooTt  shall  be  of  opinion,  that  the  licence  so  given  in  evidence  as  mentioned  in  the  said 
award,  is  not  a  justification  of  Uie  matters  in  the  introductory  part  of  the  second  plea 
meotioned,  the  defeudaDts  of  their  own  wrong,  and  without  the  residue  of  the  said 
csus^  committed  the  grievances  in  the  introductory  part  of  the  second  plea  mentioned. 

18.  "Because  the  arbitrator  ought,  himself,  to  have  determined  by  bis  said  award, 
wiietiier  Uie  custom  set  [740]  out  in  the  second  plea  was  a  viJid  custom  or  not ;  and 
also  whether  the  seo(Hid  plea  was  a  good  or  sufficient  plea,  so  as  to  have  enabled  'the 
parties  to  act  upon  his  said  award  without  taking  the  cnunion  of  the  court;  t^e 
arlHtmtor  faaving  been  requested  to  raise  the  questaon,  whether  the  custom  so  set  out 
was  a  bad  custom,  only  in  the  erent  erf  his  finding  uid  considering  it  so  himself. 

19.  "  Because  he  has  not  raised  or  stated,  upon  tiie  face  of  the  said  award,  the  points 
of  law,  thirdly,  fifthly,  and  sixthly  mentioned  in  the  said  paper-wiiting,  &g.  &g.,  (the 
defoidants*  points,  ante,  p.  725) ;  and  he  has  not  found  or  stated  in  his  said  award 
■uflkient  facts  to  enable  the  court  to  determine  whether  the  plaintiff  is  entitled  to 
recover  both  or  either,  and  which,  of  the  said  sums  in  and  by  t^e  said  award  assessed 
u  damages,  for  keeping  and  continuing  the  hoarding  in  the  declaration  mentioned. 

20.  "  Because  the  matters  and  facts  stated  by  the  said  arbitrator,  by  and  on  the 
face  of  his  award,  and  which,  by  his  said  award,  he  has  alleged  that  he  has  stated,  at  the 
request  of  the  respective  psxties,  for  the  opinion  of  the  court,  are  not  sufficient  to  enable 
the  court  to  form  any  opmion  or  to  give  any  judgment  thereon. 

21.  ''Beoaofle  arbitrator  has  not  stated,  in  or  by  his  said  award,  upon  what 
pants  of  law  the  court  are  to  give  th^  ojanion  with  reipect  to  the  facts  and  mattus 
thereby  stated,  or  what  points  of  law  he  has  stated  or  raised  for  the  opinion  of  the 
eoQtt,  or  referred  to  Uiem  for  Uieir  decision  and  determination. 

22.  "  Because  the  arbitrator  has  not  found  or  stated,  in  or  by  his  said  amud,  how 
Inig  the  hoarding  erected  by  the  defendants  in  front  of  t^eir  houses,  preparatory 
to  their  pulling  down  the  same,  remained  before  the  same  was  removed,  so  as 
DO  longer  to  inclose  any  part  of  the  said  public  footway  as  mentioned  in  the  said 
[741]  award,  or  how  long  it  remained  in  the  state  last  mentioned,  before  it  was  again 
removed  and  re-erected  as  in  the  award  mentioned,  or  how  long  it  inclosed  a  part  of 
the  laid  footway,  or  in  part  obstructed  the  same,  or  whetJier  the  party-wall  mentioned 
in  the  said  awud  bdoiu;ed  wholly  to  the  phtintaff  or  to  the  defendants,  or  partly  to 
one  and  partly  to  tht  <^er8,  or  wnetAier  it  belonged  to  them  as  tenants  in  common. 

23.  "Because  tbe  arbitiator  has  not,  by  his  said  award,  raised  the  points  whidi, 
w  the  part  of  t^e  phunti^  he  was  requested  to  raise,  whereby  the  award  is  not  bind- 
ing oo  the  pluntiff,  and  therefore  not  mutual. 

24.  "Because  the  arbitrator  has  not,  by  his  said  award,  determined  the  cause 
referred  to  him,  or  made  his  award  concerning  all  the  matters  referred  to  him ;  and 
because  it  is  impoesible  from  the  said  award  to  ascertain  how  the  costs  of  tbe  suit, 
which  are  to  abide  the  event  of  the  said  amud,  are  to  be  taxed,  or  what  costs  of  the 
nit  the  idaintifi'  is  oatitled  to  recover. 

25.  "  Because  the  award  is  not  final,  but  imposes  on  the  parties,  or  one  of  them, 
the  neoessity  at  allying  to,  and  taking  tiie  opinion  of,  the  court  before  the  award  can 
be  acted  upon ;  whereas  the  said  arbitrator  ought  to  have  made  a  final  award,  so  that 
the  parties  might  have  acted  upon  the  sune  without  being  forced  to  apply  to  ike 
court)  and  should  t^en  have  raised,  upon  t^e  face  of  his  awud,  such  points,  and  subk 
points  (mly,  as  be  was  requested  to  raise  by  the  respective  parties  in  the  events 
nntioned  by  them,  so  that  they,  or  either  of  them,  might  have  taken  the  opinion  of 
the  court  upcHi  those  points,  if  they  or  either  of  them  had  thought  fit  so  to  do. 

26.  **  Because  the  award  is  not  final,  certain,  or  mutually  biiMling ;  because  it  raises 
ptHDts  for  the  opnion  of  the  court,  which  the  arbitrator  was  not  requested  by  either 
psr^  to  raise  or  state  on  tJie  face  of  his  award,  [742]  and  omits  to  raise  or  state  other 
points  which  the  arbitrator  was  requested  to  state  and  raise  upon  the  face  of  his  said 
award ;  and  because  those  points  of  law  whi^  are  thereby  raised  are  raised  in  such  a 
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manner  that  it  is  imposeible  for  the  court  to  form  any  opinion  thereon,  or  to 
decide  the  same." 

Cbannell  Seijt  shewed  cause  against  the  defendants'  rule.  The  principal  arsnrnnit 
in  support  ol  ihe  rule,  obtained  for  setting  aside  this  award,  will,  no  doubt,  be  that 
the  award  is  not  find.  In  considering  that  objection  it  becomes  necessary  to  look  it 
the  sort  of  finality  which  the  parties  hare  stipulated  for  in  tjieir  snbndsrion. 

degree  of  finality  required  will  be  greater  in  the  case  of  an  ordinary  reference,  Uian  in 
one  where  the  parties  have  agreed  to  take  the  opinion  of  the  court  Where  the 
arbitrator  is,  by  the  terms  of  the  submiasion,  to  raise  points  for  the  decision  of  the 
court  upon  the  face  of  his  award,  all  that  the  parties  require  of  the  arbitrator  is,  that 
he  shall  find  facts  which  will  place  the  court  in  a  situation  to  decide.  It  is  perfectly 
competent  to  those  who  enter  into  an  a^eement  of  reference  to  agree  that  tiw 
arbitrator  shall  have  power  so  to  delegate  hia  authority.  There  is  nothing  to  prevent 
the' parties  to  a  submission  from  stipulating  that  the  award  shall  not  be  finaL 

As  regards  the  first  and  third  issues  no  question  is  raised  upon  this  jpoint  Witt 
respect  to  the  second  issue,  it  is  sufficient  to  sot  that  tlie  wbitrator  has  duposed  of  the 
issue,  although  he  may  not  have  directed  in  what  manner  the  verdict  shall  be  entered. 
At  all  events,  it  is  sufficient  in  connection  with  the  direction  to  eater  np  judgment 
non  oletante  veredicto,  and  with  the  matters  found  for  the  plaintifT. 

With  respect  to  the  second  objection,  the  arbitrator  was  not  bound  to  direct  in 
what  manner  the  judgment  should  be  entered  np.  He  had  no  power  to  do  more 
[743]  than  to  enable  the  court  to  direct  the  entering  up  of  judgment 

The  third  objection  is  merely  a  repetition  of  one  of  the  matters  contained  ia 
the  first. 

With  respect  to  the  fourth  objection,  the  arbitrator  has  raised  a  question  as  to  the 
validity  of  the  custom ;  and  this  he  was  requested  by  the  puties  to  do ;  but  he  hai 
raised  no  other  question  as  to  the  validity  of  iite  plea. 

The  fiftii  objection  is  founded  upon  €ke  supposition  of  the  {dea  being  bad. 
[GresBwell  J.  The  damages  are  not  assessed  by  the  u-bilrator  upon  this  issue,  bnt 
upon  the  general  issue.] 

With  respect  to  the  sixth  and  seventh  objections,  the  result  of  the  finding,  tium^ 
conditional,  is  sufficiently  clear,  and  no  new  assignment  was  necessary. 

The  eighth  objection  has  no  foundation  in  fact. 

With  respect  to  the  ninth  objection,  when  the  arbitrator  speaks  of  damages 
occasioned  by  the  proceedings  of  the  defendants,  preparatory  to  pulling  down  the 
houses,  it  is  evident  that  he  means  those  which  took  place  before  the  houses  were 
pulled  down. 

Witii  regard  to  tite  tenth  objection,  the  defendants  may  have  the  benefit  ai  the 
reduction. 

Witdi  respect  to  the  eleventii  objection,  the  wbitratcH'  was  not  bound  to  dookle. 
Witb  respect  to  the  twelfth  objection,  the  arbitrator  has  referred  the  points  laieed 

by  the  defendants  to  the  decision  of  the  court,  which  he  was  justified  in  doing. 

As  to  the  thirteenth  objection,  the  arbitrator  has  properly  awarded  damages  for 
the  neglect  on  the  part  of  the  defendants  to  use  reasonable  and  proper  precaution  in 
takimr  down  their  house ;  Dodd  v.  Holme  (1  A.  &  E.  493,  3  N.  &  M.  739). 

Tne  fourteenth  objection  is  already  answered. 

[744]  The  plaintifis  are  relieved  from  the  necessity  of  answering  the  fifteenth 
objection,  that  objection  not  being  stated  with  sufiioient  certainty  as  required  by  tlie 
rule  of  court    Soodle  v.  Danes  (3  A.  &  E.  200,  4  N.  &  M.  788). 

With  respect  to  the  sizteentii  objection  there  is  no  inoonsutency  in  the  directiaii 
contained  in  the  award. 

As  to  tiie  seventeenth  objection,  tiie  arbitrator  was  not  bound  to  decide  upon  the 
matter  in  arrest  of  judgment. 

With  respect  to  the  nineteenth  objection  a  special  verdict  is  the  act  of  the  jury, 
not  the  act  of  the  parties.  Here,  the  whole  proceeding  is  matter  of  oontnct 
[Cresswell  J.  I  think  there  is  a  case  in  which  it  was  held  that  the  award  must  be 
such  as  can  be  enforc-ed.]  That  would  be  Barton  v.  Hanson  (3  M.  &  W.  322,  S.  C.  not 
S.  P.  6  Dowl  P.  C.  38).  There,  no  power  was  given  to  tiie  arbitrator  to  refer  any 
matter  to  the  decision  of  tiie  court,  or  at  least  he  was  not  required  by  ei^^  oi  tkt 
parties  to  act  upon  any  such  power. 

The  punts  raised  by  the  twenty-second  objection  are  not  matorial.    No  damages 
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are  given  for  the  re-erection  of  the  hoarding  and  the  u-bitrator  was  not  requeated  to 
raise  any  point  as  to  the  party-wall. 

The  twenty-third  and  twenty-fourth  and  twenty-sixth  objections  are  too  general. 
As  to  the  twenty-fifth  objection  the  arbitrator  was  not  bound,  by  the  terms  of  the 
reference,  finally  to  determine  the  matters  referred. 

On  the  following  day  Channell  Serjt.  resumed  his  argument  by  consent 
With  respect  to  the  third  point  requested  to  be  raised  on  the  part  of  the  defen- 
dants, the  delaying  and  retan£ng  would  create  no  damage,  6S)e^  what  was  oceaaioned 
by  the  hoarding.   [Coltnum  J.   Hie  second  1001.  is  given  independently  oi  any 
houding.] 

[7^  Addison  on  the  same  side.  The  rule  was  moved  on  seven  grounds.  After 
being  kept  back  twelve  days,  it  was  found  when  served  to  contain  twenty-six  objections. 
[Tiiraal  G.  J.  The  plaintoff  should  have  applied  to  amend  the  rule,  if  not  drawn  up 
agreeably  to  the  motion  as  made  in  court.  Peacock.  It  was  mentioned  that  there 
were  other  points,  and  the  court  said  that  they  might  be  included  in  the  rule.] 

The  case  of  Barton  v.  Hanson  does  not  apply ;  there  can  he  no  finality,  where  it  is 
agreed  that  the  points  shall  be  raised  on  record.  Here  the  arbitrator  has  nothing  to 
do  with  the  judgment^  beyond  furnishing  die  court  with  the  materials  for  defflcun^. 
The  power  given  to  him  is  to  enter  a  nonsuit  or  a  verdict.  The  judgment  of  nonsuit 
b  the  only  judgment  which  the  arbitrator  has  any  authority  to  direct  to  be  entered, 
thoQgh  it  was  ntrmerly  conadered  that  a  nonsuit  could  not  he  awarded  beoaiiae  it  was 
not  finaL  In  caws  not  referred,  bat  taking  the  ordinary  eourse,  the  judgment  resulting 
from  the  facts  stated  is  to  be  entered  by  the  court,  whose  act  it  is.  An  arbitmtor 
rei»«BentB  not  the  court,  but  the  judge  at  nisi  prius  and  the  jury.  Here,  the  arbitivtor 
hu,  in  fact,  drawn  the  postea,  which  will  be  entered  on  the  record  as  in  ot^er  cases. 
He  has  found  fiamages,  because  he  thinks  that  the  custom  may  be  decided  to  be  bad. 
If  the  cause  had  been  tried,  the  judge,  under  such  circumstances,  would  have  said  to 
the  jury,  "  I  think  the  custom  which  has  been  pleaded  is  a  bad  custom,  and,  therefore, 
you  vrill  please  to  assess  the  damages  which  the  plaintiff  has  sustained  by  t^e  wronghil 
sets  attempted  to  be  covered  by  the  plea  of  custom." 

The  first  ob|eotion  is  answered,  by  saying  Uiat  the  arbitrator  has  decided  by 
aaiessing  damages.  [Gresswell  J.  That  answer  would  ap[dy  to  many  of  the  objeo- 
tiou.   But  the  separate  assessment  of  damages  is  made  diverso  intuitu.] 

[74A1  Wit^  respect  to  tJie  sixth  and  seventh  objections,  the  arbitrator  was  not 
requested  by  either  party  to  raise  any  question  as  to  the  necessity  for  a  new  nssign- 
nwnt  But,  in  fact,  he  has  decided.  Whether  a  new  assignment  was  necessary,  would 
depend  upon  the  evidence.  It  was  a  question  of  fact.  If  no  power  had  been  reserved, 
the  court  could  not  have  inquired  into  tiie  propriety  of  the  decision  of  the  arbitrator 
upon  this  point.  [Gresswell  J.  Here,  the  arbitrator  has  assessed  the  damages 
separately  That  was  done  at  the  request  of  the  parties.  The  ease  of  Ghadmck  v. 
Tmatr  (6  New  Ga.  1,  8  Scott,  1)  is  far  from  supporting  the  thirteenth  objection.  The 
uhitrator  was  not  requested  to  ruse  the  point.  The  objection  cannot  now  be  taken 
unless  the  declaration  would  be  bad  in  arrest  of  judgment  This  case  is  raider  wit&in 
the  principle  of  Tubervm  v.  Siaia^{b\  Wedboame  v.  Mordant  (Gra  Elie.  191),  Bm  v. 
fraaUm  (5  Price,  614). 

Peacock  in  support  of  the  rule.  A  submissum  to  arbittation  is  a  contract  betwem 
tte  submitting  parties,  and  must  be  construed,  like  all  other  contmots,  accOTding  to 
the  apparent  intention  of  the  contracting  parties.  No  power  to  refer  to  the  court  a 
prant  of  law  arising  out  of  matter  submitted  to  an  arbitrator  can  be  inferred.  Unless 
nich  a  power  is  expressly  given  by  the  terms  of  the  submission,  it  is  part  of  the  duty 
which  the  arbitrator  undertakes,  to  decide  all  questions  of  law  incidental  to  the  matters 
referred  to  him.  In  Anderson  v.  FvUer  (4  M.  &  W.  470)  the  rule  is  clearly  laid  down 
V  Alderson  J. ;  and  the  previous  case  of  Barton  v.  Ranson  (3  M.  &  W.  322)  is  an 
authority  to  the  same  effect.  If  the  arbitrator,  without  coming  to  [747]  any  decision 
hinisel^  refers  to  the  court  that  which  he  was  never  requested  by  the  parties  so  to 
icfflT,  the  award  is  had.  The  arbitrator  ms  bound  to  shew  in  what  manner  judgment 
*»  to  be  entered  up.  In  case  of  arrest  (rf  judgment,  or  of  judgment  non  obstante 
nndiet(^  the  costs  depend  upcm  the  form  of  the  judgment  which  is  to  he  entwed  up. 

(i)  1  Salk.  13.   S.  G.  1  lid.  Raym.  264,  Carthew,  426,  I  Gomyns's  Rep.  32. 
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Upon  the  first  objection,  therefore,  it  is  submitted  that  the  court  oaanot  oiter  up 
jud^ent,  the  arbitrator  not  having  directed  a  verdict  to  be  entered. 

The  second  objection  stands  upon  nearly  the  same  ground. 

Upon  the  thinl  objection  it  is  submitted  that  the  defendants  were  justified  in 
stating  in  their  plea  what  was  the  ri^t  which  they  considered  to  be  derived  from  the 
licences.  If  the  plaintiff  had  new  assisned,  the  df^endimt  mi^t  have  set  up  a  aeoond 
licence.  The  awaad  is  not  final  as  to  t£e  501.  [Creaswell  J.  Must  we  notunderataiid 
that  the  arbitrator  awards  t^  sum  absolutely  i|  The  fourth  and  fifth  objectionft  rest 
upon  the  sune  point  as  the  third. 

As  to  the  sixth  objection,  it  was  held  in  Barnes  v.  HwU  (a)  that  to  support  a  i^ea 
of  leave  and  licence,  it  was  Deceasary  to  prove  a  licence  co-extensive  with  the  acts  of 
trespass.  But  suppose  that  the  defendants  had  pleaded  a  licence  to  do  the  acta  on 
three  days,  concluding  their  plea  with  the  allegation  of  qu»  est  eadem,  a  new  assign- 
ment would  have  been  merely  a  traverse  of  the  qiis  est  eadem,  and  the  defendants 
might  have  pleaded  other  defences  to  acts  of  trespaaaes  committed  on  otiier  days. 

The  seventh  and  eighth  objections  raise  substantially  the  same  objection  as  the 
fifth. 

[748]  The  plaintiff  is  not  entitled  to  the  lOOL  which  form  the  subject  of  the  ninth, 
tentn,  eleventh,  and  twelfth  objections.  (The  court  intimating  an  (qnnion  that  the 
claim  to  this  1001  could  not  be  supported,  it  was  agreed  at  tlie  oar  that  it  should  be 
struck  out  of  the  award.) 

With  respect  to  the  thirteenth  objection,  the  arbitrator  had  no  power  to  award 
damages  to  the  plaintiff  on  account  of  the  want  of  precaution  chargea  in  the  declarsr 
tion.  The  defendants  were  not  bound  to  use  precaution.  The  declaration  contains 
no  allegation  that  the  defendants  had  notice  that  the  plaintiff  had  any  silk  upon  his 
premises ;  Chadwick  v.  Trovxr  (6  New  Ca.  1,  8  Scott,  1). 

Peacock,  on  a  subsequent  day  in  the  same  term,  shewed  cause  against  the  rule 
obtained  ou  the  part  of  the  plaintiff. 

The  first  question  is,  as  to  ike  validity  of  the  custom.  It  will  be  contended  that 
it  is  bad,  inasmuch  as  it  leaves  it  to  the  lord  mayor  to  determine  the  length  of  time 
during  which  the  hoarding  shall  be  erected.  The  soil,  however,  streets  is  vested 
in  tiie  omporation  oi  London  (b) ;  and  it  is  not  unreasonable  that  the  parties  who 
dedicated  t^e  streets  to  the  pubUc  should  appoint  titeir  chief  c^Soer  to  decide  how 
long  the  streets  shall  be  blocked  up.  Independently,  however,  of  the  soil  belonging 
to  the  corporation,  any  party  on  dedicating  a  street  to  the  public  has  a  right  to  reserve 
such  a  power  as  is  here  reserved  to  the  lord  mayor.  An  individual  forming  a  new 
street  may  dedicate  it  partially  to  the  public,  that  is  to  say,  subject  to  the  ri^t  to 
stop  up  a  portion  of  it  for  the  purpose  of  rebuilding  the  houses  on  each  side.  If  that 
may  be  done  now,  it  might  have  [749]  been  done  in  former  times,  and  oonsequratly 
the  custom  may  lutve  Had  a  reasonable  commencement. 

The  custom  in  question  is  referred  to  in  Bohun's  Privilegia  Londini,  p.  61,  in  the 
following  terms,  "  erei^  builder  of  houses  ought  to  come  to  the  mayor,  aldeniun,  and 
chambemin  tcr  a  specud  licence  for  hoard  by  him  to  be  made  in  tlie  high  stn^  and 
no  builder  to  encumber  the  streets  wit^  any  manner  of  thing  taking  down  for  tiis 
preparing  of  his  new  building,  except  he  makes  a  hoard,  under  pain  of  40s."  So,  in 
Comyns's  Digest,  London  (M)  it  is  said,  "By  the  st  M.  Gh.  9  H.  3,  civitos  London 
hab^t  omnes  libertates  suaa  antiquos  et  consuetudines  suas.  By  tiie  st.  7  R.  3,  Rot 
Par.  nu.  37  (since  printed,  3  Rot.  Pari.  160),  the  citizens  of  London  shall  enjoy  all 
their  privileges  whatsoever,  licet  usi  non  fuerint,  vel  abusi  fuerint,  and  notwith- 
standing any  statute  to  the  contrary.  So  that  they  may  claim  liberties  by  prescrip- 
tion, charter  or  parliament^  notwithstwding  any  statute  made  before  7  B.  4  lost 
250, 253.  But  this  is  int^ded  of  franchises  that  are  by  lawful  title,  and  not  forfeited, 
and  franchises  and  customs  sufferable  by,  and  not  repugnant  to  law,  2  Inst  20."  It  is 
apprehended  that  this  is  one  ol  the  customs  ccmfirmed  by  the  7  R.  2.  It  is  said  by 
Lord  Tenterden  in  7%«  King  v.  Tha  Maiifor  and  Aldmnm  of  Lomlm  (9  B.  &  C.  1,  4  H. 
&  B.  36).    "  Farther,  all  antient  customs  and  prestniptions  are  to  be  «»i8idered  with 

(a)  11  East,  451.  In  that  case,  the  licence  was  from  the  plaintiff  in  the  action; 
here,  from  a  third  person  (the  lord  mayor)  under  a  custom.  And  see  5  Nev.  &  M.  27. 

{b)  By  charter  of  23  Hen.  VI.,  confirmed  by  the  first  charter  of  Charles  L  Vide 
Pulling,  Laws,  Customs,  and  Regulations  of  Loudon,  2d  edition,  307  (z). 


Digitized  by 


Google 


BRADBEE  V.  CHRIST's  HOSPTTAIi 


309 


raference  to  the  rules  of  the  common  law ;  if  found  to  be  repugnant  to  those  rules  and 
contrary  to  law,  on  any  ground,  they  have  always  been  held  to  be  invalid.  And  an 
aet  of  pariiament  confirming,  in  general  terms,  the  antient  usages  and  customs  of  a 
dty^  must,  as  I  apprehend,  be  considered  to  confirm  those  only  which  have  not  such 
repugnance  or  contrariety.  Many  matters  are  good  and  valid  by  custom  and  prescrip- 
tion, which  would  othert760]-wi8e  be  invalid ;  and  to  such  only  ought  a  general  oon- 
finaatory  statute  be  undeistood  to  relate."  "niere  is  nothing  repugnant  or  contrary 
to  tiie  rulea  of  common  law  in  this  custom ;  for  the  discretion  reposed  in  the  lora 
majix'  must  be  vested  in  some  one. 

Then,  assuming  the  custom  to  be  good,  it  will  be  said  that  if  it  be  admitted  by  the 
j^ea,  or  proved  before  a  jury  that  the  hoard  was  kept  up  for  an  unreasonable  time,  the 
defendants  are  not  justified  in  what  they  have  done.  With  respect  to  the  plea,  the 
arbitrator,  instead  of  submitting  the  point  to  the  court,  should  himself  have  decided 
whether  the  plea  is  good.  The  charge  in  the  declaration  is  that  the  defendants  were 
intending  to  pull  dovm  certain  houses  and  erect  others,  and  continued  the  hoarding 
for  Ml  unreascniable  time.  It  is  conceived  tiiat  for  the  purposes  of  the  declaration, 
and  for  a  justificatiMi  to  aiok  deolanttion,  the  reasonableness  of  the  time  is  immaterial. 
Hie  chum  is  for  spedal  damage  for  obstructing  a  public  footway,  and  whether  the 
obstniction  be  for  a  reasiniable  or  an  unreaaonaue  time  the  defenc^ts  will  be  liable, 
unless  they  can  justify  such  obstruction.  In  Bomfina  v.  Weaker  (S  T.  R  126),  which 
was  an  action  against  the  marfihal  of  the  Marshalsea  for  an  escape,  it  was  objected 
that  the  plaiiiti£r  could  not  under  the  first  count  of  the  declaration,  which  was  for  a 
voluntary  escape,  give  evidence  of  a  negligent  escape ;  but  the  objection  was  over- 
ruled. So  here,  although  the  declaration  sdleges  that  the  hoarding  was  kept  up  an 
unreasonable  time,  if  the  defendants  had  merely  pleaded  not  guilty,  the  plaintiff  must 
have  recovered  if  he  could  have  shewn  an  obstruction  of  the  footway.  In  an  ordinary 
ease  of  trespass  and  false  imprisonment,  the  dechiration  chai^;es  an  imprisonment 
without  reasonable  cause ;  but  it  is  no  part  of  the  pbuntifTs  case  to  prove  that  there 
[761]  was  no  reasonable  cause  for  his  imprisonment.  As  these  pleadines  stand,  the 
(ml^  (Question  is,  whether  the  licence  of  the  lord  mayor  is  good.  [Tiodu  0.  J.  The 
plimtiff  does  not  appear  to  charge  the  original  erection  en  the  hoard  as  a  grievanoe, 
tnt  die  keeping  ot  it  up  an  unreasonable  time.]  T^i»M  v.  Selbjf  (6  A.  &  £.  786, 
1  N.  ft  P.  710),  shews  that  the  allegation  that  the  act  is  wrongful,  is  quite  immaterial. 
Tlie  true  test  is  what  evidence  would  the  defendants  be  at  liberty  to  give  to  rebut  the 
diuge  in  the  declaration.  The  charge  itself,  without  the  word  "wrongfully,"  prim& 
facie  imputes  wrong  until  the  defendant  justifies  the  act;  and  in  so  doing,  although 
he  professes  to  answer  the  whole  charge,  he  does  not  admit  that  he  exercised  the 
right  he  might  have  in  a  wrongful  manner.  In  an  action  for  a  malicious  prosecu- 
tha,  to  which  the  plea  is,  not  guilty,  it  is  necessary  for  the  plaintiff  to  prove  the 
act  to  have  been  done  without  reasonable  cause,  because  that  is  the  gist  of  the  action ; 
bat  it  is  otherwise  in  trespass.  In  FratUam  t.  The  Earl  of  Falmouth  (2  A.  &  453, 
i  N.  ft  M.  330),  the  plaintiff  declared  that  he  was  possessed  of  a  mill,  and  by  reason 
durarf  was  entitled  to  the  use  of  a  certain  straim  for  tiie  mill,  and  that  the  water 
ought  to  ran  and  flow  to  t^e  mill,  and  t^at  the  d^endant "  wrongfully  and  injurioasly 
diverted  the  same ; "  and  it  was  held  that  on  a  plea  of  not  guilty,  the  only  matter  in 
inae  was  the  fact  of  the  diversion,  and  that  the  right  to  the  use  of  the  stream  as 
daimed  was  admitted.  The  arbitrator  had  no  authority  to  raise  the  pointy  whethw, 
although  the  custom  was  good,  the  plea  was  bad  non  obstante  veredicto. 

The  next  point  is,  whether,  supposing  the  plea  to  be  good,  it  was  proved  in  point 
of  fact.  It  is  submitted  that  it  was  proved  by  the  licences.  The  question  ib,  whether 
there  is  any  distinction  between  the  words  [762]  "  hoard,"  "  hoards/'  and  "  hoardings." 
[Tindal  C.  J.  The  arbitrator  has  made  none.]  The  arbitrator  has  found  in  the  words 
vi  the  plea,  except  as  to  identifying  the  trespasses,  and  it  is  admitted  by  the  replica- 
tion tliat  ihe  grievances  menticmed  in  the  declaration  and  the  plea  are  the  same.  The 
lioeoee  of  the  surveyor  (who  hu  chosen  to  call  the  hoard  "four  houils,"  beoaose  four 
bousss  were  inclosed]^  is  clearly  to  be  considered  as  a  licence  to  erect  one  or  vaon 
hoards  of  the  dimensions  mentioned  in  the  licence  ctf  tiie  lord  mayor. 

With  respect  to  the  diunages,  assuming  the  plea  to  be  bad,  the  plaintiff  is  not 
entitled  to  more  than  the  \(M.  Supposing,  however,  the  plea  to  be  good,  and  to 
have  been  proved,  he  clearly  ought  not  to  have  the  501.  With  regard  to  the  501. 
the  award  is  bad  im  uncertainty ;  for  the  arbitrator  has  not  said  that  the  plaintaff 
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is  to  have  that  sum,  but  has  merely  assessed  the  damages  at  that  amount,  and  Uu 
court  caonot  give  him  the  sum  unless  tiie  arbitrator  has  given  the  court  poim  to  do 
so.  [Tindal  C.  J.  I  think  that  the  arbitrator  means  in  substance  to  say,  that  if  the 
court  think  the  plaintiff  should  have  the  501.,  the  verdict  is  to  be  so  entered  up.] 

Channell  Serjt.  and  Addison  in  support  of  the  plaintiff's  rule.  If  the  decUntioo 
had  complained  of  the  original  erection  of  the  hoards,  the  cases  cited  might  have  been 
applicable ;  but  it  charges  that  the  defendants  wrongfully  continued  the  obatructitHi 
for  an  unreasonable  time.  This  case  is  in  some  respects  not  unlike  IfUkes  v.  The 
Hungerford  Market  Company  (2  New  Cases,  281,  2  Scott,  446).  There  the  pUintifl; 
a  bookseller,  having  a  shop  by  tbe  side  of  a  public  tiiorou^iare,  suffsred  loss  in  his 
business  in  oonsequotoe  of  passengers  having  beeu  diverted  FrcHn  [768]  tiie  thwotub- 
fare  by  the  defendants  continuing  an  authorimd  obstniction  acroes  it  for  an  unreuooane 
time.  Here,  the  plaintiff,  in  his  decUratiou,  assumes  Uut  there  may  have  been  a  lif^ 
to  erect  the  hoard  for  a  oertwi  period,  but  com{riaiiis  of  the  unreasauable  time  it  vib 
kept  up. 

With  respect  to  the  custom  alleged,  it  is  submitted  Uiat  it  is  bad  in  point  of  law. 
Under  it,  as  laid,  the  lord  mayor  is  authorised  to  enclose  any  part  of  a  public  vay, 
and  not  merely  the  part  near  to  the  houses  to  be  erected  or  pulled  down.  It  makes 
tiie  lord  mayor  the  exclusive  judge  of  the  time  and  maimer  of  erectanc;  the  hoaid, 
without  uiy  restriction  as  to  the  period  during  which  it  is  to  be  continued  ;  neithu'  is 
the  custom  confined  to  cases  of  actual  necessity.  Such  a  custom  might  be  exceedin^y 
prejudiciid  to  an  individual ;  for  there  is  no  opportunity  of  his  being  heard  before  tiie 
lord  nutyor,  and  no  sppe^  from  the  decision  of  the  latter.  Morley  v.  The  GoldtmWi^ 
Company  (a  case  toied  before  Tind^  C.  J.  not  reported)  is  no  authority  upcn  tbii 
point ;  for  there  the  jury  found  l^t  the  hoard  was  not  erected  for  an  unrcMKmaUe 
time.  Allowing  that  the  corporation  are  the  owners  (rf  the  soil,  they  can  only  be  so 
subject  to  the  rights  of  the  public.  A  qualified  dedioatitm  to  die  public  no  doubt 
may  exist,  but  here  the  right  claimed  is  set  up  as  a  custom. 

According  to  the  argument  on  the  other  side,  no  custom  would  be  too  luireasonable 
to  be  supported,  for  in  every  case  there  must  be  an  owner  of  the  soiL   In  Com.  Digest, 
tit  Prerogative  (D  4),  it  is  laid  down  thus  :— "  A  dispensation  uuikes  an  act  otherwise 
prohibited  lawful  to  him  to  whom  the  dispensation  is  granted ;  for  dat  jus,  Vaugh. 
333.    And  this  prerogative  belongs  to  the  King  by  the  commcHi  law  in  case  oi 
necessity.    Hard.  446,  448.    But  dispensations  are  odious  in  the  law,  2  KolL  [7M3 
179, 1  25."    So  (D  7),  "  The  King  cannot  dispense  with  a  thing  malum  in  se.  Hard. 
448.   Nor  with  a  thing  which  would  be  a  nuisance.   Hiud.  M4,  446.    So  the  Kuu 
cannot  dispaise  with  any  thing  in  which  tibe  subject  has  an  intwest  Hard.  449. 
Here,  the  Crown  could  not  have  autiiorised  any  party  to  shut  up  the  puUic  way 
except  for  a  reasonable  cause  and  for  a  reasonable  time,  and  the  lord  mayor  caonot 
have  a  larger  authority  than  the  Crown  would  have  possessed  in  such  a  case.    It  is  a 
condition  in  the  licence  from  the  lord  mayor,  that  the  party  is  to  obtain  such  a  licence 
as  he  is  bound  to  do  under  the  paving  act,  57  G.  3,  c.  xxix.    But  it  is  neither  alleged 
in  the  plea,  nor  was  it  proved  before  the  u-bttrator,  that  the  licence  of  Uie  surv^nir 
was  gruited  for  either  of  the  purposes  mentifmed  in  ^e  67  G.  3^  c.  xxix.  s.  76.  The 
plea  is  therefore  clearly  bad. 

The  next  question  is,  whether  the  plea  was  proved  iu  point  of  fact  There  are 
two  allegations  on  the  record.  Supposing  the  (ufendants  right  in  saying  that  the 
licence  of  the  lord  mayor  supports  the  fiiat  allegatioii,  a  licence  from  the  surveyor 
must  be  shewn  to  establish  the  further  averment  Looking  at  tAie  lord  mayor's  licence, 
it  is  to  erect  "  a  houd  contMuing  in  length  in  front  of  the  said  pranises  sixty-two  feet, 
projecting  from  the  same  four  feet,"  and  it  is  to  continue  four  weeks,  provided  the 
party  sh^l  also  obtain  a  hcence  from  the  8ur\'eyor  under  the  paving  act  The  licence 
of  the  surveyor,  however,  is  in  the  following  words :  "  I  do  hereby  give  leave  and 
licence,  &c  to  erect  and  continue  four  hoards,  iu  manner  and  for  Uie  time  above 
mentioned."  No  reference  is  made  in  the  latter  licence  to  dimensions,  and  it  is  there- 
fore either  for  four  hoards  of  the  dimensions  given  in  the  lord  mayor's  lioeace,  or  else 
the  averment  as  to  the  dimensions  is  not  made  out 

As  to  the  damages  which  are  assessed  under  the  general  issue,  if  the  plea  is  bad  in 
ptnnt  oi  law,  or  is  not  [766]  proved  in  point  of  fact,  the  |daintiff  is  eutitled  to  the 
lOQL  and  the  601.  Supposing^  however,  the  court  shoiUd  think  the  plea  good  and  made 
out  in  evidence,  the  plaintiff  is  entitled  to  the  &0L  For  iAm  is  not  the  ease  of  a  sin^ 
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tnipBSB,  but  of  a  oontinuance  of  a  erievanco  for  au  uareasonable  time.    No  nev 
MiignmeDt  was  neceesuy ;  for  the  (MfendantB  justify  under  the  lioenoes,  and  the 
hcmoe,  to  be  an  answer  to  the  declaration,  must  be  co-eztensive  with  the  grievanoes. 
Cur.  adv.  vult 

TiNDAL  C.  J.  now  delivered  the  judgmmt  of  the  court  This  case  has  been  brought 
before  the  court  upon  two  cross  motions — one  rule,  obtained  by  the  plaintiff,  calhug 
OD  the  defendants  to  shew  cause  why  judgment  should  not  be  entered  for  the  plaintiff 
OQ  the  matter  stated  in  the  declaration  and  proposed  to  be  covered  by  the  second  plea, 
noD  obstante  veredicto,  with  1501.  damages ;  or  why  the  judgment  should  not  be 
entered  for  the  pUuntiff  on  the  general  issue  for  the  sum  of  501.  awarded  in  respect  of 
the  continuance  oi  the  hoarding  mentioned  in  the  declaration — the  other  rule  obtained 
lay  the  defendantsa  and  which  calk  on  the  |daintiff  to  shew  cause  why  the  award  made 
io  this  cause  under  an  order  nisi  prius,  should  not  be  set  aside,  upon  various 
objections  (twenty-six  in  number)  which  have  been  urged  a^iinst  the  v^dity  of  the 
award ;  and  we  tiiink  it  will  be  more  oonvenimt  to  consider,  in  the  first  instance,  the 
nlidity  of  t^e  award,  and  afterwards  the  plaintiff's  rule  for  judgment  non  obetanto 
Tsredicta 

With  respect  to  the  first  objection  taken  to  this  award,  that  the  arbitrator  was 
bound  to  decide  as  to  the  amount  of  damages  to  be  recovered,  and  to  direct  how  the 
verdict  should  be  entered  up,  it  appears  to  ua  that  the  arbitrator,  upon  the  proper 
construction  of  the  order  of  [756]  reference,  was  not  bound  to  come  to  such  decision, 
or  to  give  such  direction.  He  has,  by  his  award,  disposed  of  all  the  issues  joined  on 
Uie  record,  and  has  assessed  damages  separately  in  respect  of  each  subject-matter  of 
complaint  stated  in  the  declaration.  By  the  order  of  nisi  prius  the  arbitrator  was 
bound,  at  the  request  of  either  party,  to  state  on  the  face  oi  his  award  any  point  of 
kv  for  the  opinion  of  this  court ;  and  each  party  called  upon  him  to  sts^  certain 
points  as  to  the  right  of  the  plaintiff  to  recover  damages  in  respect  of  some  of  the 
nievaaces  stated  in  the  decluation  as  to  the  validity  oT  the  second  plea  founded  on 
ue  eustom,  and  as  to  the  rij^t  of  Uie  plaintiff  to  judgment  non  obstemto  veredicto,  if 
the  issue  taken  on  that  plea  should  be  found  for  the  defendants.  The  arbitrator, 
therefore,  could  not  make  an  award  which  should  be  final  as  to  those  several  matters. 
The  case  of  Anderson  v.  Fuller  {4  M.  &  W.  470)  was  cited  to  shew  that  an  arbitrator 
csonot,  without  special  leave,  state  a  case  for  the  opinion  of  the  court ;  but  here,  by 
the  order  of  nisi  pnus,  and  by  the  parties  themselves,  he  was  required  so  to  do.  The 
first  objection,  therefore,  fails,  and  t&e  same  answer  may  be  given  to  the  second  and 
thiid,  vis.  that  the  arbitrator  has  fully  discharged  his  duty  by  finding  the  issues, 
usessing  the  damages  sepuatoly,  and  stating  for  t^e  opinion  of  the  court  audi  points 
as  the  parties  required,  and  tJbat  he  could  not  make  any  final  award  upon  these  points. 

The  fourth  objection  is,  that  the  arbitrator  has  not  determined  as  to  the  validity 
oi  the  seccHid  plea,  independently  of  the  question  of  the  validity  or  invalidity  of  the 
custom  therein  set  forth,  as  he  ought  to  have  done ;  but  has,  without  being  requested 
■0  to  do  by  either  of  the  parties,  raised  as  a  question  for  the  court  the  validity  of  that 
plea  generally.  But  this  objection  does  not  appear  to  be  founded  in  fact  The 
arbilTator  was  re-[757}-quested  by  the  plaintiff  and  the  dcfendfuite  to  raise  a  question 
as  to  the  validity  of  the  custom,  and  by  the  former  to  raise  a  question  as  to  the 
luffidency  of  the  evidence  to  prove  residuum  cause,  and  be  does  not  appear  to  have 
nised  any  other  question  respecting  it.  But  even  if  it  could  be  shewn  that  he  has, 
inasmuch  as  he  has  in  the  first  instance  found  the  issue  on  the  plea  generally  for  the 

defendants,  the  matter  afterwards  steted  may  be  rejected  as  surplusage;  Barton  v. 

■fiBaaDn(3  M.  &  W.  322);  Inre  Wright  and  the  Crmford  Camal  Com^amy  {I  Q.  R  9S^. 
It  is  a  sufficient  answer  to  the  fifth  objection  that  the  arbitrator  has  assoased  uie 

damues  separately  as  required  by  tiie  plaintiff,  so  that  the  court  shall  direct  what 

dull  be  the  effect  of  their  decision  as  to  the  custom ;  and  the  same  answer  may  be 

^ven  to  the  sixth,  seventh,  and  eighth  objections. 

The  ninth  objection  is,  that  the  arbitrator  has  not  decided  certain  points  therein 

nieationed ;  but  ho  has  by  assessing  the  damages  separately  submitted  all  those  points 

to  the  court,  as  the  defendants  themselves  required  him  to  do. 

As  to  the  tenth  objection,  it  was  conceded  during  the  argument  that  the  plaintiff 

could  not  recover  any  damages  for  the  delay  in  pulling  down  the  houses,  independently 

of  the  fact  of  keeping  up  the  hoarding ;  but  the  point  was  raised  at  tiie  request  of  the 

(artiea,  and  the  vali^ty  of  the  award  is  not  affected  by  it. 
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The  eleventh  and  twelfth  objectionB  are  not  founded  in  fact    The  whitntor  hu 
raised  the  questions  referred  to  in  those  objections. 

The  thirteenth  objection  was  founded  on  the  supposed  resemblance  of  this  case  to 
that  of  Chadvfick  v.  Troioer  (6  New  Csl  1 ,  8  Scott,  1 ) ;  but  upon  examination  it  will  be 
found  to  [768]  be  essentially  different.    The  declaration  in  that  case  contained  two 
counts,  and  general  damages  were  given  on  both ;  and  it  was  contended  for  the 
plaintiff  in  error  that  the  second  count  could  not  be  supported:  it  alleged  that  tlw 
plaintifib  were  possessed  of  a  vault  witii  wine  in  it ;  that  Uie  defendant  was  about  to 
pull  down  the  adjoining  vaults  and  walls,  and  that  it  was  the  duty  of  the  defendsnt, 
in  the  event  of  his  not  shoring  up  the  walls,  to  give  notice  to  the  plaintiffia  of  \an 
intention  to  pull  down  ;  and  aho  that  it  was  his  duty  to  use  due  care  and  skill,  and 
to  take  due,  reasonable,  and  proper  precautions  about  the  pulling  down  his  vaultE  and 
walls,  so  that  for  want  of  such  precaution  the  plaintiff's  vault  should  not  be  injured, 
and  then  alleged  that,  as  a  breacn  of  such  duty,  that  the  defendant  pulled  dovD  his 
vaults  and  walls  without  giving  the  plaintiff  notace,  and  without  taking  due  care  sod 
precaution  in  pulling  down,  whereby  the  plaintiffs  vault  was  injured.    The  court  of 
Exchequer  Chamber  held  that  the  count  was  bad  on  two  grounds — first,  that  the  defen- 
dant was  not  bound  to  give  notice ;  secondly,  as  it  was  not  alleged  that  the  defendant 
knew  of  the  existence  of  the  i^intiff's  vault,  it  could  not  be  said  that  the  law  imposed 
upon  t^e  drfendant  the  duty  of  taking  precaution  Sh^nst  injuring  it  by  pulling  dowD 
his  own  walls.  The  declaration  m  this  case  is  very  different ;  it  charges  the  defendants 
with  conducting  themselves  so  carelessly,  negligently,  and  improperly  in  pulling  down 
tiieir  house  ;  and  in  neglecting  to  use  proper  precautions  in  that  behalf  large  quantities 
of  bricks,  mortar,  &c.  fell  from  the  defendants'  house  into  and  upon  the  plaintsiTB 
house,  broke  the  windows,  skylights,  &c.,  and  occasioned  great  consequential  damage. 
The  pluntiff,  therefore,  complaius,  not  of  some  mere  omission  on  the  part  of  tke 
defendants,  but  of  their  doing  certain  acts  in  so  negligent  a  manner  that  by  those 
very  acts  the  plaintiff's  house  was  [769]  injured.    The  present  case  is,  therefore, 
very  like  that  of  Dodd  v.  Holme  (1  A.  &  £.  493,  3  N.  &  M.  739),  and  the  artntntor 
was  warranted  in  giving  damages  in  respect  of  this  part  of  t^e  declaration. 

The  fourteenth  objection  is  only  a  repetition  of  the  fifth  in  a  different  form.  Tlte 
fifteentii  is  too  general 

The  sixteenth  is  founded  upon  a  simposed  inconsistency  in  the  award.  But  tlieR 
is  not  any  such  inconsistency :  the  semblance  arises  from  the  arbitrator's  complianos 
with  the  request  (A  the  parties,  that  he  would  submit  to  the  judgment  of  the  court 
the  validity  of  the  second  plea,  and  also  the  suflScien^  of  the  evidence  to  maintain 
the  issue  taken  upon  it. 

No  attempt  was  made  to  support  the  seventeenth  objection,  which  indeed  appean 
to  be  wholly  unfounded. 

The  eighteenth  objection  is,  that  the  arbitrator  ought  to  have  determined  whether 
the  custom  set  up  in  the  second  plea  was  good  or  bad ;  but  he  could  not  do  so,  as  the 
plaintiff  required  him  to  raise  the  question  on  the  award  if  he  thought  it  good,  and 
tiie  defendants  if  he  thought  it  bod. 

The  nineteenth  objection  is,  that  the  arbitrator  did  not  raise  on  his  awwd  the 
third,  fift^,  and  sixth  points  which  the  defendants  dented  to  have  nused.  But  the 
t^ird  would  have  been  useless,  as  no  damages  are  given  in  respect  of  the  matter  to 
which  it  refers ;  the  fifth  is,  in  fact,  raised,  and  the  sixth  was  determined  in  bvour 
of  the  defendants  by  the  arbitrator's  finding  that  part  of  the  plea  of  not  guilty  in 
t^eir  favour. 

The  twentieth  objection  is  too  general. 

The  twenty-first  is  also  too  general.  If  the  defendants  had  reason  to  complun 
that  some  specific  point  which  they  wished  to  have  had  raised  was  not  raised,  tihey 
should  have  pointed  it  out 

The  twenty-second  objection  is,  "that  the  arbitrator  [700]  has  not  found  or 
stated  in  or  by  his  award  how  lon^  the  hoarding  erected  by  the  defendants  in  front 
of  their  houses  prepuatory  to  pulhng  down  the  same,  remained  before  tike  same  wm 
removed,  so  as  no  longer  to  entuose  an;^  part  of  the  said  public  footway,  as  mentioned 
in  his  award,  or  how  mng  it  remained  in  the  state  last  mentioned  before  it  was  again 
removed  and  re-erected  as  in  the  award  mentioned,  or  how  long  it  enclosed  a  part 
of  the  said  footway,  or  in  port  obstructed  the  same."  But  the  arbitrator  does  not 
^pear  to  have  given  any  damages  in  respect  of  the  re-erection  of  the  hoarding ;  it 
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m  Aerefore  uBnecessaiy  to  raise  this  point.  The  twenty-second  objection  then 
eouidains  that  the  arbitrator  has  not  found  or  stated  "  whether  the  party-wall  men- 
tioned in  the  award  belonged  wholly  to  the  plaintiff  or  to  the  defendants,  or  partly 
to  ooe  and  partly  to  the  otners,  or  whether  it  belonged  to  them  as  tenants  in  common. ' 
Now,  with  respect  to  the  party-wall,  the  defendants  requested  the  arbitrator  to  raise 
for  the  o^nion  of  the  court  the  following  question  : — "  Whether  the  defendants  were 
bound  to  underptn  more  than  their  own  half  of  party-wall,  and  whether  they  are 
Kable  upon  the  present  declaration  for  underpinniug  only  their  own  side,  provided 
Uiey  were  not  gnil^  of  negligeDoe  in  so  doing  1"  The  pluntifi^  on  the  other  hand, 
reqiMvted  him  to  state,  amonsBt  other  things,  "  whether  or  not  the  pUuntaffs  house 
was  an  antient  house,  and  whether  it  had  always  been  supported  at  the  east  end 
diereof  by  the  party-wall,  and  whether  or  not  the  sinking  of  the  plaintiffs  house  was 
ciocaaioned  by  the  defective  underpinniug  on  the  part  of  those  employed  by  the 
defendants."  As  to  this  part  of  the  case  the  arbitrator  has  stated  that  "  the  careless- 
neas,  negligence,  and  unskilfulness  of  the  defendants,  their  agents,  and  workmen  in 
nnd  about  the  underpinniug  of  the  said  party-wall  consisted  in  their  underpinning 
tiie  said  party-wall  ^^611  partially,  and  not  underpinning  the  whole  of  the  said 
wall,  whueby  the  said  puuntiff's  house  sunk  and  sustained  damage."  Both  parties 
appear  to  have  assumed  before  the  arbi1»*ator  that  the  party-wall  belonged  one  half 
to  the  plaintiff  and  the  other  half  to  the  deffflidant,  and  he  was  not  required  to  state 
any  question  ^or  t^  opinion  of  the  court  upon  tbit  ptnnt.  He  has,  according  to  tiie 
request  of  the  parties,  raised  a  question  as  to  the  lialmity  of  tJie  defendants  in  respect 
of  injury  arising  from  their  nndetpinning  only  their  own  half  of  the  party-wall,  by 
stsUng  that  the  carelessness,  ne^l^nc^  and  unskilfulness  for  which  he  has  given 
damages  consisted  in  underpinning  their  own  half  of  the  party-wall  only.  Now 
there  is  not,  amongst  the  numerous  objections  taken  to  this  award,  any  one  distinctly 
complaining  of  that  assessment  of  damages.  Assuming,  however,  that  the  point  is 
raised  for  the  consideration  of  the  court,  we  are  of  opinion  that  the  defendants  had 
no  right  to  underpin  the  party-wall,  either  partially  or  wholly,  unless  that  could  be 
done  without  injuring  the  plaintifiTs  house.  It  may,  indeed,  be  doubtful  whether  the 
I^ntiff  had  a  several  interest  in  that  half  of  the  wall  which  was  next  to  his  house, 
or  whether  he  and  the  defendants  were  tenants  in  common  of  the  whole ;  but^  in 
either  event,  an  action  on  the  case  was  maintunable  against  the  defendants  in  respect 
ot  the  injury  which  resulted  from  the  mode  of  their  dealing  with  it.  See  Comyns's 
Dig.  Estates  (K.  H) ;  dm  v.  Porter  (8  K  &  C.  257,  2  M.  &  R.  267). 

The  twenty-third,  twenty-fourth,  and  twenty-sixth  objections  are  too  general. 
And  the  twen^-fifth  cannot  be  sustained ;  for  it  has  been  already  shewn  that  the 
aihittator  was  not  bound  to  make  a  final  award,  but  had  authority  and  was  bound  to 
state  a  case  for  the  opinion  of  the  court 

[762]  The  awi^,  therefore,  cannot  be  set  aside,  and  tite  defendants'  rule  obtained 
ior  that  purpose  must  be  disch^ged. 

The  rule  obtained  by  the  plaintiff  for  judgment  non  obstante  veredicto  remains  to 
he  considered.  Two  grounds  have  been  statra  for  that  motion ;  first,  that  the  custom 
set  out  in  the  second  |^ea  is  bad  in  law ;  secondly,  that  the  licences  stated  by  the 
■rbitrstor  to  have  been  proved  before  him  did  not  support  the  plea.  It  was  ui^ 
that  the  custom  was  unreaeooable,  because  the  power  alC^ed  to  be  vested  in  the  I^rd 
Mayor  is  not  merely  to  give  a  licence  to  obstruct  by  a  howding  any  part  of  a  pablic 
way  next  adjoining  or  near  to  any  house  to  which  the  party  may  be  about  to  pull 
down  or  erect ;  but  to  license  the  obstruction  of  any  part  of  any  public  way  within 
the  dty  of  London.  But,  upon  examination  of  the  language  of  the  plea,  it  will  be 
found  that  the  power  is  not  quite  so  large  :  it  runs  thus,  "  that  from  time  whereof  the 
nwmory  of  man  is  not  to  the  contrary,  until  and  at  the  time  of  the  committing  of  the 
grievances  in  the  introductory  part  of  the  plea  mentioned,  there  had  been  and  was, 
ud  from  thence  hitherto  hath  been,  and  still  is,  within  the  city  of  London  a  certain 
anneDt  and  laudable  custom  there  used  approved  of,  that  is  to  say,  that  if  any  person 
or  persons,  body  corporate  or  p(ditio,  ham  or  have  at  any  time  or  times  during  the 
time  aforesaid,  had  occasion  to  erect  or  pull  down  any  building  or  buildings  within 
the  ssid  dty,  near  to  any  public  way  wit^n  t^e  said  dty,  and  hath  or  have  had 
ooeasion  for  those  or  either  <n  those  purposes  to  erect,  place,  or  continue  any  hoarding 
in  such  a  manner  as  thereby  to  obstruct  or  enclose  any  part  of  any  public  way  within 
the  said  city,  and  hath  or  have  applied  to  the  Lord  Mayor  of  the  said  city  for  the 
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time  bein^  for  his  permission,  licence,  or  authority  to  erect,  place,  and  oontinue  soeh 
hoarding  in  such  inaD'[763}-ner  and  for  such  purpose  or  purposes  aa  aforesaid,  mA 
L(nd  Mayor  for  the  time  being  of  the  said  city  hath,  during  all  the  time  afoesaid,  had 
full  and  free  power  and  authority  to  autJiorise,  license,  ana  permit,  and  hath  lawfulhr 
authorised,  licensed,  and  permitted,  and  been  lued  and  accustomed  to  license,  authorae, 
and  permit  such  person  or  persous,  body  corporate  or  politic,  to  erect,  place,  and 
continue  any  such  hoarding  for  such  purpose  or  purposes  aforesaid,  aiid  of  sueii 
dimensions,  and  in  such  manner,  and  for  such  time  or  times  as  he  hath  Uiought 
reasonable  or  proper  for  such  purpose  or  purposes ;  and  the  person  or  persons,  body 
corporate  or  politic,  so  applying  as  aforesaid  and  having  obtained  sucm  permisaioii, 
licence,  or  authority  as  aforesaid,  hath  and  have  during  all  the  time  aforesaid,  lawful^ 
and  d  right  erected,  placed,  and  continued,  and  been  used  and  aocostomed  oi  li^t  to 
erect,  place,  aiul  oontanue  for  such  purpose  at  purposes  in  any  such  public  way  so  to 
inelose  or  obetmot  the  same,  such  hoarding  in  su^  manner,  and  of  such  dimenioiis, 
and  for  such  time  or  times  as  he  or  they  have  been  so  autiiorised,  licensed,  or  permitted 
to  do  by  the  Lord  Mayor  for  the  time  being  of  the  said  city  aa  aforesaid,  except  so  far 
as  such  custom,  power,  or  authority  hath  been  affected  by  the  statute  57  G.  3,  c.  xxix." 
■ — the  Metropolitan  paving  act    It  is,  therefore,  confined  to  the  erection  of  a  boardins 
which  the  party  applying  for  the  licence  has  occasion  to  erect  so  as  to  obstruct  part  n 
a  public  way  for  the  purpose  of  building  or  pulling  down  a  house ;  and  we  do  not 
discover  any  thing  unreasonable  in  such  a  custom.    It  is  convenient  that  a  power  to 
grant  such  licences  should  be  vested  somewhere.    It  is  often  neoessaary  for  tne  safely 
of  the  public,  as  well  as  for  the  advantage  of  individuals,  that  houses  should  be  taken 
down  and  rebuilt ;  and  tiiat  cannot  be  done  without  exposing  the  public  to  mot^ 
danger  and  annoy-[764]-Ance  unleaa  a  hoarding  be  erected;  and  sarely  it  is  not 
unreasonable  that  a  party  about  to  undertake  aucn  a  work  should  be  «iabled  to  asoov 
tain  beforehand  what  he  may  do  with  safety,  instead  of  incurring  the  peril  of  a  verdict 
against  him  in  a  criminal  or  civil  proceeding,  or  perhaps  in  both.    The  statute  57  G.  3, 
c.  xxix.  8.  75,  makes  it  requisite  that  a  person  about  to  erect  a  hoard  should  obtain  a 
licence  from  the  surveyor  of  the  pavements  of  the  district    The  legislature,  therefore, 
appears  to  have  considered  it  reasonable  that  the  surveyor  should  be  the  judge  of  the 
propriety  of  granting  such  licences ;  and  this  coufinns  the  opinion  that  an  immemorial 
custom  giving  the  like  authority  to  the  Lord  Mayor  u  not  imreasonable,  especiallpr  aa 
the  soil  of  the  streets  of  the  oi^  of  London  is  vested  in  the  corporation,  and  it  ii 
possible  that  on  the  original  dedication  of  the  streets  of  the  city  to  the  public,  tiw 
power  in  question  may  have  been  reserved  to  the  chief  magistrate. 

It  was  further  ui;ged  that  the  custom  cannot  warrant  ue  Lord  Mayor  in  grantang 
a  licence  to  keep  up  a  hofod  for  an  unreasonable  time ;  but  if  he  may,  by  custom,  have 
power  to  judge  of  the  expediency  of  erecting  it,  we  think  he  may  also  judge  how  long 
it  ought  to  be  continued. 

Assuming,  then,  the  custom  to  be  good,  we  think  that  the  licences  set  out  on  the 
award  were  sufficient  to  justify  the  finding  of  the  arbitrator  in  favour  of  the  defen- 
dants on  the  issue  taken  on  the  second  plea.  The  rule  for  entering  judgment  for  the 
plaintiff  non  obstante  veredicto  must  therefore  be  discharged ;  and  aa  the  plea  is 

S leaded  generally  to  the  keeping  and  continuing  of  the  houding  erected  as  in  the 
edan^on  mentioned,  the  puuntiff  cannot  have  either  tiie  lOOL  or  tlie  50L  assessed 
as  damages  in  respect  of  the  maintenance  of  that  hoarding ;  neither  can  he  have  the 
1001.  assessed  for  damagee  sustained  in  respect  of  tiie  delajnng  and  ratarding  of  the 
[76(Q  pulling  down  ana  rebuilding  of  the  houses  in  the  declaration  mentioned,  other 
wise  than  by  the  keeping  and  continuing  <rf  the  hoarding.  We,  therefore,  think  that 
tibe  plaintiffs  rule  for  entering  judgment  non  obstante  veradioto  must  also  be  diachaiged. 
Rule  discharged  accordingly. 

Doe  dkm.  Dovaston  v.  Roe.    May  23,  1842. 

A  tenant  absconded,  leaving  the  key  of  the  premises  with  his  attorney,  to  whom  be 
by  letter  referred  the  landlord.    A  copy  of  the  declaration  and  notice  was  affixed 
to  the  door  of  the  premises,  and  another  copy  was  served  on  the  attorney. 
a  sufficient  swvice  to  entitie  the  plaintiff  to  judgment  against  the  easuid  ejector. 

Bompaa  Serjt  moved  for  judgment  against  tiie  casual  ejector,  (m  hi  affidavit  whidi 
stated  that  the  tenant  had  absocmdedj  having  left  the  key  (rf  the  premises  witii  lus 
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■ttomey ;  and  that  he  had  written  to  the  lessor  of  the  plaintiff,  referring  him  to  the 
attorney  for  the  terms  on  which  possessHm  would  be  given  up ;  that  a  copy  of  the 
declaration  and  notice  had  been  affixed  to  the  outer  door  of  the  premises,  aod  a  ocn^ 
MTved  aa  the  attorney,  who,  on  being  so  serrod,  stated  that  he  expected  to  see  his 
client  in  a  daj  or  two,  and  that  if  ito  agreement  was  oome  to,  he  would,  in  all  proba- 
bility, receive  instructions  to  defend. 

Per  curiam.    There  appears  sufficient  in  the  affidant  to  entitle  you  to  a  rule. 

Bule  absolute. 


[766]   Bos  DEH.  HiNK  V.  Rob  (Lawbence).   May  30,  1842. 

A  copy  of  the  declaration  and  notice  was  served  on  the  niece  of  l^e  tenant  upon  the 
premises,  on  Saturday  the  2lBt  of  May.  On  an  application  being  made  to  her,  she 
refused  to  make  an  affidavit,  but  stated  that  she  gave  the  copy  to  the  tenant  on  the 
Saturday,  or  on  t^e  following  day,  (Monday,  being  the  first  day  of  the  term) : 
Held,  insufficient. 

Storks  Serjt.  moved  for  judgment  against  the  casual  ejector.  It  appeared  from 
the  affidavit  that  the  premises  were  in  the  possession  of  two  tenants.  The  service  on 
one  of  them  was  by  delivering  a  copy  of  the  declaration  and  notice,  and  reading  over 
and  explaining  the  same  to  his  daughter  (upon  the  premises)  who  promised  to  deliver 
the  same  to  her  father  on  the  23d  of  May  (the  first  day  of  the  teiTa),  the  father 
wknowledged  to  the  deponent  that  he  had  received  the  copy  of  the  declaration  and 
notice  From  his  daughter  on  the  preceding  Saturday.  With  respect  to  the  other 
tenant,  it  was  stated  that  a  copy  m  the  declaration  and  notice  was  delivered,  read, 
and  explained  to  his  niece  (who  was  a  member  of  his  family)  upon  the  premises ;  tiiat 
■be  promised  to  deliver  it  to  her  uncle ;  and  f^t  she  had  subsequently  admitted  that 
■he  bad  delivered  it  to  him. 

The  court  said  that  the  rule  might  go  as  to  the  first  mentioned  tenant ;  but  that 
u  to  the  other,  nothing  had  been  shewn  to  entitle  the  party  even  to  a  rule  nisi. 
They,  however,  suggested  that  the  niece  should  be  applied  to  for  an  affidavit ;  and  in 
the  event  of  her  declining  to  make  one,  the  lessor  of  the  plaintiff  might  possibly  have 
1  mte  nisi,  as  be  then  would  have  done  every  thing  in  his  power. 

Storks  now  renewed  his  motion  on  an  affidavit,  from  which  it  appeared  that 
■{■plication  had  been  made  to  the  niece  for  an  affidavit,  who  had  refused  to  make  it, 
nit  had  told  the  deponent  that  she  had  delivered  the  [767]  deolarataon  and  notice  to 
her  ancle  on  the  day  on  which  they  were  left  witii  her  (Saturday  the  2l8t),  or  on  the 
following  day, — Manday,  the  23d,  beine  the  first  day  of  term. 

Per  curiam.  It  cannot  be  inferred  from  this  statement  that  the  declwation  and 
notiee  reached  the  hands  of  this  tenant  on  the  Saturch^,  and  if  he  did  not  reoeiTe 
U>eiB  until  the  Sunday,  the  service  would  be  bad.  llierefore,  as  to  the  premises 
oce^ed  by  this  tenant,  the  rule  must  be  refused. 

Kule  aoeordingly. 


In  rb  Evans  and  Howell.   June  11,  1842. 

[a  a  6  Scott^  N.  B.  240.   Followed,  In  re  Hudder^uld  (krporaium  and  Jacomb, 
1874,  L.  R  77  £q.  484 ;  L.  R.  10  Cfa.  92.} 

An  api^ication  made  on  the  last  day  but  one  of  the  term  for  leave  to  move,  on  the 
last  day  of  the  term,  to  set  aside  an  award,  on  the  ground  that  the  affidavit  on 
vhich  the  motion  was  to  be  founded,  had  not  arrived  from  the  country,  was  refused 
by  the  court. 

In  this  case  all  matters  in  difference  had  been  submitted  to  arbitmticm  by  bond, 
fonuant  to  the  9  &  10  W.  3,  c.  15,  and  previous  to  the  commencement  of  the  present 
tenn  an  award  had  been  made  in  favour  of  the  plaintiff. 

Bompas  Seijt,  on  behalf  of  the  defendant^  this  day  asked  leave  of  the  court  to  be 
allowed  to  move  on  Monday  (the  last  day  of  the  term)  to  set  aside  the  award,  the 
affidavit  on  which  tha  motion  was  intended  to  be  grounded  not  having  arrived  from 
ueeoontvy. 
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Maulk  J.  It  ia  enacted  by  Uie  second  secticHi  of  the  9  &  10  W.  3,  c.  15,  th&t 
"any  arbitration  or  ampirage  procured  by  corruption  or  undue  meuu  shall  be  jodnd 
and  esteemed  void  and  of  none  effect,  and  accordingly  be  set  aside  by  any  court  of  law 
or  equity,  so  as  com'[768]-plaint  of  such  corruption  or  undue  practice  be  made  in  the 
court  where  the  rule  is  made  for  submission  to  such  arbitration  or  umpirage  before 
the  last  day  of  the  next  term  after  such  arbitration  or  umpirage  made  and  pubtided 
to  the  parties."  By  the  statute,  therefore,  a  party  in  whose  favour  an  award  hu  been 
made  is  entitled  to  the  benefit  thereof,  unless  a  motion  be  made  to  set  it  aside  before 
the  last  day  of  the  following  term.  To  allow  this  application  would  be,  in  effect^  to 
repeal  the  act    The  motion,  if  made  at  all,  must  be  made  to-day. 

COLTUAN  J.  concurred. 

Motion  refused  (a)^ 


A  rule  to  prohibit  an  attorney  from  practising  in  this  court  was  granted,  on  reading  a 
rule  of  the  court  of  Queen's  Bench  to  the  like  enect 

Chamiell  Serjt  moved  for  a  rule  to  prohibit  Mr  Whytehead,  as  attorney  of  this 
courts  from  practising;  herein,  upon  reading  a  rule  of  the  Queen's  Bench  prohibitaog 
him  ftvm  practising  in  that  court  The  leaned  aerjeant  cited  Ex  parte  Yaies  (9  Bin^ 
455,  2  Moo.  &  Sc.  618),  where  an  attorney  was  struck  off  the  roll  of  this  court  in 
accordance  with  a  rule  of  the  court  of  King's  Bench  for  striking  him  off  the  roll  of 
that  court,  and  he  was  afterwards  readmitted  in  this  court,  without  any  inquiry  as  to 
the  circumstances,  upon  his  being  readmitted  in  the  court  of  King's  Bench. 

Per  curiam.    You  may  take  your  rule. 

Rule  absolute  (b). 


A  writ  issued  on  the  8th  of  January.  A  subsequent  writ  to  continue  the  former  was 
issued  on  the  7th  of  June.  On  fche  latter  being  tendered  for  entry  of  record,  it 
was  objected  to  as  being  out  of  time.  The  court  granted  a  rule  to  enter  it  of  reoud, 
valeat  quantum. 

Bompas  Serjt  applied  for  leave  to  enter  of  record  a  ooutinuati<Hi  of  prooen  under 
the  2  W.  4,  c.  39,  s.  10  (a)',  in  order  to  prevent  the  operation  of  t^e  statute  of  limits 

{aV  The  other  jt^jges  had  left  the  court 

(b)  See  Exparte  Hague,  3  Brod.  &  R  257,  7  B.  Moore,  64  [769]  where  this  ooort 
refused  to  stai^  an  attorney  off  t^e  roll  upon  an  affidavit  that  he  had  been  struck  off 
tibe  roll  of  the  court  (A  King's  Bench ;  the  contents  of  the  affidavits  on  which  the 

court  of  King's  Bench  acted  not  having  been  stated,  and  there  being  no  proof  m 
all^;ation  that  the  attorney  had  been  struck  off  for  a  misdemeanor.  See  also  /n  re 
Ei<Aard  Peter  Smith,  1  Brod.  &  B.  522,  4  R  Moore,  319. 

{ay  By  which  it  is  enacted,  "  That  no  writ  issued  by  authority  of  this  act,  shall  bo 
in  force  for  more  than  four  calendar  months  from  the  day  of  the  date  thereof,  including 


alias  and  pluries,  as  the  case  may  require,  if  any  defenduit  therein  named  may  not 
have  been  arrested  thereon  or  served  therewith :  provided  always,  that  no  first  writ 
shall  be  available  to  prevent  the  operation  of  any  statute  whereby  the  time  for  the 
commencement  of  the  action  may  be  limited,  unless  the  defendant  shall  be  arrested 
thereon  or  served  therewith,  or  proceedings  to  or  tomird  outlawry  shall  be  had  th«e- 
upon,  or  unless  such  writ  and  every  writ  (if  any)  issued  in  continuation  of  a  preceding 
writ  shall  be  returned  non  est  inventus,  and  entwed  of  record  within  one  caknHhr 
month  next  after  the  expiration  thereof,  including  the  day  of  such  exfuration,  and 
unless  every  writ,  issued  m  continuation  of  a  preceding  writ,  shall  be  issued  witbin 
one  such  c^endar  month  after  the  expiration  of  the  preceding  writ,  and  shall  contain 
a  memorandum  indorsed  thereon  or  subscribed  thereto,  specifying  the  day  of  the  date 
of  the  first  writ,  and  return  to  be  made  in  bailable  process  by  tihe  sheriff  or  other  ofBoer 
to  whom  the  writ  shall  be  directed,  or  his  sueoeaeor  in  office^  and,  in  ^oceaa  not 
bailable,  by  the  plaintiff  or  his  attorney  suing  out  the  same,  as  tiie  case  may  beL** 


In  rb  John  Whytehead.  Jane  11,  1842. 


[709]  M'Kellar  and  Another  v.  Reddix.  June  13, 1842. 


the  day  of  such  date,  but  every 


continued  by 


<UV.fta.1NL        HOULDITCH  t'.  THB  EARL  OF  UOHFIELD  317 

tioDB.  The  date  of  the  writ  of  summonB  [770]  was  the  16th  of  March  1841,  of  the 
aliu  writ  of  Bammons  the  12th  of  August,  and  of  the  pluries  the  8th  of  January  1842. 
A  second  pluries  was  issued  to  continue  the  preceding  writ,  dated  the  7th  of  June ; 
but  on  bong  tendered  for  entry  of  record,  ms  objected  to  by  t^e  officer  as  being 
too  lata 

!nin>AL  C  J.   Take  your  rule,  raleat  quantum. 
The  rest  of  the  court  concurring, 
Rale  granted. 

Houu>iTC!H  V.  The  Eabl  of  Lichfield.  June  13,  1842. 

A  distringas  may  be  issued  to  compel  the  appearance  of  a  peer,  who 
is  known  to  be  abroad. 

Bompas  Serjt.  having  obtained  a  rule  nisi  to  set  aside  a  distringas,  which  had  been 
ianied  to  compel  the  appearance  of  the  defendant,  who  was  known  to  be  abroad,  on 
the  nound  that  the  2  W .  4,  e.  39,  s.  3,  did  not  warrant  the  proceeding, 

Guumell  Serjt.  now  shewed  cause.  The  distringas  was  properly  issued.  In  Vang 
V.  The  Bad  of  Lichjield  (1  Dowl.  N.  S.  363)  the  court  of  Exchequer  allowed  a  distringas 
to  iBsne  aeainst  the  same  defendant,  and  a  similar  application  to  l^e  present  was  there 
Mde  on  the  part  of  the  defendant,  but  without  success. 

Bompas  Serjtu,  in  support  of  his  rule.  A  distringas  can  only  be  issued  against  a 
ptrly  shewn  to  be  abroad  at  the  time,  for  the  purpose  of  proceeding  to  outlawry, 
[mdat  C.  J.  In  a  case  like  the  present  it  would  be  a  [771]  denial  of  justice  to  with- 
boM  a  distringas.  ]  The  statute  clearly  did  not  contemplate  such  a  case.  [Cresswell  J. 
Ought  you  not  to  wait  until  an  appearance  is  entered  for  you  ?]  Ijeave  to  enter  an 
inKaiance  is  granted  as  a  matter  of  course,  upon  an  ex  parte  statement. 

TiNDAL  C.  J.  It  seems  to  me  that  the  words  ot  the  first  part  of  the  third  aoetaaa 
of  the  unifonnity  of  process  act  are  sufficiently  oomprehensiTe  to  wurant  iho  issuing 
of  a  dirtrineaa  in  a  case  like  the  {vesuit.  The  effect  will  iwobably  be  t^t  the  sheim 
viD  go  to  me  defendant's  house  and  make  a  seizure,  of  which  his  attorney  will  have 
notice,  and  may  tiien  appear  for  him.  If  so  advimd,  you  can  make  a  stand  at  the 
Hxtitep. 

Maulb  J.  Should  you  come  to  the  court  to  set  aside  the  appearance,  it  will 
^ipear  that  the  defendant  has  instructed  counsel,  aad  therefore  is  represented  (a). 
No  doobt  can  be  entertained  that  the  writ  is  properly  issued. 

The  rest  of  the  court  concurred. 

Rule  discharged  (b). 


[772]   Alexander  v.  Townley.   June  13,  1842. 

Vliere  a  defendant  had  twice  obtained  time  to  plead,  the  court  refused  to  compel  the 
pUindfTto  give  security  for  costs, — although  ho  had  been  four  times  a  bankrupt, 
ODce  discharged  under  the  Lord's  act,  and  thrice  under  the  insolvent  debtors'  acts, 
vma  none  of  which  occasions  had  his  estate  paid  15s.  in  the  pound, — except  upon 
the  terms  of  the  defendant  undertaking  not  to  plead  those  matters. 

Bompas  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule,  calling  on  the  plaintiff 
to  find  security  for  costs,  upon  affidavits  stating  that  the  action  was  brought  to  recover 
'ti.  14s.  Id.,  the  balmce  oue  upon  four  bills  of  exchange  respectively  drawn  by  the 

(a)  Qnore,  whether,  supposing  the  objection  to  the  process  bad  been  well  founded, 
the  eourt  woidd  not  have  been  bound  to  hear  any  person,  or  at  least  any  counsel,  who^ 
■  micas  cnriss,  pointed  out  error  in  the  proceedingB  of  the  courts  without  moving  to 
H(  it  aside ;  wd  whetiber  the  party  who  oolioeives  himsdf  to  be  a^reived  by  sack 
pmeeedin^  has  not  the  right  to  insibnct  counsel  to  point  out  the  error  without  making 
ndi  eounsel  his  representative,  so  as  to  dispense  with  the  necessity  of  tuiy  {owsess  to 
liriiie  such  party  uto  court.  And  see  Mex  v.  Hobby^  Byan  &  M.  241 ;  Regima  v. 
fntkerUmhaugh,  8  C.  &  P.  109. 

(b)  See  Tatfhr  v.  Lord  Stuart  de  Bothetay,  ante,  p.  388,  and  Caaridjf  v.  Stmtart,  ante, 
ToL  ii  p.  437. 
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plaintiff,  payable  to  hU  own  order,  and  accepted  by  the  defendant,  the  connderation 
for  which  was  goods  sold  and  delivered  ;  that  between  the  years  1805  and  1837,  the 
plaintiff  had  been  four  times  a  bankrupt,  once  discharged  under  the  Lords'  act,  and 
thrice  under  insolvents  debtors'  acts ;  that  neither  of  the  estates  of  the  plaintiff  unda 
the  commissions,  fiats,  or  insolvencies,  produced  sufficient  to  pay  15s.  in  the  pouod  of 
the  amount  of  the  debts  proved  under  any  of  the  said  commissions,  fiats,  or  insolvencies ; 
and  that  the  plaintiff  was  still  an  uncertificated  bankrui^ 

Channell  Serjt.  shewed  cause  upon  an  affidavit  in  which  it  was  sworn,  that  in  last 
Hilary  term,  the  defendant  obtained  a  rule  nisi,  that  a  judge's  order  under  which  lie 
had  been  held  to  bail  might  be  set  aside,  and  also  that  the  proceeding  mi^t  be  stayed, 
upcn  the  same  grounds  as  those  relied  on  upon  the  present  occasion ;  uiat  audi  mk 
having  been  enlarged  to  shew  cause  at  Ch^bers,  was  heard  before  Maule  J.  tm  tte 
2d  of  Tebruwy  last,  when  the  former  part  of  the  rule  was  made  absolute  without  oosts, 
and  the  latter  part  of  the  rule  was  discharged ;  that  on  the  25th  of  May  the  defendant 
obtained  a  week's  time  to  plead  upon  the  usual  terms ;  that  on  the  28th  of  May  ^ 
demand  for  security  [773]  for  costs  was  made,  and  that  on  the  let  ol  June  the 
defendant  obtained  a  further  order  for  time  to  plead. 

The  bankruptcy  or  insolvency  of  a  plaintiff  furnishes  no  ground  for  calling  on  him 
to  give  security  for  costs,  unless  it  occurs  after  action  brought,  or  the  suit  is  for  the 
benefit  of  assignees.  Arohb.  Pract.  1014,  7th  ed.,  Tidd,  536,  9th  ed.,  Tidd's  New 
Pract  267,  268.  In  fTray  v.  Brown  (6  New  Gases,  271,  8  Soott,  557),  this  omut 
refused  to  order  a  plaintiff  to  give  seourity  for  costs  on  the  ground  that  he  had  beat 
three  times  an  inttdvent  and  onoe  a  banlcrupt,  and  was  only  suing  as  a  trostee  for  * 
third  person.  At  any  rate,  if  tiie  oonrt  were  to  grant  this  application,  it  would  only 
be  on  the  terms  that  the  defendant  should  undertake  not  to  plead  the  bankruptcy  or 
insolvency.    Mmchin  v.  Hart  (1  Chitt  Rep.  215),  Manley  v.  Mayne  (3  M.  &  R  381). 

Bompas  Serjt,  in  support  of  the  rule.  In  H^ebb  v.  fTard  (7  T.  R.  296)  Lord 
Kenyon  says,  "  It  cannot  be  laid  down  as  a  general  rule,  that  an  uncertificated  baok- 
nipt  must,  in  all  cases,  give  security  for  cents  where  an  action  is  brought  by  him ', 
tiiat  would  be  going  much  too  far.  Each  case  must  depend  on  its  own  oircumstanoes. 
But  it  is  fair  to  say,  that  if  the  action  be  re^ly  brought  for  the  benefit  of  the  assigneei^ 
they  should  be  responsible  for  the  costs.  What  weighs  with  me  to  grant  the  pesent 
spiuication  is,  that  this  action  must  be  brought  for  the  benefit  of  tne  asrignees ;  for 
an  uncertificated  bankrupt  cannot  have  any  property  of  his  own.  Hiis  is  not  an  adaoQ 
for  the  fruits  oi  his  personal  labour  since  his  bcuakruptcy,  but  for  goods,  which  if  th^ 
belong  to  him  at  all,  must  by  law  be  vested  in  his  aadgnees.''  Here,  if  the  jdaiiUm 
recovers  the  assignees  are  entitled  to  claim  the  fruits  the  verdict  [Tindal  G.  J. 
Hie  ^4]  assignees  have  not  interposed.]  Although  that  may  be  so,  this  acticm  must 
necessarily  enure  for  the  benefit  of  the  assignees  under  the  second  com  mission,  as  the 
plaintiff  has  been  four  times  a  bankrupt,  and  his  estate  has  never  produced  1 5s.  in  the 
pound.  In  Y&img  v.  Bishworth  (8  A.  &  K  470,  3  N.  &  P.  585)  a  plea  that  the  plaintiff 
became  bankrupt  and  obtained  his  certificate  in  1822,  that  a  second  commission  issued 
against  him  on  the  20th  of  May  1825,  under  which  his  effects  were  assigned  in  Jul; 
1825,  and  he  obtained  his  certificate  in  1826,  but  did  not  pay  ISs.  in  the  pound, 
whereby  and  by  force  of  the  statute,  t^e  debt  demanded  in  the  declaration  had  vested 
in  the  assignees,  was  held  to  be  a  good  plea,  under  the  6  G.  4,  c.  16,  s.  127,  saA  it 
was  decided  that  where  the  estate  of  a  oankrupt  after  certaficate  is  vested  in  bii 
assignees  by  the  statute,  he  cannot  sue  for  an  after-aocroing  debt,  although  the 
aBsioiees  do  not  interpose. 

Tindal  C.  J.  Looking  at  the  circumstances  of  this  case,  and  especially  at  the 
fact  that  the  defendant  has  twice  obtained  leave  to  plead  in  order  to  set  up  the 
bankruptcy  and  insolvency  of  the  plaintiff,  it  seems  to  me  that  the  defendant  must 
elect  either  to  abandon  that  defence,  or  to  have  his  rule  discharged. 

The  rest  of  the  court  concurring 

Bompas  elected  to  have  the  rule  discharged. 

[776]  Paddock  v.  FoBRBBrnm  and  OTHEsa  1842. 

In  an  action  oi  trespass  for  breaking  and  entering  lands,  and  getting  ooala,  earth,  stsl, 
and  other  minerals,  the  defendants  pleaded,  secondly,  a  plea,  t^at  the  ooala,  earth, 
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nil,  and  other  minerals,  were  not  the  property  of  the  plaintiff,  and  other  pleas 
which  set  up  an  onqnalified  rig^t  to  enter  tiie  {MtintiflTs  land  and  take  the  minerak. 
The  defmdantB  obtained  a  verdict  in  respect  of  the  ooala  mentioned  in  the  secmd 
^  and  the  jdaintiff  upon  the  issues  raised  by  the  other  pleas. — ^Held,  that  the 
dtfendants  were  entitled  to  tiie  costs  of  witnesses  brought,  tikou^h  not  examined, 
U)  prove  title  to  the  mineralB,  but  that  such  costs  were  to  be  estimated  as  contra- 
di^anguished  from  those  occasioned  by  the  claim  of  the  right  set  up  by  the 
snbsequent  pleas,  of  entering  the  i^ntiff's  land  fen*  the  purpose  of  getting  and 
cwiying  away  the  coals. 

Trespass  for  breaking  and  entering  lands,  subverting  the  soil,  making  uid  sinking 
niiMs,  pits,  sh^ts,  and  boles,  and  raising  and  getting,  uid  seizing,  taking,  carrying 
snj,  and  converting  coals,  culm,  earth,  soil,  stones,  ore,  and  other  minerals. 

PlesB :  first,  not  guilty ;  secondly,  that  the  coals,  earth,  soil,  and  other  minerals 
mre  not  the  property  of  the  plaintiff ;  tiie  third,  fifth,  and  seventh  pleas,  set  up  a 
justification,  under  a  right  of  mining,  in  the  lessee  of  the  Crown  uptm  an  immemonal 
rjg^  a  user  for  forty  years,  and  for  twenty  years ;  the  fourth,  sixth,  and  eighth 
{was  alleged  similar  rights,  subject  to  making  compensation  for  surface  damage ;  in 
the  ninth  and  tenth  pleas,  the  defendants  justified  as  servants  of  his  late  Majesty, 
wdA  (rf  her  present  Majesty ;  eleventh  plea,  the  statute  of  limitations ;  and  twelfth 
(Jea,  not  possessed.  Kisplication,  issue  on  the  first,  second,  eleventh,  and  twelfth 
pleas ;  to  the  third,  filth,  and  seventh  pleas,  a  traverse  of  the  alleged  rights ;  to  the 
fonrth,  sixth,  wd  eighth  pleas,  a  claim  of  compensation  and  refusal 

The  fourth,  sixth,  ana  eighth  issues  were  found  for  the  defendants ;  on  the  ninth 
and  tenth  issues  the  jury  were  discharged.  Upon  motion,  the  verdict  on  the  issues 
on  the  third,  fifth,  and  seventh,  aiul  on  tiie  seoond,  eleventh,  and  twelfth  issues  was 
■bo  entered  for  the  plaintiff ;  and  tiiat  on  tin  first  issue  was  entered  [776]  distribu- 
tively,  viz.  for  the  defendants  as  to  canying  away  the  eartlt,  soil,  and  stone ;  and  for 
the  plaintiff  upon  the  residue  of  the  -decluation  (a).  On  the  taaution  tiie  master's 
optoKHi  wa^  that  the  defendants  wore  entitled  to  the  general  costs  of  the  cause, 
having  obtained  a  verdict  upon  the  fourth,  sixth,  and  eighth  issues ;  and  he  disallowed 
the  plaintiff  all  the  costs  of  opposing  the  rights  set  up  in  the  third,  fifth,  and  seventh 
pleas,  and  allowed  the  defendants  the  costs  of  witnesses,  by  whose  t^timony  they 
■ought  to  prove  the  right  of  the  Crown  to  enter  and  take  the  minerals. 

Talfonrd  Serjt,  early  in  this  term,  obtained  a  rule  nisi  for  reviewing  the  master's 
taxation. 

The  master  appears  to  have  considered  the  right  to  enter  the  plaintiffs  land,  and 
tlu  ri^t  to  take  the  minerals,  as  the  same ;  whereas  the  right  to  the  land  may  be  in 
one  party,  lud  to  the  minerals  in  another.  As  the  plaintiff  has  succeeded  on  the 
iseues  nused  by  the  pleas  alleging  an  unqualified  right,  he  is  clearly  entitied  to  his  costs. 

Sir  T.  Wilde  and  Bompas  Serjts.  now  shew^  cause.   The  master's  taxation  is 
rig^t,  the  defendants  being  entitled  to  judgment  on  the  whole  record,  and  to  the 
g^eral  costs  of  the  suit.    At  the  trial,  the  right  of  the  Crown  to  enter  and  take  the 
naneraU,  was  admitted ;  and  the  defendants  having  succeeded  on  the  pleas  alleging 
^  ri^t  to  enter,  paying  compensation,  and  the  jury  having  found  that  the  com- 
^iiatioo  tendered  was  sufficient,  the  plaintiff  was  left  without  any  cause  of  action. 
Chw  of  the  pleas  denied  that  the  plaintiff  was  possessed  of  the  minerals,  and  it  was 
■hewn  that  they  be-l'/y'/Jrlonged  to  the  Duchy.    The  plaintiff,  however,  did  not 
attempt  to  make  out  any  case  upon  the  issue  thereby  raised,  and  the  witnesses  were 
■ok  called.   It  is  objected,  however,  that  the  evidence  of  those  witnesses  if  called 
vndd  hare  ai^Ued  to  the  issues  found  for  the  plaintiff,  and  therefore  that  their 
expenses  oi^bt  not  to  have  been  allowed*   There  is  no  foundation  iar  this  objection ; 
far  i^«e  a  party  is  entitied  to  t^e  gen««l  costs,  he  is  entitied  to  the  oosts  of 
witnesses  brought  to  establish  an  issue  on  which  he  has  succeeded,  although  their 
evidence  may  be  also  applicable  to  another  issue  found  for  his  opponents 

Talfourd  aad  Channell  Serjts.  in  support  (A  the  rule.  The  second  issue  does  not 
|D  to  the  whole  cause  of  action.    Two  questions  only  arise  on  the  pleadings ;  first, 

(a)  In  ToL  iii.  923,  it  is  stated  by  mistake,  that  the  verdict  upon  the  first  issue 
iM  fbr  tibe  plaintiff  as  to  the  earth,  soil,  and  stones,  and  for  the  daendants  as  to  tiie 
iwdoe. 
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whether  the  defendajits  had  an  unqualified  right  to  enter  the  plaintiff's  lands;  and, 
secondly,  whether  they  had  a  right  to  enter — paying  compensation  ;  and  if  bo,  whether 
the  compensation  tendered  was  sufficient.  At  the  trial  the  plaintiff  took  his  stand 
upon  the  sufficiency  of  the  compensation.  [Tindal  C.  J.  Must  not  each  plea  be 
tEUcen  singly  on  taxation  ^  At  any  rate  the  master  should  be  required  to  review  hu 
taxation  with  respect  to  the  costs  of  the  second  issue,  as  contra^stinguished  from 
those  of  the  third,  fifth,  and  seven^ ;  for  it  is  clear  that  he  has  allowed  costs  to  the 
defendants  on  t^e  second  issae  which  would  only  be  propurly  allowed  on  the  third, 
which  was  found  for  tiie  {daintiff. 

Tindal  C.  J.  It  does  not  appear  to  me  to  be  so  difficult  to  define  the  manner  in 
which  these  costs  should  be  taxed,  as  to  apply  the  rule  to  l^e  different  issues.  The 
application  of  the  rule  must,  in  a  great  measure,  be  left  to  the  discretion  of  the  master. 
The  coste  of  the  second  issue  should  be  taxed  as  if  there  was  no  other  [778]  issue  on 
the  record  ;  and  looking  at  the  case  as  if  the  second  plea  had  stood  alone,  the  question 
is  what  witnesses  should  be  allowed  to  prove  the  property  of  the  minerals  in  the 
defendants.  The  plaintiff  had  a  prim&  facie  title ;  he  was  in  possession  ;  and  it  was 
necessary  for  the  defendants  to  make  out  a  title  to  the  coals  to  shew  that  they  woe 
not  wrongdoers.  Now  it  seems  to  me,  that  the  defendants  are  not  to  be  so  stxieUy 
limited,  as  that  when  they  )iare  established  tiieir  claim  under  the  lord  ol  ttie  mamx', 
tliey  may  not  give  some  ouier  evidence  to  |irove  what  their  title  is.  They  should  not> 
however,  be  aUowed  for  evidence  of  winning  and  taking  awa^  ooals,  fbr  that  is  tie 
subject  matter  of  a  distinct  issue.  It  is  desirable  to  ascertain  whether  the  master 
attended  to  this  distinction.  The  case  may  therefore  be  referred  back  to  him  to  see 
if  he  has  limited  himself  to  giving  to  the  defendants  a  fair  and  reasonable  allowance 
for  witnesses,  brought  to  prove  their  property  in  the  coals,  as  contradistinguished 
from  the  right  to  enter  and  take  them  away.  I  do  not  see  that  the  defendants  lose 
their  right  to  the  costs  of  witnesses  upon  one  issue,  because  they  may  have  hen 
called  to  prove  another  issue. 

The  rest  of  the  court  concurred. 

Rule  absolute  accordingly. 

End  of  Trinity  Term. 


[7791  Casbs  Argued  and  Dj^terminbd  in  the  Coukt  of  Cohhon  Pleas,  in 

MlCHAELHAB  TKKK,  IN  THE  SiXTH  YEAB  OF  THE  KEION  OF  VlOTORIA. 

The  nidges  who  usually  sat  in  banc  daring  this  term  were,  l*indal  C.  J.,  Goltman  J.* 
Erskine  J.,  Maule  J. 

Barker  v.  Birch.   Nov.  2,  1842. 

By  the  forty-sixth  section  of  the  tithe  oommutation  act^  any  person  dissatisfied  «ith 
a  decisiou  of  the  commissioners,  may  brin^  ui  action  (in  the  form  of  a  feigned  issue) 
"  within  three  months  next  after  such  decision  shall  have  been  notified  in  writang.* 

— Where  a  writ  of  summons  was  issued  within  three  months  after  the  notification  of 
such  a  decision,  but  was  not  served  till  some  time  after  the  expiration  of  tJiat  period, 
though  within  foiu-  months  of  the  date  of  the  writ,  the  court  refused  to  set  aside 
^e  writ,  or  the  service  thereof. 

Talfourd  Serjt  (wit^  whom  was  Manning  Serjt)  moved,  on  behalf  of  the  defeoidaat, 
to  set  aside  the  writ  of  summons  issued  in  this  case,  with  costs.  It  appeared  frran 
the  affidavit  upon  which  the  motion  was  made,  that  on  the  12th  of  Man^  1642,  a 
decision  against  [780]  the  interests  of  the  plaintiff,  and  in  favour  of  the  defwtdantt 
was  made  by  one  of  the  assistant  tithe  oommissicMiers,  acting  under  the  tit^e  oommuta- 
tion act  (6  &  7  W.  4,  c.  71),  and  that  such  decision  was  notified  in  writing  to  tht 
plaintiff  and  defendant  on  the  15th  of  the  same  month.  The  deponent  stated  his 
belief  that  the  action  had  been  brought  for  the  purpose  appealiDg  against  sodi 
decision.  It  further  speared,  that  the  writ  <d  summons  was  issued  on  the  9th  el 
June  1842;  and  t^t  a  eopy  thereof  was  served  upon  the  defendant  cm  tiie  3d  of 
September ;  that  the  defendant  cm  the  6th  (rf  ^epmbcr  tocA:  oat  a  snrnimrnn  before 
a  judge  to  set  aside  the  writ  of  summons,  on  the  ground  that  th»  actitm  had  not  been 
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brooght  and  proeecuted  within  the  time  limited  hy  the  tithe  commutation  act ;  that 
the  aummmis  had  been  heard  before  Gressvell  J.  who  refused  to  make  any  order, 
wpoa  the  ground  that  as  the  summooa  involved  the  question  of  the  construction  of  the 
tid,  the  application  ought  to  be  made  to  the  court. 

The  learned  serjewt^ra;ued,  that  by  the  fort^-sixth  section  of  the  tiliie  commuto- 
tioi  aet(b)t  the  paiV  [7SQ.J  who  is  dissatisfied  with  the  decision  of  the  commissionen, 
Bay  InW  an  action  in  the  ftmn  of  s  feigned  issiw,  but  the  time  witiiin  which  he  nuy 
do  so  is  mnited  to  three  months  alter  notification  (rf  tiie  decision.  Here,  the  writ, 
tiioagb  actually  issued  just  within  the  three  months,  was  not  served  till  long  after- 
wards, and  after  one  assizes  had  in  fact  passed.  The  time  here  is  of  the  very  essence 
of  the  right  of  action ;  it  is  not  like  the  limitation  of  an  action  within  a  certain  period, 
what  the  right  has  already  vested.  [Tindal  C.  J.  In  what  respect  is  the  issuing  of 
tlie  writ  of  snnunons  bad  1  The  writ  was  properly  issued  within  the  three  months. 
It  spears  to  me  that  the  present  apj^ication  is  made  too  soon,  and  that  it  wilt  be 
time  enou^  to  spp\j  when  the  plainhff  declares.]  It  might  then  be  too  late.  But 
to  obviate  that  objection,  the  present  motion  may  be  shaped  to  set  aside  the  service  of 
the  writ  of  summons.  The  writ  was  spent  and  abandoned,  hy  not  having  been  acted 
upon  wifjiin  the  time  mont^  limited  by  the  act  [Tindal  C.  J.  But  we  issuing  of 
ne  writ  was  regular.  The  words  of  the  statute  are,  that  "  any  person  dissatiwed 
with  any  dededon  of  the  commissionenB,  may  cause  an  action  to  be  brought  against 
the  person  in  whose  favour  such  deciason  shall  have  been  made,  witiiin  three  months 
next  after  such  decision  shall  have  been  notified  in  writing."  Now  the  plaintifi"  has 
done  that.  Then  the  act  goes  on  to  say,  "  in  which  action  the  plaintiff  shall  deliver  a 
fogned  issue,  and  proceed  to  a  trial  at  law  of  such  issue  at  the  sittinsfs  after  the  term, 
or  at  die  assizes  then  next,  or  next  but  one,  after  such  action  shall  have  been  com- 
nenced."  If  the  plaintiff  cannot  [782]  comply  with  that  requisition,  he  cannot 
proceed.^  It  is  submitted  that  the  action  being  the  creature  of  the  act,  the  time  of 
tbe  service  of  the  writ  is  material.  [Erskine  J.  It  will  be  material,  if  the  service  has 
been  too  bite  to  enable  the  plaintiff  to  go  to  trial  within  the  period  limited  by  the 
let]  The  action  is  in  the  nature  of  an  appeal  from  the  decision  of  the  commissioners, 
ana  their  hands  are  therefore  tied  up  for  several  monl^  [Tindid  C.  J.  The  writ  in 
tUs  esse  has  all  the  attributes  of  an  ordinary  writ  of  summons ;  it  was  issued  in  time 
under  the  act,  and  was  in  force  for  four  calendar  months  after  its  date.  I  cannot  see 
that  either  the  issuing  or  the  service  was  irregular.  I  think  you  must  take  your 
■tBDd  when  the  feigned  issue  is  delivered,  if  that  is  out  of  time.] 

Per  curiam.    Rule  refused  (a). 

(b)  Which  enacts,  "  that  any  person  claiming  to  be  interested  in  any  lands,  or  in 
tbe  tithes  thereof,  who  shall  be  dissatisfied  with  an^  such  decision  of  the  commissioners 
or  aesistant  commissioner,  may  (under  sect.  45),  if  the  yearly  value  of  the  payment 
to  he  made  or  withholden  according  to  such  decision  shall  exceed  the  sum  of  201., 
CUM  an  action  to  be  brought  in  any  of  His  Majesty's  courts  ot  law  at  Westininster 
■gnut  the  person  in  whose  &Tour  such  decision  shall  have  been  made,  within  three 
cdndar  mont^  next  after  such  decision  shall  have  been  notified  in  writing  in  such 
■aniwr  as  the  commissioners  or  assistant  commissioner  shall  direct^  to  the  parties 
iatBreeted  therein,  or  to  their  known  agents,  in  which  action  the  plaintiff  shall  deliver 
s  feigned  issue,  whereby  such  disputed  right  may  be  tried ;  and  shall  proceed  to  a 
tria]  at  law  of  such  issue  at  the  sittings  after  the  t«rm,  or  at  the  assizes  then  next,  or 
next  but  one,  after  such  action  shall  have  been  commenced,  to  be  holden  for  the  county 
within  which  such  lands,  or  the  greater  part  thereof,  are  situated  ;  with  liberty,  never- 
theleas,  for  the  court  in  which  the  same  shall  have  been  commenced,  or  uiy  judge  of 
ffis  Majesty's  courts  of  law  at  Westminster,  to  extend  the  time  for  going  to  trial 
herein,  or  to  direct  the  trial  to  be  in  another  coun^,  if  it  shall  seem  fit  to  such  court 
or  judge  so  to  do ;  and  every  defenduit  in  any  such  action  shall  enter  an  appearance 
wOo,  and  accept  such  issiu,"  &c 

(a)  See  further  as  to  this  case,  post^  vol.  v. 


a  p.  XII.— 11 
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[78^    DaRUNOTON  ff.  AfASTBA  FRnYTBARD  AND  FBANOIS  WoOD  PbITGHUIX 

Nov.  7.  1842. 

[&  C.  fi  Scott;,  N.  R.  610;  3  D.  N.  B.  664;  12  L.  J.  C.  P.  34;  7  Jar.  677.] 

To  treapBBs  quare  domum  fregit  hy  A.  agamst  B.  and  C,  the  defendants  pleaded  not 
guilty,  and  a  justification  by  C.  as  owner,  and  B.  as  his  servant.  A.  entered  &  vsXit 
prosequi  as  to  and  as  to  R  replied  an  estoppel  hy  reason  of  a  demise  by  &  to 
A.  from  year  to  year. — The  premiau  had  been  let  to  A.  by  a  Torfaal  demise  fnn  ■ 
yefu*  to  year,  by  D.,  the  tenuiey  commencing  at  mohaebnaa;  D.  denaed  t^matD 
his  son  C.  (then  a  minor),  charged  with  an  annuity  to  B.  (his  widow).  After  the  deatk 
of  I).,  A.  paid  rent  to  R,  both  before  and  after  C.  attained  his  majority.  A  writtai 
agreement  was  afterwards  (in  March  1836)  entered  into  between  A.  and  K,  embody- 
ing the  terms  of  the  original  letting.  In  March  1840,  A.  was  served  with  a  BotiGe 
to  quit  at  the  following  Michaelmas,  signed  by  B.  and  G.  A.,  having  refused  to 
quit,  was  served  with  a  further  notice  signed  in  like  manner,  that  application  woald 
be  made  to  the  justices  for  a  warrant  to  turn  him  out  of  possession,  under  the  1  & 
2  Vict  c.  74,  and  a  "complaint"  was  consequently  laid  before  the  justices  by  C, 
"  on  behalf  of  himself  and  B.,"  whereupon  the  warrant  was  executed,  the  plaintiff 
was  ejected,  and  the  key  of  t^e  bouse  was  delivered  to  B. — Held,  that  these  fseti 
were  sufficient  to  connect  R  with  t^e  trespass ; — ^Held  also,  that  tovspass  was  the 
proper  fona  of  action  against  R,  under  the  statute,  sects.  3  and  6 ;  ancf— Held  abo^ 
tJiat  the  allegation  in  the  {dea  that  C.  was  owdot,  uid  R  acted  aa'his  servant 
thou^  not  denied  by  the  replication,  was  not  admitted,  to  t^e  extent  of  entitling 
R  to  arrest  t^e  jud^ent  on  the  ground  of  a  right  of  possession  confessed  to  w 
inC. 

Trespass,  for  breaking  and  entering  the  plaintaflTs  dwelling-house,  Ac  and  seiang 
his  household  furniture,  and  casting  it  into  the  street,  luid  ejecting  and  expelling  tM 
plaintiff  and  his  family. 

Pleas :  first,  not  guilty.    Secondly,  that  the  said  dwelling-house.  Sec  were,  sod 
at  the  time  of  the  committing  of  the  alleged  trespasses,  &c  were,  and  from  time 
immemorial  had  been,  within  and  parcel  of  the  manor  of  Prees,  in  the  county  of  Ssk)[K 
and  a  customary  tenement  of  that  manor,  demised  and  demisable  by  copy  of  the  court 
rolls  of  the  said  manor,  by  the  lord  of  the  said  manor,  or  by  his  stewanf  of  the  court 
of  the  said  manor  for  the  time  being,  to  any  person  or  persons  willing  to  take  the 
same,  in  fee  simple  or  otherwise,  at  [784]  the  will  ot  the  lord  of  the  said  manor, 
according  to  the  custom  of  the  aaid  manor ;  that^  before  tJie  tame  when,  &c.,  to  wit, 
on  the  14th  of  October,  1834,  Sir  Bowland  Hill,  Bart,  then  being  the  lord  of  the  said 
manor,  at  his  court  baron  (a)  then  holden  in  and  for  t»he  said  manor,  before,  &&,  tbsB 
being  his  steward  of  the  court  of  his  said  manor,  by  copy  of  the  court  rolls  of  the  sud 
manor,  granted  to  the  defendant,  Francis  Wood  Pritchard,  the  said  dwelling-houac^ 
&c.,  in  which,  &c.  to  hold  to  the  defendant,  F.  W.  P.,  his  heirs,  &c.  for  ever,  by  oo^ 
of  the  court  roll  of  the  said  manor,  at  the  will  of  the  lord  of  the  said  manor,  aooordiag 
to  the  custom  of  the  said  manor ;  by  virtue  of  which  grant  the  defendant,  F.  W.  P., 
afterwards,  and  at  the  time  of  the  committing  of  the  first  of  the  alleged  trespasses,  to 
wit,  on  the  30th  of  September,  1840,  entered  into  the  said  dwelling-house,  &&,  and 
became  and  was  seised  thereof  in  his  demesne  as  of  fee,  at  the  will  of  the  lord  (A  the 
said  manor,  according  to  the  custom  of  the  aaid  manor :  that  before  the  time  of  the 
said  entry  so  made  by  the  defendant,  F.  W.  P.,  as  aforraaid,  the  plaintifi;  claiming  title 
to  the  said  dwelling-house,  &c.,  under  colour  ot  a  certain  charter  of  demise  pretended 
to  be  thereof  made  to  him,  before  the  committinff  of  the  said  alleged  trespasses,  hf 
one  John  Pritchard,  for  the  term  of  his  naturd  life,  whweas  nothing  of  <v  in  the  lan 
dwelling-hous^  &c.,  or  any  part  thereof,  ever  passed  by  virl^ue  of  that  charter,  entered 
the  said  dwelling-house,  &c.,  and  was  in  possession  thereof  at  the  time  of  the  said 
entry  by  the  defendant,  F.  W.  P.,  as  aforesaid ;  and  thereupon  the  defendant,  F.  VT.  P., 
in  his  own  right,  and  the  other  defendant,  Martha  Pritchard,  as  his  servant  and  by 
his  command,  at  the  [785]  several  times  when,  &e.  broke  and  entered  the  said 

(a)  That  is,  at  his  customary  court,  of  which  the  lord  or  steward  is  the  judge,  hdd 
at  the  same  time  with  the  court  baron,  of  which  the  free-holding  suitors  are  the  jodgea 
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dwdling-house,  &c.,  and  committed  Uie  alleged  trespasseB  therein  and  thereto,  as  in  the 
nid  dedaratioD  mentioned ;  and  because  the  said  household  furniture,  &c,  of  the 
jdaintiff,  in  the  declaration  mentioned,  before  and  at  the  said  time  were  wrongfully  in 
and  upon  the  said  dwelling-house,  &c.,  incumbering  the  same,  and  doing  damage  to 
the  defendant,  F.  W.  P.,  he,  tiie  said  last-mentioned  defendant,  in  his  own  right,  and 
the  said  other  defendant,  M.  P.,  as  his  servant  and  by  his  command,  seized  the  said 
household  furniture,  &c.  in  the  said  dwelling-house,  &c.,  so  incumbering  the  same  as 
■foresaid,  and  removed  and  carried  away  the  same  to  a  small  and  convenient  distance, 
and  there  left  the  same  for  the  use  of  the  plaintiff,  whereof  the  pluntiff  then  had 
notice,  doing  no  unnecessary  damage  to  the  said  household  furmture,  &c.,  on  the 
oeasion  aforesaid,  and  then  quietly  ejected  and  expelled  the  plaintiff  and  his  family 
from  the  possession  of  ike  said  dwelling-house,  &c.,  and  kept  and  continued  them  so 
ejeeted  and  expelled  from  thence  hitherto,  as  t^ey  lawfully  might  for  the  cause 
sfimeiid ;  which  were  the  same  alleged  trespasses,  &c.  Verification. 

The  plaintiff  entered  a  nolle  prosequi  as  to  the  defendant  F.  W.  P.  The  plaintiff 
joned  issue  upon  the  firet  plea,  so  far  as  the  same  related  to  and  was  pleadea  by  the 
said  M.  P. ;  and  replied  as  to  the  second  plea,  so  far  as  the  same,  &c.,  that  the  aaid 
M.  P.  ought  not  to  be  admitted  or  received  to  plead  the  said  plea  by  her  above 
pleaded,  as  to  so  much  thereof  as  alleged  that  the  said  F.  W.  P.  at  the  several  times 
when,  &C.,  was  seised  of  the  said  dwelling-bouse,  &C.,  in  which,  &c.,  in  manner  and 
fonn  as  in  the  said  plea  was  ^eged,  because  the  plaintiff  said,  that,  before  the  com- 
mitting of  die  several  treqtasses  in  the  deoUratum  mentioned,  and  before  the  said 
lennr  times  when,  &c.,  or  any  or  either  of  tjiem,  to  wit,  on  the  [786]  2iik  Mareh 
1836,  the  said  M.  P.  demised  the  said  dwelli^^iouse,  &c,  in  whichj  &o.,  to  the  plaintiff; 
to  have  and  to  hold  the  same  to  tJie  plaintifffor  the  term  of  one  whole  year  thence 
Dext  enauing,  and  fully  to  be  complete  and  ended,  and  so  on,  from  year  to  year,  so 
long  as  the  said  M.  P.  and  the  plaintiff  should  respectively  please,  yielding  the  rent 
U  151  payable  half-yearly,  to  wit,  on  the  29th  of  September,  and  the  26th  of  March 
in  every  year,  hy  even  and  equal  portions ;  which  said  demise  and  tenancy  from  year 
to  year  continued  in  full  force  and  undetermined  until,  at  and  after  the  said  several 
tons  when,  &c  i  by  virtue  of  which  said  demise  the  plaintiff  afterwards,  and  before 
the  aaid  several  times  when,  &&,  or  any  or  either  of  them,  entered  into  and  upon,  and 
became  and  was  possessed  of  the  said  dwelling  house,  &o.,  in  which,  &c.,  for  the  said 
tens  ao  to  him  thereof  demised  as  aforesaid,  uid  remained  and  continued  so  possessed 
thenof  aoder  and  by  virtue  of  t^e  said  demise  from  thenceforth  until  and  at  the  said 
■araal  times  when,  &c.,  in  the  declaration  mentioned :  that  afterwards,  and  before  tihe 
aid  leTeral  times  when,  &c.,  to  wit,  on  the  29th  of  September,  in  the  year  last  afore- 
■id,  ihe  plaintiff  paid  to  the  said  M.  P.,  and  she  the  said  M.  P.  then  received  from 
the  fdaintilff  the  sum  of  8L  as  and  for  the  rent  aforesaid,  so  reserved  as  aforesaid,  for  a 
cdUhi  time,  to  wit,  for  one  half  year  ending  on  the  day  and  year  last  aforesaid ;  and 
^  afterwards,  on  each  and  every  25th  of  March,  and  29th  of  September,  which 
IkHftened  in  every  year  from  the  time  of  the  making  of  the  said  demise,  until  the  said 
MTenl  times  when,  &c,  the  plaintiff,  as  tenant  as  aforesaid,  duly  paid  to  the  said 
H.  P.,  and  the  said  M.  P.,  as  the  landlady  of  the  plaintiff  as  aforesaid,  received  uid 
HcejAed  from  the  ^untiff,  all  and  every  part  of  the  rent  which  respectively  grew 
^  to^  said  M.  P.  from  the  plaintiff  under  the  demise  and  tenancy  as  {foresaid. 
Viri{787}-fication ;  and  prayer  of  judgment^  if  M.  P.  ought  to  be  admitted  or  received 
"pinit  the  said  donfse,  and  aooeptanoe  of  rent  as  aforesud,  to  plead  the  said  |dea  by 
HT  above  pleaded  as  to  so  mncn  thereof  as  alleged  that  the  said  F.  W.  P.  at  the 
matX  times  when,  Ac.,  was  seised  of  tiie  said  dwelling-hoiue,  &c,  in  manner  aod 
fonn,  &C. 

Rejoinder :  that,  by  reason  of  any  thing  in  the  replication  alleged,  the  defendant 
H.  P.  onght  not  to  be  barred  from  pleading  the  said  plea  by  her  pleaded,  as  to  so 
Bodi  thereof  as  alleged  that  the  said  F.  W.  P.,  at  the  said  several  times  when,  &c., 
ni  aeised  of  the  said  dwelling-house,  &c,  in  which,  &c.,  in  manner  and  form,  &c., 
beeaue  she  says  that  the  tenancy  of  ^e  plaintiff  of  and  in  the  said  dwelling-house, 
^  was  not  in  full  force  and  undetermined  (a)  at  the  said  sevraal  times  when,  &a : 
"■dndiag  to  the  oountey.   Issue  tiierecm. 

(s)  The  rejoindOT  rapears  to  be  bad  for  not  shewing  some  matter  by  which  tiie 
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At  the  trial  before  Elrakine  J.,  at  the  last  summer  assizes  for  the  county  of 
Salop,  the  bets  of  ike  ease  appeared  to  be  as  fdlowe.  At  Midtaelmaa  1823,  the 
plaintiff  became  tenant  fnnn  year  to  year  of  the  ivemiaee  in  question  ^tteiug  copyhold 
<d  the  manor  of  Frees  in  Shropshire),  imder  a  verbal  agreement  witb  one  fiobnt 
I^tchard,  the  husband  of  the  defendant  Mutha,  and  the  father  of  the  other  defen- 
dant Francis  Wood  Pritchard,  at  the  rent  of  151.  a  year,  payable  half  yearly.  R  P. 
died  at  Christmas  1833,  having  devised  the  premises  in  question  (with  other  property) 
to  hia  son  F.  W.  P.,  then  a  minor,  charged  with  an  annuity  to  his  widow  M.  P.  The 
defendant  F.  W.  P.  attained  hia  majority  in  1834,  and  in  the  mont^  of  October  in  that 
year  he  was  duly  admitted  tenant  of  the  premises.  After  the  death  of  R.  P.,  the 
plaintiff  regularly  paid  [788]  the  rent  to  his  widow,  the  defendant  Martha,  down  to 
t^e  year  1836,  when  a  dispute  having  arisen  between  her  and  the  plaintiff^  an  agm- 
ment  in  writing  was  in  the  month  of  March  in  that  year  entered  into  between  t£em. 
as  follows : — 

"  Mr.  Darlington  agrees  to  take  from  Mrs.  Pritchard  Om  homo,  garden  and  stsUe 
he  now  occupies,  with  the  use  of  the  pump  in  the  yard,  for  tiie  annual  rent  of  IIH.  to 
be  paid  half  yearly."   (These  being  in  fact  the  terms  of  the  origin^  tenancy.) 

The  plaintiff  continued  to  pay  rent  to  the  defenduit  Martha. 

On  the  33d  of  March  1840,  the  following  notice  to  quit  was  served  on  the 
plaintiff : — 

"  We,  and  each  of  us,  do  hereby  give  you  notice  to  quit  and  deliver  up  to  us  Qpcn 
the  29th  day  of  September  next,  or  at  such  other  time  as  your  holding  may  by  wal 
notice  be  determined,  the  peaceable  possession  of  the  messuage,  and  all  oUwr  tne 
premises,  which  you  now  rent  of  or  hold  mtder  us,  or  one  of  us,  situate  in  the  town- 
ship of  Frees,  in  t^e  parish  of  Frees,  in  Uie  county  oi  Salop.  Dated,  the  23d  day  of 
March  1840."  (Si^ied)      "  Martha  Pritchabix 

"F.  W.  PRITOHAltZI;" 

The  plaintiff  having  refused  to  quit  at  Michaelmas  1840,  was  in  October  in  thit 
year  served  with  a  notice  in  writing  signed  by  both  the  d^endants,  tiut  they  or  one 
of  t^on  would  apply  to  the  magistrates  to  recover  possession  erf  the  premises  under 
^e  stat  1  &  2  Vict  c.  74  (a).    The  notice  was  in  the  form  set  out  in  the  (Wl 

(a)  By  sect.  1,  after  reciting  that  it  is  expedient  to  provide  for  the  more  speedy 
and  effectual  recovery  of  the  possession  of  premiaea  unlawfully  held  over  after  the 
determination  of  the  tenancy,  it  ia  enacted,  "  that,  when  and  so  soon  as  the  term  or 
interest  of  the  tenant  of  any  house,  land,  or  other  corporeal  hereditaments  held  by  him 
at  will,  or  for  any  term  not  exceeding  seven  years,  either  without  being  liable  to  the 
payment  of  any  rent,  or  at  a  rent  not  eiraeeding  the  rate  oi  20L  a  year,  and  upos 
whieh  no  fine  shall  have  been  reserved  or  made  payable^  shall  have  ended,  or  usU 
have  been  duly  determined  by  a  legal  notice  to  quit  or  otherwise}  and  such  tenant 
or  (if  such  tenant  do  not  actu^y  occupy  the  premises,  or  only  occupy  a  part  thenoEV 
any  p^son  by  whom  the  same  or  any  part  thereof  shall  be  then  actually  ooeupied, 
shall  neglect  or  refuse  to  quit  and  deliver  up  possession  of  the  premisea,  or  of  nK^ 
part  thereof  respectively,  it  shall  be  lawful  for  the  landlord  of  tiie  said  premises,  oi 
his  agent,  to  cause  the  person  ao  n^lecting  or  refusing  to  quit  and  deliver  up  posses- 
sion, to  be  served  (in  the  manner  hereinafter  mentioned)  with  a  written  notice,  in  thi 
form  set  forth  in  tjie  schedule  to  t^e  act,  signed  by  the  said  landlord  or  his  a«ent»  d 
his  intention  to  proceed  to  recover  poesession  under  the  authority  and  aoooioi^  ti 
the  mode  prescribed  in  this  act ;  and,  if  the  tenant  or  occupier  shall  not  tiiereapai 
appear  at  the  time  and  place  appointed,  uid  shew,  to  the  aatisfactioa  oi  the  jnsboa 
herm^ter  mentioned,  reasonable  cause  why  possessicHi  sfaonld  not  be  given  unoer  th 
provisions  of  this  act,  and  shall  still  ne^eet  or  refuse  to  deliver  up  posaeaaioD  <rf  tb 
premises,  or  of  such  part  thereof  of  which  he  is  then  in  possession,  to  the  landlord  c 
his  agents  it  shall  be  lawful  for  such  landlord  or  B^nf^  to  give  to  such  justioes  pnx 
of  tiie  holding  and  of  the  end  or  otlier  determinataon  of  the  tenancy,  with  the  tin 
or  manner  thereof,  and,  where  the  title  of  the  landlord  has  accrued  since  the  l^tai 
of  the  premises,  the  right  by  which  he  claims  the  possession ;  and,  upm  proof  of  tl 
service  of  the  notaoe,  and  of  the  neglect  or  refusal  of  the  tenuit  or  occupier,  as  tJ 
case  may  be,  it  shall  be  lawful  for  the  justices  acting  fen*  t^e  distriet,  diviskm  or  ^ 
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nhednle  to  tha  act^  Na  l.{a).  The  "  oompbdnt "  kid  before  Hke  magistntes,  was 
H  Mows : — 

"Shropshire,  to  wit  The  complaint  of  Francis  [790]  Wood  Pritchard,  of  Hoduet, 
in  die  county  of  Salop,  shopkeeper,  on  behalf  of  himself  and  Martha  Pritchard  of  Frees, 
ID  the  said  county,  widow,  made  before  us,  two  of  her  Majesty's  justices  of  the  peace 
acting  in  and  for  the  district  of  the  Whitechurch  division  of  Bradford  North,  in  the 
eouoty  of  Salop,  in  petty  sessions  assembled;  who  saith,  that  Robert  Pritchard  of 
Press  aforesud,  tanner,  deceased,  did  in  his  lifetime  let  to  A.  K  Darlington  a  tenement 
emnsting  of  a  messustte^  with  a  building  garden,  and  a^qpurteiiances  thereto  belonging 
ntuate  lo  the  parish  of  Frees  aforesaid,  m  the  said  county  of  Salop,  for  the  term  <n  one 
year,  under  the  rent  of  151.,  and  that  the  said  tenancy  was  determined  by  notice  to 
quit  given  by  them  the  said  Francis  Wood  Pritchard  and  Martha  Pritchard  ^who  are, 
or  one  of  them  is,  be-[791]-come  entitled  to  the  said  tenement  under  the  will  of  the 
said  Robert  Pritchard  deceased),  on  the  29th  day  of  September  last ;  and  that,  on  the 
3d  day  of  October  instant,  they  the  said  Francis  Wood  Pritchard  and  Martha  Pritchard 
did  serve  on  the  said  A.  K  Darlington  a  notice  in  writing  of  their  intention  to  apply 
to  recover  possession  of  the  said  tenement  (a  duplicate  of  which  notice  is  hereunto 
annexed),  by  giving  such  notice  to,  &c,  at  the  dwelling-house  of  the  said  A.  E. 
Bariin^n,  and  reading  over  and  explaining  the  same,  &c. ;  and  that,  notwithstanding 
the  ma  notice,  the  aaaa  A.  £.  Darlington  hat^  refused  to  deliver  up  possession  of  the 
Bid  tenement*  and  still  detains  the  same.  "F.  W.  Pritchabd." 

"Taken  at  Whitechurbh,  in  tlie  said  county  of  Salop,  t^e  16th  day  of  October 
1840,  before  us.  "R.  C.  Hill. 

"W.  H.  PooLit'' 

"nie  ddendaot  Fnmcis  Wood  Pritchard  alone  appeared  before  the  magistrates  in 
sappoTt  of  the  complaint  The  plaintiff  attended  with  his  attorney,  and  it  was 
oontended  on  his  benalf,  that  a  new  tenancy  was  created  by  the  agreement  witit 
Mn.  Pritchard  in  March  1836,  which  would  not  expire  until  Lady^y  1841.  The 

within  which  the  said  premises  or  any  part  thereof  sh^I  be  situate,  in  petty  sessions 
anembled,  or  any  two  of  them,  to  issue  a  warrant  under  their  hands  and  seals  to  the 
ooosbables  and  peace  officers  of  the  district,  division,  or  place  within  which  the  said 
premises,  or  any  put  thereof,  shall  be  situate,  commanding  them,  within  a  period  to 
be  therein  named,  not  less  than  twenty-one,  nor  more  than  thirty,  clear  days  from  the 
date  of  such  warrant,  to  enter  (by  force  if  needful)  into  the  premises,  and  give  posses- 
■oo  of  the  same  to  such  landlord  or  agent :  &&  I^vided  also,  that  nothing  nerein 
eontuned  shall  be  deemed  to  protect  any  person,  on  whose  apjdioation  and  to  whom 
any  toch  warramt  shall  be  granted,  from  any  action  which  may  be  brought  against 
Urn  by  aqy  such  tmant  or  occupier,  for,  or  in  respect  o£  such  entry  and  taking  posses- 
■OD  whme  SQofa  person  had  not,  at  tiie  time  of  granting  the  same,  lawful  right  to  the 
possession  of  tiie  same  {demises." 

(a)  "  I,  ,  [owner,  or  agent  to  ,  the  owner,  as  the  case  may 

he,]  do  hereby  give  you  notice,  that  unless  peaceable  possession  of  the  tenement, 
[aluTtly  describing  it,]  situate  ,  which  was  held  of  me,  or  of  the  said 

,  fas  the  case  may  be,]  under  a  tenancy  from  year  to  year,  j^or  as  the  case 
may  be,]  which  ez^nred  [or  was  determined]  by  notice  to  qmt  from  the  said  , 
[or  otherwise  as  the  case  may  be],  on  tiie  day  of  ,  and  which 

toiematt  is  now  held  over  and  detained  from  the  said  ,  be  given  to 

[the  owner  or  agent],  on  or  b^ore  the  ex^Hration  of  seven  clear  days  from 
the  aernoe  of  tJiis  notice.    I,  ,  shall  on  next,  tiie 

day  of  ,  at  (A  the  eiock  of  the  same  day,  at  ,  apply 

to  Her  BCajesty's  justices  of  the  peace,  acting  for  the  distiict  of  ,  [Iwrag 

the  district,  divuion,  or  place  in  which  the  said  tenement,  or  any  part  thereof,  is 
■Uiate^  in  petty  sessions  assembled,  to  issue  their  warrant,  directing  the  constables 
ot  the  said  distirict  to  enter  and  take  possession  of  the  said  tenement^  and  to  eject  any 
pmou  therefrom. 

"Dated  this  "(Signed) 

*'  [Ownw  or  Agent] 

-To  Mr. 


Digitized  by 


Google 


326 


DABLINOTON  V.  FRITCHABD 


magistrateB,  howevar,  were  oi  ofmiicm  that  tbe  tenancy  had  expired  under  the  notiee 

to  quit  at  Michaelmas  1 840,  and  granted  a  warrant  (which  had  been  since  lost).  Under 
the  warrant  possession  was  taken  on  the  9th  of  November ;  and  the  plaintiff's  goods 
were  removed  from  the  premises.  The  key  of  the  house  was  taken  to  Mrs.  Pritchard's, 
by  the  officer,  and  laid  down  on  a  table  in  her  presence.  She  was  proved  to  have 
been  frequentl^r  afterwards  on  the  premises,  which  had  been  turned  into  a  shop,  with 
the  names  "  Pritchard  and  Son  "  placed  over  the  door. 

f7921  It  was  insisted  on  the  part  of  Mrs.  Pritchard,  that  the  plaintiff  ought  to  be 
nonsuited,  inasmuch,  as  there  was  no  evidence  to  connect  her  with  the  trespass :  and 
that  at  any  rate  Uie  action  against  her  should  have  been  in  case  and  not  trespass,  as 
the  other  defendant,  at  the  time  of  applying  for  the  warrant,  had  a  right  to  the  posses- 
sion of  the  premises,  and  she  was  justified  as  his  servant ;  or,  if  the  applicfttion  to  the 
magistrates  was  impropeily  made,  then  they  had  no  jurisdictiou  to  grant  tne  warrant  {ay. 
The  judge  overruled  the  objections ;  and  the  plaintiff  recovered  a  verdict  for  90L 

Channell  Serjt,  (on  Saturday  the  5th  of  November,)  moved  for  a  rule  to  enter  a 
nonsuit  or  for  a  new  trial,  on  the  grounds  taken  at  the  trial ;  and  also  to  arrest  the 
judgment  upon  the  ground  that  the  plea  stated  that  the  defendant,  F.  W.  Pritchard, 
was  the  owner,  and  entitled  to  the  possession  of  the  premises,  and  that  the  defendant 
Martha,  had  acted  as  his  servant  and  by  his  command,  and  that  this  was  admitted 
by  the  replication,  wherein  the  plaintiff  relied  upon  the  estoppel  only. 

Cur.  adv.  vnlt 

TiNBAL  G.  J.  now  said : — We  have  looked  at  the  pleadings  in  this  case,  and  at  the 
notes  of  the  evidence  of  my  brotiier  Erskine.  The  rule  was  moved  for  upcm  two 
grounds :  first,  to  enter  a  ntmsuit  (as  to  which  no  distinct  leave  was  reserveci^  or  for 
a  new  trul ;  secondly,  in  arrest  of  judgment. 

The  action  is  in  trespass,  and  is  brought  against  two  defendants,  Martha 
and  Francis  Wood  Pritchard.    Besides  a  plea  of  not  guilty  by  the  d^endant 
Martha  alone,  the  two  defendants  pleaded  jointly  a  justification  that  Francis  Wood 
Pritchard  acted  as  owner,  and  Martha  as  his  [793]  servant  and  by  his  command.  The 
plaintiff  thereupon  entered  a  nolle  prosequi  as  to  the  defendant  Francis  Wood 
Pritchard ;  and,  as  to  the  other  defendant,  replied  an  estoppel  by  reason  of  a  deraue 
W  hw  to  the  plaintiff,  as  tenant  from  year  to  year,  which  was  still  ooatanning. 
'Hiis  demise  is  pleaded  as  an  estoppel,  because  on  the  face  of  the  pleadings  no  interest 
could  pass  under  it,  if  the  fee  was  m  the  ot^er  defendant,  F.  W.  P.   The  juiy  having 
found  a  verdict  for  the  plaintifl^  the  first  questocm  is,  whether  the  evidence,  as  it 
appears  on  the  notes  of  the  learned  judge,  is  sufficient  to  shew  ^t  suoh  verdict  was 
|voper.   And  upon  a  careful  consideration  of  the  evidence  we  see  no  reason  to  diatmh 
the  verdict    It  appears  that  the  defendant  Martha  had,  jointly  with  her  son,  given 
the  plaintiff  notice  to  quit,  and  also  a  notice  that  they  intended  to  t^ply  to  the  magis- 
trates under  the  statute  I  &  2  Vict.  c.  74 ;  and  that  her  son  afterwards  signed  a  com- 
plaint, "  on  behalf  of  himself  and  Martha  Pritchard,"  in  order  to  procure  the  warrant 
from  the  magistrates  under  that  statute.    This,  we  think,  was  evidence  of  assent  and 
of  an  authority,  on  the  part  of  the  mother.    There  was  also  evidence  to  shew  that  she 
was  treated,  and  that  she  acted,  as  owner  of  the  promises  ;  as  we  find  the  key  of  the 
house  was  delivered  to  her.    On  the  first  point,  therefore,  we  are  of  opinion  that  there 
vna  sufficient  evidence  to  shew  that  the  defendant,  Martha,  had  authorised  and  assented 
to  the  application  by  her  son.   But  then  it  is  said  that  the  action  is  misotmeeived,  and 
that  it  uiould  have  been  in  case,  and  not  in  trec^Mss,  inasmuch  as  the  appHcatioD  to 
the  magistrates  being  improper,  they  had  no  junadictaon  to  grant  the  warrant.  The 
third  section  of  the  act  1  &  2  Vict  c  74,  however,  expressly  declares,  "  that,  in  every 
case  in  which  the  person  to  whom  any  such  warrant  shall  be  granted  had  not  at  the 
time  of  granting  the  same,  lawful  right  to  the  possession  of  the  premises,  the  obtain- 
ing of  any  such  war-[794]-rant  as  aforesaid  shall  be  deemed  a  trespass  {a)*  by  him 

(a)i  See  1  &  2  Vict.  e.  74,  s.  6,  post,  p.  794,  in  the  judgment 

(a)'  It  can  hardly  have  been  intended  to  give  to  a  party,  upon  whose  house  or  land 
no  entry  has  been  made,  a  formed  actaon  of  trespass.  The  word  trespass  "  appears 
to  he  used  in  this  statute  in  the  more  extended  sense  of  a  tort  or  wrong,  every  tort 
being  in  strictness  a  trespass,  whether  it  be  punishable  in  an  action  de  touisgreasiane 
in  casu  proviso,  or  in  an  action  de  transgressione  in  consimili  casu,  or  super  euam.  It 
may  be  observed  ihaA  the  statute  is  not  very  cardully  worded,  as  in  speaki]^  of  a 


Digiti;ed  by 


Google 


*MU.*gwiii. 


PIEBPOINT  V.  QOWBB 


327 


ipinst  the  tenant  or  occupier  of  the  premises,  although  no  entry  shall  be  made  by 
nrtue  of  the  warrant."  And  in  sect.  6  a  distinction  is  e^ressly  taken  between  case 
ud  trespass :  for,  it  enacts,  "  that,  where  the  landlord  at  t£e  time  of  applying  for  such 
vamnt  as  aforesaid  had  lawful  right  to  t^e  possession  of  the  premises,  or  the  part 
tiiereof  so  held  over  as  aforesaid,  neither  the  said  landlord  nor  his  agent,  nor  any 
other  person  acting  in  his  behalf,  shall  be  deemed  to  be  a  trespasser  by  reason  merely 
of  any  irregularity  or  informality  in  the  mode  of  proceeding  for  obtaining  possession 
mider  the  authority  of  this  act ;  but  the  party  ^^eved  ma^,  if  he  thmk  fit,  brinff 
an  action  on  tiia  case  for  suoh  irregularitr  or  iuOTmality,  in  which  the  duoafe  alleged 
to  be  austained  thereby  shall  be  specialiy  laid,  and  may  reoover  ^1  satistaction  for 
sueh  special  damage,  with  costs  of  suit"  We  therefore  think  the  statute  clearly 
intended  that  a  party  who  even  obtains  a  warrant  improperly  should  be  considered  a 
trespauer ;  and  still  more  so,  where,  as  in  this  case,  the  warrant  has  been  put  into 
execnfaon. 

The  only  remaining  point  is  as  to  the  arrest  of  judgment.  The  argument  in  su^ort 
of  this  is,  Wat  the  second  plea  contfuns  aa  allegation  that  the  defendant,  Francis  Wood 
Pritchanl,  waa  the  legal  owner  and  entitled  to  the  possession,  and  that  the  other 
defendant,  Martha,  as  his  serraot  and  by  hie  command,  committed  the  trespasses 
«nn[dained  of,  and  that  this  is  not  denied  by  the  replication.  It  is  true,  it  is  not 
denud :  but  the  [796]  replication  sets  up  an  estoppel  as  to  MarUia  by  reason  of  the 
dsDiiie  made  by  ner  to  the  plaintiff ;  aad  the  very  notion  of  an  estoppel  is,  that  it 
■ihnits  the  focta  against  the  all^tirai  of  which  the  estoppel  is  pleaded,  quatenus — 
but  to  a  certain  extent  only.  It  amounts  to  saying — such  is  your  plea,  but  you  are 
Mtopped  by  law  from  setting  it  np^  Ihe  estoppel,  therefore,  cannot  oe  relied  upon  as 
ID  amnission  of  facts,  so  as  to  be  taken  advantage  of  in  the  cause.  We  think,  there- 
foi^  there  ought  to  be  no  rule. 

Bole  refused. 


Nathaniel  Bradfoed  Pierpoint  d.  William  Lkvxson  Qower,  Esq. 

Not.  7,  1842. 

[a  G.  5  Soott^  N.  R  60S ;  2  D.  N.  S.  662 ;  12  L.  J.  C.  P.  56.] 

By  the  stamp  act  {55  G.  3,  c.  184),  sched.  tit.  Bond  (referred  to  from  tit  Warrant  of 
Attorney),  an  ad  valorem  duty  is  payable  where  the  instrument  is  "given  as  a 
security  for  the  payment  of  any  definite  and  certain  sum  of  money."— Held,  that  a 
warrant  of  attorney  eiven  to  secure  a  principal  sum,  with  interest  commencing  from 
a  previous  day,  is  omy  liable  to  the  ad  valorem  duty  on  the  principal  sum. — Where 
a  warrant  of  attorney  had  been  given  to  secure  a  principal  sum,  upon  which  the  ad 
valorem  duty  had  been  paid,  anadefault  had  been  made  in  payment,  but  judgment 
had  not  been  signed,  and  a  bill  of  sale  reciting  the  warrant  of  attorney  and  the 
default^  was  given  to  secure  the  payment  of  the  principal  sum  and  such  portitm  of 
ti»  interest  as  remained  unpaid : — Held,  that  the  oiU  of  sale  fell  within  the  exemp- 
tkm  in  tAie  schedule  ci  the  act^  tit  Mortg^ro,  as  "an  additional  seeurit^  for  a  sum 
already  secured  by  another  instrument ;  and,  therefore,  that  such  ^1  was  only 
hable  to  a  common  deed  stamp. 

Trover  far  chairs  and  othra-  honaehdd  furniture.  Pleas ;  not  guilty,  and  not 
iwnwod. 

The  action  was  brought  agaiiut  the  late  sheriff  of  Surrey,  who  had  seized  the  goods 
in  question  under  a  writ  of  fi.  fa. 

At  the  trial,  before  Tindal  C.  J.,  at  the  sittings  in  London  after  last  Easter  term, 
itupeared  that  the  plaintiff  claimed  the  possession  of  the  goods  by  virtue  of  a  condition^ 
Ml  of  sale  from  his  father,  Thomas  Pierpoint,  made  under  the  following  circumstances : 
—On  the  9th  of  November  1840,  the  plaintiff"  having  ad-[796J-vanced  to  his  father  the 
Ktaoi  lOOOL,  took  from  him  a  warrant  of  attorney  as  a  security,  bearing  date  the  same 
day,  the  condition  of  the  defeasance  being  that  T.  P.  should  pay  to  the  plaintiff  the 
noD:  of  lOOOL,  wiUi  interest  at  6  per  cent  from  the  1st  day  of  tfuly  1840,  on  the  1st 

tenancy  from  year  to  year,  the  term  used  is,  t^e  popular  expression,  "  a  tenancy 
at  win." 
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day  of  July  1841,  and  in  default^  Ssc   This  wamuat  of  attomeiy  was  stamped  witii  a 
5L  stamp,  aad  was  dtd^  filed  (see  3  G.  4,  a  39).   The  father  made  default  in  tbs 
payment,  but  t^e  plaintiff  did  not  sign  jucte^ent;  and  on  the  3d  td  Norember  1641 
t^e  father  ex«nited  a  bill  of  sale  (dated  Oie  30^  of  October  1841),  wherejbjr,  after 
reciting  the  advance  of  the  10001.,  that  the  warrant  of  attorney  had  been  given  « a 
seourity,  and  that  the  sum  secured  still  remained  unpaid,  he  bargained,  sold,  asdmod 
and  transferred  unto  the  plaintiff  all  and  every  the  household  goods,  &c.,  habenaom, 
to  the  plaintiff,  his  executors,  &c.  as  his  and  their  own  property  and  effects,  "  provided 
nevertheless  that  in  case  the  said  T.  P.,  his  heirs,  &o.,  Euiall  well  and  truly  pay  or 
cause  to  foe  paid  unto  the  said  N.  B.  P.  (the  plaintiff),  his  executors,  &&,  at  &&,  Uie 
sum  of  lOOOL,  wit^  interest  for  the  same  after  the  rate  of  5  per  cent,  per  annum  fron 
the  30th  day  of  November  1840, — being  the  day  up  to  wnich  ike  interest  on  the 
said  sum  so  lent  and  advimoed  to  him  uie  said  T.  P.  as  aforesaid  has  been  paid,  m 
the  30th  day  of  November  next,  without  aay  reduoticm  or  abatement  whabioever/ 
then  tiie  bill  of  sale  should  be  void.   It  furtho-  contained  a  covenant  on  the  part  of 
T.  P.  to  pay  the  minchnl  and  interest  on  the  day  specdfied,  with  a  power  U  sale  in 
case  of  default   This  deed  was  stamped  with  a  common  deed  stamp  of  11.  ISs.  The 
plaintiff  entered  into  possession  on  the  same  day  (3d  of  November),  wid  the  goods 
were  seized  by  the  defendant  on  Uie  6th. 

No  question  was  raised  as  to  the  bona  fides  of  the  [797]  transaction ;  but  it  was 
contended  on  the  part  of  the  defendant,  that  the  bill  of  safe  did  not  fall  within  the 
exemption  in  the  schedule  as  to  the  stamp  act  (56  Or.  3,  &  184),  tit.  "  Mortgage "  (&), 
as  '*  an  additional  or  further  security  for  a  sum  already  secured  by  any  deed  or  other 
instrument ; "  and  ther^ore  that  it  ought  to  have  borne  the  ad  valorem  duty  on  the 
10001. ;  or,  assuming  t^t  the  ad  valra«m  duty  on  that  sum  had  been  already  paid 
in  the  stamp  on  the  warrant  of  attorney,  yet  as  the  interest  previously  due  wai 
secured  by  uie  bill  of  sale,  it  fell  wiUiin  t^e  concluding  words  of  the  ezemptkm  in 
question — which  provide  that  if  any  further  sum  shall  be  added  to  the  principal  already 
secured,  the  ad  valorem  duty  shaU  be  charged  in  respect  of  such  further  sum ;  ai^ 
therefore  that  some  ad  valorem  duty  was  payable  upon  the  bill  of  sale.  His  lordship 
overruled  the  objection,  but  reserved  leave  to  move  to  enter  a  nonsuit  i  and  the  idaintifF 
had  a  verdict  for  451. 

Talfourd  Serjt,  in  last  Trinity  term  (26th  of  May),  obtained  a  rule  nisi  according 
to  the  leave  reserved  upon  the  groimd  taken  at  the  trial,  and  also  upon  the  grouin 
that  t^e  ad  valorem  stamp  upon  the  warrant  of  attorney  was  insufficient,  as  it  was 
given  to  secure  not  only  the  [798]  principal  and  future  interest,  but  also  interest  that 
bad  tdready  accrued  (a). 

Bompas  Se^t.  (with  whom  was  H.  Pearson)  now  shewed  cause.  No  objection  was 
taken  at  the  trial  ma.t  the  stamp  on  the  warrant  of  attorney  was  not  sufBcient  The 
sum  advanced  was  lOOOL ;  the  warrant  of  attorney  was  given  as  a  security  for  the 
payment  of  that  definite  sum ;  and,  though  it  was  also  given  to  secure  the  payment 
of  interest,  that  forms  no  part  of  the  principal  sum  secured.  The  warrant  of  attorney 
was  therefore  properly  stamped  with  a  5L  stamp,  which  is  the  ad  valorem  duty  on 
lOOOL   Then,  t^e  biU  of  sale  being  given  as  "  wiadditional  security  for  a  mm  already 

(b)  Under  tit.  Mortgage,  an  ad  valorem  duty  is  imposed.  Under  the  "  EIxemptatHU 
from  the  said  ad  valorem  duty  on  mortg^es,  &c.,  but  not  from  any  other  duty  to 
which  t^e  same  may  be  liable,"  is  the  following  paragraph :  "Any  deed  or  otiier 
instrument,  made  as  an  additional  or  further  security  for  any  sum  or  sums  of  mcmey, 
&c,  already  secured  by  any  deed  or  instrument^  which  shall  have  paid  the  said  ad 
valorem  duty  hereby  chaiged,  &o.  to  be  exempt  from  the  said  ad  valorem  duty  hereby 
charged,  so  &r  as  regards  such  sum  or  sums  (n  money,  &a  before  secured,  in  case  son 
additional  or  further  security  shall  be  made  by  the  same  person  or  persons  who  made 
the  original  security ;  but  if  any  further  sum  of  money,  &c.  shall  be  added  to  tlw 
principal  money,  &c.  already  secured,  or  shall  be  thereby  secured  to  any  other  person, 
the  said  ad  valorem  duty  shall  be  charged  in  respect  of  such  further  sum  of 
money,  &c." 

(a)  In  the  schedule  under  tit  Warrant  of  Attorney,  "mven  as  a  security  for  the 
payment  of  money,"  &c.,  the  same  duty  is  payable  as  on  a  Bond  for  the  like  purpose. 
Under  tit  Bond,  "  given  as  a  security  for  the  payment  <d  any  definite  and  certain 
sum  of  money,  exceeding  6001.  and  not  exceeding  lOOOL"  the  duty  pi^Ue  is  5L 
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leenred  by  an  inetrament "  (namely,  the  warrant  of  attorney),  which  had  "  paid  the 
aid  ad  valorem  duty  "  of  5L,  it  fell  within  the  exemption  under  title  Mortgage,  although 
not  exempted  under  the  terms  of  the  schedule  "  from  any  other  duty  to  which  the 
same  may  be  liable,"  namely,  the  common  deed  stamp  of  11.  16a.,  which  was  impressed 
upm  it  In  Rciniixm  v.  Maod&ivndl  (5  M .  &  S.  228)  it  was  decided,  that  a  deed  indorsed 
on  a  former  deed,  as  a  further  security  for  advimces  made  under  the  first  deed,  was 
exempted  by  the  48  G.  3,  c.  149  (the  then  existing  stamp  act)  from  an  ad  valorem 
daty,  if  the  first  deed  were  stamped  with  an  ad  valorem  stamp.  In  Barker  v.  Smark 
|7  H.  &  W.  590)  it  was  held,  tiiat  a  braid  conditioned  to  secure  a  principal  sum,  with 
mterest  at  6  per  cent,  commencing  from  a  previous  day,  is  only  hable  to  stamp  duty 
OD  t^e  principal  sum.  The  only  difference  is  that  the  bill  [799]  of  sale  in  this  case 
•dmits  the  payment  of  part  of  the  interest  The  whole  of  the  language  of  the  stamp 
«t  has  reference  to  the  principal  sum  due,  and  not  to  the  interest  [Maule  J.  That 
tbe  by-gone  interest  was  not  treated  as  principal  appears  from  the  fact  of  there  being 
DO  interest  payable  upon  it] 

Tidfoura  Serjt,  in  support  of  the  rule.  The  bill  of  sale,  which  was  put  in  to 
support  the  plaintiff's  title,  bore  an  insufficient  stamp  on  the  face  of  it  In  order  to 
ihew  that  it  was  sufficient,  the  plaintiff  relied  upon  the  ad  valorem  stamp  on  the 
wrant  of  attorney ;  the  two  points  are  therefore  mixed  up  together.  Undoubtedly 
no  qnestioa  was  raised  at  the  tnal  as  to  the  inadmissibiHty  of  the  wiurant  of  attorney 
by  reason  of  the  insnffioiencjr  (rf  the  stamp ;  but  as  the  plaintiff  seeks  to  set  up  the 
atimp  on  the  warrant  of  attorney  in  aid  oi  the  bill  of  sale,  he  is  bound  to  shew  that 
tbe  stamp  on  the  former  is  sufficient  Now  the  wamuit  of  attorney  is  given  to  secure 
ntenat  antecedently  due ;  the  sum  secured  therefore  is  the  princi^  and  that  portiou 
of  tbe  interest  which  becomes  of  the  nature  of  principal.  Barker  v.  Smark  was  decided 
npon  the  case  of  a  bond,  which  is  distinguished  by  Parke  B.  from  the  case  of  a  mortgage. 
[Maale  J.  The  ad  valorem  stamp  in  question  is  imposed  under  the  title  "  warrant  of 
attorney,"  and  not  "  mortgage."  What  distinction  can  be  drawn  between  a  bond  and 
a  warrant  of  attorney  1]  A  bond  is  clearly  a  security  for  the  payment  of  money, 
vithin  the  meaning  of  the  stamp  act,  and  of  the  subsequent  act  of  the  3  G.  4,  c  117, 
■•  3(a) ;  but  it  [800]  may  be  doubted  whether  a  warrant  of  attorney  is  such  a  security 
vilhm  these  statutes,  although  it  cannot  be  denied  that  in  one  sense  it  is  a  security 
br  iDoney.  [Tindal  C.  J.  Why  should  not  a  warrant  of  attorney  be  within  tha 
UMDptioD  as  well  as  a  bond,  seeing  that  t^e^  are  dealt  with  in  l^esame  way  in  respect 
to  the  imposition  of  the  duty  f)  The  plaintiff  might  have  taken  out  execution  on  tJie 
lit  of  Jidy  1841  for  the  principal  and  interest  It  never  could  have  been  intended 
^  a  creditor  in  his  situation,  instead  of  availing  himself  of  that  remedy,  should 
Ixdd  the  instrument  as  a  security  for  unlimited  accumulations  of  interest 

Tindal  C.  J.  That  argument  would  equally  apply  to  the  case  of  a  mortgage 
after  the  expiration  of  the  time  appointed  for  the  payment  of  the  principal  and  interest 

(a)  Which  enacts,  "  t^t  where  any  deed  or  other  instrument  already  made,  or 
here^ter  to  be  mad^  as  an  additional  or  further  security  for  any  sum  or  sums  of 
laooey,  or  any  share  or  shares  in  any  oi  the  government  or  parliamentary  stocks  or 
fnDds,  or  in  the  bank  of  England  or  the  bank  of  Ireland,  already  or  previously  secured 
^  any  bond  on  which  tiie  ad  valorem  duty  on  bonds,  charged  by  the  said  recited  acte 
«  the  fifty-fifUi  and  fift^-sixtii  years  oi  the  reign  irf  his  said  late  majesty,  and  the 
•BbedulcB  thereto  respectively  annexed,  shidl  have  been  paid,  such  deed  or  othei' 
inifamnent  shall  be,  and  be  deemed  to  be,  and  to  have  beoi,  exempt  from  the  several 
•1  valorem  duties  charged  by  the  said  acts,  and  the  said  schedules  respectively,  on 
■Kvtgagee,  and  shall  be  charged  and  chargeable,  only  with  the  ordinary  duty  payable 
00  deeds  in  general,  in  Great  Britain  and  Ireland  respectively ;  but  if  any  further 
Km  of  money  or  stock  shall  be  added  to  the  principal  money  or  stock  already  secured, 
the  aaid  ad  valorem  duties  respectively  shall  be  charged  in  respect  of  such  further 
Km  of  money  or  stock ;  and  if  necessary,  for  the  sake  of  evidence,  the  deeds  and 
u^rtnnnraits  hereby  exempted  from  the  said  ad  valorem  duties  shall  be  stamped  with 
a  particular  stam^  for  denoting  or  testifying  the  pa3mient  of  the  ad  valorem  duty 
DpoQ  all  tiie  deeds  and  instrumenta  relating  to  the  particular  transaction,  provided 
>adi  deeds  and  instrumente  shall  be  produced  at  tiio  stamp  a&oe  in  London  or  Dublin 
(>■  the  case  may  require)  uid  shall  appear  to  be  duly  stamped  wit^  the  duties  to 
»hieh  they  are  liable? 

a  P.  m— II*  ^  . 
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But  I  think,  upon  ^pond  ptinciples,  that  before  we  can  say  tiiat  any  instanonnA 
requires  a  double  [§(K1]  stamp,  the  huiguaga  of  the  legislature  should  be  dfiw  apos 
the  subject. 

Per  curiun.   Rule  diaohai^ged. 


AVEUNE  AND  ANOTHER  V.  WhISSON.    Not.  9,  1842. 

[S.C.  12  L.  J.  CP  58.] 

To  a  deehuation  in  covenant  upon  an  indenture  of  lease,  by  the  lessor  aeaiiut  du 
assignee  of  the  lessee,  a  plea  that  the  indentnre  was  not  signed  by  the  ptaintifl^  v 
by  any  agent  authorised  in  writing  is  bad. 

Covenant.  The  dedaratum  stated  that^  heretofore,  to  wit,  on  the  26tii  d«r  of 
July,  A.D.  1819,  by  an  indenture  made  between  certain  parties  since  deceased  ana  tbe 
plaintiffs,  of  the  one  part,  and  one  Richard  Martin  of  me  other  part,  (profert  d 
counteniart  of  the  indenture,  sealed  with  the  seal  pf  the  said  R.  M.),  the  plaintiSs  sod 
tbe  said  other  parties  demised  unto  the  said-R.  M.,  his  executors,  &c.,  a  certaio  piece 
of  ground  with  the  messuage,  &c.,  tiiereupon  erected,  &c.  And  ^e  said  R.  M.  did, 
in  and  by  the  s^d  indenture,  for  himself  and  his  heirs,  &c.,  covenant  with  the  nid 
other  rartaes  and  the  plaintiffs,  their  executors,  &c.,  (amongst  other  things,)  that  he 
the  said  R.  M.,  his  executors,  &&,  should  and  would  at  all  times,  &c,  weU  and  suffi- 
ciently repair  the  premises  by  the  said  indenture  demised,  and  yield  them  up  in  good 
and  sufficient  repiur  at  the  end  of  the  term,  &c.  The  dedaration  then  stated  \hai 
R  M.  ratered,  imd  that  afterwards,  on  the  lat  January  1833,  his  estate  and  interert 
vested  in  tiie  defendant  by  assignment ;  that  the  defendut  entered  and  otrntiDiied 
possessed  thereof,  until  the  29th  of  September  1841,  when  the  said  demise  ended  and 
determined.  Breach :  that  the  defendant  did  not  well  and  sufficiently  repair  ^QSQ 
the  premises  during  the  term,  or  yield  them  up  in  repair  at  the  said  end  aad 
tion  thereof. 

Third  plea ;  that  the  indenture  in  the  declaration  mentioned  was  not  signed  by 
the  said  parties  deceased  and  the  plaintiffs,  or  by  any  agent  or  agents  of  w»  said 
parties  deceased  and  the  plaintifia,  thereunto  lawfully  authorised  by  writing ;  nor  was 
any  lease  of  the  said  premises  so  by  the  said  indenture  alleged  to  have  been  erantal, 
denuaed,  &o.,  put  in  writing  and  signed  by  tlie  said  parties  deceased  and  the  puonti&r 
or  any  agent  or  a^;ente  of  the  said  parties  deorased  and  tiie^daintiGb,  thereunto  Uwfully 
authorised  by  wnting.  Yerifioation. 

Demurrer;  assigning  for  causes  that  the  defenduit  had  not,  by  his  said  third 
plea,  either  confessed  md  avoided,  or  travened  any  matter  of  fact  allied  in  the 
declaration,  and  had  not  attempted  to  put  in  issue  any  matter  of  fact  alleged  by  the 
plaintiffs,  but  bad  introduced  and  attempted  to  put  in  issue  matters  of  fact  not  al^ed, 
or  necessary  to  be  alleged.  And  that  the  said  plea  was  no  luiswer  to  the  declantaoo, 
but  was  evasive  and  argumentative ;  and  also  that  the  defendant  by  his  said  plaa, 
denied  and  attempted  to  put  in  issue  the  signing  of  the  indenture  in  the  declaratioii 
mentioned  by  the  said  parties  deceased  and  the  said  plaintiffs,  or  by  imy  agent  duly 
authorised  by  the  said  parties,  but  did  not  put  in  issue,  or  attempt  to  put  in  issue,  the 
due  execution  of  the  said  indenture  by  the  said  jpartie^  by  seizing  and  delivering  tiie 
same?  and  that  tbe  issue  attempted  to  be  raised  by  the  said  plea»  was  utterly 
immaterial  and  incompetent  to  decide  the  question  between  tlie  plaintifib  and  the 
defendant ;  luid  also  that  the  defendant,  br  his  said  {dea,  had  attempted  ar^meota- 
tively  and  raguely  to  put  in  issue  the  oonaideFaticm  for  the  exeoutioD  by  the  said  R 
of  tke  counterpart  of  the  said  indenture  in  the  decUu«tion  mentioned ;  and  also  that 
the  said  third  plea  oonoludes  with  a  verification,  [803]  whereas  if  it  amounts  to  any 
thin^  it  amounts  to  a  traverse,  and  ought  to  have  concluded  to  the  country ;  &c. 
Joinder  in  demuner(a). 

(a)  The  following  points  were  marked  for  argument :  on  the  part  of  the  plaintiff;— 
"First,  that  it  is  no  defence  to  an  action  on  a  counterpart  lease  against  a  lessee  or 
his  assigns,  that  the  indenture  was  not  executed  by  the  lessor. 

"Secondly,  that  even  supposing  it  to  be  a  defence  during  the  oontinuaDoa  of  the 
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lUfourd  SerjL  in  support  of  the  demurrer.  The  plea  attempts  to  set  up  a  defence 
under  tite  statute  frauds ;  but  that  statute  does  not  apply  to  osm,  the  lease 
beiug  under  seal  The  plea  is  bad  in  form  and  substance.  In  form,  it  is  a  mere 
argumeDtative  traverse  of  the  demise.  In  substance  it  is  bad,  as  the  defendant  by 
admitting  that  the  counterpart  was  under  the  seal  of  his  assignor,  is  estopped  from 
denjfing  the  execution  of  the  original  deed  (b).  [Maule  J.  Should  not  the  estoppel 
be  pleaded  ?]  That  ia  not  necessary  where  the  estoppel  appears  upon  the  pleadings  (c). 
An  assignee  of  a  lease;  by  indenture  is  estopped  by  the  deed  which  estops  hta  assignor ; 
Ti^hr  V.  Needham  (1  Wms.  Saund.  325  b.(c))  :  and  here  [804]  the  assignor  Martin 
w(Mild  have  been  okarly  estopped.  [Maule  J.  Can  the  other  nde  contend  that  a 
deed  requires  signature  ?   This  is  not  like  a  lease  by  parol] 

Chaunell  Sm}t,  who  was  to  have  supported  the  plea,  after  refeiring  to  1  Wms. 
Saund.  291,  n.  (1),  admitted  that  an  allegataon  of  a  demise  being  by  indenture,  imports 
that  tiie  demise  is  by  ui  inatxiiment  in  writiiiff  and  under  seal 

Per  curiam.   Judgment  for  the  plaintiff 

J.  Mkrcbr  v.  J.  K.  Cheese  and  Eleven  Others.  1842. 

[&  a  6  Scott,  N.  K  664 ;  2  D.  N.  S.  61» ;  12  L.  J.  C.  P.  56.    Not  foUowed, 

Price  V.  Price,  1847,  4  D.  &  L.  541.] 

To  assumpsit  for  work  and  materials,  &c.,  the  defendants  pleaded  that  the  promises 
were  made  jointly  with  T.  M.,  and  that  before  action  brought,  the  plaintiff  for  and 
on  aocoimt  of  the  sum  duo,  and  of  the  promises  of  the  defendant  and  T.  M.,  drew 
a  bill  on  T.  M.  which  he  accepted  and  delivered  to  the  plaintiff,  who  received  the 
same  for  and  on  account  of  the  said  sum  and  of  the  said  promises.  Held,  that  t^e 
plea  was  good,  as  raising  a  prim&  facie  defence ;  said  that  it  lay  on  tiie  i^aintiff  to 
shew  that  the  bill  was  overdue  and  unpaid,  or  had  been  negotiated. 

Assumpsit.  The  declaration  was  for  work  and  materials,  goods  sold  and  delivered, 
aod  upon  an  account  stated. 

Plea,  bv  the  defendants  J.  K.  Cheese  and  six  others,  as  to  the  sum  of  1501.  parcel, 
Ac,  that  ike  said  alleged  promises  in  the  declaration  mentioned,  as  to  t^e  said  sum  of 
IGOL  parcel,  &c.,  were  made  by  the  defendanta  jointly  nith  one  Thomas  Morris,  to 
wit  on  the  day  and  year  in  the  declwation  mentioned ;  and  furthw  that  after  the 
mddng  of  the  said  promises  by  the  defendants,  and  the  said  T.  M.  as  aforesaid,  and 
hefwe  the  commencement  of  this  suit,  to  wit  on  the  24th  of  December  1840,  the  [806] 
plaintiff,  for  and  on  account  of  the  said  sum  of  1501.  parcel,  &c.,  and  of  the  said 
promises  of  the  said  defendants  and  the  said  T.  M.  in  respect  thereof,  made  and  drew 
fits  certain  bill  of  exchange  in  writing,  bearing  date,  to  wit,  on  the  day  and  year  last 
aforesaid,  and  directed  the  same  to  the  said  T.  M.,  and  thereby  required  the  said  T.  M. 
three  months  after  the  date  thereof,  to  pay  to  the  plaintiff's  order  the  sum  of  150L  ; 
and  the  said  T.  M.,  for  and  on  account  of  the  aaid  sum  of  150L  parcel,  &c.,  and  the 
mid  promisea  of  him  the  said  T.  M.,  and  Ae  defendants  in  respect  thereof,  then 

demise,  it  ceases  to  be  so  when  the  term  has  ez|nred,  and  the  full  benefit  of  it  has 
been  enjoyed  by  the  lessee  or  his  assigns. 

"  Thirdly,  mat  if  the  defence  were  substantially  good,  it  is  badly  and  inartifieially 
pleaded,  for  the  reasons  stated  in  the  demurrer." 

On  the  part  of  the  defendant  it  was  said,  that  "  in  addition  to  arguing  that  the 
liea  waa  good  in  f<»rm,  on  tiie  authraity  of  Maggs  v.  AmeSf  1  Moa  &  P.  294 ;  and,  in 
nbatuioe  on  the  authority  of  Cardrndl  v.  Lvcas,  2  M.  &  W.  Ill ;  and  other  cases; 
(tee  Berkeley  v.  Hardy,  5  B.  &  C.  355),  it  will  also  be  contended : — 

"Fitat,  that  the  declaration  stating  no  term,  an  estate  for  life  must  be  presumed, 
which  would  not  pass,  except  by  feoffment  or  conveyance  under  the  statute  of  uses. 

"  Secondly,  that  no  term  within  the  statute  of  32  Hen.  8,  c.  34,  is  shewn  to  have 
been  granted,  and  therefore  no  cause  of  action  is  disclosed  against  the  defendant  as 
assignee  of  a  term  either  under  that  act,  or  at  common  law," 

J&)  As  to  the  popular  distinction  between  an  original  deed  and  a  counterpart,  vide 
Um  v.  BaU,  ante,  voL  iii.  p.  242. 

(e)  See  Sanderson  v.  Cottman,  ante,  p.  209. 

(a)  See  Cooeh  v.  Goodman,  2  Q.  B.  680,  2  G.  &  D.  169. 
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accepted  the  said  bill  so  drawn  by  the  plaintiff  as  aforesaid,  and  then  delivered  tiia 
same  to  the  plaintiff  who  then  took  and  received  the  same,  of  and  from  ihe  said  T.  }L, 
for  and  on  account  of  the  said  sum  of  1501.  ptu^l,  &c. ;  and  the  said  |womiaea  at  tho 
defendants  and  the  said  T.  M.  in  respect  thereof.  VOTifioation. 

There  was  a  similar  plea  as  to  the  furUwr  suzn  of  160L  other  parcel,  with 
re^ud  to  (mother  bill  of  exchange  drawn  by  the  plaintiff  upcm  and  aocq>ted  T.  H. 
on  the  27th  of  March  1841,  at  two  monl^  date. 

Special  demurrer,  stating  for  causes,  that  it  is  not  alleged  in,  nor  does  it  appear 
from,  either  of  the  said  last-mentioned  pleas,  that  the  bills  of  exchange  therein 
mentioned  were  not,  nor  was  either  of  them,  due  before  and  at  the  time  of  the  com- 
mencement  of  this  suit ;  and  that  on  the  contrary  thereof  it  appears,  from  the  hfBe 
of  time  since  the  making  of  the  said  bills  and  the  dates  thereof  respectively,  thst  the 
same  were,  and  each  of  them  was,  overdue  at  the  time  of  the  commencement  of  this 
suit,  and  it  is  not  alleged  in  nor  does  it  appear  from,  either  of  the  said  ^^leas,  that  the 
plaintiff  ever  indorsed  or  transferred  the  said  bills  of  exchange  therem  menticaied, 
or  either  of  them,  to  any  other  person  or  persons,  nor  but  t^at  each  of  the  said  last 
mentioned  bills  was,  at  the  time  of  the  commencement  of  t^  suit,  and  [806]  still  is, 
in  the  possession  of  the  plaintiff  as  the  holder  thereof  and  then  aad  stall  wholly  unpaid ; 
and  also  for  that  it  is  not  alleged  in  either  of  the  said  pleas,  that  the  said  T.  M. 
delivered  the  bills  of  exchao^  therein  mentioned,  or  either  of  them,  to  the  plunti^ 
for  and  on  account  of  the  said  sum  of  money  and  promises,  as  to  which  such  [des  is 
pleaded ;  and  also  for  that  the  alleged  taking  by  the  plaintiff  from  the  said  T.  M.  of 
such  bills  of  exchange,  or  either  of  them,  does  not  affect^  suspend,  alter  or  take  away 
the  remedy  of  the  {Haintiff  t^inst  the  defendants  in  the  present  action,  for  the  debt 
due  from  the  defendants,  there  being  no  agreement  of  the  plaintiff  to  such  eflect 
alleged,  either  with  the  said  T.  M.  and  the  defendants,  or  with  either  of  them,  wc 
any  consideration  for  such  agreement. 

Channell  Seijt,  in  sup^t  of  the  demurrer.   The  pleas  in  question  are  in  the 
nature  of  pleas  in  confession  and  avoidance ;  but  although  t^y  oonfess  the  cwue  of 
action,  t^ey  do  not  suffioientiy  avoid  it.    It  is  not  stated  whether  the  lulls  wen  omr- 
due,  or  whether  l^ey  were  still  running ;  but  it  appears  from  t^e  dates  mentatmed  in 
the  pleas  that  they  were  in  fact  overdue.    It  was  necessary  that  the  pleas  should 
shew,  either  that  the  bills  were  due  and  had  been  paid,  in  which  case  the  defendaats 
would  have  been  satisfied — or  that  they  had  been  indorsed  to  a  third  party ;  and  that 
thereby  the  liability  of  the  defendants  to  the  plaintiff  was  discharged.    But  as  the 
pleas  are  framed  they  contain  no  answer  to  the  action.    The  plaintiff  having  a  just 
demand  against  the  defendant,  is  not  barred  of  his  remedy  by  taking  a  bill  which  is 
neither  honoured  when  due,  or  negotiated  by  him.    The  other  side  will  rely  od 
K&irslake  v.  Morgan  (5  T.  R.  513);  where  it  was  held  that  a  plea  to  an  action  m  as- 
re07]-sumpsit,  that  the  defendant  was  the  payee  of  a  promissory  note,  made  by  me 
Fierce,  and  indorsed  it  to  the  plaintiff  "  for  and  on.  account  (rf "  t^e  debt  was  a  good 
plea ;  but  in  that  case,  Pierce,  the  maker  of  the  note  was  an  entire  stranger  to  Uu 
cause  of  action  between  the  plaintiff  and  defendant,  and  the  defendant  gave  Pierce's 
security  for  the  debt ;  but  in  this  case  the  defendants  shew  that  Morris,  the  aooepto' 
of  the  bills,  is  a  joint  contractor  with  them,  and  they  do  not  therefore  give  the  securitjr 
of  a  third  party.    In  Sai-d  v.  Rhodes  {I  M.  &  W.  153.    Tyrwh.  &  Gr.  298),  which  was 
an  action  by  the  indorsee  against  the  acceptor  of  a  bill ;  the  defendant  pleaded  that 
after  the  bill  became  due,  one  O.  P.  the  drawer  of  the  bill  made  his  pronuseory  note 
and  delivered  the  same  to  the  phiintiff  in  full  satisfaction  and  dischu^  of  the  bill ; 
the  plaintiff  replied  that  although  he  accepted  the  note  in  full  satisfaction  and  diacharge 
of  the  bill,  yet  that  the  note  was  not  paid  when  due,  and  still  remained  unpaid ;  and 
it  was  held  that  the  reptioation  was  bad,  and  that  the  plaintiff  having  accepted  the 
note  in  full  satis&otion  and  discharge  of  the  bill,  could  not  sue  upon  uie  latter ;  and 
in  giving  judgment,  Parke  B.  observed ;  *'  The  note  is  in  the  plaintiffs  hands  overdue 
and  uni»id,  and  he  may  sue  for  it   It  is  averred  to  have  been  accepted  in  fuB  aalaa- 
faction  and  discharge  of  the  bilL    The  plaintiff,  therefore,  takes  it  for  better  or  worse. 
This  Ib  not  like  the  case  of  Kearslake  v.  Morgan  where  it  was  admitted  t^at  the  noo- 
payment  of  the  note  when  due, — there  being  no  laches  on  the  port  of  the  plaintiff, — 
would  revive  the  remedy  on  the  original  debt;  for  there  it  was  averred  that  the 
indorsement  was,  "  for  and  on  account "  of  the  original  debt.    If  it  had  been  averred 
here  that  the  promissory  note  was  given  for  and  on  aooount  ol  the  biU,  it  might  have 
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been  different"  In  the  present  [806]  case  the  averment  in  the  plea  ia,  not  that  the 
ImIIs  were  given  in  full  satis^tion  and  dischar^,  hat,  as  in  Kear^ake  v.  Morgaa,  that 
they  were  given  for  and  on  aooount  of  the  orinnal  debt;  and  it  appearing  upon  the 
bee  ttiB  plea  that  the  bills  were  overdue  and  not  paid,  the  remedy  on  the  original 
debt  would  revive,  it  not  being  shewn  that  the  bills  were  in  the  hands  of  a  third  party. 
h  Lewis  V.  Lifsier  (2  C.  M.  &  R.  704.  Tyrwh.  &  Gr.  185)  also,  the  plea  contained  an 
suction  that  the  second  bill  was  accepted  in  full  discharge  and  satisfaction  of  the 
former  bill  There  are  no  circumstances  in  this  case  to  shew  that  the  defendants* 
situation  is  rendered  at  all  worse  by  the  fact  of  the  bills  having  been  ^ven.  The 
plaintiff's  remedy  may  have  been  suspended  while  the  bills  wore  running ;  but  it 
revived  upon  their  becoming  due.  [Goltman  J.  The  dates  in  the  plea  are  alt  lud 
aoder  a  videlicet]  That  is  8o>  but  as  far  as  they  go,  they  shew  that  the  bills  were 
orerdue.  [Tindal  C.  J.  But  can  you  rely  upon  the  dates  for  any  purpme  f]  The 
plea  admits  the  original  liability  of  the  defeu(unts,  but  shews  no  sufficient  discharge 
thereof.  In  Simm  v.  Uoyd  (3  DowL  81^  2  G.  M.  &  R  187,  5  Tyrwh.  701)  m 
Hsumpsit  for  goods  sold,  &&,  the  defendant  pleaded  as  to  9L,  part  of  tiie  debt,  tiiat 
he,  at  the  pluntiff's  requrat  pat  his  name  as  acceptor  to  a  stamped  instrument, 
porporfcing  to  be  a  bill  of  exchange  for  201.,  (there  being  no  drawer's  name  to  it), 
partly  for  the  debt^  and  partly  for  his  accommodation,  ana  delivered  the  same  to  the 
^ntiff,  who  accepted  it  in  payment  of  the  debt ;  and  that  the  bill  had  not  become 
dae  at  the  tame  the  action  was  commenced.  The  plaintiff  replied  that  the  instrument 
then  remained  in  his  hands  unnegotiated  and  unpaid,  and  without  any  drawer's  name 
to  it ;  and  it  was  held,  that  this  replication  was  no  answer  to  the  plea,  and  that  the 
plea  was  good. 

[809]  Talfourd  Serjtt  contri.  The  real  question  is,  whether  sufficient  is  stated 
in  the  plea  to  shew  a  priinA  facie  defence,  so  as  to  throw  on  the  plaintaff'  the  onus  of 
replying  matter  in  answer.  Keardake  v.  Morgan  is  in  favoar  of  the  affirmative  of  that 
proposition.  How  should  the  defendants  know  where  the  bHls  are  at  present  t  That 
B  a  circumstance  that  lies  particularly  in  the  knowledge  of  the  plaintiff.  If  they  have 
sot  been  indorsed,  it  was  his  duty  to  state  that  circumstance  by  way  of  replication. 
Aasoming  that  the  bills  are  overdue,  still  the  plaintiff,  on  the  authority  of  Kemldke 
V.  Uorgaoy  is  bound  to  shew  that  they  are  unpaid  and  remain  in  his  hands. 

Channell  Seijt  in  reply.  It  is  admitted  on  the  other  side,  that  the  fact  of  ihe 
plaintiff  having  taken  the  bills  in  question  would  not  operate  as  an  eztanguishment  of 
his  debt ;  and  tb&t  the  plea  is  only  good  as  shewing  that  the  remedy  was  suspended. 
Hie  question  is,  whether  the  defendants  having  admitted  their  primary  liability,  and 
Kt  ap  the  suspension  of  the  remedy  on  the  bills,  are  not  bound  to  go  further  and 
shew  the  continuance  of  such  suspension.  [Maale  J.  Whether  the  bUls  are  due  or 
not,  MDrria  u  liable  to  be  sued  upon  them,  either  by  the  plaintiff,  or  by  l^e  person  in 
whose  hands  they  are.  Tindal  C.  J.  It  awears  from  the  plea  that  the  pluntiff  oon- 
■BDted  to  take  a  secority  from  Morris,  which  h^  the  ^laintifi^  is  enabled  to  assign 
over.  The  plaintiff^  can  tell  whetiira-  he  has  assigned  it  over;  but  the  defendants 
cannot] 

Channell  Serjt  then  prayed  leave  to  amend,  by  withdrawing  t^e  demurrer  and 
K[dnng;  which  was 
Granted. 


[810]  Doe  dsm.  Woodroffb  v.  Bok.   Nov.  12,  1842. 

^  court  granted  a  rule  for  judgment  against  the  casual  ejector,  where  the  declara- 
tion was  by  mistake  entitled  of  T.  T.  6  Vict.,  instead  of  T.  T.  6  Vict  and  there 
was  no  date  to  t^e  notice. 

Channell  Serjt  moved  for  judgment  agunst  the  casual  ejector.  The  declaration 
*iieDlatled  by  mistake  "Trinity  term  6  Victoria,"  instead  of  "5  Victoria."  In  Doe 
^  Cnah  V.  Itoe  (6  Dowl.  P.  C.  1 84),  where  a  similar  mistake  was  made  in  entitling 
^  declaration  of  "Trinity  term  1  Vict"  that  being  a  term  which  had  not  arrived, 
^  eoart  nevertlteless  granted  the  rule.  In  that  case  undoubtedly  the  notice  attached 
^  the  declaration  was  regular  as  to  the  time  of  appearance  (b) ;  here,  the  notice 

(ft)  See  OooitUk  dan.  Banger  y.Boe,^  Chitt  Rep.  172,  Afwn.  ib.  173  (two  oases) ; 
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[811]  [Tindal  C.  J.  referred  to  Dee  dem.  Qrmie  v.  Boe  <8  Soott,  386)  as  being 
in  point.] 

Per  curiam.    Rule  granted. 


It  is  no  answer  to  an  action  by  several  executors,  that  one  of  them  had  renounced  the 
executorship  and  had  never  taken  upon  himself  the  administration  of  the  estate. 

Debt  by  Thomas  Greswick^  Nathaniel  Greswick  and  William  Younge,  executors  of 
the  last  will  and  testament  of  William  Lowric,  deceased.  The  first  count  of  the 
declaration  set  out  an  indenture  of  mortgage,  whereby  the  defendant  covenanted  to 
pay  a  certain  sum  to  the  said  W.  L.,  his  executors,  «fec.  There  were  two  other  counta 
on  similar  indentures ;  and  the  declaration  concluded  with  the  usual  profert  by  the 
plaintiffs  of  the  letters  testamentary  of  the  said  W.  L. 

Plea :  that  the  said  W.  Y.  never  was  executor  of  the  last  will  luid  testament  d. 
tiie  said  W.  L.,  deceased ;  and  that^  although  he  was  named  and  appointed  such 
executor  in  the  last  will  and  testament  of  the  said  W.  L.,  deceased,  yet  ne  aftenrarda, 
and  before  acting  as  such  execntor,  or  taking  upon  himself  t^e  administration  of  the 
estate  and  effecte  of  the  said  W.  L.,  de-[812]-ceaBed,  and  before  the  oommencemoit 
of  this  suit,  to  wit^  on,  &c.,  duly  renounced  such  executorship,  and  he  never  has  in 
any  way  revoked  such  renunciation,  nor  since  taken  upon  himself  the  administratioii 
of  the  estate  and  eifects  of  the  said  W.  L.,  deceased,  or  any  part  thereof.  Verification. 

Replication — that  the  said  W.  Y.  was  executor  to  the  last  will  and  testament  of 
the  said  W.  L.,  deceased,  in  manner  and  form  as  the  plaintiffs  had  in  dieir  declaratioai 
above  alleged ;  concluding  to  the  country. 

Special  demurrer — assigning  for  causes,  that  the  traverse  taken  in  and  by  the 
replication  was  improper  in  this,  that  it  took  issue  on  the  fact  that  the  said  W.  Y. 
was  at  some  time  exeoottH',  which  was  -admitted  by  t^e  plea ;  but  the  plaintiffs  ou^t 
to  have  traversed  tiiat  the  said  W.  Y.  was  and  is  encutw,  so  as  to  txaTerse  he 
was  still  executor  at  the  commencement  of  the  suit ;  and  tiie  traverse  taken  by  the 
said  replication  was  wholly  immaterial ;  and  that  the  material  allegation  in  the  plea 
was,  that  the  said  W.  Y.  renounced  his  executorship  before  the  commencement  of  the 
suit^  and  ought  not,  therefore,  to  have  joined  in  the  action,  and  was  not  executor  at 
the  commencement  of  the  suit ;  that  the  pUuntiffs  by  not  traversing  the  last-menticHied 
allegation,  had  admitted  the  same,  and  that  the  said  W.  Y.  had  ceased  to  be  executor 

Doe  dm.  Gore  v.  Boe,  3  Dowl  P.  C.  5 ;  i>«  rftfm.  Smithers  v.  Soe,  4  Dowl.  P.  C.  S74 ; 
Doe  dem.  WUh  v.  Boe,  5  Dowl.  P.  0.  380 ;  i?M  dan.  FhUUps  v.  Boe,  4  Scott,  359,  aoc. 
In  all  these  cases  the  date  in  the  notice  corrected  the  mistake  in  the  title  of  the 
declaration.    See  also  Adams  on  Ejectment,  181,  2d  edit;  and  Doe  dem.  Bloxamv. 
Boe^  B  M.  &  W.  187,  6  DowL  P.  0.  388.   In      v.  Greaves,  2  Chitt  Re^  172,  the 
notaoe  to  appear  was  wrong,  and  nothing  is  said  in  the  report  about  tiie  tiUe  ai 
declaration ;  Holroyd  J.  held  ^e  mistake  immaterial,  and  granted  the  rale.    And  see 
Doe  V.  Boe,  1  Tyrwh.  280,  1  C.  &  J.  330,  aco.    In  Doe  dem.  Qowlamd  v.  Boe,  5  DowL 
P.  C.  273,  there  was  a  mistake  in  the  title  of  the  declaration,  and  nothing  is  ssid 
about  the  notice ;  and  Littledale  J.  held  it  an  irregularity,  and  refused  t^e  rule.  In 
Doe  dem.  Symes  v.  Boe,  5  Dowl.  P.  G.  667,  there  was  a  mistake  in  the  notice,  which 
was  explained  to  the  tenant  at  the  time  of  service,  and  a  rule  nisi  was  granted.  In 
Doe  dan.  Watts  v.  Boe,  5  Dowl  P.  G.  149,  there  was  also  a  mistake  in  the  notice, 
which  does  not  appear  to  have  been  explained,  and  a  rule  nisi  was  granted.    In  Dot 
dem.  fFilaon  v.  Boe,  Willmore,  Woll.  &  Dav.  606,  there  was  an  error  in  the  title  of 
the  declaration,  and  the  notice  to  appear  "  in  next  Michaelmas  term,"  had  no  date, 
but  it  was  served  in  Ctetober ;  and  uie  case  having  been  referred  by  Littledale 
in  the  bail  court,  to  the  full  court,  it  was  hdd  sufficient   In  Doe  dem^  VmceiU  t.  Boe, 
9  Dowl.  P.  C.  43,  under  exactly  similar  dreunutanoes,  this  court  refused  the  rola  In 
Doe  dem.  Giles  v.  Boe,  7  Dowl.  P.  C.  579,  there  was  an  error  in  the  declaration,  and  do 
date  to  the  notice  (as  in  the  principal  case),  and  Littledale  J.  refused  the  rule.  See 
also  Doe  dem.  May  v.  Boe,  ib.  580,  n.  (o).    In  Doe  dem.  Greene  v.  Boe,  8  Scott^  385  (u|^ 
the  authority  of  which  the  principal  case  was  decided),  this  court,  under  sinular 
drcumstanees,  granted  the  rule. 


Crebwick  and  Othbbs  v.  Woodhsad.   Nov.  13,  1842. 
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before  the  oommenoement  of  the  suit ;  that  the  traverse  taken  by  tiie  pUuntifis  in  their 
repliraUoQ  amounted,  at  moat,  to  an  argumentative  traverse  that  the  said  W.  Y.  had 
renoonced  his  executorship,  as  in  the  plea  was  alleged,  and  that  such  traverse  was 
therefore  improper ;  that  the  plaintiffs,  instead  of  traversing  some  material  averment 
in  the  plea,  had  merely  reiterated  the  statement  in  the  introductory  part  of  their 
declaration,  which  was  an  argumentative,  uid  therefore  an  improper  way  of  traversing 
the  defendant's  [SISQ  plea ;  and  that  the  replication  was  in  other  respects  informal 
utd  insufficient    Joinder  (a). 

Ghannell  Serjt,  in  support  of  the  plea.  As  a  general  rule,  undoubtedly,  a  party 
who  is  named  executor,  although  he  has  not  proved  the  will,  may  and  ought  to  join 
in  a  suit,  it  being  the  will,  and  not  the  probate,  that  mal^s  a  party  executor ;  but  the 
DOD-jeinder  of  aueh  executw  can  only  be  tal^  advuitage  of  1^  plea  in  abatement 
Hare,  the  plea  admits  that  Ymmge  was  executor  under  tho  will,  mit  states  tJiat  he 
sftvwaids  rmounoedf  which  is  sufficient  upon  general  demurrer.  [Talfourd  Serjt, 
who  was  to  have  supported  the  replication,  observed  that  the  authorities  are  collected 
in  1  Wms.  Saaud.  291  i.  k.  n.  (A).  Tindal  C.  J.  Hmshe's  case  (9  Co.  Bep.  37  a.), 
which  is  there  cited,  seems  decisive.]  It  was  there  resolved  that  where  many  are 
nuned  executors  and  some  of  them  refuse,  and  others  prove  the  will,  those  who  refuse 
may  afterwards  at  their  pleasure  administer,  notwithstanding  their  refusal  before  the 
(munary.  But,  in  that  case,  no  direct  renunciation  was  set  up^  as  here.  The  renuncia- 
tion here  must,  on  general  demurrer,  be  assumed  to  have  been  a  renunciation  by 
deed  of  all  Yotuige'e  estate  fmd  interest  In  a  case  of  mere  refusal,  the  interest  of 
the  executor  might  be  kept  alive ;  but  where  there  is  a  renunoiatioii,  his  interest 
would  be  de-rei41-8troyed.  An  enutor  who  had  renounced  by  deed  could  hardly 
tHaiM.  [Tindal  C.  J.  In  BoimKm.  t.  Pm  (8  P.  Wms.  249)  the  Lord  Chancellor 
aid  that  tite  defendant's  having  renounced  {b)  the  executorship  did  not  put  him  in 
t  different  situation  from  the  other  executors  as  to  receiving  an  allowance  for  his 
trouble ;  "  because,"  his  lordship  said,  "  he  is  still  at  liberty,  whenever  he  pleases, 
to  accept  of  the  executorship."  Talfourd  Serjt  referred  to  Wmkford  v.  Womkfwd 
(1  Salk.  299,  307). 

Per  curiam.    Judgment  for  the  plaintiffii  (d). 


YOMGE  0.  FiSHHR.    Nov.  14,  1842. 

SemUe,  that  a  noti'ce  of  trial  "  for  the  sittings  after  term,"  in  London,  is  irregular  as  a 
notice  of  trial  for  the  adjournment  day.— But  where,  after  such  notice,  a  cause  was 
inserted  in  the  list  for  the  adjournment  day,  and  the  defendant's  attorney  obtained 
a  judge's  summons  for  an  order  to  strike  the  cause  out  of  the  list,  which,  upon 
hearing  the  parties,  the  judge  refused  to  make :  Held,  tJiat  the  irreguluity,  if  any, 
was  thereby  waived. 

Shee  Serjt,  on  a  former  day  in  term,  obtained  a  rule  odling  upon  the  plaintiff 
to  shew  cause  why  the  trial  of  this  action,  the  verdict  found  thereon  and  all  subsequent 
Keedings  in  the  cause  should  not  be  set  aside  for  irregularity ;  and  why  a  bond  given 
t^e  defendant  in  pursuance  of  an  order  of  Erskine  J.  dated  the  8th  of  July  1842, 
nld  not  be  cancelled,  and  why  an  order  of  Coleridge  J.,  dated  the  161^  of  August 
1843,  diould  not  be  rescinded ;  and  why  the  [SL6]  i^untiff  should  not  pay  the  costs 

(a)  The  following  points  were  marked  for  u-gumeut  on  the  part  of  the  pluntiflb : — 
"That  the  defendant's  plea  is  insufficient  in  law,  inasmuch  as  it  admits  the  said 
ViOiam  Yoonge  to  have  been  ajqiointed  fflcecutw  (rf  the  will  The  plaintiffs  will  also 
nmtond  tiiat  the  repUcaticm,  in  averring  tiiat  William  Youn^  was  executor  of  t^ 
Wt  will  and  testament  of  the  said  William  Lowrie,  deceased,  in  manner  and  form  as 
the  plaintiffs  had  in  their  declaration  alleged,  sufficiently  alleged  him  to  have  been 
executor  at  the  oommencement  of  this  suit ;  and  that  it  was  unnecessary,  and  would 
have  been  improper  to  allege  that  he  was  executor  at  the  time  of  the  replication." 
(ft)  There  ajqwars  to  be  no  me^od  of  renouncii^  but  by  refusal  by  means  of 
tlie  qiiritaal  court.    See  1  Wms.  Eiotts.  part  1,  b. 


xme  act  recorded  in  tlie  spiritual  court.  See  1  Wms.  Eiotts.  part  1,  d.  3,  oh.  6, 
1  l.p.  205,  3ded. 

(a)  As  to  the  efilaet  of  renunciation,  see  1  Wms.  Exws.  part  1,  b.  3,  ch.  6,  s.  2, 
^206,3ded. 


Digitized  by 


Google 


336 


TONOE  V.  FEBHEB 


4Mii.fca.iii 


of  trial  and  the  subsequent  proceedings,  and  also  the  costs  incurred  in  the  catue  ainoe 
the  15th  of  June  last,  and  the  costs  of  the  present  application. 

The  affidavits  upon  which  the  rule  was  obtunea  disclosed  the  following  facta  ^- 
On  the  4th  of  June  last  the  defendant's  attorney  received  the  issue  in  the  cause 
indorsed  witii  a  notice  of  trial  "  for  the  sittings  after  this  present  Trinity  tenn,  to  be 
holden  at  the  Ghiildhall  of  the  oity  of  London."  The  day  a^qiointed  for  the  atAitff 
after  term  was  the  15th  of  June.   The  cause  was  not  set  down  for  txiaX  pursuant  to 
tiie  notice,  and,  in  consequence  thereof,  on  the  20th  of  June,  the  defendant's  attorney 
dispensed  with  the  attendance  of  a  material  witness  for  the  defence.    On  the  24Ui  ol 
June  the  defendant's  attorney  (having  frequently  searched  the  nuu^hal's  list  of  causae 
previously)  first  discovered  that  the  cause  had  been  set  down  in  the  list  of  new  causes 
for  the  adjournment  day.    On  the  following  day  he  took  out  a  summons  before  a 
judge  to  strike  the  cause  out  of  the  list  for  uie  adjourned  sittings.    On  the  27th  tiie 
summons  was  attended  by  both  parties  before  Cresswell  J. ;  butliis  lordship  declined 
to  interfere  with  the  cause  list,  and  endorsed  upon  the  summons  *'No  order.     On  the 
29th  the  cause  was  tried  as  undefended,  and  an  order  was  given  for  speedy  executi(»L 
On  the  2d  of  July  the  defendant's  attorney  took  out  a  summons  before  a  judge  to  stay 
the  judgment  and  execution  tfll  the  ninth  day  of  the  present  term.   On  the  Sth  ^ 
July  both  parties  attended  before  Erddne  J.,  when  his  lordship  made  an  order  that, 
upon  the  defendant  bringing  the  amount  of  ^e  verdict  into  court,  or  giving  security 
for  the  same  within  one  week  to  the  satisfaction  of  one  of  the  masters,  all  proceed- 
ings in  the  cause  should  be  stayed  till  the  ninth  day  of  this  term.    The  time  iac 
giving  security  was  afterwards  enlarged,  and,  after  [816]  various  negotiations  and 
attendances  before  a  judge  at  chambers,  a  bond  was  ultimately  executed  by  the 
defendant  and  two  sureties  on  the  8th  of  August.    The  pkuntiff  afterwards  took 
out  a  summons  to  tax  his  costs  of  the  execution  and  levy  and  other  incidental  costs 
subsequent  to  the  judgment^  and  for  payment  thereof  by  the  defendant  (a) ;  and 
Ckileridge  J.  made  an  order  that  the  said  costs  should  be  costs  in  t^e  cause.  Merita 
were  also  sworn  to. 

The  learned  serjeant  contended  that  notice  for  the  sittings  was  not  a  notioe 
for  the  adjournment  day,  under  the  rule  of  this  court  H.  ZG.  5{b);  and  that  the 
plaintiff  should  have  set  down  ike  cause  for  the  day  of  the  sittings,  and  have  made  it 
a  remanet 

Channell  Serjt  now  shewed  cause  upon  an  af&davit,  which  stated  that  it  was  weD 
known  from  a  notice  in  the  sittings  ^per,  issued  by  authority  of  the  court,  that  no 
cause  would  be  tried  on  the  day  appomted  for  the  sittings,  but  that  the  court  would 
meet  only  to  adjourn  until  a  future  day ;  that  the  cause  was  entered  on  the  2lBt  ol 
June,  seven  days  before  the  adjournment  day,  that  on  the  18th,  three  days  after  the 
nominal  sittings  day,  the  plaintiff  gave  the  defendant's  attorney  notice  [817]  of  his 
intention  to  produce  certain  documents  at  the  trial,  and  that  on  the  20tn  the  defen- 
dant's attorney  attended  at  the  pUmtiff*B  o&ne  to  examine  them ;  that  the  plaintiff 
then  UM  the  defendant's  attorney  that  he  shoold  enter  tiie  cause  tke  next  day,  fiv 
the  27th,  the  adjournment  day. 

The  learned  serjeant  contended  that  there  had  been  no  irregularity,  or  if  tkm 
had,  that  it  had  been  waived  by  the  subsequent  steps  t^en  by  the  defendant 
[Maule  J.  Though  the  notice  might  have  been  irregular  as  a  notice  of  trial  for  the 
adjourned  sittings,  what  else  could  the  defendant  have  understood  by  it  1  Tindal  C.  J. 
When  the  rule  of  H.  3  G.  3  was  made,  causes  were  tried  on  the  sitting  day  ;  but  now 
there  is  public  notice  that  no  causes  will  be  tried  on  that  day,  but  that  the  court  will 

(a)  The  affidavits  did  not  state  when  the  execution  was  levied ;  but  it  was  stated 
that  the  defendant's  attorney  opposed  the  granting  of  the  order  before  Coleridge  J., 
upon  the  ground  that  the  plaintiff,  having  signed  his  judgment  and  executed  the  writ 
erf  fi.  ^  suhsequentiy  to  me  order  of  Erakine  J.,  which  gave  time  to  the  defendant  to 
find  security  for  the  amoant  of  the  verdict,  with  a  stay  of  proceedings,  which  time 
had  afterwards  been  enlaced,  had  executed  tiie  writ  in  ma  own  wrong. 

(b)  "  In  every  notice  of  trial  to  be  given  for  tiie  dttings  after  any  term,  to  be 
holden  at  the  Guildhall  of  the  city  of  London,  it  shall  be  specified  whether  the  canss 
is  intended  to  be  tried  at  the  first  day  of  such  sittings,  or  at  the  adjoununent  day." 

There  is  a  similar  rule  in  Q.  B.,  T.  T.  51  G.  3,  and  in  the  Szeb.  H.  T.  1  W.  4. 
See  1  Lush's  Prac  438. 
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adjourn  to  some  future  day.  The  notice  must  be  construed  with  a  reasonable  intend- 
ment   The  defendant  could  not  have  been  misled  by  it.] 

Shee  Serjt.  was  then  called  upon  to  support  the  rule.  The  notice  being  expressly 
for  the  day  of  the  sittings,  cannot  be  intended  to  be  for  the  adjournment  day.  The 
trial,  therefore,  on  or  after  that  day  was  irregular.  If  the  notice  was  intended  for  the 
adjournment  day,  it  was  irregular  on  the  face  of  it.  The  defendant  has  been  injured 
by  his  cause  being  taken  as  undefended.  [Erskine  J.  The  cause  was  not  taken  out 
of  its  turn.]  It  was  taken  in  a  hurry,  [l^ndal  C.  J.  The  hurry  cannot  hurt  the 
defendant.  If  there  has  been  an  irregularity,  and  it  has  not  been  waived,  the  defen- 
dant may  set  aside  the  proceedings.]  The  defendant  was  not  bound  to  return  an 
irr^ular  notice ;  theretamingof  it  therefore  was  no  waiver  of  the  irregularity ;  Dupum 
v.Mott^iay. 

[6li^  TiNDAL  G.  J.  Whether  there  has  been  an  irregularity  or  not  in  this  case 
it  is  not  necessary  to  determine.  Perhaps  it  would  be  better  to  adhere  to  the  old  rule, 
as  it  has  not  been  abolished.  But  if  there  has  been  an  irregularity,  it  is  one  in 
extremoB  apices  juris.  I  cannot  help  thinking  that  the  notice  most  have  been  under- 
stood to  mean  that  the  cause  would  be  tried  on  the  first  practicable  day.  But  even  if 
there  were  an  irreguliirity,  I  think  it  has  been  waived.  On  the  20th  of  June,  five 
days  after  the  day  appointed  for  the  sittings,  there  was  a  meeting  between  the  plaintiff 
ai^  the  defendant's  attorney,  when  the  former  gave  verbal  notice  to  the  latter  that 
the  cause  would  be  entered  for  the  27th,  which  die  defendant's  attorney  must  have 
known  was  intended  for  the  adjournment  day.  Afterwards  a  summons  was  obtained 
to  strike  tiie  cause  out  of  the  list,  and  both  parties  attended  and  were  heud  before 
my  brother  Cresswdl  on  the  27th.  That  was  clearly  a  waiver  of  any  irregularity  in 
tJn  notice,  ^t,  notwithstanding  such  waiver,  as  were  is  an  affidavit  of  merits,  I 
think  there  should  be  a  new  trial,  upon  the  security  of  the  verdict  already  given, 
which  must  still  stand  and  be  extended  to  the  costs ;  the  costs  of  the  present  applica- 
Uaa  being  considered  as  costs  in  the  cause. 

CoLTHAN  J.  I  think  the  fact  of  the  parties  having  referred  the  matter  to  my 
Ivother  Cresswell  puts  an  end  to  the  questaon. 

Erskink  and  Mauls  JJ.  concurred. 

Bale  absolute  accordingly  (a)'. 


[819]   PETTiTr  V.  Mitchell.   Nov.  14,  16,  1842. 

[a  C.  5  Scott,  N.  R.  721 ;  12  L.  J.  C.  P.  9 ;  6  Jur.  1016 :  at  Nisi  Prius,  Car.  &  M.  424. 
See  Isheneood  v.  WhOmm,  1843,  2  D.  N.  8.  548.] 

Certain  woollen  and  mercery  goods  were  put  up  to  sale  by  auction.  Kach  lot  was 
described  in  the  catalogue  as  containing  a  certain  number  of  yards.  The  goods 
were  open  to  public  inspection  for  two  days  before  the  sale.  By  the  printed 
conditions  of  sale,  the  purchaser  of  any  lot  was  to  pay  down  a  deposit ;  the  lots 
were  to  be  taken  away  with  all  faults,  imperfections,  or  errors  of  description,  on  a 
day  specified ;  and  the  remainder  of  the  purchase  money  was  to  be  paid  before  the 
debTwy.  There  was  also  a  memorandum,  that  all  small  remnants  were  to  be  cleared 
at  Ae  measure  stated  in  the  catalogue.  The  biddings  at  the  sale  were  to  be  at  so 
nmeh  per  yard : — Held,  that  in  such  a  sale  no  condition  is  implied,  that  a  purchaser 
may  inspect  and  measure  the  lots,  before  paying  the  remainder  of  the  purchase 

(a)i  6  DowL  P.  C.  547.   S.  C.  per  nom.  Di^m  v.  Ibboism,  3  M.  &  W.  431. 
(a)*  The  rule  was  drawn  up  in  the  following  terms : — 

"  It  is  ordered,  that  the  verdict  found  for  Uie  plaintiff  on  the  trial  <A  this  cause, 
at  the  sittings  in  London  after  last  term,  be  set  aside,  and  a  new  trial  be  had,  on  the 
defendant's  giving,  within  ten  days,  such  security  as  shall  be  approved  of  by  one  of  the 
Dusters  of  tJie  court  (in  case  the  parties  differ  [819]  about  the  same)  for  payment  to  the 
pluBtiff  or  his  attorney  of  the  costs  of  this  tiotion,  also  for  the  costs  of  and  occasioned 
by  this  application  to  the  court;  provided  that,  by  the  result  of  such  trial,  the  plaintiff 
Aall  be  entitled  to  such  costs.  And  it  is  further  ordered,  that  the  bond  executed  by 
the  plaintiff  and  his  sureties  in  the  stud  rule  mentioned,  do  stand  as  a  securi^  for  the 
dimages  to  be  recovered  in  this  action ;  and  that  the  order  of  Mr.  Justice  Coleridge, 
in  the  said  role  mentioned,  do  also  stand." 
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money. — Held  also,  that  such  a  condition  would  be  at  variance  with  the  (Kinted 
conditions. — Held,  by  Coltman  J.,  that  the  condition  that  the  lots  were  to  be  takra 
away  with  all  faults,  &&,  referred  to  quantity  as  well  as  to  quality. — In  assumput 
upon  a  contract  of  sale,  subject  to  oertun  conditions,  the  defendant  pleaded  anotiier 
condition  qualifying  those  mentaoned  in  the  declaratioD ;  but  there  was  no  wntten 
proof  of  tiie  ezistenee  of  any  suoh  c(niditaon  as  that  set  u^  by  tiie  plea.  It  appmred 
that  the  conditions  mentaoned  in  the  dedaration  were  in  writing ; — SemUe,  tiut 
evidence  of  usage,  to  establish  suoh  condition,  is  inadmissible. 

Special  assumpsit.    First  count,  that  whereas  the  plaintiff  heretofore,  to  wit,  on 
Thuraday  and  Friday  the  3d  and  4th  days  of  June  A.D.  1841,  put  up  and  exposed  to 
sale  by  public  auction  in  lota,  (amongst  other  things)  a  large  quantity  of  wooUui  aod 
mercery  and  other  goods  and  chattels,  then  lying  and  being  at  and  in  a  certain 
dwelling  house  and  premises  situate,  &c.,  and  which  said  goods  were  particularlf 
mentioned  and  described  in  a  certain  catalogue  thereof,  under  and  subject  ^201  to 
the  following  amongst  other  conditions  of  s^e,  that  is  to  say,  that  the  highest  bidder 
should  be  the  puro^er,  and  that  if  any  dispute  arose  between  two  or  more  Indden, 
the  bt  in  diqmte  should  be  immediate^  put  up  again :  that  no  person  should  advanoe 
less  than  one  |d.  per  yard  on  biddings  under  Is. ;  on  biddings  from  Is.  to  6s.  2d. ; 
from  6s.  to  lOb.  3d. ;  on  10s.  and  upwards,  6d.  per  yard ;  that  the  purchasers  should 
pay  down  immediately  a  deposit  of  5a.  in  the  pound  in  part  payment  for  each  lot; 
that  each  deposit  should  be  applicable  to  any  lot  purchased ;  and  that  the  purchasen 
should  give  in  their  names  and  places  of  abode  if  required ;  in  default  of  which  tho 
lot  or  lots  so  purchased  should  be  immediately  put  up  again  and  resold.    That  t^e 
lots  should  be  taken  away  with  all  faults,  imperfections,  or  errors  of  description  at  the 
purchasers'  expense,  on  Saturday  the  6th  then  instant,  that  is  to  say,  on  Sabirday  the 
6th  day  of  June  in  the  year  aforesaid,  after  the  sale ;  and  that  the  remainder  erf  tiie 
purchase  money  should  be  paid  before  the  delivery ;  that,  the  warehouse  room  and 
expenses  of  removal  would  be  oharged  on  all  lots  left  uncleared  after  the  time  sj[)ecified 
until  suoh  lots  were  taken  away  or  resold ;  that,  upon  failure  of  oomj^lyiiig  with  any 
of  t^e  said  conditions,  the  deposit  money  should  be  forfeited,  the  lots  onoleued  within 
the  tame  aforesaid  should  be  resold  by  public  or  private  sale,  and  the  defioioioy,  if  any, 
by  such  second  sale,  together  with  all  charges  attending  the  same  should  be  made  good 
by  the  defaulter  or  defaulters  at  that  present  sale.    Averment,  that  by  a  certain 
memorandum  printed  at  the  head  of  the  said  catalogue,  and  which  said  memorandum 
and  catalogue  were  affixed  and  annexed  to  the  said  conditions,  he  the  plaintiff  then 
announced  that  the  stock  comprised  in  the  said  catalogue  had  been  measured  to  tiie 
yard's  end,  and  would  be  delivered  with  [821]  all  faults  and  errors  of  description : 
that  the  purchasers  were  to  pay,  in  addition  to  the  amount  of  each  lot^  Is. ;  and  that 
all  the  small  remnants  must  be  cleared  at  the  measure  stated  in  the  catalogue ;  as  1^ 
the  said  conditions  of  sale  and  memOTandum,  reference  being  thoeanto  oad,  would 
more  fully  appear :  of  all  which  premises  the  defendant,  before  and  at  the  time  when 
the  said  goods  were  so  put  up  and  exposed  to  sale  as  aforesaid,  to  wit,  on  l^e  said  3d 
and  4th  days  of  June  in  the  year  aforesaid,  respectively  had  notaoe.   Averment,  that 
on  the  said  exposure  to  sale,  on  the  said  3d  day  of  tfune  in  the  year  aforesaid,  the 
defendant  was  the  highest  bidder  for,  and  then  becmne  and  was  in  due  manner 
declared  to  be  t^e  purchaser  of,  a  certain  lot  of  goods  called  "lot  19,"  parcel  of  the 
said  goods  so  put  up  and  exposed  for  s^e  under  and  subject  to  the  said  conditions 
and  memorandums,  consisting  of,  to  wit,  one  piece  of  white  drill  which  then  measured 
divers,  to  wit,  thirty-five  yaras  and  a  half,  at  and  for  a  certain  price  or  sum  of  money, 
to  wit,  the  price  or  sum  of  41.  58.  9^d.  being  at  and  after  the  rate  of  28.  5d.  per  yaid, 
then  bid  by  the  defendant  for  the  same.    And  thereupon  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  in  consideration  thereof,  and  that  the  plaintiff  at  the  request 
of  ike  defendant,  had  then  promised  the  defendant  to  perform  and  fulfil  all  tiiii^  in 
the  said  oonditions  oi  sale  and  memorandum  contained,  on  the  port  of  the  vendor  to 
be  performed  and  fulfilled,  he  the  defendant  then  promised  the  plaintiff  to  perfoca 
and  fulfil  all  things  in  the  said  conditions  of  sale  and  memorandum  on  his  the  deiea- 
dant's  part^  as  such  purchaser  as  foresaid,  to  be  ^rformed  and  fulfilled.  And 
although  the  defendant,  in  pursuance  of  the  said  conditions  of  sale  and  memorandum, 
ought  to  have  cleared  and  taken  away,  and  paid  for,  the  said  lot  or  ^^cel  of  goods, 
on  Saturday  the  stud  5th  day  of  June  in  the  year  affwesaid,  yet  t^e  [823]  defmdant 
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(dUwugh  often  requested  ao  to  do),  did  not,  nor  would  at  any  time,  on  or  before  or 
after  the  said  Saturday  the  said  5th  day  of  June  in  the  year  aforesaid,  clear  or  take 
my,  or  pay  for,  the  said  lot  of  goods  or  any  part  thereof,  according  to  the  said  con- 
ditions of  sale  and  memorandum,  and  his  said  promise ;  but  on  the  contrary  thereof, 
be  the  defenduit  suffered  and  permitted  the  said  lot  of  goods  to  remain  uncleared,  and 
witliout  taking  away  or  paying  for  the  same,  on  and  after  the  said  Saturday  the  said 
6th  day  <3i  June  in  t^e  year  aroresaid,  being  tite  day  so  appointed  for  taking  away  and 
ptying  for  the  same  as  aforesaid,  uid  thereupon  afterwards,  and  after  the  said 
Sstuiday  the  said  5th  day  of  June  in  the  year  aforesaid,  and  whilst  the  said  lot  oi 
goods  remained  uncleared  and  unpaid  for  as  aforesaid,  to  wit,  on  the  28th  day  of 
September  in  the  year  aforesaid,  he  the  plaintiff  according  to  the  said  conditions  of 
sale,  and  in  pursuance  thereof,  did  resell  the  said  lot  of  goods  so  remaining  uncleared 
uid  unpaid  for  as  afores^d,  that  is  to  say,  by  public  sale,  at  and  for  a  certoin  price  or 
mm  of  money,  being  a  much  less  sum  of  money,  to  wit,  the  sum  of  14s.  9|d.  less  than 
the  amount  of  the  sum  of  money  so  as  aforesaid  bid  by  the  defendant  for  the  same, 
and  thereby  there  was  a  deficiency  upon  such  second  wle  to  a  large  ^ount,  to  wit, 
to  the  amount  of  the  sura  of  148.  9jka.,  over  uid  besides  the  char^  attending  such 
second  sale.   Averment,  tiiat  the  plaintiff  otherwise  reasonably  deserved  to  have  of 
the  defendant  another  sum  of  money,  to  wit,  Is.  for  tJie  warehouse  room  of  the  said 
last  mentioned  1o1^  for  and  during  the  interval  between  the  said  5th  day  of  June,  and 
the  said  second  sale  thereof ;  and  also  the  sum  of  Is.  for  such  lot  money  in  respect  of 
the  aaid  lot  as  in  the  said  memorandum  mentioned ;  and  that  the  reasonable  and 
necessary  charges  attending  such  second  sale  of  the  said  lot  amounted  to  another 
sum  of  money,  [823]  to  wit,  lOa.  6d.,  which  said  hist  mentioned  several  monies  make 
together  the  sum  of  IL  7s.  3^.,  of  alt  which  said  several  premises  the  defendant  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  had  notice,  and  was  then  requested 
by  the  plaintiff  to  pay  him  the  said  sum  of  11.  7s.  3^d.,  and  which  he  tke  defendant 
ought  to  have  paid  to  the  plaintiff  aooording  to  the  said  conditions  of  sale  and  memo- 
randum, and  of  the  said  promise  of  the  defendant. 

The  declaration  contained  twenty-one  similar  counts  in  respect  of  twenty-one 
other  lota 

Pleas:  firsts  non  assumpsit.  Secondly,  that  the  defendant  did  not  become  the 
purchaser  of  the  said  lots,  or  any,  &c.  modo  et  fomUL  Upon  both  of  which  pleas  issue 
was  joined. 

Thirdly,  as  to  the  causes  of  action  in  the  declaration  mentioned,  so  far  as  the  same 
relate  to  the  defendant's  not  clearing  or  taking  away  or  paying  for  the  said  several 
lota  of  goods  so  purchased  by  him  as  in  the  declaration  mentioned,  that  the  said  goods 
and  chattels  and  lots  were  put  up  and  exposed  for  sale  as  aforesaid,  under  and  subject 
to  a  certain  other  condition  of  sale  besides  the  said  conditions  in  the  said  declaration 
mentioned,  that  is  to  say,  that  t^e  purchaser  of  each  lot,  purchased  by  him,  should  be 
entitled  to  inspect  and  examine  the  lot  purchased  by  him,  for  tiie  purpose  of  ascer^ 
tainiog  whether  the  same  was  of  the  proper  quantity,  quality  and  description  according 
to  the  omtract  of  sale  thereof,  bnore  he  sfaouul  take  away  or  pay  for  the  same 
aooording  to  the  said  conditions,  and  that  he  should  not  be  bound  to  tuce  away  or  pay 
for  the  same  without  being  allowed  a  reasonable  time  and  opportunity  for  such  inspec- 
tim  and  examination.  And  the  defendant  became  and  was  the  purchaser  of  the  said 
several  lots  as  in  the  declaration  mentioned,  upon  and  subject  to  the  condition  in  this 
plea  mentioned,  besides  [824]  the  said  conditions  in  the  declaration  mentioned.  And 
fnrtiier,  that  after  the  defendant  became  such  purchaser,  and  before  the  stud  supposed 
breaches  of  his  aaid  promise,  in  respect  of  his  not  clearing  or  taking  away  or  paying 
for  the  said  several  lots,  or  any  or  either  of  them,  in  the  said  declaration  mentioned, 
to  wit,  on  the  said  5th  day  of  June  a.d.  1841,  being  at  a  reasonable  and  proper  time 
m  that  behalf,  the  defendant  requested  of  the  pluntiff  to  suffer  and  permit  him,  the 
difsndant,  to  inspect  wd  examine  the  said  several  lots  so  purchased  by  him  as  aforfr- 
aid,  for  the  purpose  of  ascertaining  whether  the  same  respectively  were  of  the  proper 
V»otity,  quality  and  description,  according  to  l^e  said  contract  of  sale,  before  he 
would  take  amy  or  pay  for  the  same  respectively,  according  to  the  said  conditions. 
^vt  the  i^aintiff  then,  and  from  thence  until  the  expiration  of  the  said  5th  day  of 
June  A.D.  1841,  and  afterwards  from  thence  hitherto,  refused  to  suffer  or  permit  the 
defendant  to  inspect  or  examine,  and  hindered  and  prevented  him  from  inspecting 
and  examining  the  said  lots  so  purchased  by  him  as  aforesaid,  or  any  or  either  of  them, 
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for  the  purpose  for  which  the  defendant  requested  such  inBpeotaon  and  examinatioa  u 
ftforesaid.  And  the  plaindff  then  smd  from  thenoe  hitherto  wholly  refused  to  soffir 
or  pemit  the  defendant  to  have,  and  hindered  and  prevented  him  from  having,  a  reasm- 
able  tune  and  opportunity  for  such  inspection  and  examination  of  the  said  lots,  or  anj  or 
either  of  them ;  wherefore  the  defendant  did  not  nor  would  clear  or  take  away  or  pay 
for  the  said  several  lots  of  goods  so  purchased  by  him  as  aforesaid,  or  any  of  them,  or 
any  part  thereof.  And  the  defendant  suffered  and  permitted  the  said  several  lots  to 
remain  uncleared,  and  without  taking  away  or  paying  for  the  same,  on  uid  after  l^e 
said  5th  day  .of  June  A.D.  1841,  as  he  lawfully  mi^t  for  the  cause  aforesaid.  Whidi 
are  the  said  supposed  breaches  of  promise  in  the  [82CQ  intxoductoiy  part  of  this  jdea, 
and  in  the  declaration  mentioned.  Verification. 

Fourth,  a  plea  similar  to  the  third,  but  stating  the  condition  to  be,  that  the  pa^ 
ohaser  should  be  entitled  to  measure  the  lota  purchased  by  him,  for  the  purpose  d 
ascertaining  whether  the  same  were  of  the  proper  quantity  according  to  the  contract 
of  sale  thereof,  before  he  should  take  away  or  pay  for  the  same. 

Replication  to  the  third  plea,  that  the  siud  goods  and  chattels  and  lota  were  not^ 
nor  were  any  nor  was  either  of  them,  put  up  or  exposed  to  sale  as  aforesaid,  under  or 
subject  to  such  other  condition  of  sale,  as  in  the  said  third  plea  is  in  that  behalf  men- 
tipned,  besides  the  said  conditions  in  the  s^d  declaration  mentioned,  roodo  et  fonD&; 
concluding  to  the  country.    A  similar  replication  waa  pleaded  to  the  fourth  plea. 

Upon  both  of  these  replications  issue  was  joined. 

At  the  trial  before  Erskine  J.,  at  the  sittings  for  Middlesex  after  last  Trinity  term, 
the  following  facts  appeared  in  evidence. 

The  plaintiff,  who  was  an  auctioneer,  had  put  up  to  sale  by  auction,  on  Thursday 
and  Friday,  the  3d  and  4th  of  June  1841,  a  large  e^uantity  of  mercery  and  woollen 
goods,  subject  to  the  following,  amon^  other,  conditiona,  which  were  jninted  st  the 
commencement  of  the  catalogue  of  articles  to  be  sold. 

"  3d.  The  purchasers  are  to  pay  down  immediately  a  deposit  of  Ss.  in  the  poond 
in  pan  of  payment  for  each  lot — each  deposit  to  be  applicable  to  any  lot  purchased — 
and  to  give  in  their  names  and  places  of  abode,  if  required ;  in  default  of  which  the 
lot  or  lots  so  purchased  to  be  immediately  put  up  again  and  resold. 

"4th.  The  lota  must  be  taken  away  with  all  faulta,  imperfections  or  errors  of 
description,  at  the  purchaser's  expense,  on  Saturday  tiie  5th  instant  after  tihe  sale,  and 
the  remainder  of  the  purchase-money  to  be  paid  before  the  delivery. 

rffi26]  *'  5th.  The  warehouse  room  and  expenses  of  removal  will  be  charged  on  all 
lots  left  uncleared  after  the  time  specified,  until  such  lots  are  taken  away  or  resoM.  _ 

"  Lastly,  upon  fulure  of  complying  with  any  of  the  above  conditions  the  deposit 
money  shall  be  forfeited ;  the  lota  uncleared  within  the  time  aforesaid  shall  be  resold 
bv  public  or  private  sale,  and  the  deficiency,  if  any,  by  such  second  sale,  ttwether  wiA 
tai  charges  attending  the  same,  shall  be  made  good  by  the  defaulter  or  t^faulters  at 
this  present  sale." 

At  the  head  of  the  catalogue  was  the  following  announcement : — 

"  Mr.  Fettitt  begs  to  announce  that  the  stock  comprised  in  this  catalogue  has  been 
measured  to  the  yard's  end),  and  will  be  delivered  with  all  faults  and  errors  of  descrip- 
tion ;  the  purchaser  to  pay  in  addition  to  the  amount  of  each  lot,  one  shilling.  All 
the  small  remnants  must  be  cleared  at  the  measure  stated  in  the  catalogue." 

There  were  485  lots  in  the  catalogue ;  and  the  number  of  yards  in  each  lot  waa 
stated.  The  goods  were  open  to  public  inspection  for  two  days  preceding  the  aalei 
The  biddings  at  the  sale  were  at  so  much  per  yard.  The  defendant^  who  was  present, 
was  the  hi^est  bidder  for  the  various  lots  in  respect  of  which  the  action  was  brought 
On  the  morning  of  ^turday  the  5th  of  June,  the  day  on  which,  according  to  the 
conditions  of  s^e,  the  goods  were  to  be  taken  away,  the  defendant  attended  at  the 

E remises  where  the  sale  nad  taken  place,  and  produceid  the  money  for  the  amount  of 
is  purchases,  1751.,  but  claimed  a  right  to  inspect  and  measure  the  goods  before  he 
paid  over  the  money.  The  plaintiff's  son,  who  acted  as  his  clerk,  refused  to  allow  the 
defendant  to  do  so ;  who  thereupon  declined  to  pay  for  the  goods ;  and  they  wen 
ultimately  resold  by  the  plaintiff  at  a  loss  of  311.  lOs.  It  was  in-[SZ7}«iated  at  the 
trial,  on  the  part  of  the  defendant,  that  the  conditions  stated  in  the  third  and  fourth 
pleas  were  implied  by  law,  and  that  upon  the  evidence,  as  it  then  stood,  the  defendint 
was  entitled  to  a  verdict.  His  lordship  was  not  of  that  opinion,  but  reserved  leave  to 
t^e  defendant's  counsel  to  move  to  enter  a  verdiet  for  him  upon  that  obj«ctioa. 
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Eridence  was  then  proposed  to  be  giren  on  the  part  of  the  defendant,  of  the  existence 
of  a  custom  in  t^e  trade  to  the  effect  of  the  conditions  stated  in  the  third  and  fourth 
pless.  This  was  objected  to  by  tJie  plaintiff's  counsel,  upon  the  ^und  that  parol 
endmoe,  to  vary  the  printed  conditions  of  sale,  was  inadmissible.  The  objection  was 
overruled,  and  several  witnesses  were  called  for  the  defence,  who  were  in  the  habit  of 
makiiig  nmilar  pundiaseB  by  auction  to  a  great  extent,  and  who  stated  that  they  had 
ilways  been  aocustomed  to  inspect  and  measure  such  goods  before  paying  over  the 
pon^ase  money,  and  t^t  in  no  instanoe  had  permission  to  do  so  been  refused.  The 
omditioiu,  however,  under  which  the  sales  m  question  had  taken  place,  were  not 
produced ;  and  it  further  appeared  that  the  parties  had  frequently  been  permitted  to 
lake  the  goods  to  their  own  premises  and  there  measure  them,  before  payment 

Id  order  to  meet  this  evidence,  several  auctioneers  were  called  on  the  part  of  the 
^□tiff,  who  denied  the  existence  of  any  such  custom  or  right  as  that  set  up  by  the 
defaidant  They  stated  the  usual  course  of  business  to  he  (except  in  the  case  of 
eiutomers  who  were  known  to  t^em,  and  who  were  often  permitted  to  take  away 
gDods  they  had  purchased,  before  payment,  and  even  witiiout  making  any  deposit) 
tliat  when  the  purchase  money  was  paid  over,  a  delivery  order  was  given  to  the  pur- 
chaser by  the  auctioneer  or  his  clerk ;  that,  upon  the  production  of  this  order,  the 
porter  who  had  the  custody  of  t^e  goods,  delivered  them  to  the  party  pro-[^8]-dudng 
it;  and  ihat,  after  the  purchaser  had  t^ius  obtuned  possession  of  the  goods,  it  was 
eostomaiy  to  allow  him,  if  he  thought  fit^  to  measure  them  upon  the  premises,  within 
the  period  allowed  for  oletuing  away ;  and  if  any  deficiency  was  then  discovered,  to 
return  a  corresponding  portion  of  the  purchase  money.  The  printed  conditions  of 
another  sale  of  goods  by  the  piece  were  also  produced,  one  of  which  conditions  was, 
that  if  the  quantity  of  any  particular  lot  was  not  marked  in  the  catalogue,  the  lot 
nutst  be  measured  before  the  deposit  was  paid,  in  order  to  ascertain  the  amount  of 
such  deposit 

The  learned  judge  left  it  to  the  jury  to  say  whether  any  such  custom  of  the  trade 
existed  as  set  up  by  the  defendant ;  and  if  they  should  be  of  opinion  that  there  was 
DO  such  custom,  he  then  directed  them  to  find  a  verdict  for  the  plaintiff.  The  juiy, 
\>y  their  verdict,  nejfi^ved  the  existence  of  the  custom,  and  found  for  the  pl^toff  on 
aU  the  issoes,  with  31L  lOa.  damages. 

Bompaa  Serjt,  on  a  former  day  in  this  term  (November  3d)  obtained  a  rule  nisi, 
pumaot  to  the  leave  reserved  at  the  trial,  to  enter  a  verdict  for  the  defendant  on  the 
asuea  raised  by  the  third  imd  fourth  pleas ;  or,  in  the  alternative,  for  a  new  trial,  upon 
the  ground  timt  the  verdict^  negativing  the  existence  of  the  custom,  was  against  tiie 
evideDce. 

Talfourd  Serjt  (with  whom  were  Cromptou  and  Wordsworth)  now  (November 
I4th)  shewed  cause.  There  are  two  questions  in  this  case.  The  first^  which  is 
independent  of  the  evidence,  except  as  regfutls  the  conditions  of  sole,  is,  whether  the 
tiiira  and  fourth  pleas  are  supported  by  the  existence  of  any  implied  conditions  in 
law,  such  ae  are  set  up  by  the  defendant,  to  be  superadded  to  the  printed[K29]  oon- 
dituns;  as  to  this  ^oint^  tiie  affinnatave  rests  upon  the  d^en^tnt  The  second 
qaestion  may  be  oonudered  as  branching  into  two — ^whetiier  t^e  parol  endence,  as  to 
the  allied  usage  in  the  trade^  should  have  been  admitted ;  and  whether,  such  evidence 
having  been  admitted,  the  verdict  was  against  the  evidence. 

First  No  such  conditions  are  implied  by  law  in  the  present  case  as  those  which 
are  set  up  in  the  third  and  fourth  pleas.  It  is  important  to  remember  that  the  plaintiff 
is  not  the  owner  of  the  goods,  but  an  auctioneer,  employed  to  sell  them,  who  stands 
in  the  relation  of  middle  man  between  the  two  parties — the  vendor  and  the  purchaser. 
The  goods  are  {uvved,  after  they  had  been  lotted  out,  to  have  been  on  view  before  the 
ale.  Each  lot  constitutes  a  chattel,  which  is  described  as  of  a  certain  measure- 
ment after  a  purchase,  it  turns  out  that  any  partdcular  lot  falls  short  of  the 
allied  measurement,  the  purchaser  may  have  his  cross  action.  The  deposit  is  paid 
on  toe  estimate  made  of  the  contents  cl  each  lot    The  purchaser,  instead  at  paying 

deooat,  ndf^t  pay  the  whole  money  and  take  away  the  goods  at  once  j  but,  the 
■ab  taUDg  i^ace  on  a  Thursday,  he  has  a  licence  to  leave  them  on  the  premises  till 
the  following  Saturday.  That,  however,  is  merely  for  his  convenience,  and  cannot 
vary  the  original  contract  Suppose  this  were  an  ordinary  sale  of  so  many  yards  of 
mercery,  with  liberty  to  the  purchaser  to  leave  the  goods  on  the  premises  of  the  vendor 
for  a  day,  could  it  be  said  that  when  he  CMue  to  take  t^em  away  he  might  insist  on 
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having  a  r&^meaaurement  of  the  articles  1   lu  that  case  uo  such  coitditian  irould  be 
impliM  by  law ;  and  tiie  fact  of  the  aale  in  this  instance  having  been  hy  aoctioD 
makes  no  difforaioe.   In  either  case  there  would  be  an  entare  and  compete  contract, 
at  a  specific  price.   The  plaintiff's  clerk  would  be  the  agent  of  both  [830]  parties ; 
Bird  V.  BouUer  (4  B.  &  Ad.  443,  1  Nev.  &  M.  313).    It  mil  be  ai^ed  that  it  woaU 
be  hard  that  a  party  should  not  have  an  opportunity  of  examining  the  goods  to  see 
that  they  correspond  with  the  description  of  them ;  but  the  vendor  must  delivw  the 
right  quantity  at  his  peril.    In  the  case  of  the  purchase  of  a  quantity  of  plate,  as  of  a 
specified  weight,  after  the  contract  was  complete  all  but  the  delivery,  the  purchas^ 
would  not  be  entitled  to  have  the  plate  weighed  at  the  time  of  its  delivery.    So  in 
the  case  of  the  purchase  of  wine,  it  could  not  be  contended  that  a  purchaser  would 
have  a  right  to  taste  eveiy  bottle  before  he  paid  his  money.    In  this  case  the  property 
WHS,  in  fact,  changed  under  the  statute  of  frauds  (b),  by  the  payment  of  the  deposit 
The  fourth  condition  of  sale  is  express,  that  "  the  lots  must  be  taken  away  with  all 
faults,  imperfections  or  errors  of  description,  at  Idle  purchaser's  expense^  on  Saturday 
the  Sth  instant  after  die  sale,  and  the  remainder  <n  the  purchase  moiwy  to  be  paid 
before  the  delivery."  There  is  also  the  memorandum,  tJiat  "  the  stock  had  been 
measured  (to  the  yard's  end)  and  will  be  delivered  with  ^  faults  and  errors  of  descrip- 
tion."   The  memorandum,  it  ia  true,  also  says  that  "  all  the  small  remnants  must  be 
cleared  at  the  measure  stated  in  the  catalogue ; "  and  it  will  probably  be  argued  tbat 
the  expression  of  the  one  excludes  the  other,  and  that  therefore  the  other  articles 
were  to  be  subject  to  remeasurement ;  but  the  obvious  meaning  of  this  clause  is,  that 
the  "  small  remnants  "  are  to  be  cleared  aTwolutely  "  at  the  measure  stated  " — without 
any  return  of  a  portion  of  the  purchase  money,  which  would  be  made  in  case  of  a 
deficiency  being  discovered  after  the  delivery  of  the  other  articles. 

[831]  Secondly,  as  to  the  new  trial  The  terms  of  the  contract  bang  preoise  and 
unambiguous,  parol  evidence  should  not  have  been  allowed,  to  explain  or  vaiy  it 
Lord  £ldon,  in  Atidenm  r.  Pitcher  (2  B.  &  P.  164,  168),  exprassed  a  regret  that  parol 
evidence  had  ever  been  admitted  where  the  o(mtract  was  in  writing,  and  that  parties 
had  not  been  left  to  express  their  own  meaning  by  the  terms  of  the  instrument.  Bat 
the  courts  undoubtedly  will  admit  a  parol  explanation  of  the  understanding  upon 
which  parties  have  contracted ;  as,  for  instance,  to  shew  that  the  term  "  thousuid,'* 
as  applied  to  rabbits,  meant  in  that  part  of  the  country  where  the  coutract  was  made, 
one  hundred  dozen  ;  Smith  v.  fFUwib  {3  B.  &  Ad.  728).  [Tindal  C.  J.  In  the  same 
way  as  evidence  would  be  admissible  to  shew  that  the  term  "  a  hundred-weight "  means 
"  one  hundred  and  twelve  pounds  weight "  (c).J  It  is,  in  fact,  in  such  a  case,  as  though 
the  term  used  were  in  a  foreu;n  language,  which  required  translation  and  explanation. 
But  in  the  present  case  the  object  of  the  evidence  was  to  import  a  new  term  into  the 
conditions.  The  evidence  was,  however,  admitted,  subject,  of  ccwrse,  to  a  discuasicm 
in  this  court  as  to  its  admissibility.  But  even  upon  that  evidence,  tiie  verdict  must 
stand  for  the  plaintiff.  The  defendant  called  several  parties  who  were  purohssera — 
not  a  single  auctioneer — who  spoke  generally  as  to  the  existence  of  the  custom ;  but 
in  no  instance  were  the  conditions  of  sale  produced ;  and  the  privilege  which  the 
witnesses  had  exercised  of  measuring  the  goods  before  payment,  looked  more  like  a 
permission  granted  them  as  a  favour  than  the  exercise  of  a  right  The  {^ntifT,  on 
the  other  hand,  called  several  auctioneers,  who,  in  fact,  disproved  the  custom.  They 
proved  that,  in  many  cases  where  the  customers  were  known,  the  goods  were  allowed 
to  be  taken  away,  even  without  any  deposit  beii^  paid ;  and  the  ddendaat  might 
[832^  as  well  set  up  that^  as  a  custom  <d  ihe  tiade,  in  contravention  of  the  expreaa 
conditions  of  sale. 

Bompas  and  ChanneU  Serjts.  (with  whom  was  Miller)  in  support  of  the  rule.  The 
third  and  fourth  pleas  may  be  suppmted  on  the  broad  rule  of  law,  or  upon  the  terms 
of  t^e  puiicular  contivct    A  reasonable  condition  will  always  be  im^ed  in  law ;  as 

in  Ilaynes  v.  Holiday  (7  Bingh.  587, 5  Moo.  &  P.  573),  where  the  defendant  had  agreed 
to  convey  on  board  his  ship  a  boat  for  the  pifuntiff  of  certain  dimensions ;  tiie  plamtiff 
presented  a  decked  boat,  within  the  size  agreed  upon  ;  and  it  was  held  that  evidence 
was  properly  received  of  a  practice  to  take  off  the  decks  of  such  boats,  when  they 

{b)  No  property  is  changed  under  or  by  the  statute  (A  frauds,  though  in  some  cases 
that  statute  prevents,  and  in  others  it  forbears  to  prevent,  a  chaiige  «  property, 
(c)  Vide  per  Littiedale  J.,  3  a  &  Ad.  732. 
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were  stowed  on  board  shipB ;  and  that  the  plaintiff  having  declined  to  permit  his  deck 
to  be  removed,  could  not  sae  the  defendant  for  breach  of  agreement  (see  BotttmUep  v. 
Foriia,  5  N.  C.  121,  6  Sc.  866).    So,  in  the  case  of  a  bill  of  exchange,  the  pleadings 
alwajs  state  that  the  bill  became  due  at  the  time  mentioned  in  uie  bill,  without 
refereoce  to  ike  legal  condition  aa  to  the  three  days  of  grace,  which  is  imported  into 
the  oon tract  (e).   u  a  man  buys  a  bin  of  wine,  he  has  a  right  to  see  that  it  is  the  bin 
he  has  bou^t   If  he  buys  wodlea  goods,  he  has  a  right  to  see  that  the  goods 
delivered  are  not  linra.   So,  in  the  case  proved  at  tiie  tswA,  where  tiie  measurunent 
of  eertiin  lots  was  not  mentioned,  the  law  would  imply  a  oondition  that  the  lot  should 
be  measured  before  the  party  oould  be  called  on  to  pay.    [Tittdal  G.  J.    In  that 
ooDtiact  there  would  be  nothing  to  exclude  the  implied  condition ;  the  question  is, 
whether  in  this  case  there  is  not  something.]    In  Lorymer  v.  Smith  { 1  &  &  C.  1,  2  D.  & 
U.  23),  it  was  decided  that  the  buyer  of  a  parcel  of  wheat,  by  sample,  has  a  right  to 
inspect  ^e  [838]  whole  in  bulk,  at  any  proper  and  convenient  time ;  and  if  the  seller 
refuses  to  shew  it,  the  buyer  mar  rescind  the  contracts    [Maule  J.    It  did  not  appear 
throe  that  the  wheat  was  bought  by  individual  samples.]   Abbott  J.,  in  giving  his 
judgment  in  t^at  case,  says,  "It  appears  that,  by  the  usage  of  the  place,  the  buyer 
had  a  ri^t  to  inspect  the  wheat  in  bulk ;  which  is  so  reasonable,  that,  without  any 
such  usage,  the  law  would  give  him  that  right."   It  mu;ht  have  been  argued  there, 
as  it  has  Men  in  this  ease,  t£afe  the  seller  took  the  risk  that  t^e  wheat  deUvered  was 
aoooiding  to  the  sample.   Hows  v.  Palmer  (3  R  &  Aid.  321),  was  decided  upon  t^e 
same  principl&    The  defendant  may  take  his  stand  upon  the  fourth  plea,  by  which 
his  right  to  measure  the  goods  is  claimed,  in  order  to  ascertain  the  quuitity,  before 
payment.    Now,  it  is  admitted  that  where  a  party  buys  by  measure,  he  hM  a  right 
to  measure  at  some  time ;  the  only  question  is  at  what  tame.    [Maule  J.    It  is  only 
admitted  as  proved  at  the  trial.    Talfourd  Serjt    It  is  only  admitted  on  the  part  of 
the  j^aintifi^  that  the  defendant,  in  case  of  deficiency,  would  have  a  ground  of  cross 
action,  not  that  he  would  have  a  right  to  make  any  deduction  in  the  payment. 
Maule  J.    If  a  lot,  purporting  to  consist  of  twenty  yards  were  sold  at  a  fixed  price  (b), 
and  it  turned  oat  that  the  lot  otmtained  only  nineteen  yards  and  a  half,  it  does  not 
Kern  to  follow,  as  a  matter  of  law,  that  the  purchaser  mu^t  deduct  the  value  of 
the  half  yard]   The  purchaear  buys  by  the  ^ird,  and  he  oeis  a  xij^t  to  see  he  has 
the  quantity  described.   Then  the  statement  in  the  memorandum  tlut  "all  the  small 
remnimta  must  be  cleared  at  the  measure  stated  in  the  catalogue,"  obviously  means 
that  the  measure  stated  in  the  catalc^ie  was  not  to  be  taken  as  conclusive  in  other 
iutances.    Expressio  unius  est  exclusio  alteriua.    Suppose  a  sale  by  [834]  private 
eoDteact  of  so  many  yards  of  any  article ;  and  the  contract,  in  terms,  gave  liberty  to 
the  purchaser  to  inspect  the  goods  to  ascertain  their  quality,  but  was  silent  as  to 
measoring  them  ;  and  an  earnest  was  paid,  and  the  goods  were  to  be  taken  away  at  a 
latCT  time ;  would  it  not  be  a  good  plea  to  an  action  for  non-payment  of  the  residue  of 
the  purchase-money,  that  the  defendant  was  ready  and  willing  to  pay  such  residue,  if 
he  had  been  allowed  to  measure  and  ascertain  ^e  quantity  1   [Tindal  G.  J.  ^e 
contest  ia^  whether  the  putjr  has  a  right  of  inspeotaon,  before  or  after  delivery  of  tbe 
goods,  l^ie  payment  is  to  be  before  delivety.]  The  tena  cleared  in  tihe  memcffandum 
must  refer  to  paying  uid  takm^  away.   Inspection  is  not  tbe  same  as  deliveiy.  A 
party  would  have  s  right  to  inspect  before  bidding ;  that  would  not  be  a  deuvery. 
The  term  delivety  in  the  fourth  condition  is  synonymous  with  taking  away ;  and  that 
eooditioa  means  that  there  must  be  payment  before  the  goods  are  delivered  to  be 
taken  away ;  but  that  does  not  exclude  the  previous  right  of  inspection.    There  may 
be  a  delivery  to  inspect ;  quite  distinct  from  a  delivery  to  take  away.    In  the  former 
ease  no  property  would  pass.    If  a  man  goes  into  a  shop  and  asks  to  look  at  an  article, 
and  the  shopkeeper  delivers  it  to  him  to  look  at,  and  he  runs  off  with  it,  that  would 
be  a  fdony.    [llndal  G.  J.    There  is  no  doubt  of  that]    Or  if  a  party  bids  at  an 
aoetioD,  wtUiout  any  intention  to  pay,  and  the  t^ng  he  has  bid  for  is  deliverad  to 
him  and  he  takes  it  away,  it  is  submitted  that  also  would  be  a  felony.   [Tindal  0.  «l. 
IWfaaps  itwotdd;  hot  tiut  does  not  appear  to  advance  t^e  i^ument]   It  shews 
Alt  die  phiaM  "delivety"  may  be  used  in  different  smses.   The  general  rule  is, 

(«)  In  {heading  a  UU  is  stated  to  become  due  "aooording  to  its  tenor  and  ^eet" 
ti^^ptmax  a  precise  day  to  be  mentioned,  it  would  be  the  last  day  of  giaoe. 
{b)  Not  at  a  fixed  rate  but  at  an  entire  price, — per  aversionem. 
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tiiat  upon  the  sale  of  a  chattel,  the  property  vests  in  the  vendee ;  but  he  cannot  take 
away  the  article  purchased  without  payment,  the  vendor  having  a  lien  upon  it  Tlurt 
rule  does  not  apply  where  credit  is  given.  In  this  [836]  case  the  residue  of  the  [vioe 
is  to  be  paid  at  a  future  day ;  but  the  words  "  the  remainder  to  be  paid  before 
delivery  "  are  introduced  into  the  condition  to  preserve  the  vendor's  lien ;  as  it  would 
othervrise  be  a  case  of  credit.  The  argument  on  the  other  side  would  make  the  word 
"delivery"  mean  only  a  qualified  delivery.  The  payment  of  the  " residue "  [se- 
suppoaes  a  oomputation  of  t^e  quantity.  If  an  application  to  inapeot  the  goods  woe 
made  at  eai  unreascmable  time  or  in  an  improper  manner,  it  miffut  be  objectkuialile; 
but  no  suofa  matter  is  set  upu  In  the  present  case  a  vendee  ooiud  not  take  sway  the 
goods  before  Saturday  the  5t^  of  June.  The  words  of  the  coibdition  we,  that  "tiie 
lots  must  be  taken  away  on  Satiuday,"  not  "  on  or  befcne."  A  purchaser  could  not 
have  sued  for  non-delivery  before  the  Saturday. 

With  regard  to  the  second  pointy  as  to  the  new  trial,  the  verdict  was  certainly 
against  the  evidence.  The  auctioneers  were,  of  course,  anxious  to  cut  down  their 
own  responsibility.  They  admitted  that  sometimes  parties  were  allowed  to  measure ; 
imd  no  one  instance  of  refusal  was  proved.  A  party  is  not  to  pay  for  more  thsa  is 
actually  delivered  to  him ;  and  there  is  nothing  unreasonable  in  a  custom  of  trade 
that  a  purchaser  shall  be  entitled  to  ascertain  before  delivery  what  quantity  is  to  be 
delivered  to  him,  rather  than  that  he  shall  be  driven  to  his  cross  action. 

TiMOAL  C.  J.  This  is  a  rule  obtained  by  the  defendant,  calling  on  the  plaintiff 
to  shew  cause  why  a  verdict  should  not  be  entered  for  him,  the  defeDdant^  or  w)iy 
there  should  not  be  a  new  trial  It  is  the  case  of  a  sale  of  goods  by  auctaon ;  and  the 
first  part  of  the  rule  is  grounded  upon  two  conditions,  wluch  are  set  forth  in  the 
third  and  fourth  pleas,  and  which,  it  is  insisted  on  the  Tpart  of  the  defendant,  we 
implied  by  law,  in  addition  to  the  printed  conditions  under  which  the  [8361  sale  took 
place.  It  is  said  that  in  the  case  of  a  sale  under  such  circumstanoes  as  the  present, 
the  law  will  imply  a  right  on  the  part  of  the  piuohaser,  before  payment  of  the 
purchase  money,  to  inspect  and  to  measure  the  articles  bought,  in  order  to  enable 
him  to  see  whether  they  conform  with  the  description  of  them  given  in  the  printed 
catalogue  of  sale. 

The  first  question  is,  whether  in  a  sale  by  auction  cironmatukced  as  thv  case  ii, 
the  law  will  imply  suofa  oonditaons  or  ather  of  them ;  and  I  tMnk  it  will  not  The 
Bixeas  of  the  case  is,  whether  the  purchaser  has  t^e  right  to  inspect  and  measure  the 
goods  before  payment  of  the  money ;  for  it  is  not  denied  that  he  may  do  so  beffne  he 
takes  them  away  and,  if  the  measurement  should  tiu'u  out  to  be  short,  that  he  would 
be  entitled  to  a  deduction  from  the  purchase  money.  An  argument  has  been  raised 
on  the  part  of  the  defendant,  upon  the  cases  of  Howe  v.  Palmer  and  Lorymer  v.  Smithf 
that  by  law  a  purchaser  may  rescind  the  contract  if  he  is  not  permitted  to  inspect  the 
commodity  he  has  purchased ;  but  in  both  of  those  oases  the  purchase  was  by  sample 
and  the  commodity  was  in  bulk,  and  therefore  it  was  held,  that  the  purchaser  had  a 
right  to  see  that  the  bulk  corresponded  with  the  sample.  But  t^e  present  is  not  the 
ease  of  the  purchase  of  an  uncertain  quantity  or  of  a  certain  quantity  out  of  an 
uncertain  bulk,  but  it  is  the  purchase  of  a  certain  thing,  which  the  purchaser  has  a 
right  and  power  to  inspect  before  the  sale.  There  is  also  the  circumstance  of  the 
measurement  being  made  in  the  first  instance,  not  by  the  seller  himself,  but  by  a 
third  party,  the  auctioneer,  who  strads  as  a  middle  man  between  Uie  parties ;  whni 
constitutes  a  material  differraice  between  such  a  case  as  the  present  and  that  <rf  a  sale 
in  a  shop.  If  the  law  is  called  upon  to  impose  a  condition  in  such  a  case,  it  will  look 
to  the  inconvenience  of  a  rule  sought  to  be  introduced ;  and  it  will  not  impose  a 
condition  where  the  [8371  preponderance  of  inconvenience  would  be  against  it.  It 
appears  that  in  this  sale  there  were  188  lots  sold ;  and  it  certainly  would  seem  that 
the  inconvenience  would  be  greater  if  there  were  to  be  established  a  right  on  the  part 
of  each  purchaser  to  measure  any  lot  before  payment  of  the  purchase  money.  The 
porehasers  may  be  unknown  persons,  and  the  stAe  is  much  greater  on  the  part  ol  the 
auctioneer  who  is  a  known  person  of  responsibility ;  and  it  is  not  likely  that  any 
tiling  more  than  a  small  quantity  will  be  in  dispute  between  the  parties.  UpOD 
principle,  therefore^  I  am  of  opinion,  that  in  a  s^e  ot  tiiis  sort,  no  such  ocNaditimis  are 
to  be  im{H>rted  as  tiioae  set  up  by  the  defendant. 

In  this  case  too  there  are  printed  conditions  of  sale,  and  it  appears  to  me  that 
the  coi^itions  sought  to  be  imported  would  materially  vary  tdiose  that  are  printed. 
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dwe  it  IB  stipulated  ^alb  a  deposit  is  to  be  made  in  the  first  instance,  and  tliat 
the  roDuinder  of  the  purchase  money  is  to  be  paid  "  before  t^e  delivery  "  oi  the  goods ; 
that  is,  accotdiDg  to  the  evidence,  before  the  detivety  order  is  given  and  tiie  goods 
are  handed  over  to  the  purchaser.  That  the  term  "  delivery  "  in  the  fourth  concution 
doea  Dot  mean  the  same  as  "  takine  away,"  clearly  appeara  by  the  following  paragraph 
of  same  condition  which  stapuktes  that  "  warehouse  room  will  be  charged  on  all 
Iota  left  uncleared  after  the  time  specified,  until  such  lota  are  taken  away,  or  resold." 
mure  are  therefore  three  things  to  be  done ;  the  payment  of  the  remainder  of  the 
pkfi,  the  delivery  uf  the  article,  and  the  clearing  or  taking  it  away — which  are  each 
diatioet  and  separate ;  and  I  can  readily  understand  that  the  auctioneer  may  have 
intended  by  ^is  contract  to  avoid  frivolous  objections  and  the  inconvenience  tliat 
would  ensue  from  a  different  course. 

Ai  to  the  motim  for  a  new  trial,  it  appears  that  tiiere  was  evidence  on  both  sides. 
Tbo  iritnesses  called  iac  the  [839]  defenoiuit  state  that  on  the  oocasion  of  different 
pun^iases  at  sales  by  auction,  they  have  inspected  the  goods,  they  have  bought, 
Wore  payment  of  the  price ;  but  they  do  not  produce  the  conditions  of  sale  under 
which  such  purchases  were  oiade ;  and  it  may  have  been  a  mere  favour  to  them  that 
duy  were  permitted  to  make  the  inspection.  Upon  the  whole  therefore  I  am  opinion 
1^  this  rule  must  be  discharged. 

CoLTHAN  J.  This  is  the  case  of  a  sale  by  an  auctioneer,  an  intermediate  person 
between  the  seller  Mid  the  purchaser.    The  purchaser  has  the  property  vested  in  him 

Xliie  sale ;  and  looking  at  the  fourth  of  the  conditions  under  which  Uiis  sale  took 
s  and  the  memoraodxua  at  the  head  of  the  catalogue,  I  understand  that  the 
;    nndLBser  must  take  the  goods  notwithstanding  any  "  fai^  imperfections  or  errors  of 
waci^itkm.''   Now  the  expression  "  faults  "  may,  I  think  refer  to  the  quantity,  as  well  as 
to  the  quality  of  the  article  purchased.  At  one  time  I  entertuned  some  doubt  whetdier  it 
i    would  refer  to  quantity ;  but,  coupled  with  the  memorandum,  I  think  it  must  be  taken  to 
n^er  to  quantity  as  well  as  quality.    And  unless  there  is  something  amounting  to 
fraud,  I  think  the  purchaser  is  bound  by  the  terms  of  these  conditions.    It  is  stated 
in  the  fourth  condition,  that  the  remainder  of  the  purchase  money  is  to  be  paid  before 
delivery ;  and  in  the  memorandum,  that  all  small  remnants  must  be  cleiu^  that 
is,  be  taken  away,  at  the  measure  stated  in  the  catalogue.    This  does  not  shew  when 
the  final  adjustment  is  to  t^  place ;  but  tiie  term  "before  delivery  "  does  not  mean 
the  same  as  "  on  delivery."   It  would  seem  rather  to  point  out  that  the  payment  is 
to  be  made  before  the  commencement  of  tiie  act  by  which  the  goods  are  to  be 
handed  over  to  the  purchaser.    I  agree  that  the  weight  of  oonvmience  is  in  favour 
of  this  view. 

[830]  U-poa  the  other  point  it  seems  the  evidence  was  fiurly  before  the  jury, 
whose  disposition  possibly  would  be  rather  adverse  to  the  conditions  t^n  favourable 
to  tbera ;  and,  the  sum  recovered  being  so  small,  I  concur  that  there  should  be  no 
new  trial 

Ekskimk  J.    I  am  of  the  same  opinion,  and  think  the  verdict  ought  not  to  be 
disturbed.    The  sale  in  this  case  was  conducted  as  usual  in  auctions,  by  lots ;  each 
[    lot  was  numbered ;  and  in  the  catalogue  the  measurement  was  stated.    The  defendant 
I    befcire  or  at  the  time  of  the  sale,  had  an  opportunity  of  inspecting  the  articles  put  up 
for  sale,  and  of  ascwtaining  what  was  contained  in  any  particuUr  lot  for  which  he 
>    mi^t  intend  to  bid.    He  tiien  purchased  a  number  of  lots  at  so  much  per  yud,  of 
a  certain  qoaotiity,  aoo(»ding  to  the  statement  in  the  catalogue.   The  plamtiff  in  his 
j    dedantion  sets  out  the  conaitions  of  the  sale  as  tiiey  were  printed  in  the  catalogue, 
j    M  £wmiiig  ihe  contract  between  him  and  the  defendant ;  but  the  defendant  says 
I    there  was  another  implied  condition  on  which  the  sale  was  conducted,  namely,  that 
a  purchaser  should  have  an  opportunity  of  inspecting  and  measuring  the  lots  he  had 
.    |Nirehased  before  the  payment  of  the  price  ;  and  we  are  asked  to  import  this  condition 
[    rato  the  contract  of  sale,  as  being  implied  by  law.    Now  certainly  there  would  be 
!    nothing  directly  inconsistent  with  the  contract  of  sale  by  auction,  that  a  party  should 
i    have  an  opportunity  of  inspecting  and  measuring  the  goods  he  had  purchased  before 
i    payment  of  the  purchase  money ;  but  we  must  have  something  more  than  this,  and 
,    amst  look  at  the  printed  conditions  under  which  the  contract  took  place.    The  fifth 
\  trnditaoD  I  dunk  shews  tiudi  "clearing"  means  taking  away.   The  fourth  seems 
iMioatXy  to  avoid  tihe  use  of  tilie  word  "deuing."   There  are  then,  as  observed  by 
^  lord,  three  aebt,  paymenl^  delivery  and  oleM^ng.   The  [MO]  plaintiff  oontends 
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tliat  the  payment  must  precede  the  delivery,  and  that  no  inspection  or  measaranent 
can  take  place  before  payment ;  although  he  admits^  that  there  may  be  an  inqieetiOD 
and  measurement  before  the  dealing.  The  defendant  on  the  other  hand  insiits  tint 
the  inspection  and  measuremrait  are  to  take  place  b^ore  tiie  pajrmmtb  It  is  endeot 
from  tiie  printed  stapolation  which  comes  after  the  conditions  of  sale,  that  the  porebsMir 
is  not  to  be  bound  by  the  measure  stated  in  the  catalogue,  inasmuch  as  that  stapnlatioD 
applies  only  to  small  remnants ;  but  this  brin^  us  back  again  to  the  question,  vhetber 
the  purchaser  has  a  right  to  have  the  quantity  ascertained  before  the  delivery ;  and 
I  think  he  has  no  such  right.  The  convenience  of  the  respective  parties  would 
certainly  seem  to  be  that  the  measurement  should  take  place  after  the  delivery. 

As  to  the  other  branch  of  iha  rule  relating  to  a  new  trial,  I  agree  as  to  the  effect 
of  the  evidence. 

Maule  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged.  This  u 
the  case  of  a  side  by  auction  of  certain  articles  numbered  in  a  catalogue,  and  described 
as  being  of  a  certain  kind  and  quantitiy.  The  bidding  is  (rf  so  modi  money  for  so 
many  yards  as  described  in  t^e  catalogue.  The  sale  takes  places  undw  fninted  eon- 
ditions ;  but  it  is  said  that  there  is  a  further  condition  implied,  namely,  that  the 

Surehaser  has  a  ri^t  to  see  whether  the  uiade  purchased  cocresprads  with  the 
escription  in  the  catalogue,  in  order  that  he  may  have  the  opportunity  of  Taisin^  an 
objection  in  case  of  any  non-conformity.    The  defendant  does  not  contend  for  a  n^^t 
to  refuse  the  article,  but  merely  for  the  right  to  measure  it,  in  order  to  claim  com- 
pensation in  case  of  any  deficiency  in  the  specified  length.    Now  the  express  contract 
is,  that  the  goods  are  to  be  paid  for  before  delivery ;  but  even  if  that  were  not 
expressed  f84L]  in  the  contract,  I  should  think  that,  if  a  pwson  buys  an  article  at 
an  ascertained  |nice,  the  payment  of  the  price  and  delivery  of  the  article  shfflild  be 
oontemporaneouB,  ami  that  uie  purchaser  is  not  entitled  to  delivery,  without  payment 
Aocordmg  to  the  ordinary  understanding  of  the  £^i^^h  Iwguage,  as  aoaa  as  « 
artade  is  put  into  the  hands  of  a  party  that  is  a  dehvery  to  him ;  the  lien  oi  the 
vendor  is  then  parted  with  wd  the  vendee  is  in  possession ;  if  the  lien  still  eontanned, 
how  could  it  be  enforced  1   It  must  be  either  by  forcibly  taking  the  article  from  tin 
vendee,  or  by  imprisoning  him  with  the  article  in  his  possession ;  either  of  which 
woidd  be  a  very  inconvenient  course.    The  memorandum  at  the  head  of  the  catalogue 
clearly  points  out  a  difierence  between  ordinary  lots  and  small  remnants.    Now  tha« 
can  be  no  doubt  that  the  putting  of  one  of  these  remnants  into  the  hands  of  a  vendee 
would  be  a  delivery ;  then  ought  it  not  to  be  so  as  to  a  whole  piece  f  Can  a  party  have 
a  right  to  take  away  the  one  and  not  the  other  1   I  own  this  does  not  appeM*  to  mo  to 
be  a  quration  as  to  a  right  to  measure  the  artide  after  delivery — because  t^en  the 
{urchaser  has  in  fact  a  right  to  do  any  thing  he  pleases  with  it — he  may  cut  it  op 
or  bum  it^  if  he  be  so  minded — ^it  is  his  own  property.   The  pnrdiaBer  is  under  an 
oUigation  to  clear  the  goods  on  a  certain  day ;  but^  he  ia  admitted  to  ob^t  to  t&ere 
beins  short  qutmtaty  after  delivwy  and  before  clearing  so  as  to  have  a  deduction  allowed ; 
but  uiis  is     the  custom  of  the  trade ;  if  the  deficiency  is  discovered  after  cleanDO^ 
it  would  seem  he  is  not  entitled  to  the  deduction.    And,  as  an  error  in  the  measure- 
ment may  be  accidental,  this  appears  to  be  a  reasonable  way  of  conducting  the  businen. 
The  inconvenience  that  has  been  pointed  out  would  be  a  good  reason  for  not  importing 
a  rule,  which,  though  not  absolutely  inconsistent,  is  cei>{842}-tainly  very  bttle  in 
accordance,  with  the  condition  as  to  payment  taking  place  before  delivery. 

With  regard  to  that  part  of  the  motion  which  prays  for  a  new  trial,  it  rather 
seems  that  the  result  of  the  evidence  is,  that  the  auctioneer  may  generally  insist  on 
having  the  money  before  the  ddivery  of  the  goods.   At  any  rate  I  cannot  see  that 
the  verdict  was  contrary  to  the  evidence. 
Bule  discharged. 


Doe  dbm.  Jones  v.  Roe.    Nov.  16,  1842. 

A  notice  in  ejectment,  entitled  in  C.  P.  to  appear  in  Q.  B.,  is  not  sufficient. 

Talfourd  Serjt.  applied  for  a  rule  nisi  for  judgment  agiunst  the  casual  ejeetw. 
The  notice  at  the  foot  of  the  declaration  was  entitled  in  this  court,  but  the  notice  was 
to  a^iear  in  the  court  of  Queen's  Bench.   The  service  was  upon  tiie  daughter  of  the 
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tenant,  and  she  pointed  out  the  miatake  at  the  time.    It  appeared  that  the  declaration 
kad  come  to  her  father's  possession. 
Per  curiam.   Bule  refused. 


[843]  Doe  deh.  Stort  v.  Boe.   Nov.  16, 1842. 

Service  of  a  declaration  or  ejectment  upon  a  person  found  upon  the  premises, 
but  not  shewn  to  be  resident  Uiere, — held  to  be  insufficient. 

Channell  Seijtb  moved  for  judgment  against  the  casual  ejector.  From  the  affidavits 
it  ^wared  that  the  premises  in  question  were  held  by  one  Benjamin  Purser  as  tenant 
to  the  lessor  of  the  plaintiff  nnder  an  agreement,  and  the  tenancy  was  put  an  end  to 
by  a  notice  eiren  by  the  tenant  to  quit  at  Lady-day  last.  Purser  went  to  reside  in 
Ireland,  and  he  informed  the  lessor  of  the  phuntiff  by  letter,  that  he  had  left  the  keys 
with  one  of  his  men,  with  directions  to  take  them  to  him  to  enaUe  him  to  possess 
himself  of  the  premises.  On  applying  for  possession  at  the  expiration  of  the  notice, 
the  lessor  of  the  plaintiff  was  referred  by  the  tenants  in  possession  to  one  William 
Fryer,  who  claimed  to  be  the  landlord  of  the  premises.  On  the  1st  of  November 
instant  a  clerk  to  the  attorney  of  the  lessor  of  the  plaintiff  went  to  the  houses  for  the 
purpose  (as  his  affidavit  stated)  of  serving  the  declarations  in  ejectment  upon  *'  the 
tenants  in  possession,  whose  names  were,  as  the  deponent  was  informed  and  verily 
beheved,  William  Banks  and  Joseph  Banks;"  the  affidavit  further  stated  that  the. 
deponent  found  the  outer  doors  fastened,  and,  on  his  knocking  thereat,  was  answered 
by  "  two  women  "  from  the  second  floor  windows  of  the  said  houses,  who  refused  to 
open  the  doora,  but  referred  the  deponent  to  William  Fryer;  that  the  deponent 
called  again,  with  the  same  result,  and,  after  nailing  a  copy  of  the  dedaration  and 
notice  to  each  of  the  outer  doors,  and  explaining  the  same  and  the  reason  of  his  so 
nafliog  them  to  the  doors,  in  the  presence  and  hearing  of  "  the  said  two  women  "  and 
other  persons  then  and  there  assembled,  the  deponent  proceeded  to  the  residence 
of  WiUiam  [844]  Fryer,  to  whom  he  delivered  and  explained  another  copy  of  the 
declaration  and  notice,  and  who  threatened  to  have  the  deponent  locked  up  if  he 
annoyed  his  tenants. 

TiNDAL  C.  J.  The  service  may  be  good  as  against  Fryer,  but  not  as  against  the 
others,  for  the  women  are  not  shewn  to  be  part  of  the  family.  The  a^davit  ts 
altcwetiier  veiy  loose. 

Per  curiam.    Bule  gruited  as  against  Fiyer ;  refused  as  against  the  other  parties. 


Tebbs  v.  Bakron.   Nov.  16,  1842. 

Writ  of  summons  in  assumpsit  indorsed  for  1601. ;  particulars  for  the  same  amount 
Damages  in  declaration  laid  at  lOL  only.  Verdict  for  1501.  The  court  refused  to 
amend  the  issue  Mid  the  record  by  increasing  the  damages  laid  in  the  declaration  to 
150L,  but  granted  a  new  trial  on  payment  of  costs,  with  liberty  to  the  plaintiff 
toanwnd. 

Talfoim]  Serjt.  on  a  former  day  in  this  term  (November  3d),  obtained  a  rule  nisi 
to  amend  the  issue  and  the  record  by  increasing  the  damages  uud  in  the  declaration 
from  lOL  to  150L,  or  for  a  new  trial.  The  action  was  brought  to  recover  a  compensa- 
tini  for  srarices ;  the  writ  was  indorsed  for  1601.,  and  the  partbulars  olaimed  thirf) 
sum,  but,  by  a  derioal  error,  the  damaees  at  the  end  of  the  declaration  (which  was  in 
assumpsit),  ware  laid  at  lOL  The  plaintiff  had  recovered  a  verdict  for  160L  The 
feamed  serjeant  cited  Tomlinson  v.  Blackamith  (7  T.  B.  132). 

Bompas  Seijt  now  shewed  cause.  The  amendment  prayed  for  certainly  cannot  be 
granted  in  the  present  [846]  stf^e  of  the  proceedings.  In  Clevely  v.  Morris  (2  W. 
Bla.  1300),  where  a  jury  on  a  writ  of  inquiry  had  assessed  more  damages  than  were 
laid  in  the  declaration,  and  the  judgment  was  entered  accordingly,  the  court  of  King's 
Bench  would  not  allow  the  record  to  be  amended  by  taking  judgment  for  only  the 
amount  of  damages  in  the  declaration,  or  by  suffering  the  plaintiff  to  enter  a  remittitur 
tor  the  surplus  (6).    But  on  the  authority  of  Tomlmstm  v.  Blatkmnth,  the  rule  for  a 

(6)  The  repeater  states,  as  the  reason  why  the  court  refused  the  moticm,  as 
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new  trial  cannot  be  resisted,  with  power  to  the  plaintiff  to  amend  the  declaration,  bat 
it  must  be  upon  payment  of  costs.  In  the  report  ci  that  case  nothing  is  said  about 
costs;  but  upon  a  search  at  the  rule  office,  it  appears  the  rule  was  so  drawn  up(c). 
In  fFright  v.  Lamson  (2  M.  &  W.  739),  where  a  wrong  plea  had  been  pleaded,  die 
court  would  only  grant  a  new  trial  with  liberty  to  anumd,  on  payment  of  costs. 
[Maule  J.  sufsestecr  that  the  dunages  might  be  reduced ;  but  the  leuned  sojeut 
said  he  wouldprefer  having  a  new  t^aL] 

Talfourd  Serjt,  in  support  of  the  rule.  TonUinson  v.  SladrniUh  was  an  action  Iot 
unliquidated  damages  on  a  special  contract.  Here,  by  reason  of  the  particulars  of 
demand,  the  defendant  could  not  have  doubted  what  sum  the  plaintiff  claimed. 

TiNDAL  G.  J.  The  defendant  on  the  other  hand  may  have  known  he  could  not  be 
called  upon  to  pay  more  [84Cn  than  the  101.  We  shall  adopt  the  rule  in  TWhuok 
V.  Bladcmith  as  a  precedent  The  plaintiff  may  take  a  rule  for  a  new  trial,  on  payment 
(rf  coats,  with  power  to  amend  his  declaration  by  enlarging  the  amount  of  damages. 

Per  curiam.    Rule  absolute  accordingly. 

Lawbenck  Fhilufs  and  Anotusb  0.  Ajtlalo.  Nov.  16,  1842. 

[S.  C.  12  L.  J.  a  p.  49.] 

B.  beii^  indebted  to  A.  in  a  large  sum  of  money,  signed  a  document  in  these  terms : 
— **  fengage  to  ship  for  your  account  at  M.,  in  any  vessel  you  may  engine,  &c.,  from 
forty  to  sixty  tons  Morocco  produce,  on  the  following  terms.  Sec  And  lalso  engage 
that  the  above  shall  be  shipped  by  my  agent  there,  within  thirty  to  fif^  days  from 
the  time  of  the  said  vessel  being  ready  to  take  in  her  cargo,  &c.  1  do  further 
enga^  to  ship  produce  on  similar  terms  to  the  above,  to  the  amount  of  what  I  may 
remain  indebted  to  yon  after  the  first  shipment  as  above,  within  six  months  from 
the  sailing  of  the  first  vesseL"  A.  sent  out  a  vessel,  and  received  the  goods  first 
mentioned. — In  an  action  to  recover  the  residue  of  the  debt,  held  that  the  agree- 
ment could  not  be  set  up  as  an  answer,  as  it  was  optional  on  the  part  of  A.,  whether 
he  would  send  out  a  second  vessel ;  and  therefore  that  it  did  not  support  a  plea, 
ailing  an  ^eement  on  the  part  of  A.  to  send  out  a  second  vessel,  and  reoeive 
the  goods  in  uquidation  of  the  debt 

Assumpsit  The  first  count  was  upon  a  bill  of  exchange  for  8751.  at  six  months, 
drawn  by  the  plaintiffs  upon  and  accepted  by  the  defendants.  The  second  count  was 
upon  a  similar  bill  at  nine  months.  The  third  upon  a  bill  for  1 2501.  at  fourteen  months, 
between  the  same  parties.  There  were  also  counts  for  goods  sold  and  delivered,  for 
money  lent^  money  paid,  interest,  and  upon  an  account  stated. 

Pleas :  first,  as  to  the  first,  second  and  third  counts,  and  as  to  a  certain  sum  to 
wit,  the  sum  of  40101.  7s.  4d.  parcel  of  the  monies  in  the  fourth  and  subsequent 
counts  of  the  declaration  mentioned,  actionem  non,  because  that  heretofore,  and  after 
the  making  and  the  acceptance  by  [iB47]  him  of  the  said  several  bills  of  exchaiwe,  and 
f^ter  tiie  said  sum  of  4010L  7s.  4d.  parcel,  &o.,  became  due  from  him  to  the  puuntiff^ 
to  wit  on  the  19th  of  May  1837,  it  was  proposed  and  agreed  by  and  between  the 
d^endant  and  the  plaintiffs,  that  the  defendant  should  sMp  for  the  account  of  the 
plaintiffs  in  certain  parts  beyond  the  seas,  to  wit  at  Mo^dore,  iu  any  vessel  the 
plaintiffs  might  engage  in  part,  or  dispatch  for  that  purpose,  as  might  best  suit  their 
convenience,  from  forty  to  sixty  tons  of  Morocco  produce  which  should  be  ready  for 
shipment  on  the  following  terms  free  on  board,  videlicet^  wool  at  12|$  (dollars)  pa* 
quintal  of  100  pounds,  Mogadore  weight  and  sheep  skins  at  6f$  (dollars)  per  dozen 
of  twelve  skins.  And  the  defendfuit  did  then  euga^  and  agree  to  and  with  the 
plaintiffs,  that  the  above  mentioned  artid»s  should  be  shipped  by  his  agent  at  MogKhne 

follows : — "  It  being  out  of  time,  and  the  plaintiff  having  acted  opjffesnvely  in  suiqg 
out  execution  and  taking  the  defendant's  books  (who  was  a  gentleman  at  the  faar)^  in 
a  very  insolent  and  invidious  mannOT.  The  judgment  was  consequentiy  reversed  in 
error.  As  to  entering  a  remittitur  under  such  circumstuicea,  see  JPkkwood  v.  B^righit 
1  H.  Bla.  643  j  Usher  v.  Dansm,  4  M.  &  S.  94.  See  also  Kim  v.  Dodd,  4  DouxL 
P.  C.  67. 

(e)  The  learned  serJeant  produced  an  offiee  c<^y  of  the  rule,  in  the  terms  stated. 
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■fncsnd,  within  from  thirty  to  fifty  days  from  the  time  of  the  said  vessel  being  ready 
to  take  in  her  cargo;  that  the  defendant's  account  with  the  plaintifis  should  be 
credited  with  the  amount  of  invoice  on  the  date  of  the  bill  of  lading,  at  the  exchange 
(rf  4a.  3d.  English  per  dollar ;  any  other  goods  that  might  be  shipped  with  the  above 
mentioned,  should  be  for  the  account  and  at  the  risk  of  the  shippers ;  and  it  was  also 
then  further  agreed  by  and  between  the  pluntifis  and  the  defendant,  that  the  defen- 
dant should  ship,  for  the  account  of  the  plaintiffs,  produce  on  similar  terms  to  those 
ibore  mentionra,  to  the  amount  of  what  the  defendant  might  remain  indebted  to  the 
phinlaffB,  after  the  first  shipment,  as  above,  within  six  months  from  the  sailing  of  the 
first  vessel  And  t^e  plaintiffs  then,  in  ooosideration  of  the  said  agreement  on  the 
psrt  of  the  defendant  to  be  by  him  performed  and  fulfilled,  agreed  with  the  defendant^ 
tint  tiiey,  the  plaintifis,  would  accept,  receive  and  tiike  payment  of  the  s«d  three 
aereral  mUs  of  exchaa^,  and  the  sums  of  money  thereby  secured  and  due  and  owing 
thneon  to  the  phintifis,  in  [848]  the  said  firat^  second  and  third  oounts,  and 
of  tiie  said  sum  of  40101.  7s.  4d.  parcel,  &c,  in  the  introductory  part  of  this  plea 
mentkHied ;  and  that  the  same  might  be  liquidated  and  paid  to  them  by  the  said 
•hipmente  so  agreed  to  be  made  by  the  defendant  as  aforesaid.  Averment :  that  the 
daendant  from  the  time  d  making  the  said  agreement  in  manner  and  form  aforesaid, 
and  thence  continually  hitherto,  hath  been  ready  and  willing  to  perform  and  fulfil  the 
Mme  in  all  things  on  his  part  and  behalf  to  be  performed  and  fulfilled ;  and  to  ship 
in^  produce  as  aforesaid  upon  the  terms  and  in  the  manner  aforesaid.  And  that  the 
idenSant,  confiding  in  the  said  agreement  of  the  plaintiff  ^terwards,  and  within  a 
reasonable  and  proper  time  and  without  delay,  to  wit  on  tiie  said  19th  da^  of  May, 
did  purchase  and  provide  at  Mogadore  aforesaid,  the  said  produee,  that  is  to  say, 
sixty  tons  of  Moroooo  produce,  ready  for  shipment,  on  the  terms  and  oonditions  in  tue 
aid  agreement  mentioned ;  and  that  pursuant  to  his  said  agreement,  his  agent  there, 
to  wit,  at  Mogadore,  was  at  all  times  after  the  making  of  the  said  agreement,  ready  uid 
willing  to  ship  tJie  said  nxty  tons  of  Morocco  produce  on  board  any  vessel  engaged  by 
the  pLuntifis,  or  despatched  by  them  for  that  purpose,  at  Mogadore,  within  from  thirty 
to  fifty  days,  from  the  time  of  any  vessel  engaged  or  despatched  by  the  plaintiffs  for 
that  purpose  being  ready  to  take  in  her  cargo,  aoo(»ding  to  hu  said  a^«ement; 
and  further  that  from  the  time  of  making  the  said  agreement  thence  himertc^  he, 
the  defendant,  has  been  always  ready  and  willing  to  ship  produce  on  similar  terms  to 
the  above  to  the  amount  of  what  the  defendant  remained  indebted  to  the  plaintiffs 
after  the  first  shipment  as  above,  within  six  montiis  from  tiie  sailing  of  the  first 
imel :  and  that  tke  defendant  reljdng  on  the  said  agreement  of  the  pluntifia,  did 
afterwards,  to  wit,  on  the  said  19th  day  of  May,  and  on  divers  days,  &o.,  lay  out  and 
^MB]  expend  divers  large  sums  of  money,  to  wit,  20001.,  and  purchsoed  and  provided 
sxty  tons  of  Morocco  produce  ready  to  be  shipped  for  the  account  of  the  plaintiffs 
iDcording  to  the  said  agreement,  and  divers,  to  wit,  5000  other  tons  of  produce  as 
ifweaaid,  on  similar  terms  to  the  above,  to  liquidate  and  pay  the  amount  or  balance 
ti  what  he  was  indebted  to  the  plaintiff  after  shipment  of  the  said  sixty  tons,  to  wit, 
8000L,  and  was  ready  and  willing  to  ship  the  same,  according  to  the  said  agreement 
«nd  terms  in  that  behalf  mentioned  and  specified ;  which  said  produce  of  sixty  tons,  so 
frorided  by  tl^  defendant,  as  aforesaid,  aad  tiie  said  other  tons,  to  wit^  5000  tons,  of 
yndaeot  v«re  at  the  time  they  were  so  im>vided  and  are  of  greater  value  than  the 
BQuieB  in  which  the  defendant  was  indebted  to  the  plainti^  at  the  time  of  the 
ammenoement  of  tiiis  suit^  and  of  the  sums  in  the  introductory  port  of  this  plea 
Muticaed,  to  wit  of  the  value  of  10,0001,  ready  to  be  shipped  to  and  for  the  phuntiffs, 
«  alonaaid.  And  the  defendant,  aocording  to  his  said  a^reement^  had  and  provided 
the  aaid  divers,  to  wit,  sixty  tons  and  the  said  others,  to  wit,  5000  otiier  tons,  as  afore- 
aid,  ready  to  be  dehvered,  according  to  the  said  agreement  in  that  behalf  made  as 
Uoreaaid ;  of  all  which  several  premises  the  plaintiffs  during  all  that  time  from  the 
time  of  the  m^dng  of  the  said  agreement  had  notice ;  yet  that,  although  t^e  plaintifis, 
io  pursuance  of  the  said  oontrtuit  and  agreement,  engaged  and  despatched  a  certain 
feaael  called  the  "  Ruth  "  to  receive  on  b^rd  thereof,  forty  tons  of  Morocco  produce 
aforesaid,  of  the  value  of  a  large  sum  of  money,  to  wit,  13851.  7s.  4d.,  and  although 
the  defoidant  did  then,  that  is  to  say  on  the  1st  day  of  January  in  the  year  of  our 
Lord  1638,  put  on  board  of  the  saul  ship  or  vessel,  the  "  Buth,"  divers,  to  wit,  forty 
tons  of  Ho^idore  produce  aforesaid,  to  wit^  wool  and  sheopskins,  aocording  to  the 
mid  agreement^  witiiin  tlurty  to  Bhy  days  from  tiie  time  [800]  of  tiie  aaid  venel  being 
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ready  to  take  in  her  careo,  at  Mogadore  aforeBaid,  according  to  the  said  agreement 
and  the  terms  and  conditionB  thereof  as  agreed  upon  as  aforesaid;  and  altiioi^ 
the  plaintiffb  afterwards,  to  wit  on  the  day  and  year  aforesaid,  and  beftve  tiie  ooDk> 
mencemMit  of  this  suit^  had  and  received  ihe  forty  tons  <^  Morocco  produce,  so  shii^ 
as  aforesaid,  and  upon  the  terms  and  conditions  of  the  said  agreement  so  entered  into 
by  the  plaintifirB  and  defendant  as  aforesaid,  nevertheless  the  plaintiffs  did  not,  nor 
would,  engage  or  despatch  any  vessel  as  afores^d,  for  the  residue  of  the  said  sixty 
tons  or  any  of  the  said  other  produce,  or  any  vessel  whatever,  for  the  residue  of  the 
said  produce  so  provided  as  aforesaid ;  but  have  during  all  that  time  wholly  ne^ected 
and  refused,  and  still  neglect  and  refuse  so  to  da  Verificati(m,  and  prayer  ol 
judinnent. 

Secondly,  as  to  the  residue  of  the  numeys  and  causes  of  in  the  fourth  aotam  and 
subsequent  counts,  non  assumprat. 

Thirdly,  as  to  the  sum  of  6471.  6s.  lid.  parcel  of  the  money  in  the  dechuitiai 
mentioned,  payment.   Verification,  and  prayer  of  judgment. 

BepHcataon  to  the  first  plea ;  t^iat  it  was  not  proposed  and  agreed  by  and  between 
the  defendant  and  tiie  pliuntafls,  that  the  defendant  should  ship  for  tiie  account  oE  the 
plaintiff  in  certain  parte  beyond  the  seaa  in  any  vessel  the  pluntiffs  mi^t  engage  ia 
part,  or  despatch,  for  that  purpose,  as  might  be«t  suit  their  convenience,  from  fotfy  to 
sixty  tons  of  Morocco  produce,  which  should  be  ready  for  shipment  on  the  said  tems 
in  the  plea  mentioDed ;  and  the  defendant  did  not  then  agree  with  the  plaintiffs  that 
the  said  articles  should  be  shipped  as  in  the  said  plea  mentioned ;  and  that  the  ddeo- 
danf  B  account  with  the  plaintiffs  should  be  credited  with  the  amount  of  invoice  on  the 
date  of  the  bill  of  lading,  as  in  the  said  plea  mentioned,  and  that  any  other  goods 
which  might  be  shipped  should  be  for  the  account  [8S11  and  at  the  risk  of  the  shippers ; 
and  it  was  not  then  further  agreed  by  and  between  the  plaintifia  and  the  defendant 
that  the  defendant  should  amp,  for  the  account  of  the  plaintifi^  prodnoe  on  rimihr 
terms  to  those  above  mentdoned  to  the  amount  of  what  tme  defendant  mij^t  remain 
indebted  to  the  plaintiffs,  after  the  first  shipment  as  above,  within  the  said  time  in  the 
said  plea  mentioned ;  and  the  plaintiffs  did  not  agree  to  and  with  the  defenduit  that 
they,  the  plaintiffs,  would  accept,  receive  and  take  payment  of  the  said  three  several 
bills  of  exchange,  and  the  sums  of  money  thereby  secured  and  due  and  owing  thereon 
to  the  plaintiffs,  in  the  said  first,  second  a,nd  third  counts  of  the  declaration  mentioned, 
and  of  the  said  sums  of  40101.  7b.  4d.  parcel,  &c.  in  the  introductoiy  |)art  of  the  said 
first  plea  mentioned ;  and  that  the  same  should  be  liquidated  and  paid  to  them  by 
the  said  shipments,  modo  et  formft;  concluding  to  the  country,  upon  which.  isBoe 
was  joined.    Issue  was  also  joined  upon  the  plea  of  non  assumpsit  aa  to  the  residue, 
and  upon  a  replication  traversing  the  plea  of  payment. 

At  the  trial  before  Tindal  d.  J.  and  a  full  special  jury,  at  tb&  sittings  tor  London 
after  last  term,  the  defendant  began ;  and  it  appeared  from  the  evidence  whicA  wu 
chifidSy  documentary,  that  the  plaintiffi,  who  were  merchants  in  London,  had  for  a  long 
period  been  en^ged  in  extensive  merehantile  transactimis  with  the  defendant,  who 
also  resided  in  London,  but  had  connections  in  Morocco.  The  result  of  these  trans- 
actions was,  that  in  the  early  part  of  1837  the  defendant  was  indebted  to  the 
plaintifls  to  the  amount  of  70101.  7s.  4d. ;  and  on  the  4th  of  that  month,  the  defen- 
dant having  been  pressed  by  the  plaintiffs  for  a  settlement  of  thor  aooount,  he 
sent  them  a  lettra*,  accompanying  certain  papers  uid  aooounts,  wherein  was  the  fcdknr- 
ing  passage : 

"  Mr.  Aflalo  loses  no  time  in  writing  on  this  subject,  to  [862]  shew  how  anxioaa 
he  is  to  meet  Messrs.  Phillips'  wishes,  and  after  mature  condderation,  thinks  it  better 
to  be  indebted  to  his  relations  on  the  other  side  than  to  Messrs.  Phillips ;  to  effect 
which  he  is  willing  to  put  from  forty  to  sixty  tons  of  wool  or  sheepskinB,  or  aaltpefcrei 
at  the  present  mu^et  pneo  at  Mogadore,  free  on  board  any  vessel  they  may  haraain 
for  part  of,  from  America,  and  which  could  remain  there  for  that  purpose  from  thirty 
to  fifty  days.  On  arranging  accounts  after  the  shipment,  if  any  balance  shouM 
remain  due  to  Messrs.  Phillips,  Mr.  Aflalo  pledges  himself  to  ship  further  to  that 
amount  on  similar  terms ;  but  if,  on  consideration,  they  should  thii^  proper  to  make 
fresh  arrangements,  and  to  send  two  or  three  vessels  to  bring  cargoes  nimil^r  to  the 
before  mentioned,  Mr.  Aflalo  will  be  happy  to  forward  their  views,  and  has  no  doabt 
that  it  would  be  to  their  mutual  advantage." 

A  document  in  the  form  d  a  letter  was  sufaeequentiy  drawn  up  hy  the  defendant 


Digitized  by 


Google 


PHILUFS  V.  AFLALO 


351 


OB  tie  bana  <A  the  proposal  o(»itained  in  tiie  letter  ot  the  4tii  of  May.  This  document 
m  mfc  to  the  plaintiffs,  one  of  whom  made  some  verbal  alterations  in  it,  and  it  was 
An  returned  to  the  defendant,  who  made  out  a  fresh  copy,  embodying  the  alterations, 
aod  ^ed  and  wat  it  to  the  {daintafb.   Thia  documBut  was  as  fcmow : — 

49  Great  Prescot  Street^ 
**M«ra.  Jonas  Phillips  &  Sons.  "  19th  May  18S7. 

"Gentlemen, — I  do  hereby  engage  to  ship  to  your  account  at  Mogadore  in  any 
ressel  ^ou  may  engage  in  part,  or  despatch,  for  that  purpose,  as  may  best  suit  your 
OHiTenience,  from  forty  to  sixty  tons  Morocco  produce,  which  may  lie  ready  for  ship- 
mentt  on  the  following  terms ;  free  on  board  12|$  per  quintal  of  100  pounds  Mogadore 
weighty  and  sheep-skins  at  6|jE  per  dozen  of  tw^ve  skins ;  and  I  also  engage  that  the 
above  shall  be  shipped  by  [^^1  my  agent  there  within  from  thirty  to  fifty  days  from 
die  time  of  the  said  vessel  bemg  ready  to  take  in  her  cargo ;  my  account  with  your 
house  to  be  credited  with  the  amount  of  invoice  on  the  date  of  the  bill  of  lading,  at 
tlte  exchange  of  48.  3d.  EngUsh  per  dollar.  Any  other  goods  that  may  foe  shipped 
with  the  amre  to  be  for  the  account  and  risk  oi  the  shippers. 

**  I  do  fnrt^OT  en|p;age  to  ship  produce  on  similar  terms  to  the  above  to  the  amount 
of  what  I  may  remain  indebted  to  you  after  the  first  shipmmt  as  above,  within  six 
months  from  the  sailing  of  the  first  vess^"  (Signed)      "J.  Ayl&uo.** 

This  was  enclosed  in  the  following  letter ; 

"Mr.  Afialo  presents  his  compliments  to  Messrs.  Jonas  Phillips  and  Sons,  and  has 
t^e  pleasure  to  inclose  the  contract  agreed  upon :  the  letter  of  introduction  to  Messrs. 
A  Gourcoss  and  Co.,  of  Mogadore,  shall  be  handed  on  Monday. 

"49  Great  Freseot  Straet^  19th  May  1837." 

A  considerable  body  of  further  correspondence  was  given  in  evidence ;  but  as  the 
only  point  in  the  case  turned  upon  the  construction  of  ^e  first  document  dated  the 
19th  of  May,  it  is  not  necessary  to  set  out  any  other  portions. 

On  the  part  of  the  plaintiffs  it  was  contende(^  that  the  document  of  the  19th  oi 
May  was  only  a  proposal  by  the  defendant,  and  that  there  was  no  evidence  to  affect 
tiie  plaintafis  with  the  adoption  of  the  whole  of  such  proposal,  or  any  thing  to  shew  a 
contract  binding  on  l^em  further  thui  as  regarded  Uie  cargo  sent  by  the  "  Buth  " : 
aod  also,  that  Ime  queetaon  turning  upon  the  oonstruotion  ca  a  written  document,  it 
was  me  of  law  ana  not  of  fact  for  the  jury.  On  the  ot^er  hsad  it  was  ai^;ued  that 
the  emtnust  was  mtire,  and  having  bem  adopted  and  partly  acted  upon,  it  ooukL  not 
now  be  repudiated. 

[854]  The  Lord  Chief  Justice  told  the  jury  that  the  question  for  them  would  be, 
whether  the  agreement  of  the  19th  of  May  was,  as  the  defendant  alleged,  to  extend 
te^  and  eover,  the  whole  of  the  demand  which  was  then  due  from  him ;  or  whether, 
as  the  plaintiflb  contended,  it  was  only  an  agreement  on  their  part  that  they  would 
take  the  cargo  to  be  brought  from  Mogadore  by  the  *'  Buth  " ;  that  that  part  of  the 
■tipolatifm  was  to  be  satined  by  the  defendant,  and  they  were  to  stand  as  before  as 
to  the  residue  of  their  demand.  The  jury  interrupted  his  lordship  in  his  summing  up, 
and  said  that  they  would  not  t3X>uble  him  as  they  found  for  the  full  contract.  His 
loidahia  however,  considered  it  expedient  to  read  the  agreement  to  them,  and  to  offer 
■onie  Mservations  upon  it;  and  having  done  so  the  jury  found  a  verdict  for  the 
deCeadant  generally.  Some  discussion  ensued;  during  which  the  counsel  for  the 
phintiffii  observed  that  the  first  plea  was  bad,  and  requested  that  the  jury  might  be 
directed  to  find  damages  on  the  first  issue,  in  order  that  judgment  might  be  given 
for  the  {^nti£k  non  obstante  veredicto.  This  was  objected  to  on  the  part  of  the 
defendant ;  and  his  lordship  said,  he  never  knew  any  judge  direct  the  jury  to  give 
oooditioDal  damages  on  each  a  suggestion.  The  verdict  was  ultimately  entered  for 
the  defendant  on  the  first  issue,  ana  for  the  plaintiffs  on  the  other  issues ;  leave  being 
reaerved  to  the  plaintifis  to  move  to  enter  a  verdict  for  themselves  on  the  first  issue ; 
or  if  the  plea  should  be  held  by  the  court  to  be  bad,  to  enter  a  verdict  for  damages 
to  the  amount  admitted  by  the  pleas  to  be  due. 

Sir  T.  Wilde,  Serjt,  on  a  fwmer  day  in  t^  tenn  (Kovember  3d),  obtained  a  rule 


Digitized  by 


Google 


352 


PHILLIPS  V.  ATLALO 


nisi  aooordiogly,  and  for  judgment  for  the  plaintifis,  non  obstante  veredicto;  or  for  t 
new  tiial,  [8661  upon  the  uround  that  it  ought  not  to  have  been  taken  as  an  admtted 
hict  at  the  triali  that  the  defoidantg  had  provided  any  cargo,  although  that  bet  m 
alleged  in  the  first  plea,  and  not  denied  by  the  replication.  Upon  tins  point  he  dted 
Bingham  v.  Stanley  (1  Gale  &  Dav.  237^,  SmUh  v.  Martin  (9  M.  &  W.  304.  See  also 
ante,  vol.  iii.  p.  463,  n.).  He  contended  that  the  plea  was  bad,  as  amountiDg  at  the 
most  to  a  plea  of  acoora  with  part  satisfaction  ;  but  that  it  was  not  even  so  pleidei 
It  was  no  more  than  one  contract  set  up  in  satisfaction  of  the  breach  of  anotbffi  odd- 
tract ;  no  time  even  being  fixed  for  theperformance  of  the  new  contract 

Channell  Serjt.  (with  whom  was  Hoggins)  now  shewed  cause.  He  aigaed,  Uut 
the  fact  of  the  contract  having  been  part^  performed  by  both  parties,  must  be  taken 
to  be  admitted  on  Uie  record.  (The  argument  upon  this  point  is  not  reported,  as  the 
judgment  ot  ike  court  turned  entirefy^  upon  the  cons^ructiion  of  the  agrMment) 
Upon  this  latter  point  the  alignment  was  as  lollows : — 

The  first  issue  was  expressly  upon  tJie  iaet,  whether  or  not  the  agreement,  u 
alleged  in  ike  first  plea,  was  entered  into  between  the  purties.   The  jury  had  fbond 
the  affirmative  of  that  issue ;  and  there  was  sufficient  evidence  to  support  that  ven^cL 
The  plaintiffs'  case  was,  that  they  had  assented  to  the  first  part  of  what  they  term 
the  defendant's  proposal,  but  not  to  the  other  part    But  the  whole  was  one  propool', 
and  if  it  was  accepted  at  all,  it  was  accepted  in  toto,  and  amounted  to  one  entare 
contract.    [Coltman  J.    There  may  be  a  contract  binding  on  one  party  and  not  m 
ike  other ;  as  in  the  case  of  a  guarantee,  which  is  of  this  nature ;  "  if  you  will  supply 
goods  to  a  third  person,  I  will  see  that  you  are  paid  "   In  such  case  it  is  optionu, 
whet^r  the  party  will  supply  the  goods.    Maule  J.    The  question         is,  whether 
the  true  construction  of  tne  letter  of  the  19th  of  May  is  not  as  follows ;  "  I  owe  yoa 
money.    I  am  willing  to  pay  you  in  goods.    If  you  will  send  out  ships,  I  will  aend 
home  goods  to  the  amount  of  my  debt."   It  would  not,  in  that  case,  be  binding  on 
the  creditor  to  send  out  any  ship.    The  letter  could  not  be  considered  a  liquidati(w  d 
the  debt.]    The  whole  case  was  before  the  jury,  and  they  found  that  there  wss  s 
contract,  and  that  such  contract  was  entire.    [Maule  J.    The  question  is,  whether  it 
is  not  for  the  court  to  say  whether  or  not  there  was  a  contract    If  it  was  for  the 
jury,  they  have  certainly  found  for  the  defendant]   Even  if  this  were  a  unilatenl 
agreement,  still  if  the  situation  of  the  defendant  mignt  be  altered  thereby,  the  rules  of 
justice  require  that  both  parties  should  be  bound.    If  the  goods  had  risen  in  the 
market,  the  defendant  haa  tendered  the  money,  ike  pkuntafis  might  have  compdied 
the  delivery  of  the  goods.   An  agreement  may  be  set  up  as  amounting  to  aocora  asd 
satiahction,  without  shewing  ika.t  such  agreement  was  executed.   Where  a  newagne- 
meat  is  entered  into,  giving  an  additional  remedy  to  the  plaintifl^  altiiough  it  he  nA 
performed,  the  originu  right  of  action  is  ^ne ;  as  where  the  situation  of  the  defen- 
dant is  altered,  or  the  liability  of  a  third  party  is  introduced.   The  offer  of  the 
defendimt,  in  this  case,  was  accepted  by  the  plaintiffs.    [Maule  J.    That  is,  it  vai 
accepted  in  the  terms  of  the  offer.    How  does  this  case  differ  from  that  of  fFrwf  v. 
MUettons  (5  M.  &  W.  21)1   There  the  plaintiff  and  defendant,  having  been  partners 
in  certain  transactions,  settled  a  general  account,  which  shewed  a  balance  against  the 
defendant ;  and  it  was  held  to  oe  no  answer  to  an  action  founded  on  such  acooont, 
that  after  the  account  was  settled,  the  plaintiff  had  assented  to  a  proposal  of  the 
d^endant^  that  he  should  [867]  take  out  the  balance  in  butcher's  meat  (a).]  There 
was  no  stipulation  in  that  case,  that  the  meat  should  be  supplied  on  partacufar  tenns ; 
but  here,  puiacular  goods  were  to  be  shipped  at  a  partdtnilar  port^  at  certain  i|iecified 
inices,  by  which  the  defendant  was  bound 

TmDAL  C.  J.  The  question  in  this  case  is,  whether  the  contract  set  oat  in  the 
plea  was  proved  by  the  defenduit  The  alleged  contract  is  contained  in  a  letter  A 
the  19th  May,  from  the  defendant  to  the  plaints^ ;  it  is,  therefore,  for  the  court  to 
say  whether  or  not  such  contract  is  proved.  The  portion  of  the  letter  as  to  which 
the  parties  are  at  variance,  is  the  latter  part,  and  is  in  these  words :  I  do  further 
engage  to  ship  produce  on  similar  terms  to  the  above,  to  the  amount  of  what  I  may 
remain  indebted  to  you  after  the  first  shipment  as  above,  within  six  months  from  the 
sailing  of  the  first  vessel."  Now  the  question  is,  whether  this  is  a  contract  on  tte 
part  of  the  plaintiflb ;  whether  they  can  demand  payment  on  ^e  original  terms  ctf  the 

(a)  And  see  Cma^^ttmrM  v.  AfonfaU.  5  M.  &  W.  289. 
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deiliii^  between  the  partieB,  or  whether  the  plaintiffs  are  bound  to  receive  pa3nnent 
1^  taking  goods.  It  appears  to  me  that  the  letter  amounts  to  nothing  more  than  a 
decIaratioD  on  the  part  of  the  defendant  that  he  was  willing,  if  the  plaintifis  sent  out 
•hips,  to  ship  goods  hy  them,  and  that  there  was  nothing  compulsory  on  the  plaintiffs 
to  accept  that  mode  of  payment.  I  think,  therefore,  the  verdict  should  be  entered 
for  the  plaiDtiffs  on  the  first  issue. 

COLTIUN  J.  I  am  of  the  same  opinion.  This  being  the  case  of  a  written  contract, 
it  k  for  the  court  to  say  what  construction  it  ought  to  bear.  It  appears  to  me  to  be 
•a  engagement  on  the  part  of  the  defendant,  entered  into  1^68]  with  the  consent  of 
both  parties,  that  if  the  {daintifb  would  send  a  ship  to  Mo^dore,  the  defendant 
vouu  send  certain  goods  in  liqnidatioaof  hisdebt;  and  if  any  balance  then  remained 
due,  UieD  if  another  ship  were  sent,  other  goods  should  be  sent  to  cover  such  balance. 
Hie  only  question  is,  whether  the  plaintifis,  having  sent  one  ship,  were  bound  to  send 
viDtber,  and  were  prevented  from  exercising  their  option  a  second  time  in  that  respecU 
And  I  am  of  opinion  they  were  not  so  bound ;  and  that  the  plea  was  not  proved. 

Krhkinr  J.  I  am  of  the  same  opinion.  (His  Lordship  having  read  the  first  plea, 
contdnued.)  Taking  this  plea  in  substance  to  allege  a  contract,  that  the  debt  should 
be  liquidated  in  the  particular  way  there  mentioned  and  no  other,  the  question  is 
Thether  that  plea  is  proved.  It  ia  said  that,  on  the  19th  of  May,  the  contract  was 
ivoposed  by  the  defendant  and  aooepted  by  the  plaintiffs.  Now  there  seems  to  be  no 
doubt,  that  tiie  terms  of  a  contract  were  settled  between  the  parties.  They  were 
reduced  into  writing,  alterations  were  made  by  the  plaintiffs,  and  the  contract  was 
copied  out  again,  was  signed  by  the  defendfuit  and  remained  in  the  pluntififs'  posses- 
wsL  And  it  may  also  be  taken  as  clear,  that  there  was  notiiing  in  the  subsequent 
oomspondence  or  conduct  of  die  parties  to  vary  the  terms.  Considering,  therefore, 
the  paper  of  the  19th  of  May  as  the  contract  between  the  parties,  it  is  for  the  court 
to  say  what  is  its  legal  effect.  And  it  appears  clear  to  me,  that  it  was  not  a  positive 
eoatract  on  the  part  of  the  plaintifis  to  take  a  shipment  of  goods  in  liquidation  of  the 
defendant's  debt,  and  to  relinquish  all  right  to  insist  upon  payment  in  the  ordinary 
ny,  but  that  it  was  an  engagement  on  the  part  of  the  defendant,  that  if  the  plaintiffs 
vffljd  send  out  a  ship  or  ships,  he  would  send  goods  to  the  amount  of  the  debt. 
And  the  defendant  [8(^1  may  have  had  good  reasons  for  making  such  an  arrangement^ 
IB  thereby  he  put  off  the  time  of  payment,  and  he  may  be  supposed  to  have  been 
better  acqounted  tiian  the  phuntifib  with  the  state  of  the  Mogadore  market.  At  any 
ntfl^  it  waa  optional  with  the  plaintifis  whether  they  would  ^oroe  the  bur;gain. 

Maulk  J.  I  also  think  that  the  verdict  should  be  entered  for  the  plaintifis  upon 
the  issue  raised  by  the  first  plea,  there  being  no  evidence  to  support  that  issue.  It 
is  aaid,  that  plea  is  proved  by  the  contract  entered  into  between  the  parties  on  the 
I9th  of  May.  That  contract  is  in  writing ;  and  the  general  rule  is,  that  the  construc- 
tioD  of  a  written  contract  is  for  the  court,  except  where  technical  terms  are  introduced. 
1  think  the  proper  construction  of  the  document  in  question  is  very  clear.  It  is  an 
engagement  by  the  defendant,  but  not  by  the  plaintifis.  It  does  not  contain  any 
liwation  aa  to  the  time  of  the  first  shipment)  but  it  does  as  to  the  second,  which  the 
defendant  undertook  should  take  place  within  six  months  after  the  first.  I  think  this 
nt  a  unilateral  contract, — that  il  the  plaintiffi  would  be  at  the  trouble  and  expense 
ixting  out  a  ship,  the  defendant  would  ship  the  goods.   If  the  defendant's  con- 


traction be  oorrect)  the  phuntaffi  would  become  the  purchasers  erf  the  goods,  and 
«oiild  part  witii  their  remedy  upon  the  bills.  If  that  had  been  so,  the  bilk  oug^t 
to  have  been  given  np.  It  appears  to  me  that  this  case  is  very  like  that  ot  a  person 
vbo  deals  in  certain  goods,  and  being  pressed  by  a  creditor  for  payment  of  his  account, 
»yi,  '*  I  have  no  money  to  spare,  but  I  will  give  you  goods  in  payment,  at  such  a  price, 
if  you  will  send  for  them."  Suppose  the  creditor  sent  for  goods,  to  a  certain  amount, 
™t  would  not  release  the  debtor  from  the  residue  of  the  original  debt  The  probable 
naam  why  the  prices  were  mentioned  in  this  case,  is  [860]  to  induce  the  plaintiffs 
sot  to  insist  upon  immediate  payment.  Upon  the  whole,  I  tlunk  there  was  no  evidence 
to  support  Ihe  first  issue,  and  that  the  verdict  must  be  entered  thereon  for  the 
fUntiffs. 

Bule  absolute  to  enter  the  rerdiot  for  the  plaintiffb  on  the  first  issue :  damages, 
»32L78.1d. 

(%annell  Serjt.  afterwards  submitted,  that  if  the  rule  were  made  absdute  in  the 
*boTe  form,  the  defenduit  vould  hare  no  means  of  going  to  a  oourt  of  error. 

C  P.  xiL— 12  ^  . 
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Mauls  J.  It  is  clear  tiie  defendut  owes  the  amount^  and  the  cmly  qaeatun  is 
how  he  aludi  pay  it 

The  learned  aerjeuit  tjiarefive,  took  nothing. 


Abmou)  v.  The  Mayor,  Aldeeimxn,  and  Burobssbs  of  the  Bobouqh  of  Pooul 

Nov.  23,  1842. 

[S.  a  6  Scott,  N.  R  741 ;  2  D.  N.  S.  B74 ;  12  L.  J.  C.  P.  97 ;  7  Jur.  653.  FoUowed. 
jEcMasHeal  Commissumers  v.  Merral,  1869,  L.  B.  4  Ex.  168.  Applied,  Dyte  v.  SL 
Pamcras  QvardiBm,  1872,  27  L.  T.  346.  See,  Lanof&rd  v.  BiUtrieaif  MunU  CcmmU, 
[1903]  1  K.  a  786.] 

No  municipal  corporation  (but  that  of  London)  can  appoint  an  attorney  except  under 
the  corporate  seal.— Therefore  an  attorney  who  has  been  appointed  by  tAe  major 
and  town  council  to  conduct  suits,  but  not  under  seal,  cannot  recover  his  costs 
against  the  corporation. — But  if  he  has  claims  in  respect  of  costs  against  a  c(»pora- 
taon,  some  of  which  he  can  enforce,  and  some  of  which  he  cannot,  by  reason  of  the 
want  of  a  vaHd  appointment,  and  money  is  paid  to  him  generally  on  aooountk  he 
may  appropriate  such  payments  to  the  latter  claims. 

Debt.  The  first  count  of  the  declaration  was  for  38111.  28.,  for  work,  labour,  &c. 
by  the  plaintiff,  done  and  performed  as  the  attorney  and  solicitor  of  the  defendants. 
The  second  was  for  30001,,  for  money  paid.  The  third  was  for  1001.  claimed  to  be 
due  to  the  plaintiff  as  salary  as  town  clerk,  and  for  services  as  such  town  clerk  per- 
formed by  him  upon  the  employment  and  at  the  [861]  request  of  the  defendaat& 
The  fpurth  was  for  381 11.  2b.,  upon  an  account  statea. 

The  defendants  pleaded,  first,  as  to  all  except  lOOL,  never  indebted ;  secondly*  no 
signed  bill  delivered  before  action  brought;  thirdly,  as  to  all  except  1(K)L,  payment; 
fourthly,  as  to  500L,  parcel,  &&,  except  the  sum  of  lOOh,  a  setoff;  fifthly,  as  to  lOOL, 
payment  into  court. 

The  cause  came  on  for  trial  before  Coleridge  J.,  at  the  Dorchester  summer  assizes 
in  1840,  when  a  verdict  was  entered  for  the  plaintiff  by  consent,  damages  5001.,  debt 
10,6221.  4s.,  costs  40s.,  subject  to  the  award  of  a  barrister,  to  whom  the  cause  and  all 
matters  in  difference  comprised  in  the  bills  of  costs  were  referred,  and  who  was  to  direct 
whether  the  verdict  so  entered  for  the  plaintiff  should  stand ;  and  if  to  stand,  for  what 
amount  of  damages,  or  whether  a  veraict  should  be  entered  for  the  defendant^  or  a 
nonsuit  be  entered :  and  it  was  ordered  that  the  said  arbitrator,  if  he  thought  fit,  was  to 
jstate  facts  and  make  an  interlocutory  award  or  awards,  at  the  request  of  either  paH^y, 
for  the  purpose  of  taking  tbe  opinion  of  the  oourt  on  any  point,  and  to  have  the  same 
powers  as  a  judge  at  nisi  prius :  the  parties  to  t^e  said  cause  thereby  agreeiDg  to  be 
bound  and  concluded  by  such  award  as  the  arbitrator  should  make  oi  and  oonoeming 
the  premises  referred  to  him,  &c. 

On  the  7th  June  1841,  the  arbitrator  made  an  award,  which,  after  reciting  the 
order  of  nisi  prius,  (which  had  been  made  a  rule  of  court,)  proceeded  as  follows : — 

**  I  do  award  and  order,  that  the  verdict  found  for  the  plaiutiff  be  set  aside,  and 
instead  thereof  I  do  direct,  as  to  the  issue  joined  upon  the  plea  of  the  defendants  by 
them  first  pleaded,  that  a  verdict  be  entered  upon  uiat  issue  for  the  plaintiff,  dam^es 
Is.,  debt  718L  9s.  7d.,  subject  to  the  opinion  of  the  court  upon  the  points  h^raiii^^n- 
reserved ;  the  amount  of  debt,  for  wMch  it  [862]  is  so  entered,  to  be  increased  or 
reduced  by  such  sum  or  sums  as  are  hereinafter  specified :  and,  as  to  the  issue  joined 
upon  the  replication  of  the  plaintiff  to  the  plea  of  the  defendants  by  them  secoDdly 
pleaded,  I  do  direct  a  verdict  to  be  entered  for  t^e  jdaintiff :  and,  as  to  the  isauee 
severally  Joined  upon  the  replication  of  the  plaintiff  to  the  pleas  of  the  defendants  by 
them  thirdly  and  fourthly  peaded,  I  do  direct  a  verdict  to  be  entered  for  the  plaintiff 
upon  the  same :  and  I  hereby  state  the  following  focts  to  be  submitted  for  the  c^niom 
of  the  court : — 

"The  action  was  brought  by  the  plaintiff,  an  attorney,  and  town-clerk  and  clerk 
of  the  peace  of  the  borough  of  Poole,  to  recover  the  amount  of  several  bills.  The 
action  was  commenced  in  June  1840.  The  claim  of  the  plaintiff  consisted  of  charms 
wd  disbursements  for  business  done  by  him  as  an  attorney  in  divers  suits  and  otoer 
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nttcn,  St  VBTUMiB  times,  from  the  year  1836  until  the  year  1840,  and  also  for  business 

done  by,  and  fees  and  salary  due  to,  him  as  such  town-clerk  and  clerk  of  the  peace. 

The  pluntiff  was  appointed  town  clerk  and  clerk  of  the  peace  under  the  seal  of  the 

OQiporate  body  in  Juiuary  1836,  at  an  annual  salary  of  1001.  for  his  ordinary  business ; 

and  vas  town-clerk  of  the  borough  during  all  the  time  when  the  business  for  which 

tiie  action  was  brou^t  was  done. 

"  The  borough  of  Poole  is  an  ancient  body  corporate,  and  one  of  the  boroughs 

regulated  by  and  included  in  Schedule  A.  of  the  statute  5  &  6  W.  4,  c  76. 

"  The  charges  were  contained  in  ten  separate  bills,  and  were  for  business  done  and 
dishorsementB  made  under  the  following  circumstanoes : — 

''The  bill  Na  1  was  headed  *K11  of  ooets  on  omMsing  a  bill  in  both  houses  of 
pariiament  for  setting  aside  the  municipal  election  of  Pode,  on  the  alleged  grounds 
of  fraud,  and  disbursMnmts  in  relation  tiiereto.'  The  amount  of  this  bill  was 
I991L  Is.  4d. ;  and  it  contained  no  taxable  items.  No  signed  bill  containing  the 
particolars  of  this  demand  had  been  delivered  to  the  defendants  before  the  oonmience- 
ment  of  the  action. 

"In  the  year  1836  a  select  committee  of  the  House  of  Commons  was  appointed, 
on  the  petition  of  certain  inhabitants  of  Poole,  to  inquire  into  the  circumstances  relating 
to  tiie  then  last  municipal  election  of  councillorB  and  other  corporate  officers  of  the 
boroufih  of  Poote.  And  afterwards,  on  the  report  of  the  said  committee,  a  bill  was 
introdoced  into  the  House  of  Commons  for  the  purpose  of  avoiding  the  said  election 
aa  the  groand  of  fraud  and  iU^l  practices.  This  bill  passed  the  I^use  of  Commons, 
aad  was  sufaeequentiy  rejected  in  the  House  of  Lords.  The  churgas  contained  in 
I  were  for  disbursements  made  and  business  done  by  the  plaintiff,  in  opposing 
Uw  moticm  for  the  uvpointment  of  tiie  stud  select  committee,  and  the  bill  so  introduom 
ioto  the  House  of  Commons.  The  pluntiff  had  received  no  authority  under  the  seal 
of  the  corporation  to  take  any  proceedings  in  the  above  matter.  The  propriety  of 
such  proceedings  had  not  been  proposed  or  considered  at  any  regular  meeting  of  the 
town  council,  nor  had  any  meeting  of  the  town  council  been  summoned  for  that  purpose. 
There  was  no  memorandum  or  resolution  in  the  minute  book  of  the  town  council 
anthorising  any  of  these  proceedings.  The  plaintiff  had  received  orders  from  the 
vmyor  for  the  time  being,  and  from  other  members  of  the  town  council,  to  take  all 
neoessary  steps  to  oppose  the  measures  in  pariiament.  Several  meetings  were  held 
at  the  town-clerk's  office,  where  the  mayor  and  tiie  minority  in  number  of  the  town 
eomicil  attended  and  instructed  the  plaintiff  to  oppose  the  said  bill  in  parliament :  but 
the  members  of  the  town  council  generally  had  not  been  summoned  to  [864}  attend 
audi  meeting  nor  did  they  attend.  The  memlmv  summoned  were  those  only  who 
were  known  to  be  &i.vourable  to  an  opposition  to  the  bill.  The  charges  were  for 
boaaness  done  between  Fel»*uary  and  the  2d  of  August  1836. 

"On  the  3d  of  August  1836,  the  following  resdutious  were  passed  at  a  quarterly 
neeting  of  tiie  town  council,  and  entered  in  the  minute  book : — 

"'Resolved  unanimously,  that  the  thanks  of  this  meeting  be  presented  to  the 
Ri^t  Hon.  Lord  Lyndhurst,  Lord  Kedesdale,  and  the  other  noble  peers,  for  their 
powerful  efforts  in  rejecting  the  unconstitutional  bill  attempted  to  be  passed  for  the 
destruction  of  this  council. 

"'Beaolved  unanimously,  that  the  tiianks  of  this  meeting  be  innsented  to  the 
Hm.  C  W.  Wynn,  tiie  Hon.  Mr.  Law,  Mr.  Serjeant  wnilburUf  Mr.  Serjeant 

JaekMm,  Horace  Twisa  E^.,  W.  Wintiuop  Pned  Esq.,  Trevor  Esq.,  and  the 

other  members  of  tAie  Honourable  House  of  Commons,  who  so  nobly  opposed  the 
nDccHwtitutioDal  bill,  brought  in  and  sup|K>rted  through  the  House  of  Commons  by  Mr. 
Poolter  of  Shaftesbury,  for  the  destiiiction  of  this  council. 

" '  Besolved  unanimously,  that  the  mayor  be  requested  to  forward  a  copy  of  the 
above  reaolutions  to  each  of  the  noble  lords  and  honourable  members,  under  the  seal 
of  this  council.' 

"The  bill  No.  2  was  headed  'Bill  of  costs  incurred  in  opposing  a  rule  for  a 
mandamus  as  to  the  inapectaon  of  voting  papers.'  The  amount  of  these  charges  was 
UlL  Ua.  lOd 

"  After  the  annual  municipal  election  in  1835,  the  voting  papers  lor  that  year  were 
depoiited  with  the  plaintiff  as  town-clerk.  A  complaint  was  made  as  to  the  mode  in 
*TOdi  tiie  townnilerfc  dknred  the  burgesses  to  inspect  the  voting  papers,  and  a  rule 
was  obtained  in  tiie  court  of  Queen's  Bench,  calung  on  tiie  pUtintiff  to  [866]  shew 
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cause  why  a  mfmdamiu  should  uot  issue  einninuiding  him  to  pennit  certain  boigesm 
to  inspect  the  voting  {MLpers.  The  rule  was  subsequently  disohuged  by  anangemMit  (ft). 
The  pWntiff  had  received  no  authority  under  the  seal  of  the  corporation  to  take  any 
steps  in  the  matter,  nor  was  there  any  entry  or  resolution  io  the  minute  book  of  the 
town  council  directing  the  plaintiff  to  take  any  proceedings.  He  had  received  orders 
from  the  then  mayor  to  oppose  the  rule,  and  the  costs  were  incurred  in  opposing  it. 
The  business  was  done  between  January  and  May  1836. 

"  The  following  reBolutions  and  orders  were  passed  at  meetings,  and  entered  in  the 
minute  book,  of  the  town  council : — 

'"29th  March  1837.  Besolved  unanimously,  that  a  finance  oonunittee  be 
appointed  for  the  purpose  of  examining  all  accounts  and  claims  upon  the  council,  and 
reporting  thereon. 

"  *  6th  February  1839.  Besolved,  that  the  report  of  the  finance  oommitfeee,  ae  now 
read,  be  received  and  adopted.' 

"•1st  May  1839.  At  a  quarterly  meeting  of  the  coimcil  of  this  borough,  it  is 
ordered,  that  the  bills  of  the  town-clerk,  amounting  to  lOOOL  13s.  5d.,  be  taxed. 

"  '  It  is  ordered,  that  the  sum  of  6001.  be  paid  to  the  town  clerk  by  t^e  treasurer 
on  account  of  his  bill  delivered.' 

" '  7th  August  1839.  Resolved,  that  the  sum  of  1501.  on  account  of  tiie  cheque  ot 
6001.,  dated  the  1st  May  last,  be  paid  by  the  treasurer  to  the  town-elerk.* 

"  The  report  of  the  finance  committee,  above  referred  to,  was  as  follows : — 

" '  28th  Januai^  1839.  The  committee  having  examined  t^e  outstanding  accounts 
due  by  the  councd  for  [866]  the  year  ending  9th  of  November  1838,  &diiig  the 
followmg  orders  on  the  treasurer  outstfuiding,  viz. 

"  *The  olerk,  for  sundry  law  bills,  lOOOL  13s.  Sd. 

"  'The  committee  offer  no  observations  on  the  bills  delivered  in  by  the  town-clerk, 
and  recommend  the  same  to  the  oonsid^tion  of  the  council.' 

"The  above  bill  of  1411.  lis.  lOd.  was  included  in  the  bills  amounting  to  lOOOL 
ISs.  5d.  mentioned  in  the  above  report,  and  had  been  duly  delivered  to  the  defendants, 
signed  by  the  plaintiff  as  required  by  the  statute,  on  or  before  the  28th  of  January 
1839.  The  other  bills  delivered,  to  which  the  above  report  refers,  were  bills  Noa.  3, 
4,  6,  6,  and  7,  hereinafter  mentioned.  An  order  for  the  payment  of  5001.,  on  account 
of  the  bills  so  delivered,  was  given  to  the  pluntiff  j  and  at  the  time  of  the  bringing  at 
this  action  3501.  out  of  the  BOOL  so  ordered  had  been  paid  to  the  plaintiff  by  the 
treasurer  of  the  borough. 

"The  bill  No.  3  was  headed  'Costs  and  expenses  incurred  in  the  matter  of  the 
municipal  charities  in  the  borou^  of  Poole.'  A  signed  bill  of  these  costs  had  been 
duly  delivered  to  the  defendants,  on  or  before  the  28th  of  January  1839. 

"An  application  had  been  made  to  the  court  of  Chancery,  on  the  petitioD  ol 
certain  councillors  of  the  borough  of  Poole,  to  appoint  trustees  of  the  corporation  chari^ 
estates ;  and  a  counter-petition  had  been  presented  by  three  councillors  of  the  borough, 
praying  that  they  might  be  admitted  to  take  part  in  the  proceedings,  which  had  been 
referred  to  a  master.  The  whole  amount  of  the  bill  of  costs  of  the  counter-petitioners 
was  1841.  6s.  An  order  of  the  court  of  Chancery  was  made,  whereby  it  was  ordered 
that  the  costs  both  of  the  petitioners  and  counter-petitioners  should  be  taxed  and  paid 
out  of  the  charity  funds.  The  taxed  costs  of  the  counter-petitioners  amounted  to  lOlL 
18s.  lid.,  of  which  [86*^  the  plaintiff  had  received  551.  before  the  commencement  ot 
this  action.  The  claim  in  this  action  was  for  821  7s.  Id.,  the  residue  of  above 
bill  of  costs.   The  business  was  done  between  September  1836  and  January  1837. 

"  There  was  no  authority  givm  to  the  plaintiff  under  the  seal  of  the  corporataon  : 
but  the  following  resdution  was  passed  at  a  meeting,  and  entered  in  the  minute-book, 
of  the  town  council : — 

"*7th  Septeml>er  1836.  Resolved  unanimously,  that  Mr.  Thomas  Arnold,  the 
town-clerk  of  this  borough,  be  authorised  to  take  such  steps  as  may  be  advised  by 
counsel  with  reference  to  a  petition  to  the  Lord  Chimcellor  by  George  Lockyer  Parrott 
and  William  Green,  two  of  the  members  of  this  council,  for  the  appointment  of 
trustees  of  several  of  the  charities  in  Poole,  without  previously  conferring  with  this 
oountnl  thereon ;  and  that  the  town  clerk  be  also  authorised  to  take  such  other  steps 
as  may  be  advised  for  continuing  the  appointment  of  trustees  of  the  said  chaiittes  m 

(a)  See  iZto  r.  ArnOd,  4  A.  &  £.  667,  6  N.  &  M.  162. 
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the  omiDcil  of  this  bwough,  in  oonformity  with  ihe  intention  of  the  several  donors 
theroof. 

" '  Resolved  unanimously,  that  the  petition  now  produced  by  the  town-clerk,  and 
read  to  Uiis  meetings  be  adopted  on  the  part  ot  tikis  coiinoil,  and  the  common  seal  of 
the  borough  affixed  thereto. 

'*  The  petition  referred  to  in  the  above  last^neDtioDed  resolution,  was  Uie  countei> 
petitioD  to  which  the  bill  of  costs  refers. 

"The  bill  Na  4  was  a  bill  of  costs  incurred  in  a  suit  in  Chancery  between  the 
attorney-general  at  the  relation  of  the  Honourable  W.  F.  B.  Ponsonby  axid  others,  and 
(he  mayor,  aldennm,  and  IraigeeseB  of  the  borough  of  Poole,  Bobert  Henning  Fbrr, 
and  Thomas  Arnold. 

"The  object  of  the  suit  was  to  call  in  question  the  right  of  the  said  Sobert 
Henning  Parr  to  certain  com-[868]-pensation  which  had  been  granted  him  on  his 
remov^  from  certain  borough  offices,  and  to  cancel  a  bond  given  by  the  corporation 
oi  Pfx»le  08  a  security  for  such  compensation,  on  the  ground  that  the  compensation 
was  illegaj,  and  the  bcmd  fraudulent  and  void.  A  chat^e  of  fraud  was  made  in  the 
information  filed  in  this  suit  against  the  corporation.  The  amount  of  the  claim  was 
347L  198.  3d.,  and  was  for  business  done  between  the  13th  of  November  1837,  and 
Xorember  1838.  A  signed  bill  chE  t^eae  costs  had  been  duly  delivered  before  the 
commencement  of  the  action. 

**  The  bill  Na  8  was  a  bill  of  coats  in  the  last-mentioned  suit  for  business  done 
fxom.  November  183^  to  Septembw  1839.  A  signed  bill  of  these  costs  had  been  duly 
delivered  b^we  the  oommenoement  of  this  action.  The  amount  of  tAaa  bill  was 
454L  6a.  6d. 

"The  plaintiff  had  received  no  authority  under  the  seal  of  the  corporatism  to  take 
the  proceedings  in  this  suit ;  but  the  following  resolutions  were  passed  at  meetings, 
and  entered  in  the  minute  book  of  the  town  council 

i7th  November  1837.  The  mayor  and  town-clerk  having  been  served  with  a 
Chucery  subpoena  commanding  them  within  eight  days  to  appear  to  an  information 
filed  by  Her  Majesby'a  attorney-general  at  the  relation  of  the  Honorable  W.  F.  S. 
Ponemby  and  ouiers. — Resolved  unanimously,  that  the  town-clerk  be  authorised  to 
enter  an  appearance  for  the  council  and  himself  to  such  information,  and  to  obtain  an 
officfrcopy  tWeof ;  and  he  is  also  autihorised  to  retain  counsel,  and  take  such  steps  as 
may  be  neoeaaary  in  d^enoe  (rf  thia  oouncil  and  himael^  and  for  answering  such 
inforaution.' 

" '  7th  February  1838.  Resolved,  that  the  instructions  given  by  the  mayor  to  tiie 
town-clerk  on  an  appeal  to  the  Lord  Chancellor  against  the  judgment  of  the  Master  of 
the  Bolls  in  the  case  of  the  attorney-general  [869]  on  the  relation  of  the  Hon. 
W.  F.  S.  Ponsonby  and  others  against  the  corpora tian  of  Poole,  be  confirmed.' 

**'24th  November  1838.  Resolved,  that  the  town-clerk  do  suspend  proceedings 
in  the  cause  of  The  Attomey-Gmeral  v.  The  Garporatim  of  Poole,  till  ^irther  insti-uct«i 
by  the  council :  and  that  his  bills  in  the  above  suit  be  made  up  to  thia  date,  and 
referred  to  the  finance  committee  for  their  report  at  the  next  meeting  of  thia  council.* 

" '  6th  February  1839.  Resolved,  that  the  report  of  the  finance  committee,  as  now 
read,  be  received  and  adopted. 

**  *  Resolved,  that  the  town^lerk  be  autiioriaed  to  prepare  the  neoeaaaiy  inatructiona 
for  aoawerin^  by  the  c<Hporatiou  imd  himaelf,  the  information,  as  amended,  filed 
^linat  the  corporation  by  the  attorney-general  on  the  relation  of  the  Hon.  W.  F.  & 
rooatmby  and  othera.* 

"  *  22d  February  1839.  Resolved,  that  the  town-clerk  be  directed  to  forward  the 
aeveral  minutes  and  answers  prepared  this  day  to  the  several  queries  of  the  amended 
infonnation  filed  by  the  attorney-general,  on  the  relation  of  the  Hon.  W.  F.  S. 
Ponaonby  against  tlua  cwporation,  with  auch  other  instructions  and  dooumenta  referred 
to  as  he  shaU  oonaider  to  apply  to  the  effectually  anavering  tiie  said  tall,  for  counsel 
to  dtaw  the  anaww  in  the  uaual  way. 

"*Ree(dved,  that  the  sum  of  lOOL  be  voted  to  the  town-derk  to  enable  him  to 
Meet  the  expmaea  to  be  incurred  in  priming  the  above  anawer,  and  defending  the 
laid  infonnation.' 

"*l8t  April  1639.  Resolvef^  tiiat  the  draft  uiaver  of  tiie  ecMrporation,  aa  now 
nad  to  the  ooundl,  be  approved  and  filed  aa  the  anawer  of  tbe  oorporaticm  to  the 
original  and  amended  ini(«mation  filed  agaiuat  tiiem  by  the  attomey-genend,  at  the 
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relation  of  the  Hon.  W.  F.  S.  Ponsonby,  and  others ;  and  t^t  the  mayor  be  sotbo- 
[870]-riBed  to  aflBx  the  seal  of  the  ocHporation  of  the  said  borough  thOTeto  <hi  being 
engrossed. 

" '  10th  September  1839.  The  draft  of  the  further  answer,  and  of  the  answer  to 
the  supplemental  bill  of  The  Attorney-General  v.  This  CorporaUoti,  was  read  and  erpbined 
at  this  meeting,  preparatory  to  the  same  being  ingrossed. 

" '  6th  May  1840.  Kesolved,  that  the  report  of  the  finance  committee  now  nod 
be  received.' 

"  The  report  referred  to  was  as  follows  : — 

"  *  5Ut  May  1840.  The  committee  also  be^  to  report  that  the  following  bills  bave 
been  delivered  in  by  the  town-clerk,  amountang  to  the  sum  of  1S47L  Ss.  6d.;  and 
your  committee,  finding  that  they  have  been  frequently  laid  before  the  ocnwal, 
recommend  that  some  decisive  steps  be  taken  for  disbursing  tike  same.* 

"  Amonnst  the  bills  so  referred  to  were  the  above-mentioned  bills  (No.  4)  of 
3471.  198.  3d.  and  (No.  8)  of  4541.  68.  6d.  The  1001.  voted  to  the  plaintiff  by  the 
above  resolution  was  mid  to  him.  The  above  information  had  been  filed  in  the  court 
of  the  Master  of  the  Bolls ;  and  an  appeal  was  had  from  his  judgment  thereon  to  the 
Lord  Chancellor.  The  suit  is  not  determined,  but  is  still  pending,  on  appeal  to  tite 
House  of  Lords.  The  plaintiff  is  still  the  solicitor  in  the  suit  It  was  not  proved  Uist 
he  had  given  any  notice  to  the  defendants  of  an  intention  not  to  go  on  with  the  6uit 

"The  bill  No.  5  was  a  bill  of  costs  in  defending  an  action  at  law  brought  in 
December,  1837,  by  fiobert  Henning  Parr  against  the  corporation  of  Poole,  to  recorer 
an  instalment  and  interest  due  on  a  bond  given  by  tiie  corporation  to  the  said  Bobat 
Henning  Parr,  to  secure  certain  compensation  granted  to  him  on  his  removal  {nm 
oertain  borough  offices.  The  attorney  on  the  rerard  on  behaU  of  the  oorporation  vu 
Mr.  Weller,  who  was  the  town  agent  of  Mr.  Arnold,  the  town-deck.  The  nBTll 
plaintiff  had  received  no  authority  imder  the  seal  of  the  corporation  to  defend  the 
action ;  but  the  following  resolutions  were  passed  at  a  meeting  and  entered  in  the 
minute  book  of  the  town  council. 

"  '  30th  December  1837.  The  mayor  having  been  served  with  a  writ  issued  out  of 
Her  Majesty's  court  of  Common  Pleas  by  R.  H.  Parr  against  the  mayor,  aldermen  and 
burgesses  of  the  borough,  claiming  the  sum  of  13501.,  being  the  first  instalment  doe 
to  the  said  K.  H.  Parr,  on  a  bond  executed  by  the  council,  dated  the  29tfa  Novembo* 
1836,  for  compensation,  with  interest  thereon,  and  the  town-deik  having  entered  an 
appearance  for  this  councilj  at  the  request  of  the  mayor — 

" '  Resolved,  that  the  same  be  hereby  oonfirmed. 

"  A  si^ed  bill  of  these  costs  was  delivered  in  January  1839,  and  was  one  <rf  Aoae 
included  m  tiie  report  of  the  finance  committee  of  (he  6th  February  1839.  The 
amount  was  651.  Ss.  and  was  for  business  done  between  December  1837,  and  March  1838. 

"  The  bills  No.  6  and  No.  9  were  for  business  done  at  the  sessions.  The  bills  Na  7 
and  No.  10  were  for  general  business  as  town-clerk.  These  bills  Noe.  6,  7,  9  and  10, 
had  been  signed  and  duly  delivered  before  the  commencement  of  this  action.  The 
plaintiff  had  frequently  received  orders  from  the  town  council,  by  means  of  resolutions, 
to  act  as  their  attorney  in  taking  proceeding  to  recover  all  arrears  of  rent^  to  obtain 
possession  of  corporation  property,  and  the  like ;  and  the  finance  committee  had  often 
ealled  the  attention  of  the  town  council  to  the  biUs  delivered  in  by  the  town  clerk, 
and  had  reported  that  the  town-clerk  had  made  considerable  advuioes  on  account  of 
the  coundl. 

"  As  to  the  bill,  No.  1,  I  find,  that  upon  the  facte  above  stated,  there  uraa  do 
sufficient  evidence  a  retainer  of  the  plaintiff  by  the  defendants,  and  of  a  right  [8133 
of  action,  80  as  to  enable  the  plaintiff  to  muntain  this  action  in  respect  thereof  agahost 
them. 

"  And,  as  to  the  bills,  Nos.  2,  3,  4,  5  and  8,  I  find  that  the  above  facts  do  not 
furnish  evidence  of  a  retainer  of  the  plaintiff  by  the  defendants,  and  of  a  i^ht  of 
action  in  respect  of  the  matters  contained  in  the  last-mentioned  bills,  bo  as  to  enable 
the  plaintiff  to  maintain  this  action  in  respect  tA  the  same,  or  eitiier  of  them,  a^painit 
tiie  defendants. 

"  And  as  to  the  bills,  Nos.  6,  7,  9  and  10, 1  find  that,  after  allowing  all  just  deduD- 
tions  and  payments,  tiiere  is  due  and  owing  from  the  defendants  to  the  pUntiff  in 
respect  thereof  the  sum  of  7181.  9b.  7d.,  which  sum  ci  7181.  9b.  7d.  is  the  debt  for 
which  I  have  directed  the  verdict  to  be  entered  as  abore  mmtioned. 
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"And  as  to  the  sum  of  3501.  paid  to  the  plaintiff  in  pursuance  of  the  resolution  of 
the  l8t  of  May  1839,  on  account  of  the  bills,  Nos.  2,  3,  4,  5,  6  and  7,  I  find  that  the 
f^tiff  applied  part  of  that  sum  in  satisfaction  of  the  bills,  Nos.  2,  3  and  6,  amounting 
m  the  wnole  to  2031.  6s.  lOd.  and  the  residue  of  the  said  sum  amounting  to 
66L  13b.  2d.,  in  part  aatiBfaction  of  the  bill.  No.  7 :  and  I  have,  in  estimating  tlie  debt, 
for  which  I  have  directed  tiie  verdict  to  be  entered,  so  apraxmriated  the  sa^  sum 
ofSWL 

"And  I  do  hereby  submit  the  following  questions  for  the  opinion  of  the  court. 
First— whetiter  tiie  facts  i^ve  stated  furnish  sufficient  evidence  of  a  retainer 
ni  the  plaintiff  to  enable  him  to  maintain  this  action  in  respect  of  the  charges  contained 
in  Ae  bill.  No.  1,  against  the  defendants. 

"'Secondly — whether  in  the  absence  of  any  authority  under  the  seal  of  the 
Gwporation,  the  above  facta  furnish  evidence  of  a  valid  contract  or  retainer  binding 
tite  corporation,  so  as  to  enable  the  plaintiff  to  ^873]  maintain  this  action  for  the  whole 
or  either  of  the  bills,  Noe.  2,  3,  4,  6  and  8,  against  the  defendants. 

"'Iltirdly — whether  the  charges  in  the  bills,  Nos.  1,  2,  3,  4,  5  and  8,  were  for 
aatten  concerning  which  the  corporation  could  enter  into  a  valid  contract,  or  ^ve  a 
letainer  binding  tae  funds  of  the  corporation,  so  as  to  enable  the  plamtiff  to  mamtain 
Oil  aedoa  in  respect  of  such  bills,  or  any  of  them,  against  the  defendants. 

"'Fourthly — whether  the  plaintiff  had  any  right  of  action  against  the  d^endants 
to  ntmer  the  charges  contained  in  the  IhIIb^  Nos.  4  and  8,  the  suit  to  which  they 
refer  being  undetermined. 

"'fifuily — whether  the  plaintiff  had  a  right  to  appropriate  the  payment  of  two 
raiDB,  videlicet,  of  141L  Ua.  lOd.,  and  of  821.  7s.  Id.,  part  of  the  said  sum  of  360L,  to 
the  lulls  No.  2  and  No.  3  respectively.' 

"If  the  court  shall  be  of  opinion,  that  the  facts  above  stated  furnish  sufficient 
nidence  of  a  retainer  of  the  plaintiff,  and  of  a  right  of  action,  so  as  to  enable  him  to 
■lintain  this  action  in  respect  of  the  charges  contained  in  the  bill,  No.  1,  against 

defendants,  and  that  the  sud  bill  was  for  matters  concerning  which  the  corporation 
coald,  by  such  retainer,  bind  the  funds  of  the  corporation,  I  direct  the  debt  for  which 
I  have  ordered  the  verdiet  to  be  entered  to  be  increased  by  the  amount  of  the  said 
ltD,Nal. 

"  If  tiie  court  shall  be  of  opinion,  that  the  facta  above  stated,  in  the  absence  of  any 
authority,  given  to  the  plaintiff  under  the  seal  of  the  corporation,  to  do  the  work 
■nd  bosiness  contained  in  the  bills,  Nos.  2  and  3,  do  not  furnish  evidence  of  a  retainer, 
or  valid  contract,  binding  the  corporation,  in  relation  to  the  matters  contained  in  the 
aud  biUs,  or  either  of  them,  so  as  to  enable  the  plaintiff  to  maintain  this  action,  in 
rapect  of  such  matters,  f^ainst  the  defendants,  and  the  plaintiff  hod  [874]  no  right 
to  ap{H<o[Hiate  the  several  sums  of  1411.  lis.  lOd.  and  of  621.  ?&.  Id.  to  the  payment 
«l  the  same,  or  either  of  them,  then  I  do  direct  the  said  sums  of  1411.  lis.  lOd.  and 
B%  7b.  id.,  or  such  of  them  as  the  court  shall  be  of  opinion  the  plaintiff  had  do  right 
to  appn^niate,  to  be  deducted  from  tJie  debt  for  which  I  have  directed  the  verdict  to 
he  entered. 

"If  the  court  shall  be  of  opinion,  that,  in  tiie  absence  of  any  authority  given  to 
Ae  plaintiff  under  the  seal  of  tiie  corporation  to  do  the  work  contuned  in  the  bill, 
No.  5,  the  facta  above  stated  furnish  evidence  of  a  retainer,  or  valid  contract^  binding 
the  corporation,  in  relation  to  the  matters  contained  in  the  said  bill,  and  that  the 
■me  was  for  matters  concerning  which  the  town  council  had  power  to  make  a  valid 
eoDtnct,  or  to  give  a  retainer  bmding  tiie  corporation,  then  I  direct  the  debt  for  which 
I  have  wdered  the  verdict  to  be  entered  to  be  incr«tsed  by  t^e  amount  of  the  said 
lutiQentioned  bill. 

"  If  the  court  shall  be  of  opinion  that  the  facts  above  stated,  in  the  absence  of  any 
nAraity  given  to  the  plaintiff,  under  the  seal  of  the  corporation,  to  do  the  work 
Bontamed  m  the  bills,  Nos.  4  and  8,  furnish  evidence  of  a  retainer,  or  valid  contract, 
Knding  the  corporation,  in  relation  to  the  matters  contained  in  the  said  last-mentioned 
hOl^  or  eitAter  <^  them,  and  that  the  same  were  for  matters  concerning  which  l^e 
tovn  Gooncil  had  power  to  mi^e  a  valid  contract,  or  give  a  retainer,  mnding  the 
conNiration,  and  also  t^t  t&e  j^ntiff  had  a  rig^t  of  action  to  recover  the  some,  or 
other  of  them,  notwithstanding  the  suit  to  which  they  refer  had  not  been  deter- 
mined, then  I  direct  the  debt  for  which  I  have  ordered  the  verdict  to  be  entered,  to 
he  iDereased  by  1^  amount  of  such  Inll  or  bills,  deducting  therefrom  the  sum  ai  lOOL 
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paid  to  the  plaintiff  in  punuanoe  of  [876]  the  resolution  abov&meatioued  on  aooount 
of  the  said  biUs." 

The  ease  was  ai^ed  in  last  Easter  term. 

Bompas  Serjtu  (with  whom  was  Bustow)  for  die  plaintiff.  The  principal  queitmi 
in  tSoB  case  is,  whe^er  or  not  a  oorpon^on  can  appoint  an  attorney  to  act  for  them 

otherwise  than  under  their  common  seaL  Secondly,  it  is  a  question,  whether,  uodw 
the  circumstances  disclosed  in  the  award,  there  has  not  been  substantially  an  aj^poiat- 
ment  under  seal.  And,  lastly,  whether,  supposing  there  was  not  a  valid  retainer  <A 
the  phuntiff  as  to  some  of  the  services  performed  by  him,  he  was  at  liberty  to  a[^ropriate 
payments,  that  were  made  to  him  generally,  to  ike  costs  ol  the  prooeedings  in  whith 
he  had  not  been  properly  retained. 

With  regard  to  the  first  question,  it  is  to  be  obsOTved,  that  no  point  can  be  made 
in  favour  of  the  defendants,  grounded  on  any  distinction  between  executory  sod 
executed  contracts.  The  work  has  been  bon&  fide  done  by  the  plaintiff;  and  in  most 
of  the  instances  he  is  shewn  to  have  been  employed  to  do  die  particular  work  either 
by  the  mayor,  as  the  head  of  the  corporation,  or  by  the  body,  pursuant  to  reaolutiow 
passed  by  them ;  and  in  all  the  cases  the  corporation  recognised  and  sanctioned  the 
employment.  The  question  is,  whether,  under  these  circumstances,  a  narrow  technical 
rule  is  to  stand  in  the  way  of  the  plaintiff's  right  to  recover  for  his  services  ?  The 
general  rule  undoubtedly  is,  that  a  corporation  can  only  act  by  deed  undw  their 
common  seal  (Bro.  Abr.  Corporations  et  Capacities,  pL  34).  That  rule  however  has 
been  much  broken  in  upon  by  modem  authorities ;  and  even  in  the  older  cases,  at  a 
time  when  the  rule  was  more  strictly  adhered  to,  it  was  considered  that  a  corporation 
might  do  certain  acts  [876]  and  maJce  certain  appointments,  such  as  of  a  servant,  cook, 
butler,  &c.,  without  deed ;  Bro.  Abr.  Corporations  et  Capacities,  47  (a),  49  50  {e), 
56  (d) ;  Com.  Dig.  [877]  Franchises  <F.  13) ;  Vin.  Abr,,  Corporations,  (K.) ;  Bac  Abr. 

(a)  "  Debt.  Townsend  J.  A  dean  and  chapter  may  retain  and  assign  a  baiU^ 
receiver,  or  other  servant  without  writing.  'Bnxa  0.  J.  oi  G.  P.,  oontr^ ;  and  that 
he  could  not  be  a  servant  without  writing,  nor  demand  his  salary  without  writing ; 
but  they  may  charge  a  man  for  his  occupation  without  deed,  as  a  guardian  in  soca^ 
bailiff  of  the  king,  and  receiver  of  his  own  head,  and  such  like,  and  he  vraa  poaitiTa 
(precise)  in  this.    4  H.  7,  6." 

(b)  "Townsend  J.  C.  P.  A  corporation  may  have  ploughmen  and  servants  of 
husbandry,  butlers,  cooks,  and  such  like,  without  retainer  by  deed ;  and  a  aervant 
may  justify  by  the  command  of  a  body  politic  without  having  a  deed  of  com- 
mand. Brian  C.  J.  C.  P.  contr^  And  tiiat  they  can  do  nothing  without  writing. 
Vavisour  K.  S.  In  the  time  of  Edw.  4,  it  was  agreed  that  a  corporation  cannot 
assign  auditors  without  writing.  And  Brian  was  oi  opinion,  that  a  bailiff  (ought)  to  be 
charged  as  here,  by  reason  of  his  occupation.   4  H.  7,  17." 

^)  "Trespass.   The  defendant  said,  that  it  was  tite  freehold  of  tiie  weaident  and 
scholars  of  C,  and  he,  as  servant  to  them,  and  by  their  command,  entedreo,  Sbo.  E^Ue^ 
Serjt    He  cannot  be  retained  with  the  corporation  without  specialty;  nor  make  a 
feoffment  without  specialty.    Hussey  C.  J.  of  K.  R  (in  the  year  book,  *  Non,  par 
Dieu ' ).    They  cannot  be  disseisors  without  an  agreement  by  deed,  nor  eater  on  the 
land  without  a  command  given  by  deed.    Wood  K.  S.    As  to  small  thinga,  there  is 
no  need  for  a  writing ;  as  for  lighting  candles,  making  hay  or  fire,  nor  for  putting 
cattie  out  of  their  land.    Oxenbndge  apprehended  to  the  contrary :  for  these  thiiuga 
belong  to  a  servant  to  do  without  conuntUKi ;  but  entering  and  such  like  ought  to  oe 
by  deed.    And  Fairfax  J.  K.  B.,  agreed  as  to  small  things  j  but  tiiat  a  ocxpontion 
could  not  have  a  servant  but  by  deed.    And  Tremaile  agreed  with  Wood  as  to  small 
things.   Nevertheless,  in  the  same  jdace,  the  last  folio  in  the  auue  year,  it  was  agreed 
that  a  corporation  oould  not  vest  in  them,  or  divest  out  of  them,  any  freehold  by  any 
person  without  authority  given  by  deed.    Nevertheless  several  e  contr^  as  to  the 
small  things  above-mentioned,  by  reason  of  tiie  usage  and  of  tiie  great  trouble  that  it 
would  be  to  the  contrary ;  but  not  by  the  law :  ideo  quaere.    7  H.  7,  9." 

(d)  "  Debt  upon  arrears  of  account,  by  the  mayor  and  commonalty  of  S.  a^inst  the 
executors  of  T.  P.  their  receiver  :  and  tiiey  counted  that  auditors  were  assigned  by  the 

aforesaid  mayor  and  commonalty."    "and  by  Littleton,  The  opiniou      all  the 

justices  of  both  benches  is,  that  an  assignment  of  auditors  by  a  corporati<m  is  good 
without  deed ;  and  the  same  of  a  justification  by  their  command ;  and  the  same  of  a 
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Gorpnations,  (£.)  3.    [Tindal  C.  J.    The  principle  to  be  collected  from  the  old  cases 
uppean  to  be,  that  an  appointment  under  seal  was  not  necessary  in  the  case  of  officers 
or  aenrants  required  to  perform  acts  of  trifling  import  or  of  immediate  necessity.  If 
cattle  were  damage  feasant,  and  it  were  necessary  to  appoint  a  bailiff  under  the 
omrpomte  seal  in  order  to  distrain  them,  the  cattle  might  escape  while  the  deed  was 
{mparizig.]    It  is  submitted  that  cannot  be  the  only  reason ;  for  in  such  a  case  the 
mointment  mi^t^  if  it  were  necessary,  have  been  made  oat  after  the  act  was  done, 
so  Img  as  it  whs  in  existence  at  the  time  of  pleading.    There  may  be  many  cases 
when  the  presenoe  of  an  attorney  at  the  time  the  act  is  done  may  be  most  important^ 
and  where  there  would  be  neither  time  nor  (^portunity  to  execute  a  deed  for  the 
pnrpoee  ctf  retaining  him.   The  only  object  for  which  a  seal  can  be  required  is  to 
testify  the  fact  of  ute  appointment—and  in  this  case  ^t  has  been  done  sufficiently 
by  the  resolutions  of  the  body.    A  seal  is  by  no  means  a  protection  against  an  improper 
a^^intment — for  a  seal  may  be  affixed  by  some  subordinate  officer,  without  the  assent 
<A  the  body.    In  Roe  dem.  The  Dean  and  Chapter  of  Hochester  v.  Pierce  (2  Campb.  96)  a 
notice  to  quit,  given  by  a  person  acting  as  steward  of  a  corporation,  was  held  sufficient, 
without  evidence  that  he  had  an  authority  under  seal  from  the  corporation  for  that 
poipoee.    A  corporation,  it  is  true,  can  only  appear  by  attorney;  case  of  Sutton's 
Soipit^(b);  but  in  London  an  attorney  for  the  cor-r878]-poration  is  appointed  every 
year  in  open  court  without  seal.    [Tindal  C.  J.    That  is  matter  of  record ;  Mayor  of 
T%tifori8  case  (a).    It  has  been  hekt  that  a  stranger  may  receive  a  deed  to  the  use  of 
a  COTporation,  witiioat  a  letter  of  attorney  from  them  to  reoeive  it ;  Cooper  v.  Ooodeneh 
(pro.  E3i£.  862).   Formerty  it  was  thou^t  that  a  corporation  ooold  not  be  sued  for  a 
tort :  but  that  doctrine  has  been  ovemHed ;  Yarboroagh  v.  The  Bamk  of  England  (16 
East,  6) ;  and  it  has  been  decided  that  tort  will  lie  against  a  corporation  even  for  t^e 
act  of  their  agent,  though  not  appointed  under  seal ;  v.  The  Birmingham  and 

Sta^ardsMn  Qas  Light  Companvy  (d).  It  has  also  been  held  that  a  corporation  aggregate, 
stnedy  partaking  of  the  corporate  character,  may  sue  in  assumpsit  upon  an  executed 
ooonderataoa ;  Barber  Swrgeons  v.  Pelson  (2  Lev.  252),  or  in  debt  for  use  and  oocu- 
patitm ;  The  Dean  and  Chapter  of  Rochester  v.  Pierce  (1  Campb.  466) ;  The  Mayor  and 
Smgems  of  Stafford  v.  TUt  (4  Biogh.  75,  12  B.  Moo.  260) ;  and  if  such  actions  are 
msintainable,  the  remedy  must  be  mutual  (i).  In  The  East  London  Waterworks  Compamf 
T.  BaHey  (4  Bingh.  283|  12  E  Moa  532)  it  was  held  that  assumpsit  would  not  lie  by 
a  eorporatiffli  upon  an  ezeontoiy  contract  not  under  seal.  The  applicability  of  t^ 
doetnne  to  a  manufaoturing  or  trading  coiiKnation  was,  however,  qnestdoned  in  Dvnriam, 
T^Tfe  Imperial  Gas  y^jhfComfwny  (3  B.  &  Ad.  125) ;  and  it  was  at  lengt^  estaldlBhed 
reTV]  that  it  did  not  apply  in  such  cases ;  Bemley  v.  The  lAwxln  Gas  Lighi  and  Coke 
Om^OMf  (6  A.  &  K  829,  2  N.  &  P.  283) ;  Church  v.  The  Imperiai  Gas  Light  and  Coke 
CoH^miy  (ibid.  846,  3  ibid.  35). 

The  Magor  of  Ludlow  v.  Charlton  (6  M.  &  W.  815)  will  probably  be  relied  upon  by 
the  ot^er  side,  where  it  was  held  that  a  municipal  corporation  cannot  enter  into  a 
ooDtract  to  pay  a  sum  of  money  out  of  the  corporate  funds  for  the  making  of  improve* 
Benti  witiun  the  borough,  except  under  the  common  seal  But  the  contract  in  that 
case  was  one  rdating  to  land,  and  involved  a  specific  outlay  of  the  corporation  iwopertr. 
In  Skavenmi  v.  The  OorporaUon  of  Benoide  (I  Q.  B.  Rep.  154,  4  P.  &  D.  646),  which, 
Uke  tlie  present  case,  was  an  action  for  work  and  labour  by  an  attorney  f^inst  a 
eonnntaon,  tbe  objectaon  was  not  takm.  Suppose  an  attcnmey,  not  appointed  by  deed, 
had  reeovered  judgment  at  tiie  suit  of  tlie  corporation,  and  had  received  the  fruits  of 

eommand  by  a  convent,  in  the  time  d  vaoation,  to  saw  tikeir  lanes  and  other  neeessaries. 

12  E.  4,  9,  10." 

(6)  10  Co.  Rep.  22,  32  b.  See  also  Bro.  Abr.  Corporations  et  Capacities,  pi.  28, 
(citing  19  H.  6,  80),  Co  Litt  66  b..  Com.  Dig.  Pleader  (2  E  2),  and  see  infra, 
PL  897.  n.(d). 

(o)  I  Salk.  132,  3  Salk.  103,  Holt,  171,  S.  C.  per  nom.  Bex  v.  Chalice,  Magor  of 
Thafordy  2  Ld.  Raym.  848,  vide  infra^  p.  897  {d). 

(d)  1  A.  &  £.  526,  3  K.  &  M.  771.  And  see  Mound  v.  Ths  Motmwutfi^iire  Carnl 
Canumg,  ante,  ik  452 ;  S.  C.  5  Scott,  N.  R  467,  and  cases  there  cited. 

(0  See  the  joc^ent  in  Bemleg  v.  The  Lincoln  Gas  Light  and  Coke  Cmpaiuft  6  A. 
*  E.  829,  841,  2  N.  &  P.  388,  291. 

a  P.  m— ia» 
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Buch  judgment,  would  the  fact  of  his  not  having  been  appointed  by  deed  have  |»o- 
tected  him  from  liability  to  be  sued  for  money  had  and  received  1 

By  sect  76  of  the  municipal  corporation  act  (5  &  6  W.  4,  c.  76)  the  torn 
coUDcil  are  to  appoint  a  certain  number  of  their  own  body  a  watch-committee ;  and 
such  committee  are  to  appoint  constables  for  the  borough.    It  never  could  have  been 
intended  that  such  appointments  were  necessarily  to  be  under  the  seal  of  the  corpora- 
tdon.    If  an  action  were  brought  against  such  a  constable  for  an  act  done  by  him  ia 
the  execution  of  his  duty,  might  not  the  oorporatdon  em^y  an  attorney  to  dtSesd 
him ;  and  must  the  retainer  in  that  case  be  under  seal  1   [Erekine  J.   The  questioi 
would  be,  could  the  attorney  nuuntain  an  action  a^iost  the  corporation  unlen  he 
were  appointed  by  deed ;  and  that  is  very  like  the  pre^^80]-aent  question.  Cresaw^  3. 
By  sections  96  and  96  the  council  are  empowered  to  renew  and  snnt  leases ;  it  eoold 
hardly  be  contended  that  they  could  do  so  essept  under  seaLj  That  wodd  etaod 
upon  a  very  different  footing.   There  are  some  instanoee  in  whwh  perhaps  it  mi^t 
be  required  that  the  council  should  contract  under  seal ;  as,  for  example,  where  tliey 
contract  for  committing  prisoners  to  the  gaol  of  another  borough,  which  by  sect  115 
they  are  empowered  to  do  "  in  the  name  of  the  body  corporate."    By  sect.  68  Uie 
council  have  power  to  appoint  a  town-clerk,  treasurer,  and  other  officers :  the  town- 
clerk  may  be,  and  probably  would  be,  an  attorney,  but  the  act  does  not  require  the 
appoitttanent  to  be  under  seal.    [Tindal  C.  J.    An  attorney  acting  in  any  individual 
suit  would  hardly  be  considered  as  an  officer  of  the  corporation.]   The  town  couodl 
would  appear  to  have  the  right  of  making  any  appointments  neoeaaary  to  cany  odi 
the  purposes  of  this  act    [Coltman  J.    Is  ^ere  any  part  of  tiie  act  by  wind  a 
power  is  given  to  any  person  or  persons  to  affix  the  ocHptnate  seat  1]  Thoe  is  no 
clause  to  that  effect 

With  regard  to  the  particular  bills  in  question.  As  to  Na  1  (supra,  p.  863)  it 
must  be  admitted  that  there  was  no  retainer  by  the  corporation  in  respect  d  the 
business  included  therein,  and  no  subsequent  recognition  by  them  of  the  employmnt 
of  the  plaintiff.  [Tindal  C.  J.  As  to  that  bill,  the  plaintiff  must  look  for  payment  to 
those  who  employed  him.] 

The  bill  No.  2  (supra,  p.  864)  relates  to  the  costs  of  opposing  a  rule  for  a  mandamui. 
It  appears  that  a  question  had  arisen  as  to  the  right  of  the  burgesses  to  inspect  tlie 
voting  papers ;  the  plaintiff  as  town-clerk^  had  refused  to  allow  the  inspection  i  a  rule 
nisi  had  wen  obtained  for  a  mandamus  directing  the  plaintiff  to  allow  such  inqwo- 
[881]-tion,  and  this  rule  was  opposed  under  the  direotioa  (tf  tJie  mayor,  and  the  oppoo- 
tion  was  afterwards  recognised  by  the  town  council :  the  argument  on  that  case  is 
reported  in  V.  Arnold  (4  A  &£.  667,  6  N.  &  M.  152).  [Coltman  J.  ThisbaU 
for  business  done  in  his  office  of  town-olerk.] 

Na  3  (supra,  p.  866)  refers  to  costs  incurred  relating  to  the  municipal  tdiaritiea  <rf 
the  borough.  A  petition  having  been  presented  to  the  Lord  Chancellor,  as  to  the 
appointment  of  trustees,  under  sect.  71  of  the  5  &  6  W.  4,  c  76,  a  counter-petition 
was  presented,  the  nmu^ement  of  which  was  entrusted  to  the  plaintiff  by  aresolutiw  < 
of  the  town  coimcil ;  and  this  counter-petition  it  appears  was  under  seal.  [Coltman  J.  s' 
It  does  not  expressly  appear  from  the  awud  that  the  counter-petition  was  under  seal ;  '4 
but  only  that  a  resolution  was  passed  that  the  common  seal  should  be  afiized  tboetoj  j-^ 
It  may  fairly  be  inferred  that  the  seal  was  affixed,  in  punuanoe  of  the  resolutioa ;  aoa 
it  is  dear  tJiat  it  was  presented  and  proceeded  in,  by  the  authority  of  the  corpcoatioa. 
This  would  amount)  at  any  rate,  to  a  roco^ition,  by  the  town  council,  of  the  employ-  ^ 
ment  of  the  plaintiff.  Brides,  he  wcmld,  m  this  instancy  appear  as  their  Atbonm  on  '  - 
record ;  and  tibe  case  would  therefore f^l wit^ tJie  jHinciide  of  TheMof/m-^ TMjorit  '-i^ 
COM  (c)  before  mentioned,  where  it  was  laid  down  t^t  a  mayor  and  corporation  may  do  .-^|, 
on  act  by  record,  though  it  be  not  under  seal ;  and  they  may  appoint  an  attorney  in  'y 
the  sune  way ;  as  the  city  of  London  does  every  year.  It  may  be  said,  that  is  ^/'(^ 
custom ;  but  it  shews  that  [882]  such  a  custom  in  a  corporation  is  good.    [Tindal  C.  J.  t^r,^ 

I  think  you  can  hardly  derive  any  argument  from  that    It  is  an  isolated  case.   It  has  :  ^ 

—         _____  ,  .  - 

(c)  In  that  case  the  return  to  a  mandamus  directed  to  the  corporation  of  Thetford,-^^ 
was  objected  to,  as  not  being  under  their  common  seal,  or  under  the  hrad  of  tJie  may(»  ^ 
Precedents  having  been  searched  for,  many  such  returns  were  found,  and  the  coortheli^ 
the  return  was  sufficient,  the  act  being  on  record;  vide  pos^  pp.  896,  897,  in  thl^ij^ 
judgment  of  the  court  v;^ 
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bem  doae  from  the  eurlieflt  timee,  and  is  a  solemu  proceeding  in  the  courts  at 
Westminster.  The  lord  mayor  comes  to  the  bar  of  this  court  atteuded  by  the  late 
lord  mayor,  several  members  of  the  corporation,  and  the  recorder,  as  the  mouthpiece 
o[  Uie  corporation ;  the  appointment  of  the  attorney  is  read  and  is  entered  on  record 
on  the  prayer  of  the  recorder  (a)'.  This  proceeding  has  been  sanctioned  by  ancient 
mstom.  It  may  rather  be  said — ^Exceptio  probat  regulam.  Cresswell  J.  Could  any 
other  corooration  come  to  the  court  and  ask  them  to  do  the  same  thing?  Coltman  J. 
Id  The  Mai/or  of  Thetfor^s  case  tiie  qaestaon  was  not  with  regard  to  the  corporation  of 
LondcHi,  but  to  another  COTporation.]  The  case  of  London  was  there  referred  to  as 
aft)rding  a  good  argument  applicable  to  other  corporations,  that  they  might  do  certain 
acts  record.  It  may  be  that  London  is  so  high  a  oarporation  that  they  do  formally 
e?eiy  year  what  other  ooiporatifuis  do  only  when  necessary.  The  corporatum  ol 
hoadaa  appoints  a  commoa  SOTjeaot  evray  year  ^Serviens  ad  L^;em,  241).  OUier 
oorporations  also  may  surely  employ  counsel,  but  is  it  necessaiy  they  should  do  so  [8833 
onder  seal  1  [Tindal  C.  J.  A  counsel  could  not  miuntain  an  action  against  them  (ay. 
ISnkine  J.  An  attorney  duly  appointed  under  seal  would  have  the  power  to  retain 
eounsel]  In  the  same  way  it  may  be  said  that  the  mayor,  beii^  appointed  the  head 
d  tho  corporation,  may  retain  either  counsel  or  attorney.  In  Uartwell  v.  The  Thames 
Havm  Dak  amd  BaUvxty  Company  (tried  before  Maule  J.,  at  Guildhall,  on  Saturd^, 
30th  of  Ajnil,  1 842),  where  the  plaintiff,  the  proprietor  of  a  weekly  publication,  brought 
an  actum  againist  the  company,  for  advertisements  inserted  in  the  publimtion,  an 
ol^ection  was  raised  that  it  was  not  shewn  the  authority  to  insert  them  was  under 
teui  but  tile  learned  judge  overruled  theobjeetion.  [Tind^  C.  J.  That  would  eome 
Titldn  the  exception  that  a  trading  corporation  may  do  things  necessuy  for  the  trade, 
without  ^ving  an  authority  under  seal-J  That  doctrine  has  grown  up  merely  from  the 
;  iBconvemence  of  adhering  to  the  established  rule,  and  not  from  any  impossibility  of 
i  doing  so  in  ihe  particular  cases.  There  can  be  no  doubt  that  attorneys  do  usually  act 
for  oorpOTations,  without  having  any  appointment  under  seal.  In  actions  by  or  against 
OHporations  the  court  never  requires  it  to  be  shewn  that  the  attorney  on  the  record 
was  appointed  under  seal. 

The  bills,  Nos.  4  and  8  (supra,  pp.  867,  868),  arise  out  of  the  same  proceeding,  viz., 
the  suit  in  Chancery ;  The  Attormy-Oenerai  v.  The  CorpomUm  9f  Foole  (2  Keen,  190 ; 
I      8.  C.  OD  aroeal,  4  Mylne  &  Cr.  17).    The  question  there  was,  as  to  the  right  of  Mr. 
I      Partf  the  plaintiff's  predecessor  in  the  office  of  town-clerk,  to  recover  a  compensation 
j     seeured  to  oim  by  s  bond,  which  it  was  alleged  was  fraudulent   In  this  instance  t^ere 
I     ns  not  only  a  thonKigh  recognition  by  t^e  town  council  of  [8841  the  plaintiff's 
'     tm^iloymaitf  but  an  express  authority  and  direction  to  him  in  the  fullest  terms  to 
upoar  in  tJie  suit  for  tiie  corporation,  embodied  in  a  resolution  of  the  council.  And 
they  afterwards  voted  him  the  sum  of  1001.  on  account  of  hie  expenses  in  that  suit.  The 
raolution  authorizing  the  mayor  to  affix  the  corporate  seal  to  the  answer,  amounted 
I     to  a  recognition  in  pais  of  the  plaintiff's  employment 

I  The  bill,  Na  5  (supra,  p.  870),  was  in  re^>eot  of  an  action  brought  by  Mr.  Parr  on 
I  the  same  bond.  The  attorney  on  the  record  in  that  action  was  not  the  plaintiff,  but 
I  his  London  agent  In  this  case  the  plaintiff  had  entered  an  appearance  at  the  request 
\  at  the  mayor,  and  the  act  was  confirmed  by  an  express  resolution  of  the  oounoil 
I     These  are  the  only  bills  in  dispute. 

(a)'  "  The  lord  mayor's  warrant "  is  in  the  following  form : — 

I  Michaelmas  term,  in  the  year  of  the  reign  of  tiie  Queen  Victoria. 

I  "  Lcmdon  (to  wit).  The  mayor,  commonalty,  and  citizens  of  London,  appoint  Henry 
i  Belwud  JBaq.*  to  challenge,  prosecute,  and  defend  all  the  liberties,  privileges,  and 
I    finoiefanes  of  the  said  city." 

I  This  warranty  engrossed  on  parchment,  is  handed  to  the  recorder,  who  reads  it 
sknd ;  it  is  tiien  huided  bock  to  one  of  tiie  masters,  who  also  reads  it  aloud.  The 

I  neoider  then  prays  that  the  warrant  may  be  entered  of  record ;  which  the  Lord  Chief 
Jatiee  otdm  to  be  done. 

t  {af  Couneel  oaimot  maintain  any  action  for  fees,  and  they  cannot  sue  a  corporation 
far  a  sikcT  pro  oonsitio  impendendo  or  for  a  retainer,  unless  the  salary  or  retainer 

I    be  gMBted  by  deed.  

*  The  senior  master  j  formerly  the  senior  prothonotaxy. 
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The  expenses  in  question  were  all  such  as  the  oorporation  were  justified  in  inoaning 

and  in  paymg  out  of  the  oorporation  funds ;  Tks  Attorney-General  v.  The  Mayor,  &c  of 
Norwich  (2  Mylne  &  Cr.  408),  Reg.  v.  The  Mayor,  &c.  of  Bridgewater  (10  A.  &  K  381), 
Heg.  V.  Paranwre  (id.  286),  Holdnearth  v.  The  Mayor,  &c  of  2>artmouth  (11  A.  &  £.  490, 
3  P.  &  D.  308). 

Another  question  arises  as  to  the  bills,  Nos.  4  and  8,  namely,  whether  the 
plaintiff  can  now  have  a  right  to  recover  in  respect  of  a  suit  which  is  not  yet  terminated. 
It  was  formerly  considered  to  be  the  rule  that  when  an  attorney  once  appeared,  or 
undertook  to  be  attorney  for  another  he  should  not  be  permitted  to  Mrithdraw  himsdf ; 
but  that  it  was  his  duty  to  proceed  in  the  suit,  although  his  client  neglected  to  bring 
him  money ;  Tidd's  Frac.  26  (9t^  edit).  But  the  rule  is  now  settled  on  the  more 
equitable  footing, — that  he  may  abandon  the  oonduot  of  the  suit,  and  recover  his  costs 
up  to  that  time ;  [8863  ^ioteaon  v.  Earle  (Moa  &  M.  638),  Fan  Sandau  v.  Bnau 
(9  Bingh.  402,  2  Moo.  &  Sc.  543),  Lawrmce  v.  PoUb{c). 

As  to  the  question  of  appropriation.  Money  had  been  paid  to  the  pluntiff  on 
account  generally ;  and  the  receiver  has  a  right  to  appropriate  a  payment  to  am 
items  of  his  demand  which  are  due  to  him  in  equity  and  conscience,  so  long  as  such 
appropriation  is  not  inconsistent  with  any  directions  given  by  the  party  making  the 
payment ;  MUls  v.  Fou^  (rf). 

Channell  Seijt.,  (vrith  whom  was  Bere),  for  the  defendants.  The  plaintiff's  claim 
arises  out  of  ten  different  bills  of  costs.  The  arbitrator  has  made  his  award  in  fovour 
of  the  defendants  except  as  to  Nos.  6,  7,  9,  and  10.  The  plaintiff  requires  die  court 
to  come  to  a  different  conclusion  as  to  t^ose  bills  from  that  at  which  the  arlntrator 
has  arrived.  The  defendants  on  the  other  hand  say,  that  the  amount  of  tAie  vei^tA 
ou^ht  to  be  reduced  by  appropriating  the  sums  thi^  have  been  paid, — and  whicb  the 
plaintiff  has  improperly  appropriated  to  Nos.  2  and  3, — to  the  further  reducticm  of 
the  four  first-mentioned  buls.  The  arbitrator  was  empowered  to  make  interloeutory 
awards ;  and  the  one  under  consideration  is  final  only  as  to  the  cause  of  action,  and 
not  as  to  all  matters  in  difference.  Suppose,  then,  the  court  should  be  of  opinion 
the  action  cannot  be  maintained  in  respect  of  the  char^  in  Nos.  4  and  8,  by  reason 
of  there  having  been  no  notice  of  the  plaintiff's  intention  to  discontinue  his  conduct 
of  the  suit^  he  would  still  have  it  in  his  power  to  give  such  notice  hereafter,  uid  would 
not  be  concluded  from  recovering  upon  that  ground. 

[886]  The  bill  No.  1  has  been  abandonea.  With  regard  to  the  others  in  dispute, 
the  arbitrator  has  expressly  found  that  there  was  no  retainer  oi,  or  contract  with,  the 
pluntiff  umler  tJbe  seal  of  tiie  oorpoialaon.  And  the  first  question  is,  whether  in  the 
absence  of  such  a  retainer  or  oontraot^  the  plaintiff  is  entdtHed  to  reoovw. 

It  is  not  necessary  to  consider  the  old  authorities,  which  are  unifwm  in  estab&h- 
ing  the  rule,  that  a  corporation  cannot  contract  except  under  seal.    Upon  that  rule 
two  exceptions  have  been  grafted,  within  one  or  the  other  of  which  it  is  imperative 
upon  the  plaintiff  to  bring  his  case.    The  first  exception — ^which  appears  to  be  almost 
coeval  vrith  the  rule — is,  that  in  some  trifling  matters  a  corporation  may  make  certain 
appointments  without  deed.    The  exception  is  thus  stated  in  Bac.  Abr.  CorporatitHM 
(£.)  3.    "  But  a  corporation  ma^  employ  one  in  ordinary  services  without  deedt  as  a 
butler,  cook,"  &c. ;  uid  then  it  is  adde4  "  but  not  to  appear  for  them  in  an  assise,  or 
any  other  act  which  concerns  their  interest  or  title  "  (a),  which  latter  sentenoe  is  an 
authority  against  the  plaintiff  in  the  present  case.    The  second  exeeptioo  is  the 
creation  of  modem  times,  sad  refers  only  to  trading  corporations,  which  have  bem 
brought  into  life,  for  t^e  specific  purpose  of  some  partaomar  trade.   This  exoeplum 
was  not  thoroughly  admitted  in  The  Sast  London  Waier  Works  Company  v.  Atilqr 
(4  Bingh.  283,  12  B.  Moo.  532) ;  but  that  case  was  distinctly  oveiruled,  and  the 
exception  in  question  firmly  established,  by  the  subsequent  cases  ctf  BecmUm  v. 
The  Lmcoln  Gas  Light  and  Coke  Company  (6  ibid.  829,  2  ibid.  283),  CAwreA  v. 
The  Iijqterial  Gas  Light  and  Coke  Company  (ibid.  846,  3  ibid.  35) ;  in  whioh  cues 
the  distinctimi  as  to  ezecuto^  sad  executed  [887]  conteacts,  was  overruled  wi^ 
respect  to  such  trading  compames.   In  all  Ikeao  modem  cases  the  anoieDt  nde  is  laid 

(c)  6  C.  &  P.  428.    See  also  ante,  vol.  iii.  p.  484,  n.,  and  casee  there  ated. 

(d)  5  N.  C.  455,  7  Scott,  444.    See  also  fFUliams  v.  Gn^  5  M.  &  W.  300. 

(a)  Citing  1  Vent  47 ;  Horn  v.  Ivy,  I  Mod.  18,  S.  C.  See  also  the  caw  of  Aniie 
<ji  fre^  Force  Inou^t  in  London,  Ftmid  v.  ifoor,       Ptowd.  91. 
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down,  and  the  oev  {Hinciide  adopted  ia  clearly  mentioned  as  an  exception  to  that  rule. 
It  ie  quite  an  error,  therefore,  to  suppose  that  the  old  rule  has  been  abrogated.  It 
was  recognised  and  acted  upon  in  this  court  in  Oibson  v.  The  East  India  Cam^ivy 
(5  N.  C.  262,  7  Scott,  74)  j  where  it  was  held  that  the  retiring  pension  of  a  military  officer 
of  the  East  India  Company,  granted  by  the  company,  but  not  by  deed,  did  not  i^wn 
his  bankruptcy  pass  to  his  assignees,  as  it  could  not  have  been  enforced  by  the  officer 
^nst  the  ooramDy.  The  previous  cases  of  Beverley  v.  The  Lincoln  Gas  lAght  and  Coke 
(^n^uw,  uid  CAunA  v.  1^  Imperial  Gas  Light  and  Coke  Company  were  there  brought 
under  Uie  review  of  the  court ;  and  the  doctrine  thereby  established  was  upheld ;  bnt 
00  the  same  ground,  of  its  being  an  exce^on  to  the  gmeraX  rule.  The  rule  was  again 
nocignised  by  the  court  of  £xsl^uer  in  Ma^,  4kc  of  LaMow  v,  CharUon  <6  M.  &  W. 
815),  wMch  has  been  referred  to  by  the  ot^er  side.  That  ease  was  not  decided  on  the 
nanow  ground  that  the  contract  related  to  land ;  but  upon  the  general  ap^cation  of 
Uieold  rule.  In  delivering  the  judgment  of  tiie  court,  Rolfe  B.  says,  "Before  dis- 
missing this  case,  we  feel  ourselves  cwAed  upon  to  say,  that  the  rule  of  law  requiring 
oootracts,  entered  into  by  corporations,  to  be  generally  entered  into  under  seal,  and 
not  by  parol,  appears  to  us  to  be  one  by  no  means  of  a  merely  technical  nature,  or 
which  it  would  be  at  all  safe  to  relax,  except  in  cases  warranted  by  the  principles  to 
which  we  have  already  adverted.  The  seal  is  required,  as  authenticating  the  con- 
currraoe  of  the  whole  body  corporate.  If  the  legidature,  in  erecting  a  body  corporate, 
iDTest  any  member  of  it,  either  exfHressly  or  impliedly,  with  authority  to  [8881  Innd 
tiie  whole  body  by  hu  mere  signatine,  or  oUierwiie,  dfien,  undoubtedly,  the  adding  a 
Mil  would  be  matter  purely  of  form,  and  not  <^  substaaoe.  Every  one  becoming  a 
member  of  such  a  corpnation,  know^  that  he  is  liable  to  be  bound  in  his  corporate 
eliancter,  by  such  an  act ;  and  persons  dealing  with  the  corporation  know,  that  by 
nch  an  aot^  the  body  will  be  found.  But  in  other  cases,  the  s^  is  t^e  only  authentic 
sridNice  of  what  the  corporation  has  done,  or  aereed  to  da  The  resolution  of  a 
meeting  however  numerously  attended  is,  after  wl,  not  the  act  of  the  whole  body. 
Every  member  knows  that  he  is  bound  by  what  is  done  under  the  corporate  seal,  and 
by  Dothing  else.  It  is  a  great  mistake,  therefore,  to  spe^  of  the  necessity  for  a  seal, 
as  a  relic  of  ignorant  times.  It  is  no  such  thing :  either  a  seal,  or  some  substitute  for 
a  seal,  which  oy  law  shfUl  be  taken  as  conclusively  evidencing  the  sense  of  the  whole 
body  eorporate,  is  a  necessity  inherent  in  tAm  very  nature  cT  a  corporation ;  uid  the 
attoopt  to  get  rid  of  the  old  doctrine,  by  treatinfl^  as  valid,  contracts  made  wi^ 
paitieolar  members  and  which  do  not  come  within  l£e  exceptions  to  which  we  have 
advwtad,  might  be  productive  ^reat  inconvenience."  The  nde  ior  the  necessity  of 
aieal  has  been  carried  so  far,  that  m  Yartfjrough  v.  7%e  Bank  of  England  (16  East,  6), 
it  was  held,  in  an  aotaon  of  trover  against  a  corporation,  that  the  court  would,  after 
Todict  for  the  plaintiffs,  presimie  t^t  an  authonty  to  do  tiie  wrongful  act  complained 
of  had  been  given  under  seal. 

The  i»v8ent  case  falls  within  neither  of  the  exceptions  mentioned.  The  municipal 
oorporation  of  Poole  is  obviously  not  a  trading  corporation ;  and  the  appointment  of 
aa  attorney  cannot  be  considered  as  a  trifling  matter. 

It  is  said  that  a  corporation  may  appoint  an  attorney  by  matter  of  record,  as  in 
the  iostanoe  of  the  city  of  [889}  London.  But  that  example,  as  has  been  observed  by 
the  conrt,  does  not  advuioe  the  ailment ;  for  that  is  one  of  ^e  particular  privile^ 
of  that  dty,  like  that  of  certifying  their  customs  by  their  Tec(»der,  a  privilege  which 
otkereorporations  have  not ;  Dap  v.  Samdge  (Hob.  86  (87)).  The  recorder's  oertifioate  (b) 
is  in  the  nature  of  a  writ  (e),  and  if  it  be  false,  no  action  will  lie  against  t^e  recorder, 
as  he  is  but  the  mouthpiece  of  the  corporation,  but  the  action  must  be  brought  against 
the  mayor  and  aldermen ;  Bac.  Abr.  Customs  of  London  (citing  Hobart,  ut  supra). 
[TiDdal  C.  J.  In  the  old  forms  of  appearance  by  attorney  it  was  not  stated  that  he 
*is  ai^winted  by  deed,  even  wh«i  the  action  was  against  a  corporation.]  The  appear- 
•nse  is  only  recorded  by  tlie  attorney  for  a  particular  purpose.  If  an  attorney,  without 
authority  acts  for  another,  he  may  be  punishable,  but  the  court  do  not  require  him  to 
■hew  his  authority.  But  when  he  sues  for  costs,  he  is  then  bound  to  shew  a  retainer. 
It  is  said  to  have  been  siugested  by  Lord  Tenterden,  that  an  attorney  ought  always 

have  a  retainer  in  writmg{«) ;  but  at  all  events  he  is  bound  to  shew  some  retainer 

(6)  See  Cnebf  v.  Hetharington,  post  (c)  Rather  of  a  return, 

(e)  In  Owm  v.  On^  3  C.  &  P.  349.   See  also  1  LilL  Pnc.  Beg.  134,  137. 
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to  entitle  him  to  recover ;  and  the  question  here  ia,  whether  ik&ce  can  be  any  retainer 
by  a  corporation,  otherwiBe  than  by  deed.  And  certainly  if  any  one  appointment 
more  than  another  requires  to  be  under  the  corporate  seal,  it  would  appear  to  be  that 
of  an  attorney,  who  has  of  necessity  so  much  authority  delegated  to  him. 

With  regard  to  the  bill  No.  2,  the  arbitrator  has  found  that  there  was  no  retainer, 
and  that  the  plaintiff  had  no  right  of  action  in  respect  thereof ;  but  the  question  is  left 
for  the  court  to  decide,  whether  the  town  oounoil  could  bind  the  oorporataon  funds  1^ 
the  re8olu-£890]-tions  tAiat  are  set  oat  in  the  award.    Asaumi^  the  neceBsity  oS  sd 
appointment  under  seal,  there  was  dearly  no  valid  ooataract.    There  was  not  even  a 
resolution  by  the  council  previously  to  uie  work  bong  done  in  respect  of  which  the 
chai;ges  are  made.  The  resolutions  are  merely  as  to  the  payment  of  t^e  i^ntiUTs  InU. 
The  sixty-ninUi  section  of  the  S  &  6  W.  4,  c.  76,  points  out  die  manner  in  wlueh 
meetings  of  the  town  council  are  to  be  summoned ana  unless  tiiat  course  was  followed, 
a  resolution  passed  at  a  meeting  would  be  of  no  avail.   [Tindal  C.  J.   Where  the 
arhitoitor  says  it  was  resolved  by  the  town  council,  must  we  not  take  it  that  they 
were  properly  summoned  (a)  1]    Admitting  that  to  be  so,  still  there  is  no  resolution 
in  this  particular  instance,  authorising  the  employment  of  the  plaintiff.    There  ia  only 
an  order  from  the  mayor  in  the  first  instance,  and  the  subsequent  resolution  as  to  the 
payment,  which  is  relied  upon  as  a  ratification.    As  town-cferk,  t^e  phuntiff  had  tiie 
custody  of  the  voting  papers,  and  it  was  his  duty  to  permit  any  burgess  to  inspect 
tiiem,  on  payment  of  Is.  for  every  search,  under  sect  35  of  the  6  &  6  W.  4,  c.  76.  A 
mandamus  was  moved  for  to  compel  the  plaintiff  to  permit  an  inspectiim  of  these 
papers ;  the  costs  were  incurred  in  opposing  that  rule ;  but  t&e  plaintiff  was  bound  to 
defend  himself  and  pay  the  costs  out  of  his  own  pockety  especiuty  as  he  had  a  aalaiy 
allowed  him  as  town-olerk.   An  overseer  is  in  certain  cases  bound  to  prodnoe  the 
poor-rate  (see  Wethered  v.  C'alcutt,  ante,  566) ;  and  a  mandamus  would  lie  against  him 
if  he  neglected  his  duty  in  doi^  so;  but  could  he  cfaai^  upon  the  poor-rate  his 
expenses  of  opposing  the  rule  1  The  plaintiff,  therefore,  having  no  legal  claim  to  theee 
coetB,  and  the  corporation  being  under  no  legal  liability  to  pay  them,  the  subeequent 
resolution  to  [891]  pay  him  is  of  no  value.    [Cresswell  J.    Does  it  not  admit  that  if 
there  could  be  a  binding  retainer  there  has  been  oneT]   It  is  submitted  that  such  is 
not  its  effect.    The  plaintiff  in  fact  was  acting  as  his  own  client  and  his  own  attorney. 
The  supposed  ratilicntion  by  the  town  council  could  not  create  a  liability  that  did  not 
exist  previously. 

As  to  the  bill  No.  3,  the  plaintiff  has  already  reoeived  the  costs  as  taxed  between 
attorney  and  dient;  uid  there  is  notiiing  to  shew  a  contract  to  pay  him  any 
further  costs. 

As  to  Nos.  4  and  8,  it  may  be  admitted,  that  as  far  as  the  town  council  oan,  by 
their  resolutions,  bind  the  corporation,  the  corporation  would  be  bound  in  respect  of 
the  charges  in  these  two  bills.  But  the  question  would  still  remain  as  to  the  nght  of 
the  plaintiff  to  recover,  the  suit  not  being  determined.  There  is  no  doubt  that  an 
attorney  is  not  compelled,  in  all  cases,  to  conduct  a  suit  or  action  to  its  end,  and  that 
he  may  put  himself  in  a  position  to  recover  his  costs  pending  the  suit.  But  the  graeral 
contract  arising  out  of  his  retainer  is,  to  conduct  the  suit  to  the  end ;  and  he  can  only 
vary  that  contract  by  ^ving  a  regular  notice  of  his  intention  not  to  continue  to  act  as 
attorney.  That  |Rincipl6  is  kud  down  in  Harris  v.  Osbavm  (2  C.  &  M.  629,  4  Tyrwh. 
445),  and  indeed  in  the  cases  cited  upon  this  point  on  the  other  side. 

In  No.  5  there  was  a  resolution  of  the  town  council  previous  to  the  employinmt 
of  the  plaintiff ;  but  that,  for  the  reasons  before  stated,  it  is  submitted  does  not 
amount  to  a  valid  retainer. 

As  to  the  reduction  of  the  verdict : — that  turns  on  the  ri^t  oi  the  pUuntiff  to 
appropriate  the  money  he  has  received  to  the  payment  of  the  billB  Nos.  2  and  3.  But 
if  those  bills  are  not  recoverable,  the  plaintiff  has  no  such  right.  A  party  oan  only 
appropriate  a  pay-[892]-ment  where  a  legal  liabiUty  to  make  the  payment  exists  on 
the  put  of  the  debtor,  or  at  least  has  at  some  time  existed ;  Wright  v.  Laimg  (3  B.  & 
C.  165,  4  D.  &  U.  783). 

Bompas  Serjt.,  in  reply.  The  distinction  between  trading  corporations  and  others 
does  not  appear  to  be  well  founded.  The  Mayor  tif  Stafford  y.  TiU  was  the  caae  of  a 
municipi^  owporation.   There  may  be  a  good  reason  why  tax  act  relating  to  the  lands 

(a)  Or  that  idl  were  (ffesent ;  in  ^diioh  case  the  numncnu  would  be  immaterial. 
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of  ccKporatMHM  should  require  t^e  soIemDity  of  a  seal,  as  was  the  cose  in  The  Maifor  of 
Ludlow  V.  ChirUon.  So  as  to  what  is  said  in  Bao.  Abr.  Corporations  (E)  3  as  to 
authorising  a  party  to  appear  for  them  in  an  assize.  But  it  is  nowhere  said  that  they 
caoac^  except  under  seal,  appoint  an  attorney  to  appeeu*  for  them  in  an  action.  It  is 
stated  in  Tidd's  Practice  (p.  84,  6th  edit)  that  attorneys  were  anciently  appointed  in 
ooart,  when  actually  present ;  but  that  they  are  now  usually  appointed  out  of  court 
by  waiTBot  (vide  infra,  p.  697,  n.  (e)),  which  should  regularly  be  in  writing ;  but  an 
nrthority  1^  parol  is  sufficient  to  support  a  payment  whson  v.  The  East  India 
Company  was  decided  apon  the  sround  that  the  pension  was  in  the  nature  of  half  pay. 
From  the  case  <tf  Bex  v.  Amud  it  aj^peus  that  it  was  the  duty  of  the  plaintiff  to 
nftve  the  inspection  of  the  papers ;  uid  surely  he  oug^t  to  be  paid  iar  resisting  the 
mandanuis,  especially  as  the  town  council  resolved  that  it  should  be  resisted.  As  to 
the  plaintiff's  right  to  recover  his  expenses  before  the  termination  of  the  proceodings 
in  Chancery,  no  injury  can  arise  to  the  defendants  from  the  demand ;  although  the 
aait  is  going  on,  ^e  bill  has  been  called  for  by  the  defendants.  In  Wadsmrth  v. 
ManhaU  (2  C.  &  J.  665)  it  was  held  that  an  attorney  who  has  undertaken  a  cause  is 
not  bound  to  proceed  without  adequate  [893]  advances  from  time  to  time  by  his  cUent, 
for  expenses  oat  of  pocket ;  and  therefore  that  the  court  would  not  compel  an  attorney, 
even  after  notice  of  trial,,  to  carry  the  cause  into  court,  unless  the  client  supplied  him 
with  sufficient  funds  to  pay  the  expenses  out  of  pocket  thereby  incurred.  [Erskine  J. 
The  distinction  made  in  that  case  seems  to  be,  that  an  attorney  may  say  he  will  not 
n  on  with  a  suit  without  funds  to  meet  e^qtenses  out  of  po<»et ;  not  that  he  can 
aonand  payment  for  his  servioes.} 
Cur.  adv.  vult 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  debt  brought  by  an  attorney  who  was  town-clerk  and  clerk 
(rf  the  peace  of  the  borough  of  Poole,  to  recover  from  the  corporation  of  the  mayor, 
aldennen,  and  bm^esses  (U  Poole,  tiie  amount  of  ten  several  bills  of  costs,  numbered 
inm  1  to  10. 

By  an  order  of  nisi  prius  the  cause  was  referred  to  an  arbitrator,  who  found,  as  to 
all  the  bills  except  those  numbered  6,  7,  9  and  10,  that  the  plaintiff  had  no  retainer 
Qiider  ihe  common  se^  of  the  corporation,  and  decided  that  he  could  not  recover.  As 
to  the  bills  numbered  6,  7,  9  and  10,  he  found  that  the  business  therein  mentioned 
w»  done  by  tba  jdaintiff  in  his  capacity  of  town  clerk  and  clerk  of  the  peace,  and 
dire^ed  that  a  vwdict  should  be  entered  in  bis  favour  for  the  sum  of  7181.  9s.  7d., 
idneh  he  found  to  be  due  in  respect  of  those  bills.  He  also  found,  that  after  all  the 
IriUs  had  been  delivered,  money  was  paid  on  account,  generally,  by  the  corporation, 
and  tiiat  the  plaintiff  had  applied  a  portion  of  it  to  the  bills  numbered  2  and  3  ;  and 
he  stated  specially  the  facts  upon  which  his  award  proceeded,  and  submitted  for  the 
opinion  of  the  court  the  following  questions : — First,  whether  the  facts  [894]  stated 
in  the  award,  furnished  sufficient  evidence  of  a  retainer  of  the  plaintitT,  so  as  to  enable 
him  to  maintun  this  action  in  respect  of  the  charges  contained  m  the  bill  No.  1  against 
tbe  defendants.  Secondly,  whether,  in  the  absence  of  any  authority  under  the  seal  of  the 
onporation,  the  facts  stated  furnished  evidence  of  a  valid  contract  or  retainer,  binding 
tlie  corporation,  so  as  to  enable  the  plaintiff  to  maintain  this  action  for  the  whole,  or 
any,  of  the  bills  Na  2,  3,  4,  5  and  8,  against  the  defendants.  Thirdly,  whether  the 
durges  in  the  bOls  Na  1,  2,  3,  4, 5  uid  8  were  matters  for  oonceming  which  tiie  corpora- 
tion  could  enter  into  a  valid  oontract  or  give  a  retainer  binding  the  funds  of  the 
corpofTttion,  so  as  to  enable  the  plaintiff  to  maintun  this  action  in  respect  of  such  bills, 
or  any  of  tliem,  against  the  defendants.  Fourthly,  whether  the  plaintiff  had  any  right 
of  action  agunst  the  defendants  to  recover  the  charges  contained  in  the  bills  Nos.  4 
and  8,  the  suit  to  which  they  refer  being  undetermined.  Fifthly,  whether  the  plaintiff 
had  a  right  to  appropriate  the  payment  of  two  sums,  viz.  1411.  lis.  lOd.  and  831. 
7a  Id.,  -part  of  the  saul  sum  of  3501.,  to  the  bills  No.  2  and  No.  3  respectively.  Of 
tiiese  questions,  however,  it  is  only  necessary  to  determine  those  relating  to  the 
nfficiency  of  t^e  retainer,  and  the  application  of  the  money  paid  on  account 

Tbe  ease  was  eUb<»Btely  argued  in  last  Easter  term,  woen  it  was  conceded,  and 
li^y  eraoeded,  that,  in  respect  cd  tbe  bill  No.  1,  amounting  to  16911.  Is.  4d.,  the 
moo  was  not  maintainable,  there  bcdng  no  suffident  evidence  of  a  retainer  of  the 
plainHff  by  the  corporation.  But^  as  to  the  residue  of  the  bills  disallowed  by  the 
srUtntor,  it  was  contended,  that  the  facts  appearing  on  the  face  of  the  award  were 
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sufficient  to  jwore  s  valid  retainer,  althot^  not  under  the  seal  of  t^e  corporation ;  and 
several  instemcee  were  pointed  out  in  [896]  which  it  has  been  held  that  corpmtuRiB 
aggregate,  having  a  head,  may,  by  parol,  appoint  servaots  for  the  pwformaoce  d 
obtain  acts  in  their  beludf .   Bat  the  acts  whudi  may  be  so  done  have  almys  been 
oontidered  as  vxoeptiiom  out  of  the  genmH  rule  of  law,  md  relate  elAer  to  trinal 
matters  at  frequent  oocunenee,  or  sueh  as  from  their  nature  do  not  admit  ci  dckj. 
Cases  were  ako  dted  in  which  actions  founded  on  simile  contracts  have  been  maiii- 
tained  by  and  against  corporatanis  aggregate.    These  instances  are,  for  the  most  psit, 
modem,  and  relate  to  corporations  established  for  particular  purposes,  and  where  the 
making  of  such  contracts  was  essential  for  carrying  those  veiy  purposes  into  execution. 
For  some  time  it  was  considered  that  such  actions  could  be  maintained  on  executed 
contracts  only  :  but  in  Church  v.  The  Im^mial  Gas  LigU  and  Coke  Constant/  (6  A.  &  E. 
S46,  3  N.  &  P.  36),  the  same  principle  was  extended  to  actions  on  executory  contracts. 
Thaw  two  classes  of  cases,  viz.  those  relating  to  the  ^pointment  of  servants 
corporations  segregate,  and  those  founded  on  simple  contracts  entered  into  by  trading 
companies,  andthe  principle  upon  which  they  may  be  supported,  were  lately  considored 
by  tiie  court  of  Exchequer  in  The  Maiyor,  dbc  of  LttdUrn  v.  CharUm  (6  11  &  W.  815); 
and  it  WIS  held  by  Uiat  court  that  a  municipal  corporation  was  not  bonnd  by  a  eontnut 
to  pay  money,  although  the  conaderataon  had  been  execute,  such  contract  not  beiBg 
made  under  tjieir  common  seaL    That  case  appears  to  us  to  be  a  direct  authority  in 
favour  of  the  present  defendants ;  for  the  appointment  of  an  attorney  to  conduct 
important  suits  affecting  the  rights  and  property  of  the  corporation,  cannot  be  coa- 
aidered  a  trifling  matter ;  nor  is  it  of  such  frequent  occurrence,  or  of  such  imnn^"** 
urgency,  as  to  render  it  convenient  to  poetr£896]-pone  it  until  t^e  seal  of  the  corpora- 
tion can  be  affixed  to  the  retainer.    Still  less  can  it  be  said  that  the  retainer  of  so 
attorney  falls  within  the  principle  of  the  decisions  relating  to  contracts  made 
corporations  established  for  trading  purposes. 

But  anot^OT  dass  of  oases  was  cited  at  the  bar,  in  which  coTparatuuiB  a§^ragate 
have  been  allowed  to  maintain  actions  on  sunple  contracts  not  falling  within  either  of 
the  principles  considered  in  7A«  Jfoyor,  dte.  of  Ltiioa  v.  CAorUm;  a^ih  aa  The  BaiUr 
SwgeoM  of  London  v.  PAson  (2  Lev.  252),  which  was  an  action  of  anumpsit  for  money 
forfeited  by  a  by-law  ;  and  The  Dean  and  Chapter  of  SocheOer  v.  Pierce  (1  Campb.  466), 
which  was  assumpsit  for  use  and  occupation  :  and  it  was  contended  that  all  contract* 
to  be  binding  must  be  mutual,  and  that  therefore,  where  corporatimis  may  sue  upon 
aimple  contracts,  it  follows  as  a  legal  consequence  they  may  ako  be  sued.  But  we 
think  the  proposition  as  to  the  necessary  mutuality  of  contracts  was  stated  too  broadly, 
and  that  it  must  be  confined  to  those  oases  where  the  want  of  mutuality  would  leave 
one  party  without  a  valid  or  available  consideration  for  his  promise.  The  oases  last 
cited  do  not  therefore  shew  that  corporations  may  be  sued  on  parol  conteacts. 

It  was  argued  for  the  plaintiff,  ^at,  if  municipal  corporations  cannot  make  oootnets 
in  general,  yet  they  may  nevertheless  m^e  a  valid  aE^Mnntamt  of  an  attoniey,  with- 
out seal ;  and  the  annual  appointment  of  an  attorney  by  the  corporation  at  LradOD 
was  referred  to.  But  that  appointment  is  recorded;  and  in  The  Ma^  of  Thetfor^sem 
(1  Salk.  192,  3  Salk.  103,  2  Loid  Raym.  846,  Lord  Holt,  171),  Holt  C.  J.,  explained 
the  ground  upon  which  such  appointment  is  binding.  He  there  said,  and  the  rest 
the  court  concurred  with  him, "  that,  though  a  corporation  cannot  do  an  act  in  pus  ^07] 
without  their  common  seal,  yet  they  may  do  an  act  upon  record :  and  that  is  the  case 
of  the  city  of  l^ndon  every  year,  who  appoint  an  attorney  by  wwrant  of  attc»ney  m 
this  court  without  either  s^in^  or  signing ;  and  the  reason  is,  beoauae  tiiey  an 
estopped  by  the  record  to  say  it  is  not  their  act"  {1  Salk.  192). 

It  Mvpears  to  us,  therefore,  that  none  of  the  cases  or  atgmnmts  broui^t  befbrs  ua 
are  summent  to  establish  a  right  of  action  in  the  plaintiff  to  recover  l£e  amount  of 
.  the  bills  which  the  arbitrator  disallowed,  and  that  the  law  laid  down  by  the  court  of 
Exchequer  in  The  Mayor,  &c,  of  Ludha  v.  CharUon  must,  govern  this  caae. 

With  respect  to  the  appropriation  of  a  portion  of  the  money  received  by  the 
plaintiff  to  the  discharge  of  the  bills  No.  2  and  3,  it  appears  to  us,  that,  altJiou^  the 
plaintiff  could  not  have  m^untained  an  action  to  recover  the  amount  of  those  biUa, 
yet,  as  the  money  was  paid  generally  on  account  of  all  the  bills  after  these  two  billi 
were  delivered,  the  appropriation  of  the  money  made  by  him  at  the  time  cannot  now 
be  questioned.  The  claim  of  the  plaintiff  on  these  two  bills  was  a  just  and  equitable 
dum,  although  from  t^e  absence  of  a  conteaot  undw  seal,  ^  ooald  not  be  nuide  die 
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nibject  of  an  actum  in  a  court  of  law.  The  case,  therefore,  is  not  like  that  (A  Wright 
T.  Laing  (3  &  &  C.  166,  4  D.  &  B.  783),  where  there  were  two  eontracts,  the  one 
lawful,  the  other  forbidden  by  law,  and  wlwre  no  specific  ap|ffoptiation  had  been  made 
at  the  time  <rf  payment  (c). 

The  result  la,  that  the  verdict  must  be  entered  according  to  the  direction  of  Uie 
aihitnUxn-. 

Bule  aco(ncUn|^(d). 

[896]   FiTT  AND  Another  v.  CAsaANsr.   Nov.  24,  1842. 

[S.  C.  5  Scott,  N.  E.  902  ;  12  L.  J.  C.  P.  70 ;  6  Jur.  1125.] 

A.  agreed  to  purchase  thirteen  tons  of  palm  oil  scrapit^  from  B.  by  sample,  in  die 
bulk,  at  8L  per  ton.  A.  paid  a  deposit  of  221.,  and  B.  delivered  part  of  the  article. 
A.  then  gave  notice  that  the  quality  of  the  oil  delivered  did  not  correspond  with 
the  sample,  and  required  R  to  fetch  away  what  had  been  delivered,  and  to  repay 
the  22L  B.  resold  the  residue,  but  it  was  not  shewn  at  what  time  such  resale  took 
[dace.— Held,  that  A.  could  not  recover  the  deposit  as  money  had  and  received, 
unless  there  was  fraud  in  the  contract,  or  there  had  been  an  agreement  between  tiie 
parties  to  rescind  such  contract — Qutere,  whetiier  he  might  nave  recovered  if  the 
rwale  by  B.  had  been  before  the  notice  by  A. 

Assumpsit^  for  money  had  and  received.    Plea :  non  assumpsit. 

At  the  trial  before  Lord  Abinger  C.  B.  at  the  last  assizes  for  Surrey,  it  appeared 
tbat  the  action  was  brought  to  recover  the  sum  of  22L  which  had  been  paid  by  the 
plaintiffs,  who  were  ml  ami  tallow  merchants,  to  the  defendant,  aa  a  deposit  upon  the 
purchase  of  thirteen  tone  of  fiat  and  palm  oil  acrajungs,  at  81.  per  ton.  Before  the 
ooDtaact  was  ratered  int<^  a  samite  m  the  article  had  been  sent  to  tiie  tfaintiflh. 
Wishing  to  see  the  bulk,  tbey  sent  their  foreman,  who  inspected  and  sampled  it ;  and 
one  of  the  plaintiffs  afterwards  did  so  himself.  This  was  in  the  mouth  of  November. 
They  then  agreed  to  take  it  at  the  price  above  mentioned.  They  paid  the  221  on 
sccoiint,  and  five  tons  were  delivered  to  them ;  one  ton  at  one  tame,  and  the  remaining 
four  at  anoUier.  After  the  second  delivery  the  plaintiffs  complained  to  the  de-[899}- 
feudant  that  the  article  delivered  did  not  correspond  with  the  sunples ;  that  there 
TCs  a  quantity  of  rubbish  at  the  bottom  of  the  casks ;  and  on  the  3d  of  December 
^ey  gave  the  defendant  notice  to  take  away  the  casks  Aat  had  been  delivered,  and 
to  repay  the  221  Some  evidence  yna  given  on  t^e  part  of  the  plaintifib  in  order  to 
diew  that  the  defendant  agreed  to  resrand  the  contract,  and  only  required  time  to  pay 
back  the  money.  It  was  proved  ihe  defendant  had  sold  the  remaining  casks  to 
*  third  party  at  8L  lOs.  per  tcm ;  but  it  did  not  appear  at  what  tame  this  resale  took 
place. 

The  Lord  Chief  Baron  directed  the  jury,  t^t  iS  a  contract  was  entered  into  it 
could  not  be  rescinded,  unless  by  consent  of  both  the  parties,  except  in  a  case  of  fraud  ; 
and  he  left  it  to  them  to  say  ;  first,  whether  there  hfKl  been  any  fraud  in  the  sale  on 
the  part  of  the  defendant ;  and  secondly,  whether  there  had  been  an  agreement  to 
rescind  the  contract  llie  jury  negatived  both  points  and  returned  a  verdict  for  liie 
defendant 

(e)  A.  does  two  acts  of  service  for  E,  one  at  E's  request^  the  other  without  any 
povabte  request   Qusre,  whether  A.  can  i^ropriate  a  gmeral  payment  made  by 
to  a  daim  aet  up  by  A.  in  respect  of  the  hvbter  act 

((0  In  Com.  D^;.  Pleader  (2  B.  2)  it  ia  said,  "  tiut  the  corporation  must  appear 
^  u  \fi9B^  attorney,  appointed  under  thak  common  aeal ; "  oitiug  Bro.  Abr.  CoroiHSr- 
tions  et  Capacitiea,  28.  The  pkoitum  in  Brooke,  referred  to  by  Gomyna,  does  not  bear 
out  the  latter  statement;  but  in  tit  Garrantie  d'Attumey,  36,  it  is  said  "Per  Choke 
justice,  a  corporation  cannot  appear  but  by  attorney  by  deed  under  their  common 
■etl,  and  otherwise  ttie  warrant  (of  attorney)  ia  void ;  quod  non  negatur :  ideo  quare 
theuasgethereofatthisday;"  citing  21  E.  4,  13.  And  again,  in  tit  Corporations,  63. 
"Choke  J.  Warrant  of  attorney  of  a  corporation  shall  be  by  their  common  seal, 
•nd  othenrise  it  is  voki citing  21  E.  4,  7,  12,  27,  67.  See  also  B«x  v.  TJw  CiUf  of 
(Chafer,  Skin.  154. 
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Channell  Serjt.,  on  a  former  day  (Nov.  5)  Id  this  term  obtained  a  nile  nisi  f<x  a 
new  trial  on  the  ground  of  misdirection.  He  submitted  that  the  defendant,  having 
by  selling  the  residue  of  the  article,  put  it  out  of  his  power  to  perform  the  contract, 
the  plaintiffs  were  entitled  to  consider  it  as  rescinded ;  and  that  they  were  not  pre- 
cluded from  doing  so  by  having  received  and  retained  a  portion  of  the  arfacle,  as  they 
had  given  the  defendant  notice  as  soon  as  they  discoverod  that  it  did  not  ooTrespoiid 
with  the  sample.    He  cited  Gronmsell  v.  Lamb  (1  M.  &  W.  352). 

Sir  Thomas  Wilde  Seipt  (witit  whom  was  G.  Taylor)  now  shewed  cause.  The 

E*  itiffs  have  already  received  401.  worth  of  the  oil ;  they  have  paid  221.,  and  remain, 
]  therefore,  debtors  to  the  d^endant  in  the  sum  ci.  18L  on  aoconnt  iA  what  they 
actually  received  and  retained.  They  have  refused  to  receive  the  residue.  What 
then  was  the  defendant  to  do  ?  He  sells  the  residue — (for  the  fair  inference  is,  that 
such  sale  was  after  the  plaintiffs'  notice  that  tiiey  would  not  receive  the  residue) — 
intending  probably  to  charge  the  plaintiffe  with  the  difference  that  might  arise  in  the 
amount  on  such  resale.  But  it  turned  out  that  the  difference  was  in  favour  of  the 
defendant :  as  upon  the  re-sale  the  oil  fetched  lOs.  a  ton  more  than  it  had  been  sold 
for  to  the  plaiutifis.  That  fact  negatives  all  fraud  in  the  origimd  contract  The  re-sale, 
under  such  circumstances,  does  not  unount  to  a  rescinding  of  the  contract  by  the  delen- 
dfuit  If  there  has  been  a  breach  of  contract  on  his  part,  the  plaintifls  may  sue  on 
such  breach,  but  clearly  they  cannot  recover  in  the  present  form  of  action.  [Tiudal  C.  J. 
Non  constat  here  that  the  plaintiffs  have  not  used  the  oil  they  reoeived.]  The  plaintiA 
now  wish  to  present  their  case  as  if  they  were  desirous  to  complete  the  contract,  bat 
the  defendant  would  not  do  sa 

If  the  goods  had  been  re-«old  for  less  than  the  original  price,  the  defendant  would 
undoubtedly  have  been  entitled  to  sue  the  plaintiffs  for  damages  on  the  contract ;  but 
no  damage  arose,  as  the  goods  sold  for  more  than  the  plaintiffs  agreed  to  take  them 
for.  [Tindal  C.  J.  There  are  some  cases  in  which  the  goods  must  be  re-sold,  as  where 
they  are  perishable.]  OrofameU  v.  Lamb  is  very  distinguishable  from  the  present  case. 
That  was  an  action  to  recover  the  price  of  a  cutting  machine  manufactured  by  the 
plaintiff  for  the  defendant,  and  it  was  held,  that  the  defendant  might  shew,  under  tiie 
l^eral  issue  that  the  machine  was  sold  under  a  condition,  that  if  it  did  not  ansnrer 
its  parpose,  nothing  should  be  paid  for  it,  and  that  in  fact  it  turned  out  to  be  useless : 
ana  under  these  ciroumstanoes  it  was  [9011  also  held,  that  altitough  the  defendant 
was  not  proved  to  have  returned  the  article,  still  the  plaintiff  was  not  entatled  to 
damages  on  the  quantum  valebat,  without  shewing  some  new  contract  to  be  implied 
from  the  defendant's  dealing  with  the  article.  The  present  is  the  case  of  a  sale  cA 
a  commodity  in  bulk  with  a  part  delivery,  and  no  such  condition  therefore  can  be 
implied. 

Channell  Serjt.  (with  whom  was  Bovill)  in  support  of  the  rule.  In  December  t^e 
defendant  had  notice  to  take  away  the  oil  that  nad  been  delivered.  The  defendant 
sold  the  residue,  and  thereby  shewed  that  he  considered  the  contract  was  rescinded. 
[Tindal  C.  J.  There  is  no  date  to  shew  whether  the  re-sale  was  before  or  after  the 
pluntifis'  notice.  If  it  was  before,  the  plaintiffs  are  bound  to  shew  that.]  If  the 
contract  was  not  rescinded,  the  plaintiff  might  have  brought  an  action  for  its  ncm- 
completion.  [Tindal  C.  J.  Perhaps  they  would  have  found  it  difficult  to  prove  tliat 
t^ey  were  ready  uid  willing  "  to  pay  the  price  of  the  goods."  Manle  J.  Yon  say 
that  even  though  there  was  a  dissent  on  the  part  of  tiie  plaintiffs,  yet  the  defendant, 
by  selling  the  goods  to  a*  third  party,  has  entitled  the  phiintiflb  to  treat  the  contract 
as  rescinded.}  That  is  the  argument.  If  the  resale  had  been  after  action  brought^ 
it  would  have  been  wholly  immaterial ;  it  must,  therefore,  be  taken  to  have  been 
before.  [Maule  J.  The  plaintifla  could  only  have  been  in  the  right  in  giving  notice 
to  the  defendant  to  take  the  goods  back,  on  the  ^und  that  there  had  been  naud  in 
the  original  contract ;  but  fraud  has  been  negatived.  The  plaintifb  therefore  had  no 
right  to  give  t^t  notice,  and  can  derive  no  right  by  insisting  on  the  defendant's  doing 
that  which  he  was  not  bound  to  da]  It  was  not  necessu-y  to  give  any  notice,  except 
for  the  purpose  of  shewing  non-acceptance  of  the  goods.  The  plaintiflb  are  entitled 
to  recover  tke  money  which  has  [90^  been  paid  as  a  deposit  upon  a  contract  which 
the  defendiwta  have  not  performed,  and  ure  not  in  a  situation  to  perform.  [Coltman  J. 
Might  not  the  defendant  sue  upon  the  original  contract,  and  allege,  and  prove,  his 
readiness  and  willingness  to  fulm  the  same,  but  that  he  had  been  discharged  from  so 
doing  by  the  plaintiffs  X\    That  would  depend  upon  the  period  when  he  re-sold  the 
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goods.  If  he  had  done  so  before  he  received  the  plaintiffs'  notice,  he  clearly  would 
not  have  been  in  a  situation  to  prove  that  allegation.  GromseU  v.  Lau^  ie  an  authority 
to  shew  that  the  mere  retention  (rf  goods  by  the  vendee,  does  not  entitle  the  vendor 
to  rae,  either  on  the  original  oontraot^  or  on  an  impHed  new  oontraot,  unless  it  appears 
that  1w  has  made  use  of  the  goods.  [Sir  T.  Wilde  Serjt  In  that  case  it  was  ^art  of 
the  eonteact  that  if  the  article  sold  was  of  no  use  to  the  vendee,  it  should  not  be  pud 
for ;  and  it  turned  out  to  be  useless.]  In  Shipton  v.  Casson  (5  B.  &  C.  378,  8  D.  &  R. 
130),  A.  contracted  to  sell  and  deliver  to  B.  a  large  quantity  of  bark.  He  delivered 
a  gnuhll  part  only,  and  failed  to  complete  his  contract.  B.  never  returned  the  part 
delivered ;  and  it  was  held  that  A.  was  entitled  to  set-off  the  value  o|  that  part  against 
a  demand  which  R  had  against  him.  There  the  vendee  elected  to  retain  the  part 
which  had  been  delivered  to  him.  The  same  principle  was  established  in  Oxendale 
V.  iFdhtrdl  (b).  [Coltmui  J.  Is  it  not  incumbent  on  the  plaintiffs  to  shew  that  no 
action  could  be  maintained  against  them  1] 

TlMDAL  C.  J.  I  think  that  the  verdict  which  has  been  found  for  the  defendant 
in  this  oaae  ought  not  to  be  disturbed.  Two  points  were  left  by  the  Lord  Chief  Banm 
to  the  jjoy — just,  whether  tiiere  was  any  fraud  ^03]  on  the  part  of  the  defendant  in 
the  original  contract — and,  secondly,  whether  uiere  was  any  subsequent  agreement 
between  the  parties  to  rescind  their  contract.  The  jury  have  found  in  the  negative 
on  both  those  points  ;  and  the  evidence  appears  to  have  been  fully  sufficient  to  warrant 
their  finding.  But  there  a  third  circumstance  is  alleged  upon  the  part  of  the  plaintiffs 
as  entitling  them  to  recover :  namely,  that  the  defendant  resold  part  of  the  palm  oil 
scrapings — the  subject  matter  of  the  original  contract;— and  it  is  argued,  that  as  he 
has  thereby  incapacitated  himself  from  performing  the  original  contract,  the  law  will 
not  allow  him  to  retain  the  money  which  was  paid  to  him  on  account  thereof.  But 
anuming  that  to  be  so,  it  is  neoessaiy  for  the  plaintiffs  to  shew  when  the  re-sale  took 
jdftoe.  If  it  was  after  the  plaintiffs  had  signified  that  they  would  not  receive  the  rest 
of  the  goods,  it  certainly  was  not  necessary  for  the  defendant  to  keep  them  for  an 
nnfimited  time.  When  a  contract  is  rescinded,  both  parties  are  to  be  put  in  the  same 
condition  they  were  in  before  the  contract  was  entered  into.  The  time  of  the  re-sale, 
however,  in  this  case  is  left  a  perfect  blank.  An  inference  is  sought  to  be  raised  by 
my  brother  Channell,  that  the  re-sale  was  before  the  plaintiffs'  notice  that  they  would 
not  receive  the  rraidue.  But  there  is  no  evidence  of  that  fact ;  and  it  behoved  the 
plaintiflb,  who  relied  on  it,  to  establish  it.  I  own  I  should  rather  infer  that  the 
determination  of  the  plaintiffs  not  to  receive  the  residue,  was  the  first  in  order  of  time. 
Otherwise  it  is  not  easy  to  see  why  the  defendant  should  subject  himself  to  the  liability 
of  an  action  by  the  re^le  of  the  residue.  The  fair  inference  seems  to  me  to  be,  that 
the  plaintiffs  were  the  first  to  repudiate  the  further  performance  of  the  contract,  and 
then  the  conduct  of  the  defendant  would  be  consistent  with  what  the  law  would  allow. 
It  is  diflScult  to  see  how  an  action  for  money  had  and  received  could  be  [904]  maintained 
by  the  plointifis  unless  they  were  in  a  situation  to  recover  upon  the  original  contract, 
"nw  action  for  money  had  and  received  would  be  a  compendious  form  of  recovering 
back  the  deposit,  but  it  would  stand  upon  the  same  footing  as  the  right  to  sue  on  the 
contract  But  in  order  to  recover  upon  that,  the  plaintiffs  must  have  averred  that 
they  were  ready  and  willing  to  perform  their  part  of  the  contract,  and  in  the  proof 
of  that  allegation  they  must  have  failed. 

CoLTUAM  J.  If  it  had  been  proved  that  the  re-sale  by  the  defendant  took  place 
before  the  notice  by  the  plainti^  in  December,  I  should  have  thought  there  was  some 
vra^t  in  the  u^guments  which  have  been  urged  on  their  behalf ;  because  the  defendant 
would  have  been  disabled  from  suing  upon  the  contract,  which  was  an  entire  one.  And 
in  that  case  the  fact  of  part  of  the  goods  being  in  the  poasession  of  the  plaintiffs, 
would  not,  according  to  t^e  decisions,  have  operated  to  prevent  their  recovering  in 
this  iorm  of  action.  But  as  there  was  no  evidence  of  the  time  when  the  re-sale  took 
^aoe,  I  think  there  is  no  pretence  to  set  aside  the  verdict,  and  that  the  rule  must  be 


Ebskinb  J.  I  am  of  the  same  opinion.  The  plaintiffs  say  that  the  money  which 
ihey  seek  to  recover  in  this  action  was  paid  upon  a  contract,  which  has  since  been 
rescinded.  They  put  their  case  on  three  grounds :  first,  that  there  was  fraud  in  the 
onginal  contract  on  the  part  of  the  defendant,  which  authorised  the  plaintiffs  to  rescind 

(&)  9  R  &  C.  386,  4  M.  &  R  429.    See  also  Bkhardstm  v.  Dunn,  2  Q.  B.  218. 
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it ;  secondly,  that  there  was  an  agreement  between  them  and  the  defendant  tint  it 
should  be  rescinded ;  and,  '.'.la-dly,  that  the  conduct  of  the  defendtmt  in  having  re«4d 
the  residue  of  the  goods,  authorised  the  plaintiffs  to  consider  the  contract  as  rescinded. 
The  verdict  negatives  the  fraud  and  the  agreement  to  re-[906]-scind.  To  entitle  the 
plaintiffs  to  recover  on  the  last  ground,  t£ey  should  have  shewn  that  the  resale  \fj 
the  defendant  took  place  before  t^e  refusal  on  their  part  to  complete  the  contzaet 
But  there  was  no  evidenoe  to  that  effect  I  agree,  tl^nfore,  that  the  rule  mmt  be 
dischai^ied. 

MAinj!  J.  I  am  of  the  same  opinion.  In  order  to  entitle  the  plaintiffii  to  maBitam 
any  action  against  the  defendant,  it  is  necessary  that  he  should  be  in  the  wrong.  It 
is  incumbent  on  the  plaintiffs  to  shew  that.  Now  it  is  quite  consistent  wiu  the 
evidence  in  the  case  and  the  finding  of  the  jury,  that  the  oil  delivered  was  of  the 
quality  which  the  plaintiffs  were  bound  to  receive ;  and  that  the  defendant  r&wld  the 
residue  after  the  plaintiffs  had  refused  to  receive  It.  If  that  is  the  state  of  the  cue 
the  defendant  has  done  nothing  but  what  he  had  a  right  to  do.  Without  conddering 
whether  a  special  action  would  not  be  necessary  for  the  breach  of  contract,  if  the 
defendant  were  in  the  wrong,  or  whether  an  action  for  money  had  and  recaved 
would  be  maintainable,  X  think  the  evidence  does  not  shew  that  the  defendant  has 
done  any  t^ing  wrong,  and  therefore  that  no  action  will  lie  against  him  on  the  part 
of  the  plainti^  aad  consequently  the  present  action  for  money  had  and  receired 
cannot  be  maintained. 

Rule  discharged. 

[906]   ANONTMOU&   Nov.  25,  1S42. 

The  court  will  not,  on  the  last  day  of  term,  gruit  a  rule  msi  for  the  plaintiff  to 
bring  in  the  record,  in  order  to  enter  a  suggestion  to  eutitle  the  ddmdant  to 
douMO  costs. 

Bompas  Serjt.  moved  for  a  rule  calling  upon  the  plaintiff  to  bring  in  the  reeoid 
in  order  that  a  suj^eetion  might  be  entered,  to  entitle  the  defendant  to  double  oosta 
TiNDAL  C.  J.    The  rule  would  be  a  rule  nisi,  and  this  is  the  last  day  of  term. 
Per  curiam.   Bule  refused. 


Bbistowe  v.  Needhah.    Nov.  25,  1842. 

The  plaintiff  having  an  unsatisfied  judgment  to  a  large  amount  against  the  defendant, 
the  latter  obtained  a  rule  nisi  for  security  for  costs  in  a  subsequent  cause,  upon  the 
ground  that  the  plaintiff  lived  out  of  the  jurisdiction.  The  court  discharged  the 
rule,  upon  the  pMntiffs  underti^ng  that  the  jud^ent  should  be  set  off  gainst 
any  costs  to  which  the  defendant  mi^t  become  entitled. 

Chaunell  Serjt,  on  a  former  day  in  this  term,  had  obtained  a  rule  nisd  calling  upon 
the  plaintiff  to  shew  cause  why  he  should  not  find  security  for  costs,  on  the  ground  that 
he  was  resident  in  Jersey  out  of  the  jurisdicticm  of  the  court 

Sir  Thomas  Wilde  Sent,  now  shewed  cause,  upon  an  affidavit  which  stated  that 
the  plaintiff  had  an  unsatisfied  judgment  against  t^e  defendant  for  22,0001.,  which  tin 
learned  serjeant  submitted  was  a  sufiioient  answer  to  the  application. 

[907]  TiNDAL  C.  J.  The  better  course  will  be  that  the  presfflit  rule  should  he 
discharged,  upon  the  plaintiff  undertaking  to  allow  the  judgment  to  be  art  off 
against  any  costs  to  which  the  defendant  may  become  entitled. 

Per  curiam.   Bale  disohai^ed  aooordingly. 


Cauty  p.  Gyll.   Nov.  26,  1842. 

Where  money  paid  into  court  is  taken  out  in  satisfaction  of  part  only  of  the  plaintiff's 
demand, — there  being  other  issues  upon  which  the  parties  are  proceeding  to  Inal — 
the  plaintiff  is  not  entitled  to  tax  his  costs  under  B.  T.  T.  1  Vict 

Debt  The  declaration  ocmtained  five  counts,  claiming  5000L  in  each  ;  the  fint 
for  money  lent,  the  second,  for  money  paid ;  and  the  third,  fourth  and  upon 
accounts  stated. 
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Pleas :  First,  except  as  to  301.  parcel,  &c.  never  indebted.  Secondly,  as  to  the 
diird  eoimt,  except  as  to  301.,  that  the  account  was  stated  concerning  moneys  exceeding 
lOL  lost  at  gaming,  contrary  to  the  statute,  Soi.  Thirdly,  as  to  the  third,  fourth,  ana 
fifth  counts,  except  as  to  301.,  that  the  statement  of  the  accounts  was  obtained  by 
fraud.  F<HirthIy  and  fifth,  to  the  fourth  and  fifth  counts  respectively,  the  same  as 
lAn  second  plea.  Sixthly,  as  to  the  301  payment  into  court  IsBue  was  joined  upon 
tin  fint  five  pleas,  uid  as  to  the  sixth  jdm,  the  plaintiff  took  the  301  out  of  court  in 
hiD  satirfHction  of  all  tiie  causes  of  action  as  to  the  said  301.  parcel,  &c. 

He  pkiinliff's  attorney  at  the  time  of  delivering  the  issues  also  delivered  his  bill 
of  costs  comprising  the  whole  costs  of  the  suit,  including  that  of  the  replication,  with 
a  Dotice  of  taxation  on  the  following  day.  The  costs  were  taxed  accordingly,  no  one 
attending  on  the  part  of  the  defendant  A  summons  was  subsequently  [908]  taken 
oat,  calling  upon  the  plaintiff  to  shew  cause  at  chambers,  why  the  master's  allocatur 
should  not  be  set  aside,  or  why  the  taxation  should  not  be  reviewed,  or  why  all  pro- 
ceediiu;B  on  the  allocatur  should  not  be  stayed  till  after  the  trial  of  the  issues.  Gross- 
well  JT,  before  whom  the  parties  attended  in  pursuance  of  the  summons,  refused  to 
isakb  aay  order,  but  gave  two  days'  tame  to  l^e  defendant  to  api^y  to  t^e  court 

Bompas  Serjt  on  a  former  day  in  this  term,  had  obtained  a  rule  ma,  accordingly, 
is  t^e  tenns  of  the  summons. 

Cbannell  Serjt  now  shewed  cause.  The  question  is,  whether  in  iAaa  stage  of  t^e 
omse  the  plaintiff  is  entitled  to  what  may  be  termed  an  interlocutory  taxation  of  his 
costs.  It  is  submitted  that  he  is  so  under  the  rule  of  Trinity  Term,  1  Vict  (a) ;  by 
vhich  it  is  ordered,  that  "  the  plaintiff,  after  delivery  of  a  plea  of  payment  of  money 
into  court,  shall  be  at  liberty  to  reply  to  the  same  by  accepting  the  sum  so  paid  into 
coort  in  full  satisfaction  fuid  discharge  of  the  cause  of  action,  in  respect  of  which  it 
has  been  paid  in  ;  and  he  shall  be  at  liberty,  in  that  case,  to  tax  his  costs  of  suit,  wd 
in  ease  of  nonpayment  thereof  within  forty-eight  hours,  to  sign  judgment  for  his  costs 
K  taxed ;  or  the  pkuntitf  may  reply,  *  that  he  has  sustained  damages,'  (or,  '  that  the 
defendant  was,  and  is  indebted  to  mm,'  as  the  case  may  be,) '  to  a  greater  amount  than 
the  said  sum ; '  tuid  in  tite  event  of  an  issue  tAiereon  being  found  for  the  defmdant^  the 
defendant  shall  be  entitled  to  judgment  and  his  costs  of  suit"  The  present  case  falls 
deaify  witMn  the  first  branch  of  iMs  rule,  which  branch  has  no  necessary  oomiecti<m 
vitk  tiie  latter.  If  the  parties  go  on  to  trial,  and  [909]  the  defendant  should  BU(»eed 
npot  the  issues,  he  will  then  have  his  remedy  for  his  costs ;  but  the  plaintiff  seems  to 
be  entitled  to  Ms  costs  up  to  the  present  time.  [Maule  J.  This  appears  like  the  case 
of  a  tender  as  to  part  of  the  demand ;  in  which  case,  if  the  plaintiff  takes  the  money 
out  of  court,  and  yet  goes  on  to  trial,  he  has  never  been  considered  as  entitled  to  his 
costs  until  the  trial  is  at  an  end.] 

TiNDAL  C.  J.  I  think  the  meaning  of  the  rule  must  be  that  the  plaintiff  shall  be 
entitled  to  tax  his  costs  only  where  the  money  is  accepted  in  satisfaction  of  the  whole 
demand ;  and  not  where  there  are  other  issues  upon  which  the  partaes  are  proceeding 
to  trial 

Per  oniiam.    Bule  absolute. 

Bajalkt  v.  Bbkbiwn  akd  Six  Othxrs.  Nov.  25,  1842. 

la  trespass  against  several  defendants,  one  defendant,  who  alone  has  demanded  a 
declaration,  which  has  not  been  delivered,  is  not  entitled  to  sign  judgment  of  non 
pros,  for  all  the  defendants. 

This  was  an  action  of  trespass  against  seven  defendants.  The  writ  of  summons 
UBued  on  the  15t^  of  June  1841 ;  all  the  defendants  were  served  by  the  24th  of  that 
■acmth,  and  appearances  were  entered  for  them  by  the  28th.  No  further  steps  were 
taken  till  the  3d  of  June  in  this  year,  when  a  declaration  was  demanded  on  behalf  of 
the  defendant  Bivedon,  who  had  appeared  by  a  separate  attorney.  On  ike  8th  the 
^aintiff  obtained  an  otder  for  four  oays'  time  to  declare  against  Breedon ;  and  on  the 
13th  obtained  a  role  for  further  time  until  the  first  day  of  this  term.  On  t^e  7th 
November,  judgment  of  non  pros,  was  signed,  on  behuf  of  all  the  d^endants,  hy  the 
attorney  who  appeared  for  Keedon. 

(a)  Substituted  for  the  19th  rule  (Pleading)  H.  T.  4  Will  4. 
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[910]  Sir  T.  Wilde  Serjt,  on  a  former  day  in  this  t«rm,  upon  an  affidavit  of  Uie 
foK^ing  facta,  had  obtained  a  rule  nisi  to  set  aside  the  judgment  of  non  pros,  fw 
irr^^huity,  on  the  ground  that  as  there  had  been  a  demand  <^  deolamdon  oa  the 
put  of  one  defendant  alone,  the  plaintiff  was  only  in  default  in  respect  of  ikat  psr- 
tioular  defendant,  and  that  such  default  did  not  authorise  a  judgment  of  non  [ffOB.  oa 
behalf  of  all  the  d^endants. 

Bompas  Serjt  now  shewed  cause.    The  judgment  was  perfectly  regular.   The  rale 
is  thus  laid  down  in  Archbold's  Practice  (page  892,  4th  edit.),    "ft  the  action  lie 
against  several  defendants,  the  plaintiffs  may  be  non-prossed  by  any  one,  if  all  have 
appeared ;  but  if  all  have  not  appeared,  then  those,  or  any  of  those,  who  bave 
appeared,  cannot  non-pros  the  plaintiff,  even  in  trespass."    In  PltUpot  v.  MviUr 
(1  Dougl.  169,  n.)  Boiler  J.  said  there  was  a  difference  between  a  nolle  proeequi, 
and  a  judgment  of  non  pros. ;  for  that  by  the  tatter,  the  plaintiff  is  put  out 
court  as  to  all  the  defendants.    The  judgment  of  non  pros,  must  be  signed  iot 
all  the  defendants;  Pryce  v.  Foulkes  (4  Burr.  2418).    In  that  case  there  being 
seven  defendants,  they  signed  seven  distinct  judgments  of  uou  proa,  which  were 
set  aside  as  irregular  (see  also  PoweU  v.  IfkUe,  I  DougL  169).    [Maule  J.  The 
Direction  here  is,  tdiat  all  the  defendfmts  were  not  entitled  to  non-pros  tiie  plaintiff 
If  they  had  been  so  entitled,  perlu»H  one  might  have  signed  judgment  for  all 
There  has  only  been  a  demiwd  of  d!eclaration  by  one  defendant ;  the  plaintiff  niay 
still  declare  against  the  others.}    It  is  submitted  that  upon  the  authorities  the 
defendants  cannot  sign  several  judgmento  of  non  pros.    [Maule  J.    That  [911} 
must  be  where  they  are  all  entitled  to  judgment,  and  choose  to  avail  themselves 
of  their  right    In  Archbold's  Practice,  it  is  further  said,  after  the  rule  that  has  beea 
cited,  "uidess  the  plaintiff  have  actually  declared  against  some  of  them,  or  have  takeo 
out  a  rule  for  time  to  declare  aeainst  some  of  them,  in  which  case  the  others  may 
sign  jud^ent  of  non  pros."]    Boe  v.  Code  (2  T.  B.  257)  is  cited  as  an  authority  ifx 
that  position.   There  the  plaintiff  had  joined  two  persons  in  a  latitat,  and  had  sued 
one  onhr :  and  it  was  held  that  the  otiier  might  sien  judgment  of  non  pros.  Hw 
plaintiff  had,  in  effect^  severed  tAie  action,  and  it  was  ^e  same  as  if  he  had  brought  two 
separate  aotions.    Here,  the  action  is  joint    The  latitat  was  not  properly  the  eam.- 
menoement  of  the  action,  as  the  writ  of  summons  now  is.    It  was  a  mere  process  to 
bring  the  parties  into  court ;  and  bringing  two  parties  jointly  into  court,  would  not 
be  the  same  as  jointly  suing  them.    [Maule  J.    Upon  Breedon  alone  demaoding  a 
declaration,  might  not  the  plaintiff  have  declared  a^unst  him  alone  1]    Having  joined 
all  the  defendants  in  the  same  writ,  he  could  not  proceed  against  one  only.    He  mi^t 
have  declared  against  them  all,  notwithstanding  the  demand  for  a  declaratioa  was  fay 
one  only.    [Tindal  C.  J.    The  real  difficulty  appears  to  be  this.    One  defendant  oat 
of  seven  has  dgned  a  general  judgment  of  non  pros,  when  the  other  six  were  not 
entitled  to  it    What  authority  had  he  to  put  the  other  defendants  in  a  different 
position  1]   The  argument  is,  that  he  was  entitled  to  sign  for  all,    [Tindal  C.  J.  In 
the  cases  referred  to  it  appewa  that  all  the  defendants  had  the  right   The  right 
of  one  appears  to  be  coupled  with  a  condition — t^t  t^e  others  are  entitled.]    If  aXL 
the  defendants  have  appeared  they  are  all  entitled.    [Maule  J.    Suppose  all  have 
appeared,  and  one  of  them  [912]  wants  to  non-pros  the  plaintiff,  and  the  others  want  to 
go  on  with  the  action,  could  the  one  in  that  case  sign  for  alii]    It  is  submitted  that  he 
could.    If  one  defendant  sign  non  pros,  in  one  week,  and  another  in  another,  that 
would  be  bad.    [Maule  J.    If  there  can  be  only  one  judgment  of  non  pros,  that 
would  be  sc.]   There  is  no  difference  in  this  respect  between  a  nonsuit  and  a  non 
pros.    One  defendant  may  have  a  nonsuit  as  to  alL    In  AUmgUm  v.  Famwr  (2  Sdk. 
455)  it  was  held  that  in  trespass  against  four,  there  can  be  but  one  nonsuit  for  want 
of  deduing.    It  is  there  culed  a  nonsuit  instead  of  a  non  proB.(6).    In  Mnryi^  v. 
Donlan  (5  B.  &  0.  178.   Mw^  v.  Tomiati,  7  D.  &  R.  619)  it  was  held,  that  after 
jiKigment  by  dofiault  u;ain8t  one  of  two  defendants,  the  i^aintaff  upon  tiiw  trial  ol  ma 
issue  by  lAie  other  deienduit,  might  elect  to  be  nonsuited.   [Maiue  J.   Hiat  is,  as 
to  ^e  defendant  who  had  pleaded.   Abbott  G.  J.  there  exjKesBly  says,  **tbOTe  is  no 

(6)  Non  pros,  (non  prosecutus  est  breve),  is  the  law  Latin  term,  and  MHisuit  the 
law  French  term,  to  denote  that  the  plaintiff  has  made  default  in  prosecatiug  his 
action.  The  latter  term  is  now  used  with  reference  merely  to  such  an  abaDdoomwit 
taking  place  at  the  trial ;  but  this  is  a  nuidem  distinction. 


Digitized  by 


Google 


4  Ma.  *  o.  m. 


HAMLET  V.  BREEDON 


375 


nwranstency  in  allowing  a  plaintiff  to  be  nonsuited,  as  to  the  defendant  who  has  pleaded, 
aldiough  the  other  defendant  may  have  suffered  judgment  by  default"  Tindal  C.  J. 
It  is  a  nonsuit  qu&  the  one  who  goes  before  the  jury.  If  there  can  be  a  nonsuit  as  to 
one  defendant^  why  should  there  not  be  a  non  pros,  also?  Erskine  J.  Murphy  v. 
DoiUan  waa  a  case  ex  contractu.  Maole  J.  There  are  cases  in  which  an  action  lies 
^■iust  (me  only,  or  against  several  There  are  othws  where  the  acticm  must  be 
brought  agunst  several.  In  the  former,  if  more  than  one  defendant  are  joined  in  the 
action,  why  should  there  not  be  a  nonsuit  or  non  pros,  as  to  one,  and  the  case  proceed 
as  to  the  others  1] 

In  Palmer  v.  Fmiel  (2  Dowl.  P.  C.  507)  it  was  held,  that  in  an  action  against 
several  defendants,  a  judgment  of  non  pros.  can-[913]-not  be  si^ed  until  all  have 
i^ipeared.  A  plaintiff  cannot  now  include  four  persons  in  a  writ  of  summons,  and 
sueonl^twa  [Tindal  C.  J.  Is  that  sol  ColtmanJ.  By  the  rule  M.  T.  3  W.  4, 
Na  1,  it  is  ordered  "  that  every  writ  of  summons,  &c.  shall  contain  the  names  of  all 
the  defenduits,  if  more  tiian  one,  in  the  action,  and  shall  not  contain  the  name  or 
names  of  any  d^endant  defendants  in  nux^  actions  than  one."  But  it  does  not 
steta  that  a  ^aintiff  shall  not  declare  ujainst  fewer  Ota/a  he  has  summcmed.  Erskine  J. 
Suppose  a  summons  against  three,  ukTui  i^peajrance  by  all,  and  a  declaration  against 
two  only,  would  the  third  be  entitled  to  sign  a  judgment  of  non  pros,  as  to  all  T] 
Probably  he  would.  But  the  whole  proceedings  would  be  irregular.  A  discontinuance 
aa  to  one  would  clearly  be  a  discontinuance  as  to  all.  One  defendant  cannot  demand 
a  declaration  and  sign  a  judgment  of  non  pros,  and  then  another  defendant  make  a 
separate  demand  and  separately  non  pros.  After  the  demand  of  declarati(m  by  one 
the  plaintiff  is  bound  to  deliver  the  declaration  aeainst  all.  [Tindal  C.  J.  The 
argument  would  be  as  strong  if  some  of  the  defendants  had  not  appeared.}  There 
euinot  be  a  non  pros,  until  all  have  appeared.  [Tindal  C.  J.  The  plaintiff  need 
not  declare  till  there  has  been  a  demand  of  declaration.]  There  has  been  a  demand 
here  hy  one  defendant  who  is  sued  jointly  with  others.  ColdieeU  v.  Blake  (a)'  may  be 
retied  apm  on  t^e  other  side.  That  case  is  not  veiy  intelligible.  It  is  stated  tasA  a 
motiMi  waa  made  to  set  aside  Idle  declaration  for  irregularis,  and  tiiat  the  <mly 
.  against  the  defendant  was  against  two,  of  whom  the  defendant  was  one  {by. 


It  was  ocmtended  that  the  |^14]  declaration  ought  to  correspcmd  with  the  writ,  and 
the  rule  of  M.  T.  3  W.  4  (which  has  been  cited  by  the  court  in  this  case)  was  referred 
to.  And  Lord  Abinger  C.  B.  said :  "Your  objection  at  present  is  too  early.  You 
will  be  in  time  when  the  plaintiff  has  declared  against  the  other  "  (a)'.  [Tindal  G.  J. 
The  learned  judge  meant  that  there  was  no  irregularity  at  that  time,  and  that  the 
drfeodant  should  wait  to  see  if  the  plaintiff  declared  against  the  other  defendant  in 
another  action,  and  then  there  would  have  been  an  irr^ularity  (b)'.  The  learned 
■nrjeont  ako  referred  to  Knowles  v.  Jt^itson  (2  DowL  P.  C.  663). 

Tindal  C.  J.  If  any  distinct  authority  or  precedent  had  been  shewn  that  where 
one  (rf  sevwal  d^endants  was  in  a  condition  to  ncoi  pros,  dke  plaintiff,  and  the  rest 
were  not,  the  one  might  sign  judgmont  for  all,  we  must  have  yielded  to  it  But  no 
cue  or  reason  has  been  adduced  to  shew  that  one  d^endant  may  put  ^bo  others  in  a 
ntuation  in  which  they  could  not  place  themselves.  Mwphy  v.  Donkm  shews  that  a 
plaintiff  may  be  nonsuited  with  respect  to  one  defendant  only ;  and  I  am  unable  to 
ne  why  a  defendant  who  has  alone  demanded  a  declaration  should  not  be  allowed  to 
ago  judgment  of  non  proa,  as  against  himself  only.  I  am  of  opinion,  therefore,  that 
the  present  judgment  is  irregular,  and  must  be  set  aside. 

COLTMAN  J.  I  am  of  the  same  opinion.  If  it  could  have  been  shewn  that,  where 
there  was  a  writ  of  summons  against  sever^  defendants,  the  plaintiff  could  not 
dedare  against  some  of  them  only,  I  should  have  thought  the  fu*gument  on  the  part  of 
the  defeudante  in  t^  case  would  have  been  entitled  to  great  oonsideration.  [916] 
fii^  tiw  wHHWf,  as  well  as  the  language  (rf  the  rule  which  has  been  referred  to,  shew 
tint  soeh  is  not  the  law.   And  I  see  no  reason  why  a  non  pros,  as  to  (me  ci  several 

{ay  3  DowL  P.  C.  656.  a  C.  per  nom.  CaldweU  t.  Blake^  2  C.  M.  &  B.  249, 
STynrh.  618.  ,    ,  . 

{by  "It  appeared  that  the  writ  of  summons  was  against  two,  ^V«c^  ™*  aeotarsr 
tioB  was  against  one  only 2  C,  M.  &  K.  249. 

{ay  See  Palmer  v.  Beale,  9  Dowl.  P.  C.  529. 

{by  See  Pi^  V.  HHiaUe^,  1  N.  G.  71. 
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defendants  should  enure  so  as  to  put  the  case  out  of  court  as  to  all  the  rest  I  dunk, 
therefore,  the  judgment  in  this  case  was  irregulai'ly  signed. 

Erseine  J.  Before  the  rule  of  M.  T.  3  W.  4,  a  puintiff  might  have  issued  a  writ 
against  four  parties,  and  might  have  proceeded  in  one  action  against  two  of  them,  and 
in  another  against  the  other  two ;  or  he  might  have  issued  different  write  a^dmt 
several  defendants  in  the  same  action.  But  this  has  been  altered  by  the  rule  in 
question.  That  rule  however  does  not  say  that  the  writ  of  summons  must  be  agiinst 
all  the  defendants  and  no  one  else.  And  that  explains  the  expression  of  Lord  Alnnger 
in  OMweU  v.  Blake.  The  practice  in  this  respect  is  left  as  it  was  before  the  new  m% 
that  a  plaintiff  may  issue  the  writ  against  several,  and  may  declare  aeainst  torn  di 
them  only.  No  authority  has  been  cited  to  shew  tiiat,  where  one  dnenduit  is  in  a 
condition  to  non  pros,  the  plaintiff,  and  the  others  are  not,  the  one  may  not  agn 
judgment  as  regards  himself.  I  think  he  may  do  so;  but  not  as  regudstheotiin 
defendants. 

Maxjle  J.  I  also  think  this  rule  must  be  made  absolute  on  the  ground  that  one 
defendant  is  not  entitled  to  si^  a  judgment  of  non  pros,  for  all  the  other  defen- 
dants, who  are  not  themselves  in  a  situation  to  non  pros,  the  pluntiff.  The  plaiirtaff 
in  this  case  is  not  bound,  as  the  proceedings  stand  at  present,  to  ^  on  against  all  the 
defendants.  One  defendant  has  a  just  ground  of  complaint,  inasmuch  as  haitiag 
called  upon  the  plaintiff  to  proceed  against  him,  the  plaintiff  has  not  done  so.  That 
lu^ht  of  complaint  is  satisfied  by  his  power  to  enter  [91^  a  non  pros,  as  r^aids 
himself.  It  IB  said  the  jud^ent  must  he  as  to  all,  even  tihougfa  the  others  are  not 
in  a  situation  to  call  for  it  But  there  is  no  default  on  the  port  of  the  plaintiff  exoopt 
as  against  one,  and  he  may  take  advantage  of  it.  Suppose  the  odiera  wished  the 
cause  to  go  on ;  it  would  be  very  strange  that  the  plaintiff  should  be  non-fHTOSsed  » 
to  those  with  respect  to  whom  there  bad  been  no  de&ult. 

Bule  absolute. 


Johnson  and  Another,  Assignees  ot  Bidgway,  a  Bankrupt,  r.  Shaw. 

Nov.  26.  1842. 

[S.C,  12L.J,  CP.  112.} 

A.  consigned  goods  to  B.,  a  factor,  who  sold  them  to  C.  B.  having  become  bwikrupt, 
his  assignees  sued  C.  for  the  price  of  the  goods,  which  were  also  claimed  by  A 
Held,  tmit  C.  was  entitled  to  t£e  benefit  of  uie  interpleader  act 

This  was  an  action  for  goods  sold  and  delivered  by  Bidgway  before  his  bankruptcy. 
The  goods  were  also  claimed  by  one  Benter,  who  had  consigned  them  to  Bidgway, 
as  his  factor. 

Talfourd  Serjt,  on  behalf  of  the  defendant,  having  obbuned  a  rule  under  the  first 
section  of  the  interpleader  act  (1  &  2  W.  4,  c.  58). 

Sir  Thomas  Wilde  Serjt  now  appeared  for  Benter,  and  contended  that  his  client* 
as  consignor  of  the  goods  to  a  factor,  had  a  right  to  follow  them ;  for  never  haviiv 
been  the  property  of  the  bankrupt,  they  would  not  pass  to  his  assignees. 

Channell  Serjt,  for  the  plaintiffs,  argued  that  it  was  doubtful,  apon  the  authority 
of  James  t.  Pritchard  (8  DowL  P.  C.  890),  whether  this  case  was  within  the  inter- 
pleader  act  The  \Q1T]  plaintiff  in  that  case  having  sold  to  the  d^ndant  a  ri^  of 
hay  belonging  to  a  deceased  person,  and  S.  having  afterwards  taken  out  administratioa 
and  claimed  uie  price  of  the  hay,  it  was  held  that  the  defendant  could  not  be  relieved 
under  the  act  Here,  if  the  bankrupt  had  been  the  plaintiff  and  had  sued  the  defen- 
dant, and  Benter  had  put  in  his  claim,  the  defendant  would  not  have  been  entitled 
to  an  interpleader  rule.  [Tindal  C.  J.  The  whole  question  arises  in  oonseoaence  <tf 
the  representative  character  of  the  plaintifis.]  In  the  case  referred  to  tne  party 
claimed  in  a  representative  character.  [Erskine  J.  In  that  case  the  pUuntiff  was 
sedking  to  enforce  a  contract  made  with  hinuelf ;  here,  the  contract  was  made  with 
uiother  party.] 

TiNDAL  G.  J.  I  think  there  should  be  an  issue  between  the  assignees  and  Renter 
to  try  whether  at  the  tame  of  the  bankruptcy  the  latter  was  eotitlea  to  th«  goods  <r 
any  part  thereof. 

Per  curiam.   Bule  aooordingly. 
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[918]   Wood  v.  Heath.   Nov.  26,  1842. 

A  gaoler  has  no  right  to  ftpply  for  the  discharge  tA  a  debtor  in  execution,  under  the 
Stat  48  G.  3,  0.  123.  Siuh  an  application  can  only  be  made  on  behalf  of  the  debtor 
hhnBelf. 

Chaunell  Swjt.  on  a  fOTmer  day  in  this  term  had  obtained  a  rule  calline  upon  the 
{diiDtiff  to  shew  cause  why  the  defendant  should  not  be  discharged  out  of  the  custody 
of  the  marshal  of  the  Quel's  prison;  the  defendant  having  lain  in  prison  twelve 
ealendar  months,  next  before  the  making  the  application,  in  execution  on  a  judgment 
at  the  plaintiff's  suit  for  a  debt  not  excwding  201.  The  application  was  made  under 
Uie  statute  48  6.  3,  c.  123,  s.  1  (a),  on  behall  of  the  marshal. 

[919]  Dowling  Serjt  now  shewed  cause.  The  application  under  the  48  G.  3, 
c  123,  can  only  be  made  on  behalf  of  the  prisoner.  The  words  of  the  statute  are 
express  upon  this  point.  There  is  no  compulsoiy  power  either  in  that  act  or  in  the 
1  A  2  Vict,  c  1 10,  or  in  the  act  for  consolidating  prisons,  5  &  6  Vict.  o.  22,  by  which 
«  prisoner  can  be  compelled  to  seek  his  discharge.  The  defendant  is  not  even  made 
s  party  to  the  present  rule^  which  was  served  upon  the  plaintiff  alone. 

Channell  Serjt.  in  suf^port  cl  the  rule.  It  must  he  admitted  that  in  ai\  former 
esses  the  applicatarai  for  a  discharge  under  the  48  G.  3,  c.  123,  appears  to  have  been 
made  on  behalf  of  the  defendant   But  there  seems  no  reason  why  it  should  not  be 

(a)  "  Whereas  it  might  tend  greatly  to  the  relief  of  certain  debtors  in  execution 
for  small  debts,  and  at  the  same  time  occasion  no  material  prejudice  to  trade  Mid 
puUic  credit,  if  such  debtors  should,  after  a  limited  period  of  imprisonment,  be  allowed 
the  benefit  of  a  dischai^  therefrom,  the  creditors,  at  whose  suit  they  were  so  in 
execution,  beins  at  the  same  time  authorised  to  take  out  other  writs  of  execution 
i^Dst  the  land  and  goods  of  such  debtors,  or  to  use  other  remedy  for  die  satisfaction 
ol  their  debts,  as  if  the  persons  of  such  debtors  had  never  been  taken  in  execution ; 
be  it  enacted,  that  from  and  after  the  passing  of  this  act,  all  persons  in  execution  upon 
uv  judgment,  in  whatsoever  court  the  same  may  have  been  obtained,  and  whether' 
neh  court  be  or  be  not  a  court  of  record  for  any  debt  or  damages  not  exceeding  the 
nm  of  20L,  ezdusive  of  the  costs  recovered  by  such  judgment,  and  who  shall  liave 
Un  in  prison  thereupon  for  the  space  of  twelve  successive  calendar  months  next  before 
the  tame  of  their  application  to  be  discharged,  as  hereinafter  mentioned,  shall  and 
Bwy,  upon  his,  her,  or  their  application  for  tMt  purpose  in  t«rm  time,  made  to  some 
one  of  His  Majesty's  superior  courts  of  record  at  Westminster,  to  the  satisfaction  of 
•och  court,  be  forthwith  dischar^d  out  of  custody,  as  to  such  execution,  by  the  rule 
or  order  of  such  court,"  &c.  "Provided  always,  that  for  and  notwithstanding  the 
discharge  of  any  debtor  or  debtors  by  virtue  of  this  act,  the  jud^ent  whereupon  any 
•uch  deotor  or  debtors  was  or  were  taken,  or  charged  in  execution,  shall  nevertheless 
eontinue  and  remain  in  full  force  to  all  intents  and  purposes,  except  as  to  the  taking 
in  execution  the  person  or  persons  of  such  debtor  or  debtors  thereupon,  as  is  herein- 
sfter  provided ;  and  that  it  shall  and  may  be  lawful  for  the  creditor  or  creditors,  at 
whose  suit  audi  debtor  or  debtors  has  been,  was,  or  were  so  taken  or  chargwl  in 
encotkm  to  t^e  out  all  such  execution  or  executions  on  every  such  judgment  agaiiut 
dM  lands,  tenements,  hereditaments,  goods,  and  chattels  of  fuiy  such  debtor  or  debtors 
(other  than  and  except  the  necesswy  wearing  apparel,  &c.),  or  to  bring  any  such  action 
or  say  such  judgment  against  such  debtor  or  debtors  respectively,  or  tO' bring  any 
Mich  addon,  or  use  any  such  remedy  for  the  recovery  and  satisfaction  of  his,  her,  or 
thdr  demand,  against  any  other  person  or  persons  liable  to  satisfy  the  same  in  such 
ud  the  same  manner,  but  in  such  and  the  same  manner  only,  as  such  creditor  or 
creditors  otherwise  could  or  might  have  done  in  case  such  debtor  or  debtors  had  never 
been  taken  or  charged  in  execution  upon  such  judgment :  Provided  always,  that  no 
(kbtor  or  debtors  who  shall  be  duly  ducharged  in  pursuance  of  this  act,  shall  at  any 
time  afterwards  be  taken  or  chained  in  execution  upon  any  judgment  herein  so  as 
before  declared,  to  oontaime  and  remain  in  f lUl  force,  nor  he  arraned  in  any  action  to 
be  brought  on  any  sach  judgment ;  and  that  no  proceeding  whatsoever  by  scire  facias, 
actini,  or  otherwise,  shall  be  maintained  or  had  agunst  the  bail  in  any  action  upon 
jndgmeuty  wherein  the  defendant  or  defendfuits  shall  have  been  charged  in 
execution,  and  afterwards  discharged  by  virtue  of  the  provisions  of  this  act" 
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made  by  the  gaoler.  The  prisoner  is  receiving  the  prison  allowance,  and  is  a  [9201 
charge  upon  the  county ;  and  it  might  give  rise  to  a  collusion  between  a  prisoiier  ana 
a  plainti^  if  the  former  could  not  be  discharged  except  upon  his  own  applicatioo.  Tba 
gaol  too  might  be  inconveniently  crowded.  Although  the  preamble  of  die  statato 
nteaks  of  "  me  relief  of  debtors,"  that  is  not  the  only  object  of  the  sot  The  wwda  d 
the  enactment  are,  that  persons  in  execution  under  Uie  circumstance  there  stated 
"shall  and  may"  be  discharged.  In  Ex  parte  Chuan  (Chitt  Stat  589,  o.)  the  cowt 
of  King's  Bench  held  that  this  clause  was  compulsory  on  the  court,  and  that  they  had 
no  power  to  compel  the  defendant  to  assign  his  property.  Langdon  v.  Ibmter  (13 
Price,  186),  and  Wood  v.  Kelmerdme  (2  Y.  &  J.  10),  are  to  the  same  effect.  [Maule  J. 
If  the  defendant  is  discharged  has  the  plaintiff  any  remedy  7]  If  he  is  ^hai^ 
under  this  act  the  plaintiff  may  have  an  execution  against  the  lands  and  goods  the 
debtor.  [Maule  J.  Possibly  a  defendant  may  choose  to  stay  in  prison  rather  thu 
have  his  goods  taken  in  execution.] 

TiNDAL  C.  J.  From  tiie  preamble  of  the  statute  it  was  obviously  passed  for  the 
benefit  and  rellM  of  debtors.  And  the  enacting  pait  says  that  persons  in  ezecation 
may  be  discharged  "  upon  his^  hefj  or  tiieir  application ; "  whioh  must  mean  upon  th»r 
own  application.  If  we  were  to  hold  that  a  party  might  be  discharged  upon  tlie 
application  of  the  marshal,  we  should  in  effect  be  giving  nim  the  power  to  chai^  the 
j^intiff's  remedy.  A  defendant  in  custody  has  wie  power  to  do  so,  but  no  one  eke. 
The  words  of  the  statute  being  so  clear,  the  rule  must  be  discharged  with  oosts. 

Per  curiam.    Bule  discharged  with  coets. 


[921}  Aldbidob  V,  HowABix   Nov.  8, 1842. 

[a  C.  6  Soott,  N.  a  623.} 

Covenant  against  a  lessee,  upon  a  covenant  whereby  undertook  to  pay  an  additional 
rent  of  1001.  per  acre  for  pasture  land,  which  he  should  "ear,  plough,  break-up,  dig, 
use,  or  convert  to  tillage  or  for  brick  earth,  or  for  any  other  purpose  whatever,  the 
quarterly  payment  of  such  further  rent  to  be  made  on  the  day,  &c.,  which  should 
first  happen,  next  aft«r  such  earing,  ploughing,  breaking  up,  digging  or  using,  (ff 
converting  to  any  other  use  than  for  meadow  or  pasture  land. '  The  breach  ass^ned 
was,  that  the  defendant  had  used  and  converted  the  land  to  the  uses  and  purpoeeB 
of  a  race-course  and  ground  for  training  hcn^. — Qua  re,  whether  using  the  land  as 
a  race-course  was  a  breach  (A  the  covenant  1 — ^e  defendant  having  demurred 
generally  to  the  declaration,  the  court  adnsed  him  to  amend,  on  the  ground,  tbst 
uie  question  was  rather  one  of  foot  for  a  jury  than  of  law. — To  a  breach  whii^ 
alleged  nonpayment  of  the  rents  reserved,  the  defendant  pleaded,  "  as  to  so  much 
of  the  declaration  as  related  to  the  sum  of  IdOL  parcel  of  the  alleged  arrears  of 
rent  in  the  declaration  first  mentioned,"  that  after  the  same  became  due,  and  beftae 
the  commencement  of  the  action,  the  plaintiff  took  and  distrained  certain  goods  of 
J.  S.  being  upon  the  demised  premises,  and  sold  them  for  a  sum  greater  than  the 
amount  of  the  arrears  of  rent^  and  thweby  satisfied  and  discharged  the  last-mentioued 
arrears ;  Held  no  answer. 

Covenant.  The  declaration  stated  that  one  Busby  before  and  at  the  time  of  the 
making  of  the  indenture  therein^ter  mentioned,  was  seised  in  his  demesne  as  of  fee, 
of  andin  the  lands,  &c.  with  the  appurtenances  thereinafter  mentioned  to  have  been 
demised  to  the  defendant ;  and  the  said  Busby  being  so  seised  on  the  7th  of  Novembw 
1833  by  a  certain  indenture  then  made  between  the  said  Busby  of  the  one  part,  and 
the  dffiendant  of  the  other  put  [profert  of  the  counterpart],  did  demise  nnto  IAm 
defendant  certain  lands  with  the  appurtenances  (habendum)  unto  the  defendant,  hia 
executors,  administirators,  and  assigns  from  the  29th  of  September  t^en  last  past  for 
the  term  of  seven  yean  then  next  ensuing,  yielding  and  paying  therefore  daring  the 
said  term  to  Busby,  his  heirs  and  assigns,  the  clear  yearly  rent  of  1801.,  at  or  upon 
the  four  quarterly  days  therein  mentioned,  &c.,  by  equal  portions,  clear  of  land  tax, 
&c.,  the  first  payment  thereof  to  be  made  on,  &c  ;  and  also  yielding  and  paying  unto 
Busby,  his  heirs  and  [922]  assigns,  at  or  upon  the  days  and  times  luoreaaid,  over  and 
above  the  said  rent  of  1801.,  the  rent  of  1001.  per  acre  by  the  year,  and  so  in  propor- 
tion for  any  greater  or  less  quantity  than  an  acre  of  the  pasture  land  thereby  demised, 
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wUdi  tin  defendant^  his  ezeoaton,  adminiBtratorg,  or  assigns  should  at  my  time, 
dnriDg  tiie  term  thereby  gnmted,  ear^  plough,  break  up,  di^  use,  or  oonvert  to  tillage, 
«  for  hatk  earth,  or  for  any  other  purpose  whatsoevefi  or  Mould  suffer  to  be  so  done ; 
the  first  qoarterly  payment  of  such  further  rent  to  be  made  on  the  day  of  the  j^y- 
ment  of  the  first-named  yearly  rent  whioh  should  first  happen  next  ^ter  such  earing 
{^Dudking,  breaking  up,  digging,  using,  or  convertiD^  to  aoy  other  use  than  for 
mesoDW  or  pasture  land;  and  also  jrielding  and  paying  unto  Busby,  his  heirs  or 
MsigDs  at  or  upon  the  days  or  times  therein  above  limited  for  payment  of  the  said 
jwky  rent  of  180L,  over  and  above  the  same  rent^  the  sum  of  501.  by  the  year,  in 
em  tbs  defenduit,  his  executors,  administoators,  or  assise  should  mow  more  than 
van  mm  in  any  one  ymc  of  tiie  said  term  without  dunging  the  land  so  mown  in  a 
pnopsr  hiubandlike  manner,  according  to  a  covenant  thereinafter  contained ;  the  first 
^Qut^y  payment  thereof  to  beipn  and  be  made  on  the  day  of  |Hyment  of  the  said 
jmAy  rent  td  180L,  which  shouM  happen  next  after  such  mowing  and  omission  of 
dimg^  as  aforesaid ;  uid  the  defendaiit  did  t^ereln^  covenant,  with  !&isb;y,  his  heirs 
■ad  angDS,  amoDgst  other  things,  that  he,  the  defenciant,  his  executors,  administrators, 
or  udgns,  should  and  would  yearly  during  the  said  term  thereby  granted,  well  and 
tnily  pay,  or  cause  to  be  paid,  unto  the  said  Busby,  his  heirs  or  assigns,  the  said  yearly 
not    IdOL,  and  also  the  said  several  increased  or  contingent  rent^  if  payable  at  the 
j    dajB  sod  times  thereinbefore  limited  and  appointed  for  the  payment  thereof  as  aforesaid, 
I    vending  £923]  to  the  respective  reservations  thereof,  and  the  true  intent  and  meaning 
tile Bsidindaiture ;  and  also  should  [pay  all  taxes, &c.] ;  and  also  should  and  would 
I    at  Ub  sod  their  own  {n-oper  costs  and  ch^ges  from  time  to  time,  and  at  all  times  during 

(&e  ttid  term  as  ocoasion  should  require,  repair,  uphold,  &o.,  t^e  hedges,  ditches, 
j    Mmgii^  to  the  said  lands  and  premises  in,  liy,  ana  with  all  and  all  manner  of  neces- 
I    mryn^miiom  and  amendments  whatsoever ;  and  should  and  would  protect,  preserve, 
ad  keep  the  qnioksets  «id  hedges  of  or  belonging  to  the  said  demised  lands  and 
inmins  from  spoil  or  hurt  by  great  or  small  cattle,  or  otherwise ;  md  should  and 
woold  weed  and  take  care  of,  by  every  means  in  his  and  their  power  the  scud  quick- 
wts  ud  hedges,  and  make  ^x>d  the  parts  that  should  die  or  decay ;  and  should  and 
wniJd  ose  ttie  said  lands  in  all  respects  in  a  husbandlike  manner,  and  well  and 
nfficieatly  manure  and  keep  the  said  lands  and  premises  in  good  heart  uid  condition, 
ud  lay  and  epnaid  thereon  sometime  during  t^e  third  and  sixth  years  of  the  said 
tmo,  at  and  after  the  rate  of  twelve  cart-loads  of  good  rotten  dung  per  acre,  and  should 
pn  notice  to  the  said  Busby,  his  heirs  or  assigns,  or  their  agent  or  steward  in  London, 
of  thdr  intention  of  so  nuuiuring  the  same  seven  days  previous  to  the  said  manure 
Inng  ipread  upon  the  said  kuid ;  and  also  should  and  would,  at  the  expiration  of  the 
aid  tens,  peaceably  leave  and  yield  up  tke  said  lands  and  premises  so  well  and  suffi 
ontly  amtained,  amended,  nudntained,  and  kept  favnched,  scoured,  and  manured, 
onto  the  said  Busby,  his  heirs  or  assigns,  and  leave  the  hedges,  ditches,  and  fences  in 
^ood  state  and  condition  as  by  the  said  indenture,  referenoe  being  as  by  the  said 
ntdentiire,  reference  being  thereunto  had,  would  amongst  other  things  more  fully 
^poer :  by  virtue  of  which  said  demise  the  defendant  afterwards,  to  wit,  on  the  day 
H>d  [9241  year  first  aforesaid,  entered  into  and  upon  all  and  singular  the  said  demised 
luds  and  premisee,  with  the  appartaaances,  and  became  and  was  possessed  thereof  for 
the  aid  term  so  to  him  thereof  granted  as  aforesaid ;  and  afterwards  and  during  the 
ttid  tena  and  in  the  lifetime  of  the  said  Busby,  to  wit,  on  the  Ist  of  January  1837, 
the  defendant  uaed  and  converted  to  and  for  other  and  different  uses  and  purposes 
thio  for  meadow  or  pasture  land,  to  wit»  the  uses  uid  purposes  of  a  race-course  and 
ffaad  for  training  horses,  divers  portions  of  the  said  demised  lands  andpremises  being 
i  ■ndow  and  pasture  land,  to  wit,  four  acres  thereof,  and  kept  and  oontanued  the  same 
*>  wed  and  converted  as  aforesaid  for  a  long  space  of  time,  to  wit,  thence  until  and 
;   It  the  expiration  of  the  said  term ;  whereupon  the  defendant,  under  and  by  virtue  of 
'   t^  nid  Busby,  hia  heirs  and  assigns,  upon  and  from  the  first  day  of  payment  of  the 
■id  yeariy  rent,  which  happened  next  after  his  so  using  and  converting  t^e  said 
I   pntioDB  of  the  said  demised  lands  and  premises  as  aforesaid,  and  thence  during  the 
:   nnaindw  of  the  said  term  over  and  above  the  said  rent  of  1801.,  the  said  additional 
I    not  of  IDOL  fcH*  each  and  every  acre  of  the  said  demised  lands  uid  premises  so  used 
I   'od  converted  as  aforesaid,  and  which  said  further  rent  amounted  in  the  whole  to  a 
^Kf)t  mm  in  each  and  every  year,  to  wit,  the  sum  of  4001.    The  declaration — after 
dt^jag  that  die  lessor,  Bosby,  during  the  oontinoance  of  the  term  devised  a  port«m 
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the  demised  premises  to  one  Aldridge  in  fee,  and  afterwards  died  seised  of  the  revHskn, 
and  that  upon  the  death  of  Aldridge  intestate,  aud  without  issue,  the  pluntiff,  as  hv 
eldest  brotW,  and  heir^t-law,  became  and  was  seised  as  of  fee  <rf  and  in  the  rsveraoo 
of  tile  said  portion  of  the  demised  landa  and  premises,  wi^  the  af^nirteiuoeea  n 
devised  to  the  said  Aldridge;  and  that  the  saia&isby  and  Aldiulge,  ^I3S\  and  the 
plaintiff  respectively,  at  ail  times  since  the  making  of  the  said  indenture  hidierti^ 
during  the  several  periods  in  which  they  were  respectively  so  seised  as  aforesaid,  ful- 
filled and  kept  all  things  in  the  said  indenture  contained  on  their  parte,  roapedavely 
to  be  fulfilled  aud  kept  according  to  the  tenor,  &c.  of  the  aud  indenture— averred, 
nevertheless,  that  after  the  making  of  the  said  indenture,  and  during  the  aaid  tern 
thereby  granted  as  aforesaid,  and  after  the  said  respective  deaths  of  the  said  Busbf 
and  Aldridge,  and  whilst  the  plaintiff  was  so  seised  of  the  said  reversion  of  viA 
in  the  said  parcels  of  the  said  demised  lands  and  premises  with  the  appurtraanceB  as 
aforesaid,  to  wit,  on  the  2i)th  of  September  1840,  a  large  sum  of  money,  to  wit^  the 
sum  of  405L  of  the  said  yearly  rent  of  1801.,  and  a  furaier  large  sum  ct  mcn^,  to 
wit,  the  sum  of  9001.  of  tiie  said  additional  rent  (d  lOOL  per  aem  so  payaUe  u 
aforesaid,  in  respect  of  the  said  portions  of  the  aaid  demised  luids  and  prenosee  lo 
used  and  converted  as  aforesaid,  for  two  years  &nd  one  quarter  of  a  year  of  the  said 
term,  ending  on  the  day  and  year  last  aforesaid,  and  which  had  elapsed  since  the  said 
respective  deaths  of  the  aaid  Busby  and  Aldridge  became  and  was  due  and  in  arrear  in 
respect  of  the  said  demised  lauds  and  premises,  with  the  appurtenances,  under  and  by 
virtue  of  the  said  indenture;  and  although  the  plaintiff  thereupon  then  became  and 
was  entitled  to  have  and  receive  of  and  from  the  defendants,  for  aad  in  respect  of 
t^e  said  parcels  of  the  said  demised  lands  and  premises,  with  the  appurtenaooea,  the 
jevendon  whereof  had  been  so  devised  to  the  said  Aldridge,  and  had  so  descended  to 
and  vested  in  the  plaintiff,  and  whereof  be  was  then  so  seised  as  aforesaid,  a  certain 
large  sum  of  money,  to  wit^  tiie  sum  of  3001.  from  wd  out  of  the  said  sum  <d  40^ 
and  a  further  large  sum,  to  wit,  the  sum  of  600L  from  uad  out  of  the  said  sum  ct  9(XIL^ 
as  [926]  the  proper  shure     and  apportaonment  of  the  said  arrears  of  rent  due  and 
payable  to  the  plaintiff  in  that  behalf,  whereof  t^e  defendant  then  had  notioe :  yrt  the 
said  defendant  did  not  nor  would  pay  to  the  plaintiff  the  said  last-mentioned  sums, « 
either  of  them,  or  any  part  thereof,  but  the  defendant  had  hitherto  wholly  neglected 
aud  refused  so  to  do,  and  the  same  were  still  wholly  due  in  arrear  and  impaid  contrary 
to  the  tenor  and  effect  of  the  said  indenture,  and  of  the  said  covenant  of  t^e  defen- 
dant so  in  that  behalf  made  as  aforesaid  :  and  the  plaintiff  said  that  after  the  m^dn^ 
&C.,  he  the  defendant  did  not  nor  would  at  his  own  proper  costs  and  charges  from  time 
to  time,  and  at  all  times  as  occasion  required,  repair,  uphold,  &c,  the  hedges,  ditchei^ 
&c  belonging  to  the  said  parcels  of  the  demised  laws  and  premises,  whereof  the  pluntiff 
had  so  become  and  was  seised  of  the  said  reversion *as  aforesaid,  in,  by,  and  wit^ 
all  and  all  manner  of  neoesBfuy  reparations  and  amendments  whatsoever,  and  did  not 
nor  would  at  the  expiration  of  the  sud  term  leave  and  yield  up  the  same  in  waA 
^ood  state,  order,  and  condition  according  to  the  form  and  effect  of  the  said  indenton 
in  that  behalf ;  but  on  the  contrary  thereof  the  defendant,  while  she  was  so  posseaaed 
of  the  said  demised  lands  and  premises  with  the  appurtenances  as  aforesud,  after 
the  said  deaths  of  the  said  Busby  and  Aldridge  respectively,  after  the  plaintiff  so 
became  seised  of  the  said  reversion  of  and  in  the  said  parcels  as  aforoaaid,  to  wit, 
on  the  said  18th  of  August  1838,  and  thence  until  the  expiration  of  the  said  term 
suffered  and  permitted  the  said  hedges,  ditches,  &a  belonging  to  the  said  pareeU 
of  the  said  demised  lands  aud  premises  of  the  reversion  whereof  the  plaintiff  had  so 
become  seised  as  aforesaid,  to  be  and  continue,  and  the  same  were  for  and  during  all 
that  time,  foul,  miry,  ruinous,  broken  dowi^  and  destroyed  for  want  ot  nfr{d27}ceaas^ 
trendhing,  scouring  &c.,  and  amending  the  same ;  and  at  t^e  eimration  of  the  sw 
term  the  defendant  left  and  yielded  up  the  same  in  such  bad  order  and  oondition  u 
last  aforesaid,  contawy  to  the  form  and  effect  of  t^e  said  indenture  and  of  the  said 
covenant  of  the  defendant  so  in  that  behalf  made  as  aforesaid :  aud  the  plaintiff 
further  said  that  after  the  making,  &&,  he  the  defendant  did  not  nor  would  protacti 
preserve,  and  keep  the  quicksets  and  hedges  of  and  belonging  to  the  said  paroela  of 
the  said  demised  lands  and  premises  of  the  reversion,  whereof  the  plaint  had  ao 
become  and  was  seised  as  aforesaid  from  spoil  and  hurt,  by  great  and  amall  cattle  and 
otherwise ;  and  did  not^  nor  would  by  every  means  in  his  the  defaubat's  power,  weed 
aud  take  care  of  the  said  quicksets  alod  hedgeB,  and  make  good  the  parte  thorettf  that 
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died  awav  and  decayed,  and  did  not  nor  would  at  the  expiration  of  the  said  term 
leare  and  yield  up  the  Baid  quicksets  and  hedges  in  such  good  order  and  condition, 
Moording  to  the  form  and  effect  of  the  said  indenture  in  that  behalf ;  but  on  the 
etmtraiy  thereof,  the  defendant,  whilst  he  was  so  possessed  of  the  said  demised  lands 
Hid  premises  with  the  impurtenances  as  aforesaid,  after  the  said  respective  deaths  of 
the  said  Biuby  and  Aldridge,  and  after  the  plaintiff  so  became  and  was  seised  of 
the  mid  reversion  of  and  in  the  said  parcels  as  aforesaid,  to  wit,  on  the  said  18th 
<rfAueuBt  1838,  and  thence  until  the  expiration  of  the  said  term,  suffered  and  per- 
mitted divers  hirgfi  portions,  to  wit,  fifty  perches  ctf  the  quioloets  and  fifty  perches  of 
the  hedges  oi  the  same  paroela  respectively,  to  become  and  be,  and  the  same  during 
an  the  time  last  aforesaid  were,  ereatiy  spoiled  and  hurt,  full  of  weeds,  disordered, 
dead,  and  decayed ;  and  afterwards,  at  the  expiration  of  the  said  term,  the  defendant 
left  and  yielded  up  the  same  in  such  bad  order  and  condition  as  last  aforesaid,  contrary 
to  [928]  the  form  and  effect  of  the  said  indenture,  and  of  the  said  covenant  of  the 
defendant  so  in  that  behalf  made  as  aforesaid :  and  the  plaintiff  further  said,  that 
after  the  making  of  the  said  indenture  and  during  the  continuance  of  the  said  term, 
sod  after  the  said  respective  deaths  of  the  said  Busby  and  Aldridge,  and  whiUb  the 
drfendant  was  so  possessed  of  the  said  demised  lands  and  premises  with  the  appurten- 
anees  as  foresaid,  he  the  defendant  did  not  nor  would  use  the  said  parcels  of  the  said 
demiBed  luids  and  premises  of  the  reversion,  whereof  the  plaintiff  had  so  become  and 
was  Kised  as  aforesaid,  in  all  respects  in  a  good  and  husbandlike  manner,  nor  well 
ud  auflSciently  manure  and  keep  the  same  in  good  heart  and  condition,  nor  lay  and 
iimad  therera  during  the  sixth  yeu:  (rf  the  saia  term  (being  a  period  after  the  plaintiff 
to  became  seised  as  wweeaid),  at  and  after  the  rate  of  twelve  cart  loads  of  good  rotten 
dung  per  acre,  and  did  n<yb,  nor  would  at  the  expiration  of  the  said  term  leave  and 
yield  up  the  same  pux»l8  in  such  good  heart  and  condition,  and  so  well  and  sufficiently 
manured  as  aforesaid,  according  to  the  form  and  effect  of  the  said  indenture ;  but  on 
tlie  contrary  thereof  the  defendant,  whilst  he  was  so  possessed  of  the  said  demised 
luids  and  premises  with  the  appurtenances  as  aforesaid,  and  after  the  said  respective 
deaths  of  the  said  Busby  and  Aldridge  as  aforesaid,  and  after  the  said  plaintiff  so 
became  seised  of  the  said  reversion  of  and  in  the  said  parcels  of  the  said  demised  lands 
ind  premises  as  aforesaid,  to  wit,  on  the  said  ISth  of  August  1838,  and  thence  until 
the  expiration  (rf  the  said  term,  used  the  said  parcels  of  the  said  demised  lands  and 
pranises  in  a  bad  and  negligent  and  unhusbandlike  manner,  and  wholly  omitted  to 
manure  the  same,  or  to  lay  or  spread  thereon  any  good  rotten  dung,  as  well  during 
Ae  said  sixth  year  of  the  said  term  as  at  other  times  after  the  plaintiff  so  became 
seised  as  aforesaid  ;  and  the  defendant  afterwards,  at  the  expiration  of  the  said 
term  left  and  yielded  up  the  said  parcels  in  such  bad  heart  and  condition,  and  in  an 
nndreBsed  and  uncultivated  and  deteriorated  state  as  aforesaid,  contrary  to  the  form 
and  effect  of  the  said  indenture,  and  of  the  said  covenant  of  the  defendant  so  in  that 
behalf  made  by  the  defendant  as  aforesaid.  By  reason  whereof,  and  of  the  said 
panels  erf  the  said  demised  lands  and  premises  having  been  so  left  in  such  bad  order, 
npair,  and  condition  as  af<»-esaid,  the  plaintiff  had  been  hindered  and  prevented  from 
lettii^  or  demising  the  same  on  such  advantageous  terms  as  he  otherwise  might  and 
wookf  have  done,  and  the  premises  had  become  and  were  greatiy  deteriorated  in 
nhie,  and  wholly  useless  ana  unproductive  to  the  plaintiff,  &c. 

General  demurrer  to  so  much  of  the  declaration  as  related  to  nonpayment  of  the 
■id  additional  rent  therein  alleged  to  have  become  due  and  payable  (a).  Joinder. 

Flea  as  to  so  much  of  the  declaration  as  related  to  the  sum  of  1501,  parcel  of  tiie 
■aid  aUefi;ed  arrears  of  rent  in  the  declaration  first  mentioned,  that  after  the  same 
became  due  and  before  the  commencement  of  the  suit,  to  wit,  on  the  21st  of  June 
1839,  the  plaintiffs  took  and  distrained  divers,  to  wit,  five  stacks  of  hay,  and  divers 
goods  and  chattels,  to  wit,  of  one  Jackson,  of  ^;reat  value,  to  wit,  of  the  value  of  3001. 
dKD  being  in  and  upon  the  said  demised  premises,  to  wit,  in  and  upon  the  said  parcels 
thereof  to  the  reversion,  whereof  the  plaintiff  was  so  entitled  as  i^oresaid,  as  and  for 
a  distress  for       said  arrears  in  the  intixxluctory  part  of  the  plea  mentioned,  and 


(a)  The  point  marked  for  aj^ument  on  the  part  of  the  defendant  was  as  follows : — 
"The  matter  tA  law  intended  to  be  argued  is,  that  using  the  gi^und  as  a  racecourse 
and  ground  fw  training  horses  ms  not  a  breach  of  the  covenant,  uid  did  not  entitle 
the  plaintiff  to  die  admtional  rent" 
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afterwarde,  to  wit,  on  the  27th  oi  June  in  the  year  afore-r930]-aaid,  sold  the  same  for 
a  large  sum  of  money  greater  than  the  amount  of  the  said  last-mentioned  arrean  and 
the  coste  of  the  said  distress,  to  wit,  the  sum  of  300L,  and  l^erel^  then  sstufied  and 
discharged  the  said  last-mentioned  arrears.  Verification. 

Be^cation  to  this  plea,  that  the  plaintifT  did  not  by  the  distress  in  tiie  sad  pWa 
mentioned,  satisfy  and  discharge  the  said  arrears  of  rent  in  the  introductory  part  d 
that  plea  mentioned,  in  manner  and  form  as  tiie  defendant  had  in  his  said  jdes  m  that 
beh^  allied :  concluding  to  the  country. 

Specialdemurrer  to  the  replication,  assigning  for  causes,  tiiat  the  same  did  not 
Iraverae  any  matter  of  fact  stated  in  tiie  ^ea,  or  confess  ud  aT<»d  the  same,  and 
improperly  Iroversed  and  took  issue  upon  an  inference  or  ccxwhuioD  of  law  (nly, 
resulting  from  the  facte  stated  in  the  plea,  namely,  the  conclusion  of  law  from  tiM 
facts  therein  stated,  that  thereby  the  rent  was  satisfied  and  discharged, — that  endi 
inference  and  conclusion  of  law  was  improperly  involved  and  contained  in  the  issue 
taken  by  the  replication, — that  if  the  replication  took  iasae  on  any  matter  of  fact 
stated  in  the  plea  therein  alleged,  and  was  therefore  bad  for  duplicity  and  multifariooB- 
ness, — that  it  was  uncertain  and  ambiguous  whether  tite  reptication  was  intended  to 
traverse  and  put  in  issue  the  whole  or  any  or  either,  and  which,  of  the  aU^tiooB  con- 
tained in  the  plea  and  amounted  to  and  was  a  negative  pr^^nant,  for  that  it  was 
uncertfun  whether  the  plaintifT  intended  to  deny  the  distress  and  admit  the  sale,  or  to 
admit  the  distress  and  deny  the  sale,  or  to  admit  both  t^e  dista^ess  and  the  sale,  and 
merely  to  put  in  issue  the  amount  for  which  tiie  hay,  goods,  and  ohatt^  in  the  plea 
mentifHied  were  sold  by  the  plaintiff  as  alleged  in  the  plea,  or  whether  the  replieaooD 
intended  to  admit  all  the  allegations  stated  in  the  [^.1  plea,  except  the  aU^atioD 
that  the  said  arrears  of  rent  were  thereby  satisfied  and  discharged — that  the  reidicatkm 
improperly  referred  matters  to  a  jury  that  ought  to  be  determined  by  the  court,  &c 

Shee  Serjt.  (with  whom  was  Bovill)  in  support  of  the  first  demurrer.   It  is 
submitted  that  the  declaration  is  insufficient;  and         question  depends  oo  the 
construction  of  the  covenant,  and  of  the  whole  deed  ;  for  the  intention  <^  tiie  partieB 
with  respect  to  the  covenants  is  to  be  gathered  from  the  wholo  instrument,  reiereoce 
being  had  to  the  object  of  the  deed.   The  main  object  was  to  provide  for  tike  doe 
cultivation  of  the  \&ad ;  and  as  pasture  land  is  more  valuable  tiian  arable  to  the  lessor, 
the  intention  was  that  the  pasture  land  shoukt  continue  and  be  in  the  same  state  when 
the  lease  expired.   Looking  at  tiiis  covenant  with  r^rence  to  the  words  immediately 
preceding  it,  nothing  can  be  clearer  than  that  no  intention  existed  in  the  minds  (rf  Uie 
parties  that  the  woids  "  or  any  other  purpose  whatsoever,"  should  bear  the  extended 
signification  now  attempted  to  be  given  to  them.    [Tindal  C.  J.    The  plaintiff  hai 
alleged  in  distinct  terms,  that  the  defendant  used  and  converted  part  ca  the  lands 
demised  to  and  for  other  and  different  purposes  than  for  meadow  or  pasture  land,  to 
vnt,  the  uses  and  puinposes  of  a  race-course  and  ground  for  training  horses.  Whether 
these  purposes  are  other  and  different  purposes  than  for  meadow  or  pasture  ground  is 
a  question  of  fact]   Tlie  plain  meaning  of  the  covenant  was  to  prohibit  the  und  from 
being  put  to  uses  by  which  it  would  cease  to  be  pasture ;  but  the  mere  using  of  pasture 
land  for  training  horses  is  not  at  all  incompatible  with  its  otmimuing  to  be  pasture. 
[Tindal  C.  J.   U  you  are  eighty  you  are  right  on  a  matter  of  &ct ;  ftK*  it  is  oertuni^ 
more  a  ques-£932]-tion  of  lict  dian  of  law.   You  had  better  BmmA  aa  the  Dmd 
terms.] 

Leave  to  amend  on  payment  of  ooets. 

Shee  then  proceeded  to  support  ihe  demurrer  to  the  replication.  There  are  two 
material  allegations  in  the  plea,  which  are  neither  traversed  nor  confessed  and  avoided 
by  the  replication.  [Erslone  J.  What  do  you  say  to  the  pleat  It  is  rather  in 
mitigation  of  damages  than  in  bar  to  the  action.]  It  is  not  pleaded  to  the  whole 
declaration,  but  only  to  1501.  parcel  of  the  debt.  Maule  J.  If  you  look  at  the  ]te 
you  will  see  that  it  is  not  pleaded  to  150L,  but  "as  to  so  much  of  the  declaration  M 
relates  to  1501.  paixKl,"  &c]  In  Wludery.  Senior  (7  M.  &  W.  562, 9  DowL  P.  C.  270^ 
a  idea,  which,  so  far  as  regards  the  covenant,  was  suDstaotiaUy  the  same  as  this,  appean 
to  have  been  held  good.  Here,  the  plea  is  good,  if  it  is  meant  to  apply  only  to  so 
much  of  the  lent,  and  not  to  so  much  of  the  rent  and  damages.  jTmaid  C.  J.  What 
answer  is  there  to  the  damages  which  the  j^ntiff  has  sustained  1^  the  non-payuMut 
of  the  rent^  Yet  the  plea  extends  to  au<^  damuee.1  To  debt  for  rent  a  tcuder  may 
be  pleaded ;  Johuon  v.  Clay  (7  Taunt.  486  IJ.  R  Moore,  200).   [Tindal  C.  J.  Debt 
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■tuds  on  a  very  different  footing  from  covenant  I  do  not  see  how  yoa  can  get  over 
the  cue  of  San  v.  SavUl  (1  Brownlow  &  G.  19.  2  Brownlow,  273,  1  Boll.  Abr.  459,  & 
15, 6  Tin.  Abr.  263,  pL  7,  6  Yin.  Abr.  461,  pi.  15,  S.  C).  There  "  the  plaintifib  made 
a  lease  for  years  to  the  defendant,  rendering  rent  at  two  feasts,  or  within  ten  days 
after  every  of  those,  at  the  Temple  Church,  and  the  defendant  covenfuited  to  pay  the 
not  according  to  the  reservation ;  and  for  the  non-payment  of  these  the  plaintiiTs 
brought  an  action  of  coveoant,  to  which  the  defendant  pleads  levied  by  distress,  and 
upon  this  the  [933]  plaintiffs  demurred ;  and  adjudged  with  the  plaintiffs  accordingly, 
for  that  the  defendant  for  his  plea  hath  confessed  t£at  it  wag  not  paid  according  to 
the  reservation,  for  the  plaintiffs  cannot  distrain  if  it  were  not  behind  after  tiie  &y." 
ToQ  can  see  whether  you  can  amend.] 
Leave  to  amend  acccvdingly. 


Cbosby  v.  Hethsrington.  Nov.  8,  1843. 

[8.  C.  6  Scott,  N.  R.  637;  12  L.  J.  C.  P.  261.   Beferred  to^  Mayor  of  Ltmdm  v.  Cox, 

1867,  L.  R  2  H.  L.  273.] 

ft  must  be  stated  in  a  plea  of  payment  under  a  foreign  attachment,  that  the  garnishee 
was  within  the  jurisdiotion  of  the  lord  mayor's  court  at  the  time  of  the  awarding 
of  the  attachment — Semble,  that  it  should  be  allied  that  execution  was  had  against 
the  gamiahee. — Upon  a  oustom  oi  the  oily  oi  London  being  put  in  issue,  ^e  mayor 
and  aldenneii  are  commanded  by  certiorari, — ^reciting  that  it  pertoina  to  tiie  recorder 
to  toy  the  trutii  of  the  issue  and  to  certify  the  custom, — to  certify  whether  there  is 
nA  a  custom  as  that  alleged ;  and  upon  the  recorder  certifying  in  open  courts  the 
existence  or  Don-eziateooe  of  the  oustom  pleaded,  judgment  is  entered  pursuant  to 
such  certificate. 

Assumpsit,  upon  an  agreement  (rf  reference,  and  upon  an  award  made  in  pursuance 
thereof,  in  favour  of  the  plaintiff  for  the  sum  of  4341.  38.  2d. ;  with  counts  for  money 
paid,  and  for  money  found  to  be  due  upon  an  account  stated. 

Plea, — as  to  the  cause  of  action  in  the  first  count  of  the  declaration  alleged,  so  far 
u  it  relates  to  the  sum  of  3471.  7b.  2d.  parcel  of  the  same  sum  of  434L  3s.  2d.  therein 
mentioned  and  claimed — that  the  city  of  London  is,  and  immemorially  has  been,  an 
aodent  city,  and  that  there  is,  and  immemorially  has  been,  a  custom  therein,  that  if 
soy  person  affirms,  or  has  affirmed,  a  [daint  in  debt  against  another  in  the  court  of 
Her  present  Majesty  or  Her  predecessors,  holden  or  to  be  holden  before  the  mayor 
and  aldermen  of  the  said  city,  for  the  time  being,  in  the  chamber  of  the  Guildhall, 
vithm  and  according  to  the  oustom  of  the  said  city,  and  upon  such  plaint  it  is  or  has 
been  ocnnmanded  by  the  court  to  any  of  l^e  serjeants-at-mace  [934]  and  ministors  of 
the  Bud  court,  to  summon  such  person  named  defendant  in  such  plunt,  to  appear  in 
the  same  court  to  answer  the  ]daintdff  in  such  plaint,  and  if  it  is  or  has  been  certified 
and  returned  by  such  seijeantrat-mace  and  minister  of  the  court,  that  the  defendant  in 
mch  plaint  has  or  has  bad  nothing  within  the  said  city  or  the  liberties  thereof,  where- 
by he  can  or  could  be  summoned,  nor  is  nor  was  to  be  found  within  the  said  city,  and 
■Dch  defendant  at  that  court  being  solemnly  called  makes  or  has  made  default,  and  in 
the  same  court  it  is  or  has  been  alleged  by  the  plaintiff  in  the  plaint  that  any  other 
pereon  owes  or  has  owed  to  any  such  defendant  any  sum  of  money  amounting  to  the 
debt  in  such  plaint  specified,  or  any  part  thereof ;  then  at  the  petition  of  such  plaintiff, 
it  is  and  has  been  commanded  by  the  courts  to  one  of  the  serjeants-at-mace  and  a 
minister  of  the  courts  to  attach  such  defendant  in  such  plaint,  by  such  sum  of  money 
w  being  in  the  huids  or  custody  d.  such  other  person,  so  t^t  such  defendant  appear 
at  tiie  then  next  court  to  be  holden  before  the  said  mayor  and  aldermen  in  the  ohiunber 
of  the  Guildhall,  to  answer  the  plaintiff  in  the  plea  in  such  plaint  sjwcified ;  and  then 
if  Boeh  serjeant<i-at^mace  and  minister  of  the  court  return  and  certify  to  such  court 
such  defendant  to  be  attached  by  such  sum  of  money  so  being  in  the  hands  or 
custody  of  such  other  person  to  be  defended  and  kept,  so  that  such  defendant 
in  such  plaint  named  appear  at  the  same,  or  the  then  next  court  holden  or  to 
be  holden  to  answer  such  plaintiff  in  the  plea  in  such  plaint  specified ;  and  if  the 
defendant  at  that,  and  thi-ee  other  courts  then  next  severally  holden  or  to  be  holden 
before  the  mayor  and  aldermen  of  tiie  said  city  in  the  Quildludl  of  the  said  city 
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being  solemnly  called,  does  not  appear,  but  makes  default^  and  sueh  four  deCuiH^ 
according  to  l^e  custom  of  the  said  ci^,  are  recorded  against  such  de-[d3(n^eDdant 
at  such  four  courts,  after  such  attachment  made ;  and  if  such  plaintiff  in  suco  plunt 
named,  at  every  of  such  four  courts  in  his  own  person,  or  by  his  attorney,  appears 
and  offers  himself  against  such  defendant  in  the  plea  in  such  plaint  specified,  according 
to  the  custom  of  the  said  city,  then,  at  the  last  of  the  said  four  courts,  or  at  any 
court  holden  or  to  be  holden  after  such  four  defaults  recorded,  at  the  petition  of  suc^ 
plaintiff  in  such  plaint  named  made  to  the  court,  it  is  and  has  been  used  for  tlie  court 
to  command  auch  or  any  other  serjeant-at-mace  and  minister  of  the  oourt^  to  warn 
such  other  person,  according  to  the  custom  of  the  said  city,  to  be  and  appear  at  any 
court  afterwards  to  be  holden  before  the  mayor  uid  aldermen,  to  shew  if  any  thiiu;  he 
has  or  knows  to  say  ior  himself,  why  such  plaintiff  in  such  pliunt  ought  not  to  nave 
execution  of  such  sum  so  attached  as  aforesaid ;  and  if  at  swAi  ooort  such  serjeantrAt- 
mace  returns  and  certifies  such  other  person  in  whose  hands  sudi  sum  of  m<Htey  is 
or  has  been  attached,  to  be  warned  according  to  such  custom,  to  be  and  appear  in  the 
same  court  to  shew  such  caiise,  and  if  such  person  so  warned,  being  solemnly  called 
at  such  court,  does  not  appear  or  has  not  appeared,  but  makes  or  has  made  de&nlt, 
then  it  is,  and  from  time  immemorial  it  has  been  used  and  accustomed,  for  such  court 
to  award  such  plaintiff  to  have  execution  of  such  sum  so  attached,  to  sataafy  such 
plaintiff  the  debt  in  such  plaint  specified,  or  so  much  thereof  as  sueh  sum  so  attached 
extends  or  has  extended  to  satisfy,  by  auffioient  {dedges  to  be  found  and  given  by  sock 
plaintiff  in  sueh  plaint  named  in  tiie  same  cour^  according  to  such  custom,  to  restore 
to  such  ddendant  such  sum  of  money  so  atoiohed  if  such  defendant  within  a  year  and 
a  day  thence  next  ensuing,  come,  or  has  come  into  tiie  court  so  holden,  uid  dis^noTOS 
fxc  avoidB  or  has  disproTed  or  avoided  such  debt  in  such  plaint  men-[d36]|-tioned, 
according  to  the  cuatom  of  the  said  city ;  and  that  after  such  pledges  found  and 
execution  had  of  such  sum  so  in  the  hands  and  custody  of  such  other  person  attached 
and  defended,  by  the  plaintiff  in  such  plaint  muned,  such  other  person  in  whose  hands 
or  custody  such  sum  is  or  has  been  attached  and  defended,  is  or  has  been  dischaiged 
against  such  defendant  of  the  sum  so  attached  and  had  in  execution,  and  such  derao- 
dant  in  such  plaint  named  is  or  has  been  discharged  against  the  said  plaintiff  of  so 
much  of  his  debt  in  such  plaint  demanded  by  such  plaintiff,  so  long  as  such  judgment 
and  execution  remain  in  force  and  effect,  not  revoked  or  disproved  by  such  defen- 
dant j  and  if  such  sum  of  money  so  attached  and  defended,  and  had  in  execution 
amounts  not,  nor  has  amounted,  to  tiie  whole  sum  of  t^e  debt  in  and  by  the  Biid 
plaint  demanded  by  such  plaintiff  against  such  defendant,  then  such  plaintiff  by  die 
custom  of  the  said  court  is,  mid  from  time  immemorial  has  been,  used  and  accustomed 
to  have  process  against  such  defendant  according  to  such  custom,  for  the  residue  of 
his  debt  by  him  in  such  plaint  demanded  :  That  the  said  custom  and  all  other  customs 
of  the  said  city  obtainerl  and  used  in  the  said  city  during  all  the  time  aforesaid,  were 
by  authority  of  a  parliament  holden  in  the  seventh  year  of  the  reign  of  His  Majesty, 
Richard  the  Second,  after  the  Conquest,  late  king  of  England  ratified  and  confirmed 
to  the  then  mayor  and  commonalty  of  the  said  city  and  their  successors :  That  one 
Collins  before  the  commencement  of  this  action  of  the  plaintiff  against  tk&  defendant 
theretofore,  to  wit,  on  the  12th  of  November  1841,  in  his  own  proper  person,  came 
into  the  court  of  our  sovereign  lady,  then  holden  before  the  mayor  and  aldermen  of 
the  city  of  London,  in  the  chamber  of  the  Guildhall  of  the  said  city,  accordii^  to  sacli 
custom,  and  then  and  there  affirmed  a  certain  pliunt  against  the  now  [937jf  plaintiff 
Walter  Crosby,  in  a  plea  of  debt  upon  demand  of  7001.,  and  the  said  Uolliiis  dien  in 
the  same  court,  accoraing  to  such  custom,  found  pledges  to  prosecate  such  plaint,  to 
wit,  John  Doe  and  Richard  Roe ;  and  then  appeared  in  his  stead  G.  T.  R.  Reynal  his 
attorney  against  the  said  W.  Crosby  in  the  plea  in  the  said  plaint,  according  to  such 
custom ;  and  by  his  s^d  attorney  the  said  Collins  then  prayed  process  to  be  thereupcm 
made  to  him  against  the  said  W.  Crosby,  according  to  such  custom ;  and  it  was  granted 
to  him,  &c. ;  whereupon,  at  the  petition  of  the  said  Collins  made  to  such  court  by  hia 
said  attorney  ;  and  by  virtue  of  such  plaint,  it  was  then  commanded  by  the  said  court 
to  C.  Sewell,  then  being  one  of  the  serjeants-at-mace  of  such  court,  that  he,  according 
to  such  custom,  should  summon  Crosby  by  good  summoners,  to  appe^  at  the  same 
court  so  holden  before  ^e  mayor  and  udermen  of  the  sud  city,  in  the  chamber 
of  the  Guildhall  of  the  said  city,  to  answer  the  said  Collins  in  the  j^ea  in  such  plaint 
specified,  and  that  Sewell  shomd  return  and  certafy  what  he  should  do  by  virtue  ct 
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^  nid  precept ;  and  afterwards  at  the  same  court,  the  said  SeweU,  according  to  such 
CQStom,  returned  and  certified  to  the  same  court,  that  Crosby  had  nothing  within  the 
nid  dty  or  the  libertiee  thereof,  whereby  he  could  be  summoned,  nor  was  he  Crosby 
foond  within  the  same ;  and  thereupon  the  said  Crosby  was  then  at  the  same  court 
wlenuily  called  uid  did  not  appear,  but  made  default ;  and  thereupon  afterwards,  and 
before  the  commencement  of  this  action,  to  wit,  on  the  day  and  year  last  mentioned. 
It  the  same  court  it  was  alleged  by  the  said  Collins  by  his  said  attorney,  that 
Hfltiierington  owed  to  Crosby  3471.  Ts.  2d.,  in  moneys  numbered,  as  the  proper  moneys 
d  Crosby,  and  then  had  and  detuned  the  same  in  his  hands  and  custody ;  and  there* 
upon  the  said  CoUins,  by  his  said  attorney,  prayed  process,  according  to  such  [938] 
custom,  to  attach  Croe^  by  the  said  347L  7b.  2a.,  so  being  in  the  hands  and  custody 
d  HeUierington,  iMt  drosby  might  appear  at  the  next  such  court  b^ore  the  mayor 
ind  aldennen  <^  the  said  city,  in  the  chamber  of  the  Guildhall  of  the  said  city,  to 
luwer  the  said  Collins  in  the  plea  in  such  plaint  specified ;  whereupon,  at  his  said 
petition,  it  was  then  commanded  by  such  court,  before  the  commencement  of  this  action 
to  die  said  serjeantat-mace  and  minister  of  such  court,  that  he,  according  to  such 
costom,  should  attach  Crosby  by  the  said  3471. 78.  2d.,  so  being  in  the  hands  and  custody 
ol  Hetherington,  and  the  same,  in  his  hands  and  custody,  defend  and  keep,  according  to 
mch  custom,  so  that  the  plaintiff  might  then  appear  at  the  then  next  such  court  to  be 
hofaien  before  the  said  mayor  and  aldermen  of  the  stud  city,  in  the  Guildhall  of  the  said 
dt^,  to  wit,  on  Saturday  the  13th  of  Norember  1841,  according  to  such  custom,  to  answer 
Ae  said  Collins  in  the  plea  in  his  plaint  specified,  and  that  the  serjeant-at-maee  and 
■unistw  of  sach  ooart  should  then  return  aira  certify  to  such  oourt  what  he  should  do  by 
TirtDe  of  that  precept ;  and  the  same  day  was  given  to  the  said  Collins ;  uid  t^rwards, 
to  wit,  on  the  said  then  next  court  holden  before  the  mayor  uid  aldermen  of  the  said 
eit^,  in  the  chamber  of  the  Guildhall  of  the  said  city,  on  the  said  13th  day  of  November 
in  the  year  last  aforesaid,  the  said  Collins  by  his  said  attorney  appeared ;  and  the  said 
•erjeanfrat-mace  returned  and  certified  to  the  same  court,  that  he  by  virtue  of  the  said 
precept  had  thereupon,  to  wit,  on  the  12th  of  November  in  the  year  last  aforesaid, 
between  the  hours  of  ten  and  eleven  of  the  clock  in  the  forenoon,  attached  Crosby  by 
the  said  347L  7s.  2d.,  so  being  in  the  hands  and  custody  of  Hetherington,  and  the 
same  had  defended  and  kept  in  his  hands  and  custody,  according  to  such  custom, 
so  that  Crosby  might  appear  at  the  sud  court  so  holden  on  the  said  13th 
rd391  of  November  in  the  year  last  aforaaid,  to  answer  the  said  Collins  in  the  plea  in 
hk  (Munt  specified  * ;  and  thereupon  Croshf^  at  the  same  court  was  solemnly  called 
ud  did  not  appear,  but  then  nutde  a  first  defaidt,  which  said  first  default  at  the  sune 
eoort  was  recorded,  according  to  such  custom;  and  thereupon,  according  to  such 
cnttom,  a  further  day  was  then  given  by  the  same  court  to  Crosby  to  appear  at  the 
then  next  such  court  to  or  before  the  mayor  and  aldermen  of  the  said  city  on  Monday 
the  15th     November,  in  the  year  last  aforesaid,  to  answer  the  said  Collins  in  the 
plea  in  his  {^nt  specified ;  and  the  same  day  was  by  the  same  court  given  to  the  said 
Ccdlina  in  such  plea,  according  to  such  custom ;  at  which  next  such  court  holden  on 
the  day  and  year  laat  aforesaid,  the  said  Collins  appeared  and  offered  himself  against 
(^fay  in  the  plea  in  his  pUint  specified,  according  to  such  custom ;  and  thereupon  at 
tte  nine  court  Crosby  was  again  solemnly  <^ed  and  did  not  appear,  but  then  made 
ft  aeixmd  d^aolt ;  which  was  reotmied  at  l^e  same  court,  aeoordmg  to  such  custom ; 
Md  tberenpon,  aooording  to  suoh  oustom,  a  further  day  was  then  given  }sy  the  same 
oourt  to  Crosby  to  appear  at  the  then  next  sach  court  before  the  mayor  and  fddermen 
of  the  said  city  ci  London,  at  the  chamber  of  the  Guildhi^l  of  the  said  city,  on  Tuesday 
the  16th  of  November,  in  the  year  last  aforesaid,  to  answer  the  said  Collins  in  the 
plea  in  his  plunt  specified ;  and  the  same  day  was  by  the  same  oourt  given  to  the 
nid  Ctdlins  in  such  plea,  according  to  such  custom ;  at  which  said  next  such  court 
Aolden  on  the  day  and  year  last  mentioned,  the  sud  Collins  appeared  and  offered 
himself  against  Crosby  in  the  plea  in  his  plaint  specified,  according  to  such  custom, 
Ac    The  declaration  then  alleged  a  third  and  fourth  default,  and  proceeded — and 
thereupon  afterwards,  and  after  four  defaults  had  been  recorded  as  uoresaid,  at  the 
■me  court  against  [940]  Crosby  in  the  plea  aforesaid,  according  to  such  custom,  the 
■ad  CoUins     his  said  attorney  then  at  the  same  court  prayed  process,  according  to 
■Kb  eostom,  to  warn  Hetiierington,  the  garnishee,  to  be  and  appear  in  suoh  court,  so 
*■  aforeaaid  to  be  holden,  to  shew  cause  why  the  said  Collins  should  not  have  ezeou- 
tion  of  the  said  347L  ?&  2d.  so  attached  in  his  said  hands  and  custody ;  whereupon 
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at  such  said  court  so  holden  as  aforesaid,  on  the  day  and  year  last  aforesaid,  at  tin 

said  petition  of  the  said  CoIliDs  made  in  such  court,  it  was  oommanded  by  the  same 
court  to  the  said  serjeant-at-mace,  that  he,  according  to  such  custom,  should  wain  ud 
make  known  to  Hetiierington  to  be  and  appear  in  such  court  to  be  so  as  aforeeakl 
holdon  on  Wednesday  the  12th  of  January  1842,  to  shew  cause  why  the  said  Ccdlins 
should  not  have  execution  of  the  3471.  7b.  2d.  so  attached  in  his  hands  and  custody ; 
and  that  the  said  aerjeant-at-mace  should  then  return  and  certify  to  the  same  court 
what  he  should  do  by  virtue  of  such  precept ;  and  the  same  day  was  given  by  the 
same  court  to  the  said  Collins  to  be  there,  aooording  to  such  custom,  &c. ;  at  which 
said  court  so  holden  as  aforesaid,  to  wit,  on  the  said  Wednesday  the  12tfa  of  Januaiy 
1842,  the  said  Collins  by  his  aaid  attorney  appeared,  and  tiie  said  aerjeaDtr«tmaM 
then  returned  and  certified  to  the  same  courts  that  he,  by  virtue  of  such  [veo^ 
to  him  directed,  and  aooording  to  suoh  oostom,  had  warned  and  made  known  to 
Hetherington,  the  garnishee,  to  be  and  appear  at  the  same  court  to  shew  such  cause; 
and  thereupon  at  the  same  court,  Hetherington,  the  garnishee  in  such  attachment, 
was  solemnly  called,  according  to  such  custom,  and  did  not  appear  but  made  d^ult ; 
whereupon,  according  to  such  custom,  it  was  considered  by  the  same  court  that  the 
said  Collins  should  have  execution  of  the  said  3471.  7s.  2d.  so  attached,  and  that  he 
should  retain  and  hold  the  same  in  full  satisfaction  [941]  of  the  like  sum  of  347L  ?&.  2d. 
parcel  of  the  debt  in  the  said  plaint  mentioned,  by  sufficient  pledges  to  be  found  and 

g'lven  by  the  said  Collins  to  the  same  court,  according  to  such  custom,  to  restore  to 
rosby  the  3471.  7b.  2d.  so  attached,  if  Crosby  within  a  yew  and  a  day  thenoe  next 
ensuing  should  come  into  the  said  court  and  disprove  or  avoid  the  same  debt  in  the 
said  plaint  mentioned ;  whereupon  the  said  Collins  at  the  same  oourt^  aooording  to 
audi  custom,  found  sufficient  pledges,  to  wit,  &e.  &c.  citozens  d  the  said  city,  to  nttan 
to  Crosby  the  said  347L  7s.  2d.  bo  attached,  if  Crosby  within  a  year  and  a  day  thence 
next  ensuing,  should  come  into  the  same  court,  holden  as  aforesaid,  and  disprove  or 
avoid  the  debt  in  the  said  plunt  mentioned,  according  to  such  custom ;  and  thereupon 
the  said  Collins  then,  to  wit,  at  the  same  court  had  execution  of  the  said  34 7L  7b.  2d. 
according  to  the  tenor  of  such  judgment  in  that  behalf  given,  as  by  the  record  and 
proceedings  thereof  remaining  in  the  chamber  of  the  Guildhall  of  the  city  of  Ltndon 
aforesaid  more  fully  appears.  *  *  The  declaration  then  alleged,  that  the  said  347L 
7b.  2d.  so  attached,  and  of  which  the  said  Collins  had  execution  by  virtue  of  such 
judgment,  were  so  attached  before  the  commencement  of  this  suit,  and  were  part  and 
parcel  of  the  said  sum  of  43ti.  3a.  2d.  in  the  said  first  oount  mentioned,  and  not  other 
ordifibrrat;  and  thi^  Crosby  the  now  phintifi^  and  Crosby  in  t^e  plaint  of  the  said 
Collins  mentioned,  were  one  and  the  same  person,  and  not  other  or  difierent,  and  tbat 
Hetiierington  the  present  defendut^  and  Hetiierington,  in  the  ubxeeaaad  Jodgment 
and  proceedings  mentioned,  were  one  and  the  same  person,  and  not  otiier  or  different ; 
and  that  the  said  judgment  and  execution  are  still  in  force,  and  not  in  the  least  by 
Collins  or  otherwise,  disproved  or  avoided ;  and  that  the  said  347L  7s.  2d.  parcel  ^ 
the  said  sum  of  4341.  3a.  2d.,  in  which  Hetherington  was  indebted  to  Crosby,  as  in 
[942]  the  introductory  part  of  this  plea  mentioned,  was  the  very  same  and  id^ticii 
sura  of  3471.  78.  2d.  so  attached  and  taken  in  execution  by  t^e  said  Collins,  by  virtue 
of  the  jud^ent  aforesaid.  Verification ;  with  a  prayer  of  judgment,  if  Oosby  the 
now  plaintiff  ouf;ht  further  to  maintain  his  action  thereof,  &c 

As  to  the  residue  of  the  causes  of  action  in  the  declaration  nrailaoned,  Hethenqgtcm 
brought  into  court  86L  IGs.,  begins  that  Crosby  had  not  sustained  damages  to  a 
greater  amount  than  the  said  sum  en  86L  16b.  in  respect  of  tiie  said  reddue  of  the 
oaoses  of  action  in  t^e  declaration  mentioned.  Verification. 
General  demurrer  to  the  first  plea  (a) ;  and  joinder. 

As  to  the  second  plea,  the  plaintiff  replied  by  taking  the  money  out  <rf  court  in 
satis^tion  and  dischsd^  of  the  causes  of  action  in  t^e  introductory  part  of  that  plea 
mentioned. 

Channell  Serjt.  (with  whom  was  Russell  Gumey),  in  support  of  t^e  demurrer. 
The  first  point  is,  whether  t^e  custom  set  up  in  the  plea  is  good,  whidh  aU^^  a  rig^t 
to  siunmon  any  other  penon  as  garnishee  without  averring  such  ot^er  person  to  reeide, 

(a)  The  point  marked  for  argument  was,  "  The  plaintiff  means  to  o(»itend  that  the 
first  plea  is  inBufiicient»  for  not  stating  Hbalb  tiie  garnishee  zedded  within  the  juriadao- 
tion  of  the  Lord  Mayor^s  Court." 
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or  to  be,  within  the  jurisdiction  of  the  lord  mayor's  court.  Blacqviere  v.  Hawhm 
(I  Doud.  378)  shews  that  the  courts  will  take  judicial  notice  of  such  customs  of  the 
dty  of  London,  as  have  been  once  duly  certified  by  the  recorder.  The  question  is 
viutt  is  t^e  custom  of  London  with  respect  to  foreign  attachments.  It  is  said  in 
k  note  to  Tv/rhUVs  cam  (1  Saund.  67),  that  "  this  custom  was  certified  by  Starkey, 
nender  of  London  to  be,  that  if  a  plaint  be  affirmed  in  London  before,  &c.  against 
uy  person,  and  be  it  returned  nihil,  [943]  if  pUuntiff  will  surmise  that  another 
pttson  within  the  city  is  a  debtor  to  the  (iefendult  in  any  sum,  he  shall  have  gamish- 
iBut  against  him,  to  warn  him  to  eome  in  and  answer,  whether  he  be  indebted  in  the 
Duuer  allied  by  the  other ;  and  if  he  ccHues  and  does  not  deny  the  debt,  it  shall  be 
ittadwd  in  hia  hands,  and  after  four  de&ults  recorded  on  the  part  of  the  defendant, 
nch  person  shall  find  new  surety  to  the  plaintiff  for  the  said  debt,  and  judgment  shall 
be  that  the  plaintiff  shall  have  judgment  against  him,  and  that  he  shall  be  quit  against 
the  other  after  execution  sued  out  by  the  plaintiff.  22  Ed.  4,  30  b.  1  Boll.  Abr.  654, 
pL  4.  Godb.  400,  401,  pi.  483,  Hem,  v.  Stvbbs.  But  if  no  execution  be  sued  out,  the 
plaintiff'  may  go  on  with  the  suit  below,  and  the  defendant  may  sue  his  debtor 
notwithstanding  the  Judgment;  Dy.  83  a.  (Dyer,  82  b.)j  so  certified  by  Brooke, 
nccnler,  7  Ed.  6."  In  1  Rolle's  Abridgment,  Customs  de  London  (K.),  p.  654,  pi.  3. 
7  Viner's  Abridgment,  Customs  of  London  (K.),  pi  3,  the  custom  is  tiius  stated  (see 
Bnu  V.  IFaUe,  ante,  vol.  i.  26).  "  If  in  bar  of  an  action  a  foreign  attachment  ia 
pleaded,  that  llie  custom  is,  that  if  any  man  brings  hia  action  against  another  for  any 
«btt  and  upon  a  return  made  that  he  non  eat  inventus  and  qura  nihil  unde,  &c.,  and 
tkmnpon  surmises  that  any  otiier  is  indebted  to  t^e  defendant  in  such  a  sum,  and 
liineupon  to  pray  process  to  attach  the  sum  in  his  hands,  and  to  defend  ita  quod,  the 
defendant  appears  to  answer  the  plaintiff,  and  the  serjeant  returns  that  he  hath 
attaehed  him  to  defend  the  sum  in  his  hands,  and  the  defendant  does  not  appear  at 
four  courts  after,  &c.,  that  judgment  shall  be  to  recover  it  in  his  hands,  &c. ;  this  ia  no 
good  custom  without  a  surmise  that  the  stranger  who  is  indebted  to  the  plaintiff  is 
within  the  jurisdiction  of  the  court ;  and  the  return  of  the  serjeant  is  not  sufficient  that 
be  bath  attached  him  to  defend  it  in  his  hands,  for  perhaps  the  serjeant  in-||944}-t«idB 
tint  he  may  attach  the  debt  in  his  hands,  though  he  be  not  within  the  jurisdiction  of 
the  court,  and  his  return  shall  not  bind  the  party  without  an  actual  surmise  thereof 
hr  the  party  himself.  Trin.  11  Gar.  B.  R.  between  Sir  Nicholas  HaUe  and  WaSew; 
adjadged  uptHi  a  dunnrrer,  where  a  foreign  attaohmoit  in  Exeter  was  pleaded,  which 
was  ul  one  widt  the  cnsttnu  (rf  London,  and  all  cuatoms  there  confirmed  by  rorliament 
m  Ite  time  of  Queen  Etizabeth.**  These  authorities  are  supported  by  Com.  Dig. 
Attachment  (Foreign)  (A.)  (D.),  Customs  of  London  (N.  1).  In  Tamm  v.  fyiUiam 
(2  Chitty's  Rep.  438,  3  Dougl.  281),  it  was  held  that  in  a  plea  of  foreign  attachment^ 
it  most  be  stated  that  the  garnishee  is  resident  within  the  jurisdiction  of  the  lord 
msyor's  court ;  and  in  Mannings  N.  P.  Digest,  350,  it  is  said  to  have  decided  in  a 
case  of  Traitb  v.  Schmidt,  that  m  order  to  give  the  lord  mayor's  court  jurisdiction,  it 
is  not  sofficient  that  the  garnishee  resides  within  the  dty,  but  the  cause  of  action 
■nst  also  have  accrued  there  (6).  Banks  v.  Sdf  (5  Taunt  234,  n.)  will  probably  be 
oted  oo  the  other  side.  There  the  plea  was  the  same  as  here,  aad,  aocOTding  to  the 
■ngittal  note,  it  was  held  not  to  be  neoeasai^  to  aver  that  the  plaint^  in  tihe  principal 
use  was  indebted  to  ihe  plaintiff  below  within  the  jurisdiction  of  the  mayors  court 
1W  m^WMtaon  has  no  application  to  the  present  point,  for  a  garnishee  cannot  dii^ute 
the  debt  in  the  court  below ;  and  it  would  appear  that  the  OOTection  now  nused  was 
•ot  taken  in  that  case.  [Tindal  C.  J.  referred  to  Hmham  v.  SmWi,  (2  C^pb.  19),  as 
eoofinnatory  of  Channell's  argument] 

Another  objection  to  the  plea  is,  that  the  plea  does  not  state  with  sufficient 
eerteiDty  that  execution  was  actually  executed  against  the  defendant  as  garnishee,  in 
tte  lord  maytn^s  court  The  question  is,  whether  the  plea  avers  more  thui  judgment^ 
nd  award  of  exeontion,  or  it  shews  that  execution  was  executed.   Upon  this  point 

(6)  There,  the  defendant  in  the  foreign  attachment  having  brought  his  scire  fadas 
to  discharge  himaelf,  pleaded  that  the  cause  of  action  did  not  accrue  within  the 
jomdicticHL  The  {^intiff  re|^ed  as  to  part,  that  the  garnishee  resided  within  tiie 
jnriidietioii,  which  repUoation  waa  on  demurrer,  held,  by  the  recorder,  to  be  bad ;  and 
a  writ  of  vnae  upon  that  judgment  not  having  been  prosecuted  for  nine  numths,  was 
sopenedfid  at  the  instance  of  we  defendant 


Digitized  by 


Google 


388 


CROSBY  V,  HGTHERINOTON 


«HJUI.fta^lll. 


the  leuned  serjeant  cited  SoberUim  et  Uxor  v.  Norretf  Ktng-at-Amts  (Dyer,  83  KX 
Weiter  v.  BwAer  (1  Brod.  &  K  491.  4  J.  R  Moore,  172),  and  Mt^mihv.  Evig 
(4  New  Cases,  782 ;  6  Soott,  627). 

Talfourd  Serjt  (with  whom  was  Cowling),  contr&.  The  first  objection  seems  to  he, 
not  that  the  custom  set  out  in  the  plea  is  mid,  but  that  it  differs  from  that  certified  by 
Starkey.  It  is  submitted  that  such  a  certificate  is  only  given  wit^  reference  to  the 
particular  case,  and  to  particular  issues ;  see  Plwrmer  v.  Bentham  (1  Burr.  248) ;  and  is 
not  a  certificate  for  all  time ;  of  which  the  court  will  take  judicial  notioa  [Tindal  C.  J. 
Though  a  custom  be  certified  in  a  particular  case,  that  does  not  make  it  leas  general 
when  once  certified.]  In  the  certificate  of  the  custom  given  by  Brooke,  reooraer,  in 
Roberthon  et  Uxor  v.  Narroy  King-ai-Arms,  no  reference  is  made  to  the  neoesnty  of  the 
garnishee  residing  in  the  cit^  of  London.  [Manning  Serjl,  amicus  corii^  pointed  oat 
uiat  Starkey,  recorder,  certified  a  different  custom  from  that  pleaded.  Tindal  C.  J. 
The  important  point  is  that  suggested  by  my  brother  libnning,  that  tiie  custom  as 
certified  is  different  from  that  pleaded.  The  reason  of  the  thing  is  in  favour  of  the 
garnishee  residing  in  London  ;  otherwise  one  cannot  see  how  the  process  of  the  court 
can  be  served.]  The  plea  states  that  money  was  attached  in  the  hands  of  the  defen- 
dant as  garnishee ;  he  must  therefore'  have  been  within  the  city  when  attached.  It 
is  necessary  that  the  debt  should  be  attached,  but  it  is  not  requisite  that  the 

garnishee  should  reside  in  London ;  for  it  will  be  sufficient  if  he  is  attached  when 
within  the  city  for  a  temporary  purpose ;  and  the  words  used  by  Starkey,  "  within 
the  city,"  by  no  means  imply  that  the  party  must  be  resident  there.  [JBrdDiie  J. 
Your  plea  does  not  state  that  the  attachment  was  within  the  laby.]  Aoooraing  to  the 
practice  it  can  only  take  place  withiu  the  city.  Sup|K»iiig  the  court,  as  matter  of  law, 
to  take  notice  of  uie  custom  as  certified,  the  dednon  in  ilforru  v.  Ludlam  (3  H.  363) 
would  appear  to  be  wrong.  It  was  there  held,  that  if  s  plea  of  foreign  attBchmeot 
state,  tiie  custom  to  be,  "  that  if  any  person  be  or  hath  been  indebted  to  any  other 
person  vnthin  the  said  city,  &c.,  it  ought  to  aver  that  the  defendant  in  the  plaint  was 
mdebted  to  the  plaintiff  within  the  city.  According,  however,  to  Starkey's  certificate 
no  such  allegation  is  requisite.  If  the  argument  on  the  other  side  be  correct,  Starkey's 
certificate  will  have  the  force  of  an  act  of  parliament.  [Tindal  C.  J.  It  cannot  be  pot 
h^her  ihan  a  private  act ;  for  it  relates  only  to  the  city  of  London.  The  judges  muafe 
take  notice  of  it  ex  officio,  in  the  same  manner  as  they  take  notice  of  the  ciutan 
of  ^velkind.  Tamm  v.  fFiUiams  (2  Chitt  Bep.  438.  3  Dougl.  281)  and  1  RoUe'ft 
Almdgement)  564,  pL  4  (c),  seem  to  be  direct  authorities  that  the  plea  ou^t  to  have 
stated  that  l^e  gumshee  was  within  the  jurisdiction  of  the  lord  mayoi^s  court.  You 
had  better  amend.] 

Leave  to  amend  on  the  usual  terms. 

The  plea  was  afterwards  amended,  by  introducing  at  the  ante,  p.  939,  ike  follow- 
ing allegation.  And  the  defendant  avers  that  the  said  serjcMit  had  duly  attained 
[947]  the  now  plaintiff  by  the  said  money  so  being  in  the  hands  of  the  now  defendant 
in  manner  as  certified  by  the  said  serjeant^  he  the  now  defendant  at  the  time  of  the 
said  attachment  being  within  the  said  city;"  and  this  allegation  at  the  *  *  ante, 
p.  941.  "Which  execution  was  on  the  day  and  year  last  aforesaid,  duly  sued  ant 
and  executed,  and  the  said  Collins,  on  the  same  day  and  year,  duly  had  and  received 
ike  same  sum  of  money  of  and  from  the  now  defenduit,  the  garnishee,  under  and  h/y 
virtue  and  in  pursuance  of  tiie  said  judgment^  award,  and  execution,  acoording  to  like 
said  custom." 

To  Uke  plea  so  amended  tiie  following  replication  was  pleaded : — "  And  the  piaiiitaff' 
says,  as  to  the  plea  of  the  now  defendant  by  him  first  above  pleaded,  tiiat  he  ttie  now 
plaintiff  ought  not,  by  reason  of  any  thing  in  that  plea  allied,  to  he  barred  frona 
further  maintaining  his  action  in  respect  of  the  said  sum  of  3471.  Ts.  4d.  parcel,  &Ci^ 
because  he  says  that  there  is  not,  nor  has  there  immemorially  been,  in  the  said  city 
of  Xxmdon,  the  said  custom  in  the  stud  first  plea  mentioned,  in  manner  as  in  the  saivft 
first  plea  is  alleged  j  and  this  the  plaintiff  prays  may  be  inquired  of  when  and  wherei, 
&c,  as  the  court  may  consider.  And  the  defendant  doth  the  like,  &c.  And  as  tan 
l^e  i^ea  of  tiie  defendant  by  him  lastly  above  pleaded,  the  plaintiff  aooepta  and  taikcMi 
out  of  court  the  said  sum  of  861.  168.  in  fall  satisfootion  and  dischai^  of  tbe 


(c)  Translated,  7  Yin.  Abr.  232,  pi.  4,  referring  to  the  certificate  of  Steiki^, 
leccnder,  in  22  E.  4,  fo.  30;  as  to  which,  «ee  ante,  v^  i.  39  (i),  (e). 
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of  adaoa  in  the  introductory  [tut  of  the  said  last  plea  mentioned ;  therefore, 
II  to  nidi  last-meDtioned  causes  of  action  the  plaintiff  is  satasfied }  and  he  prays  judg- 
MDt  for  his  costs  and  charges  in  his  behalf,  Sso." 

To  this  replication  the  followiiie  su^estion  was  added,  which  was  entered  pursuant 
to  3  rale  which  had  been  obtained  by  Channell  Serjt.  on  the  part  of  the  plaintiff,  in 
Hilary  term,  1843  for  a  su^;estion,  and  also  for  a  writ  to  the  mayor  and  aldermen 
nMmandiog  them  to  [948]  certify  as  to  the  custom,  which  rule  was,  in  the  same 
term,  made  absolute  by  consent 

"And  hereupon  it  is  sug^ted,  and  manifestly  appears  to  the  court,  that  there  is, 
tad  tmmemoTially  has  been,  in  tiie  said  city  of  London,  a  certain  custom  therein  used 
and  approTed  of,  that  when  aay  issue  in  any  (a)  court  of  our  Lady  the  Queen,  or  Her 
jndsonMHt,  is  or  has  been  joined  therein  as  aforesaid,  upon  any  custom  of  the 
nid  city  used  and  had,  the  mayor  and  aldermen  of  the  said  city  have  from  time 
iBBemanal  eertified  to,  and  infOTined,  f^e  said  court  and  the  jud^  thereof,  and 
oq^t  from  time  immemorial,  and  still  ought  so  to  certify  and  inform  the  said  court 
and  tiie  judges  thereof  the  said  custom,  and  of  and  concerning  the  sune,  and  by  the 
iaraed  recorder  of  the  said  city  verbally  :  and  the  plaintiff  prays  a  writ  of  our  Lady 
the  Queen  to  be  directed  to  the  mayor  and  aldermen  of  the  said  city,  commanding 
^wm  to  certify  to,  and  inform,  the  justices  of  Her  Majesty  of  the  Bench  here,  in 
manner  aforesud,  whether  there  is,  and  immemorially  has  been,  in  the  said  ci^  such 
oiHtom  as  the  defendant  has  above  alleged  :  and  because  the  defendant  does  not  deny 
tlia,  tfaa«f(H*e  the  said  writ  is  granted  to  the  plaintiff,  returnable,  &c    The  same  day 
iigtrai  to  the  said  parties  at  the  same  place.' 
ZojHmiiance  of  the  rule  above  set  forth  the  following  writ  was  issued. 
"Victinia,  &c.  to  the  mayor  and  aldermen  of  Our  city  of  London,  greeting: 
Vhereu  a  certain  action  bath  been  lately  brought,  and  is  now  pradii^  in  Our  court 
of  CuuDon  Pleas  at  Westininster,  before  Our  justices  there,  between  Walter  Crosby, 
plaintiS^  and  William  Hetherington,  defendant,  for  the  non-performance  of  oertaiu 
vtoantoi  by  the  said  Crosby  alleged  to  have  been  [949]  made  to  him  by  the  said 
H^ieringtoD,  in  which  action  a  certain  issue  hath  arisen,  and  ia  joined,  between  the 
sad  parties,  as  We  are  informed,  whether  there  is,  and  baa  immemorially  been,  in 
the  aid  city  of  London  a  certain  custom  therein,  that  is  to  say,  if  any  person  af&rms 
or  has  affirmed  a  plaint  is  debt  against  another  in  Our  court,  or  the  court  of  Our 
pndeoeasors,  bolden  (mt  to  be  holden  before  the  mayor  and  aldermen  of  the  said  city 
lor  the  time  beisg,  in  the  chamber  of  the  Quildhall,  within,  and  according  to  the 
atUm  o4  the  said  city,  and  upon  such  plaint  it  is,  or  has  been,  commandra.  by  the 
eoart  to  aay  of  the  serjeants-at-mace  and  ministers  of  the  said  last-mentioned  court, 
tommoa  such  penon  named  defendant  in  such  plaint  to  appear  in  the  same  court 
to  answer  the  (dainiaff  in  such  plaint ;  and  if  it  is,  or  has  been,  certified  and  returned 
such  serjeant-ab-mace  and  minister  of  the  court,  that  the  defendant  in  such  plaint 
w,  Qt  has  had,  nothing  within  the  said  city  or  the  liberties  thereof  whereby  he  can  or 
nald  be  sununonad,  nor  is  nor  was  found  within  the  said  city,  and  such  defendant  at 
that  eourt  being  solemnly  called  makes  or  has  made  default,  and  in  the  same  court  it 
■i  w  has  been,  allied  by  tiie  plaintiff  in  the  plaint,  that  any  other  person  owes  or 
^  owed  to  any  such  defendant  any  sum  of  money  amounting  to  the  debt  in  such 

eit  specified,  or  any  part  thereof,  then,  at  the  petition  of  such  plaintiff,  it  is,  and 
be^  commanded  by  the  court  to  one  of  the  aerjeants-at-mace  and  a  minister  of 
tte  court  to  attach  the  defendant  in  such  plaint  by  such  sum  of  money  so  being  in  the 
or  custody  of  such  otiier  person,  so  that  such  defendant  appear  at  the  then  next 
Mrt  to  be  lu^en  before  the  sud  mayor  uid  aldermen  in  the  chamber  of  the  Quild- 
^■0,  to  sDBwer  the  phuntaff  in  tiie  plea  in  such  plaint  specified;  and  then,  if  such 
:  Mjflttt«t^nace  and  minister  of  the  court  returns  and  certifies  to  such  court  [950] 
!■»  defeodaot  to  be  attached  by  such  sum  of  money  so  being  in  the  hands  or  custody 
III nch  other  pet«ou  to  be  defended  and  kept,  so  that  such  defendant  in  such  plaint 
l>Mwd  affpeax  at  the  same  or  the  then  next  court  holden  or  to  be  holden  to  answer 
1Mb  piaintiff  in  the  plea  in  such  plaint  specified ;  and  if  the  defendant  at  that  and 
line  other  courts  then  next  severally  holden,  or  to  be  holden,  before  the  mayor  and 


(a)  The  language  of  the  su^^eation  in  Longo  Quinto,  fo.  30,  is  not  less  general,  "  en 
won  hen  ou  courts  de  Koj^."  It  was  there  said  (fo.  31)  by  Danby,  Chief  Justice  of 
u    that  the  defendant  nught  have  traTersed  the  suggestion. 
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aldennen  of  the  said  city,  in  the  Guildhall  of  the  said  oity,  being  solemnly  called,  does 
not  appear,  but  makes  d^ult,  and  sudi  four  default^  according  to  the  custom  of  the 
said  city,  are  recorded  against  such  defendant  at  such  four  courts  after  such  sttidi- 
ment  made ;  and  if  such  plaintiff  in  such  plaint  named,  at  every  of  such  four  courts 
in  his  own  person  or  by  his  attorney  appears  and  offerB  himself  against  Bucb  defoi- 
dant  in  the  plea  in  such  plaint  specified,  according  to  the  custom  of  the  said  city, 
then  at  the  last  of  the  said  four  courto,  or  at  any  court  holden,  or  to  be  h(^n, 
after  such  four  defaults  recorded  at  the  petition  of  such  plaintiff  in  such  i^nt 
named,  made  to  the  court,  it  is,  and  has  been,  used  for       court  to  command  nich 
or  say  other  serjeant^t-mace  and  minister  of  the  court  to  warn  such  other  penon 
according  to  tlie  custom  of  the  said  city,  to  be  and  appear  at  any  court  aftv^ 
wards  to  be  holden  before  the  mayor  and  aldermen,  to  shew  if  any  thing  he  Iw, 
or  knows  to  say  for  himself,  why  such  plaintiff  in  such  plaint  ought  not  to  ban 
execution  of  such  sum  so  attached  as  aforesaid ;  and  if  at  such  ooort  such  serjotntat- 
maoe  returns,  uid  ontifies  such  other  person  in  whose  hands  such  sum  of  monc^  ia, 
or  has  been,  attached,  to  be  warned,  aoocn^ng  to  such  custom,  to  be  and  awear  ia 
the  same  court  to  shew  such  cause ;  aud  if  such  person  so  warned  being  solemnly 
called  at  such  court  does  not  appear,  or  has  not  appeared,  but  makes  or  has  nude 
default,  then  it  is,  and  from  time  immemorial  it  has  been,  used  and  accustomed 
[961]  for  such  court  to  award  such  plaintiff  to  have  execution  of  such  sum  bo  attached, 
to  satisfy  such  plaintiff  the  debt  in  such  plaint  specified,  or  so  much  thereof  as  such 
sum  so  attached  extends,  or  has  extended,  to  saturfy  by  sufficient  pledges  to  be  found 
and  given  by  such  plaintiff  in  such  plunt  named  in  Uie  same  court,  according  to  wjA 
custom,  to  restore  to  such  defendant  such  sum  of  money  so  attached,  if  such  defendint 
within  a  year  and  a  day  thence  next  ensuing  come,  or  has  come  into  the  court  so 
holden,  and  disproves  or  avoids,  or  has  disproved  or  avoided,  such  debt  in  such  plaint 
menlaoned^  according  to  the  custom  of  the  said  city ;  and  that  after  soch  jNedw 
found,  and  execution  had  of  such  sums  so  in  the  hands  and  custody  of  soch  crtMr 
person  attached  and  defended  by  the  plaintiff  in  such  plaint  named,  such  other  pmaa 
m  whose  hands  or  custody  such  sum  is,  or  has  been,  attached,  is,  or  has  been,  discharged 
against  such  defendant  of  the  sum  so  attached  and  had  in  execution  ;  and  such  wan- 
dant  in  such  plaint  is  or  has  been  discharged  against  the  said  plaintiff  of  so  much  of 
his  debt  in  such  plaint  demanded  by  such  plaintiff,  so  long  as  such  judgment  and 
execution  remun  in  force  and  effect,  not  revoked  or  disproved  by  such  defendant ;  and 
if  such  sum  of  money  so  attached  and  defended  and  had  in  execution  amount  not,  dot 
has  amounted,  to  the  whole  sum  of  the  debt  in  and  by  the  said  plaint  demanded  by 
such  plaintiff  against  such  defendant,  then  such  plaintiff,  by  the  oustom  of  the  said 
court  is,  and  from  time  immemorial  has  been,  used  and  accustomed  to  have  proces 
against  such  defendant  aooordiuK  to  such  custom,  for  the  residue  of  his  debt  by  bin 
in  such  plaint  demanded :  and  because  it  pertainetli  to  you,  by  the  recorder  ii  tha 
said  city,  according  to  the  custom  of  the  said  city,  from  time  immemorial  used  aod 
approved  of  therein,  to  try  the  truth  of  the  aforesaid  issue  so  joined  between  the  said 
W.  Crosby  and  W.  Hetherington,  and  to  certify  the  aforesaid  custom  [9(ffil  by  woid 
of  mouth,  and  not  otherwise,  We  command  you,  that  you  certify  and  make  Known  io 
manner  aforesaid  to  Our  justices  of  the  Bench  at  Westminster,  on  the  15th  day  of 
April  next,  whether  there  is,  and  immemorially  has  been,  in  the  said  city  of  London 
such  custom  as  in  the  said  issue  is  stated  or  not ;  and  have  there  this  writw  Witnen, 
Sir  Nicholas  Conyngham  Tindal,  knt,  at  Westminster,  the  Slst  day  of  January  in  the 
sixth  year,  Sie." 

The  recorder  (before  whom  the  matter  had  been  previoiuly  argued  Bossett 
Ghimey  for  the  plaintiff,  and  Cowling  for  the  defendant),  on  Wednesday  the  101^  of 
May  1843,  app^red  at  the  bar  of  the  court,  and  Channel!  Serjt.  having  moTed  for  tha 
return  of  the  writ,  the  recorder,  at  the  desire  of  the  Lord  Chief  Justice,  read  the  writ 
and  the  following  indorsement  thereon ;  "  The  execution  of  this  writ  appean  in  a 
certain  certificat«  of  us  the  mayor  and  aldermen  of  the  said  cit^  <A  Londcm,  made  by 
the  recorder  of  the  said  city  at  the  day  and  place  within  oontamed,  aooordiog  to  tM 
custom  of  the  said  city,  by  word  of  mouth,  as  is  within  commanded." 

The  certificate  or  return  to  the  certiorari,  which  t^e  recorder  also  read,  was  ai 
follows : — 

"  The  answer  of  John  Humphery,  Esq.,  mayor,  and  of  the  aldermen  of  tiie  said  city. 
"We  the  said  mayor  and  aldermen  erf  the  said  city,  by  the  Honourable  Charisi 
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Swin  Law,  recorder  of  the  said  city,  by  word  of  moul^  of  the  sud  city,  do,  in  obedi- 
ence to  the  annexed  writ,  humbly  certify  that  in  the  said  city  of  London  there  is  not 
DOW,  nor  has  Uiere  immemorially  been  in  the  said  city  of  London,  such  ctistom  as  in 
the  said  issue  is  stated." 

This  return  was  signed  by  the  mayor  and  fifteen  aldermen. 

TiNDAL  C.  J.    The  certiorari  must  be  filed,  and  the  return  made  recorded. 

1^53]  Channell  Serjt,  in  the  course  oi  the  same  day,  moved  that  judgment  be 
oitoed  for  the  plaintiff. 

Judgment  for  the  pluntiff. 

inie  rule  afterwards  drawn  up  was  in  the  following  terms  :— "  Upon  reading  a  rule 
nude  on  Monday  the  30th  day  of  January  lasl^  and  the  writ  of  certiorari  issued 
between  the  said  parties,  and  the  mayor  of  the  city  of  London,  to  wit,  John  Humphery, 
Eaq.,  and  the  aldermen  of  the  said  ci^,  by  the  Honourabie  Charles  Ewan  Law,  recorder 
cS  the  same  city,  having  this  day  certified  and  made  known  to  this  oourt  in  pursuance 
of  the  said  writ,  by  word  of  mouth  (a),  according  to  the  custom  of  the  said  city,  that 
there  is  not  now,  nor  has  there  immemorially  been,  in  the  said  city  of  London,  such 
custom  as  in  the  issue  joined  between  the  jMirties  in  this  cause  is  stated,  and  upon 
bearing  counsel  on  beh^f  of  the  plaintiff,  it  is  ordered  that  judgment  be  thereupon 
altered  for  the  plaintiff ;  and  it  is  further  ordered  that  the  said  writ  of  certiorari,  and 

cortificate  of  the  said  mayor  aod  aldermen  {b)  in  writing  thereto  annexed,  be  filed 
nKMig  the  records  of  this  oourt" 

[954]   Evans  and  Others  p.  Hutton  and  Others.    Nov.  9,  1842. 

[S.  C.  5  Scott,  N.  R.  670 ;  2  D.  N.  S.  600 ;  12  L.  J.  C.  P.  17 ;  6  Jur.  1042.] 

hi  Hsumpeit  upon  an  undertaking  to  carry  goods  in  the  defendants'  ship  to  Canton, 
lad  to  deliver  them  to  the  plaintiffs'  agents  at  Canton,  dangers  and  aocidents  of  the 
seas  and  navigation  excepted ;  the  defendants  pleaded— that  they  caused  the  ship 
to  sail  to  Canton ;  that  the  ship  arrived  with  the  goods  on  board,  near  to  the  port 
<rf  Canton ;  that  certain  persons  then  there  being  officers  of  our  Lady  the  Queen, 
duly  authorised  on  that  behalf,  and  then  exercising  the  powers  of  Her  Majestj^s 
government  there,  to  wit,  one  C.  Elliott  then  bein^  ^ef  superintendent  of  the  trade 
^  Her  Majesty's  subjects,  to  and  from  the  dominions  of  the  Emperor  of  China, 
aocording  to  the  form  of  the  statute  in  that  case  made  and  provided  (3  &  4  W.  4, 
e.  93),  and  one  Smith  then  being  captain  of  Her  Majesty's  ship  the  "  Volage,"  and 
thm  being  the  oommuiding  officer  of  Her  Majesty's  naval  forces  there,  did  for  divers 
good  and  sufficient  and  Uiwful  causes  and  reasons  them  io  that  behalf  moving  and 
not  for  anf  wrongful,  neglij^t,  unlawful,  or  improper  act  or  behaviour  of  the  defen- 
dants dieir  master  or  mmners,  or  any  of  Uiem  done  or  committed,  &c.,  forcibly 
interrupt  the  said  ship  being  a  British  ship,  and  all  other  British  ships  from  further 
proceeding  on  its  and  their  said  voyage  to  Canton,  and  did  prohibit,  prevent,  Euid 
disdiaree  the  said  ship  from  proceeding  to  Canton,  and  did,  by  virtue  of  the  powers 
sod  auuiorities  to  them  committed  and  by  means  of  Her  Majesty's  naval  forces  then 
tliere  being  under  their  commands,  and  the  force  and  duress  thereof,  forcibly 
comp^  the  said  ship,  and  from  thence  continually  had  compelled  the  same,  not  to 
proeeed  to  Canton,  and  thereby  prevented  and  thenceforth  always  continually  had 
prevfflited,  and  still  did  prevent,  the  defendants  from  delivering  the  goods  at 
Canton : — Held,  on  special  demurrer,  that  the  plea  was  bad,  for  not  sufficiently 
diickiniig  that  Captains  Elliott  and  Smith,  as  chief  superintendent  and  commander 
of  the  naval  forces  in  the  Chinese  seas,  respectively,  had  authority  to  act  in  the 
manner  alleged. 

Assumpsit.    The  declaration  stated  that,  in  consideration  that  the  plaintiffs,  at 

(d)  So,  by  the  custom  of  London,  a  record  is  to  be  certified  ore  tenus ;  Brownlow, 
Breria  Judicialia,  U,  16. 

{b)  This  certificate,  or  return  to  the  certiorari,  is  the  certificate  of  the  mayor  and 
aWmaen,  not  of  the  recorder,  who  acts  merely  as  their  mouth-piece,  if  the  return  be 
Use,  an  action  lies,  not  against  the  recorder,  but  against  the  mayor  and  aldermen ; 
Dag  v.  Samdffe,  Hob.  86,  87,  Sir  F.  Moore,  871  ;  Jmtlelofl  v.  Staughtott,  Sir  W.  Jones, 
412,  ante,  889 ;  and  see  Pulling's  Law,  &o.  of  London,  2d  ed.  4. 
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the  rec|uest  of  the  defendants,  then  shipped,  in  £Dod  order  and  oondition,  in  and  upon 
the  ship  called  the  *'  Manilla "  then  lying  in  tne  port  of  Liverpool,  and  bound  for 
Canton,  twenty  bales  and  twenty-five  cases  of  merchandize  of  the  plaintiffs,  of  great 
value,  to  wit,  of  the  value  of  7001.,  to  be  carried  and  conveyed  by  the  defendanta 
therein  from  Liverpool  aforesaid,  to  Canton  aforesaid,  for  certain  freight  and  reward 
to  be  paid  by  the  plaintiffs  to  the  defendants  in  that  behalf,  the  defendants  promised 
the  plaintiffs  to  deliver,  and  cause  to  be  delivered,  the  said  goods  in  like  good  order 
and  condition  at  the  port  of  Canton  aforesaid,  all  and  every  dan^rs  uid  aocidentB  of 
the  seas  and  [956]  navigation  of  what  nature  or  kind  Boerer  enepted,  unto  oeitaia 
persoDSy  to  wit,  ^entcran,  McLean,  and  Ca,  or  their  asBiens ;  that  tne  defendanta  liad 
and  received  the  said  goods  on  board  the  said  ship  for  uie  purpose  aforesaid,  never- 
theless, the  defendwts  did  not  nor  would  deliver,  or  cause  to  be  delivered,  Uie  said 
goods  at  the  port  of  Canton  to  the  said  £.,  M.  and  Co.,  or  to  their  assigns,  or  other- 
wise howsoever,  althougb  not  prevented  therefrom  by  any  danger  or  accident  of  the 
seas  or  navigation,  but,  on  the  contrary  thereof,  vrrongfully  omitted  and  refused  so  to 
do :  that  the  plaintiffs,  by  their  agents  duly  authorised  in  that  behalf,  &&,  sold  tbe 
said  goods  at  and  for  certain  large  prices,  to  wit,  to  the  amount  of  30001. ;  and  that^ 
by  reason  of  the  non-delivery  thereof  by  the  defendants,  they  the  plaintiff  were  unable 
to  deliver  the  same  to  the  said  purchasers,  and  all  the  benefit  and  advantage  of  the 
same  sale  and  the  interest  and  profit  or  price  thereof  became  and  were  whoUy  loet  to 
the  plaintiffs ;  that  afterwards,  to  wit,  on  the  Ist  of  March  1840^  the  d«eikUnt8 
unloaded  the  said  goods  out  of  the  said  ship  at  a  certain  place  far  distant  from  Canton, 
to  wit,  at  Manilla,  and  the  plaiatifis  becfune  liable  to  pay  and  expend,  and  were  forced 
and  obliged  to  pay  and  expend,  divers  sums  of  money,  amounting  to  a  laige  sum  of 
money,  to  wit  lOOOl,  in  and  about  defraying  the  expenses  incurred  in  respect  of  the 
said  goods  at  Manilla,  and  causing  the  same  to  be  conveyed  from  thence  to  Canton  ; 
and  uiat  afterwards,  to  wit  on  the  1st  of  April  in  the  year  last  aforesaid,  the  ^aintife 
were  forced  and  obliged  to  sell  the  said  goods  at  a  very  reduced  price  from  the  price 
for  which  the  same  had  been  so  previously  sold,  to  wit,  at  lOOOL  lower  prioe  and  the 
plaintiffs  had,  by  reason  of  the  premiaes,  been  otiierwise  injured. 

Eightli  plea, — to  the  breach  of  promise  first  above  assigned :  that,  after  the  making 
of  the  promises  in  the  (966]  declwation  mentioned,  and  before  any  breach  thereof,  to 
wit^  on  the  6th  of  April  1839,  being  a  rrasonable  time  in  tiiat  beh^,  the  defendante 
caused  the  said  ship  in  the  decwnation  mentioned,  having  the  sa^  goods  of  the 
plaintifib  so  on  board  thereof,  to  sail  and  proceed,  and  the  said  ship  then  sailed  and 
proceeded,  on  its  voyage  from  Liverpool  to  Canton,  in  the  dominions  of  the  Emperor 
of  China^  being  the  port  of  Canton  foresaid ;  aad  in  a  reasonable  time  in  that  behalf, 
to  wit,  on  the  29th  of  October  1839,  the  said  ship  with  the  said  goods  so  on  board 
thereof  as  {foresaid,  arrived  near  to  the  said  port  of  Canton,  to  wit,  on  the  high  seas 
there  adjacent ;  that,  after  the  said  ship  had  so  proceeded  and  arrived  as  aforesaid,  to 
wit,  on  tiie  day  and  year  last  aforesaid,  certain  persons  then  being  officers  of  our  Lady 
the  Queen  duly  authorised  in  that  behalf,  and  then  exercising  the  powers  of  H.  M.  s 
government  there,  to  wit,  one  Charles  Elliott  then  being  chief  superintendent  of  the 
trade  of  H.  M.'s  subjects  to  and  from  the  dominions  of  the  Emperor  of  China,  accord- 
ing to  the  form  of  the  statute  in  such  ease  made  and  provided,  and  one  Smith  then 
being  captain  of  H.  M.'8  ship  tiie  "  Yolage,"  and  then  bung  commanding  officer  of 
H.  M.'s  naval  forces  there,  did,  for  divers  good  and  sufficient  and  lawful  causes  and 
reasons  them  in  that  behalf  moving,  and  not  for  any  wrongful,  negligent,  unlawful 
or  improper  act  or  behaviour  of  the  defendants,  their  master  or  mariners  or  any  of 
them,  done  or  committed,  or  supposed  or  alleged  to  have  been  done  or  committed, 
forcibly  interrupt  the  said  ship,  being  a  British  ship,  and  all  other  British  shi{Hi. 
from  further  proceeding  on  its  and  their  said  voyage  to  Canton ;  and  did,  to  wit, 
then  prohibit^  prevent  and  discharge  the  said  ship  from  proceeding  to  C&Dton,  aod 
did,  by  virtue  of  the  powers  and  authorities  to  them  in  that  behalf  committed,  and 
by  means  of  H.  M.'8  naval  forces  then  there  being  under  their  command,  and  by  tlie 
force  and  duress  [967]  thereof,  forcibly  compel  the  said  ship,  and  from  thence  ooia- 
tinually  had  oompellea  the  said  ship,  not  to  jurooeed  to  Canton,  and  thereby  prereDted 
and  thenceforth  always  hitherto  have  prevented,  and  stiU  did  prevent^  the  uid  deisor- 
dants  from  delivering  the  said  goods  and  mercbandixes  at  Canton ;  and  because  of  thA 
said  force  and  prevention  of  the  said  officers  as  aforesaid,  and  because  of  H.  M-'s 
forces,  and  the  restraint  and  duress  and  prevention  thereof,  the  defendants  oould  not^ 
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'  tame  horn  the  making  tA  their  said  promise,  hitherto  deliver  the  said  goods  at 
,»>rt  of  Gauton,  wherefore  they  did  not  delivw  the  same  at  Canton,  as  on  the  said 
^claiatioD  mentioned.  Verification. 
Ninth  plea — to  the  whole  of  the  declaration — that,  after  the  making  of  the 
promseB^  and  before  any  breach  thereof,  to  wit,  on  the  6th  of  April  1839,  being  a 
nuonable  time  in  that  behalf,  the  defendants  caused  the  said  ship,  having  the  said 
goods  so  OD  board  thereof,  to  sail  and  proceed ;  and  the  said  ship  then  sailed  and  pro- 
ceeded on  its  voyage  from  Liverpool  to  Canton,  in  the  dominions  of  the  Emperor  of 
(Maa,  being  the  port  of  Cantcm  in  the  declaration  moitioned,  and  in  a  reasonable 
tine  in  that  behalf,  to  wit,  on  the  29th  of  October  1839,  arrived  near  to  the  said  port 
of  Canton,  to  wit,  on  the  high  seas  adjacent  thereto ;  that,  after  the  said  ship  had  so 
ffoeeeded  and  arrived  as  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  certain 
pereoDB  then  being  officers  of  our  Lady  the  Queen  duly  authorised  in  that  behalf,  fuid 
then  exercising  the  powers  of  H.  M.'s  government  there,  to  wit,  one  Charles  EUiott^ 
tluQ  being  chief  superintendent  of  the  trade  of  H.  M.'s  subjects  to  and  from  the 
domioions  of  the  £mperor  of  China,  according  to  l^e  form  of  the  statute  in  such  case 

node  and  jnovided,  and  one  Smith,  then  being  captain  of  H.  M.'s  ship  "  Volage," 

iod  then  being  ctmimuiding  officer  of  H.  M.'s  naval  forces  there,  for  divers  good  and 
mfioient  and  lawful  causes  [968]  and  reasons  them  in  that  behalf  moving,  and  not 
for  my  wrakgfal,  ne^^Ugent,  nnlawful,  or  improper  act  or  behaviour  of  Uie  (ufendaats, 
their  master  cir  manners  or  any  o£  tiiem,  by  t^em  the  defenduits,  tiinr  master  w 
mrinen  or  any  of  them,  done  or  committed,  or  supposed  or  alleged  to  have  be^  done 
or  emunitted.  did  forcibly  prevent^  binder,  and  restrain  the  said  ship  from  further 
proceeding  on  its  said  voyage  to  Canton ;  and  did,  to  wit,  then  forcibly  prevent  and 
hinder  ai^  restxtiin,  and  thencefortii  always  hitherto  had  prevented,  hindered,  and 
mtrained,  and  did  still  pi*event,  hinder,  and  distrain  upon  the  said  ship,  and  all  other 
^ritiak  ships,  from  prc«eeding  to  Cwton,  and  did,  by  virtue  of  Uie  powers  and 
uthorities  to  them  in  that  behalf  committed,  and  by  means  of  H.  M.'s  naval  forces 
theu  there  being  under  their  command,  and  by  the  force  and  duress  thereof,  forcibly 
eonpd  the  said  ship,  fmd  from  thence  continually  had  constrained  and  compelled  the 
aiid  ship,  not  to  proceed  to  Cuiton,  uid  thereby  prevented,  and  from  tiience  hitiierto 
emtinued  and  still  continued  to  prevent,  the  defenduits  from  delivering  the  said 
goods  at  Canton,  whandore  the  defenduits  never  delivered  the  same  gocds  or  any 
of  them  at  Gooton,  as  is  in  and  by  the  declarataon  in  that  behalf  above  alleged ;  that, 
Wore  t^e  defendants  or  their  agents  had  received  any  notice  of  the  promises,  and 
Wore  the  said  officers  and  forces  had  in  any  ways  prevented  the  said  ship  from  pro- 
ceeding to  Canton,  the  said  ship  proceeded  on  its  voyage  to  Canton,  to  parts  far  distant 
from  Liverpool,  to  wit,  to  t^e  high  seas  near  to  Canton,  on  the  day  and  year  last  afore- 
asid ;  that  a  certain  place  called  Hong  Kong  was  then  a  place  of  safety  for  the  said 
siiip  and  a  place  to  which  the  said  officers  and  forces  did  not  prevent  the  said  ship 
from  proceeding  and  a  place  near  to  Canton,  and  a  place  from  which  the  said  ship 
sod  the  ffoods  on  board  thereof  might  speedily  have  been  conveyed  to  Canton  of  the 
MBl  said  officers  and  forces  aforesaid,  had  at  any  time  ceased  to  prevent  the  said 
nip  trom  proceeding  to  Cwton,  and  because  of  the  premises,  and  bemuse  it  was  then 
s  nasonaiMe  and  disOTeet  measure  for  tiie  interests  of  t^e  plaSntifiii  as  owners  oi  the 
■id  goods,  and  for  tiie  interests  of  those  concerned  in  the  said  adventure,  for  the 
•sad  aliip  and  l^e  cargo  thereof  to  proceed  to  Hong  Kong;  and  because  to  have 
proceeded  to  any  other  place  than  Hong  Kong,  would  nave  been  an  unreasonable  and 
indiscreet  measure  in  that  behalf,  and  injmious  to  the  plaintiffs  as  such  owners  of  the 
said  goods,  the  defendants,  by  their  servant  and  agent  in  that  behalf,  to  wit^  one 
William  Pearson,  then  being  the  master  of  the  said  ship,  and  t^e  servant  and  agent 
of  the  defendants  duly  authorised  in  that  behalf,  caused  the  said  ship,  with  all 
reasonable  dispatch,  after  the  said  ship  was  so  prevented  as  in  this  plea  mentioned, 
to  proceed  to  Hong  Kong,  being  the  only  safe  and  proper  place  in  that  behalf,  to  wit, 
00  the  39th  of  October  1839 ;  t£at  the  sud  W.  Pearson  did,  whilst  the  said  ship  was 
at  Hxmg  Kxmg  afovesaid,  sod  in  a  reasonable  tame  after  the  arrival  of  the  ship  there, 
to  wity  on  the  da^  and  year  last  aforesaid,  give  to  the  said  E.,  M.  and  Ca,  the  said 
pnams  in  the  said  declaration  named,  notice  of  the  said  several  premises,  and  did 
then  offer  the  said  E.,  M.  and  Co.  to  deliver  the  said  goods  to  them  there,  and  did 
then  request  them  to  accept  and  receive  the  siud  goods  from  him,  and  to  give  him, 
the  said  W.  Pearson,  wders  what  to  do  with  the  sud  goods ;  and  that  the  said  E., 

a  p.  am.— 13*  ^  I 
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M.  and  Co.  then  refused  to  receive  the  said  goods,  or  to  give  any  orders  in  respect 
thereof ;  that  the  said  ship  remained  at  Hong  £U>ng  a  reaaoni^le  tune  in  tiiat  bwalf, 
to  wit,  until  the  said  Charles  Elliott,  so  being  such  diief  superintendrait  as  aforeaaid, 
and  the  said       '      Smith  so  being  such  officer  as  aforesaid  on  the  Ist  of  Deofnober 
1839,  required  and  ordered,  and  compelled,  by  means  oi  H.  M.'8  ^601  naval  forces 
there,  the  said  ship  to  depart  from  Hong  Kong ;  that,  because  of  the  said  requirement 
and  orders  being  lawful  requirement  and  oraers  in  that  behalf,  and  because  of  the 
said  force  and  compulsion,  the  said  ship,  to  wit,  on  the  day  and  year  last  aforesaid, 
sailed  from  and  left  Hong  Kong ;  that,  after  the  said  ship  left  Hong  Kong  aa  last 
aforesaid,  the  said  W.  Pearson,  in  a  reasonable  time  in  that  behalf,  to  wit,  on  the  day 
and  year  last  aforesaid,  gave  notice  to  the  mid  E.,  M.  and  Co.  of  the  premises,  msM 
then  requested  them  to  receive  the  same  goods,  and  to  give  orders  concerning  the 
said  goods,  and  the  said  £.,  M.  and  Co.  then  wholly  refiued  so  to  do ;  uid  because 
the  neighbourhood  of  Canton  and  of  Hong  Kong  was,  tiien,  and  from  thmce  oontiiiually 
had  been  and  still  was,  dangerous  for  the  said  ship  to  remain  in,  on  aooount  oi  the 
perils  of  the  seas  md  navigation,  and  of  the  enemies  of  our  Lady  the  Queen  titen  and 
there  being ;  and  because  it  was  then  expedient  for  the  interests  of  the  plaintiflh,  that 
the  said  goods  of  the  plaintifis  should  be  deposited  in  some  place  of  safety ;  and 
because  Mianilla  was  a  safe  and  convenient,  the  nearest  and  most  convenient,  place  erf 
deposit,  and  the  only  safe  and  convenient  place  of  deposit  within  a  reasonable  oiataiice 
from  the  said  place  where  the  said  ship  then  was  and  from  Canton ;  therefore,  the 
said  W.  Pearson  caused  the  said  ship  to  sail,  and  the  said  ship  then  sailed,  to 
Manilla  for  the  purpose  of  there  depoaitine  the  said  goods  as  in  this  plea  mentdoned  ; 
and  the  said  goods  were,  on  the  5th  of  April  1840,  unloaded  from  and  out  of  the 
said  ship  at  Manilla,  and  delivered  at  Manilla  to  certain  persons  there,  to  wait  the 
orders  of  ihe  plaintifis  to  certain  persons  trading  there,  under  the  firm  of  Kerr, 
Murray  and  Ca,  then  being  the  agents  and  oorresptmdents  of  Uie  plaintiffs  at  Ma-wjltf^, 
duly  authorised  in  that  behalf,  and  being  proper  and  reascmable  persons  in  that  behalf 
witib  whom  [9611  to  leave  luid  deposit,  and  to  whom  to  trust  Uie  said  goods,  which 
was  the  same  unloading  in  the  declaration  complained  of,  of  all  which  premises  Uie 
plaintiffs,  in  a  reasonable  time  in  that  behalf,  to  wit^  on  the  lat  of  July  1840,  had 
notice ;  that  the  acts  of  the  defendants,  and  of  the  said  W.  Pearson  so  being  such 
master  as  aforesaid,  in  respect  of  the  said  goods  from  the  time  of  the  making  of  tibe 
Bfud  promises,  hitherto  were  and  each  of  them  was  a  reasonable  and  discreet  act,  and 
a  reasonable  and  discreet  act  in  that  behalf,  and  were  and  each  of  them  was  truly  and 
■honestly,  aad  discreetly,  done  by  the  defendants  and  the  said  W.  Pearaon  aa  such 
master,  with  a  reasonable,  discreet,  and  honest  view  to  the  interests  of  the  pUuttiA 
as  such  owners,  and  were  and  each  of  them  was  such  acts  and  act  as  an  honeat  and 
discreet  person  would,  in  the  exerdse  of  a  sound  discretion  in  that  behalf,  have  done 
under  the  ciroumstuioes  aforesaid,  and  such  as  it  then  became  and  was  the  duty  at 
the  defendants  and  of  the  said  master  under  the  circumstuices  afareaaid  to  dcx 
Verification. 

Special  demurrer  to  the  eighth  plea — assigning  for  causes — that  the  authority  of 
the  officers,  Elliott  and  Smith,  to  interrupt  and  prohibit,  and  prevent  and  diacharge^ 
the  ship  from  proceeding  to  Canton,  was  not  shewn  or  stated  in  the  said  eighth  plea^ 
as  it  ought  to  have  been  if  any  such  authority  existed — that  no  such  authority  was 
conferred  upon  them  by  common  or  statute  law ;  and  that,  if  they  had  any  aueli 
authority,  its  nature,  and  bow  conferred  upon  them,  ought  to  have  been  stated  ami 
shewn  in  the  plea — that  it  was  not  shewn  how  or  by  what  authority  the  officers 
exercised  the  powers  of  H.  M.'s  government,  as  it  ought  to  have  been  if  such  authoritsr 
was  exercised — that  H.  M.'s  government  did  not  by  law  possess  the  powers  in  th« 
eighth  plea  daimed  on  behalf  of  the  officers — tiiat  tiie  expression,  "H.  M.'8  govem- 
ment,"  was  insensible  and  [962]  ambiguous,  and  had  no  known,  definite,  or  onderatood 
meaning  in  the  law — that  it  was  not  stated  in  t^e  plea,  as  it  ought  to  have  beeia, 
what  were  the  causes  and  reasons  moving  the  officers  to  inteiTupt  Sic,  the  ship  on  her 
voyage — that  any  force  and  prevention  of  such  officers,  unless  legal  and  authorised  bgr 
law,  constituted  no  excuse  or  defence  to  the  breach  of  contracts  complained  of  in  th« 
declaration,  &c. — Joinder. 

Special  demurrer  to  the  ninth  plea,  assigning  the  same  causes  of  demurrer  aa  to 
the  eighth  plea,  and  also  that  so  much  of  t^e  matter  contained  in  the  ninth  fdea*  a^ 
was  in  addition  to  the  matter  stated  in  tiie  eightii  plea,  was  pleaded  to  damage  only. 
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ud  was  un technical  and  improper,  aud  inardficially  pleaded,  eaid  rendered  the  last 
plea  of  a  great  and  wholly  unnecessary  and  improper  lengtdi — that  it  consisted  of 
matter  upOD  which  the  plaintiffs  could  not  take  or  offer  any  certain  issue,  &c. — 


Bompas  Serjt.  (with  whom  was  Martin),  in  support  of  the  demurrers.  The  main 
erouods  of  demurrer  fu*e  applicable  to  both  pleas.  The  contract  entered  into  by  the 
di^ndaots  is  an  absolute  contract  to  deliver  the  goods  at  Canton.  The  bill  of  lading 
eontaiiu  do  exception  as  to  the  Queen's  enemies,  the  only  e^eption  being  of  the 
dugers  uid  aooiaents  of  the  seas  and  navigation.  It  is  submitted  that  the  eighth 
aud  ninth  pleas  do  not  disoloee  any  sufficieDt  excuse  for  tiie  nonperformance  of  the 
defeoduitB  contract  One  of  tkb  laading  oases  upon  tius  subject  is  Paradine  v.  Jane 
(Akyn,  27),  where  *'  the  plaintiff  declared  in  debt  upon  a  lease  for  years,  rendering 
mt  at  the  four  usuiJ  feasts  j  and  for  rent  behind  for  three  years  ending  at  the  feast 
d  the  Annunciation  21  Car.,  brought  his  action.  The  defendant  [963}  pleaded  t^at 
a  certain  German  Prince,  by  name  Prince  Rupert,  an  alien  bom,  enemy  to  the  king 
aod  kingdom,  had  invaded  the  realm  with  a  hostile  army  of  men,  and  with  the  same 
f«t8  did  eater  upon  the  defendant's  possession,  and  him  expelled  and  held  out  of 
rwwwaoD  from  the  19th  of  July  18  Car.,  till  the  feast  of  the  Annunciation  21  Car. ; 
vbffi^  he  could  not  tt^e  the  profits.  Whereupon  f^e  plaintiff  demurred.  And  it 
wraeolved,  "  that  the  matter  of  the  plea  was  insufficient ;  for  though  the  whole  army 
)ud  been  alien  enemies,  yet  he  ought  to  pay  his  rent  And  this  difference  was  taken, 
yut  where  the  law  creates  a  duty  or  chaige,  and  tiie  party  is  disabled  to  perform  it 
vi^t  uiy  default  in  him,  and  hath  no  remedy  over,  there  the  law  will  excuse  him. 

in  the  case  of  waste,  if  a  house  be  destroyed  by  tempest  or  by  enemies,  the  lessee 
iieieused;  Dyer,  33  a.  (Anon.),  Inst  53  a.  (Ca  Litt  53  a.),  283  a.  (Co.  Litt  283  &), 
liE  4,  6  (m  Abbott  of  Shtrbowme'a  caw,  M.  12  PI.  4,  fo.  5,  6,  pi.  1 1).  8o,  of  an  escape ; 
Coi  4,  84  b.  (LuUreU's  case),  33  H.  6,  1  (Jack  Cade's  case,  H.  33  H.  6,  fo.  I,  pi.  3).  So, 
in  9  E.  3,  16,  a  supersedeas  was  awarded  to  the  justices  (A),  that  they  should  not 
proceed  in  a  cessavit  upon  a  cesser  during  the  war.  But  when  the  party,  by  his  own 
cmtcBcts  [964}  creates  a  duty  or  charge  upon  hin^lf,  he  is  bound  to  make  it  good, 
if  be  may,  notwithstanding  any  accident  by  inevitable  necessity,  because  he  might 
provided  aeunst  it  by  his  contract  And,  therefore,  if  the  lessee  covenant  to 
nput  a  house,  mouA  it  m  burnt  by  lightziing  or  thrown  down  by  enemies,  yet  he 
niglit  to  repair  it;  Dyer,  33  a.,  40B.  3,  6"<H.  40  Ed.  3,  fa  5  &  6,  pi  11). 

That  ease  has  been  repeirfiedly  recognised  and  aflirmed  in  more  modem  decisicms, 
ft  ii  not  ueoeaaary  to  ocmtend,  that  if  the  delivery  of  the  goods  at  Canton  had  become 
nnbvfnl,  the  defendants  would  have  been  bound  to  perform  their  contract  It  is 
taSdent  to  say,  that  neither  of  these  pleas  shews  that  the  delivery  of  the  goods  at 
GutoD  had  become  unlawful.  The  pleas  undoubtedly  allege,  that  certain  persons  diily 
wthorned,  and  exercising  the  powers  of  H.  M.'6  government  at  Canton,  prevented 
the  landing  of  the  goods ;  but  it  ought  to  have  been  shewn  what  authority  these 
penons  had ;  for  it  is  impossible  to  understand  what  is  meant  by  the  phrase  '*  exerois- 
ing  the  powerB  of  H.  M.'8  government  there."  It  may  be  admitted,  that  if  there  were 
i>f  statute  which  anpowwed  Captain  Elliott  or  Captain  Smitii  to  restrain  the  ve^ 
bm  {vooeeding  to  Canton,      court  most  take  judiciBl  notice  of  such  statute.  The 

(A)  But  not  acted  upon.  P.  9  Ed.  3,  fo.  16,  pL  30,  was  a  cessavit  brought  in  die 
county  of  Northumberland.  Pamell,  the  tenan1«8  Serjeant  pleaded  to  the  jurisdiction, 
—"that  the  commonalty  of  the  county  had  made  their  plaint  md  suggestion  to  King 
filward,  father  of  the  now  king,  that  the  said  county  had  been  destroyed  by  the  war 
ol  Scotland,  so  that  the  people  could  not  take  the  profits  of  their  lands,  and  that  the 
lords  had  brought  their  writs  of  cessavit  to  recover  the  lands ;  wherefore  the  king 
(Edwaid  IL)  forbad  that  any  writ  of  cessavit  should  be  granted  against  the  people  of 
that  county  during  the  said  war  until  otherwise  commanded  ;  and  that  the  said  late 
long  bad  sent  to  this  court  his  writ,  commuiding  that  if  any  such  writ  was  sent  before 
fmi  here,  you  should  surcease  from  holding  ti^at  plea.  And  we  say  that  the  war 
rtill  eontinuea ;  wherefore  we  do  not  intend  that  you  will  hold  this  plea.  Whereupon 
^  writ  was  read,  which  was  to  t^e  effect  pleaded.  And  the  writ  was  of  the  cute 
of  the  tirelfth  year  of  the  &ther  of  the  now  km^  &o.  Herle  C.  J.  We  have  a  command 
hf  the  writ  ai  the  king  that  now  is,  to  hdd  t^is  plea.  The/reion  we  will  not  euroeaae 
^  nHoo  at  any  writ  sent  to  us  by  tiie  king  ^t  ia  dead.   Wherefore  answer." 


Digiti;ed  by 


Google 


396 


WANS  V.  HUTTON 


cmly  act,  however,  at  all  beuiog  on  t^e  subject,  is  the  3  &  4  W.  4,  c.  93,  which 
aanuaises  the  Crown  to  mpoint  a  superinteDdeDt  at  Canton.    But  tiie  pleas  otmtain 
no  Bvennent  Uiat  Captain  Elliott  had  been  ^ipointed  ohi^  supnintaadent  under  the 
act ;  and  what  autiiority  [966]  Captain  Smitli  cocdd  have  as  commanding  officer  ol 
H.  M's.  naval  force,  does  not  appew ;  for  tiiere  is  no  allegation  of  any  embargo  or 
blockade.    Neither  is  any  fact  stated  which  would  render  it  illegal  for  the  ship 
to  go  to  Canton.    It  was  held  in  GfosUng  v.  HiggtM  (1  Campb.  451),  uiat  if  goods  pat 
on  board  a  ship  to  be  earned  from  one  place  to  another,  are  wron^ully  seized  by  the 
officers  of  the  government,  so  that  they  cannot  be  delivered  to  tiie  consignee,  the 
owner  of  the  goods  has  an  acti(»i  for  the  non-delivery  against  the  owner  of  the  shro, 
who  must  seek  his  remedy  over  against  the  officers  of  government.    So,  in  HUl  v.  laU 
(4  Campb.  327),  the  consignee  ma  particular  pared  of  goods  by  a  general  ship,  wai 
held  liable  to  the  owner  tor  not  taking  them  from  the  ship  in  a  reasonable  tame, 
although  the  delay  arose  from  the  necessity  of  procuring  an  order  hxm.  the  Traasuiy 
to  land  the  goods,  which  order  the  couignee  used  the  utinost  ditigenoe  to  obtain. 
Barka-  v.  Hodgson  (3      &  SeL  267)  is  a  stnmger  case.    It  was  thwe  held,  that  a 
charterer  <tf  a  ship,  who  covenants  to  send  a  cargo  alongside  at  a  foreign  port^  is  not 
ennised  from  sending  it  alongside,  though,  in  consequence  oi  the  prevalence  erf  an 
infectious  disorder  at  the  port,  all  public  intercourse  is  prohibited  by  the  law  at  tdhe 
port,  and  though  he  could  not  have  communication  without  danger  of  contractang  and 
communicating  the  disorder.    Lord  Ellenboraugh  says,  "the  question  is,  on  which 
side  the  burden  is  to  fall.    If,  indeed,  the  performance  of  this  covenant  had  been 
rendered  unlawful  by  the  government  of  this  country,  the  contract  would  have  been 
dissolved  on  both  sides ;  and  this  defendant,  as  be  had  been  t^us  compelled  to  abandon 
lus  contract,  would  have  been  ensused  for  the  non-performance  of  it,  and  not  liaUe 
to  danuges.   But,  [966]  if  in  consequence  of  events  irikich  hmpen  at  a  forngn  pwt» 
the  fre^ter  is  prevented  from  furnishing  a  loading  thwe,  which  he  has  ctrntnuited 
to  furnuh,  ndtiier  is  the  oontzaot  dissdved,  nor  is  he  ezmued  for  not  performing  it^ 
but  most  answer  in  damages."   It  is  laid  down  in  Abbott  on  Shipping,  428,  5th  ed. 
(7th  ed.  597),  citing  BligU  v.  Pa^  (3  B.  &  P.  295,  n.),  that  "if  a  merchant  hire  a  ship 
to  go  to  a  foreign  port,  and  covenant  to  furnish  a  loading  there,  a  prohibition  by  tiie 
government  from  that  country  to  export  the  intended  articles,  neither  dissolves  the 
contract  nor  excuses  a  non-performance  of  it;  for  the  laws  of  one  nation  do  not  give 
effect  to  the  positive  institutions  of  another  inconsistent  with  its  own."    It  is  not 
sufficient  for  a  defendant  to  shew  that  he  has  been  prevented  from  performing  his 
contract    He  must  go  further,  and  establish  that  the  parties  who  prevented  him  had 
a  right  to  do  so ;  and  the  authority  of  t^ese  parties  ought  to  have  been  set  oat,  in 
order  to  enable  the  court  to  judge  whether  it  was  legal. 

The  ninth  plea  attempts  to  justify  the  landiiw  of  uie  goods  at  Manilla.  Admittiii^ 
for  the  sake  of  argument,  that  it  was  unlawfufto  go  to  Canton,  the  defendanta  had 
no  right  to  discharge  the  goods  at  Manilla.  If  ^ey  were  legally  preveoted  from 
delivering  their  goods  to  the  consignees  at  Canton  tiiey  should  have  returned  them  to 
the  plaintiff,  for  there  is  nothing  in  the  plea  to  shew  that  the  goods  were  landed 
at  Manilla  for  the  purpose  of  being  afterwards  conveyed  to  Canton.  Moreover,  the 
defendants  should  have  kept  the  goods  on  board  until  they  could  ^tioeed  with  them 
to  Canton ;  for  it  is  consistent  with  all  that  is  stated,  that  the  ship  could  have  gme 
to  Canton  the  next  day ;  for  there  is  no  averment  of  any  blockade,  or  of  any  war 
with  China.  In  Hadley  v.  Olairhe  (8  T.  R.  259),  the  defendants  contracted  to  carrsr 
the  plaintiffs  goods  from  Liverpom  to  Leghorn;  on  the  [967]  vessel  arriving  at- 
Falmouth,  in  tiie  course  (rf  her  voyage,  an  embaiso  was  hud  on  her,  **  until  the 
further  order  of  ooundl  7"  and  it  was  hek)  that  such  Mnbaigo  only  suspeDdsd,  baft 
did  not  dissolve,  the  omtract  between  the  partaes,  and  that  even  after  two  ymxm^ 
when  the  embaigo  was  taken  ofl^  tiie  defmdants  were  answerable  to  the  plaintiff  in. 
damages  for  the  non-perfonnance  of  their  contract 

Channell  Serjt  The  authority  of  Parodim  v.  Jane,  for  the  general  rule  there  laid, 
down,  is  not  denied ;  and  it  is  conceded  that  an  embargo  by  a  foreign  govenunoKC 
furnishes  no  excuse  to  an  English  ship-owner  for  the  non-performance  of  his  oontnc4k. 
Admitting  the  general  rule,  however,  it  is  contended  that  an  exception  neeoosarily 
arises  where  the  performance  of  a  contract  is  forbidden  by  the  oountry  oi  whii^  tli« 
contracting  parties  are  subjects ;  and  it  is  submitted  that  such  an  implied  exof^itioKa 
is  suffidenUy  made  out  by  the  facts  stated  in  tiuse  pleas.   The  defendanta 
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driven  to  oontend  that  there  has  been  any  dissolution  of  the  contract ;  they  contend 
mmly  for  a  sospension.  Ha^ey  v.  Clmice,  in  some  respects,  resembles  the  present 
Mse ;  bat  hoe  the  prdulntiDg  to  land  the  goods  is  stated  as  continuing  down  to  the 
time  of  the  action.  Touteng  v.  HvlAord  f3  B.  &  P.  291^  proceeded  veiy  much  on 
the  jxinciide  now  contended  for,  which  is  laid  down  in  the  judgment  of  Lord  EUen- 
bcHtnigh  in  Barker  v.  Hodgson^  cited  on  the  other  side  (ante,  p.  965).  The  question 
is,  whether  it  sufficiently  appears  in  l^e  pleas,  that  the  defendants  were  prevented 
from  landing  the  goods  by  the  authonty  of  the  government  of  this  country. 
Generality  m  pleading  is  allowed  in  many  cases  where  more  particularity  would  lead 
to  {Mttlizity,  or  where  the  facts  are  incapable  of  being  precisely  stated.  Whether 
tte  aathwit^  is  sufficiently  set  out  in  these  pleas  must  be  determined  with  reference 
to  the  circumstances  disclosed.  It  ia  obvious  that  the  same  precision  which  is 
neeessaiy  in  many  cases  will  not  be  required  here.  It  cannot  be  expected  that  the 
defendants  should  state  the  aathority,  step  by  step,  t/t  Uie  parties  who  prohibited 
them  from  landing  the  goods,  or  set  out  the  reascms  which  led  to  the  prohibition ;  for 
lets  of  state  policy  are  necessarily  secret  in  their  nature.  It  is  Bulnnitted  that  the 
I^eas  are  good  in  substance,  and  that  the  allegations  as  to  the  defendants  being 
prevented  from  performing  their  contract  by  the  acts  of  officers  or  servants  of  the 
government,  lawiully  authorised,  are  made  with  all  the  particularity  of  which  tJie 
ease  will  admit. 

Bompas  Serjt.,  in  reply.  The  argument  advanced  on  the  part  of  the  defendants 
ti,  diat  the  interruption  on  the  part  of  Capt  Elliott,  and  Capt  Smith,  created  a 
nmaaaxm  only.  This  shews  the  two  special  pleas  to  be  bad.  The  defendants  have 
iuled  to  make  out  that  the  act  of  those  officers  in  preventing  the  delivery  of  the 
goods,  was  lawful  It  has  been  contended  that  the  act  of  those  officers  was  the  act 
of  tlie  Britiah  goTenunentu  But  it  is  not  stated  that  the  act  complained  of  was  done 
onder  any  autnority.  The  pleas  contain  no  all^tion  of  the  existence  tA  war,  or  <A 
my  duiger  of  war.  As  no  lawful  interference  is  shewn,  the  plaintaffs  are  enfiUed 
to  judgments 

TiNDAL  C.  J.  I  am  of  opinion  that  the  two  pleas  which  have  been  demurred  to 
we  bad  in  point  of  law.  The  only  ground  upon  which  they  could  be  an  answer  to 
Uie  declaration  would  be,  that  the  contract  was  dissolved  by  some  superior  authority. 
But  the  allegation  amounts  to  no  more  i^an  this, — that  after  the  arrival  of  the  ship 
ud  goods  at  Canton,  certain  persons,  then  being  officers  of  the  Queen,  and  duly 
authorised  in  that  behalf,  and  then  exercising  the  powers  of  Her  Majesty's  govem- 
Bient  there,  to  wit  one  Charles  [969]  Elliott,  then  being  chief  Superintendent  of  the 
trade  of  Her  Majesty's  subjects  to  and  from  the  dominions  of  the  Emperor  of  China, 
■ceofding  to  the  form  of  the  statute  in  such  case  made  and  provided,  and  one  Smith, 
then  being  captain  of  H.  M.'8  ship  the  *'  Volage,"  and  then  being  the  commanding 
offiov  of  H.  M.'fl  naval  forces  there,  did,  for  divers  good  and  sufficient  and  lawful 
Kssons,  them  in  that  behalf  moving,  and  not  for  any  wrongful,  negligent,  unlawful, 
or  improper  act  or  behaviour  of  the  defendants,  their  master,  or  mariners,  or  any  of 
tiwni,  done  or  committed,  or  supposed,  or  alleged  to  have  been  done  or  committed, 
fordbly  interrupt  the  said  ship,  being  a  British  ship,  and  all  other  British  ships,  from 
further  proceeding  on  its  and  their  said  voyage  to  Canton,  and  did,  to  wit,  then 
prohibit,  prevent  and  discharge  the  said  ship  from  proceeding  to  Canton,  and  did,  by 
rirtae  of  the  powers  and  authorities  to  them  in  that  behalf  committed,  and  by  means 
of  U.  M.'s  naval  forces  then  there  being  under  their  command,  and  by  force  and  duress 
thereof,  forcibly  compel  the  said  ship,  and  from  thence  continually  had  compelled  the 
■me,  not  to  i«oceed  to  Canton,  uid  thereby  prevented,  and  thenceforui  always 
UUuarto  had  prevented,  and  still  i^d  prevent^  tae  defendants  from  delivering  the  sud 
goods  at  Canton.  It  ia  not  sud  that  this  wag  done  in  tiie  exercise  of  any  iven^tive 
of  the  Crown,  to  which  it  belongs  to  declare  war  and  to  make  peace.  But  u  war 
had  been  declared  between  England  and  China,  it  would  not  have  been  a  case  in 
wfaidi  the  contract  of  the  parties  would  have  been  dissolved,  as  when  a  declaration 
of  war  has  been  held  to  put  an  end  to  a  contract  to  carry  goods  to  those  who  are  now 
become  enemies.  Here,  the  engagement  is  to  deliver  goods  to  the  agent  of  the 
dhipper.  The  pleas  seek  to  qualify  the  nonperformance  of  the  contract,  under  the 
Kt  of  the  chief  superintendent,  Capt.  Elliott  We  must  see  whether  the  act  of  tiie 
3  mmI  4  W.  ^70]  4,  c  93,  gives  any  such  authority.  By  the  5th  section,  after 
noting  that  it  is  uqwdient  for  the  objects  of  trade  and  amicable  intercourse  witii  the 
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domizuoiu  of  the  Emperor  of  China,  that  provision  be  made  far  the  estaUidimait  of 
a  !&itish  authority  m  tiie  said  dominions,  enacts-  *'  that  it  shidl  and  may  be  lawfol 

for  His  Majesty,  by  any  commission,  or  commissions,  or  warrant  or  warrants,  under 
His  Royal  sign  manual,  to  appoint  not  exceeding  three  of  His  Majesty's  subjects,  to 
be  superintendents  of  the  trade  of  His  Majesty's  subjects,  to  and  from  tiie  said 
dominions,  for  the  purpose  of  protecting  and  promoting  such  trade,  and  by  my  such 
commission  or  warrant  as  aforesaid,  to  settle  such  gradation  and  subordination  unone 
the  said  superintendents,  one  of  whom  shall  be  styled  the  chief  superintendent,  mkI 
to  appoint  such  officers  to  assist  them  in  the  execution  of  their  duties  and  to  grant 
such  salaries  to  such  superintendents  and  officers  as  His  Majesty  shall  from  tome  to 
time  deem  expedient."    By  this  section  the  commissioner  is  armed  with  power  to 
regulate  the  rotation  of  trade  between  this  country  and  tite  dominion  of  tJie  Emperor 
of  China.    By  sect  6,  it  is  provided  "  that  it  shall  be  lawful  for  His  Majesty,  by  any 
such  order  or  orders,  commission  or  commissions  as  to  His  Majesty  in  council  shall 
aj^>ear  expedient  and  salutary,  to  give  to  the  said  superintendents,  or  any  of  theni, 
powers  and  authorities  over  and  in  respect  of  the  trade  and  commerce  of  His  Majes^s 
subjects  within  any  part  of  the  said  dominions,  and  to  make  and  issue  directions  vbA 
regulations  touching  the  said  trade  and  commerce,  and  for  the  government  of  Ht> 
Majesty's  subjects  within  the  said  dominions,  and  to  impose  penalties,  forfeitures,  or 
imprisonments,  for  the  breach  of  any  such  directions  or  regulations,  to  be  enforeed 
in  such  manner  as  in  the  said  order  or  orders  shall  be  specified,  and  to  create  a  court 
of  justice,  with  criminal  and  admiralty  jurisdiction,  for  t^e  trial  of  offences  committed 
by  His  Majesty's  8ab-[971}-jects  within  the  said  dominions,  and  the  ports  and  bavm 
thereof,  and  on  the  high  seas  within  one  hundred  miles  of  the  coast  of  China,  and  to 
appmnt  (me  of  tJie  superintendents  hereinbefore  mentioned,  to  be  the  officer  to  bold 
such  court,  and  other  officers  for  executing  the  process  thereof,  and  to  grant  aneh 
salaries  to  such  officers,"  &c. 

Under  this  section,  Captain  Elliott  might  have  been  armed  with  sufficient  yowet 
to  make  regulations  for  the  government  of  the  war,  both  between  British  subjects  sod 
the  subjects  of  the  Emperor  of  China.  But  the  pleas  do  not  state  that  any  orders 
were  issued  by  the  Privy  Council.  Capt.  Elliott  may  have  exercised  a  sound  dacretiatt 
in  preventing  the  goods  from  being  landed  at  Canton.  That  however  does  not  o«i- 
stituto  a  fulswer  to  the  complaint  of  the  non-delivery  of  the  goods.  It  is  not 
shewn  that  the  contract  made  by  the  defendant  to  deliver  the  goods  to  the  j^ntaffs 
agent  at  Canton  had  been  dissolved. 

COLTMAN  J.  I  am  of  the  same  opinion.  The  questiffli  appeua  to  me  to  be  a  very 
narrow  one.  It  is  agreed  on  both  aides,  that  unless  t^  delivery  of  the  goods  at  Gaaton 
is  shewn  to  have  been  prevented  by  some  competent  authority,  the  two  pleas  democred 
to  cannot  be  supported.  The  authority  must  oe  stated  on  t^e  face  of  vke  pleas.  The 
defendants  not  being  in  privity  with  the  party  who  makes  the  order,  may  not  be 
boimd  to  shew  the  authority  with  the  same  particularity  as  would  be  necessary  where 
such  privity  exists.  I  do  not  say  how  that  would  be.  But  here,  we  find  no  statement 
at  all  of  any  authority  under  which  Captain  Elliott  acted.  The  mere  fact  of  his  being 
superintendent  without  any  order  from  the  Privy  Council,  does  not  im^rt  that  fas 
had  authority  to  make  or  to  issue  directions  and  regulations  under  the  sixth  aectira. 
The  fifth  section  confers  ^72"}  very  limited  powers.  It  gives  nothing  further  thu 
what  is  necessarily  im;|[»lied  in  the  term  "  superintendent.  Both  these  pleas  appou 
to  me  to  be  sumtantully  defective  in  not  containing  an  alleigntion  of  any  power 
conferred  on  Copt.  Elliott  by  an  order  in  oounciL 

Erskink  J.  It  has  been  properly  admitted  by  my  brother  Bompas,  that  if  the 
defendants  were  prevented  from  delivering  the  goods  by  any  person  having  doa 
authority  from  this  county,  there  would  be  a  ^;ood  answer  to  the  present  actiorL  I  un 
of  opinion  that  no  such  authority  appears  in  either  of  the  pleas. 

Maulb  J.  I  am  of  the  same  opinion.  It  has  not  been  argued  that  any  general 
prerogative  exists  under  which  these  acts  on  the  part  of  Captain  Elliott  and  Captain 
Smith  could  be  justified.  Then  the  statute  only  empowers  them  to  act  under  an 
order  made  by  the  King  in  council,  and  there  is  noising  to  shew  that  any  order  u 
council  has  been  made. 

Judgment  for  tdie  plaintiff. 
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Leake  p.  Lovbday  and  Brooks.   Nov.  21,  1842. 

[S.  C.  5  Scott,  N.  R  908 ;  2  D.  K  S.  624 ;  12  L.  J.  C.  P,  65 ;  7  Jur.  17.] 

A.  in  1837  bought  goods  of  B.,  and  allowed  B.  to  remain  in  possession  of  them  up  to 
1839,  when  B.  became  bankrupt.  B.'a  assignees  made  no  claim,  and  B.  retained 
possession  of  the  goods  until  1841,  when  the  sheriff  under  a  &  fa.  a^inst  B.  seized 
and  sold  the  goods.  After  the  sale  B-'s  assignees  gave  notice  of  their  claim  to  the 
sheriff,  who  upon  receiving  an  indemnity  handed  over  the  proceeds  to  them. — In 
trover  brought  by  A.  against  the  sheriff,  held : — that,  under  the  plea  of  not  possessed, 
the  sheriff  might  set  up  the  title  of  the  assignees. 

Case.  The  first  count  of  the  declaration  stated  that  one  Cox  was  tenant  to  the 
plaintiff  of  certain  premises  in  the  county  of  Oxford  under  a  demise  thereof  at  [973] 
a  certain  weekly  rent,  to  wit^  the  weekly  rent  of  5s.,  of  which  421.  was  in  arrear ;  that 
the  plaintiff  had  seized  divers  goods  as  for  and  in  the  name  of  a  distress,  and  had 
impounded  them  in  a  certain  messuage ;  and  that  the  defendants  broke  the  pound  and 
took  away  the  goods.    The  second  count  was  in  trover. 

Fleas :  firsl^  not  guilty  to  fJie  whole  declaration ;  secondly,  to  the  first  count,  that 
Cox  did  not  hold  as  tenaat  to  the  plaintiff,  modo  et  foim& ;  ^rdly,  to  the  first  count, 
that  the  rent  was  not  in  arrear ;  fourthly,  to  the  first  county  tiiat  the  plaintiff  did  not 
loze  the  goods  as  and  for  a  distress ;  fifthly,  to  the  first  count,  that  uie  plaintiff  did 
not  impound  the  goods ;  sixthly,  to  the  first  count,  that  before  the  plaintiff  had  seized 
and  impounded  the  goods,  a  writ  of  habere  facias  possessionem  issued  to  the  defen- 
dant Loveday,  as  sheriff  of  the  county  of  Oxford ;  that  the  messuage  in  which  the 
plaintiff  had  impounded  the  goods  was  parcel  of  the  tenements  in  the  writ  mentioned, 
ind  thereupon  the  defendant  Loveday  as  sheriff,  and  the  defendant  Brooks  as  his 
•errant^  entered  upon  the  messuage ;  that  because  the  defendant  Loveday  could  not 
give  possession  <A  the  messuage  without  removing  the  goods,  and  because  the  plaintiff 
refused  to  remove  tfaemj  the  defendanta  removed  the  goods  and  deposited  them  at 
a  reasixiable  distance  for  the  use  of  the  person  entitled  thereto ;  verificataon. 

Seventh  plea,  to  the  second  count,  uiat  t^e  plaintiff  was  not  possessed,  as  of  his 
owD  property,  of  the  goods  in  that  count  menticmed,  or  any  part  thereof,  modo  et 
form& :  concluding  to  the  country. 

The  e^hth  plea  set  up  a  justification  of  the  conversion  of  the  goods  in  the  second 
count  sinuuir  to  that  contained  in  the  sixth. 

The  plaintiff,  by  his  replication,  joined  issue  on  the  first,  second,  third,  fourth,  fifth, 
aod  sixth  pleas.  To  [974]  the  sixth  he  new  assigned  that  the  pound  broken  by  the 
defeadants  was  another  and  a  different  pound  from  that  mentioned  in  the  sixth  plea. 
There  was  also  a  new  assignment  to  the  e^hth  plea  that  the  defendant,  on  another 
aod  different  time,  and  for  another  and  different  occasion,  converted  the  goods 
mentiraied  in  t^e  second  count. 

Pleas  to  the  first  new  assi^ment :  first,  not  guilty ;  secondly,  that  the  defendants 
did  not  impound  the  goods.  To  the  new  assignment  to  the  eighth  plea  the  defendants 
pleaded,  fint,  not  guilty ;  and,  secondly,  that  the  plaintiff  was  not  poesesBcd  as  of  his 
own  [XYtperty  of  the  goods  in  the  second  new  assignment  mentioned,  or  any  part 
tJiereof,  modo  et  f  orm&. 

Upon  all  these  pleas  the  plaintiff  joined  issue. 

At  the  trial,  before  Ersldiie  J.,  at  the  last  Oxfordshire  summer  assizes,  it  appeared 
that  a  person  of  the  name  of  Cox  had,  previously  to  a  year  1837,  been  a  partner 
with  Messrs.  Morrell  in  a  bank  at  Oxford,  and  had  resided  in  the  upper  part  of  the 
boose  in  which  the  braking  establishment  was  conducted ;  and  that  after  the  dissolu- 
tioD  of  the  partaiership,  Messrs.  Morrell,  to  whom  the  house  belonged,  permitted  him 
to  occupy  the  same  apartments  without  paying  rent.  In  June  1837  Cox's  goods  were 
seized  under  a  fi.  fa.  igmed  upon  a  judgment  recovered  against  him  by  Cullis  and 
Woodhouse,  and  the  goods  having  been  appraised  in  3501.,  the  sheriff,  on  the  1st  of 
Janoaiy  1838,  on  receiving  that  amount  from  the  plaintiff,  executed  a  bill  of  sale  to 
him  of  the  goods,  and  gave  him  possession  thereof.  On  the  4th  of  January  Coz 
entered  into  an  agreement  with  the  plaintiff,  whereby  he  agreed  to  pay  the  plaintiff 
12a  a  week  for  the  goods,  and  attorned  tenant  to  him  of  the  rooms  in  which  the  goods 
vm  placed,  at  58.  a  week.    On  the  15th  of  December  a  fiat  issued  against  Cox,  under 
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which  he  was  declared  a  bankrupt ;  and  on  the  23d  of  January  [976]  1839,  ass^nees 
were  duly  appointed.  Soon  after  the  adjudication  a  messenger  of  the  court  (tf  buk- 
niptcy  went  to  Oxford  in  order  to  t^e  possession  oi  (die  bankruplfs  goods ;  bat,  aa 
Cox  riiewing  him  the  bill  of  sale,  he  witiidrew,  leaving  Cox  in  possession  of  goods. 
On  the  20th  of  July  1841,  the  |4ainlaff  put  io  a  disteess  for  42L,  the  anean  of  the 
weekly  rent,  under  which  he  seized  certain  otiier  goods  belonging  to  Cox.  Od  fte 
25th  or  26th  of  July  the  defendant  Brooks  entered  the  premises  under  a  writ  of  haben 
facias  possessionem  issued  upon  judgment  signed  by  Messrs.  Morrell,  by  Tirtue  of 
a  warrant  of  attorney,  to  confess  judgment  in  an  action  of  ejectment  which  had  been 
executed  by  the  baukrupt,  and  removed  both  the  goods  included  in  the  bill  of  sale 
and  also  the  goods  which  had  been  distrained  upon,  into  the  street  The  goods  were 
afterwards  placed  by  a  third  party  in  an  empty  house  adjoining.  On  the  Uth  of 
Au^;ast  the  defendant  LoToday  seized  the  goods  under  two  writs  of  fi.  fa.  issued 
against  Cox  at  the  suit  of  two  (Afferent  creditors,  and  on  the  20tb  sold  them  by  auctacm. 
After  the  sale  the  assignees  of  Cox  gave  notice  to  the  sheriff  that  they  claimed  the 
goods ;  whereapon  the  sheriff  on  receiving  an  indemnity  from  tha  assignees,  paid  over 
to  them  die  net  {utMseeds  of  tiie  sale,  amounting  to  232L  18fl.  2d. 

The  bankruptcy  of  Cox,  as  also  trading  petatiming  creditors'  debt  and  the  act 
oi  bankruptcy,  and  tJie  appointment  of  assignees  were  admitted.  The  fact  of  the 
sheriff  being  indemnified  by  the  assignees  was  proved  by  the  nnd«rsheriff,  who  wai 
called  as  a  witness  on  the  part  of  the  plaintiff. 

It  was  contended  for  the  defendants  that  the  bill  of  sale  was  colourable  and 
fraudulent.  Mid  that  no  property  in  the  goods  included  in  it  ever  passed  to  the  plMntifT. 
It  was  also  insisted  that,  even  assuming  the  transaction  to  be  bonft  fide,  as  the  plaintiff 
had  allowed  [976]  the  goods  to  remain  in  the  order  and  dispositi(Hi  of  the  bankrupt, 
t^e  assignees  were  entitled  to  them.  For  the  plaintiff  it  was  ara;ned  that  the  defenduit 
could  not,  under  the  plea  of  "  not  possessed, '  set  up  the  right  of  third  partaes,  the 
only  qnesticMi  under  tlut  j^ea  being  whether  the  plaintiff  was  entided  to  the  goods  u 
against  the  defendants.  The  learned  judge  expr^sed  on  oinnion  t^t  it  was  not 
to  the  defendants  to  set  up  the  title  of  the  assignees  ■  and,  after  directing  a  verdict  to 
be  entered  for  the  defendants  upon  so  much  of  the  first  issue  as  related  to  the  fint 
count,  with  respect  to  which  no  case  had  been  made  out ;  and  also  upon  the  fifth, 
sixth,  and  seventh  issues,  he  left  it  to  the  jury  to  say  whether  the  hiu  of  sale  ins 
bon&  fide  or  was  fraudulent  and  colourable. 

The  jury  having  returned  a  verdict  for  the  plaintiff  upon  all  the  issues  uising  out 
of  the  count  in  trover,  with  253L  3s.  6d.  damages,  it  was  agreed  that  the  defenoants 
should  be  at  Uberty  to  move  to  enter  a  verdict  for  them  upon  the  issues  raised  by  the 
pleas  of  "  not  possessed,"  in  case  the  court  should  be  of  opinion  t^at  the  goods,  at  the 
time  of  the  bankruptcy,  were  left  in  the  order  and  dispodti<m  of  the  bankrapt^  with 
the  consent  ot  the  true  owner,  and  that  the  defendants  were  not  precluded  from  setting 
up  the  title  of  the  assignees. 

Talfourd  Serjt  having,  oa  a  fmmer  day  in  this  tenn,  oMained  a  rule  nisi, 

Channell  Serjt  (with  whom  was  W.  J.  Alexander)  now  shewed  cause.  The 
question  in  this  case  is,  whether  the  sheriff,  having  sold  the  goods  under  two  writs  of 
execution,  can  set  up  the  title  of  Cox's  assignees  in  order  to  disprove  the  i^intiira 
property  in  the  goods ;  and  it  is  submitted  that  he  c«inot  do  so.  It  is  not  denied 
that  the  plea  of  "not  pwsessed"  raises  the  question  [977]  of  property,  to  a  certain 
extent.  If  the  assignees  had  been  the  defendants,  they  might  have  set  up  this  defence ; 
but  it  is  not  competent  to  the  defendants,  who  have  seized  and  sold  the  goods  as  the 
goods  of  Cox,  to  turn  round  and  say  that  they  belonged  to  his  assignees.  It  is  not 
oontmded  that  a  defendant  may  not  set  up  die  title  oi  a  lAard  party  under  a  plea  of 
"  not  possessed ; "  but  it  must  be  the  title  of  some  person  ocmnected  widi  tin  defen- 
dants, and  identified  with  them  in  point  (tf  interest;  but  here  die  assignees  mmt  bs 
considered  as  strangers  to  the  sheriff ;  for  he  seized  and  sold  the  goods,  not  on  tfteir 
account,  but  adversely  to  their  chum.  [Bfaule  J.  This  is  not  an  action  of  t^espa8^ 
but  of  trover.]  There  is  no  distinction,  so  far  as  this  case  is  concerned,  between 
trespass  and  trover.  In  Came  v.  Brice  (7  M.  &  W.  183.  8  DowL  P.  C.  884),  which 
was  as  issue  under  the  interpleader  act  to  try  whether  wearing  ajqiarel  taken  in 
execution  under  a  fi.  fa.  against  one  Morgan,  was  his  ^woperty  or  not:  hard 
Alnnger  G.  B.  rejected  evidence  of  Morgan's  bankruptcy,  which  was  tendered  to  shew 
that^  at  all  events,  die  {vopert^^  was  not  vested  in  hun  mit  in  his  assignees ;  mod  lUs 
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nUDg  was  confirmed  by  the  oourt  of  Exchequer.    Chase  v.  Gobi*  (ante,  vol.  ii.  p.  930. 
3  Scotti,  N.  K.  245)  may  be  cited  as  qualifying  the  doctrine  laid  down  in  Came  v.  Brice 
(7  M.  &  W.  183.    8  Dowl.  P.  C.  884).    In  that  case,  however,  the  defendant  was  a 
creditor,  and  he  had  an  interest  in  supporting  the  claim  of  the  assignees  by  the  deed, 
which  amounted  to  an  act  of  bankruptcy.    Owen.  v.  Knight  (4  New  Cases,  64.    6  Scott^ 
307)  and  Bviler  v.  Hobson  (4  New  Gases,  290.    5  Scott,  798)  will  probably  be  also 
lUoded  to  by  the  otiier  side    But  in  Owen  v.  Knigkt  the  defendant  asserted  a  |»t)perty 
in  himself.   So,  in  Bti^  v.  Hobton;  for  there  likewise  the  assignees  had  m  interest 
io  settang  up  the  title  of  the  third  part^,  inasmuch  as  the  pnnierfy  in  the  hands  of 
mk  party  would  be  a  [978]  fund  in  whiob  all  ihe  creditors  would  slure.   [Coltman  J. 
Hat  not  the  sheriff  an  interest  here  f   If  he  were  to  pay  the  proceeds  over  to  the 
plaintiff,  would  he  not  be  liable  to  an  action  at  the  suit  of  the  assignees  1]    Here,  the 
sn^iees  do  not  make  any  claim  until  after  tlie  seizure  and  sale  ;  and  the  sheriff  having 
■okfthe  goods  as  the  goods  of  Cox,  is  estopped  from  setting  up  any  authority  sub- 
wqusDtly  derived  from  the  assignees,  which  can  only  have  a  retrospective  operation. 
In  Brooke's  Abr.  tit  Justdilcation,  pi.  14  (citing  Year  Book  7  H.  4,  13  (a)),  it  is  said 
that  if  a  man,  having  no  right,  distrain  in  his  own  right,  and  after  justify  as  bailiff  of 
the  lord,  this  is  not  a  good  justificataon ;  bnt  if  he  distrained  as  bailiff,  though  he  were 
not  BO  in  fact,  and  the  lord  afterwards  agreed  to  the  taking,  such  justification  would 
be  eood.   [Maule  J.    Suppose  the  defendants  had  pleaded  that  the  goods  were  the 
foods  of  the  assignees  7]   They  are  not  justifying  a  oonvenion,  bat  are  only  stating 
nets  to  shew  that  the  plaintiff  has  no  right  to  complain  of  a  conversion.    [Tindal  C.  J. 
U  the  shoiff,  instead  of  defending  the  action,  had  come  to  the  court  under  t^e  inter- 
pleader act,  might  not  the  assignees,  under  an  issue,  have  set  up  that  the  goods 
belonged  to  them  by  reason  of  Cox  having  been  in  poasession  of  them  with  the  consent 
of  tiie  true  owner?]    In  that  case  the  plaintiff  would  have  known  that  the  defendants 
■eant  to  set  up  that  defence  in  addition  to  the  objection  to  the  bill  of  sale,  and  the 
contest  would  then  have  been  with  the  execution  creditor.    Had  this  been  an  issue 
the  eaee  would  not  have  been  distinguishable  from  Isaac  v.  Belcher  (5  M.  &  W.  139. 
7  Dowl.  P.  C.  616),  where  it  was  held  that  in  trover,  the  plea  that  the  plaintiff  was 
not  possessed,  puts  in  issue  the  [979]  right  of  the  plaintiff  to  the  possession  of  the 
goods  as  against  the  defendant  at  the  time  of  the  oonversion.   In  Fifgon  v.  Chambers 
(9M.&W.460)  it  was  held  tiiat  a  party  who,  after  the  death  of  lui  intestate,  has 
taken  possession  of  the  ^oods,  cannot  set  up  as  a  defence  to  an  action  ol  trover  by  the 
administrator  that  the  intestate  had  been  first  insolvent  and  then  bankrupt,  and  had 
not  paid  15s.  in  the  pound  under  the  fiat,  and  that  therefore  the  property  in  the  goods 
rested  absolutely  in  the  assignees,  the  goods  having  been  acquired  by  the  intestate 
after  the  bankruptcy,  and  he  having  been  allowed  by  the  assignees  to  retain  possession 
of  them.    Here,  the  assignee,  after  the  title  accrued,  sent  down  a  messenger  who 
examined  tite  bill  of  sale  with  the  goods,  and  then  withdrew.    The  assignees  having 
thus  repudiated  tiieir  title,  the  sheriff  cannot  be  allowed  to  set  it  up.   They  allowed 
Cox  to  remain  in  possession  of  the  goods,  not  in  his  own  right,  but  under  his  agreement 
*ith  the  plaintiff;  and  having  assrated  to  Cox's  holding tiie  goods  under  the  plaintiff, 
it  is  douboul  whether  they  can  now  say  that  the  goods  vested  in  them.    As  against 
execution  creditors,  it  is  clear  that  the  phuntiffhas  a  right  to  the  goods. 
TaUourd  Serjt.  (with  whom  was  Keating)  in  support  of  the  rule.    After  the  cases 
of  Unffitrd  v.  Messiler  (1  B.  &  C.  308.    2  D.  &  R.  495),  and  fTatstm  v.  Peache  (1  New 
Cases,  327.    I  Soott,  149),  it  cannot  be  disputed  that  at  the  time  of  the  bankruptcy, 
the  assignees  became  entitled  to  the  goods  which  were  in  the  order  and  disposition  of 
Cox,  with  the  consent  of  the  true  owner ;  and  if  so,  it  is  clear  that  the  assignees  are 
not  precluded  from  asserting  their  titie,  because  an  ignorant  messenger,  after  looking 
«t  the  bill  of  sale,  withdrew  from  the  premises.    Isaac  v.  [98^  Belcher  shews  that  they 
Bay  set  up  their  title  under  the  plea  of  not  possessed.    'Hie  assij^ees  might  have 
waived  the  tort,  and  brought  an  action  for  money  had  and  received,  if  the  proceeds  of 
the  sale  had  not  been  paid  over  to  them.   In  trover  a  plaintiff  is  bound  to  make  out 
ao  dndute  title  as  against  all  t^e  world.   No  authoritip-  has  been  produced  to  shew 
that  in  trover  (whatevOT  may  be  the  case  in  trespass)  a  sheriff  situated  like  the  defen- 
dant Loveday  is  estopped  mim  setting  up  the  right  of  third  parties.    In  tiover  tike 

(a)  The  ease  here  intended  to  be  referred  to  would  rather  appear  to  be  H.  7  H.  4, 
fo.  H  pL  1.   And  aee  4  N.  &  M.  804. 
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plaintiff  oomplains  not  of  a  wrongful  taking  but  of  a  wrongful  oonvenaon.  Tromc, 
therefore,  essentially  differs  from  treBpase,  and  raves  rim  to  a  (^aesticm  as  to  the 
property  in  the  goods.  The  case  dted  from  die  Year-book  is  not  in  point.  It  was 
an  action  of  trespass,  and  the  issue  taken  was,  whether  at  the  time  of  seizing  the  goods 
the  party  was  the  b^liff  of  the  lord.  In  Came  v.  Brice  the  evidence  was  rejected  not 
because  it  was  inadmissible,  but  because  it  would  have  been  against  good  faith  and 
the  luiderstanding  of  the  parties  to  allow  it  to  be  given.  Here,  the  pkuntiff  was  not 
taken  by  surprise  by  the  title  of  the  assignees  being  set  np,  for  he  knew  they  were 
the  real  defendants,  and  that  the  sheriff  had  paid  over  the  money  to  them  on  an 
indemnity,  and  proved  that  fact  as  part  of  his  case.  Ovm,  v.  Knight,  BfUUr  v.  HfAmm, 
and  Chase  v.  Qme,  are  in  favour  of  the  defendants,  and  cannot  be  distinguished  in 
point  of  principle  from  this  case. 

TiNDAL  C.  J.   It  seems  to  me  that  the  verdict  in  this  case  ought  to  be  entered 
for  the  defendants,  the  parties  having  very  properly  agreed  that  instead  of  there 
being  a  new  trial,  the  verdict  should  m  so  entered  if  tiie  court  should  be  ti  c^inun 
that  the  plaintiff  was  not  entitled  to  recover.   The  main  question  which  was  raised  at 
the  trial,  and  which  has  been  argued  before  us,  is,  whether  upon  the  pleadings  as 
they  stand,  and  under  the  cir-TOSlJ-cumstances  proved,  the  sheriff  had  a  right  to  aet 
up  the  jus  tertii.    If  he  had,  uiere  can  be  no  doubt  that  the  property  of  t^e  goods  in 
respect  of  which  the  action  is  brought,  must  be  regarded  as  having  vested  in  the 
assignees  of  Cox  from  the  time  of  his  bankruptcy.    This  is  not  like  the  ordinaiy  case 
of  goods  left  in  a  ready-furnished  house,  by  which  no  false  colour  is  held  out  to  tJie 
world  by  reason  of  the  apparent  ownership  of  the  bankrupt.    Here,  it  appears  that 
the  goods  were  originally  tne  property  of  Cox,  and  that  they  were  assigned  to  the 
plaintiff  by  a  bill  of  sale,  no  alteration  being  made  in  tiieir  place  of  deposit;  so  that 
the  bankrupt  still  continued  to  have  them  in  hia  order  and  disposition.   The  case 
therefore  falls  within  the  principle  of  Ungard  v.  Mtsaier^  iVaiton  v.  Petusfte,  and  that 
class  of  cases ;  and  I  have  no  hesitation  in  saying  that  if  the  sheriff  can  avail  himaelf 
of  the  titie  of  the  assignees,  the  right  to  the  goods  is  in  tiiem.    The  action  is  trover, 
to  which  the  defendants  have  pleaded  not  gtiilty,  and  that  the  plaintiff  was  not 
possessed  of  the  goods  as  his  own  property ;  and  the  question  is,  whether,  under  the 
latter  plea,  the  title  of  third  persons  may  be  set  up.    It  seems  to  me,  t^t  from  the 
very  form  of  that  plea,  the  plaintiff  is  called  upon  to  prove  the  goods  to  be  his  propCTty, 
and  that  the  defendants  are  let  into  any  evidence  which  will  shew  that  such  goods  are 
not  tiie  plaintiff's.    The  count  in  trover  contains  two  allegations,  both  of  which  under 
the  old  rules  of  pleading  were  put  in  issue  by  the  plea  of  not  guilty ;  namely,  that 
the  goods  were  the  property  of  the  plaintiff,  and  that  they  had  been  converted  by  die 
defendant    Many  cases  occurred  previomdy  to  the  new  rules,  in  which  a  defendant 
was  permitted  to  set  up  the  jus  tertii.   Fch>  instance,  in  Blaii^iM  v.  Monk  (1  SaUc 
285),  where  the  plaintiff  [9821  brought  trover  as  administrator,  and  deelared  od  the 
possession  of  the  intestate ;  and  upon  not  guilty  pleaded,  the  counsel  for  the  defmdant 
at  the  trial,  offered  to  give  in  evidence  that  the  pretended  intratate  made  a  will  awl 
appointed  an  executor,  but  Holt  C.  J.  overruled  it,  and  took  i^is  div^ty,  that  where 
an  administrator  brings  trover  upon  his  own  possession,  the  defendant  may  give  in 
evidence  a  will,  and  an  executor  upon  not  guilty,  otherwise  if  it  be  in  the  poaaesaiOD 
of  the  intestate  (as  in  the  principal  case),  for  there  the  defendant  ought  to  plead  it  in 
abatement ;  and  if  he  does  not,  he  shall  not  give  it  in  evidence.    So  in  Dtme*  y.  ^eek 
(8  T.  R.  330),  in  an  action  on  the  case  by  the  consignor  of  goods  against  a  omumn 
carrier  for  not  safely  carrying  aecording  to  his  undertaking,  tibe  curier  was  pemutted 
to  shew  that  the  property  in  the  goods  was  not  in  the  ctmsignor  hut  in  the  ooiwigDee. 
These  authorities  are  suffident  to  shew,  that  formerly  in  toover  it  was  oompetent  to  at 
defendant,  under  not  guilty,  to  set  up  the  right  of  a  Ihird  person  as  an  answer  to  th« 
action.    I  do  not  see  why  the  same  course  should  not  be  allowed  imder  the  plea  of 
not  possessed.    Came  v.  Brice  (7  M.  &  W.  183.    8  Dowl.  P.  C.  884),  at  first  sigb* 
appears  to  be  in  favour  of  the  plaintifi ;  but  the  proper  answer  seems  to  have  been 
given  to  it,  namely,  that  it  was  an  issue  directed  by  the  court  to  try  the  particnlar 
fact,  and,  therefore,  peculiarly  under  the  guidance  and  oontroul  of  the  ooorta  iriko 
might  well  refuse  to  allow  the  jus  tertii  to  be  set  up  in  surprise  of  the  plaintiK  Tha^ 
however,  is  not  the  case  here ;  neither  was  there  any  surprise ;  for  the  fiat  and  tb^ 
proceeding  thereon  had  been  admitted  between  tiie  parties,  and  the  plaintiff  himarif 
called  a  witness  to  prove  that  the  sheriff  was  indemnified  by  ^e  asagnees.    It  ia  blew 
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tkt  tiu  real  bst^  was  between  the  phuntiff  and  the  assignees ;  tiiough  the  plaintiff 
have  thoiuht  tiiat  \J3BS}  the  mau  oontest  would  be  witii  respect  to  the  validity 
(rf  Ae  biU  <tf  sue,  and  so  have  overlooked  this  line  of  defence.  But  whether  that  be 
n  or  not,  as  the  objection  was  taken  before  the  verdict  was  given,  the  defendants  had 
a  right  to  insist  upon  it ;  and  as  I  am  of  opinion  that  if  the  point  had  been  left  to  the 
jarv  they  must  have  found  that  the  goods  were  in  the  controul  and  disposition  erf  the 
bankrupt,  Uie  verdict  ought  to  be  entered  for  the  defendants. 

CoLTHAN  J.  I  also  am  of  opinion  that  upon  the  facts  of  this  case  the  verdict  on 
the  issue  alien  on  the  plea  of  not  possessed  ought  to  be  entered  for  the  defendants. 
In  the  first  place,  has  the  plaintiff  any  property  in  the  goods  1  The  alleged  conversion 
phu»  when  the  goods  are  seized  by  the  sheriff ;  and  it  is  said  ^at  the  sheriff 
wsi^  at  that  time,  as  iwainst  the  plaintiff,  a  wrongdoer,  inasmuofa  as  the  assi^ees  had 
JxA  then  oome  forward  to  assert  their  title.  But  th^  do  assert  it  afterwards ;  and 
the  effect  is,  to  vest  the  property  of  the  goods  in  them  from  the  time  of  the  bankruptcy. 
Upon  this  state  of  facts  the  sheriff  is  clearly  not  a  trespasser  as  against  the  plaintiff ; 
k/r  he  has  seized,  not  his  goods,  but  the  goods  of  the  assignees.  That  being  so, 
the  issue  lb  found  for  the  defendants,  provided  they  are  not  estopped  from  setting 
ap  the  title  of  the  assignees.  The  ride  whereby  a  party  is  precluded  from  availing 
himself  of  the  jus  tertii  is  not  bo  extensive  as  has  been  contended.  I  have  always 
nnderstood  it  to  apply  only  to  cases  where  a  person  has  placed  himself  in  a  position 
which  prevents  him  from  setting  up  a  title  in  a  third  party. 

Erskine  J.  At  the  trial  two  points  were  insisted  on  by  the  defendants  under  the 
plea  ai  not  possessed ;  first,  that  the  plaintiff  never  had  any  {Hvperty  in  the  [984] 
goods,  inasmuch  as  the  bill  of  sale  under  which  he  claimed  was  fraudulent,  the  goods 
haag  bought  widi  t^e  bonlmipt's  money.  That  question  was  left  to  the  jury,  who 
foond  that  the  transaction  was  bonft  fide,  and  that  the  goods  were  the  property  of 
the  plaintiff  at  the  time  of  Cox's  bankruptcy.  The  second  ground  of  d^enoe  was, 
that  admitting  that  the  goods  passed  to  the  plaintiff  under  the  bill  of  sale,  yet  inas- 
much as  they  were  in  the  order  and  disposition  of  Cox  at  the  time  of  his  bankruptcy, 
with  the  consent  of  the  plaintiff,  the  t^e  owner,  they  vested  in  the  assignees.  It 
occurred  to  me  at  the  trial,  that  if  the  assignees  had  been  the  defendants,  tney  might 
dearly  have  set  up  as  a  defence  to  the  action  that  the  goods  were  theirs,  and  might 
hare  urged  that  defence  auocessfuUy ;  for  the  goods  having  been  Cox's  originally,  and 
the  IhU  of  sale  having  been  kqit  secret  from  the  world,  it  was  one  of  those  cases  for 
which  the  legislature  meant  to  provide.  But  it  also  ooourred  to  me,  that  inaamudi  as 
the  assignees  were  not  the  defendants,  and  as  the  sheriff  did  not  set  up  any  authority 
from  tlwm,  tiie  defence  that  tiie  goods  belonged  to  aan^ees  was  not  open  to 
him.  I  am  now  satisfied  tiiat  I  was  wron^  and  that  the  verdict  ought  to  be  entored 
for  the  defendants.  The  plea  of  "not  posiiessed"  puts  in  issue,  not  the  light  of  the 
■heriff  to  seize  the  goods,  but  the  plaintiff's  property  in  them.  The  plaintiff,  there- 
fore, was  bound  to  prove,  not  only  that  the  goods  became  his  in  1837,  the  date  of  the 
KU  of  sale,  but  that  they  continued  his  property  down  to  the  time  of  their  being 
Kued  by  the  sheriff.  It  appeared  to  me,  as  the  goods  were  in  the  plaintiffs  posses- 
sion, and  the  assignees  had  tjien  asserted  no  right  to  them,  the  sheriff,  by  selling  them, 
was  guilty  of  a  complete  conversion.  But  I  now  agree  with  the  rest  of  the  court,  that 
the  goods  were  at  that  time  the  property  of  the  assignees ;  and  as  they  afterwuds 
asKrted  their  right  to  them,  and  oaUed  upon  [985]  t^e  sneriff  to  pay  over  the  proceeds 
of  ^  lak^  the  defendants  were  at  liberty  to  set  up  the  titie  of  tite  assignees  as  an 
mworto  this  aetitm. 

Mauls  J.  Tho  right  erf  the  assignees  to  the  goods  in  qneeticm  depends  upon 
i^cther  thoee  goods  were  in  tiie  order  and  disposition  of  Cox  at  the  time  (rf  his  bsmk- 
niptcy,  with  tile  consent  of  the  true  owner,  within  the  meaning  of  the  6  G.  4,  c.  16, 
*■  71  The  cases  shew  that  when  assignees  assert  their  title,  as  has  been  done  here, 
the  eoods  vest  in  t^em  from  the  time  of  the  bankruptcy.  The  observation  of  Parke  J. 
in  Jm  v.  Beicher  (5  M.  &  W.  139;  7  Dowl.  P.  C.  616),  "that  the  plea  that  the 
pfamtiff  was  not  possessed,  in  this  form  of  action  pots  in  issue  the  right  of  the 
pUntiff  to  the  possession  of  the  goods  as  against  the  defendant,  at  the  time  of  the 
flomrenson,"  is  to  be  understood,  not  as  narrowing  but  as  enhu'gin^  the  defence  under 
that  jrfea.  There,  under  "  not  possessed,"  the  defendants  as  assignee?  churned,  not 
■a  aetoal  [mmerty  in  the  goods,  but  a  right  to  take  them  as  being  in  the  order  uid 
diqiOBtion  erf  the  baakra|£  at  the  time  m  his  bankruptcy ;  and  on  its  being  contended 
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that  this  could  not  be  given  in  evidence  under  that  plea,  Paike  B.  in  effect  states,  that 
the  defendants  might  Bay,  though  1^  plaintiff  has  the  property  in  tibte  goods,  he  has 
none  as  against  us.   The  question  here  is,  whether  the  sheriff  may  set  up  the  tiQo  of 
the  assignees ;  and  when  the  nature  of  the  issue  is  looked  at,  the  erulenoe  ii  dnrif 
admissiole.    This  is  not  an  action  of  trespass,  for  damage  done  to  some  (MM 
which  the  plaintiff  asserts  to  be  hia.     In  trover  the  plaintiff  seeks  to  recover  for 
the  wrongful  conversion  of  property  which  he  admits  to  have  come  lawfully  into  the 
possession  of  the  defendants.    The  allegation  in  the  declaration  is,  that  the  [986] 
plaintiff  was  lawfully  possessed  of  the  goods  as  of  his  own  property.    The  effect  of 
denying  that  averment  is,  to  raise  a  question  whether  the  plaintiff  has  such  a  title  aa 
will  enable  him  to  maintain  an  action  of  trover  in  respect  of  it.    The  defendant  nay 
shew,  either  that  the  plaintiff  has  no  rijght  against  any  bod^,  or  that  he  the  defendant 
has  some  right  which  prevents  the  phuntiff  from  maintaining  the  action  against  him. 
Here,  the  defendants  say  that  the  plaintiff  has  no  right  to  the  goods  at  all  llie 
evidence  given  by  them  was  offer^,  not  to  shew  the  ri^t  (rf  tnird  persons,  hut  to 
prove  that  the  goods  were  not  the  property  of  the  plaintiff.    It  is  clear  tiut  the 
evidence  was  adiniasible ;  and  I  cannot  understand  how  the  defendants  would  he 
prevented  from  giving  it  unless  by  reason  of  some  estoppel.    An  estoppel,  howeva*, 
can  only  arise  out  of  some  mutuality  between  the  parties  ;  but  here  the  defendants  are 
mere  strangers.    If  such  evidence  were  not  admissible,  the  allegation  that  the  plaintiff 
was  possessed  as  of  his  own  property,  would  become  an  idle  averment,  and  the  ftfaot 
would  bo  to  destroy  the  distinction  existing  between  trespass  and  faover. 

Eule  absolute  to  enter  a  verdict  for  the  defendants  on  the  issues  raised  l^tiieplen 
of  not  possessed  to  the  second  count  and  new  assignment  thereon. 

[987]  Dob  deh.  Henry  v.  Gustabil   Not.  23,  1842. 

It  is  no  ground  for  staying  proceedings  in  ejectment  for  a  forfeiture,  that  the  lessor  of 
the  plaintiff  had  previously  brought  an  ejectment  for  the  same  nrffloises  in  a  different 
court,  in  respect  of  a  former  for»iture,  m  which  action  a  rule  tor  entering  a  nonsuit 
is  still  pending. 

Ejectment  brought  upon  a  clause  of  re-entry  in  an  indenture  of  lease  for  a  forfeiture 
by  reason  of  nonpayment  of  rent. 

On  the  9th  of  April  last  the  lessor  of  the  plaintiff  brought  a  similar  action  in  die 
court  of  Queen's  Bench,  in  which  he  obtained  a  verdict.  An  objection  was  taken  at 
tbe  trial  of  that  cause  that  t^e  demand  of  the  rent  was  on  a  later  day  than  that  oa 
which  it  ought  to  have  been  made,  and  a  rule  nim  was  granted  in  Trinity  term  for 
entering  a  nonsuit  upon  that  ground,  which  rule  was  stall  pending.  The  preKot 
action  nad  been  commenced  submquently  for  a  fresh  forfeiture  in  respect  <A  the  non- 
payment of  rent  for  two  other  quarters. 

Dowling  Serjt.  now  moved  for  a  rule  to  shew  cause  why  the  present  actaon  sbooU 
not  be  stayed  until  the  determination  of  the  other  action  in  the  court  of  Queen  i 
Bench.  [Coltman  J.  It  does  not  follow  that  the  action  in  the  Queen's  Bench  wfll 
decide  this.]  The  lessor  of  the  plaintiff  should  either  abandon  the  action  in  the 
Queen's  Bench  or  that  in  this  court  [Tindal  C.  J.  The  rule  only  applies  where  the 
second  action  is  for  the  same  forfeiture.  Here,  the  lessor  of  the  plaintiff  is  prooeeding 
for  a  fresh  cause  of  action.]  It  is  said  in  Archb.  Pr.  by  Chitty,  991,  7tai  ed.,  that 
"the  courts  have  stayed  tne  proceedings  in  a  second  ejectment  until  the  speoal 
verdict  in  the  former  one  should  be  determined ; "  for  which  position  <^»aM.  d.  Uarwr 
v.  Pta^iar8t{a)  is  cited.  Supposing  the  defendant  to  suooeed  in  t^e  action  in  ^ 
Queen's  Bench,  he  will  be  entitled  to  costs ;  but  he  will  be  prevented,  by  the  Imnging 
of  the  second  action,  from  getting  them. 

[988]  Tindal  C.  J.  You  do  not  say  that  the  lease  is  void,  and  yet  yon  do  not 
pay  the  rent  at  the  time  when  it  ought  to  be  paid  according  to  the  reservation.  How 
can  we  prevent  the  lessor  of  the  plaintiff  from  bringing  another  action  1  Smith  d. 
Dormer  v.  Parkhwst,  as  reported  by  Strange,  does  not  support  the  position  for  which 
it  is  cited  in  Archbold's  Practice.    It  is  said  to  be  more  fully  given  in  Andrews  ;  ami 

(a)  2  Str.  1 105.  But  no  such  point  appeuv  either  in  the  short  note  in  Stnuige 
or  in  the  full  report  in  Andrews,  316. 
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if  you  find  that  the  latter  report  bears  out  your  motion,  you  can  renew  it  to-morrow ; 
bi^  as  at  {Kwent  advised  I  think  it  ought  not  to  be  graotedi  as  this,  on  your  own 
dwwiD^  is  a  fresh  aotam. 

Hm  leit  of  the  ooort  ooDOutred. 

fide  refused  (a). 


Pkbkiks  v.  Vauouan.   Nov.  34,  1842. 

[a  C.  5  Scott,  N.  R.  881 ;  12  L.  J.  C.  P.  38 ;  6  Jur.  IIU.] 

la  tnspass  by  A.  against  R  for  false  imprisonmeut,  B.  justified  on  the  ground  that 
A.  being  possessed  of  a  bill  of  exchange  drawn  by  C.  upon  D.,  foiged  the  accept- 
ance of  D.  Issue  bong  joined  upon  a  reidication  de  injurift,  a  witness  called  by  A. 
intived  that  A.  and  B.  went  with  him  to  D.  on  the  day  following  that  on  which  the 
bill  had  been  dishonoured,  when  B.  reminded  B.  that  D.  had  on  the  presentment  of 
bill  for  payment  stated  that  A.  had  forged  JD.'s  acceptance,  and  that  D.  neither 
admitted  nor  denied  that  he  had  made  such  a  statement.  A  witness  called  by  B. 
stated  that  D.,  when  he  dishonoured  the  bill,  did  say  that  the  acceptance  was  forged 
by  A.  Held,  that  this  statement  was  admissible  in  evidence  in  mitigation  of 
damages. — Semble,  that  this  statement  would  have  been  evidence  for  B.,  even  if 
erid^ce  oi  the  subsequent  oonversation  had  not  been  given  by  A. 

Trespass  for  assaulting  the  plaintiff  and  compelling  him  to  go  to  a  polioe  station- 
kxue,  and  theoce  to  a  police  court,  and  imprisoning  plaintiff  twelve  hours. 

n»8 :  first,  not  guilty ;  secondly,  leave  and  licence ;  thirdly,  that  before  the 
ramittiD^  oi  the  tarespasses,  to  wit^  on  the  14th  of  September  1841,  the  plamtiff 
[969]  hanng  in  his  poesessiou  a  lull  of  exchange,  the  tenor  whereof  was  and  is  as 
nOows;— "  IfiL  Eton,  September  14th,  1841.  Two  months  after  date  pay  to  my 
odtt  16L  for  value  reoeived.  Bobert  Perkins.  To  Mr.  John  Dreweatt^  25  Buokles- 
btny,  London ; "  he  the  pluntiff  did  f elonionsly  fo^  on  tiie  said  bill  a  certain  false 
and  oouDterfeit  acceptance  of  tiie  said  bill,  by  writing  on  and  across  the  said  bill ; 
whieh  false,  f or^^,  and  counterfeit  acoeptanoe  of  the  said  bill  was  and  is  as  follows ; — 
"Accepted,  John  Dreweatt ; "  with  intent  to  defraud  the  defendant,  against  the  form 
of  tlie  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  Crown,  and  dignity ;  wherefore  the  defendant  well  knowing  die  plaintiff 
to  be  guilty  of  the  said  felony,  did,  at  the  said  time  when,  &&,  give  the  plamtiff  in 
daive  to  one  Lawrence  Anderson,  then  being  a  police  and  peace  officer  of  our  I^y 
tbfl  Queen,  duly  authorised  in  that  behalf,  and  then  requested  the  said  L.  A,  so  being 
aoeh  pcdiee  ana  peace  officer,  to  take  the  pluntaff  into  his  custody,  and  safely  keep 
Ub^  and  cany,  wd  convey  faim  befcun  8<»tte  police  magistrate  and  justice  of  the  peace 
of  our  said  Lady  the  Queen  duly  authorised  in  th&i  bemil^  to  answer  the  premises  and 
to  be  dealt  witii  according  to  law ;  wherefore  the  said  L.  A.,  so  being  such  polioe  and 
peace  officer,  did,  at  the  request  of  the  defendant,  take  the  plaintiff  into  his  custody, 
and  f(»ioed  and  compelled  him  to  go  in  and  along  the  said  public  streets  to  the  nearest 
polioe  station-house,  being  the  said  police  station-house  in  the  declaration  fii^t  above 
BKDtioDed,  in  order  there  to  enter  the  said  complaint  and  chai^  against  t^e  plaintiff 
coocemj ng  the  premises,  and  there  safely  to  keep  and  imprison  the  plaintiff  until  the 
piaintiff  could  be  conveniently  conveyed  and  carried  before  some  police  magistrate  or 
jitttiee  of  the  peace  of  our  Lady  the  Queen  duly  authonsed  in  that  behalf,  to  answer 
tbe  pr&-^90}-nu8es ;  and  becuise  there  was  not  then  at  the  last  mentioned  police 
atati(Mi-hoaae  a  proper  police  officer  in  l^t  behalf  ready  and  willing  to  take  the  onarge 
igfamt  the  plaintiff,  and  because  l^e  plaintiff  could  not  be  then  and  there  oonvenioi^ 
mtand  imprisoned  as  aforesaid,  tiie  said  L.  A.  then  being  such  polioe  and  peaoe 
oSoer  as  aforesaid,  at  the  request  of  the  defendant  then  fcnved  and  oompeUed  tiie 
I^aintiff  to  go  from  and  out  of  the  last  mentioned  police  station-house  into  the  public 
■treet,  and  forced  him  to  go  in  and  along  divers  other  streets  to  a  certain  other  police 
■tstion-honse,  being  the  police  station-house  in  the  declaration  secondly  above 
nartkmed,  in  order  there  to  enter  the  said  complaint  and  charge  agunst  the  plaintiff 
eoneeming  the  pmnises,  and  there  sidely  to  keep  and  imprison  the  plaintiff  until  the 

(a)  The  aj^lioation  was  not  renewed. 
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plaintiff  could  be  conveniently  conveyed  and  carried  before  some  police  magistrate  or 
justice  of  the  peace  of  our  aaid  Lady  the  Queen  duly  authorised  in  that  behalf,  to 
answer  the  premises;  and  the  said  L.  A.,  then  being  such  police  and  peace  officer u 
aforesaid,  at  the  request  of  the  defendant  afterwards  and  as  soon  as  oonvenieQtljr  oooU 
be,  conveyed  and  carried  the  plaintiff  in  and  along  divers  other  stroets  to  a  cflrtun 
police  court,  before  J.  R.  £lsq.,  then  being  a  police  magistr^  and  justica  of  l^e  peue 
tiien  acting  and  duly  autiiorised  to  act  in  that  behalf,  for  ezaminataon  ooncenung  As 
premises,  and  to  be  dealt  with  according  to  law ;  which  are  the  same,  &c. :  vwifieatioiL 
A  fourth  plea  differed  from  t^e  third  in  stating  that  tJie  plaintiff  uttered  the  bill, 
knowing  t^e  acceptance  to  be  forged,  instead  of  all^;ing  ths^  it  was  foiged  by  tha 
plaintiff. 

The  plaintiff  added  the  similiter  to  the  first  plea,  and  took  issue  upon  the  other 
pleas,  by  traversing  the  leave  and  licence  in  the  second,  and  by  replying  de  injunft  to 
[991]  the  third  and  fourth.  To  these  three  traverses  Uie  simiUter  was  added  (m  the 
part  of  the  defendant 

At  the  trial,  before  Maule  J.,  at  the  sittings  at  Westminster,  in  Easter  term  last, 
the  imprisonment  was  proved.  A  witness  oallod  by  the  plaintiff  stated,  upon  bis 
escamination  in  chief,  t^at  the  plaintiff  and  the  defendant  went  with  the  witiieBB  to 
Dreweatt  cm  the  day  following  the  dishonour  oi  the  bill ;  ^t  the  defendimt,  in  the 
presence  of  the  plaintifl^  reminded  Dreweatt  that  on  the  preceding  day  Dreweatt  had 
charged  the  plaintiff  with  having  forged  the  acceptance ;  and  that  Dreweatt  nei^ 
admitted  nor  denied  that  he  had  made  such  a  charge. 

One  Vai^han,  a  cousin  of  the  defendant,  who  proved  the  dishonour  of  the  bill,  was 
asked  what  IJreweatt  aaid  at  the  time  he  refused  to  pay  the  bill.  This  question  bong 
objected  to,  the  learned  judge  overruled  the  objection,  and  Vaughan  answered  that 
Dreweatt  then  stated  that  the  plaintiff  had  forged  the  acceptance. 

A  verdict  having  been  found  for  the  d^en<uint  upon  the  tliird  issue, 

Talfourd  Serjt.  in  the  same  term,  moved  for  a  new  trial  on  the  ground  that  the 
question  had  been  improperly  allowed  to  be  put  The  only  measure  of  damage  in  this 
case  ia,  the  amount  of  suffering  and  injury  actually  sustained,  whatever  tine  impreaska 
on  the  mind  of  the  defenduit  may  have  been. 

Channell  Seijt  in  Trinity  term  shewed  oaose.  The  evidence  was  tendered  and 
received,  not  to  prove  a  forgery  actually  committed,  but  to  lessen  the  damages.  The 
statranent  of  Dreweatt  was  a  declarataon  accompanying  an  act  done.  It  could  not  be 
a  defence  to  this  action  that  the  defendant  had  reasonable  ground  to  suspect  that  the 
plaintiff  had  forged  Dreweatt's  acceptance.  [992]  It  was  merely  evidence  in  mitigv 
tion  of  damages.  If  when  a  bill  is  presented  for  payment  to  bankers  they  say  tnt 
there  are  no  effects,  that  is  a  declaration  which  may  be  given  in  evidence,  aa  it 
accompanies  the  act  of  refusal.  The  statement  made  by  Dreweatt  was  calculated  to 
make  a  considerable  difference  in  the  amount  of  damages,  and  it  would  cleariy  hare 
been  admissible  in  evidence.  [Cresswell  J.  That  wcnild  be  on  a  totally  distinct 
ground  from  being  a  declaration  accompanying  an  act]  The  damages  would  be 
assesBed  apon  the  issue  of  not  guilty ;  and  that  is  so,  whether  tiie  general  issDe  ia 
pleaded  ^one  or  with  special  pleas.  Any  facts  which  go  to  shew  that  the  damagM 
are  less  than  the  plaintiff  seeks  to  recover  are  admissible  upon  the  general  iane.  It 
oauinot  be  said  that  the  statement  given  in  evidence  was  irrelevant  to  the  mstten  into 
which  the  juiy  had  to  inquire. 

Talfoura  Serjt,  in  support  of  the  rule.  The  plaintiff  complains  of  the  damage 
which  he  has  sustained  by  the  imprisonment,  and  not  of  the  motives  of  the  defendant 
The  defence  which  it  was  sought  to  set  up  by  the  alleged  conversation  was  pleadable. 
Reasonable  ground  of  suspicion  might  have  been  pleaded  after  an  allegation,  that  s 
felony  had  been  committed  by  some  one.  [Coltman  J.  That  allegation  could  not 
have  been  made  in  this  case.  Maule  J.  There  was  no  ground  for  supposing  that  say 
other  person  had  committed  the  felony.  That  shews  twt  the  defence  couM  not  have 
been  pleaded.  Part  of  my  brother  dunnell's  azvument  is  therefm  left  unanswered.] 
The  plaintiff  had  no  means  of  cross-exMuining  me  witmess  upon  thu  statanent^  nor 
coukT  he  uitacipate  that  any  such  statement  would  be  attem,pted  to  be  proved. 
[Maule  J.  Your  objection  would  exclude  a  statement  made  by  the  defendant  himself 
at  that  time.  Tindal  C.  J.  Facts  can-[993]-not  be  given  in  evidence  which  might 
have  been  pleaded.]  It  was  formeriy  supposed  that  circumstances  of  suspicioQ  mufat 
be  given  in  evidence.   [Maule  J.   Pleas  of  justification  are  not  drawn  ao  as  to  maat 
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tbe  pftrty  to  be  put  upon  hu  tarial  as  upon  an  indiotment.  A  felony  is  not  laid  to  have 
bem  committed  against  the  peace.]  That  is  no  doubt  genendly  bo  ;  but  here  it  is  bo 
draini.  The  plaintiff  contends  that  the  evidence  is  not  relevant,  and  t^at  supposing 
it  to  be  so,  it  is  res  inter  alios  acta. 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  trespass  and  false  imprisonment,  in  which  the  defendant 
[beaded — first,  not  guilty  ;  secondly,  leave  and  licence ;  thirdly,  that  the  plaintiff  had 
for^  an  acceptance  of  a  bill  of  exchange,  and  that  tke  defendant  had  cwised  the 
^amtiff  to  be  arrested  upon  that  charge.  The  juty  having  found  a  verdict  for  the 
d^endant  osk  the  tiiird  issue,  the  plaintiff  obtained  a  rule  to  shew  cause  why  there 
ahoold  not  be  a  new  tarial,  cm  tiie  ground  of  the  admiasioD  of  improper  evidenoe. 

The  evidence  objected  to  was  this.  One  Vaughan  was  called  by  the  defendant  to 
prove  the  dishonour  of  the  bill  when  presented  for  payment  to  Dreweatt,  on  v^hom  the  bill 
WM drawn,  and  who  appeared  on  the  face  of  the  bill  to  have  accepted  it ;  and  this  witness 
stated  that  he  accompanied  the  defendant  to  Dreweatt's,  and  that  Dreweatt  refused 
to  pay  the  bill ;  whereupon  the  witness  was  asked  what  Breweatt  said  at  the  time  of 
the  refusal.  It  was  objected  by  the  plaintiff's  counsel  that  subh  question  could  not 
be  pot  to  the  witoess ;  but  the  objection  being  overruled,  the  witoess  answered  that 
Dreweatt  said,  in  effect,  that  the  acceptance  in  his  name  was  a  forgery  by  the  plaintiff. 
The  only  point  that  has  been  argued  before  us  is,  whether  the  question  was  a  proper 
nwainn,  aad  one  which  ought  to  have  been  al-[994]-lowed  to  be  put  to  the  witness. 
And  we  are  of  opinion  that,  upon  the  course  wuch  the  evidenoe  took  on  tiie  trial  of 
tUi  eaae,  the  questzcm  was  very  ut>|)erl}r  allowed,  and  l^t  the  answer  was  admissible 
erideDoe  in  the  causes  Even  if  uie  inquiry  bef<ure  us  had  depwded  on  tiie  detennina- 
tion  of  the  ptnnt  whether  evidence  by  l^e  defendant  of  the  dishonour  of  t^e  bill  and 
ol  the  circumstances  attending  sucih  dishonour,  was  relevant  to  the  question  then 
befwe  the  jury  of  the  acceptance  by  the  {^ntiff,  it  would  have  been  difficult  altogether 
to  excliuie  such  evidence  on  the  score  of  its  irrelevancy ;  but  upon  the  trial  the 
plaintiff  had  made  it  part  of  his  own  evidence ;  and  his  first  witoess  had  proved,  on 
lis  eramination  in  chief,  that  the  plaintiff  &od  t^e  defendant  went  with  him  to 
Dreweatt's  on  file  day  following  that  of  the  dishonour  of  the  bill,  and  that  the  defen- 
dant, in  the  presence  of  the  plaintiff,  reminded  Dreweatt  of  the  charge  of  forgery 
idneh  he  had  made  against  the  plaintiff  the  day  before,  and  had  asked  him  to  repeat 
his  eonvOTsation ;  and  the  plaintiff's  vritness  proceeded  to  state  Dreweatt's  answer, 
which  neither  adinittei  nor  ezjniessly  denied  that  such  conversation  had  taken  place. 
In  this  state  of  the  evidence  it  was  certainly  competent  to  the  defendant  to  prove  by 
his  own  witness,  who  was  present  at  such  conversation,  what  bad  really  taken  place 
between  Dreweatt  and  the  defendant,  and  that  the  conversation  was  such  as  the 
defendant  had  stated  in  the  presence  of  the  plaintiff.  The  plaintiff's  object  was,  to 
lead  the  juiy  to  believe  that  the  defendant  had  referred  to  a  fictitious  conversation. 
It  was  perfectly  competent,  therefore,  to  the  defendant  to  shew,  on  his  part,  that  such 
oooTersatira  was  real  and  not  fictitious,  and  to  follow  up  the  plaintiff's  account  with  his  own. 

Uptm  this  ground  we  are  oi  opinion  that  the  question  was  properly  allowed,  and 
that  the  answer  was  properly  admitted  as  evidence,  and  that  f^e  rule  must  be 
discharged. 

Bole  dischaiged. 

[BBS]  John  Hampden  Glkdstanies  v.  The  Right  Honourable  John  Williah 
Earl  of  Sandwich  and  John  Wisby.   Nov.  25,  1842. 

[&  C.  5  Scott,  K.  K.  689 ;  12  L.  J.  C.  P.  41.    Distinguished,  Great  Eastern. 
BaOaay  v.  Qddmid,  1884,  9  App.  Gas.  941.] 

Gluts  from  the  crown  may  be  avoided  upon  three  grounds ;— First  Where  the 
crown  jvt^esses  to  give  a  greater  estate  than  it  posswsed  in  the  subject  matter  of 
tbe  grant ; — Secondfy.  Where  the  same  estate,  or  part  of  the  same  estate,  has  already 
been  granted  to  another ; — Thirdly.  Where  the  crown  has  been  deceived  in  the 
coari&nHoa  expressed  in  the  gruit. — In  1594,  Queen  Elizabeth,  by  letters  patent^ 
granted  the  nian<n*  of  Dale  in  reversion  to  A.  for  twenty-one  years,  to  expire  in 
1646,  at  a  rent  261  1^  4d.  In  1624,  James  I.  by  indenture  demised  the  manor, 
vtthout  any  reservation  of  rent,  to  B.  and  C,  trustees  for  Prince  Gharlesj  for  ninety- 
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nine  yean,  to  enire  in  1722.    In  1626  B.  and  C.  draused  t^e  manor  to  D.  for 
thirlyHHie  years  acm  die  expiration,  in  1646,  of  the  term  granted  to  A.  at  the  wnm 
rent    29tii  March  1628,  B.  and  G.  assigned  to  D.  the  residue  of  t^eir  teim  of 
ninety-nine  years,  at  the  same  rent  of  261.  13s.  4d.  till  the  expiration  oi  the  ezistiiig 
leases  (in  1677)  and  from  that  time  at  the  rent  of  401.   2d  July  1628,  Ghsrin  1, 
by  letters  patent,  confirmed  the  former  leases  to  D.  for  a  valuable  consideratioD, 
and  granted  the  reversion  of  the  manor  to  £.  in  fee,  to  be  held  of  t^e  crown  by 
knight's  service  and  without  any  rent  during  the  residue  of  the  term  for  ninetjr-niiH 
years  (ending  in  1722)  and  from  that  time  at  a  fee  fum  rent  of  40L :  id  vhicfa 
letters  patent  there  was  a  clause  releasing  all  the  rent^  made  payable  by  the  iodentare 
of  1624.    In  1664,  Charles  II.,  by  letters  patent,  granted  to  F.  in  taU  male,  "ail 
that  yearly  rent  of  261.  1  Ss.  4d."  by  tiie  letters  patent  of  Charles  L,  of  2d  July  1628, 
to  the  king^  "  hia  heirs  and  successins,"  reserved,  or  mentioned  to  be  reserved,  oat 
(d  tiie  manor  of  Dale.-^H<dd,  that  aldiough  there  was  a  misdescription  m  this  grwt 
to  F., — ^inasmuch  aa  tiie  rent  of  26L  ISs.  4d.  was  resorved  by  the  letters  patent  d 
Car.  I.  for  a  term  and  not  in  fee,  ye%  as  there  was  a  rent  or  40L  tikereby  reserrcd 
in  fee, — the  crown  had  a  sufficient  estate  in  a  rent,  both  as  to  interest  and  valiu, 
out  of  which  the  intention  of  the  grant  might  be  carried  into  effect ;  and,  therefore^ 
that  such  misdescription  did  not  avoid  the  grant— In  1798  the  rental  books  of  the 
entailees  were  destroyed  by  &*e,  from  which  time  they  had  been  in  the  peroeptioo 
of  a  rent  of  261.  13s.  4d.  paid  by  the  tenants  oi  the  manor. — Held,  that  in  the 
absence  of  any  evidence  that  such  rent  commenced  at  that  period,  it  was  a  lef^timste 
inference  iJiat  it  had  been  paid  from  the  period  when  it  would  become  payaUe  to 
the  entailees  under  the  patent  of  Car.  IL — In  1723  Q.  (claiming  nnder  K)  conveyed 
the  manor  to  H.  by  a  deed,  which  contained  a  covenant  against  incumbrances,  with 
an  exception  "(rf  a  fee  farm  rrat  payable  to  the  crown." — Hekl,  that  this  coreniat 
(coupled  with  tiie  statement  of  the  rents  in  the  demises  to  D.  «id  the  grant  to  E.) 
shewed  that  the  owner  of  the  manor  bad  express  notice  of  the  existence  of  mA 
rent. — Held  also,  that  there  having  been  so  long  a  perception  of  rent  in  the  entailea^ 
and  the  owners  of  the  manor  having  had  notice  of  the  reservation  of  a  rent  to  Hm 
crown,  every  intendment  was  to  be  made  in  favour  of  the  grant  to  F. 

Keplevin.  The  defendants  avowed  and  made  cognizance,  first  mider  a  distress  iw 
a  fee  form  rent  claimed  to  be  issuing  out  of  the  manor  of  Allfarthing,  in  the  parish  d 
Wandsworth,  in  the  county  of  [996T  Surrey,  whereof  it  was  alleged  that  the  said  EsH 
of  Sandwich  was  seised  iu  fee ;  and,  secondly,  under  a  distress  for  a  fee  farm  rent, 
claimed  to  be  issuing  out  of  the  same  manor,  alleged  to  have  been  granted  by  King 
Charles  the  Second,  as  in  the  avowry  and  cognizance  particularly  mentioned  (Vide 
post,  in  the  judgment,  p.  1020) ;  and,  issue  having  been  joined  upon  the  pleas  in  bar 
taking  issue  thereon,  the  following  case  was  by  the  order  of  the  Right  Honourable 
Mr.  Justice  Erskine,  and  by  the  consent  of  the  parties,  stated  for  the  opinion  of  tlus 
court 
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—February,  26  H.  YIII.  1533  (153|).— By  an  indenture  of  this  date,  nnder  the 
oonventual  seal  of  the  kte  monastery  of  St.  Peter  at  Westminster,  the  said  maam  iraft 
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demised  to  Thomas  Crmnwellf  Knight^  for  the  tern  [SKT^  of  sixty  years,  beginniDg 
from  tiie  feut  frf  St  Michael  the  Arohangd  tiien  next  ensuing. 

35tii  July,  12  ESuE.  1570. — By  letters  patent  of  t^is  date,  the  said  manor  was 
ennted  ia  reversion  to  Elizabeth  Snowe  for  the  term  of  thirty-one  years,  beginning 
bom  the  expiration,  surrender,  forfeiture  or  determination  of  the  prior  demise  to 
Cromwell  (a)i. 

12th  April,  36  Eliz.  1694. — By  letters  patent  of  this  date,  the  said  manor  was 
^ted  to  John  Bowyer  for  the  term  of  tweaty-one  years,  to  berin  from  the  expira- 
taon,  surrender,  forfeiture,  or  determination  of  the  former  grant  to  Elizabeth  Snowe  (a)^ 

Idth  Jane,  22  Jac.  1,  1624.~By  an  indenture  of  this  date,  made  between  his 
Majesty  (King  James  I.)  of  the  one  part,  and  Henry  Hobart^  Kni^t  and  Baronet, 
Clt»f  Justice  of  the  Court  of  Gonmon  Fleas,  and  Cfaancellw  ol  the  Prince  of  Wales, 
James  Fullnton,  Knight^  then  Master  of  tiie  Wards  and  livoiea,  John  Winter,  Knight, 
tlwD  AtttHney-Generol,  and  Thomas  Trevor,  Knight,  then  Solicitor-Glenerdi,  of  the 
other  part ;  His  said  late  Majesty,  of  his  special  grace,  certain  knowledge,  and  mere 
motion,  uid  at  the  request  and  nomination  of  Charles  then  Prince  of  Wales,  did  give, 

Ct,  and  to  farm  let  to  the  said  Henry  Hobart,  James  FuUerton,  John  Walter,  and 
oas  Trevor  (inter  alia),  the  said^maiior  with  the  appurtenances,  therein  particularly 
iDMitaQQed  to  be  of  the  yearly  rent  and  value  (beyond  reprises)  of  251.  3s.  3d.,  and  to 
hsve  been  parcel  of  the  possessions  of  the  late  monastery  of  Westminster,  and  after- 
vuda  annexed  to  the  honour  of  Hampton  Court,  for  the  term  of  ninety-nine  yeiurs 
from  the  feast  of  St  Michael  the  Archangel  then  last  past  before  the  date  of  the  said 
indeatore. 

8th  March,  1  Car.  1, 162f — By  an  indenture  of  [9981  this  date,  between  the  said 
J(dm  Walter,  James  Fullerton  and  Thomas  Trevor  (who  had  survived  tiie  said  Henry 
Bdittt)  o{  the  one  part,  and  Endimion  Porter,  Esq.,  one  iA  the  grooms  ol  the  chamber, 
of  Ae  otiier  part^  the  said  manor  was  by  Walter,  Fullerton  and  IVevor,  granted  in 
rerwsion  to  the  said  Endimion  Porter  for  the  term  of  thirty-oue  years,  beginning  from 
tke  feast  of  St.  Michael  the  Archangel,  1646,  or  from  the  end,  surrender,  forfeiture,  or 
detemination  of  the  term  t^n  existing  {ay. 

29th  March,  4  Car.  L  1628.— By  indenture  of  this  date,  made  between  the  said 
John  Walter,  James  Fullerton  and  Thomas  Trevor  of  the  one  part,  and  l^e  said 
Eodifflimi  Porter  of  the  other  part,  the  said  John  Walter,  James  FuUerton  and  Thomas 
Trevor,  by  tJae  special  warrant  of  His  Majesty  (King  Charles  I.),  and  by  the  direction 
of  James,  Earl  of  Marlb(»rough,  Hu;h  Treasurer  of  Endajid  wad  others  the  commis- 
aooen  anthoriaed  tor  the  sue  <^  bnds,  and  in  coasi(»ration  ai  the  yearly  rent  in 
sad  by  the  now  stating  indenture  reserved,  and  thereout  to  be  paid  by  the  said 
liidnuoo  ParteVf  his  executors,  administrators  and  assigns,  and  in  consideration  of 
a  eompetent  sum  of  money  by  the  said  Endimion  Porter  to  the  use  of  His  said 
late  Majesty  paid,  and  for  divers  other  good  causes  and  considerations,  the  said  John 
Walter,  James  Fullerton  and  Thomas  Trevor  did  give  and  grant  to  the  said  Endimion 
P«ter,  the  said  manor  of  Allfarthing,  with  the  appurtenances,  and  all  the  right, 
flrtates,  title,  interest^  term  of  years  to  come,  reversion  and  reversions,  claim  and 
demand  whatsoever  of  them  the  said  John  Walter,  James  Fullerton  and  Thomas 
Trevor,  and  every  of  them,  of,  in  and  to  the  said  manor,  except  as  by  the  said  now 
•tating  indenture  ia  ezoepited ;  to  have  and  to  hold  the  same  unto  [9091  the  siud 
SKHmioa  Porter,  his  executors,  administrators  and  assigns  during  the  residue  of  the 
and  tetnt  id  ninety-nine  yean ;  yielding  and  paying  therefore  yearly,  during  fUl  the 
taadne  at  the  atiid  torrn,  to  tiie  sud  John  Walter,  James  Fullerton  and  Thomas  Trevor, 
ttsir  executors,  administivtors  and  assigns,  to  the  use  of  his  said  late  Majesty,  his 
hdn  and  successors,  the  yevly  rents  following,  that  is  to  say,  during  all  the  term  then 
to  cone  md  unexpired  of  and  in  the  said  letters  patent  of  12th  of  April  36  Eliz.,  and 
the  indeatare  of  demise  of  8th  of  March  1  Car.  1,  or  either  of  them,  the  yearly  rent 
of  26L  13e.  4d. ;  and  after  the  expiration  of  the  term  aforesaid,  then  yielding  and 
paying  during  all  the  residue  of  the  said  term  of  ninety-nine  years,  then  to  come  and 
UMxpired,  the  yearly  rent  of  40L,  at  the  feasts  of  St  Michael  the  Archangel,  and  the 
Annunciation  of  the  Blessed  Virgin  Mwy,  by  equal  and  even  portions,  into  the  hands 

{ay  See  further  particulars  as  to  the  two  gruits  of  Elizabeth  in  the  judgment^ 
P^1022. 

{ay  Vide  poet^  in  the  jodgmentj  p.  1022. 
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of  tthe  reeeirer  ot  the  reromeB  of  tihe  Prince  of  Wdles,  m  tlie  reodvw  of  the  coiratj  cf 
Surrey,  tor  the  time  being  (a). 

2d  July,  4  Car.  1,  1628.— By  letters  patent  of  this  date,  after  redtaiiK  tbe  iadflo- 
ture  of  15th  of  June,  22  Jac  1,  and  also  reciting  that  the  said  John  Walter,  Jamea 
Fullerton  and  Thomas  Trevor  (who  had  surrired  the  aaid  Henry  Hobart),  mn 
possessed,  by  virtue  of  the  demise  contained  in  the  said  indenture  of  the  15th  of  June, 
22  Jac.  1,  of,  amongst  other  things,  the  said  manor,  by  right  of  accruer,  for  the  whole 
residue  of  the  said  term  of  years  then  to  come  and  unexpired,  and  also  recitiag  that 
by  a  certain  indenture,  bearing  date  the  29th  day  of  Blarch,  then  last  past^  nude 
between  the  said  John  Walter,  James  Fullerton  aad  Thomas  Trevor  of  the  one  psrt^ 
and  the  said  Endimion  Porter  of  the  other  part,  Idie  said  John  Walter,  James  FulleitoD 
and  Thomas  [1000}  Trevor,  by  the  special  wammt  of  the  said  late  King,  and  hy  Uie 
direction  of  James,  Earl  of  Marlborough,  iAke  said  late  King's  Treasura-  <rf  En^ind, 
and  other  the  oommissioners  authorised  for  the  sale  of  lands,  and  in  considerabon  of 
the  annual  rent,  in  and  by  the  same  indenture  reserved,  and  from  thence  payable  and 
to  be  paid,  by  the  said  Endimion  Porter,  his  executors,  administrators,  and  asngns, 
and  also  in  consideration  of  a  competent  sum  of  money,  by  tbe  said  Endimion  Porter, 
for  the  use  of  the  said  late  King,  paid,  and  for  divers  other  good  causes  and  considen- 
tions  the  said  John  Walter,  James  Fullerton,  and  Thomas  Trevor  thereunto  moving, 
granted  tuid  assigned  to  the  afcHresaid  Endimion  Porter  the  said  manor  of  Allfarthing 
with  tJie  ^purtenancea,  and  all  the  right,  estate,  title,  interest,  term  of  years  to  come 
therein,  reversion  and  reversions,  claim  and  demand  whatsoever,  of  t^em  the  sud  Jc^ 
Walter,  James  Fullerton,  and  Thomas  Trevor,  and  eitiier  (rf  them,  of,  in  and  to  the 
said  manor,  wiUi  its  rights,  members  and  appurtenances  whatsoever,  and  o^  in  and  to 
whatever  is  T»rt  and  pwcel  thereof ;  except  as  by  Uie  said  last  recited  indentore  h 
exo^ited,  which  manor,  it  is  by  the  now  stating  letters  patent  alleged,  had  bean 
demised,  by  indenture,  under  the  conventual  seal  of  the  late  monasteiy  of  St  Fetei'a 
at  Westminster,  bearing  date  the  last  day  of  February,  in  the  twenty-fifth  year  of  the 
reign  of  the  Lord  Henry,  late  King  of  England,  the  Eighth,  to  Thomas  Cromwell, 
Knight,  for  a  term  of  sixty  years,  beginning  from  the  feast  of  St  Michael  the  Anii- 
an^l,  then  next  following ;  and  had  been  afterwards  granted,  in  reversion,  to  one 
Ebsabeth  Snowe,  by  letters  patent,  of  the  late  Queen  Elizabeth,  bearing  date  at 
Gorhambury,  the  25th  day  of  July,  in  the  twelfth  year  of  her  reign,  for  a  term  d 
thirty-one  years,  to  begin  from  the  expiration,  surrender,  forfeiture  or  de-[10013^*r- 
mination  of  the  former  lease,  so  made  to  the  s^  Thomas  Cromwell,  Knight,  and  bad 
been  afterwards  granted  in  reversion  to  John  Bowyer,  by  letters  patent  of  tiie  aaid 
Queen  Elizabeth  dated  the  12t^  day  of  April,  in  the  thirty-aixth  year  of  her  r^n, 
for  a  term  d  twenty-one  years,  beginning  from  the  expirataon,  surrender,  fwfdbire 
or  determination  of  the  former  letters  patent,  made  to  the  said  Elizabeth  Snowe ;  and 
then  lately  granted  in  reversion  to  the  said  Endimion  Porter,  by  indenture  <^  the 
said  John  Walter,  James  Fullerton  and  Thomas  Trevor,  dated  the  8th  day  of  March, 
in  the  first  year  of  his  then  Majesty's  reign,  for  a  term  of  thirty-one  years,  b^inning 
from  the  feast  of  St  Michael  the  Archangel,  1646,  or  from  the  end,  surrender,  forfeiture 
or  determination  of  bhe  term  then  being,  which  should  first  and  next  happen ;  to  have 
and  to  hold  the  said  manor,  with  its  appurtenances,  to  the  said  Endimion  Porter,  his 
executors,  administrators  and  assigns,  during  the  residue  of  the  said  term  of  mne^- 
nine  years  before  mentioned,  and  then  to  oome  and  unexpired ;  yielding  and  paying 
annually  during  the  whole  residue  of  tiie  said  term  thenoe  to  come,  to  we  said  John 
Walter,  James  Fullerton  and  Thomas  Trevor,  their  executors,  admiustrators  and 
assigns,  for  the  use  of  the  said  late  King  Charles  I.,  his  heirs  uid  succossotB,  the 
annual  rent  following ;  (that  is  to  say),  for  and  during  the  whole  term  thence  to 
come  and  unexpired,  of  and  in  the  {foresaid  letters  patent  and  indenture  of  lease 
aforesaid,  or  either  of  them,  the  annual  rent  of  261.  138.  4d. ;  and,  after  the  expira- 
tion of  the  term  aforesaid,  then  yielding  and  paying  during  the  whole  residue  of  the 
said  term  of  ninety-nine  years  then  to  come  and  unexpired,  the  annual  rent  of  401 
at  the  feasts  of  St  Michael  the  Archangel  and  l^e  Annunciation  of  the  Blessed  Virgin 
Mary,  by  even  and  equal  portions,  into  the  hands  of  the  receiver  of  the  said  rent, 
appointed  [1002]  by  the  said  late  King  Charles  I.,  when  he  was  Prince  of  Wides,  or 
to  his  said  A^jesty's  receiver  of  the  said  county  of  Surrey,  for  the  time  bein^  the 


(a)  Vide  poet,  in  the  judgment,  p.  102S. 
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nid  late  King  Charles  I.,  of  his  special  grace,  certain  knowledge  and  mere  motion, 
the  8ud  indenture,  bearing  date  the  aforesaid  29th  day  of  March,  to  the  said  Endimion 
Forter,  a«  is  set  forth,  and  all  imd  singular  grants,  assignments,  thing  and  things  what- 
soerer,  in  the  same  m«itioned  and  contained,  apiHX)Ting  and  the  same  aUowing  and 
gnotinf^  and  evety  of  than,  and  the  said  manor  and  eUI  and  singular  other  the 
pronises,  under  the  raitSi  oovenants,  conditions  and  a^eement  and  wiring  the  term, 
ID  (he  said  indenture  specified,  to  the  sud  Endimion  Porter,  his  executors,  adminis- 
bators  and  assigns,  for  his  said  late  Majesty  King  Charles  I.,  his  heirs  and  successors ; 
the  said  late  King  ratified  and  confirmed,  by  the  now  stating  letters  patent,  and  as 
well  to  the  said  Endimion  Porter,  his  heirs,  executors,  administrators  and  assigns,  and 
every  of  them,  all  and  singular  the  premises,  as  also  the  said  annual  rent,  in  and  by  the 
■aid  indenture,  and  (a)  by  the  late  King  James  I.,  as  it  is  set  forth  made  payable,  as 
all  arrears  thereof,  and  all  suits,  claims  and  demands  thereupon,  the  said  late  King 
Cbarlee  I.  thereby  released,  acquitted  and  discharged ;  and  by  the  now  stating  letters 
patent  the  said  King  Charles  L,  as  well  as  in  consideration  of  the  sum  of  [10031  3001., 
ay  the  said  Endimion  Porter,  paid  to  bis  said  late  Majesty,  as  also  at  the  humble 
petition,  requisition  and  nomination  of  the  said  Endimion  Porter,  and  of  the  said  late 
King's  special  grace,  oertain  knowledge  and  mere  motion,  did  give  and  grant,  and  for 
himaelf,  hia  heirs,  and  successors,  to  Thomas  Porter,  of  Ixmdon,  Esqmre,  his  heirs 
and  assigns  for  ever,  his  said  late  Majesty's  reversion  and  reversions,  remainder  and 
remainders  whatsoever  of  the  said  manor  of  AUfarthing,  and  all  and  singular  other 
Uie  jmrnisee,  by  the  said  indenture,  by  the  said  John  Walter,  James  FuUerton  and 
HioiDas  Trevor  granted  and  assigned,  or  by  the  same  indenture  mentioned  to  be 
granted  and  assigned,  with  their  rights,  members,  liberties  and  appurtenances  what- 
soever ;  also  all  that  the  said  late  King's  demesne  or  manor  of  AUfarthing,  with  the 
ippurte nances,  except  as  therein  excepted :  to  have  and  to  bold  the  same  (except  as 
sxoepted)  to  t^e  said  Thomas  Porter,  his  heirs  and  assigns,  to  the  only  proper  use 
and  twhoof  of  hin^  the  said  Hiomaa  Porter,  his  heirs  and  assigns  for  ever ;  to  be  held 
of  the  said  late  King,  his  heirs  and  soooeBsors,  as  of  hu  said  late  Majesty's  house  of 
Hmptcm  Court,  by  knight* s  service ;  (that  u  to  say),  by  the  service  oi  half  a  knight's 
fee  and  without  any  rent  or  other  thiiig  to  be  rendered  to  the  said  late  King,  his  heirs 
or  successors,  during  the  residue  of  the  said  term  of  ninety-nine  years ;  and  after 
that  term  is  finished,  rendering  annually  to  the  said  late  King,  his  heirs  and  successons, 
oat  of  and  for  the  aforesaid  demesne  or  manor  of  AUfarthing  and  other  the  premises 
thereby  granted,  401.  into  the  hands  of  the  bailifis  or  receivers  of  the  premises,  for 
the  time  being,  or  into  the  receipt  of  the  exchequer  of  the  said  late  King,  his  heirs 
or  successors,  at  the  feasts  of  St.  Michael  the  Archangel  and  the  Annunciation  of  the 
Hessed  Virgin  Mary,  by  equal  portions,  to  be  for  ever ;  the  first  payment  of  the  said 
rent  to  begin  at  such  feast  or  feasts  [1004]  aforesaid  as  should  first  and  next  ha;^»en, 
^ter  the  expiration  or  other  determination  of  the  sfud  term  of  ninety-nine  years,  by 
the  said  late  King  James  I.,  b^  the  said  indenture  bearing  date  the  16th  day  of  June 
in  the  twen^-seoond  year  of  his  reign  of  England  above — said  mentioned  to  m  granted, 
and  not  berore,  for  and  instead  m  all  other  rents,  services,  exactions  and  demands 
whatsoever,  from  thence  to  the  said  late  King  Charles  I.,  his  heirs  or  successors,  in 
sny  manner  to  be  rendered,  paid  or  performed.  And  that  so  often  as  it  should  happen 
that  the  said  annual  rent  of  401.  above,  by  the  now  stating  letters  patent,  reserved, 
should  be  in  arrear,  and  not  paid  in  part  or  in  the  whole  by  the  space  of  forty  days 
next  after  any  of  the  said  feasts,  in  which  it  is  stated  it  ought  to  be  paid,  that  then, 
from  time  to  time,  it  should  be  lawful  for  l^e  said  late  Kin^  Charles  I.,  his  heirs  and 
nooessors,  by  the  receiver  erf  the  premises,  for  the  time  bemg,  or  his  deputy  or  any 

(o)  The  word  "  and  "  is  not  in  the  originaL  The  passage  runs  thus  : — 
**  Ac  tarn  p'dict  Emlimion  Porter  heredes  executores  administratores  &  assignat. 
8008  &  queml  t  eor.  qm  oinia  &  singula  p'missa  tarn  de  omibz  annual,  reddit.  in  ac  p. 
p'd'cim  indentur.  p.  p'dcm  prem  nrm  sic  p'fert.  fact  reservat  q&  de  omibz  arreragijs 
inde  &  de  oimbz  sectis  impeticOibz  &  demaund.  p'inde  relaxam*.  aoquietam,.  & 
sum'ama*.  p^  p'sentes;  nolentes  p'd  Endimion  Porter,  heredes  executores  adminis- 
tetwea  vel  assignat.  suos  vel  eor.  aliquem  p^  diet,  reddit.  vel  aliquibz  arrearagijs  inde 
slimalit.  inquietari  p'seqoi  seu  molestari." 
Vide  post,  in  the  ju^;ment^  p.  10^5. 
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others  for  the  time  being,  in  the  said  demesne,  manor  and  otJier  the  premiaea,  or  any 
part  or  parcel  thereof,  to  enter  and  disls^in,  and  the  distressea  there  found,  or  to  be 
found,  to  take  and  retain,  so  that  the  late  Kin?  Charles  I.,  his  heirs  and  succeBBors, 
of  the  said  late  King's  said  rent,  together  with  all  arrears  thereof  (if  any  there  should 
be),  should  be  fully  satisfied  and  paid ;  and  so  often  as  it  should  happen  that  the  said 
annual  rent,  by  the  now  stating  indenture  reserved,  should  be  in  arrear,  and  not  paid 
for  one  month  after  the  end  of  the  said  forty  days,  for  the  payment  thereof  limited, 
that  then  and  so  often  the  said  Thomas  Porto*,  his  heirs  and  assigns,  should  forfut  and 
pay  to  the  sud  late  King  Charles  L,  his  hors  and  suooessors,  8L  {in  the  name  of  a 
penalty)  over  and  above  the  aforesaid  annual  taat,  by  the  now  stating  letters  pateot 
reserved,  for  each  month  from  thence  next  following,  in  whidi  t^e  said  anniuu  mt^ 
or  any  parcel  thereof,  had  been  in  arrear  and  un-{1006]-paid,  in  the  manner  and  form 
aforesaid ;  and  that  from  thence  afterwards,  from  time  to  time,  and  so  often  aa  such 
cases  should  happen,  it  should  be  lawful  for  the  said  late  King  Charles  L,  his  heits 
and  successors,  by  the  receiver  of  the  premises  of  the  said  late  King,  his  heirs  or 
successors,  for  the  time  being,  or  his  or  their  deputy  for  the  time  being,  into  the  said 
demesne  or  manor,  or  into  any  part  or  parcel  thereof,  to  enter  and  distrain,  and  tiie 
distressea  there  found  or  to  be  found  to  take  and  retain,  so  that  the  said  late  Kii^ 
Charles  I.,  his  heirs  and  successors,  the  said  rent  and  all  arrears  diereof,  and  «1 
fcH^eitures  and  sums  of  money  (in  tiie  nune  of  penalty)  to  be  forfeited,  should  he 
fully  satisfied  and  paid." 

3d  February,  16  Gar.  IL — In  letters  patent  of  tiiis  date  is  contained  as  followB:— 
"  The  king  to  all  to  whom,  &c.  Greeting.   Know  ye,  that  for  and  in  ccmsideratia) 
of  the  good,  true,  and  acceptable  service  to  Us,  by  Our  beloved  and  faithful  oooaiD 
and  counsellor,  Edward  E^l  of  Sandwich,  heretofore  rendered,  and  for  the  better 
support  of  the  said  earl,  his  family  and  dignity,  and  for  divers  other  goods,  causes,  and 
considerations.  Us  at  this  present,  specially  moving,  of  Our  special  grace  and  of  Our 
certain  knowledge  and  mere  motion,  We  have  given  and  granted,  and  by  these 
presents  do  for  Ourselves,  Our  heirs  and  successors,  give  and  grant  unto  the  sud 
Edward  Earl  of  Sandwich,  and  the  heirs  male  of  his  body,  lawfully  b^otten,  all,  &a, 
and  all  that  yearly  rent      261.  13s.  4d.  by  certain  letters  patent  of  Our  said  father, 
under  His  great  sesl  of  EngUuid,  bearing  date  the  2d  day  of  July,  in  the  fourth  year 
oi  his  reign,  made  to  Thomas  Porter  of  London  Esq.,  to  Our  said  IMher,  his  heirs  and 
successors,  issuing  or  reserved  or  mentioned  to  be  reserved,  out  of  or  f<»  all  that 
kndship  or  manor  of  Allfarthing,  in  the  parish  of  Wannesworth,  in  the  county  of 
Surrey  aforesaid,  [1006]  with  all  its  rights,  members  and  appurtenances,  and  out  of 
or  for  all  other  lands,  tenements  and  hereditaments  whatsoever,  and  every  part 
thereof,  chargeable  with  the  said  annual  rent  or  fee  farm  of  261.  13s.  4d.,  by  the 
aforesaid  letters  patent  of  Our  said  late  father  above  mentioned,  to  the  same  Thomas 
Porter,  his  heirs  and  assigns,  for  ever  granted  or  mentioned  to  be  granted,  or  out 
or  for  any  of  the  premises  alone,  or  together  with  any  limds,  tenements,  rents 
and  hereditaments,  in  the  lettera  patent  above  menti<»ied  contained  ;    and  all 
manner  of  fealties,  tenures  and  services  of  the  premises  above  mentioned,  by  Uie  said 
letters  patent  before  mentioned  to  be  granted,  and  of  every  part  thereof,  or  by  which 
they,  or  any  part  iJiereof,  are      is  held  of  Us ;  to  liav^  nold  and  enjoy,  all  and 
singular  the  mid  several  yearly  rents  or  fee  farms,  of  and  for  all  and  singular  ths 
premises,  by  the  aforesaid  sevend  letters  patent  as  aforesaid  reserved,  and  by  these 
presents  granted  or  mentioned  to  be  granted ;  and  all  and  all  manner  of  fealties, 
tenures  and  services  of  socage,  and  all  and  singular  the  other  premises  expressed  aad 
specified,  and  by  these  presents  granted  or  mentioned  to  be  granted,  with  all  their 
appurtenances,  to  the  said  Earl  of  Sandwich,  and  the  heirs  male  of  his  body  lawfully 
issuing,  to  the  sole  and  proper  use  and  behoof  of  the  said  Edward  Earl  of  Sandwich, 
and  his  heirs  male  for  ever ;  to  be  held  of  Us,  Our  heirs  and  successors,  as  of  &e 
manor  of  East  Greenwich,  in  Our  county  of  Kent,  by  fealty  only,  in  free  and  common 
socage,  and  not  in  chief,  nor  by  knight's  service,  for  all  other  rents,  services,  exactaoiB 
anddemands  whatsoever  fen:  iha  same,  to  Us,  Oor  heirs  or  sucoesscffs,  to  be  rendered, 
paid  or  made." 

No  rent  of  401.  has  ever  been  put  in  charge  to  the  Grown,  in  respect  ot  the  said 
manor ;  nor  has  any  rent  of  40L  ever  been  paid  to  or  demanded  ay,  the  Earls  of 
Sandwich,  or  by  any  of  them,  either  during  uie  term  of  ninety-nine  yean,  or  sinee 
the  expirati<Hi  ^raeof . 


Digitized  by 


Google 


(UV.ftO.INr.       OLEaJSTANES  V.  THE  EARL  OF  SANDWICH 


413 


[1007]  In  the  ministers'  aooonnta,  in  the  office  of  the  land  rerenne  records,  for  the 
year  1624,  1  Gar.  I.  ia  as  follows : — 

"The  accounts  of  all  and  singular  the  bailiffs,  farmers,  provosts,  collectors  and 
other  officers  and  ministers  whomsoever  of  all  and  singular  honours,  castles,  lordships, 
manors,  lands,  tenements  and  other  possessions  and  hereditaments  whatsoever,  of  the 
King's  majesty  in  the  county  aforesaid,  which  were  heretofore  under  the  government 
at  supervision  of  the  late  court  of  augmentation  imd  revenues  of  the  Crown,  cuid  now, 
— u  well  by  virtue  of  an  act  of  paniament  held  in  the  first  year  of  the  late  Queen 
Haiy,  as  01  a  certain  commiasion  by  the  same  queen,  by  virtue  (rf  the  same  act  of 
pulument,  to  WOliam,  Marquess  of  Winton,  at  that  time  Lord  Treasurer  of  England, 
ud  diaDcellor  of  the  Court  of  Exchequer,  directed, — ^to  the  same  court  united  and 
annexed,  viz.,  reckoning  from  the  Feast  of  St.  Michael  the  Archangel,  in  the  twenty- 
second  year  of  our  Lord  James,  by  the  Grace  of  God  of  England,  Prance  and  Ireland, 
king,  defender  of  the  faith,  &c,  and  of  Scotland,  the  fifty-eighth,  to  the  same  Feast  of 
St  Michael  the  Archangel  thence  next  following,  in  the  first  year  of  our  liord  Charles, 
liy  the  Grace  of  God  oi  England,  Scotland,  France  and  Ireland,  king,  defender  of  the 
futh,  &C.,  to  wit,  for  the  space  of  one  whole  year. 

"  As  below. 


"Manor  of  Chertsey, 
Hardwick,  Egham  and 
Ihorpe,  parcel  <h  the  posses- 
sions as^ened  to  our  Lord 
King  C%arles  before  his 
aoeeasion  to  the  Crown  of 
the  realm  of  England. 


**  Parcel  of  the  possession' 
of  the  honour  of  Hampton 
Court. 

"AUfartfaing  manor,  in 
WanneBworth. 


The  late  monastery  of  Chertsey.  Of  ccxxxvl.  xixs.  xid. 
of  rent  and  farm  of  the  manor  aforesaid,  or  of  any  other 
casual  issues  there,  he  doth  not  answer  this  year,  because 
our  Lord  King  Charles,  by  His  letters  patent,  sealed 
with  the  great  seal  of  Eu^ukI,  dated  at  Oxford,  on  the 
12th  day  [1008]  of  August  in  this  first  year  of  His 
Majesty  s  reign,  gave  and  committed  to  certain  commis- 
sibners,  in  the  same  letters  patent  named,  a  court  for  regulating,  ordering,  governing 
and  disposing  of  all  the  revenues  which  he  had  before  his  accession  to  the  Crown  of 
Enelaoa  of  which  revenues  the  aforesaid  manors  are  parcel ;  and  so  the  bailiffs,  farmers 
and  others  compute  the  manors  aforesaid,  and  they  have  been  accounted  for,  before 
the  aforesaid  commiasionerB,  oi  the  isauea  of  the  same,  by  virtue  of  the  commission 
aianaaid; 

"Sum  nothing." 

Neither  doth  he  answer  for  26L  13s.  4d.  of  the  farm,  of 
all  that  lordship  or  manor  of  Allfarthing,  in  the  parish 
of  Wannesworth,  late  in  the  tenure  of  Thomas' Cromwell 
Knight,  because  it  is  committed  (inter  al.)  by  certain 
letters  patent  of  our  Lord  Kin^  Charles,  to  certain  com- 
misrioners  as  parcel  of  his  revenues,  which  he  had  before  his  accession  to  the  Grown 
of  Rngl^firf,  as  above,  in  the  title  of  the  manor  of  Chertsey,  &c. 

"Sum  nothing  "(a). 

The  entar  in  the  ministers'  account  for  the  year  1641,  17  Car.  I.,  relating  to  the 
nuDor  of  Allfarthing  is  as  follows  : — 

"  County  of  Surrey. — The  accounts  of  all  and  singular  bailiffs  collectors,  provosts, 
farmers  and  others,  ofiicers  and  ministers  whomsoever,  of  all  and  singular  honours, 
catties,  lordships,  manors,  lands,  tenements  and  other  possessions  and  heieditameuts 
whataoever,  of  the  King's  Majesty,  in  the  county  aforesaid,  which  were  heretofore 
under  the  government  or  supervision  of  the  [1009]  late  court  of  augmentations  of 
the  Crown,  and  now,  as  well  by  virtue  of  an  act  of  parliament  held  in  the  first  year 
id  the  late  Queen  Mfuy,  as  of  a  certain  comnussion  by  tiie  same  Queen,  by  virtue  of  the 
■aid  act»  to  William  Marqueas  of  Winton,  at  that  time  Lord  IVrasurer  of  England  aad 
Chancellor  of  the  court  Exchequw,  united  and  annexed,  being  accountable,  viz.  from 
the  feut  of  Michael,  in  the  seventeenth  year  of  the  reign  oi  our  Lord  Charles,  by  the 
flinoe  of  God  of  England,  Scotland,  Fnuwe  and  Ireland,  king,  defender  of  the  faith, 

(a)  This  document  was  thus  certified  : — 
Office  of  Land-revenue  Becords  and  lurolments. 

33d  April  1B41.  T.  B.  Fbabnsidb, 

Keeper  of  the  Bectnds. 
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&&,  1641,  to  die  feaat  of  Michael  thenoe  next  foUowing,  in  the  nineteenth  year  of  f^ 
same  Lord  the  King,  to  wit^  for  the  space  of  two  whole  years ; 

"  As  below. 


"  Manor  of  Batrichsey  and 
Wannesworth  and  manor  of 
AUfarthing,  parcel  of  the 
honour  of  Hampton  Court. 


Of  151L  12b.  0^.  per  annum,  for  fee  farm,  oryeariy 
rent,  reserved,  issuing  or  payable  out  of  ihe  maoor  of 
Wannesworth,  with  all  its  right,  members  and  appu^ 
tenances,  or  of  261.  Ids.  4d.,  for  a  like  fee  farm  or  nmt^ 
reserved,  issuing  or  payable,  out  of  the  manor  of  AlUarthing  aforesaid,  with  ite  ri^ili, 
members,  and  appurtenances,  here  he  does  not  answer  this  year,  because  it  is  ohtt^sed 
among  the  revenues  of  our  Lord  the  King,  which  he  bad  before  his  aoceasifHi  to  the 
Crown  of  the  realm  of  England,  of  which  the  aforesaid  two  manors  are  parcel,  ud 
l^re  now  an  uiswered  to  the  use  oi  our  said  Lord  t>he  King  aad  tha  oommon  wealth  (a) ; 
u  among  the  same  revenues  more  fully  appears. 

"Sum  none "(6). 

The  protectorate  was  established  in  tiie  year  1653,  and  from  this  period  until  tlie 
year  1660,  12  Car.  2,  [1010]  when  the  King  returned,  the  ministerr  aooounts  wen 
diacontinued.  No  accounts  of  iha  Crown  revwuea  during  the  jffotectorate  are  now 
in  existence. 

In  the  year  1660  Hke  ministers*  accounts  were  reotnnmenced,  and  the  entry  in 
that  year,  relating  to  the  manor  of  Allfarthing,  is  as  follows : — 

'*  County  of  Surrey. — The  accounts  of  all  and  singular  bailiffs,  farmers,  proToets, 
collectors  and  other  officers  and  ministers  whomsoever,  of  all  and  singular  nonoun, 
castles,  lordships,  manors,  lands,  tenements  and  other  possessions  and  hereditunents 
whatsoever,  of  the  King's  Majesty,  in  the  county  aforesaid,  heretofore  being  under 
the  government  or  supervision  of  the  late  court  of  alimentations  and  revenues  of  the 
Crown,  and  now,  as  well  by  virtue  of  ao  act  of  Faruament,  held  in  the  first  year  <A 
the  late  Queen  Mary,  as  of  a  certain  commission,  by  the  same  queen,  by  virtue  of  tbe 
same  act  of  |uu*liament,  to  William  Marquess  of  Winton,  then  Lord  Treasurer  of 
England  and  Chancellor  of  the  court  of  Exchequer,  directed  to  the  same  court,  united 
and  annexed,  viz.  oomputai^  from  the  Feast  of  St.  Michael  ihe  Aroluuigel,  in  the 
eleventh  year  of  the  reign  of  our  Lord  Charles  IL,  by  the  grace  of  God  <a  ^iglaod, 
Scotland,  France  and  Ireland,  lung,  defender  of  the  Faith,  &c.,  to  the  same  feast  of 
St.  Michael  thence  next  following,  in  the  twelfth  year  of  the  reign  of  the  Lwd 
king  of  En^^andi       to  wit,  iar  t£e  space  of  one  whole  year ; 

"  As  below. 

"  Parcel  of  the  possessions  of  the  honor  of  Hampton  Court 

"  The  account  of  Thomas  Porter  Esq.,  fee  farmer  there. 
"  Arrears,  none.    "  Sum  none. 
"  Fee  farm. 

"But  he  accounts  for  261.  ISs.  4d.,  issuing  from  a  [1011]  fee  farm  of  all  that 
lordship  or  manor  of  Allfuthing,  in  the  parish  of  Wannesworth  alias  Wandsworth,  in 
the  county  aforesaid,  with  alt  its  rights,  members  and  appurtenances,  late  in  the  tenure 
or  occupation  of  Thomas  Cromwell,  knight,  uid  now  or  late  in  the  tenure  or  occupation 
of  John  Bowyer,  or  his  assigns,  so  granted  to  the  said  Thomas  Porter  of  London,  his 
heirs  and  assigns  in  fee  ^m,  for  ever,  by  letters  patent  our  lord  king  Chariea  L, 
bearing  date  the  2d  day  of  July,  in  the  fourth  year  of  his  reign,  to  hold  of  our  wd 
lord  the  king,  his  heirs  and  successors,  as  of  the  honour  of  Hampton  Court,  Inr  Knighf  s 
service,  vix.  by  the  service  of  half  a  knight's  fee,  yielding,  at  the  feasts  M  St.  Midiad 
the  Archangel,  and  the  annunciation  of  the  blessed  Virgin  Ma^,  equ^y  every  year 
as  above;  as  in  the  same  letters  patent,  inroUed  in  Book  XVIIL  fol.  184,  more  jolly 
appears. 

"  Sum  xivjL  xiijs.  iiijd.* 
"The  amount  of  the  chai^  aforesaid  26L  13b.  4d. ;  from  which  is  allowed  far  die 


fa)  Ad  usum  dicti  domini  regis  et  rei-^ublio». 

{b)  The  document  was  also  similarly  certified  by  the  Ke^r  of  Beow^  in  tiie 
Office  of  lAod-revenue  Reoords,  &c. 
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itapead  for  the  clerk  of  the  audit<»-,  vritanK  this  account  for  this  year,  2b.,  and  there 
mnaiiu  26L  1  la.  4d.,  whi^  is  chaiged  in  ue  aooounts  of  the  receiver. 

"And  he  is  quit  "(a). 

After  the  year  1660  tiie  ministers'  accounts  were  again  discontinued,  and  they 
were  nerer  again  resumed.  From  that  time  the  accounts  of  the  land  revenues  of  the 
Crown  have  been  kept  in  the  form  of  rentals.  There  is  no  rental  in  existence  in  the 
office  of  land  revenue  records  of  an  earlier  date  than  the  year  commencing  at  Michaelmas 
1696;  but  the  rentals  exist,  with  few  exceptions,  from  the  year  1696,  down  to  a  period 
sabeequent  to  the  expiration  of  the  term  of  ninety-nine  years,  created  by  [1012]  the 
iodeoture  of  the  15th  of  June,  22  Jac.  1.  The  manor  of  Ailfarthing  is  not  in  charge, 
io  any  of  these  rentals,  either  for  the  rent  of  261.  13b.  4d.,  or  for  ^e  rent  of  401.,  or 
for  any  other  sum. 

An  annual  rent  of  26L  ISs.  4d.,  issuing  out  of  the  manor  of  AlUartiiing,  has  been 
nid  to  ttie  Earls  <^  Sandwich  for  many  yean  pastf  by  half  yearly  payments  at  Lady- 
day  and  Michaelmas,  old  style. 

Hiere  is  no  evidence  to  shew  when  the  Earls  of  Sandwich  commenoed  the  receipt 
of  such  rent  of  261.  I3s.  4d. 

The  rentals  and  stewards'  books  of  the  Earl  of  Sandwich  of  an  earlier  date  than 
1798  were  destroyed,  by  an  accidental  fire,  at  the  mansion  of  the  Earl  of  Sandwich 
in  Huntingdonshire,  some  years  since.  The  earliest  rental  now  in  existence  is  for  the 
year  1 798,  in  which  the  rent  of  261.  1  Ss.  4d.  is  stated  to  have  been  received ;  and  the 
ame  rent  has  been  paid  to  the  Earls  of  Sandwich,  from  that  time,  down  to  the  1 1th 
of  October  1837.  The  earliest  receipt*  in  the  possession  of  tke  pliuntiff,  is  of  the  year 
1814,  aod  it  is  in  the  following  form ; 

"  Manor  <d  Allfartihin^  in  Wansworth. 

£13  6  8 


Beceived,  the  7th  dav  of  April  1814,  of 
Lady  Buckinghamshire^  thirteen  pounds 
aix  killings  and  eight  pence,  being  half 
a  year's  fee  farm  rent  due  to  the  Earl 
(tf  Sandwich,  at  Lady-day  last,  old  style. 


1   6  10   Laud  Tax  deducted. 


£12   8  ID 

14   4  Property  tax  deducted. 

£10  19  6 

8  Acquittance^ 

£11   0  2 

John  LAvuNd." 


By  indentures  of  lease  and  release,  bearing  date  the  28th  and  29th  days  of  January 
1723,  the  release  made  between  John  Porter  of  the  first  part,  the  Honourable  Richaitl 
Sutton  and  Catherine  Sutton,  spinster,  of  the  second  part,  tie  right  honourable  Sir 
Bobert  Sutton,  p.013]  Knight>  and  Richard  Liddell,  Esq.  of  the  third  port,  and  the 
honourable  Conyers  Darcy,  Robert  Sutton,  Esq.  and  Penieton  Lamb  of  the  fourth 
part ;  the  said  manor  was  conveyed  to  tike  said  Sir  Robert  Sutton  and  Richard  Sutton, 
sod  their  heirs,  to  certun  uses  therein  mentioned;  and,  in  the  covenant  against 
incumlnsacea,  the  said  manw  is  oorenanted  to  be  free  from,  inoumbranoes,  except 
certain  sums  therein  stated  to  be  charged  duFoon,  amounting  to  the  mm  of  28001.  m 
fwonrof  the  brothers  and  sisten  of  t£e  said  John  Porter;  and  also  except  a  fee  farm 
rant  at  40L  payable  to  the  Grown,  in  respect  of  ihe  sune  manor. 

Hie  manor  has  long  since  been  dismembered. 

On  the  26th  day  of  March  1840,  a  distress  was  taken  by  the  Eari  of  Sandwich,  on 
the  premises  called  Bumtwood  Cottage  (which  is,  for  the  purpose  of  the  present  case, 
admitted  to  be  within  the  sud  manorX  for  &3L  6s.  8d.  alWed  to  be  due  for  two  years' 
anears  of  an  annual  fee  fann  rent  of  261  13b.  4d.,  alleged  to  be  issuing  out  of  and 
charged  upon  the  said  manor,  ending  on  the  11th  day  of  October  1839,  which  distress 
the  Jdaintiff  admits  to  be  of  the  value  of  53L  6s.  8d. 

u  the  court  shall  be  of  opinion  tiiat  Uie  said  waanor  of  AUfiuthi^  was  not  UaUe 
to  the  payment  of  an  aODoal  fee-farm  rent  of  26L  13s.  4d^  to  the  said  ^ui  of  Sandwich, 
ander  the  circnmstanees  mentioned  aod  set  forth,  in  the  abore  case,  then  judgment 

(a)  This  document  was  also  similarlv  certified  by  the  Keeper  of  the  Beoords  in 
the  Ottoe  of  LaDd-revenne  Beoorda  and  Lmdmentt.   Vide  sopnL  1008  (a). 


.GooqIc 


Digitized  by  ~  r^- 


416 


QUSDffCAHlES  V.  THE  EAKL  OF  SANDVIOH  4MUr.ftftm 


is^to  be  entered  for  the  plaintiff,  by  confeadon,  or  aa  the  court  ahonld  direct;  but  if 
court  ahall  be  of  a  contraiy  opini<»,  tiien  judgment  was  to  be  entered  for  dafen- 
dants,  by  nolle  prosequi  or  otherwise^  as  the  court  shall  direct 

The  court  is  to  be  at  liberty  to  draw  any  conclusion  or  inference  from  the  forcing 
statement,  that  to  the  court  shall  seem  fit,  in  like  manner  as  if  the  case  were  tried  by 
a  jury  ;  and  it  is  admitted  that  the  respective  documents  annexed  hereto  and  marked 
respectively  with  [1014]  the  letters  A.  B.  C.  D.  and  E.(o)>,  are  true  copies  of  the 
original  instruments  mentioned,  or  in  part  set  forth,  in  the  case,  and  that  they  an 
to  be  read  or  referred  to  by  the  court,  or  by  either  of  the  parties,  as  and  for  nid 
originals,  and  as  if  they  had  been  incorporated  at  lengUi  in  the  oaaa  (i). 

The  case  was  argued  in  last  Easter  tenn. 

Manning  Serjt.  (with  whom  was  Sir  T.  Wilde  Serjt.)  for  the  plaintiff.  The 
question  in  thia  case  will  mainly  turn  upon  the  letters  patent  granted  by  King 
Charles  I.  to  Thomas  Porter  (A.i>.  1628)  (ante,  p.  999),  and  by  King  Charles  IL  to 
the  Earl  of  Sandwich  (a.d.  1664)  (ante,  p.  1005).  It  is  submitted,  on  the  part  ol  tbe 
plaintiff,  that  the  present  earl  is  not  entitled  either  to  a  fee-farm  renf^  aa  claimed  ui 
the  first  avowry,  or  to  a  rent  charge  in  tail,  as  claimed  in  the  second. 

There  is  clearly  no  pretence  for  the  claim  aa  to  the  [101^  rent  in  fee.    As  to  the 
rent  in  tail,  the  principal  facts  of  the  case  are  as  follows  : — The  first  three  demises  by 
the  Abbot  of  "Westminster  in  1534,  and  by  Queen  Elizabeth  in  1570  and  1594,  may 
be  laid  out  of  the  question,  as  the  terms  thereby  granted  have  expired. — In  1624, 
King  James  I.  demised  the  manor  to  certain  trustees  for  a  term  of  ninety-nine  yean, 
which  would  expire  in  1722.    In  1626  the  surviving  trustees  granted  the  manor  in 
reversion  to  Endimion  Porter,  for  thirty-one  years,  commencing  at  Michaelmas  164fi 
(when  the  last  term  granted  by  Queen  Elizabeth  would  expire),  and  ending  therefore 
in  1677.    On  the  29th  of  March  1628,  the  trustees  assigned  the  residue  of  the  term 
of  ninety-nine  years  (from  1677  to  1722),  to  the  same  ESidimion  Porter ;  and,  by  the 
indenture  of  assignment,  the  rent  reserved  was  261.  13s.  4d.  during  the  term  granted 
in  1626— ending  in  1677  ;  and  401.  after  that  time,  during  the  residue  of  the  term  for 
ninety-nine  years— ending  in  1722.   And  then,  on  the  2d  of  July  1628,  King  Charles  L, 
by  his  letters  patent,  in  consideration  of  3001.  paid  by  Endimion  Porter,  granted  the 
manor  in  fee  to  Thomas  Porter,  releasing  the  rent  (a)*  during  the  residue  of  t^e  term 
for  ninety-years  (ending  in  1722),  and  reserving  a  rent-charge  of  401.  from  that  time 
for  ever.    Thus  it  appears  that  the  Crown  was  interested  in  three  different  rents,  at 
three  different  periods— first,  in  the  rent  of  261.  ISs.  4d.  down  to  the  year  1677,  whieli 
was  reserved  to  the  trustees;  secondly,  in  the  rent  of  401.  from  1677  to  1722,  also 
reserved  to  the  trustees;  and,  thirdly,  in  the  rent  of  401.  from  1722,  reserved  to  the 
Grown  in  fee.    Thia  being  the  state  of  things,  in  1664,  King  Charles  II.,  by  his  loiters 
patent,  granted  to  the  Earl  of  Ssmdwich,  in  tail  male,  a  yearly  rent  of 

261.  13b.  4d.  thereby  stated  to  have  been  reserved  in  the  patent  of  Charles  1.  (a-D. 
1628)  to  the  King  in  fee.  But  no  such  rent  was  in  fact  reserved.  It  ia  not  difficult 
to  see  how  the  mistake  arose.    In  the  ministers'  accounts  after  the  Kestoiution 

(o)*  These  were  copies,  in  latin,  of  the  following  documents ; 

A.  Grant  to  Thomas  Porter,  2d  July,  4  Car.  1. 

B.  Grant  of  several  fee  farm  rente  to  Lord  Sandwich  under  the  great  seal,  3d  Feb. 
15  Car.  2. 

C.  D.  and  K  Copies  of  the  ministers'  accounts  set  out  in  the  case.  Supra,  1008, 
1009,  1011. 

(6)  The  following  pointe  were  marked  for  argument  on  the  part  of  the  plainti£ 
"The  plaintiff  will  contend  that  no  i«nt     261.  13a.  4d.  passed  to  Uie  £ari  of 

Sandwich  by  the  letters  patent  of  16  Gar.  2 ;  and  that  if  any  such  rent  passed,  the 

same  passed  for  a  term  of  years  only,  which  has  long  since  expired." 
On  the  part  of  the  defendants,  the  points  marked  were  as  follows ; — 
"The  defendants  will  argue  that,  upon  the  facts  disclosed  in  t^e  special  case,  the 

Earl  of  Sandwich,  at  the  time  of  the  distress  made,  was  seised  of  a  rent  of  261.  13s.  4d. 

issuing  out  of  the  manor  of  AUfarthing,  as  mentioned  in  the  pleadings  in  thia  cauM ; 

it  being  a  legitimate  presumption  from  these  facts,  either  that  the  said  earl  was  aeisea 

in  fee,  as  alleged  in  the  first  avowry  and  cognizance,  or  that  he  was  seiaed  in  tee 

as  alleged  in  the  second  avowry  and  cognizance.** 
(a)*  Vide  poet  in  the  judgment,  p.  1026, 
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(ld.  1660)  (ante,  p.  1010),  Thomas  Porter,  accounts  as  fee-farmer  of  the  Crown,  for 
261  ISs.  4d.,  incorrectly^  described  as  issuing  "from  a  fee-farm"  of  the  manor  of 
Anhrthing.  The  officers  had  fallen  into  an  error  in  supposing  that  there  was  a  fee- 
hrm  rent  of  that  amount  payable  from  Thomas  Porter ;  whereas  the  261.  13b.  4d.  was 
s  rent  reserved  in  respect  of  the  grant  of  a  term.  And  hence  the  origin  of  the  mistake 
m  the  grant  of  Charles  II. 

The  other  side  will  probably  contend  for  a  presumption  in  faTOur  of  some  other 
gnat ;  but  such  a  presumption  cannot  be  made  in  the  face  of  the  existing  grant ;  and 
rach  grant,  having  been  made  under  a  mistake,  passes  nothing,  according  to  the 
priocdple  hud  down  in  Aleoek  v.  Cooke  (5  Bingh.  340;  2  M.  &  P.  626V   It  was  then 
md,  that  an  immediate  ^rant  to  A.  in  fe^  under  the  seal  of  the  Duchy  of  Luicaster, 
d  waperty  wfaioh  was  in  the  posseBsion  ci  R  under  an  unexpved  lease  from  the 
dwmy  for  yean  (sneh  lease  not  being  recited  in  the  ^ant),  was  void,  notwit^tanding 
tiiere  had  been  a  nser  under  the  grant,  from  1631  the  date  of  that  deed  to  1760. 
Thtt  which  is  a  sound  rule  with  regard  to  the  duchy,  holds  equally  with  regard  to 
gnmts  by  the  Crown  made  of  property  held  jure  corone  (vide  ante,  vol.  i.  p.  S84,  n.^. 
And  die  same  case  establishes  that  the  thing  itself  professed  to  be  granted  in  this 
instuice — namely,  the  rent  in  fee  tail — could  not  pass  by  the  description  given  of  it 
in  the  letters  patent  of  Charles  II.    Best  C.  J.,  in  giving  the  judgment  of  the  court 
in  that  case,  p.017]  says,  "  We  take  it  to  be  a  phndple  of  the  common  law  of  this 
eoontoy,  tiiat  if  the  King  makes  a  ^prant  which  oannot  take  effect  in  the  manner  in 
which  it  ought  to  take  fSlaot  according  to  ite  terms,  we  must  conclude  that  the  King 
hss  been  deceived  in  that  gnukt^  and,  therefore,  that  the  grant  is  void."   To  apply 
tint  pinciple  to  the  present  ease.   The  grant  of  King  Charles  II.  is  in  tiieee  words— 
"  We  give  and  grant  nnto  tiie  said  Edward,  Ewl  of  wmdwich,  and  the  heirs  male  of 
body  lawfuify  issuing,  all  that  yearly  rent  of  26L  13b.  4d.  by  certain  letters  patent 
of  Oar  said  &ther,  &&,  oearing  date  the  2d  day  of  July,  in  the  fourth  year  of  his 
re^  to  Thomas  Porter,  &c.,  made,  issuing,  or  reserved,  &c.  to  our  said  father,  his 
htm  and  successors,  out  of  or  for  all  that  lordship  or  manor  of  Allfarthing,"  &o.  But 
in  tite  grant  made  by  Charles  I.  in  1628,  no  rent  of  the  amount  of  261.  ISs.  4d.  is 
reaerred  from  Thomas  Porter,  but  a  rent  of  401.,  which  is  not  to  commence  till  after 
the  year  1 722.    The  Kin^therefore,  was  deceived  as  to  the  amount  and  nature  of 
the  rent    [Cresswell  J.    The  mistake  seems  to  be  in  putting  the  sum  of  261.  138.  4d. 
hatead  of  401.]   That  would  assume  that  it  was  intended  to  grant  a  rent  of  401.  The 
defendants  in  their  second  avowry  set  up  a  grant  of  26L  ISs.  4d.,  parcel  of  40L  But 
it  is  solmitted  tbi^  either  tiie  erant  is  void  in  toto^  or  it  ennres  onlv  as  a  grant  of 
the  rent  <d  26L  13s.  4d.,  which,  hv  the  assignment  oi  1628,  and  whioh  expired  in 
1677,  was  reserred  to  trustees  for  uie  benefit  of  tiie  Crown.   No  presumption  ought 
to  be  made  in  favour  of  the  creation  of  a  fee-farm  rent,  Hargrave's  note  to  Ca 
UtL  143  b.  n.  (5). 

Chiuinell  Serjt.  for  the  defendants.  It  must  be  admitted  that  the  whole  onus  in 
tiaa  ease  lies  upon  the  defendants.  It  is  not  in  dispute  that  for  many  yeiu^  past  the 
bria  of  Sandwich  have  received  this  rent  of  261.  ISs.  4d.  from  the  manor  of  All- 
hr^dngr  The  proof  [1018]  of  this  is  not  carried  further  back,  it  is  true,  than  1798, 
when  the  documents  were  destroyed  by  fire,  but  receipts  for  that  sum  are  brought 
down  from  tJiat  time  to  1837.  On  the  other  hand,  the  earliest  receipt  which  the 
pfauitiff  is  enabled  to  produce  is  in  1814.  No  receipt  on  the  part  of  the  Crown  is 
shewn  either  of  tiie  261  18s.  4d.  or  oE  the  401.  Under  these  cironmstHioes,  every  hir 
presamption  will  be  made  in  fovour  of  the  rent  whidi  has  been  paid  to  tiie  Karls  of 
Sandwich  for  so  long  a  period. 

The  term  of  tiliirty-one  years,  granted  to  Endimion  Porter  in  1626,  would  merge 
in  the  term  of  ninety-nine  years  granted  to  him  in  reversion  by  the  deed  of  assign- 
ment <rf  March  1628.    [Manning  Serjt.  admitted  that  would  be  so  (a).    Coltman  J. 

(c)  These  were  not  two  successive  terms.  The  term  of  thirty-one  years  created 
in  1636  was  a  sublease  made  by  persons  holding  for  a  term  of  ninety-nine  years,  and 
oared  oat  of  t^eir  estate.  The  sublessee  might  therefore  surrender  to  his  lessors,  or 
hv  le— org  might  release  to  him  their  reversion ;  in  either  case,  the  sublease  would 
wurgn  in  the  larger  estate  out  of  which  it  had  been  taken.  U  the  conveywoe  of  the 
SMih  of  March  1638  operated  as  an  assi^ment,  tJie  jiaymentB  therein  reserved  as  rent 
would  be  sums  in  gross.   Tide  6  M.  157. 

0.  P.  XII.— W 
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May  there  not  be  Bome  doubt  aa  to  thati  Can  one  term  be  merged  in  aootberf] 
Perhaps  it  would  be  more  proper  to  describe  it  as  a  ra-union  of  the  two  estates  than 
as  a  destruction  of  the  former  estat&  There  may  be  a  question,  perhaps,  wheUier 
under  that  assignment  of  1628,  the  rent  of  261.  13a  8d.  was  to  run  op  to  1646  (wheo 
the  second  term  demised  by  Queen  Elizabeth  would  ez|are)  or  to  1677  (when  the  first 
lease  to  £.  Porter  would  terminate),  for  that  rent  is  reserved  "  during  &ll  the  term  "  in 
the  said  letters  patent  of  Queen  Elisabeth  and  the  demise  of  Charles  L,  "  or  either  of 
them ; "  but  whether  the  rent  of  401.  was  to  commence  from  1646  or  from  1677  is  not 
very  material  For  the  ^ant  by  Charles  L  of  July  1 628,  to  T,  Porter  in  fee,  recites 
the  previous  grant  to  E.  Porter,  and  the  [1019]  terms  thereof,  and  releases  the  rents 
which  E.  Porter  had  to  pay,  reserving  a  rent  of  401.  in  fee  after  the  expiration  of  the 
ninety-nine  years  in  1722.  Then  comes  the  grant  by  Charles  XL  of  the  rent  of  26L 
13s.  4d.  to  tiie  Earl  of  Sandwich,  in  tail,  which  could  not  commence  till  1722.  It  is 
clear  ^t  the  Crown  intended  to  deal  with  some  rent  payable  from  T.  Porter  under 
the  gruit  <A  July  1628,  for  that  grant  is  referred  to  in  the  letters  ^tent ;  and  ^bat 
fact  materially  distinguishes  the  present  case  from  Akoek  v.  Cooke.  That  was  a  ^ant 
in  possession  of  property  which  was  already  in  the  possession  of  another  by  a  previous 

fant,  and  it  was  held  that  this  second  grant  was  void,  as  it  was  inconsistent  with  the 
log's  honour,  that  he  should  grant  the  rieht  of  possession  in  the  same  thing  to 
two  persons  at  the  same  time.  The  secona  grant  in  that  case  did  not  notaoe  the 
previous  lease,  which,  having  been  enrolled,  must  have  been  in  the  knowledge  of  the 
second  gi-antee ;  and  therefore  it  was  held  that  the  King  was  deceived  by  him,  and 
that  the  grant  was  void.  No  such  objection  exists  in  this  case,  and  the  court  wiD 
make  every  necessary  presumption  to  ^ve  effect  to  the  King's  gnnt. 

Manning  Serjt,  in  reply.  The  claim  set  up  on  the  other  side,  is,  for  the  rent  of 
261.  13a,  4a.  as  parcel  of  the  rent  of  401.  But  in  that  case  what  becomes  (d  the 
residue  13L  Ss.  8d.,  being  one-third  of  the  rent  of  4DL 1  The  Crown  has  nevar 
received  it.  The  court  wilTnot  presume  thfrt  a  portion  of  1^  401.  rent  was  graced, 
■o  as  to  render  the  tenant  liable  to  two  distaresses  instead  of  one,  Charles  II.  granted 
an  entire  rent,  totum  iUum  redditum. 
Cur  adv.  vult 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the  court 

The  question  before  us  arises  upon  a  special  case  [1020]  stated  by  conaent  oi  the 
parties  under  the  order  of  my  brother  Erskine,  and  niade  after  the  proceedings  on  tiie 
record  had  gone  on  to  the  joining  of  issue  on  the  pleas  in  bar  in  an  actaou  of  repJevia. 
The  distress  had  been  made  for  two  years'  arrears  of  an  annual  fee-farm  rent  of  26L 
13a.  4d.,  alleged  to  be  issuing  out  of  the  manor  of  Allfarthing,  in  the  pariah  of 
Wandsworth  and  county  of  Surrey,  and  to  have  been  due  at  Old  Michaelmas  1839. 

The  defendants  in  fneir  first  avowry  and  oo^jnizanoe,  daim  it  to  be  a  fee-larm  rent 
of  261  ISs.  4d.,  whereof  the  Earl  of  Suidwich  was  seised  in  fee.  In  the  aeomd 
avowry  and  cognizance  they  allege  that  King  Charles  L  was  seised  in  fee  of  the  manor 
of  Allfarthing,  subject  to  a  term  of  ninety Hoine  years  granted  by  King  James  L  to 
Sir  Henry  Hobart,  Sir  James  Fullerton,  Sir  John  Walter  and  Sir  Thomas  Trevor 
(which  term  had  ended  long  before  the  said  time  when,  &a),  and  that  King  Charles  L 
granted  to  Thomas  Porter,  Esq.,  and  his  heirs,  t^e  reversion  of  the  said  manor, 
expectant  on  the  determination  of  the  said  term  of  ninety-nine  years,  to  hold  by  the 
service  of  half  a  knight's  fee,  and  without  rent,  during  ^e  remainder  of  the  term  of 
ninetiy-nine  years,  and  after  that  term  rendering  yearly  to  the  King,  his  heirs  and 
snocessors  40L,  out  of  the  said  manor  of  Allfarthing,  at  Michaelmas,  and  the  feast  of 
the  annunciation,  by  equal  portions,  wit^  a  clause  of  distress ;  and  t^ey  furtiwrallc^ 
that  afterwards,  and  boEore  the  ex[^ration  of  the  said  term  of  ninety-nine  years,  King 
Chau*le8  XL,  by  letters  patent^  dated  the  4th  Felmiary,  in  the  fifteenth  year  of  bis 
reign,  granted  to  Edward,  "EarX  of  Sandwich,  and  the  heirs  male  of  his  body,  the 
annual  rent  of  261.  13s.  4d.  of  the  said  annual  rent  of  401.,  so  by  the  said  letters  patent 
of  Charles  I.  reserved  as  aforesaid,  to  the  said  King  Charles  L,  his  heirs  and  sucoeaaon ; 
to  hold  the  said  rent  of  26L  13s.  4d.  to  the  said  Edward,  Earl  of  Sandwich,  and  the 
heirs  [1021]  male  of  his  body,  together  with  the  said  power  of  distress ;  and  they 
then  deduce  the  title  of  the  present  Earl,  the  defendant^  to  nioh  rent,  as  heir  male  of 
the  bod^  of  the  said  original  grantee. 

Various  pleas  in  bar  were  pleaded,  to  which  it  is  unnecessary  particularly  to  refer, 
as  the  broad  question  stated  m  the  oase^  and  which  Uxnaed  the  principal  ground  of 
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aivoineot  before  us,  was  whether  lihe  Earl  of  Sandwich  had  established  his  rights 
either  to  a  fee-farm  of  26L  13b.  4d.  in  fee,  or  to  a  rent  of  261.  Ida.  4A.  parcel  of  the 
Hutoal  Crown  aaxt  d  401  in  tail  male,  under  the  grant  al  Charles  IL,  set  out  in  the 
■accmd  avowry. 

It  may  be  advisable,  before  we  oonsider  the  obieotionB  raised  against  the  grant  (A 
King  Charles  IL,  to  ascertain  how  long  and  unaer  what  droumstuioes  the  annual 
rat  of  26L  ISs.  4d.,  has  hem  aotuaJly  paid  by  the  tenant  for  the  time  being  oi  the 
manor,  and  actually  taken  and  enjoyed  by  the  present  Earl  and  his  ancestors.  And 
it  f^pears  from  the  statement  in  the  case  that  at  least  from  the  year  1798,  down  to 
iba  tame  of  the  accruing  of  the  arrears  for  which  the  distress  was  put  in,  that  is,  down 
fa)  Old  Michaelmas  day  1837,  an  annual  rent  of  26L  ISs.  4d.,  issuing  out  of  the  manor 
ti  All&rthing,  has  been  paid  by  t^e  tenants  of  the  manor  and  received  by  the  Earls 
oi  Sandwich,  by  half-yearly  payments  at  Lady-dsv  and  Michaelmas,  in  every  year. 
Hub  was  proved  by  the  earliest  rental  and  steward's  book  in  existence,  viz.,  the  book 
of  the  year  1798 ;  and,  as  all  the  rentfds  and  stewards'  books  of  an  earlier  date  are 
stated  to  have  been  destroyed  by  an  accidental  fire  some  yeuv  since  at  the  mansion 
bouse  of  the  Earl,  we  think  iho  fair  sstd  neeessary  inference  which  a  jury  ought  to 
liave  drawn,  and  would  have  drawn  trom  those  premises  is,  that  the  paymrat  <tf 
rent  did  not  commence  originally  in  1798,  but  must  have  been  a  payment  continued 
by  Uie  tenants  of  the  manor  to  the  Earls  of  [1022]  Sandwich,  from  some  earlier  period ; 
were  being  nothing  whatever  to  shew  any  le^  ground  of  its  commencement  in  1798, 
lather  than  any  other  year :  and,  as  there  is  no  period  to  which  upon  the  facts  stated 
in  this  case,  a  jury  could  reasonably  assign  the  date  of  its  commencement  other  than 
the  year  at  which  it  would  become  payable  to  the  Sandwich  funily,  under  the  grant 
of  Chu'les  II.,  the  inference  is  that  it  has  been  paid  from  that  time,  that  is,  at  all 
events,  if  such  grant  is  valid,  and  free  from  the  objections  which  had  been  urged 
i^junst  it  in  argoment ;  a  point  which  we  shall  presently  take  into  consideration. 

It  further  appears,  mm  the  special  case,  thai  uie  owners  oi  the  manor  ot 
Allfartiiinfc  at  all  tames  had  notice  of  the  esdstenoe  of  an  annual  rent  reswved  out  of  the 
same  manor  to  the  Crown ;  that  is,  first,  oi  tiie  rent  of  261.  13a.  4d.  payaMe  fw  a  term 
ai  yeare,  and  afterwards     the  rent  of  401  reserved  and  payable  in  tee.    The  earlier 
leases  set  out  in  the  special  case  do  not,  indeed,  state  what  rents  were  reserved ;  but 
we  have,  since  tiie  hearing  of  the  argument,  with  the  consent  of  the  learned  counsel, 
received  a  certificate  from  the  officers  of  the  Bolls  chapel,  from  which  it  appears  that 
the  rent  reserved  in  the  lease  granted  by  Queen  Elizabeth,  in  the  twelfth  year  of  her 
reign,  to  Elizabeth  Snowe,  and  also  in  the  reversionary  lease  granted  by  the  stune 
(^leen,  in  the  thirty^ixth  year  of  her  reign,  to  John  Bowyer,  was  the  annual  rent  of 
26L  13s.  4d. ;  and  we  have  ourselves  inspected  the  original  indenture  of  the  8th  of 
March,  1  Car.  1,  which  was  brought  to  us  by  the  officers  of  the  Duchy  of  Cornwall, 
from  which  it  appears  that  Sir  Jmm  Walter  and  the  other  lessees  of  the  Crown,  under 
the  lease  which  had  bem  granted  tc^  them  in  the  fifteenth  year  of  King  James  L  for 
mnety-nine  years,  as  trustees  for  t^e  then  Prince  of  Wales,  afterwaras  Charles  L, 
demised  to  Endimion  Porter  for  the  term  of  thirty-one  years,  to  commence  in  1646, 
{1Q23J  "  under  the  antient  yearly  rent  or  sum  of  261. 1 38.  4d. "  We  have  also  inspected 
the  on^^inal  indenture  of  the  29th  of  March,  in  the  fourth  year  of  Charles  I.,  by  which 
the  same  trustees,  by  the  direction  of  Charles  I.,  assign  to  Endimion  Porter  the  whole 
of  their  interest  in  the  term  of  ninety-nine  years,  at  and  under  tJie  yearly  rent  of 
26L  13a.  4d.,  until  the  expiration  of  the  then  existing  leases,  that  is,  until  the  year 
1677,  and  from  that  yeur  until  the  determination  of  the  ssid  term  of  ninety-nine  years, 
at  and  under  the  yeariy  rent  of  401.    We  think,  therefore,  there  is  express  notice  to 
Endimkm  PiHter,  and  all  cHaiming  under  him,  during  the  continuance  of  those  terms, 
of  the  axutenoa  of  the  reservatiaa  of  those  rents.   And,  when  King  Charles  L,  by 
Ui  letters  patent  of  Uie  3d  of  Jtdy,  in  the  fourth  year  <d  his  reign,  OMifinns  t^ose 
hwee  so  granted  to  Endimiooi  Porter,  and  in  oonsideratioD  of  the  300L  1^  him  paid, 
psote  tlie  reversini  of  the  manor,  after  the  determination  of  tiie  said  term  of  ninety- 
oine  yean,  to  Thomas  Porter  in  fee,  subject  to  the  annual  rent  of  40L,  payable  to  the 
Crown  for  ever ;  there  is  again  express  notice  to  Thomas  Porter,  and  all  claiming  the 
Baaor  imder  him,  of  the  perpetual  charge  of  a  rent  of  40L ;  indeed  when  John  Porter, 
hy  iadeaturea  of  lease  and  release  of  the  28th  and  29th  of  January  1723,  (the  year 
next  after  the  expratioo  of  tiie  term  of  ninety-nine  years),  conveys  the  same  manor 
of  AUfardiing  to  the  Sutton  family,  the  covoiant  against  iuoumbraaoes  contain  an 
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u^ireBS  exception  "ctf  a  feeJarm  rait  of  401.  payable  to  the  Crown,  in  respeet  d  tte 
said  manor." 

Under  Uiese  circumstances,  it  is  nnneoessar^  to  eay  that  every  intendment  mi^% 
to  be  made  to  support  the  grant  of  a  rent^  which  has  been  accompanied,  on  tiie  one 
hand,  with  actual  perception  and  enjoj^ent  fen-  so  many  years,  and,  on  the  otiMr, 
with  full  notice  to  those  who  have  become  owners  of  the  manor  for  ihe  time  hm^ 
riOSS41  that  a  rent  of  261.  1 3s.  4d.  was  payable  out  of  the  manor  to  the  Grown,  or  ths 
CrowiVB  grantee  down  to  the  year  1677 ;  and  that,  from  that  period,  tlie  larger  rat 
of  401.  was  payable  thereout  to  the  Crown  for  ever. 

Still  the  question  arises,  and  must  be  determined,  whether  the  grant  to  the  Eiri 
of  Sandwich  is  valid  in  point  of  law.  It  is  objected,  on  the  part  of  the  plainti^  th^ 
there  is  in  that  grant  such  mistake  and  misdescription,  as  to  uie  subject  maUer  thereof, 
and  as  to  the  Crown's  interest  therein,  that,  upon  tiie  general  rule  of  ikw  am^oaUe  to  the 
construction  of  the  Kin^s  grants,  it  must  be  taken  Mat  King  Charles  It  was  deodred 
in  his  ^nnt ;  and  consequently  that  the  same  is  void. 

lliis  question  involves  an  inquiry  into  two  points : — first,  whether  l^we  is  any 
and  what  mistake  or  misdescription  in  the  grant ;  secondly,  if  mistake  or  misdeionptioB 
exists,  whether  it  is  of  such  nature,  character  and  quality,  as  will  have  the  effect  of 
avoiding  the  grant  of  the  King. 

The  first  inquiry  can  only  be  determined  by  investigating,  from  the  documents 
referred  to  in  the  case,  the  exact  state  of  the  rent  granted  by  the  letters  patent  of 
Charles  II.,  at  the  precise  period  of  time  when  such  grant  was  made,  and  by  comparing 
such  state  of  the  rent  with  the  terms  of  the  grant  itself. 

Now,  by  referring  to  the  documents  wnich  we  have  already  mentioned,  it  will 
appew  that  the  reservation  of  annual  rents  to  the  Crown  out  of  the  manor  <rf 
Allfarthing  stood  thus : — an  annual  rent  of  26L  1 3s.  4d.  had  been  reserved  by  the 
Crown,  under  the  demise  granted  by  Queen  ^izabeth  in  the  yewr  1670,  and  the  Bann 
annual  rent  had  been  continued  undOT  successive  demises,  either  immediately  or 
mediately,  from  the  Crown,  from  that  year  down  to  the  year  1677.  From  the  year 
1677,  the  annual  rent  of  401.  had  been  reserved  by  the  indenture  [1(^6]  <tf  asaignmait^ 
made  by  the  trustees  of  the  Crown  to  Endimion  Porter,  which  rent  continued 
to  exist  down  to  the  year  1722 ;  and  from  the  latter  year  the  annual  rent  of  40L  had 
been  reserved  to  the  Crown,  in  fee,  under  the  letters  patent  of  the  2d  July,  4  Car.  1. 

But  it  will  be  proper  to  consider  the  operation  and  effect  of  those  letters  patent 
upon  the  rents  reserved  under  the  indentures  of  demise  of  the  8th  of  March  1625,  and 
the  29th  of  March  1628 :  for,  in  the  course  of  the  argument,  it  seems  to  have  been 
considered  that  such  rents  were,  by  those  letters  patent,  released  by  the  Crown. 

By  those  letters  patent,  reciting  the  indenture  under  the  great  seal  of  the  15Ui 
of  Jime  in  the  22  Jac  1,  whereby  the  king  demised  to  Sir  Henry  Hobart^  Sir  John 
Walter  and  others,  the  nuuior  of  Allfarthing  (amongst  other  premises)^  to  hold  for  the 
term  of  ninety-nine  years  from  Michaelmas  thui  last  past  (which  demise^  by  nUenuBt 
thereto,  appears  to  have  been  made  to  them  as  trustees  for  the  then  Prince  of  Wales) ; 
and  also  reciting  the  indenture  of  the  29th  of  March  then  last  past,  made  to  the  nid 
Endimion  Porter  by  Sir  Thomas  Walter  and  the  other  surviving  trustees  therein 
named.  King  Charles  I.  ratifies  and  confirms  the  said  last-mentioned  indenture,  and 
all  the  matters  therein  contained,  approving  and  accepting  of  the  same  and  the  premises 
therein  mentioned,  under  the  rents,  covenants,  conditions  and  agreements,  and  doring 
tiie  term  in  and  by  the  said  indenture  specified :  and  the  King  then  (according  to  the 
proper  <»>nstruction  of  the  original  letters  patent,  which  accompany  and  form  part  ci. 
HhB  case)  releases  the  said  Endimion  Porter  from  all  the  rente  reserved  ana  made 
payable,  "  in  and  by  the  said  indenture  by  the  late  King  James  I.  made  payaUe,  and 
all  urears  tiiereof;"  and  the  King  then,  for  the  oonsidMaticmB  therein  mentioned, 
proceeds  to  ^^t  the  reversion  of  the  manor  to  Thomas  Porter,  in  fee,  ondw 

tJie  reserrotion  of  tiie  annual  rent  oi  wi.,  for  ever.  Under  t^ese  lettera  patent,  there- 
fore, the  rents  reserved  and  mentioned  in  the  indenture  of  ^e  29tA  <n  March  tlm 
last  past,  continue  in  full  force,  and  nothing  is  released  to  Endimion  Porter  but  th« 
rents,  whatever  they  may  be,  which  are  reserved  by  the  said  indenture  ot  lease  of 
King  James,  a  clause  of  release  which  could  only  have  been  introduced,  ex  abundanfei 
cantel&,  in  favour  of  the  grantees  of  the  Crown,  as,  in  fact,  upon  reference  to  that 
indenture,  no  rents  were  reserved  or  made  payable  by  the  trustees  to  the  C^wn. 
Looking,  therefore,  at  the  general  effect  of  all  these  granti^  it  aj^ieaca  that  at  ths 
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imoBe  time  of  the  execution  of  the  grant  by  Eling  Charles  11.  to  the  Earl  of  Suidwich, 
in  1664,  the  annual  rent  of  261.  13s.  4d.,  which  commenced  at  least  as  early  as  the 
year  1570,  was  still  in  existence  and  payable  out  of  the  manor,  and  would  continue 
io  existence  and  payable,  until  the  year  1677 ;  and  that  the  annual  rent  of  401.  tuyable 
out  of  Uie  manor,  in  fee,  would  become  payable  to  the  Crown  in  the  year  1677,  but 
Bot  before. 

Now,  the  description  of  the  rent  in  the  letters  patent  of  the  3d  of  February, 
15  Car.  2,  is  this— "All  that  yearly  rent  of  261.  13s.  4d.  by  certain  letters  patent  of 
Oar  said  father,  under  the  great  seal  of  Bngland,  beuing  date  t^e  2d  of  July,  in  the 
foarUi  year  of  his  leagu  (to  Thomas  Porter  (tf  London,  Esq.,  made),  to  Our  said  father, 
his  heirs  and  suooessors,  issuing  or  reserved,  or  mentioned  to  be  reserved,  out  of  or  for 
lU  that  manor  or  lordship  of  Allfarthing  "  (a)'.  And,  beyond  ^1  doubt,  [1027]  upon 
emnparing  the  terms  of  tne  grant  with  the  state  of  the  rent  actually  in  existence  and 
rested  in  the  Crown  at  the  time,  there  is  between  the  two  some  variance  and  mis- 
description. Up  to  a  certain  point  both  well  agree  together.  There  was  upon  the 
3d  of  February  1664,  a  rent  of  261.  ISs.  4d.  vested  in  the  Crown,  and  issuing  and 
reserved  out  of  the  manor  or  lordship  of  Allfarthing;  and  this  rent,  although  not 
originally  reserved  by  the  letters  patent  of  the  2d  of  July,  4  Car.  1,  is  yet  a  rent 
"fsserved  or  mentioned  to  be  (a)*  reserved  "  to  the  Crown  in  such  letters  patent ;  the 
iodentrnv  of  1628  being  oonfinned  thereby,  and  such  rent  being  made  payable  at  the 
eichequer  for  the  use  of  tiie  Crown.  So  far,  therefore,  the  descr^tion  in  the  grant 
may  be  held,  aa  it  iqipeen  to  us,  to  afree  with  tiie  real  state  of  the  King's  title.  But) 
die  diffoence  between  the  two  is  this,  that  whereas  such  rent  is  described  in  the 
liters  potent  of  Charles  n.  to  have  been  reserved  to  King  Charles  I.,  his  heirs  and 
mooeaaors  (&X  in  truth  it  was  reserved  for  a  term  only,  by  those  letters  patent,  namely, 
for  a  term  which  expired  in  1677,  after  which  it  became  an  annual  rent  of  401.,  con- 
tinuing down  to  the  year  1722,  and  from  that  time  an  annual  rent(c),  of  the  same 
amount  for  ever. 

Such,  therefore,  being  the  exact  state  of  the  misdescription  in  the  grant,  the 
question  arises  whether  it  is  of  such  nature,  quality  and  chapter,  as  that,  according 
to  ike  decided  cases,  it  must  have  the  effect  of  avoiding  the  King's  grant    If  the  rent 
issuing  out  of  the  manor  of  AUffurfching,  which  was  vested  in  Charles  II.  at  the  time 
of  making  his  grant,  had  been  a  rent  of  261.  13s.  4d.  for  the  then  residue  of  a  term 
of  years  only,  [L028]  and  nothing  more  had  been  vested  in  the  Crown,  no  doubt  t^e 
jjnuit  woold  have  been  void.   In  that  case,  the  King,  by  professing  to  grant  an  estate 
m  fea^ail,  io  a  rent  which  he  held  for  a  term  of  years  only,  would  have  professed  to 
^taot  a  larger  estate  than  he  had  himself,  and  must  be  held  to  have  been  deceived 
m  making  such  grant    Such  was  the  case  of  Alton  Woods  (1  Co.  Rep.  40),  and  many 
other  cases  there  referred  to.    But^  in  the  case  now  before  us,  King  Charles  II.  was 
not  only  possessed  of  the  rent  of  261.  13s.  4d.,  issuing  out  of  the  manor  of  Allfarthing 
for  the  residue  of  a  term  of  years,  but  was  also  possessed  of  a  rent  of  larger  amount, 
namely,  of  the  amount  of  401.  per  annum,  issuing  out  of  the  same  manor,  commencing 
immediately  on  the  expiration,  or  other  sooner  determination,  of  the  former  rent,  and 
eootinuiiig  for  ever.    And  this  larger  rent  the  Crown  might  undoubtedly,  by  its  pre- 
n^ative,  apportion  and  divide  amongst  different  grantees,  in  such  quantities  and 
liroportions  as  the  Crown  might  think  fit^  without  any  attornment  of  tiie  tenant  of  the 
wo,  or  anT  other  ceremony ;  Co.  Litt  148  a.,  309  b.   It  is  manifest^  therefore,  that 
Sing  Charles  EL,  at  the  time  of  his  ma^ng  the  grants  was  possessed  of  a  rent  issuing 


(a)i  Ac  tot  ilL  annufd.  reddit  viginti  et  sex  librar.  to-esdecim  solidor.  &  quatuor 
denaricw-.  legal,  monet  Angl.  p.  ^uasd.  Iras.  ^^eoL  dci.  pat',  nri.  sub  magno  sigilL  suo 
And.  geren.  dat  seoundome  Julij  anno  r^m  sui  quart  Thome  Porter  de  Londi3n.  Ar. 
comecfi.  p%it.  pat^.  nra  hered.  &  suocessonbz  suis  exeun.  sive  reservat  vel  mentionat 
ran  reeervat  de  ant  p.  tot.  ill  domin.  sive  maner.  de  Allfarthing." 

{tCf  These  English  words  are  ambiguous ;  but  the  construction  put  upon  them 
wotUd  appear  to  require  "  fuisse  "  instead  of  "  fore  "  in  the  original.  Vide  ante,  1025, 
1026(c). 

{b)  This  description  appears  to  be  correct    A  party  seised  in  fee  who  demises  for 
B  tonn  rendering  rent,  has  a  desc«idible  interest  in  such  rent 
(c)  And  f ee-fium 
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out  of  this  manor,  sufficient  in  quantity  of  estate,  and  more  than  sufficient  in  Talo^ 
to  Batisfy  the  grant  so  then  made  to  the  Earl  of  Sandwich,  in  tail-male. 

And,  upoQ  condderation  <rf  the  oases  in  wluch  Uie  King's  grant  has  been  luld 
to  be  avoiadd  by  reason  iA  any  misdescription  or  mistake  thereon,  they  will  bs  fbiiDd 
to      under  one  of  three  classes ;  first,  where  the  King  has  by  his  grant  professed  to 
give  a  greater  estate  than  he  had  himself  in  the  subject  matter  of  the  grant ;  as  in  die 
case  of  JUon  W^oods  and  the  other  cases  above  considered ;  secondly,  where  the  King 
has  already  granted  the  same  estate,  or  part  of  the  same  [1029]  estate,  to  another ;  id 
which  case  the  second  grant  would  work  injustice,  or,  at  all  events,  great  incouTenienoe ; 
such  was  the  case  of  Alcock  v.  Cooke  (5  Bingh.  340 ;  2  M.  &  P.  625),  cited  by  the 
plaintiff  in  argument,  and  The  Earl  of  RutUm^s  ease  (8  Co.  Rep.  57) ;  or,  thirdly,  where 
the  King  hag  oeen  deceived  in  the  consideration  expressed  in  his  grant ;  as  where  the 
consideration  has  been  untruly  stated,  or  the  subject  of  the  erant  has  been  recited 
to  be  of  less  value  than  it  really  is,  or  where,  as  in  the  case  of  Mead  t.  LenihaU  (2  BoH 
Abr.  189),  the  King  recites  a  former  grant  of  an  office  for  Ufe,  and  a  surrender;  and 
t^en  grants  the  same  office  to  J.  S.  whereas  in  truA,  either  the  King  had  not  granted 
the  office  for  life,  or  the  office  had  not  been  surrendered ;  here  lie  grant  would  be 
void,  because  there  was  no  such  consideration  as  was  recited. 

The  present  case,  however,  stands  manifestly  clear  from  the  grounds  of  objection 
which  apply  to  the  two  latter  classes ;  and  we  think  it  is  equally  distinguishable  from 
the  cases  of  the  first  description ;  for  there  appears  to  be  nothing  to  prevent  the 
intention  of  Eling  Charles  IL,  as  expressed  in  his  letters  patent,  from  being  canied 
into  effect;  for  as  those  letters  patent  refer  to  l^e  grant  of  the  4  Car.  1,  they  make 
the  terms  of  that  grant  part  of  the  description  of  the  subject  matter  of  the  letters 
patent  of  Charles  fl.  It  is  manifest,  therefore,  by  reference  to  the  former  grant,  that 
Uie  King  had  sufficient  estate  in  a  rent)  both  in  respect  of  interest  and  Tuue,  cut  of 
whioh  the  intention  of  ^e  Crown  might  be  sataafied  and  curied  into  effect ;  as  m  fset 
it  has  been  satisfied  and  carried  into  effect  from  the  time  of  the  grant  down  to  the 

Sresfflit  time.  And  we  think  the  present  case  is  to  be  governed  by  the  princijde  laid 
own  in  the  case  of  et  Begina  v.  Kempe  (1  Lord  Raym.  49),  that  where  the  King 
is  not  deceived  in  his  consideration,  nor  otherwise  to  [1030]  his  prejudice,  by  any 
suggestion  on  the  part  of  the  grantee,  but  the  intent  was  to  pass  the  interest  expressed 
in  the  grant,  only  the  King  has  been  mistaken  in  the  law  (a),  there  he  shall  not  be  said 
to  be  deceived,  to  the  avoidance  of  the  grant.  This  doctrine  is  laid  down  by  Eyre  J-, 
in  giving  his  judgment  for  the  defendant^  in  the  case  above  leferred  to ;  and  Holt  C  J., 
in  giving  his  judgment  also  in  fovour  d  the  defendant^  expresses  no  dissent  from  the 
principle  so  laid  down. 

Upon  the  whole,  therefore^  we  come  to  the  conclusion  that  the  manor  of  Allfarthii:^ 
is  still  liable  to  the  payment  of  the  annual  rent  of  26L  13a.  4d.,  as  claimed  by  the  Ean 
of  Sandwich  in  tail-male ;  and  we  therefore  direot^  under  the  agreement  stated  in  tJie 
special  case,  that  a  judgment  of  nolle  prosequi  be  entered  on  the  record. 
Judgment  for  the  defendants  (b). 

(a)  Here,  the  King,  being  entitled  to  the  benefit  of  a  rent  of  261.  13s.  4d.  issuing 
out  of  a  term,  and  of  a  rent  of  401.  issuing  out  of  another  term,  and  being  seised  <A  a 
rent  of  401.  expectant  upon  the  determination  of  both  terms,  in  fee,  must  be  taken  from 
the  recitals  to  nave  been  informed  that  he  had  one  rent  of  261.  ISs.  4d.  The  mistake 
in  law  would  appear  to  consist  in  imagining  that  the  rent  of  40  pounds  reserved  by 
Charles  I.  was  a  rent  of  40  marks,  the  amount  reserved  on  former  occasions  where  the 

Slants  were  for  a  term  only.  The  letters  patent  of  Charles  II.  grant  f(»ty-ei^t 
ififerent  rents  to  the  Earl  of  Sandwich,  and  in  the  great  majority  of  cases  the  subject 
granted  is  "rent  or  fee-farm ; "  but  in  that  part  of  the  gnmt  which  relates  to  a  rent 
issuing  out  of  the  manor  of  Allfarthinj^  the  words  are  totum  ilium  redditom  de  2fiL 
13s.  4d.,  not^  as  in  other  cases,  totum  ilium  redditiun  vel  feodifirmam,  which  aeemsto 
lead  to  the  inference  that  the  grant  was  of  the  rent  of  26L  138.  4d.,  and  not  of  the 
fee-farm,  or  any  part  of  the  fee-farm,  of  401. 

(b)  It  was  advised  that  an  application  should  be  made  for  leave  to  turn  the  cue 
into  a  special  verdict,  for  the  purpose  of  obtaining  the  opinion  of  a  court  of  error  as  to 
whether  a  grant  from  the  Crown  was  vitiated  by  a  misdescription  not  falling  within 
any  of  the  three  classes  to  which  former  cases  of  misdescription  were  reduciUe.  See 
The  Earl  of  Keiths  ease  \xpaa  a  petition  of  tight,  H.  21  K  3,  fa  47,  pL  68.    But  the 
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[1031]   SooTT  V.  Crawford  and  Others.   Kov.  10,  1842. 

[S.  C.  5  Scotty  N.  R.  781.] 

Under  an  amusement  between  A.,  a  merohaat  at  Manohester,  and  C.  a  merchant  at 
Liverpool,  A.  bought  goods  for  C.  in  A-'s  name,  and  consigned  them  for  sale  in  A.'8 
name,  to  houses  in  India,  the  correspondents  of  B.  At  the  time  of  the  arrangement 
and  of  the  shipment  of  the  goods,  C.  was  the  factor  of  B.  at  Liverpool  (which  fact 
was  known  to  A),  and  advised  B.  of  the  shipments,  and  as  to  the  advances  B.  might 
make  thereon  to  A.  K  had  from  time  to  time  accounted  with  A.,  and  handed  over 
to  him  the  balance  of  the  proceeds  of  each  shipment,  after  deducting  commission,  &c. 
C.  hanng  become  bankrupt,  R  refused  to  pay  over  to  A.  the  balance  in  his  hands, 
claiming  a  lien  thereon  in  respect  of  the  debt  due  to  him  from  C.  on  the  ground  Uiat 
the  goods  were  the  property  of  C.  and  not  of  A.,  and  alleging  that  the  course  of 
dealing  between  A.  aod  G.  was  a  fraud  upon  B.  A.  having  brought  an  action  for 
money  had  and  received  against  B.,  the  judge  left  it  to  the  jury  at  the  txiaX  to  say ; 
fint,  whether,  as  between  A.  and  B.,  the  goods  were  l^e  properly  of  A. ;  and, 
secondly,  whether  the  transaction  between  A.  and  C.  amounted  to  a  fraud  on  K, 
which  was  productive  of  injury  to  the  latter.  The  jury  having  found  a  verdict  for 
A  lor  the  amount  of  the  balance  in  the  hands  of  K,  the  court  refused  to  grant  a 
role  nisi  for  a  new  trial. 

Assumpsit  for  money  paid,  money  had  uid  reoeived,  interaat^  and  money  found  due 
upon  an  accoimt  stated. 

Pleas ;  non  assumpsit ;  and,  secondly,  payment ;  on  which  issue  was  taken  by  the 
replication. 

At  the  trial,  before  Tindal  C.  J.,  and  a  special  jury  at  the  sittings  in  London  after 
Hilary  term  last,  the  following  facts  appeared.  The  pUuntiff  is  a  merchant  carrying 
cm  business  at  Manchester ;  and  the  OMendukt,  Messrs.  Crawford,  Colvin,  and  Ca, 
•re  merchants  in  London,  and  are  the  agents  or  correspondents  oi  the  houses  of 
Remington,  and  Co.  of  Bombay,  and  Colvin,  Ainslie,  Gowie,  and  Ca  of  Calcutta. 

The  pbintiffhad  been  in  the  habit  of  buying  in  his  own  name,  goods  on  oommission 
for  a  Mr.  John  Coupland,  a  merchant  resicung  at  LiTerpool.  Abmit  the  year  1830  it 
wu  arranged  between  the  plaintiff  and  Coupland  that  the  former  should  purchase,  on 
Cou]dand^  account,  la^  quantities  ctf  gocxis,  to  be  shipped  to  Bombay  and  Calcutta 
through  the  house  of  Crawford,  Colvin,  and  [1032]  Cio. ;  and,  in  pursuance  of  this 
airaotrement,  the  plaintiff  from  time  to  time  purchasedgoods  under  instructions  received 
bom  Couplazid,  which  were  consigned  in  the  plaintiffiB  name  to  Remington  and  Co.  at 
Bombay,  and  Colvin,  Ainslie,  and  Co.  at  Calcutta  for  sale  on  commission.  The  defen- 
dsDts  made  advances  to  the  plaintiff  on  the  goods  so  consigned  upon  the  understanding 
that  they  were  to  be  repaid  such  advances,  and  also  their  oommission  and  charges  for 
insunnce,  &c.  out  of  the  proceeds  which  were  to  be  remitted  to  them  from  the  houses 
in  India ;  the  balance  to  be  truismitted  to  the  ^tlaintiff.  Some  shipments  were  also 
made  goods  purchased  by  the  plaintiff,  and  shipjped  on  his  own  account,  and  others 
of  goods  bought  by  Couplwd  himself,  and  ^iqwd  in  the  name  of  the  i^ntiff ;  but  in 
■11  the  transactions  tiie  plaintiff  amwared  to  be  the  shipper. 

During  the  period  covered  by  these  transactions  the  defendants  employed  Coupland 
u  their  factor  or  a^nt  at  Liverpool,  for  which  he  received  a  commission.  The  invmces 
of  the  goods,  consigned  as  above-mentioned,  were  made  out  in  the  plaintiff's  mune. 
When  Coupland  himself  bought  goods  and  shipped  them  in  the  plaintiffs  name,  he  sent 
the  invoices  to  the  plaintiff,  who  copied  them,  and  transmitted  such  copies  to  the  houses 
in  India ;  but  Coupland  gave  instructions  to  the  houses  in  India  as  to  the  sale  and 
returns  of  the  goods.  Coupland  also  forwarded  the  bills  of  lading  to  the  defendants, 
and  advised  them  of  the  shipment,  and  instructed  them  as  to  the  amount  they  might 
sdrance  on  each  consignment.  A  separate  account  was  kept  of  each  shipment  The 
aeeonats  sales  and  aoooants  cnirent  m»m  tiie  houses  in  India  were  rendered  direct  to 
tbe]daintiff ;  tliey  were  made  oat  in  his  name,  and  he  was  always  treated  and  oon- 
ndered  as  the  bon&  fide  owner  of  t^e  goods  shipped.   The  proceeds  of  sale  were 

phintiff,  who  had  no  personal  interest,  considered  that,  as  a  trustee,  he  would  be 
jortiified  in  aoquieacing  in  the  judgment  already  prcmounced. 
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remitted  on  the  plamtififs  account  to  the  defendanta^  who,  after  deducting  the  ad-{l(3^ 
vances  they  had  made,  their  commission,  and  the  premiums  of  insurance  ana  otiier 
diar^,  they  handed  over  the  balance  to  him,  or,  in  case  of  a  deficient^,  whidi 
oocasiondly  happened,  the  defendants  claimed  BStd  receiTed  from  tJie  plaintiff  tite 
amount  over  advanced. 

The  invoices  of  goods  consigned  in  the  plaintiff's  name  were  headed — "  Invoice  of 
twenty  casks  of,  &c.,  shipped  per '  Fatima '  to  Calcutta,  and  consigned  to  Means.  Cdrin 
and  do.  (or  as  the  case  might  be)  on  account  of  David  Scott,  Esq." 

The  defendants,  on  receipt  of  the  bill  of  lading  and  advice  of  shipment  from 
Coupland,  wrote  to  the  plaintifiF  to  the  following  effect : — 

"  Sir, — Under  Mr.  Coupland's  instructions  this  morning  received,  we  pay  to  your 
credit  with  the  Manchester  Branch  Bank  500L,  as  our  advance  on  your  shifanent  of 
copper  per  '  Fatima    and  we  insure  as  follows,  Ssc" 

(Signed)      "  Cbawvobd^  Colvw,  ak d  Ca" 

The  account  sales  of  l^e  goods  rendered  to  the  plaintiff  by  l^e  houses  in  Indis 
were  headed  as  follows : — "  .^^oount  sales  of  thirteen  oasks  of  copper  nails,  &c,  ex 
*  Fatima,'  sold  by  Colvin  and  Co.  on  account  of  David  Scott  Esq.  The  acooonti 
current  which  accompanied  the  account  sales  were  headed — "Dr. — David  Scott,  Esq., 
in  account  with  Colvin,  Ainslie  and  Co. — Cr."  The  defendants,  upon  receipt  ol 
remittances  from  India,  rendered  accounts  to  the  plaintiff  of  each  shipment  in  the 
following  form : — "  Dr. — D.  Scott,  Esq.,  for  casks,  &c.  per  '  Fatima.' — Cr." 

The  whole  or  the  greater  part  of  the  advances  made  by  the  defendants  to  t^e 
plaintiff  were  paid  over  by  him  to  Copland.  On  the  Ist  of  Januaty  1836,  a  Mr. 
Duncan  entered  into  partnership  with  Coupland,  and  the  plaintiff  continued  to  deil 
with  Coupland  and  Dimcan  in  the  same  manner  until  they  became  bankrupts  in 
November  1836.  At  the  time  of  Coupland  and  Duncan's  [1(^4]  bankruptcy,  Conplaiid 
owed  the  plaintiff  about  66001.,  and  Coupland  and  Duncan  were  also  indebted  to  hnn 
to  nearly  the  suae  extent.  Coupland  was  likewise  indebted  to  the  defendants  m 
about  18,0001 

Besides  the  consignments  made  in  the  plfuntiff*8  name,  Coupland  employed  other 
parties  to  make  purchases  for  him,  and  made  other  shipmente  m  the  names  of  otbsr 
parties,  amongst  whom  were  a  Mr.  Mallalieu  and  a  Mr.  Wood. 

On  the  28th  of  December  1836,  the  following  notice  was  served  upon  the  drfendanti 
by  the  assignees  of  Coupland  and  Duncan : — 

"  We,  the  undersigned,  the  assignees,  &c.  of  John  Coupland  and  Frederick  Duncan, 
of  Liverpool,  merchants  £uid  factors,  against  whom  a  iiat  in  bankruptcy  is  now  in 

CBcution,  do  hereby  give  you  notice  that  David  Scott  of  Manchester,  merchant) 
uel  Woiod  of  Manchester,  merohuit^  James  Mallalieu  of  MaoohestOT,  manufocturff, 
and  Robert  Burd  of  Liverpool,  merehuit) — ^in  whose  names  various  stupmentB  <rf  goods 
were  made  tdirough  the  said  John  Coupland  alone,  or  t^e  said  J.  CVnipland  and  F. 
Duncan  in  partnership,  to  your  correspondents,  Messrs.  Remington  and  Co.  of  Bcnufaay , 
and  Messrs.  Colvin,  Ainslie,  and  Co.  of  Calcutta,  and  upon  which  shipments  you  cane 
under  advances  to  the  respective  shippers, — were  not  the  true  owners  of  the  shipmwtB 
made  in  their  respective  names,  ana  that  such  shipments  were  in  fact  for  the  account, 
and  upon  the  risk  of  the  said  J.  Coupland,  individually,  or  of  the  said  J.  Cou|dand 
and  F.  Duncan,  in  copartnership,  the  said  D.  Scott,  &c.  having  agreed  to  lend  thdr 
names  to  the  said  J.  Coupland  and  F.  Duncan,  to  conceal  me  fact  of  tlieir  being 
engaged  in  shipments  on  their  own  account  And  we  do  further  give  you  notnc^ 
fmd  require  of  you  not  to  pay  or  deliver  over  to  sud  D.  Scott,  &c,  or  any  of 
them,  any  goods,  bills,  or  specie  shipped  or  reT1036}-mitted  to  you  by  the  ssid 
Messrs.  Reminston  and  Ca,  and  Messrs.  Colvin,  Junslie  and  Ca,  or  either  than, 
as  or  in  rort  of  return  for  any  shipments  made  by  the  said  ncnnhial  shippers  through 
the  said  J.  Coupland  alone,  or  the  said  J.  Coupland  and  F.  Duncan  in  partnenlw; 
but  to  pay  or  deliver  aU  such  goods,  specie,  and  biUs  to  us  as  assignees,  &e. ;  we,  m 
said  assignees,  claiming  and  insisting  upon  t&e  returns  of  idl  the  said  ddpmento  m 
part  of  the  assets  of  the  said  bankrupta, 

The  defendants  forwarded  this  notice  to  the  plaintiff  with  the  following  letter,  of 
the  28th  of  December  1836  :— 

"Sir, — We  annex  copy  of  a  notice  which  we  have  this  day  receiTed  from 
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aangneee  of  Messrs.  Couplud  and  Duncan,  whioh  we  think  it  right  to  hkj  before  you 
for  the  purpose  of  ui^iDg  the  necessity  of  a  settlement  between  you  and  them,  in 
order  that  Uie  particular  snipmenta  on  which  they  really  can  substantiate  claims  may 
be  allowed,  and  then  set  at  ubertr. 

"Until  this  point  ia  attained  we  shall  not  be  able  to  act  so  as  to  obriate  the 
iDfionvoiienoes  attaching  to  the  stop  thus  pot  by  the  assignees ;  while,  at  the  same 
time,  we  shall  be  very  unwilling  parties  to  any  measure  tlut  may  be  prejudicial  to 
taj  door  corre8pondent&" 

On  the  3l8t  of  December  1836,  the  defendants  addressed  the  following  letter  to 
the  aarigoeeB  in  reply  to  Uieir  notice : — 

"Gentlemen, — We  acknowledge  the  receipt  of  a  notice  under  the  signature  of, 
&c,  tiiat  various  shipmente  of  goods  made  to  our  correspondents  in  India  through 
J.  Coupland,  and  Coupland  and  Duncan,  in  the  names  of  D.  Scott,  Samuel  Wood, 
J.  Hallalieu,  R.  Baird,  and  Turner,  Brade,  and  Co.,  to  whom  we  came  under 
sdrances  as  the  shippers,  are  not  the  property  of  the  several  persons  in  whose 
Dimes  they  were  shipped,  but  of  the  banlonipts  to  whose  estates  you  are  the 
uBgnees.  p.036]  You  further  give  us  notice  not  to  pa^  over  to  those  parties,  any 
d  the  returns  for  an^  Bhipments  made  by  the  said  nominal  shippers,  but  to  deliver 
them  to  you  as  the  assignees,  you  claiming  and  insisting  upon  all  the  said  shipments 
u  assets  of  the  bankrupts. 

"  We  have  had  extensive  transactions  with  the  parties  you  have  named  through 
J.  Coupland,  and  Coupland  and  Duncan,  as  our  agents,  and  our  advances  have 
invariably  been  made  in  bank  post  bills,  transmitted  direct  to  the  shippers,  whose 
ackDOwledgments  of  the  same  were  duly  returned  to  us.  We  have  reason  to  know, 
beyond  all  doubt,  that  in  a  great  many  of  these  transactions,  no  reasonable  pretence 
eao  be  set  up  that  they  were  otherwise  than  bon&  fide  dealings  of  the  several  parties 
«i  their  own  account  With  this  knowledge,  it  is  quite  repugnant  to  our  sense  of 
jostice,  and  to  our  inclination,  to  lend  ourselves  to  the  sweeping  measure  of  most 
•erious  injury  which  would  be  uselessly,  for  your  purpose,  inflicted  on  those  who  have 
onfided  m  us,  were  we  to  give  effect  to  your  notice  cl  not  i»ying  to  the  several 
•hilars  any  part  of  the  returns  for  any  shipment  made  in  their  names  through  the 
agency  of  the  bankrupts. 

"  We  think  it  belongs  to  you,  in  any  notice  you  may  choose  to  serve  on  us,  to 
puticularise  the  several  shipments  on  which  you  may  consider  yoiu^elves  entitled  to 
receive  the  return  proceeds;  and  we  beg  to  observe,  that  in  order  to  entitle  such 
notice  to  our  consideration,  we  expect  you  will  accompany  it  with  an  undertaking 
indemnifying  us  for  all  consequences  to  which  we  may  be  made  liable  for  withholding, 
if  we  riionld  be  advised  to  do  so,  properly  as  to  which  we  can  know  no  other  owner 
tlun  the  person  in  whose  name  it  was  shipped,  who  received  the  advance  from  us,  and 
oa  whose  aooount  we  made  the  necessary  insurances. 

"  Assuming  that  ^ere  are  pending  transactions  of  [1037]  that  character  which  you 
hare  assigned  to  all  oar  dealings  with  the  parties  you  have  named — ^that  persons  were 
found  to  accept  the  trust  r^osed  in  them  by  receiving  into  their  names  and  by  acting 
IS  the  owners  of  property  wliich  in  reality  belonged  to  the  bankrupts  to  whom  they 
were  to  account — we  should  put  it  to  you  whether  the  parties  having  so  acquired  a 
pnm&  facie  ownership,  as  between  them  and  the  bankrupts,  by  delivery  and  posses- 
ooD,  are  not  in  a  situation  to  maintain  their  lien  on  that  property  in  satisfaction  of 
any  debts  now  due  to  them  by  the  bankrupts.  We  entertain  a  strong  opinion  that 
Jon,  as  assignees,  must  submit  to  such  preferable  claim ;  but  it  is  a  point  on  which 
doabt  need  not  long  ezlst^  when  the  highest  legal  opinion  can  be  so  easily  obtained. 

"  Referred  to  as  we  now  are  in  the  charactor  of  stake-holders,  we  feel  ourselves  at 
fiboiy  to  submit  to  you  the  expediency  of  the  earliest  possible  adjustment  of  the 
accounts  of  the  parties  you  have  named  to  us  wil^  the  bankrupt's  estate,  in  order  to 
bring  all  future  questions  within  the  Bmallest  possible  compass,  by  defining  at  once 
the  extent  of  dobt  which  these  parties  may  set  up  to  have  liquidated  from  the 
properties  which  now  stand  directed  to  our  hands  for  their  use,  to  ascertain  the 
sufficiency  or  otherwise  of  the  expected  assets,  and  thus  to  see  the  probable  surplus  as 
to  which  these  parties  can  have  no  right. 

'*  We  deem  it  our  duty  to  furnish  a  copy  of  this  letter  for  the  information  of  the 
Mveral  persons  whose  interest  are  intonded  to  be  affected  by  your  notice." 

(Signed)      "Crawford,  Colvin,  and  Co." 

a  P.  JUL— U* 
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Sonw  further  correspoadence  took  place  between  the  plaintiff  and  the  defendanti, 
and  in  a  letter  from  the  tatter,  di^ed  the  3l8t  of  CMober  1837,  the  following 
passage  occurs : — 

[1038]  "We  are  quite  alive  to  the  probability  of  unpleasant  features  occurring  in 
the  progress  of  a  law  suit,  which  we  should  much  r^;ret,  and  to  avoid  which  it  may 
become  a  question  with  us  whether  we  may  not  think  it  best  to  relieve  ourselvM  under 

the  act  of  the  interpleader." 

The  plaintiff  having  ultimately  made  a  formal  demand  on  the  defendants,  the 
latter,  in  July  1840,  through  their  solicitors,  refused  to  account  to  the  plaintiff  for  the 
proceeds  of  shipments  made  in  his  name  by  Coupland,  and  Ck)upland  and  Duncan, 
claiming  a  lien  on  such  proceeds  in  respect  of  the  debt  due  to  them  from  t^e 
bankrupts. 

At  the  trial,  the  plaintiff  called  Coupland,  who  proved  the  course  of  dealing  between 
them.  It  appeared  in  his  cross-examination  that  the  plaintiff  knew  that  he  acted  as 
the  agent  of  the  defendants.  He  stated  also,  that  he  had  at  various  times  obtained 
advances  to  a  considerable  amount  from  the  plaintai!^  upon  the  faith  that  the  shijnnenta, 
of  the  ^poda  in  question  would  enable  tlte  plaintiff  to  reimburse  himself.  On  his 
re-examination,  he  stated  that  the  plaintiff  laaew  nothing  of  his  arran^menta  witii 
the  defendants,  and  that  the  debt  due  from  him  to  them  arose  out  of  entirely  different 
transactions.  It  also  appeared  from  Coupland's  e^'idence,  that  part  of  the  balance 
claimed  by  the  plaintiff  arose  from  the  sale  of  ^X)ds  bought  by  the  plaintiff  himself, 
and  part  from  the  sale  of  goods  purchased  by  Coupland,  which  were  shipped  in  the 
name  of  the  plaintiff. 

It  was  contended  on  the  part  of  the  plaintiff,  that,  as  between  the  plaintiff  and  the 
defendants,  the  goods  were  unt^ubtedly  the  property  of  the  plaintiff,  and  that  the 
defendants,  having  received  the  proceeds  on  his  account,  were  not  justified  in  with- 
holding the  amount 

For  the  defendants  it  was  submitted  that  the  goods  so  shipped  in  the  name  oi  the 
^aintiff,  being  in  point  of  fact  the  property  of  Coupland,  and  Coupland  and  Duncan, 
[1039]  the  plaintiff  was  not  entitled  in  an  action  for  money  had  and  received  to  recover 
the  proceeds,  and  that  the  course  of  dealing  between  him  and  Coupland,  whom  he 
knew  to  be  the  agent  of  the  defendants,  amounted  to  a  fraud  upon  them,  wliich 
invalidated  his  claim,  supposing  it  could  otherwise  be  supported. 

The  Lord  Chief  Justice  left  it  to  the  jury  to  say  whether,  as  between  the  plaintiff 
and  the  defendants,  the  goods  consigned  to  India,  the  proceeds  of  which  had  come  to 
the  hands  of  the  defendants,  were  the  property  of  the  plaintiff ;  and,  secondly,  whether 
the  dealings  between  the  plaintiff  and  Coupland  amounted  to  a  fraud  which  had  been 
productive  of  injury  to  the  defendants.  His  lordship  told  them  that  if  they  were 
satisfied  thal^  as  between  the  plaintiff  and  the  defendants,  the  goods  were  the  goods 
of  the  phuntifF,  and  that  no  fraud  had  been  practised  on  tiie  defendants,  by  which  they 
had  sustained  injuiy,  their  verdict  should  oe  for  the  plaintiff(a).  llie  jury  having 
returned  a  general  verdict  for  the  plaintiff,  damages  8204L  3b. 

Bompas  Serjt,  in  Easter  term  last,  obtained  a  rale  niri  for  a  new  ferial,  on  the 
ground  that  the  verdict  was  against  evidence. 

Sir  T.  Wilde  and  Channell  Serjta.  (with  whom  was  Tomlinson)  now  shewed  cauae^ 
There  is  no  foundation  for  saying  that  either  the  plaintiff  or  Coupland  committed  any 
fraud  on  the  defendants.  It  will  be  argued  [1040]  that  Coupland  would  commit  a 
fraud  on  them  if  he  consigned  his  own  goods  to  India  in  the  name  of  the  plaintiff*,  as 
he  might  thereby  have  obtained  larger  advances  upon  them  from  the  defendaxxts 
than  the  invoices  would  warrant  But  no  such  fraud  is  suggested  to  have  been 
practised ;  neither  was  it  shewn  at  the  trial  that  the  defendants  had  sustained  any 
loss  or  injury  from  the  transactions  between  the  plaintiff  and  Cou|^d.  It  taay  be 
admitted  that  the  plaintiff  knew  that  Coupland  waa  the  rcfneaentative  of  the  defen- 
dants at  Liverpool ;  but  it  did  not  appear  that  he  was  acquainted  with  tiw  tenna  of 


(a)  Sir  Thomas  Wilde,  on  the  part  of  the  plaintiff,  excepted  to  t^e  summing  up^ 
on  the  ground  that  the  question  of  property  and  fraud  were  both  irrelevant,  oonteiMiizig 
that  the  only  question  tiiat  ought  to  be  submitted  to  the  juiy  was,  whether  the  defex>- 
dants  had  received  the  procwds  of  the  sales  upon  an  undertakiug  to  acooont  with 
the  plaintiff.  The  finding  of  the  jury  rendered  the  exception  unneceesaiy  to  I 
c(»uudered. 
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the  agency.  Even  supposing  it  to  be  true  Uiat  the  plaintiff  practised  Bomeooncealmeut 
or  deception  on  the  defendants,  it  is  difficult  to  see  how  that  can  be  any  answer  to  the 
actioD.  [Tindal  C.  J.  The  point  which  the  defendants  seem  to  make  is,  that  they 
tare  a  right  to  say  that  the  goods  are  the  goods  of  Coupland.]  It  is  clear  that,  after 
harioe  treated  them  as  the  goods  of  the  plaintiff,  and  received  the  proceeds  to  his 
use,  we  defendants  cannot  turn  round  aad  say  that  they  belong  to  Coupland.  Dirm 
V.  Hasmoumd  (2  B.  &  Aid.  310)  shews  that  an  agent  cannot  dispute  the  title  of  his 
[xincipal.  Easum  v.  Caio  (5  B.  &  Aid.  861 ;  1  D.  «fe  R.  530)  is  also  in  point.  Leaving 
tiie  question  of  fraud  out  of  t^e  case,  it  is  impossible  to  aay  tikat^  aa  between  the 
^ntiff  and  t^e  defendaote,  t^e  goods  were  not  the  property  of  the  plaintiff. 
Admitting,  for  the  sake  of  ar^ment^  that  fraud  can  be  set  up  as  an  uiswer  under  the 
dreanutances  oi  diis  oaae,  it  la  denied  that  any  fraud  was  comimtted.  There  appears 
to  have  been  nothing  to  prevent  CoupUud  desiinK  with  plaintiff  in  the  manner  in 
whidi  the  cons^nments  were  made  to  India ;  ana  there  is  no  ground  for  supposing 
tliat  the  plaintiff  was  privy  to  any  fraud.  As  to  the  latter,  the  question  of  fraud 
pt^ly  resolves  itself  into  two  points : — [1041]  first,  whether  he  practised  any  deceit 
on  the  defendants ;  and,  secondly,  if  so,  whether  the  defendants  sustained  any  injury. 
It  is  clear,  as  already  observed,  that  the  defendants  suffered  no  injury  from  the 
dealings  between  the  plaintiff  and  Ckwpland.  There  can  be  no  doubt  that  if  Coupland 
had  not  failed  in  debt  to  t^e  defendants,  they  would  never  have  disputed  the  plaintiff's 
right  to  receive  this  money.  Nothing  would  be  more  unjust  than  to  allow  them  to 
retain  it  in  order  that  they  may  set  off  against  it  a  debt  due  to  them  in  respect  of  a 
totally  distinct  transaction.  On  the  whole,  it  is  submitted  that  there  is  nothing  to 
thew  that  the  verdict  (which  negatived  fraud  in  tiie  plaintiff)  is  wrong ;  for  the  jury 
were  fully  warranted  in  coming  to  tiie  c<molusion  ab  which  they  arrived. 

Bompas  Serjt.  (with  whom  was  Hugh  Hill)  in  support  of  tiie  rule.   This  is  a  clear 
esse  of  frwid  on  the  part  of  the  plaintiff  and  Coupland,  who  conspired  together  to 
csDse  the  defendants  to  believe  that  they  had  an  agent  who  would  properly  estimate 
tJie  amount  of  the  advances  to  be  made  on  the  goods  consigned.    It  is  clear  that  the 
defendants  never  would  have  made  any  advances  without  ascertaining  the  value  of  the 
goods,  eitiier  personally,  or  by  employing  some  one  on  whose  unbiassed  judgment  they 
could  rely ;  whereas  Coupland,  with  the Icnowledge  and  consent  of  t^e  plaintiff,  placed 
himself  in  a  situation  which  deprived  the  defendants  of  his  services,  and  exposed  them 
to  imposition.    It  is  just  the  same  as  if  the  cashier  of  a  bank  was  to  get  a  third  party 
to  i^y  to  him  to  make  an  advance  on  a  security  actually  belonging  to  himseli 
Ben  Cn^land  has  advised  the  defendants  lAiat  they  might  safdy  nuke  advances  on 
goods  which  tunwd  out  to  be  his  own.   The  question  does  not  turn  upon  the  point, 
whedier  nltamately  tiiere  is  any  loss.    It  is  a  [1042]  clear  principle  of  mr  tbat  where 
a  man  undertakes  a  duty,  it  ia  a  fraud  on  his  employers  for  him  to  place  himself  in  a 
■tuation  which  {^events  him  from  discharging  such  duty.    The  action  for  money  had 
and  reofflved  is  an  equitable  one,  in  which  the  plaintiff  must  clearly  make  out  that  it 
is  against  good  conscience  for  the  defendant  to  withhold  the  money.    It  is  said  that 
the  [daintifi^s  name  was  always  used ;  but  that  is  the  fraud  charged, — ^that  he  lent  his 
name  to  conceal  the  fact  that  t^e  goods  belonged  to  Coupland ;  and  if  that  be  so,  the 
plaintiff  cannot  set  up  the  circumstance  of  the  goods  passing  in  his  name  as  entitling 
him  to  recover.    [Auule  J.    Suppose  the  defendants  have,  by  some  fraud  of  the 
I^aitttiff  and  Coupland,  been  induood  to  reodve  the  money  to  the  plaintiff's  tise. 
Although  so  induced,  yet^  having  received  it,  does  not  a  promise  arue  to  pay  it  overf] 
It  is  BUDmitted  that  tii^  would  nave  a  right  to  hold  the  money  for  t^e  true  owner. 
[Msule  J.   Hwe  if  the  defendants  had  chosen  to  pay  t^e  money  to  ike  plaintiff, 
Coupland  could  not  have  objected  to  their  so  doing.]   Hardmm  v.  fKiieedc  (9  Bingh. 
382,  n.)  is  very  uudogous  to  this  case.    It  was  there  neld  that  the  jury  having  found 
that  the  plaintiff  got  possession  of  the  goods  by  means  of  a  fraud,  concerted  between 
him  aad  an  insolvent,  he  could  not  stand  in  a  bettor  situation  than  the  insolvent 
himseit    So,  here,  the  plaintiff  having  consigned  these  goods  in  his  name  by  a  fraud 
between  him  aud  Coupland,  cannot  stand  in  a  bettor  situation  than  the  latter. 
[Undal  C.  J.    The  plaintiff  did  not  merely  lend  his  name ;  he  advanced  large  sums 
of  mcHiey  on  the  goods.  Maale  J.  If  Coupland,  instead  of  owing  18,0001.,  had  merely 
heen  indebted  in  lOOOL  to  the  defendants,  c(Hild  the  defendanta  nave  held  the  balance 
for  more  than  the  lOOOL  T)  They  were  olearly  entitled  to  hold  it  to  the  [1043]  amount 
of  tbnr  debt   [Maule  J.   If  that  be  so^  should  not  the  defeudants  have  pWded  that 
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the  money  was  received  to  the  use  of  the  plaintiff,  and  then  have  set  out  the  dicnni- 
etances  under  which  they  claimed  to  retain  itf]  It  was  not  necessary  to  plead  snedalb. 
The  money  never  belonged  to  Soott,   It  is  quite  immaterial  who  was  entitlea  to  m 
balance  beyond  tiie  amount  of  the  defendanw  debt   Suppose  there  had  been  no  ddit 
due  from  Coupland  to  the  plaintiff,  and  there  was  a  debt  owing  by  him  to  the  defoi- 
dants,  could  the  plaintiff  then,  by  a  f  rauluent  use  of  his  name,  prevent  a  set-off  between 
Coupland  and  the  defendants  1    [Maule  J.    That  would  be  a  case  of  mutual  credit 
The  defendants  would  have  trusted  Coupland,  and  he  would  have  trusted  them.]  It 
is  submitted  that  the  defendants  have  a  right  to  say  that  Coupland  gave  them  credit^ 
that  the  goods  are  his,  and  that  he  handed  over  the  goods  to  them,  and  the  defendants 
made  him  advance  thereon.    It  was  never  left  to  the  jury  whether  the  plaintiff  had 
a  lien  on  the  goods.    Supposing  the  jury  to  have,  in  effect,  found  that  the  plaintiff 
did  not  know  iJiat  Cou|uand  was  the  defendants'  agent,  their  verdict  was  clearly 
against  evidence,    [llndal  C.  J.  The  jury  may  have  round  that>  looking  at  the  whok 
case,  no  possible  iinury  could  have  resulted  to  the  defendants  from  the  dealing* 
between  the  |daintiff  luid  Coupland.]   It  is  a  fallacy  to  look  only  at  the  ultimate 
result.    Looking  at  the  questions  left  to  tile  jury,  thur  verdiot  was  not  warranted  by 
the  evidence. 

TiNDAL  C.  J.    I  can  see  no  reason  for  sending  this  cause  down  to  a  second 
investigation.    The  action  is  for  money  had  and  received  ;  and  it  appeared  by  various 
documents  produced  at  t^e  trial,  that  the  defendants  uniformly  dealt  with  the  plaintiff 
as  the  shipper  of  t^e  goods,  that  they  treated  the  proceeds  thereof  as  his,  and  that 
they  statw  the  balance  of  each  transaction  to  [1044]  be  i^e  plaintiffs  money.  The 
money  in  question  was  therefore  clearly  had  and  received  to  the  use  of  the  plaintifl^ 
unless  the  circumstance  shew  that  a  fraud  was  committed  hy  the  plaintiff  and  Coup- 
land,  which  was  productive  of  injury  to  tiie  d^endsmts.   Two  questicniB  were  left  to 
the  jury.   The  first  was,  whedier,  as  between  tiie  plaintiff  toad  l^e  defmdants^  the 
goofk  were  the  property  td  the  plaintiff ;  and  Uie  jury  have  foond  tliat  th^  vem 
The  second  question  was,  whether  any  fraud  had  been  practised  between  the  ^daintifE 
and  the  defendants  to  the  injury  of  the  defendants,  and  the  jury  seem,  in  ^ect^  to 
have  found  that  there  had  not.    I  am  not  disposed  to  disturb  the  verdict^  particularly 
as  no  new  light  can  be  thrown  on  the  case,  inasmuch  as  Coupland  was  examined  at 
the  trial.    I  am  at  a  loss  to  see  what  bearing  the  alleged  misconduct  of  Coupland  and 
the  plaintiff  can  have  upon  the  case.    One  effect  is  said  to  be,  that  larger  advances 
may  be  made  on  the  consignments  sent  to  India.    Even  if  that  were  so,  it  is  admitted 
t^t  all  tiiose  advances  were  deducted  before  the  balance  was  struck  for  which  the 
verdict  was  given.    No  injury  resulted  to  the  defendants.    On  the  oontraiy,  th^ 
reaped  an  advantage  from  the  transaction  by  getting  a  larger  oommisdon  than  they 
would  otherwise  have  done.   Consequently  I  ouinot  see  how  the  drcumsfanoe — ^diat 
t^e  plaintaff  allowed  Coupland's  goods  to  pass  in  his  name,  could  affisct  the  questian 
between  the  plfuntiff  and  the  defendants.    It  has  been  admitted  that  if  the  latter  had 
had  no  demand  against  Coupland,  they  could  not  have  denied  that  the  balance  in 
their  hands  belonged  to  the  plaintiff.    But  how  can  that  balance  be  less  money  had 
and  received  by  them  to  the  plaintiff's  use,  because  it  turns  out  that  Coupkuid  is 
largely  indebted  to  the  defendants  upon  another  account  1   It  seems  to  me  that  joatiee 
has  been  done,  and  that  we  ought  not  to  send  the  case  to  a  second  triaL 

[1045]  CoLTMAN  J.    I  am  of  the  same  opinion.    The  money  in  question  must  be 
assumed  to  have  been  had  and  received  to  the  use  of  the  plaintiff,  unless  the  dealing 
between  the  plaintiff  and  Coupland  amounted  to  a  fraud  upon  the  defendants. 
I  agree  that  the  conduct  of  tJiese  parties  is  not  altogether  oorreot ;  for  I  think  tkkt 
penKms  ought  to  let  the  rral  nature  of  their  txansactions  be  known,  uid  t^iat  oonoeal- 
ment  is  unrair  and  destructive  of  tiie  confidence  which  should  eziat  between  merchaota. 
The  defendants,  perhaps,  might  have  had  a  right  to  repudiate  tiie  contract  on  dueover- 
ing  its  real  nature ;  but  they  stand  in  a  dif^rent  situation  when  the  tnuiaactMm  has 
been  completed,  and  they  have  the  proceeds  in  their  hands.    In  that  position  t^y 
may  possibly  be  entitled  to  say,  that  although  the^  had  treated  the  plaintiff  as  the 
owner  of  the  goods,  and  had  held  the  proceeds  on  his  account,  yet,  as  that  was  owing 
to  misrepresentation,  they  would  hold  such  proceeds  for  the  taiie  owner.    The  qneataon 
is,  whether,  as  between  these  parties,  the  plaintiff  is  not  the  true  owner.     'Hie  caae 
might  have  been  different  if  the  defendants  had  sustained  any  actual  injury  ;  bat  none 
baa  oocurred ;  for  they  have  heea  repaid  their  advanoee,  and  have  received  tihear  «om- 
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minion  on  the  oonsignmeDte.  It  has  been  suggested  that  the  debt  due  to  the  defen- 
dants from  Goupland  has  been  the  consequence  of  the  plaintiffs  dealings  with 
Coupland  ;  but  I  cannot  see  any  legal  connection  between  such  debt  and  the  misrepre- 
sentation which  was  made.  As  between  Goupland  and  the  plaintiff,  the  latter  is 
clearly  entitled  to  thia  mone^ ;  and,  as  between  him  and  the  defendajits,  it  is  money 
received  to  his  use,  although  it  might  have  been  different  if  .any  injury  had  resulted 
to  the  defendants  from  tiie  tranaactioa  The  jury,  however,  have  found  tiiat  no  injury 
wu  sostuned  by  tfaran. 

IXOHS}  Erskinb  J.   In  this  oaw  the  jury  have  found  th^  the  defendants  received 
the  money  to  the  plaintiff's  use ;  uid  the  evidence  <dear1y  shewed  that  the  defendants 
had  treated  it  as  money  which  had  come  to  their  hands  on  his  account.    But  it  is  sEiid 
that  the  verdict  cannot  be  sustained  because  of  a  misrepresentation  practised  on  the 
defendants  with  the  knowledge  of  the  pl^ntiff,  which  amounted  to  a  fraud  upon  them. 
If  it  had  appeared  that  the  defendants  had  sustained  any  injury,  it  would  have  been 
material  to  consider  whether  such  a  fraud  had  been  committed,  and  whether  the  jury 
had  come  to  a  right  conclusion  upon  that  point    Whether  the  consignments  were 
made  in  the  name  of  the  plwntiff  for  the  purpose  of  enabling  Coupland  to  receive 
huger  advances  than  he  would  otherwise  have  obtained,  it  is  impossible  to  say ;  bat 
no  evidence  was  given  that  larger  advances  than  were  warranted  were  made  on  any 
goods,  except  in  s  few  instances,  which  may  be  considered  accidental.   On  the  part 
of  the  plaintiff  it  has  been  contended,  that  the  object  of  tiie  arrangement  was  not  that 
adverted  to,  but  was,  to  give  the  plaintiff  a  secunty  both  for  advances  made  by  him 
in  respect  of  the  goods,  and  for  a  debt  then  due  to  him  from  Coupland,    The  latter 
swore  that  such  was  the  object  of  the  arrangement,  and  consequently  there  was 
evidence  from  which  the  jury  might  fairly  come  to  that  conclusion.    There  was, 
therefore,  nothing  necessarily  wron^  in  the  findine  of  the  jury,  assuming  that  fraud 
alone  would  have  defeated  the  plaintiff's  right  of  action.    But  it  appears  to  me  that 
even  if  the  dealings  of  the  parties  had  amounted  to  fraud,  that  woald  not  have  been 
Bofficient^  unless  the  defenoimtB  could  have  shewn  that  they  had  been  injured.  But, 
instead  <^  being  injured,  they  appeued  to  have  been  benefited  by  the  commission 
received  hy  them  on  t^e  larger  amount  of  goods,  which  was  probably  purchased  in 
consequence  of  the  arrangement  between  the  plaintiff  [1047]  and  Coupluid.   It  is 
aln  said  that  Coupland  owes  the  defendants  18,0001.,  and  that,  if  allowed  to  retain 
this  money  as  belonging  to  him,  they  might  set  off  a^inst  it  a  portion  of  their  debt. 
I  agree,  however,  wiUi  the  Lord  Chief  Justice,  that  this  case  cannot  be  altered  by  the 
fact  that  Coupland  was  indebted  to  the  defendants,  if  they  actually  received  the 
money  to  the  use  of  the  plaintiff,  and  incurred  no  injury  from  the  arrangement 
between  the  plaintiff  and  Coupland.    On  the  whole,  I  can  see  no  ground  for  disturbing 
the  verdict. 

Maulk  J.  I  also  think  that  this  was  money  had  and  received  to  the  use  of  the 
plaintiff;  and  as  all  the  facts  were  clearly  brought  out  at  the  trial,  that  t^e  verdict 
ought  not  to  be  disturbed.  The  object  ot  Coupland  in  entering  into  the  arrangement 
with  the  plaintiff  was  probablyto  obtain  lai*ger  advances  from  the  defendants  uian  he 
could  otherwise  have  done.  When,  however,^  the  plainti^  having  received  advances 
from  the  defendants,  made  further  advances  to  Coupland,  he  became  tiie  purchaser  of 
an  interest  in  the  goods.  The  plaintiff,  therefore,  having  an  actual  interest  in  the 
goods,  and  being  the  party  actually  contracting  with  the  defendants,  Coupland  could 
not  interfere  between  the  plaintiff  and  the  defendants,  and  dispute  the  right  of  the 
former  to  receive  the  proceeds.  The  defendants  had  the  benefit  of  the  contract  with 
them,  making  advances  which  were  for  the  benefit  of  the  plaintiff,  and  afterwards 
reaping  the  benefit  of  that  part  of  the  contract  which  was  for  their  advantage,  namely, 
the  payment  of  those  advances  and  their  commission  out  of  the  proceeds  of  the  con 
Bgnments.  Having  done  so,  they  clearly  held  the  balance  to  the  use  of  the  plunta£^ 
nolees  the  alleged  fraud  is  an  answer  to  his  chum.  Assuming  t^iat  there  was  a 
fraodolent  representation,  by  which  lai^r  advances  were  made  than  would  otherwise 
have  been  p.048]  obtained,  or  whoieby  advances  were  made  which  would  not  have 
hen  made  at  all,  would  sach  a  fraud  prevent  the  plaintiff  from  recovering )  Gases  have 
heoi  cited  to  shew  tiiat  a  party,  on  discovering  fraud,  may  rescind  a  contract  into 
which  be  has  entered.  But  he  cannot  take  the  benefit  of  part  of  a  contract,  and 
repudiate  the  rest.  Here,  t^e  defendants  would  not  have  contested  the  matter  with 
the  j^aintiff  at  all  if  Ooaplaod  had  not  luippened  to  be  indebted  to  them.   The  defen- 
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danta  do  uot  seek  to  put  an  end  to  the  whole  of  the  transactions  with  the  plaintifr. 
They  have  applied  part  of  the  proceeds  to  the  payment  of  their  own  advances  and 
charges,  and  they  cannot  withhold  the  balance  from  the  plaintiff.  When  a  persoD  has 
received  money  as  an  agent  for  another  under  a  misrepresentation,  he  is  bound  to  pay 
it  over,  and  if  he  sustains  any  injury,  he  may  bring  an  action  against  the  part^  gui% 
of  such  misrepresentation.  Here,  these  defendants,  having  received  the  money  onder 
a  contract  with  the  plaintiff,  cannot  now  say  that  Coupland  was  the  real  party  to  thft 
transaction.  The  plaintiff  was  not  a  mere  agent  of  Coupland,  but  entered  into  a 
contract  with  the  defendants,  in  which  oontraot  tlie  plaintiff  had  an  interest  I  think 
that  the  jury  came  to  a  right  conclasion ;  that  this  was  money  had  and  received  to 
the  plaintiff's  use. 
Bule  discharged. 


[lOtt]    John  Inman  Tuoker,  William  Tucker,  and  John  Jahbs  v.  Wiluah 
SouTHCOTB  Inman  and  Anna  Victtoria  Little.   Nov.  23,  1842. 

[S.  C.  5  Scott,  N.  K  843 ;  12  L.  J.  C.  P.  21 :  at  Nisi  Prius,  Car.  &  M.  82.  Referred 
to,  Smart  v.  Tranter,  1888-90,  40  Ch.  D.  168 ;  43  Oh.  D.  587.] 

In  prohibition  the  declaration  objected  to  the  jurisdiction  of  the  ecclesiastical  courts 
to  grant  probate  of  a  testunentar^  paper  made  by  S.  I.,  a  feme  covert,  under  a 
power  purporting  to  be  contained  in  a  deed,  to  which  her  husband  was  not  a  party. 
The  plea  stated  the  title  of  the  defendants  under  the  will  of  S.  I.,  and  that  they 
were  about  to  file  a  bill  in  Chancery  enforcing  their  equitable  right,  upon  the  ground 
that  according  to  the  rules  of  equity  the  husband  must  be  taken,  by  his  conduct, 
to  have  assented  to  the  deed  ;  and  that  by  the  course  and  practice  of  that  court,  in 
order  to  obtain  the  adjudication  thereof  upon  the  validity  in  equity  of  the  said  appoint- 
ment so  made  (under  the  will)  by  S.  I.,  it  was  necessary  that  letters  of  administratioa 
with  the  will  annexed,  should  be  granted,  limited  so  far  as  concenied  the  r^t 
of  S.  L  to  the  sum  of  money  which  she,  by  virtue  of  the  deed,  had  a  right  to  dispose 
of,  and  had,  by  the  said  vnli,  disposed  of  accordingly  ;  to  the  end  that  biu^  adminis- 
trator with  the  will  annexed,  might  be  made  a  party  to  the  suit  in  Chancery.  1^ 
replication  traversed  the  allegation  of  the  existence  of  any  such  rule  and  practice 
of  the  court  of  Chancery. — At  the  trial  it  was  proved  that  in  the  case  of  a  will 
made  by  a  married  woman,  either  with  the  assent  of  her  husband  or  under  a  power, 
a  limit^ed  administration  is  granted  by  the  ecclesiastical  court,  and  that  such 
adminiBtration  or  a  general  administration,  is  required  by  the  court  of  Chancery, 
before  it  will  allow  any  party  to  c\aim  any  interest  under  such  will : — Held,  that 
upon  this  evidence,  the  defendants  were  entitled  to  the  verdict — Held  also,  upon 
motion  for  judgment  non  obstante  veredicto,  that  the  plea  contained  an  answer  to 
the  action,  as  alleging  that  the  defendants  would  be  able  to  prove  in  the  court  of 
Chancery  facts  which  either  amounted  to  an  election  on  the  part  of  the  huabaod  to 
take  under  the  provisions  of  the  deed,  whereby  the  power  was  conferred  on  the 
wife  to  make  a  will,  or  to  an  assent  by  him  of  the  exercise  of  such  power  by  the 
wife. 

Prohibition  (a).  The  declaration  stated  that  whereas,  |»«TioaBly  to  the  marriage 
of  one  Gleoree  Innum,  clerk,  since  deceased,  with  <Hie  Joan  Darch,  spinster,  to  wit^  on 
the  19tii  of  January  1760,  certain  hereditaments  situato  at  Blagdon,  in  the  oounty  of 
Somerset,  were  legally  conveyed  and  assured  to  certain  trustees,  their  faurs  and 
assigns,  to  the  use  of  the  said  G^rge  Inman  in  fee  until  the  said  marriage,  and  t^en 
[1050]  to  the  use  of  the  said  George  Inman  for  life,  with  remainder  to  tiie  use  of  Joan 
his  intended  wife  for  her  life,  with  remainder  to  the  use  of  trustees,  to  preserve  con- 
tingent remainders;  and  after  the  death  of  the  survivor  them,  the  said  George 
Innuui  and  Joan  his  intended  wife,  to  the  use  of  such  child  or  children  of  the  said 
marriage  in  such  shares  and  proportions,  and  for  such  estate  or  estates,  as  the  said 
OecH-ge  Inman  should,  any  deed  or  writing  under  his  hand  and  seal  executed  in 
the  presmce  of  two  witnesses,  or  by  bia  Iwt  will  and  testament  in  writiiig  duly 

(a)  See  the  proceedings  upon  the  rule  ExparU  Tudcer,  ante,  vol.  i.  a  619.  1  SeotlL 
N.  B.  379,  post,  1079. 
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executed  and  attested,  limit,  appoint  or  devise ;  aud  in  defoult  thereof,  to  the  use  of 
the  tint  son  of  the  sakl  George  Inman  and  Joan,  and  the  heirs  of  the  body  of  such 
first  son  lawfully  issuing ;  that  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
^6  said  marriage  was  duly  solemnized ;  that  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  there  was  issue  of  the  said  marriage,  one  other  George  Inman,  one 
Henry  Inman,  one  John  Inman,  and  one  Sarah  Inman,  who  afterwards,  to  wit,  on 
the  day  and  year  aforesaid  intermarried  and  took  to  husband  one  other  John  Inman ; 
that  afterwards,  to  wit,  on  the  Ist  of  January  1795,  by  an  indenture  under  the  hand 
and  seal  of  the  said  George  Inman,  clerk,  and  made  between  the  said  George  Inman, 
elerk,  of  the  first  part,  and  the  last  mentioned  John  Inman  and  one  John  Whitley  of 
the  other  part^  vhich  indraiture  was  executed  by  the  said  George  Innun,  olerk,  in  the 
pnasnee  of  two  witnesses,  the  said  Geora;e  Inman,  clerk,  in  exercise  of  tiie  power  so 

Cor  reserved  to  him  in  and  by  his  marriage  settlement,  appointed  the  said 
itamente  to  the  said  John  Inman  and  John  WhitJey,  their  heirs  and  asdgns  for 
erer,  upon  trust,  to  receive  the  rente  and  profits  thereof,  and  apply  the  same  and  so 
much  thereof  as  should  be  necessary  in  the  maintenance  of  the  said  George  Inman  the 
s{H)  for  his  life,  and  after  his  decease  then,  as  to  one  moiety  of  the  said  hereditaments, 
[10611  to  the  use  of  such  person  and  persons  and  for  such  estate  and  estates  as  the 
■aid  Henry  Inman  should  in  manner  therein  mentioned  appoint,  and  in  default  there- 
to to  the  use  of  the  said  Henry  Inman,  his  heirs  and  assigns ;  and  as  to  the  remaining 
moiety  of  the  said  faereditunente  to  the  use  of  such  person  or  |»ersons,  and  for  such 
atate  and  estates  as  the  said  Sarah  Inman  should  in  manner  therein  mentioned  appoint, 
and  in  default  therwrf  to  the  use  of  the  said  Geoi^ge  Inman,  clerk,  his  heirs  and  assigns 
for  ever ;  and  in  which  indenture  was  contained  a  power  for  the  said  last  mentioned 
tnateea,  in  case  the  rents  and  profits  of  the  said  heixKlitaments  should  be  more  than 
uffioient,  with  certain  other  provisions  therein  mentioned,  for  the  support  and  maiu- 
tsBanoe  of  the  aaid  G«orge  Inman  the  son,  to  pay  over  the  surplusage  thereof  from 
time  to  time  unto  the  said  Henry  Inman  and  Sarah  Inman,  their  executors,  adminis- 
Intors,  and  assigns  in  equal  shares ;  and  wherein  was  also  contained  a  declaration, 
that  in  case  the  said  last  mentioned  trustees,  during  their  joint  lives,  should  think  it 
was  beneficial  to  sell  the  said  hereditaments,  it  should  be  lawful  for  them  to  do  so, 
and  place  out  the  net  produce  on  government  or  other  good  security,  and  to  apply  the 
interest  money  arising  therefrom  towards  the  maintenance  the  said  George  Inman 
(Uie  son)  for  his  life,  in  the  same  manner  as  the  rents  were  thereiabefore  directed  to 
be  applied,  tqgeUier  with  the  suipluBage,  fmd  at  his  decease  to  pay  all  such  moneys, 
tegrtlier  with  all  interest  money  or  dividends  as  should  be  (hen  due  and  in  the  hands 
of  the  said  John  Inman  and  John  Whitley,  or  of  the  survivor  of  them,  his  heirs  or 
uigiu,  unto  the  said  Henry  Inman  and  Sarah  Inman,  their  heirs,  executors,  adminis- 
tratora  and  assigns,  equally  between  them  absolute^ ;  that  neither  the  share  of  the 
■aid  Henry  Inman  nor  tlu^  of  the  said  Sarah  Inman  in  the  moneys  which  might  arise 
1^  any  such  sale  as  aforesaid  was  by  the  said  in-[10K2]-denture  subjected  to  uiy 
power  of  appoiotment  whatsoever ;  that  afterwards,  to  wit,  on  the  day  and  year  last 
afweeaid,  the  said  George  Inman,  clerk,  died ;  that  afterwards,  to  wit,  on  the  5th  and 
6th  of  November,  1795,  by  certain  indentures  of  lease  and  release,  the  release  being 
made  between  the  said  George  Innum,  the  son,  of  the  first  iKirt,  the  said  Henry  Inman 
and  Katiieiine  his  wife,  the  said  John  Immui  and  Sarah  his  wife  and  John  Whitley, 
of  the  seowid  part»  Bobert  Bake  of  the  third  part,  and  Peter  Cox  of  the  fourth  part; 
and  hy  &  oommon  recovery  afterwards,  to  wit^  on  the  day  and  year  last  aforesaid,  duly 
nffSBied  in  pursuance  thereof,  the  same  hereditaments  were  conveyed,  limited  and 
assored  to  the  use  of  the  said  John  Inman  and  John  Whitley,  their  heirs  and  assigns, 
npoo  bust,  to  sell  the  same  and  invest  the  net  produce  in  some  of  the  public  stocks, 
or  on  government  or  real  security,  by  way  of  mortgage,  and  to  apply  the  dividends 
towank  the  maintenance  of  the  said  George  Inman,  ^e  son,  for  hia  life,  and  to  apply 
the  rents  and  profits  in  the  mean  time  until  the  sale,  in  the  like  manner ;  and  after  the 
deeeaae  <rf  the  said  George  Inman,  the  son,  then  to  stand  possessed  of  the  said  trust 
iMoeys  and  the  future  interest  or  dividends  thereof,  upon  trust,  for  the  said  Henry 
hunan  and  Sar^  Inman,  in  equal  shares,  or  in  trust  for  their  respective  executors, 
administrators  or  assigns,  in  case  they  or  either  of  them  should  die  in  the  life  time  of 
the  said  Geoo^  Inman  (the  son)  and  to  pay  and  truisfer  the  same  accordingly ;  that 
dtonnuds,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said  hereditaments  were 
loU;  that  aftenrards,  to  wit,  cm  the  24th  of  February,  1B02,  a  certain  indenture 
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expressed  to  be  made  between  the  said  Cr©orge  Inman  (the  son)  of  the  one  part,  and 
the  said  John  Inman  and  John  WhitJey  of  tne  other  part,  was  executed  by  the  aid 
George  Inman  (the  son),  and  which  indenture  never  was  executed  by  the  said  Joha 
[1053]  Inman  and  John  Whitley,  or  either  of  them,  and  to  which  indenture  neither 
the  said  Henry  Inman  nor  the  said  Sarah  Inman  was  made  or  was  named  as  paity ; 
W  which  indenture^  after  reciting  the  said  hereinbefore  recited  indenture  of  the  1st  of 
January,  1795,  so  far  as  rotated  to  the  appointmrait  tikeraby  made  of  the  hereditamaili 
aforesaid,  and  the  uses  thereby  declarea  thereof  bat  wholly  omitting  the  particQlu' 
trusts  thereby  decUu«d  with  respect  to  the  application  of  tiie  moneys  arising  from 
any  Bale  of  the  said  hereditaments ;  and  alter  reciting  that  the  said  hereditaments  had 
been  sold,  and  that  the  said  George  Inman  (the  son)  was  desirous  and  vrilling  that  the 
moneys  arising  from  the  sale  aforesaid,  amounting  to  the  sum  of  10501.  should  be 
vested  in  the  said  John  Inman  and  John  Whitley,  for  the  uses  thereinafter  mentiraied, 
agreeably  to  the  intention  of  the  said  G«orge  Inman,  clerk,  it  was  witnessed,  that  for 
the  purpose  of  carrying  such  intention  into  effect,  and  in  considertriaon  of  1b.  to  the 
said  George  Inman  (the  son)  therein  stated  to  be  paid  by  the  said  John  Inmui  sod 
John  Whitley,  the  said  George  Inman  (the  son)  did  direct  and  declare  that  the  said 
sum  of  10501  should  from  thenceforth  be  vested  in  tiie  said  John  Inman  sad  John 
Whitley,  tiieir  executors,  administrate  and  aaaigns,  upon  trusty  that  they  and  tiw 
survivor  of  them,  and  the  executors,  administantors  and  assigns  of  such  survirn', 
should  apply  the  interest,  dividends  or  produce  of  the  said  sum  of  10501.,  or  so  much 
thereof  as  should  be  necessary,  in  the  maintenance  of  the  said  George  Inman  (the  son) 
dniing  his  life,  and  after  the  decease  of  the  said  George  Inman  (^e  son)  upon  trusty 
as  to  one  moiety  of  such  principal  sum  of  10601.  to  the  use  of  such  person  or  peisoDt 
as  the  said  Henry  Inman  should  in  manner  therein  mentioned  appoint^  and  in  defanlt 
tiiereof  to  the  use  of  the  said  Henry  Inman,  his  executors,  administrators  uid  assigns, 
and  as  to  the  [1064]  remaining  moiety  or  half  part  of  the  hereditaments  ud 
premises  thereby  limited  and  appointed  to  the  effect  following,  that  is  to  say,  to  the 
use  of  such  person  or  persons,  for  such  estate  and  estates,  either  abaolubely  or  con- 
ditionally, and  with  or  without  power  of  a^^intaient^  and  in  such  sort,  manner  and 
form,  and  subject  to  such  powers,  {arovisoes,  conditzons  luid  agreements  as  the  said 
Sarah  Inmui,  by  herself  alone,  and  whether  sole  or  covert,  shomd  from  tame  to  timSi 
by  any  deed  or  deeds,  writing  or  writings  to  be  by  her  signed,  sealed  and  delivered  in 
the  presence  of  two  or  more  credible  witnesses,  or  by  her  last  will  and  testament, 
whicn  last  will  and  testament,  it  was  thereby  expressed  that  the  said  Sarah  Imnao 
should  have  power  to  make,  as  to  her  should  seem  meet,  to  be  by  her  signed  and 
published  in  the  presence  of  three  or  more  credible  witnesses,  direct,  limit  and  appmnt ; 
and  in  default  thereof,  to  the  use  of  the  said  George  Inman  (t^e  son) ;  and  by 
the  last  mentioned  indenture  it  was  provided  that  in  case  the  interest  and  dividends 
(tf  the  said  10501.  should  be  more  than  sufficient,  with  a  certain  other  provision  in  that 
indenture  mentioned,  for  the  support  and  maintenance  of  tiie  said  GeoiKB  Inman  (die 
son)  it  should  be  lawful  for  the  said  John  Inman  and  John  Whitley,  ana  the  Borrrrar 
of  them,  his  encutors  or  administrators,  to  pay  over  such  sui^usa^  from  time  to 
time,  or  any  interest  or  dividends  then  in  t^eir  hands,  unto  tilie  said  Henry  Inman 
and  Sarah  Inman,  their  executors,  administrators  and  assigns,  in  equal  shares  and 
proportions ;  that  afterwards,  to  wit,  on  the  3d  of  September,  1807,  the  said  Sank 
Inman  died,  leaving  her  husband  John  Inman  her  surviving,  having  previously  to  hec 
death  executed  an  instrument,  purporting  to  be  a  testamentary  appointment,  dated 
3d  of  September,  1 807,  and  purporting  to  be  made  in  pursuance  of  the  power  so  expressed 
to  be  given  to  her  in  and  by  the  said  indenture  on  t^e  24th  w  Fefaraary, 
n.065]  in  which  instrument  it  was  expressed  that  tdie  said  Sirah  Inman  had  M^Minted 
the  interest,  produce  or  dividends  arising  from  all  such  money  or  principal  snm  el 
money  over  which  she  had  a  disposing  power,  unto  the  said  John  Iimuui  tor  his  liC^ 
witJi  remainder  to  her  ncmhew  John  Inman,  of  Minehead,  in  whidi  initniment  it  was 
also  expressed  that  she,  the  said  Sarah  Inman,  appointed  her  said  hnsbaod  eneoftor  of 
her  said  will;  that  afterwards,  to  wit,  on  tihe  37th  of  January,  1813,  the  said  John 
Inman  (t^  husbfuid)  died,  leaving  the  said  John  WhitJ^  him  surviving,  having 

Sreviously  duly  made  and  published  his  last  will  and  testamoit  in  writing,  bearing 
atethellthof  April,  1812,  and  thereby  appointed  James  Tucker  and  said  JcAn 
Whitley  executors  of  the  said  will,  and  who  duly  proved  the  same  in  the  Prerogatrn 
Court  of  Cuiterbury ;  afterwards,  to  wit^  on  the  6th  ut  December,  1831,  the  nod  Jtihn 
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Wliittey  died,  leaving  the  said  James  Tucker  him  aurviring ;  that  afterwards,  to  wit, 
aa  the  &th  of  April,  1834,  the  said  James  Tucker  died,  having  first  duly  made  and 
published  his  last  will  and  testament  in  writing,  and  also  a  codicil  thereto,  and  thereby 
ippoioted  the  said  Jc^  Inman  Tucker,  William  Tucker  and  John  James  (the  plaintiffs), 
ezeeutwB  thereof,  who,  afterwards,  to  wit,  on  the  3d  of  June,  1834,  duly  proved  the 
lame  in  the  Cousistorial  Episcopal  Court  of  Wells ;  that  afterwards,  to  wit,  on  the  let 
d  August,  1838,  t^e  said  Geoige  Inman  (the  son)  died;  adkt  i^t  afterwardsi  to  wit, 
DO  the  day  and  year  last  aforesaid,  the  said  William  Tucker,  as  one  of  the  personal 
rqinsanlBtiTea  of  the  Uut-mentkmed  John  Inman,  aa  aforesaid,  i^lied  for  and 
raUined  a  oommission  out  of  the  said  PrerogMire  Court  of  tJie  Ardibumop  of  Canter- 
boTT,  for  the  purpose  of  being  duly  sworn  to  administer  the  ^;oods  and  chattels  of  the 
nid  Sarah  Inman  deceased,  in  order  to  obtain  letters  of  admmistration  to  be  granted 
to  bim  (A  the  [1066]  ^oods  and  chattels  of  the  said  Sarah  Inman  deceased,  for  the 
purpose  of  administenng  the  same  to  and  amongst  the  residuary  legatees  under  t^e 
nid  last  will  and  testament  of  the  said  John  Inman  deceased ;  that  before  the  said 
cwflUBsion  80  obtained  by  the  said  William  Tucker  was  executed,  to  wit,  on  the  28th 
of  December,  1839,  t^e  defendants  caused  a  citation  to  issue  out  of  the  said  Prerogative 
Court,  requiring  the  plaintiffs  to  appear  in  the  said  Prerogative  Court  by  a  day 
titerein  nuned,  and  leave  in  the  registry  of  the  said  court  tibe  OTiginal  will  of  the  sud 
Stnh  Inman  deceased,  (tiiereby  meaning  the  said  instmrnent  lo  Bigned  by  the  said 
Suih  Inman  ae  aforesaid),  and  to  shew  cause  why  letters  of  administration,  with  the 
nid  wSi  Minezed,  of  the  said  goods,  chattels  and  credits  of  the  said  Sarah  Inman, 
should  not  be  granted  to  William  Southcote  Inman  aad  Anna  Victoria  Little  (the 
defendants),  they  allying  that  in  or  about  the  month  of  April,  1819,  they  had  pur- 
dused  from  the  said  John  Inman  (the  nephew)  the  reversionary  interest  in  the  said 
tnvt  fond  so  bequeathed  to  the  said  last  named  John  Inman,  in  and  by  the  said 
pretended  will  of  the  said  Sarah  Inman,  and  claiming  to  be  entitled  to  such  letters  of 
•dministration,  with  the  said  will  or  testamentaiy  writing  annend ;  whereupon,  inaa- 
mek  as,  by  the  laws  of  this  realm,  a  feme  covert  cannot  make  any  will  or  testament) 
or  do  any  act  or  make  any  appointment  by  an  instrument  in  the  nature  of  a  last  will 
Ml  testament^  witiiout  having  autibority  tnm  her  husbuid  for  that  pntpoae ;  and 
iBMBOoh  aa  ^ba  said  Sarah  Inman  had  no  auoh  autiioity,  ud  inasmuch  aa  the  detov 
Bmipg  whether  a  feme  covert  has  such  autiiority  is  not  matter  of  eocleaiastical 
eogniaanoe,  but  belongs  to  the  coffmaaoe  ci  Her  Majesty's  courts  of  common  law,  the 
plunttfb  prayed  that  Her  Majesty's  writ  of  prohibition  might  issue  out  of  this 
wuiourable  court,  directed  to  the  proper  judge  d  the  said  Prerogative  Court,  to 
prohibit  that  [1057]  court  from  proceeding  to  require  the  plaintiffs  to  shew  cause 
vhy  letters  of  administration,  wit^  the  said  will  or  teatammtary  writing  anna»d,  of 
the  goods  and  chattels  of  the  said  Sarah  Inman  should  not  be  granted  to  the  defen- 
daota ;  and  of  this  the  plainti&  brought  suit^  &c 

Plea.  That  Her  Majesty's  writ  of  prohibition  ought  not  to  issue  out  of  t^is 
hoocmrable  court  as  by  tiie  said  deohuration  prayed ;  because,  after  making  of  the 
indenture  in  the  deelaration  fourthly  mentioned  wd  tirnein  alleged  to  be  expressed 
to  be  made  brtveen  ^e  said  Oeoige  Inman  (the  eon)  of  the  <me  port,  and  the  said 
Jdu  Inman  (tiie  husband)  and  Jum  Whitley  oi  the  other  port)  to  wil^  on  the  3d  of 
Sqitember  1807,  in  the  county  aforesaid,  the  said  Sarah  Inman  cUd  make  and  publish 
lueh  last  will  and  testament  as  in  the  same  indenture  is  mentioned,  bearing  date,  &a 
•nd  signed  and  published  by  the  said  Sarah  Inman,  in  the  presence  of,  and  attested 
by,  three  credible  witnesses;  and  which  instrument  being  in  the  custody  of  the 
Pttintiflb,  the  defuidante  could  not  bring  the  same  into  court  (a) ;  and  the  said  Sarah 
Inmn  thereby,  by  virtue  of  the  powers  and  authorities  in  that  behalf  her  enabling, 
gave,  limited  and  appointed  the  interest,  produce  and  dividends  arising  from  all  such 
Braiey  or  |»incipi^  sums  belonging  to  her,  or  over  which  she  had  a  disposing  power  aa 
aforesaid,  unto  tiie  sud  John  Liman  (the  husband),  for  and  during  his  natural  life ; 
and  after  his  deoease  she  gave  aU  eoeh  money  or  ]vincipal  sum  to  her  nephew,  John . 
Imma  of  Minehead,  wil£  a  oertoin  limitation  over,  aa  in  the  said  last-mentaoned 
iMtmrneat  mentkmed,  in  the  event  of  the  said  nephew  of  the  said  Sarah  Inman  dying 
ia  die  lifetfane  erf  her  said  hnaband ;  ami  the  said  Sarah  Inman  thereby  appointed  her 
Hid  hniband  to  be  the  executor  of  her  said  will;  that  aftsrwarda,  and  in  like  lifetime 

{a)  No  pmfert  of  a  will  being  mcesiaiy,  no  exeuae  of  profwt  waa  neooMuy. 
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of  [1058]  her  said  hiuband,  to  wit^  on  tibe  Ist  January  1812,  to  wit,  in  t^  oonntnr 
aforesaid,  the  said  Sarah  Inman  died,  without  having  revoked  or  altered  her  said  will, 
leaving  her  said  husband,  and  also  her  said  nephew,  her  surviving ;  and  that  after- 
wards aad  after  the  death  of  the  said  Sarah  lomaD,  to  wit^  on  the  Ist  January  1813, 
the  said  John  Inman  (the  husband)  died,  leaving  the  said  John  Inman  (the  nephew) 
him  surviving ;  and  that  afterwards  and  after  the  death  of  the  said  John  Inman  (the 
husband)  to  wit,  on  the  15th  April  1819,  by  a  certain  indenture  then  duly  nude 
between  the  said  John  Inman  (the  nephew)  of  the  one  part,  and  the  defendants  thOTein 
particularly  described  of  the  other  part ;  (profert),  for  the  considerations  tJierain 
mentioned,  the  said  John  Inman,  party  thereto,  assigned  unto  the  defendaats  aa 
therein  mentioned  all  the  right,  title  and  interest  of  him  the  said  last-mentioned 
John  Inman,  of,  in  and  to  &e  moietjr  of  the  said  princi^  sum  of  lOSOl.,  and  of 
the  securities  whereupon  the  same  might  be  laid  out  or  invested,  so  appcnnted  to 


reference  being  thereto  had  will  more  fully  appear ;  that  afterwards,  to  wil^  on  tiie 
1st  of  August,  1838,  the  said  G«orge  Inman  (the  son)  died ;  whereupon  and  whereby, 
according  to  the  rules  in  equity  in  that  behalf  (vide  post,  1066,  1072),  the  defen- 
dants then  and  there  had  ^ood  and  valid  grounds  for  exhibiting  their  bill  of  eom- 
plaint  in  Her  Majesty's  High  Court  of  Chancery,  wherein  they  would  have  stated 
and  alleged  the  several  premises  aforesaid,  and  also  to  the  effect  that  aooording  to 
the  rules  of  equity  in  that  behalf  the  said  John  Inman  (the  husband)  must  be 
deemed  aad  taken  by  reason  of  his  conduct  in  respect  of  the  premises  to  hare 
assented  to  t^e  said  indenture  in  this  plea  first  mentioned,  and  Idiat  by  and 
nO09]  according  to  the  saul  rules  of  equity  it  was  open  to  the  said  John  Inman  (tlie 
husbmd)  to  elect  either  to  take  the  benefit  givrai  to  him  by  the  laetmentioiied  inden- 
ture,  and  to  pramit  luid  allow  t^e  said  Sarah  Inman,  his  wife,  during  her  oorertare^ 
to  make  an  amtdntment  by  will  or  otherwise,  according  to  the  power  oontained  in  the 
last-mentioned  indenture  in  that  behalf,  or  to  reject  the  bene&ts  given  to  him  by  tbe 
last-mentioned  indenture,  and  to  retain  his  contingent  right  to  the  said  moiety  of  tbe 
said  sum  of  10501.  in  the  event  of  his  surviving  the  said  Sarah  Inman ;  and  the  defen- 
dants would  also  have  stated  and  alleged  in  the  said  bill  to  the  effect  that  the  said 
last-mentioned  John  Inman  had  so  conducted  himself  in  the  premues  that  by  and 
according  to  the  rules  of  equity  he  must  be  deemed  and  t^en  to  have  elected  to  gire 
effect  to  the  said  indenture  in  this  plea  first  mentioned,  and  to  have  sanctiooed 
said  testamentary  appointment  so  inade  by  t^e  said  Sarah  Innuut  as  aforesaid ;  and 
the  defendants  woiild  thereby  also  have  prayed  the  said  court  of  Chancery  ior  relief 
in  that  behalf ;  that  the  plaintift  daiming  to  be  tiie  perscmal  representatares  oi  tlw 
said  lastrmentioned  John  Inman,  as  in  tiie  declaration  mentioned,  and  having  obtained 
possession  of  the  said  will  of  the  said  Sarah  Inman,  then  and  there  refuaea  to  admit 
or  acknowledge  the  said  equitable  right  of  the  defendants  to  the  said  mcaety  of  the 
said  principal  sum  of  10501.  after  tiie  death  of  the  said  George  Inman  (tbe  sod); 
wherefore,  after  the  said  death  of  the  last-mentioned  Qeorge  Inmui,  the  defatdanta 
being  otherwise  unable  to  obtain  payment  of  the  said  moiety  of  the  said  |Hincipal  sum 
of  10501.,  it  then  became  and  was  necessary,  for  t^e  purpose  of  enforcing  we  said 
eqmtable  right  thereto,  that  the  defendante  should  institute  a  smt  in  Her  Msjes^a 
High  Court  of  Chancery,  according  to  the  course  and  practice  of  the  same  court ;  thafe 
ac(»rding  to  the  course  and  practice  of  the  said  High  Court  of  Chancery,  and  n.08Q] 
Uie  rules  of  equity  in  that  behalf,  in  order  to  obtain  the  adjudication  of  the  said  eomfe 
in  due  form  upon  the  v^itr^  in  equity  (tf  tihe  said  appointmmit,  so  made  fay  the  aaad 
Sarah  Inman  to  pass  the  equitable  right  and  interest  of  and  in  one  moiety  of  the  said 
sum  of  1050L,  according  to  the  tenor  and  effect  of  the  said  last-mentioned  smomteaenth 
it  was  and  is  necessary  that  letters  of  administration,  with  t^e  said  wul  annexed* 
should  be  granted  to  some  person  or  persons,  limited  so  (at  only  as  oonoems  all  tho 
right,  title  and  interest  of  her  the  said  Sarah  Inman  in  and  to  the  said  moi^^  o£ 
10501.,  and  all  interest  due  and  to  grow  due  thereon,  which  she  the  said  Sarah  Inman^ 
by  virtoe  of  the  said  indenture  in  this  plea  first-mentioned,  had  a  right  to  dispose 
and  had  by  the  said  will  disposed  of  accordingly,  but  no  farther  or  otherwise,  to  the 
end  that  such  admioistarator  or  administarators,  with  the  said  last  will  and  testament 
annexed,  but  limited  as  aforesaid,  might  be  made  a  party  or  parties  to  the  said  anxt  ia 
chancery ;  that  by  reason  of  the  premises,  and  because  the  plaintifis,  ^though  thnii. 
in  that  behalf  requested  so  to  df^  refused  to  ympoaad  the  said  will  in  the  eedesisatieal 
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eourt,  aad  to  take  out  or  suffer  an^  other  person  or  persons  :to  take  out  tetters  of 
administration  with  the  said  last  will  and  testament  annexed,  and  limited  as  aforesaid 
Of  otherwise,  and  the  plaintiffs  then  fraudulently  intended  and  conbrived  to  hinder 
and  prerent  die  defendants  from  proceeding  to  enforce  thdr  said  equitable  right,  and 
to  obtain  au  adjudicataon  in  the  said  court  of  Chancery  upon  the  vsJidity  in  equity  <A 
the  said  aj^intment;  that  t^e  defendanti^  to  wit,  on  the  day  and  year  in  the  dechra- 
tini  in  that  behalf  mentaoned,  caused  a  citation  to  issue  out  of  the  aakl  Prerogatire 
Court,  in  ihe  declantion  mentaoned,  requiring  the  pUint^  to  appear  in  the  said 
Prerogadve  Court  by  a  clay  therein  named,  and  leave  in  the  registry  of  the  [1061] 
aid  court  the  said  will  of  the  said  Sarah  Inman  deceased,  and  to  shew  cause  why 
letters  of  administration,  with  the  will  annexed,  of  the  goods,  chattels  and  credits  of 
tbe  said  Sarah  Inman,  but  limited,  as  before  is  mentioned  in  that  behidf,  should  not 
be  granted  to  the  defendants,  as  they  lawfully  might,  for  the  cause  aforesaid ;  which 
was  the  citation  in  the  declaration  mentioned ;  and  this  the  defendants  were  ready  to 
rerify,  &c.,  wherefore  tiiey  prayed  judgment,  and  that  the  said  writ  of  prohibition 
might  not  issue  in  manner  and  form  as  prayed  by  tbe  said  declaration. 

Beplication.  That  according  to  the  course  and  praetace  of  the  said  High  Court  of 
Chuoeiy,  and  the  rules  of  eqmty  in  that  behalf,  in  order  to  obt^n  the  adjudication 
of  the  Bud  court  in  due  form  upon  Hhe  validity  in  equity  of  the  appointment  in  the 
md  plea,  alleged  to  have  been  made  by  the  said  Sarah  Inman,  to  pass  the  allM;ed 
equitsble  right  and  interest  of  and  in  one  moiety  of  Uie  said  sum  of  1050L,  acconimig 
to  tiie  tenor  and  effect  of  the  said  supposed  appointment,  it  was  not  nor  is  necessary 
that  letters  of  administration,  with  the  said  supposed  will  annexed,  should  be  granted 
to  some  person  or  persons,  limited  so  far  only  as  concerns  all  the  right,  title  and 
interest  of  the  said  Sarah  Inman  in  and  to  the  said  moiety  of  10501.,  and  all  interest 
<hie  and  to  grow  due  thereon,  which  the  said  Sarah  Inman,  by  virtue  of  the  stud 
indenture  in  the  said  plea  first  mentioned  had  a  right  to  dispose  of,  and  had  by  t^e 
Mid  alleged  will  disposed  of  accordingly,  but  no  further  or  otherwise,  to  the  end  that 
wch  administrator  or  administrators,  with  the  said  alleged  last  will  annexed,  but 
limited  as  aforesaid,  might  be  made  a  party  or  parties  to  flie  said  suit  in  chancery, 
ptofided  that  there  was  a  sufiKoient  le^  perstmal  representative  of  the  said  Sarah 
Inmin  before  the  said  court  of  Chancery ;  tnat  before  the  issuing  of  the  said  citation, 
to  wit,  on  the  day  and  year  in  the  [1062]  declaration  of  the  plaintiffs  in  that  behalf 
above  mentioned,  the  said  William  Tucker,  as  one  of  the  personal  representatives  of 
the  aid  John  Inman,  tbe  husbiuid  of  the  said  Sarah  Inman,  applied  for  and  obtained 
a  eoDuuission  out  of  the  said  Prerogative  Court,  for  the  purpose  of  being  duly  sworn 
to  administer  the  goods  and  chattels  of  the  said  Sarah  Inman,  in  order  to  obtain 
letters  of  administration,  to  be  granted  to  him  the  said  William  Tucker,  fA  the  goods 
sod  chattels  of  tbe  said  Sarah  Inman,  for  the  purpose  of  administering  the  same  to 
and  amongst  tbe  residuary  legatees,  under  the  said  last  will  and  testament  of  the  said 
laat-mentioned  John  Inman ;  that  from  the  time  of  the  issuing  of  the  said  commission 
hitherto  the  aaid  Williiun  Tucker  had  been  uid  still  was  reacRr  and  willing  to  be  duly 
■vom  to  administer  the  goods  aad  chattels  of  the  said  Sarah  Inman,  and  to  obtain 
ud  accept  letters  of  administration,  to  be  granted  to  him  the  said  William  Tocker,  of 
the  goods  and  chattels  of  the  said  Sarah  Inman,  sad  thereby  to  constitute  himself  wnd 
heoome  the  l^;al  personal  representative  of  the  said  Sarah  Inman ;  without  this,  that 
aoAHding  to  tine  course  and  practice  of  tbe  aaid  High  Court  of  Chancery,  and  the  rules 
of  equity  in  that  behalf,  in  order  to  obtain  the  adjudication  of  the  said  court  in  due 
torn  upon  the  validity  in  equity  of  the  said  appointment  so  made  by  the  said  Sarah 
Inman,  to  pass  the  equitable  right  and  interest  of  and  in  one  moiety  of  the  said  sum 
10501.,  according  to  the  tenor  and  effect  of  the  said  last-mentioned  appointment,  it 
was  or  is  necessary  that  letters  of  administration,  with  the  said  will  annexed,  should 
he  granted  to  some  perscm  or  persons,  limited  so  far  only  as  concerns  all  the  right, 
title  and  interest  of  t^e  said  Sar&h  Inman  in  and  to  the  said  moiety  of  10501,  and  all 
utoest  due  and  to  grow  due  thereon,  which  tiie  said  Sarah  Inman,  by  virtae  of  the 
■id  indenture  in  the  said  plea  6rst  mentioned,  had  a  right  to  [1063]  dispose  <tf,  and 
had  by  the  said  will  disposed  of  accordingly,  but  no  further  or  otherwise,  to  the  end 
diat  snch  administrator  or  administrators,  with  the  said  last  will  and  testament 
annexed,  but  limited  as  aforesaid,  might  be  made  a  party  or  parties  to  the  said  suit 
in  chancery  modo  et  form& ;  ccmcluding  to  the  country.— Similiter  ind& 

At  the  trial  trf  tbe  cause  before  Tiiulal  G.  J.  at  tiw  sittings  for  Westminster  after 
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last  Michaelmas  term  (a)',  evidence  was  given,  in  the  first  instance,  on  the  part  of  tin 
defoiduits  to  the  fdloving  effect ; — 

Mr.  Chapmen  and  Mr.  Ellison,  two  gentlemen  practising  at  the  chaneery  bar, 
stated  that,  according  to  the  practice  of  that  court,  in  order  to  obtain  an  adjodicaticHi 
on  the  validity  of  the  testamentary  appointment  of  a  married  woman,  as  in  UiU  cue, 
it  was  necessary  that  lettero  of  administratioa  of  her  effects,  limited  to  the  property 
appointed,  should  be  obtained  from  the  ecclesiastical  court ;  that  such  letters  of  adminift- 
tration,  with  the  will  annexed,  should  be  granted  in  order  to  eetablish  the  testameataty 
<^iaraoter  of  the  papers,  and  that  such  a  limited  administration,  if  granted,  would  be 
sufficient  But  on  cross-examination  Uiey  stated  tiiat  there  would  be  no  objedKn  in 
the  court  of  Chancery  if  a  general  administrataon  ww  gruited,  and  that  when  execntni 
were  named  in  tiie  mil  of  a  married  woman  it  would  be  suffideDt  for  tiiem  to  cAitadii 
probate.  On  ro-ezamination  t^y  stated  that  a  general  administiration  wai  not 
required,  and  that  nothing  was  necessary  beyond  a  limited  me ;  but  that  the  eomt 
of  Chancery  would  be  satisfied  with  sow  admioistnUion  as  tite  Prerogatzre  Court 
would  grant. 

Dr.  Curteis,  an  advocate  in  the  ecclesiastical  court,  stated,  that  where  a  married 
woman  makes  a  will  under  [1064]  a  power  of  appointment  enabling  her  to  appnnt  a 
particular  fund,  and  appoints  an  executor,  and  he  dies,  the  court  will  grant  letters  of 
administration,  with  the  will  annexed,  limited  to  that  fund  over  which  her  power 
extends ;  and  that  when  the  interest  under  the  wiU  is  sold,  the  purchaser  en  Uwt 
int«>e8t  is  entitled  to  call  for  the  limited  administration,  omitting  the  parties  primarily 
entitled.  On  <»t)ss-examination  he  stated  that  the  husband  or  his  representativei 
could  not  have  letters  of  administration  without  proof  that  tiie  wife  died  intestate; 
tkalt  after  the  grant  of  limited  administration  to  anothw  party  he  or  hia  representatinB 
might  have  letters  of  administration  Ofeteronim,  but  diat  botii  could  not  be  graatsd 
by  tbe  same  instrument  On  re-examination  he  stated,  that  when  another  party  was 
entitled  to  the  beneficial  interest,  that  party  would  have  a  right  to  the  limited  adiniiiia- 
ti'ation  ;  that  in  the  present  ease  the  defendants  would  be  entitled  thereto,  and  tiiat 
it  was  necessary  that  limited  administration,  with  the  will  annexed,  should  be  greeted 
to  some  party.  On  a  resumed  cross-examination  he  stated,  that  if  the  executors  of 
the  executor  of  the  testatrix  in  this  case  were  willing  to  take  out  general  letters  of 
administration,  with  the  will  annexed,  this  might  be  done,  but  that  as  gener^  admiiiia- 
tantors  they  would  not  be  entitled  to  the  fimd  in  question,  and  tJiat  the  parfy 
benefidally  interested  under  the  will  would  be  the  par^  entitled  to  the  linitad 
adminiBtration ;  and  where  the  personal  represoDtatives  ct  the  hoafaand  denied  the 
equitable  right  of  t^e  latter,  letters  oi  adminutzataon,  with  tiie  will  annexed,  would 
be  raanted  to  such  parties. 

No  witnesses  were  called  on  behalf  of  the  plaintiffs,  but  it  was  inrasted  on  their 
part  that  the  issue  in  the  case  was  on  the  general  question,  whether  it  was  necessary, 
by  the  practice  of  the  court  of  Chancery,  that  a  limited  administration  should  be 
granted  under  the  circum{1066]^tance8  stated,  uid  that  the  affirmative  of  such  isoe 
had  been  disproved. 

TiNDAL  C.  J.,  after  stating  that  he  considered  it  was  not  an  issue  as  to  tiie  general 
practice  of  the  Court  of  Chancery  to  require  a  limited  administration,  but  an  issue  to 
try  whether,  according  to  the  practice  of  the  court,  a  limited  administration  would  be 
sufficient  in  this  particular  case,  and  that  upon  the  evidence  the  defendants  had 
established  their  plea,  directed  a  verdict  to  be  found  for  tiiem ;  but  the  learned  judge 
reserved  leave  to  tiie  plaintafis  to  move  to  set  it  aride  and  enter  a  verdict  tor  themMlves. 

Manning  Serjt,  in  last  Hilary  term,  obtained  a  rule  nisi  for  a  new  trial,  od  tte 
ground  that  the  evidence  did  not  support  the  plea,  or  for  judgment  non  obstante 
veredicto,  on  the  ground  that  the  plea  alleged,  not  that  the  defendants  were  entitkd 
to  administration,  but  that  they  wished  to  have  an  opportunity  of  raising  that  poiat 
in  some  other  court 

April  28.— Channell  Serjt  (with  whom  was  H.  Hill),  in  last  Easter  Term  (a/,  shewed 
cause.  The  plaintiffs  here  contend  that  they  in  effect  represent  John  Imnan,  the 
husband  of  tlie  party  whose  will  is  in  question,  as  hemg  tke  e»cutors  d  hia  sarnriBg 
esncutor.   The  defendants,  on  the  other  hand,  claim  under  the  j^tpointaaent  made  m 

(ay  See  1  Carr.  &  Marshm.  82. 

(a)'  Cor,  Tindal  C.  J.,  Coltman,  Erakine  and  Creaswell  JJ. 
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the  wUI  of  Sarah,  the  wife.  The  prohibition  was  originally  moved  for  on  the  ground 
that  tiie  Ecclesiastical  Court  could  not  decide  the  question  whether  a  feme  covert  had 
the  power  to  make  a  will.  But  the  question  raised  upon  t^ese  pleadings  is,  whether, 
iccording  to  the  practice  of  the  Court  of  Chancery,  it  is  not  necessary  that  some 
nobate  should  be  granted  of  the  will  in  question,  in  order  to  enable  that  court  to 
[1068]  determine  Aether  the  power  to  make  such  will  existed ;  and  if  it  did  exists 
▼hflther  it  had  been  properly  pursued.  That  court  is  clearly  the  proper  tribunal  to 
deode  the  question  whether  the  husband  so  acted  as  to  m^e  the  deed  of  appointment 
operate  against  him,  and  also  the  question  whether  the  power  of  the  wife  has  been 
properly  executed.  And  it  was  elearly  established  by  tiie  evidence  that  the  Court  of 
Cbueeiy  will  not  act  in  die  ease  unleaB  there  be  some  penson  before  it  representing 
Suah  Inman.  The  defendants  do  not  set  up  tiie  right  of  the  Ecclesiastic^  Court  to 
decode  the  question  as  to  the  validity  of  the  will,  but  merely  its  right  to  grant  the 
probate  valeiat  quantum.  The  defendants  have  alleged  that  tbe  Court  of  Chancery 
woold  not  act  without  a  limited  administration.  The  substance  of  this  issue  is  that 
there  must  be  some  one  to  represent  the  wife  in  Chancery,  at  least  to  the  extent  of  the 
estate  to  be  there  dealt  with ;  and  the  defendants  having  proved  the  affirmative,  are 
entitled  to  the  verdict,  although  it  was  shewn  that  the  &)urt  of  Chancery  would  also 
act  upon  a  general  administration  cum  testamento  annexo.  The  defendants  proposed 
to  state  the  minimum  of  duty  to  be  performed  by  the  Ecclesiastical  Court  in  order  to 
nttsfy  the  Court  of  Cbanceiy — namely,  that  at  least  there  must  be  a  limited  adminis- 
tntam :  and  that  was  (voved — ^though  it  was  also  proved  that  if  more  were  obtuned 
bm  ^  Ecclesiastieal  Court,  that  would  form  no  objection  in  the  Court  of  Chancery, 
Ae  ksser  being  contained  in  tiie  greater. 

If  the  defendants  are  entitled  to  the  verdict,  the  next  question  is  whether  the 
t^ntaffi  can  have  judgment  noii  obstante  veredicto.  The  proceedings  in  this  case 
originate  in  the  stat  1  W,  4,  c.  21,  s.  1,  under  which  the  only  judgment  that  the  court 
can  give  is,  either  that  the  writ  of  prohibition  do  or  do  not  go,  as  justice  may  require. 
Now,  justice  does  not  require  the  writ  to  issue  in  this  case.  If  it  had  been  shewn  that 
the  decision  of  [1067]  the  Ecclesiastical  Court  would  have  been  binding  in  a  matter 
over  which  the  temporal  courts  have  jurisdiction,  then  ihe  writ  sboald  have  issued ; 
bat  it  is  shewn  that  the  decision  of  that  court  will  leave  the  question  to  tiie  ultimate 
dedsion  of  the  Court  of  Chancery,  which  must  decide  upon  the  validity  of  the 
Mipointment  ^  the  wtfe.  The  only  ground  upon  which  {Honibition  can  issue  to  tiie 
nclesiastical  Court  is  that  it  is  going  to  decide  a  point,  and  to  decide  it  agunst  the 
temnorat  htv  (a). 

Unless  Uie  Ecclesiastical  Court  first  ^nts  a  probate,  the  Court  of  Chancery  will 
Bot  entertain  the  question  as  to  the  validity  of  the  appointment.  The  result  of  the 
aathorities  upon  this  point  is  thus  stated  in  Williams  on  Executors  (b).  "  It  often 
occurs  that  the  will  of  a  married  woman  is  made  in  pursuance  of  an  a^eement  before 
nuttriage,  or  of  an  agreement  made  after  marriage  for  consideration.  Wills  of  married 
women  made  under  such  circumstances  fall  under  the  same  rules  as  those  made  by 
fwnes  covert  by  virtue  of  a  power.  Although  a  different  rule  formerly  prevailed,  a 
testamentary  appointment  of  such  a  nature  by  a  wife  cannot  now  be  nuMie  available, 
ntiier  at  law  or  equity,  without  probate.  The  Ecclesiastical  Courts,  however,  will 
^ow  such  aroointment  to  be  proved  without  tiie  husband's  consent,  (the  probate  being 
findted  to  the  property  comprised  in  l^e  power),  although  their  former  {wactice  was 
to  require  the  husband's  concnirenoe  before  they  would  admit  the  instrument  to 
probate.  Formerly  the  Ecclesiastical  Courts  did  not  take  upon  themselves  to  enter 
with  any  great  minuteness  into  the  construction  of  the  powers  under  which  wills  of 
this  kind  were  executed,  or  as  to  the  due  compliance  with  their  conditions.  But  it 
ia  now  established  that  the  court  of  probate  is  bound  to  decide  in  the  [1068]  first 
instance  whetlier  the  power  has  been  duly  executed  before  it  gives  the  instrument  the 
wnction  of  its  seal.  Yet,  if  the  court  feel  any  real  doubt  on  the  point,  it  seems  the 
safer  course  to  admit  the  paper  to  probate :  inasmuch  as  the  production  of  such  a 
probate  will  not  alone  be  sufficient  to  induce  a  court  of  equity  to  act  upon  it ;  for, 
with  respect  to  other  special  circumstances  which  may  be  required  to  give  the  instru- 
ment effect  as  a  valid  appointment,  viz.  attestation,  sealing,  &c  the  temporal  courts 

(a)  See  Burdet  v.  Teley,  12  A.  &  £.  233 ;  4  P.  &  D.  452. 

(ft)  Fk.  45,  3d  edit  And  see  A.  3  £.  3,  Itin.  Nott  Fite.  Abr.  tit  Devise,  pL  13. 

Digitized  by  Google 


438 


TUCKER  V.  INMAN 


have  never  been  contented  with  the  judgment  of  the  spiritiuJ  court :  whilst,  on  ttie 
other  hand,  if  the  court  of  probate  should  reject  the  paper,  its  decision  would  be 
final ;  as  the  court  of  construction  will  not  proceed  to  the  consideration  of  the  effect 
of  any  testamentary  paper  till  it  has  been  proved  in  the  proper  ecclesiastic^  couii" 
That  statement  is  fully  borne  out  by  what  is  said  by  Lord  £laon  C.  in  Rich  v.  CbieU 
(9  Ves.  376),  by  Lord  Mansfield  G.  J.  in  Stone  v.  Fon^  (2  Dougl.  707^  and  I7  tiie 
case  of  Boss  v.  Etoer  (Siigd.  on  Pow.  6th  edit  p.  387,  oit  3  Atk.  166),  referred  tol^ 
Lord  Mansfield  G.  J.  in  JeaJcm  v.  fFhU^ume  (1  Buss.  431).  These  authorities  dww 
that,  although  the  decision  of  the  Ecclesiastical  Court  established  the  fact  of  there 
having  been  a  will,  it  is  worth  nothing  unless  there  has  been  an  appointment  pTop«ly 
made  in  pursuance  of  the  power  ;  and  upon  that  fact  the  Court  of  Chancery  will  deter 
mine.  The  defendants  will  be  concluded  if  the  writ  issues  ;  the  plaintiff,  on  Hxe  other 
hand,  will  not  be,  if  it  is  refused. 

Tiie  learned  serjeant  then  proceeded  to  argue  that  the  second  branch  of  the  rule 
must  fail  upon  another  ground,  namely,  that  the  plaintiffs  could  only  claim  a  ri^t  to 
tke  oonsiderataon  of  the  question  upon  the  ground  that  they  were  the  legal  repre- 
sentatives of  John  Inman,  the  husband ;  it  appeared,  however,  that  his  executors  nad 
taken  out  a  jH^rogative  probate,  but  tluit  [1089]  the  plaintiffs,  as  t^e  execatore  d  hia 
surviving  execute,  had  only  taken  out  a  diocesan  probate ;  and  t^t  therefore  tlw 
chain  of  representation  was  incomplete.  He  cited  1  Williams'  Executors  (3d 
p.  231) ;  FouHer  t.  Richards  (6  Rusa.  39) ;  Jemegdu  v.  Baxter  (6  Sim.  568).  /»  tie 
Goods  0/  FoweU  (3  Hagg.  195) ;  and  Twsford  v.  TraiU  (7  Sim.  ^92).  Bat  upon  this 
point  the  court  gave  no  opinion. 

Manning  Serjt,  in  support  of  the  rule,  contended  upon  the  last  point,  that  the 
defendants  ought  to  shew  by  distinct  allegations  that  the  probate  was  wrong.  Omnia 
presumuntur  rit6  esse  acta.  The  prerogative  probate  would  operate  as  a  diocesan 
probate  until  repealed,  or  bona  notabilia  out  of  the  diocese  may  have  been  reduced  into 
pOBsession  between  the  two  probates.  But  unless  the  defendant's  tatle  to  the  inter 
lerence  of  the  Ecclesiastical  Court  be  made  out,  they  have  no  right  to  compel  even  a 
tortious  holder  to  bring  the  document  into  the  Ecclesiastical  Court. 

As  to  the  general  ^uestaon,  it  is  true  that  if  the  parties  have  any  equity,  the  Court 
of  GhiuieeiT  will  administer  it,  asxd  the  partaes  must  be  before  the  court  to  enaUe  it 
to  do  so.  But  the  first  stt^  is  to  shew  that  the  Ecclesiastical  Coiut  has  jurisdiction 
to  entertain  the  case  and  admit  the  will  to  proof ;  and  that  question  will  depend  upcn 
the  due  creation  of  the  power  to  Mrs.  Inman  to  make  a  will.  This  point  is  to  be 
determined  by  the  temporal  courts  generally,  and  not  exclusively  or  primarily  by 
courts  of  equity.  The  question  whether  the  assent  of  the  husband  was  given,  is  fm  the 
temporal  courts.  [Cottman  J.  Can  a  married  woman  make  a  will  merely  with  the 
assent  of  her  husbaud  1]  It  is  submitted  that  she  can.  [TindaJ  C.  J.  Can  she  do 
so  at  common  lawT  In  Com.  Dig.  tit.  Devise  (6.)  which  is  headed  Who  may 
devise,  a  [1070]  married  woman  is  not  mentioned  (a).]  A  married  woman  m^t 
always  make  a  bequest  of  chattels  with  the  consent  of  her  husbwd  (b).  [Cm- 
man  J.  It  is  certainly  laid  down  in  Blackatone's  CommentKriea  that  a  mamect  womin, 
by  her  husband's  licence,  may  make  a  testament  (e).] 

The  fallacy  upon  which  the  whole  of  the  argument  on  the  other  aide  turns  is  thi^ 

(a)  Sed  vide  ibid.  Devise  (H.)  headed,  Who  not,  tit  (H.  3),  Feme  covert;  where 
it  is  said,  "  If  an  husband  covenants  or  agrees  before  marriage,  that  his  wife  shail  make 
a  will,  though  it  be  a  void  will,  the  disposition  by  it  shall  be  good.  R.  Cro.  Car. 
219,  376,  597.  K  Cro.  El.  27."  And  again,  "So  if  a  wife  devises  hy  will,  and  the 
husband  assents  to  it  after  her  death,  it  will  foe  good.  Semb.  1  Bol.  608,  L  23. 
R.  1  Mod.  211."  But  the  last  of  these  authoritiea  has  no  referenoe  to  an  aaaent  of 
the  husfoand  after  the  wife's  death. 

(b)  See  the  authorities  on  this  subject  collected  in  1  Wms.  Executors,  43,  et  aeq. 
3ded. 

(c)  2  Bl.  Com.  498t  citing  Dr.  &  St  dial.  1,  c.  7.  But  there  does  not  af^ear  to  be 
anydiing  in  the  chapter  dtra  to  authorise  that  position.  The  learned  ocnmnentator 
adds,  **out  such  licence  is  more  properly  his  assent;  for  unless  it  be  given  to  the 

Earticnlar  will  in  question,  it  will  not  be  a  complete  testament  oven  t^ou^  the 
luband  beforehand  hath  given  her  permission  to  make  a  wilL"    (Citing  Bra.  Abr. 
tit  Devise,  34.    2  StnL  891.) 
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that  because  the  ^tait  of  a  probate  is  necessary,  in  order  to  ave  the  Court  of  Chancery 
joriadiction  to  examine  into  the  rights  of  the  parties,  therefore  the  Ecclesiastical 
Court  must  be  allowed  to  enquire  whether  the  power  to  make  a  will  has  been  well 
executed  or  not  The  grant  of  probate  is  not  a  mere  form  to  enable  a  party  to  try 
his  right  in  equity.  The  question  in  the  case  is,  whether  the  instrument  of  1802, 
eiviDg  the  power  to  Mrs.  Inman  to  make  a  will,  was  properly  executed,  it  not  having 
been  executed  by  her  husband ;  and  that  question  is  clearly  one  for  the  common 
kw  courts.  If  any  other  circumstanoes  existed  which  gave  such  a  power  to  the 
wif^  such  as  the  assent  of  the  husband,  those  facts  should  have  been  alleged  by 
the  defendants,  and  this  court  would  then  have  decided  upon  their  validity.  But  they 
have  allied  nothing  to  oust  this  court  of  its  jurisdiotion  to  issue  a  prohibition. 
[1071^  [ColbnaD  J.  But  what  has  the  EoclesiasticiU  Court  done  as  yet  in  excess  of 
their  junadiotion  1  They  have  merely  issued  a  citation.  If  Mrs.  Inman  had  the  assent 
(tf  her  husband  she  might  make  the  will,  and  they  may  then  grant  the  probato.]  But 
if  the  power  to  make  the  will  is  contested,  they  cannot  decide  on  the  validity  of  the 
power.  [Coltman  J.  How  is  the  assent  to  be  tried  1  Cannot  they  inquire  into  that  f] 
The  cases  cited  on  the  former  argument  (a)'  shew  that  they  cannot,  and  that  the 
question  is  one  exclusively  for  the  common  law  courts.  [Coltman  J.  But  the  common 
lav  courts  cannot  grant  the  probato.]  Two  stops  are  required,  the  lirst  is  to  inquire 
if  the  married  woman  had  the  power  to  make  a  wilL  Then,  if  that  power  be  established, 
eiUwr  by  the  assent  of  the  interested  parties  in  not  contosting  the  will,  or  by  the 
dsoiaion  of  the  common  law  courts  in  refusing  a  prohibition,  or  in  granting  a  oonsulta- 
tioD,  the  Ecclesiastical  Court  may  proeeed  to  grant  probate.  [Ei^oe  J.  Although 
the  deed  of  1802  was  not  exeouted  by  the  husband,  the  defendants  contend  that  his 
eonduct  was  equivalent  to  an  execution  by  him.]  Then  that  fact  ought  to  have  been 
■0  ideaded  that  the  plaintiffs  might  have  traversed  it,  the  assent  or  non-assent  of  the 
hoBDand  being  a  question  of  fact  They  might  have  pleaded  that,  though  John  Inman 
did  not  execute  the  deed,  he  acted  upon  the  provision  enabling  him  to  dispose  of  the 
nnilus  rents,  and  thereby  assented  to  the  power  contained  in  the  deed  for  his  wife  to 
make  a  will.  [Erskine  J.  Would  not  that  have  been  pleading  evidence  T]  Perhaps 
it  mi^ht ;  but  the  plaintifis  might  have  danurred  generally,  and  have  thus  raised  the 
questioD.  Or  the  defendants  midit  have  pleaded  the  husband's  assent  broadly,  and 
the  pkinti£k  might  have  traversra  the  all^tion.  [Channell  Serjt  The  defendants 
nHi-[LOT^taid,  not  that  there  was  an  assent  by  we  husband,  whidi  would  render 
the  power  to  make  a  will  good  at  law,  but  that  uiere  wen  oirounutances  sufficient  to 
make  it  a  good  power  in  equity  i^nst  the  husband.  It  would  have  been  of  no  use 
dterefore  to  plead  that  of  which  this  court  could  take  no  useful  notice.  The  defenduits 
■ay  tiiat,  according  to  the  rules  of  equity,  they  were  entitled  to  relief ;  and  the  plaintiSs 
have  admitted  this  allegation  by  not  traveraine  it]  The  plea  states  that  "  the  defen- 
daats  had  good  grounds  for  exhibiting  their  bill  of  complaint,"  not  that  they  were 
entitled  to  relief.  [Erskine  J.  referred  to  Bex  v.  Bettmoarth,  2  Stra.  891,  IIU,  1118.] 
But  supposing  John  Inman  the  husband  to  have  assented  to  the  making  of  a  will,  yet 
IS  (here  was  no  assent  hy  him  as  executor  to  the  bequest  to  the  nephew,  the  interest 
would  pass  to  Tucker  and  Whitley,  l^e  personal  representatives  of  both  hiuband  and  wife. 
Cur.  adv.  vult 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the  court 

The  plaintifb  in  this  case  declared  in  prohibitioo,  and  the  declaration  stated  a 
marriage  settlement,  in  which  certain  hereditaments  were  conveyed  by  one  George 
Inman,  clerk,  the  settlor,  to  trusted  in  fee,  upon  the  trusts  therein  mentioned,  with  a 
power  of  appointment  by  deed  to  the  husband,  (the  settlor,)  amongst  the  children  of 
the  muriage ;  and  also  stated  a  subsequent  deed  made  in  exercise  of  such  power  of 
^V^tment,  whereby  the  husband  appointed  (amongst  other  things)  one  moiety  of 
the  settled  premises  to  the  use  of  such  person  or  persons  as  Sarah  Inman  (one  of  the 
children  of  ^e  marriage,  and  at  that  time  the  wife  of  John  Inman)  should  by  deed  or 
will  appoint ;  and  in  which  deed  of  appointment  was  contained  a  power  of  sale  of  the 
•cttlea  hereditaments,  and  a  direction  to  the  trustees  (a)*  to  lay  out  the  [1073]  net 

(a)'  Awa.  1  Mod.  21 1 ;  Brook  v.  Turner,  2  Mod.  170 ;  Jmkin  v.  WTiiUJunuie,  1  Burr. 
431 ;  Scammdl  v.  frUkmatm,  2  East,  552.    Vide  ante,  vol.  i.  p.  527,  528. 

(a)*  Le.  to  Inman  and  Whitney,  trustees  in  the  now  reciting  deed  of  1796,  not  the 
trustees  of  the  settlement  of  1760. 
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proceeds  of  such  sale  in  goTernment  or  other  good  security,  «id  to  pay  the  proceeds 
thereof  into  the  hands  of  Henry  Inmsn  and  Sarah  Inman,  equally  between  them 
absolutely,  but  not  giving  any  power  of  appointment  of  the  proceeds  to  Sarah ;  and 
the  declaration  further  proceeded  to  state  tiie  sale  of  the  said  hereditaments  and  the 
placing  of  the  money  obtained  thereby  in  the  names  of  the  eaad  trustees,  and  to  set 
out  a  deed  bearing  date  the  24th  of  February  1802,  expressed  to  be  made  between 
one  Qeorge  Inman,  the  eldest  son  of  the  marriage  of  the  one  part,  and  other  trustees 
{the  said  John  Inman,  and  one  John  Whitley)  of  the  other  part,  but  which  was  not 
executed  by  the  laat-mentaoned  trustees,  by  which  George  Inman,  the  son,  in  order  to 
carry  into  effect  the  intmtion  of  iha  settlor,  as  expressed  in  his  deed  of  appointment, 
directed  and  declared  Uiat  t^e  trustees  should  stand  possessed  ot  the  said  proceeds  of 
the  sale  (amountii^  to  1050L),  as  to  one  moiety  thereof,  to  the  use  (rf  such  person  or 
persons  as  Sarah  Inman,  the  wife,  should  by  deed  or  will  appoint,  and  in  default  d 
appointment  to  George  Innuui,  the  son ;  and  the  declaration  then  stated  that  Sarah 
Inman  died  in  the  lifetime  of  her  husband  John  Inman,  having,  before  her  death, 
executed  an  instrument  purporting  to  be  a  testamentwy  appointment  of  her  said 
moiety,  whereby  she  bequeathed  the  interest  to  her  husband  for  his  life,  and,  after  his 
death,  the  principal  to  her  nephew  John  Inman ;  and  the  decliuration  lastly  proceeded 
to  allege  that  William  Tucker,  one  of  the  plaintiffs,  as  one  of  the  next  of  kin  of  John 
Inman,  the  husband  (a),  had  a{n^ed  to  the  Prerogative  Court  of  Canterbury  for  leMera 
of  administration  to  the  goods  and  chattels  of  Sar^  Inman,  for  the  purpose  oi 
administering  the  same  unongst  the  residuary  legatees  under  tiie  will  of  John  Innuui 
her  husband ;  and  that  thereupcHi  tiie  defencunts  cited  the  plaintoffi  imto  the  [10741 
FrerogatiTe  Court,  requiring  tnem  to  bring  into  court  tiie  original  will  of  the  aaid 
Sunk  Inman,  and  to  shew  cause  why  letters  of  administration,  wit^  t^e  will  annexied, 
of  the  goods  of  the  said  Sarah  Inman,  deceased,  should  not  be  granted  to  them,  the 
defendants,  as  purchasers  of  the  interest  given  by  such  will  of  the  said  Sarah  to  her 
nephew  John  Inmui ;  and  the  plaintiffs  then  suggesting  in  their  declaration  that,  by 
the  laws  of  this  realm,  a  feme  covert  cannot  make  any  will  or  testament^  or  any  instru- 
ment in  the  nature  of  a  will  or  testament,  without  having  authority  from  her  faosband 
for  that  purpose,  which  it  is  alleged  the  said  Sarah  Inman  had  not;  and  that  the 
determining  whether  such  feme  covert  had  such  authority  is  not  matter  of  eccleeiaatical 
cc^nixanoe,  but  hekoigs  to  the  courts  of  common  law,  the  plaintiffs  ipray  Her  Majeet^s 
wnt  of  jnohibition  from  this  conri^  directed  to  the  proper  judge  of  the  VnTogaXxn 
Court,  to  ^Ht>hibit  that  court  from  iHrooeedin^  therein. 

To  this  declaration  Hhe  defendbnte  put  in  a  idea  stating  their  title  to  the  sum 
bequeathed  by  the  will  of  the  said  Sarah  Inman  by  their  purchase  of  the  same,  and 
that  they  were  about  to  file  a  bill  in  Chancery  for  the  purpose  of  enforcing  their 
equitable  right  thereto ;  "  and  that  by  the  course  and  practice  of  the  said  court,  in 
o^er  to  obtain  the  adjudication  of  the  said  court  upon  the  validity  in  equity  o(  the 
sfud  ap^intment  so  made  by  the  said  Sarah  Inman,  it  was  and  is  necessary  that  letters 
of  administration  with  the  will  umexed  should  be  granted  to  some  person  or  persons 
limited  so  far  only  as  it  concerns  all  the  right,  title  and  interest  of  her  the  said  Sarah 
Inman  in  and  to  the  sum  of  money  which  she,  by  virtue  of  the  indenture  in  the  T^ea 
first  mentioned,  had  a  right  to  dispose  of,  and  had,  by  the  said  will,  disposed  ot 
accordingly ;  but  no  furtJur  or  otherwue,  to  the  end  that  such  administrator,  with 
tiie  said  [Itfnn  will  annexed,  but  limited  as  aforesaid,  might  be  made  a  party  to  tiie 
said  suit  in  Chanoeiy ; "  and  the  plea  th«i  alleged  the  refusal  of  the  plaintiffs  to  pro- 
pound the  will  for  the  purpose  of  such  limited  administration  in  order  to  prev«it  the 
defendants  from  proceeding  to  enforce  their  rights. 

To  this  plea  the  plaintiffs  put  in  a  replication,  concluding  with  a  formal  txavarse  oC 
the  rule  and  practice  of  the  Court  of  Ghamoery,  as  above  set  for^  in  ^e  plea,  on  whuA 
traverse  the  issue  was  joined. 

At  the  trial  before  me  the  jury  found  a  verdict  for  the  defendants ;  and  as  to  that 
part  of  the  plaintiff's  motion  which  seeks  to  enter  the  verdict  for  the  pUdntaflh,  upon 
looking  at  the  form  of  the  traverse,  and  c(Hnparing  it  with  the  evidence  at  the  trials 
we  are  salaiEded  that  the  verdict  was  properly  found  in  &vour  of  the  defendants. 
Iltere  was  very  stoong  evidence  to  diew  that,  in  the  case  of  a  will  made  by  a  married. 

(a)  As  (me  of  the  exeootors  of  the  surviving  exeontor  of  that  John  Inman,  supnu 
1065,  1066;  infra.  1078  (6). 
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wonan,  either  wit^  Uie  aamot  of  her  husband  or  under  a  power,  an  administrataon 
limited  to  the  lubject-maUer  of  die  bequest  txmtained  in  such  wUl,  is  the  usual  and 
jKopu'  fonn  of  adminiBtration ;  and  that  such  administration  is  required  by  the 
pactice  of  the  Court  of  Chancery  before  they  will  allow  any  party  to  claim  any 
interest  under  such  will.  It  appeared  undoubt^Iy  that  if  the  spiritual  court  were  to 
Ennt  a  larger  and  more  general  administration,  the  Court  of  Chancery  would  not  be 
dissatisfied  therewith,  nor,  on  that  account,  refuse  to  entertain  the  suit;  but  at  the 
ome  ^e  that  such  court  would  require,  at  the  very  least,  the  limited  administration, 
ud  would  not  allow  the  suit  to  proceed  without  it  But  the  real  meaning  of  the 
plea,  when  construed  with  reference  to  the  subject-matter  of  inquiry,  is,  that  it  is 
neoessary,  at  the  very  least,  that  a  restricted  administration  should  be  taken  out,  and 
that  an  administration  with  less  extended  power  would  not  be  sufficient.  And  that 
[lOWj  pt^KMition  was  fully  borne  out  by  the  evidence  at  Uie  trial. 

Witn  respect  to  the  motion  for  judgment  non  obstante  veredicto,  such  prayer  can 
oily  be  granted  where  the  plea^  though  admitted  to  be  tme  in  fact,  discloses  no  legal 
WKwer  to  the  declaratioD.  The  question,  therefore,  in  this  case,  is,  whether  the  plea 
bas  disclosed  such  matters  of  fact  as  will  bring  the  cose  within  the  principle  of  those 
decided  cases  in  which  the  spiritual  court  has  for  a  very  lon^  period  of  time  been 
permitted  to  grant,  and  has  been  in  the  habit  of  granting,  a  limited  administration  to 
the  will  of  a  married  woman. 

The  general  rule  undoubtedly  is,  that  the  spiritual  court  has  no  jurisdiction  to 
grant  a(£miniBtration  in  the  case  of  the  testament  of  a  married  woman,  unless  such 
teUment  is  made  with  the  licence  or  consent  of  her  husband.  And  this  rule  is  so 
well  known  and  admitted  in  the  courts  thrauelves  that  a  will  of  a  married  woman, 
Bade  without  t^e  licence  of  tbe  husband,  would,  by  the  practice  of  those  courts,  be 
CDOsidered  as  a  mere  nullity,  and  would  not  be  admitted  to  probate ;  Bransby  v.  Haines 
{Bar  George  I^e's  Keporte,  120).  But  Uie  rule  that  the  s^tual  court  shall  not 
wneise  jurisdiction  in  the  case  of  a  married  woman's  will  is  admitted  in  practice  to 
be  rabject  to  many  exceptions.  First,  as  already  stated,  the  rule  does  not  apply 
vhere  the  will  is  made  with  the  assent  of  the  husband,  in  which  case  the  spiritual 
court  is  allowed  to  entertain  the  question  whether  made  with  his  assent  or  not. 
Another  exception  is,  where  the  wife  takes  in  character  of  executrix,  and  her  will  is 
confined  to  matters  and  things  which  she  takes  in  that  character,  in  which  case  she 
nay  make  the  testament  wiUiout  the  husband's  assent,  and  the  ecclesiastical  court 
laty  ^rant  admiuistoaticn.  A  third  class  of  exceptions  is,  where  [1077]  the  will  of  a 
■luned  womao  is  made  in  pursuance  of  an  agreement  with  the  husband  before 
■arrii^  or  an  agreranent  with  oonsideration  after  marriage.  These  are  acknowledged 
oeeptioiu^  aa  to  which  the  ecclesiastical  courts  have  been  accustomed  for  a  very  long 
period  to  inquire  into  the  facte  of  each  case,  whether  there  was  an  assent  of  the 
•ubaDd,  whether  tiie  will  is  made  in  conformity  with  the  power,  whether  there  exists 
ndt  agreement,  and  the  like ;  and,  when  satisfied,  to  grant  a  limited  administration, 
noR  the  ground  that  t^ose  questions  could  not  be  entertained  or  litigated  in  a  court 
01  law  or  equity,  without  administration  having  been  first  obtained  in  a  spiritual 
eourt:  see  the  authorities  collected  in  Williams  s  Law  of  Executors,  vol.  i.  p.  43, 
etseq^  (3d  edit). 

The  question  therefore  is,  whether  the  ground  upon  which  the  defendants  rest 
(Ittir  claim  to  a  limited  administration  in  their  plea,  does  not  fall  substantially  within 
the  principle  of  some  of  those  acknowledged  exceptions ;  and  we  think  there  is  reason- 
sUe  ground  for  holding  that  it  falls  within  such  prindple.  The  defendants  rest  their 
elsim  to  the  right  of  administration  with  the  will  annexed  of  Sarah  Inman  limited 
u  befne  mentioned,  upon  the  ground  diat  they  shall  be  able  to  prove  that  her 
bushaod,  who  survived  her,  so  acted  and  conducted  himself  in  her  lifetime,  and,  after 
her  death,  with  respect  to  tiie  provisions  of  an  indenture  of  the  24th  of  February 
1^2,  that  a  court  of  equity  would  deem  him  to  have  elected  to  take  under  the  pro- 
visions of  that  deed.  And  we  think,  that  whether  the  facts  are  to  be  taken  as 
HDOunting  to  an  election  strictly  and  properly  so  considered,  or  as  amounting  to  an 
implied  assent  on  the  part  of  the  husband  to  his  wife's  making  her  wUl,  in  either  case 
it  IB  within  the  spirit  and  meaning  of  that  exception  to  [1078]  the  general  rule,  which 
holds  that  a  will  made  with  the  husband's  assent,  is  provable  in  the  spiritual  courts. 
And  we  think  further,  that  when  it  is  alleged  upon  the  pleadinjn,  and  is  found  by 
the  verdict)  diat  tiie  defenduits  oould  not  in  any  way  set  up  or  litigate  th^  claim 
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before  the  Court  of  Chimoery,  without  a  limited  administeatioQ,  if  we  were  to  gnnt 
the  present  iirohibition,  it  would,  in  effect,  amount  to  a  denial  of  justice  (a). 

■  After  all,  the  allowing  1^  limited  administration  to  issue  is  a  matter  of  littie  real 
consequence  to  the  interests  of  the  parties.  The  money  being  rested  in  the  names  of 
trustees,  whether  the  plaintiffs,  as  next  of  kin  {by  of  the  husband,  take  admioistrataoD 
of  the  wife's  assets,  or  the  defendants  take  limited  administration,  with  tiie  will 
annexed,  to  the  wife ;  in  either  case  the  money  cannot  be  reached  without  the  inter- 
vention of  the  Ckjurt  of  Chancery ;  and  the  question,  whether  the  assent  of  the  husbsnd 
has  been  given,  or  whether  the  husband  has  made  his  election  to  take  under  the  deed, 
and  has  thereby  waived  his  right  to  object  to  his  wife's  power  to  make  a  testament 
may  and  will  be  as  thoroughly  contested  and  invwtigsted  before  that  court  ss  if  the 
admimstration  had  not  been  granted. 

For  the  reasons  which  we  have  given,  we  tiiink  this  rule  must  be  discha^ed. 

Bule  dischaiiged. 

[1079]    Ex  PARTK  TUCKBR,  IN  THE  MaTTKR  OF  InuAN.     Nov.  24,  1842. 

The  party  in  whose  favour  judgment  is  given  in  an  action  of  prohibition  is  eotiUed 
to  the  costs  of  tile  application  for  a  writ  of  prohibiticm  witiiout  obtaining  a  tulB  for 

such  costs. 

Channell  Serjt.  applied  for  a  rule  nisi  that  the  original  rule  herein,  for  a  writ  of 
prohibition,  which  had  been  obtained  in  Easter  term,  1840,  and  which  had  be» 
enlarged  in  Trinity  term  following  (ante,  vol.  i.  p.  519),  should  be  disdiaiged,  with 
costs.    He  referred  to  the  statute  1  W.  4,  c.  21,  s.  1  (bf. 

[108(Q  Maaning  Serjt,  contii,  submitted  tiiat  if  tiie  defendants  w«e  entitlfld  to 
oosts  under  the  statute,  me  court  need  not  interfere. 

(a)  Qu»re  whether,  supposing  the  defendants  to  have  had  any  right,  tliey  mi^l 
not  have  pleaded  that  right  as  an  answer  at  common  law  to  the  declaration  in  prcdwx- 
tion.  This  point,  upon  which  the  rule  nisi  for  arresting  the  judgment  was  obtained, 
supra,  1065,  and  was  attempted  to  be  supported,  supra,  1071,  1072,  does  not  aj^vr 
to  be  adverted  to  directly  or  indireotiy  in  the  judgment. 

The  object  of  the  motion  for  a  prohibition  was,  to  secure  to  the  parties  tiie  benefit 
of  a  cheap  and  speedy  decision  in  a  court  of  law,  of  the  common  law  question  as  to 
the  existence  of  assent  on  the  part  of  the  husband, — whether  that  assent  was  to  be 
evidenced  by  writing,  or  by  acta  done, — instead  of  their  embarking  in  a  chancery  suit 
This  object  the  defendants  succeeded  in  defeating. 

{by  Supra,  1073  (a). 

(by  By  which,  after  reciting  "  that  the  fiUng  a  suggestion  of  reoord  os  i^^dicatioa 
for  a  writ  of  prohibition  was  productive  of  unnecessary  expense,  and  the  allegation  <rf 
contempt  in  a  declaration  in  prohibition  filed  before  writ  issaed,  was  an  nnneoeasaiy 
form,  and  that  it  was  expedient  to  make  some  better  provision  for  payments  of  oosti 
in  cases  of  prohibition ; "  it  is  enacted,  tiiat  "  it  shall  not  be  necessary  to  file  a 
suggestion  on  any  application  for  a  writ  of  prohibition ;  but  such  application  nuT 
be  made  on  affidavits  only ;  and  in  case  the  party  applying  shall  be  directed  to 
declare  in  prohibition  before  writ  issued,  such  declamtion  shall  be  expressed  to  be  oo 
behalf  of  su(^  party  only,  and  nol^  as  heretofore,  on  behalf  of  the  party  and  His 
Majesty,  and  shall  contain  and  set  forth,  in  a  concise  manner,  so  much  ooly  of  the 
proceedings  in  the  court  below  as  may  be  necessary  to  shew  the  ground  of  the  apV^t^ 
tion,  without  alleging  the  delivery  of  a  writ  or  any  oontemp^  and  shall  ocMielaae  hj 
praying  that  a  writ  m  prohibition  may  issue ;  to  which  declaration  tbe  party  ddoidanft 
may  demur,  or  plead  such  matters  by  way  of  traverse  or  otherwise,  as  may  be  pt^MT 
to  shew  that  the  writ  ought  not  to  issue,  and  conclude  by  praying  that  such  writ  may 
not  issue ;  and  judgment  shall  be  given  that  the  writ  of  prohibition  do  or  do  not 
issue,  as  justice  may  require ;  and  the  party  in  whose  favour  judgment  shall  be  giveD, 
whether  on  nonsuit,  verdict  demurrer  or  otherwise,  shall  be  entitled  to  the  ooiti 
attending  the  application  and  subsequent  proceedings,  uid  have  juc^ment  to  recover 
the  sune ;  and  in  case  a  verdict  shall  be  given  for  ^e  party  plaintiff  Id  such  decUn- 
tion,  it  shall  be  lawful  for  the  jury  to  assess  damages,  for  which  judgment  shall  also 
be  given ;  but  such  assessment  shall  not  be  necessary  to  entitie  the  puintiff  to  eosU* 
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The  court,  however,  granted  the  rule  nisi ;  but  the  matter  was  ultimately  referred 
to  a  judge  at  chambers.  And  the  parties  attended  before  Coltman  J.  on  the  7th  of 
December,  when  the  learned  judge  made  an  order  (which  was  afterwards  made  a 
rokof  court)  discharging  tiie  rule  of  Easter  term,  1840.  The  defendant's  costs  of 
all  tlie  {ffoceedings  were  afterwards  taxed  and  ^owed  under  tiie  statute  without 
anilflL 


BoDSON  V.  Wkntworth,  Esquibb.   Not.  17,  1842. 

[S.  C  6  Scott,  N.  B.  821 ;  12  L.  J.  C.  F.  59 ;  6  Jur.  1066.] 

Bales  of  flax  sold  by  A.  in  London  to  B.  residing  at  JGckley  Mill,  are  addressed  to 
**R  Mickley,"  and  are  shipped  for  Hull  under  a  bill  of  lading  m^ng  them 
deliverable  "  at  the  port  of  Boroughbridge  for  B.,  Mickley  Mill"  The  baleB  are 
forwarded  from  Hull  to  Boroughbridge  by  water-carriage,  and  are  deposited  there 
in  the  warehouse  of  C,  a  party  unconnected  with  the  carriers,  who  was  in  the 
hatnt  of  receiriqg  goods  for  B.  and  holdi^  them  at  B.'s  risk,  mid  without  char^i^ 
warehousfr-rent^  until  fetched  away  hy  3.  m  ddirered  to  otiher  persons  by  B.a 
wdff. — The  tnuuituB  is  at  an  end,  and  flie  bales  cannot  be  stopped  by  A.  upon  the 
insolTency  of  B.  although  B.  has  exercised  no  act  of  ownership  over  them. 

Trorer  for  100  bales  of  flax.  Fleas ;  not  guilty,  and  not  possessed. 
At  the  trial  before  Lord  Denman  G.  J.,  at  the  last  assizes  for  Yorkshire,  it 
speared  that  the  action  was  brought  against  the  sheriff  of  that  county  under  the 
following  circumstancee : — ^The  plaintiff  was  a  flax  merchant  in  London,  who  for  many 
TMTB  past  had  had  dealings  witn  one  Thomas  Weatherald,  a  flax-spinner,  residing  at 
Mickley  Mill,  about  thirteen  miles  from  Boroughbridge,  in  Yorkshire.  The  goods 
vhich  Weatherald  had  from  time  to  time  purchased  of  the  plaintiff,  were  usually  sent 
I7  sea  to  York  or  Hull,  and  thence  [IMl]  by  canal  to  Boroughbridge,  or  sometimes 
to  Bipon ;  from  which  places  they  were  conveyed  to  Mickley  Mill,  sometimes  by 
CHiier,  sometimes  in  Weatherald's  own  carts.  On  the  16th  of  August,  1841, 
Weatherak)  ordered  (d  the  phuntiff  100  bales  of  jute  (a  species  of  flax  from  the  East 
Indies)  "to  be  sent  to  Boroughbridge,  as  usuaL'^  On  the  21st  of  August  the  flax, 
directed  «to  T.  Weathetakl,  Mickley  Mill,  near  Ripon,"  was  shipped  by  the  plaintiff  , 
«  board  a  vessel,  called  the  "  Laurel,"  l^en  lying  in  the  Thames.  In  the  bill  of 
lidiiig  the  "  Laurel "  was  described  as  "  bound  for  Boroughbridge,"  and  the  jute  was 
"to  be  delivered  at  the  aforesaid  port  of  Boroughbridge  unto  Mr.  Thomas  Weatherald, 
Miekley  Mill,  near  Bipon,  or  to  his  assigns,  ne  or  they  paying  freight  for  the  said 
gwds,  16s.  per  ton,  delivered  free  in  R)roughbridge,"  The  "Laurel"  arrived  at 
lork  in  due  course,  and  the  flax  was  transhipped  into  a  boat  belonging  to  the  Ripon 
Hy-boat  Company,  which  company  conveyed  goods  by  canal  from  York  to  Ripon. 
On  the  4tli  of  September  the  flax  was  landed  from  the  fly-boat  at  Boroughbridge, 
'"A  vas  lodged  there  in  a  wurehouse  belonging  to  the  Onse  Navigation  Company, 
vhich  had  no  connexion  mth  the  Fly-boat  Cmpany.  On  the  6tn  oi  September, 
Vnthendd  stomied  payment;  but  his  insolvency  was  not  known  to  the  pluntiff 
until  the  8th.  C&  t^t  day  tiie  phuntiff  wrote  to  the  canal  agent  at  Ripon,  desiring 
not  to  deliver  the  flax  to  Weatherald.  On  the  10th,  the  flax  was  seized  by  the 
defendant,  under  au  execution  against  Weatherald,  who  had  never  claimed  the  Am, 
<*  exercised  any  act  of  ownership  over  il 

The  agent  of  the  Fly-boat  Company  stated  that  goods  addressed  to  Weatherald 
always  put  by  him  into  the  warehouse  belonging  to  the  Ouse  Navigation 
Com{any,  unless  Weatherald's  carts  were  ready,  at  uie  time  of  landing,  to  receive 
^lenL  And  the  warehouseman  of  the  [108^  Ouse  Navigation  Company  added  that 
suds  so  received  were  considered  to  be  at  the  risk  of  WeathertQd,  as  no  wharfage  or 
vaiehouae  charges  were  ever  made  in  respect  of  them ;  and  that  when  he  sent  for  j 
A«R,  or  directed  them  to  be  delivered  to  thinl  pstfiies,  they  were  delivered  aocord- 
iD{^,  vititumt  any  fnrtiier  communioalaon  with  the  Fly-boat  Company.  I 

Chi  the  part  of  the  plaintiff,  who  insisted  Uiat  the  transitus  was  not  at  an  end, 
and  that  Ida  ririit  of  stoppage  had  f^wefore  been  properly  exercised,  James  v.  Qr^in 
n  M.  ft  W.  30.   B.  C.  after  a  new  trial;  2  M.  &  W.  623)  and  Jackson  v.  Nkhd 
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(fi  N.  C.  508 ;  7  Scott,  577)  were  cited ;  and  on  the  part  of  the  defendant^  WailmrA 
T.  Outhvaiie  (c)  and  Allan  v.  dripper  (2  C.  &  J.  218 ;  2  Tyrwh.  217). 

His  lordsmp  thought  that  the  transitus  was  at  an  end,  and  directed  a  verdict  for 
the  defendant ;  reserving  leave  to  the  plaintiff  to  move  to  set  it  aside  and  enter  avBrdiot 
for  himself  for  2491.,  the  amount  agreed  upon. 

Channell  Serjt.  on  a  former  day  in  this  term  (2d  of  November),  having  obtuoed 
a  rule  nisi  accordingly, 

Bompas  Serjt.  now  shewed  cause.   The  goods  had  reached  itmv  destiiuriiai,  m 
far  as  the  plaintiff  was  ooncemed,  when  they  were  landed  at  Boronghbiidge.  The 
Ouse  Navigation  Company  had  authority  to  receive  them  for  Weatheraid,  the 
consignee ;  and  the  goods  would  remain  in  their  wu^ouse  until  they  wwe  aeain  set 
in  motion  by  him.    The  right  of  stoppage  in  transitu  was  therefore  at  an  end.  The 
cases  rebed  upon  by  the  pmintifl  are  distinguishable.    In  James  v.  Gr^lvn,  thoagh  the 
goods  were  landed  at  a  wharf  by  the  directions  of  the  [1083]  consignee,  yet  it  wu 
clearly  proved  that  he  did  not  intend  to  take  possession  of  them  as  owner.  In 
Jackson  v.  Nichol,  the  goods  were  stopped  before  there  had  been  uiy  delivety  to  tlie 
consignee,  either  actual  or  constructive.    Dixon  v.  Baldwen  (5  East,  175)  is  a  sbrong 
authority  for  the  defendant.    In  that  case  Lord  Ellenborough  said  the  transit  was  st 
an  end  "  when  the  goods  had  so  far  gotten  to  the  end  of  their  journey,  that 
waited  for  new  orders  from  the  purchaser  to  put  them  again  in  motion,  to  conimuiiicste 
to  tiiem  anotiier  substantive  destination,  and  where,  without  such  orders,  they 
wouhi  remain  stationary."   That  principle  is  strictly  applicable  to  the  present  ease. 
[Tindal  G.  J.    In  that  case  the  delivery  was  to  the  appointed  agent  of  the  conngnea 
liowe  v.  Pickford  (8  Taunt.  83 ;  1  J.  B.  Moore,  526),  is  much  nearer  to  the  preaeot 
case.]   The  facts  there  are  almost  identical  with  those  in  this  case.  v> 
Frampton  (6  B.  &  C.  107  ;  9  D.  &  R.  108)  is  also  to  the  same  effect ;  though  in  Uut 
case  certainly  the  consignee  had  done  a  positive  act  equivalent  to  taking  possesoo^ 
in  taking  samples  of  the  goods  sent.    The  case  of  Wmiworik  v.  Ovihuoa^  in  wfaieh 
tiie  present  defendant  was  the  plaintiff,  arose  out  of  circumstances  that  were  nesrly 
precisely  similar  to  those  in  the  present  case,  connected  witii  othw  goods  ooosi^Hd 
to  the  same  part^,  Weatherald,  lorwarded  by  railway  to  Leeds,  and  warehouBed  it 
the  railway  terminus  there ;  and  tiie  ocrart  hud  that  the  transit  was  at  an  end  npoo 
the  arrival  of  the  goods  at  the  terminus.   It  is  ism%  in  1^  case,  Weatherald  ud 
taken  possession  of  a  portion  of  the  goods;  but  no  stress  was  laid  upon  that  pontu 
the  judgment  of  tJie  courts  nor  would  it  detwmine  the  vendor's  right  of  stoppage  in 
transitu  as  to  the  residue ;  Discm  v.  YaUia  <5  B.  &  Ad.  313 ;  2  N.  &  M.  177).  The 
cases  of  Jacksm  [1084]  v.  Nichd,  Rickardnan  v.  Goss  {S  B.  &  P.  119),  Coates  v.  Raittm 
(6  B.  &  C.  422 ;  9  D.  &  E.  593),  Stokes  v.  La  Riviere  (cited,  3  T.  ».  466),  £IIu 
Emt  (3  T.  R  466),  and  BoUlingk  v.  Inglia  (3  East,  381,  398),  all  suppOTt  the  pn- 
position,  that  where  fresh  directions  from  the  vendee  are  required  in  onjer  to  set  the 
goods  again  in  motion,  the  txtinsit  is  at  an  end. 

Talfourd  Serjt  (with  whom  was  Hoggins)  in  support  of  the  rule.  The  fact  of  the 
vendee  having  taken  possession  of  part  of  the  eoods  in  WemkoorlK  v.  ChttkietnU  ionn 
a  material  distinction  between  that  case  and  the  present,  and,  though  not  adverted 
to  by  the  courts  cannot  be  supposed  to  have  escaped  their  obeerration.  It  is  a 
circumstance  of  weight,  as  tending  to  shew  the  position  of  the  ^oods.  The  aeti  of 
the  vendee  are  always  of  the  greatest  importance  to  the  decision  of  the  qaestion 
whether  or  not  the  transit  is  at  an  end.  In  this  case  the  goods,  when  warehoused  at 
Boroughbridge,  were  in  an  ambiguous  situation;  the  chsuscter  of  which  would  he 
determined  By  a  very  slight  act  on  the  part  of  tlie  vendee.  They  are  addreBsed  to 
him  at  Mickley  Mill,  thirteen  miles  from  Boroughbridge.  [Maule  J.  ^y  the  Inll  (tf 
lading  they  are  to  be  delivered  "  at  the  port  of  Borou^bri(k;e  unto  Mr.  Thoaai 
Weatherald,  Mickley  Mill."  That  must  mean  of  Mickley  Mill  It  is  mere  deecripticRL] 
When  t^e  goods  arrive  at  Boroughbridge,  the  vendee  gives  no  directi<ni  respeotiiig 
them ;  he  is  not  liable  for  warehouse  rent  or  wharfage  dues ;  and  he  does  not  exattts 
any  act  tA  domiobn  over  them.  Under  these  oiroumatanoee  the  gooda  cannot  be  said 
to  have  come  even  to  his  const»aictiTe  posaesaion.  The  Ooae  Navigatum  Company 
cannot  be  considered  as  his  agents,  so  aa  to  bring  tiie  case  witlun  the  principle  of 
Dixon,  v.  Batdvjm  (5  East,  175) ;  Tvxker  v.  Svmfrey  (4  Bin^^  516;  1  M.  &  P.  378) 

(c)  lOM.  &  W.  436  (not  reported  at  the  time  of  theargumentof  the  principal  eaae). 

Digitized  by  Google 


DODSON  V.  WENTWORTH 


445 


ii  ID  pomt  la  tiiat  case  £1086]  the  shippers,  acting  for  one  G.,  purchased  and  paid 
for  with  their  own  money,  flour  at  StooktCHi}  which  was  sent  by  a  vessel  to  London, 
ud  the  invoice  forwarded  to  G.  A  manifest  of  the  flour  was  also  forwarded  by 
the  diq^Mrs  toa  wharfin^r  in  London,  whose  practice  it  was  to  deliver  foods  to  the  oon- 
agnee  nuned  in  the  manifest,  upon  application,  fmd,  till  application,  to  Keep  it  on  board 
the  Teasel ;  if  not  applied  for  before  the  vessel  returned,  he  landed  it,  and  kept  it  in  his 
rareboase,  to  the  order  of  the  shipper;  if  the  goods  wore  to  be  delivered  to  order,  he 
delivered  them  to  persona  producing  either  bflls  of  lading  or  the  shipper's  invoices. 
G.  was  in  the  habit  of  having  flour  consigned  to  him  at  the  wharf,  and  sometimes 
aoM  it  on  board,  sometimes  when  it  was  landed,  and  kept  for  him  in  the  wharfinger's 
varehonses.  The  flour  in  question  arrived  at  the  wharF  on  the  12th  April,  but  was 
not  landed  till  the  22d ;  on  the  17di,  before  any  application  by  G.,  who  had  become 
hwikrupt,  tiie  flour  was  claimed  under  an  order  from  the  ship^rs ;  and  it  was  held 
thit  ihe  flour  not  having  been  landed,  nor  any  application  having  been  made  by  G., 
the  ihinwrB  might  stop  in  transitu,  [l^ndal  C.  J.  The  great  distinction  between  that 
ene  and  the  present  is,  that  there,  if  the  vendee  did  not  apply  for  the  goods,  the 
wharfinger  h^d  them  to  the  order  of  the  shippers ;  but  here  the  warehouseman  held 
them,  and  would  have  delivered  them,  to  the  order  of  Weatherald,  and  not  of  the 
idaintiff.]  There  was  nothing  here  to  shew  any  command  or  controul  by  Weatherald 
OTw  the  goods  ;  the  warehouae,'in  which  they  were  housed,  was  not  his,  either  actually 
or  oonstructively,  as  he  was  not  to  pay  any  rent.  [Erskine  J.  It  does  not  appear 
that  the  mere  fact  of  rent  being  paid  would  have  made  any  difference ;  Hammond  v. 
A^n^non  (1  N.  B.  69).]  Jarms  v.  Qr^^  shews  that  [1086]  a  mere  delivery  of  goods 
toa  wharfinger,  though  by  the  directions  of  the  consignee,  if  the  latter  does  not 
intend  to  take  possession  of  them,  will  not  take  away  t^e  right  of  stoppage  in  transitu, 
^faole  J.  The  question  is  upon  whose  account  the  warehousemen  held  the  goods  in 
nis  oasBf — it  is  dear  they  did  not  hold  them  for  the  Fly-boat  Ckimpany,  aa  t^t 
eon^y  were  not  consulted  about  the  ddivery.]  The  warehousemen  ue  not  to  be 
eonsidered  as  the  agents  of  Weatherald  to  receive  goods  on  all  occasions,  because  in 
■ome  former  cases  goods  had  been  left  for  him  at  their  warehouse. 

TiNDAL  C.  J.  It  appears  to  me  that  this  case  falls  within  the  principle  laid  down 
in  Dtwn  V.  BaJdtoen,  and  that  the  transitus  was  at  an  end  when  the  goods  were  lodged, 
under  the  circumstances  stated  in  evidence,  in  the  warehouse  of  the  Ouse  Navigation 
Company  at  Boroughbridge.  The  goods,  which  were  shipped  in  London,  on  board 
tile  "  Laurel,''  were,  by  the  terms  of  the  bill  of  lading,  to  be  delivered  at  Boroughbridge 
to  Thomas  Weatherald,  Miekley  Mill,  near  Ripon.  The  goods  were  brought  in  tne 
"IautqI"  to  York,  and  there,  in  the  usual  course,  transhipped  and  put  on  board  of 
boati  belonging  to  the  Fly-boat  Company,  who  carry  goods  from  York  to  Ripon.  In 
panng  Boroughbridge,  the  goods  were  landed  there,  and  placed  in  a  warehouse 
wonging  to  tiie  Ouse  Navigation  Company,  who  are  totully  distinct  from  the  Fly-boat 
(Vnnpany.  Now  it  is  not  immaterial  to  ol»erve  that  the  warehouse  in  which  the  goods 
wereloc^;ed  was  not  the  warehouse  of  the  carrier;  as  some  of  the  cases  turn  upon  the  point 
that  the  bansitus  is  not  at  an  end  while  the  goods  remain  in  the  possession  of  the  carrier, 
not  only  in  the  actual  course  of  the  journey  or  voya^,  but  even  while  they  are  in  a  place 
of  deposit  connected  with  their  kansmission.  But  the  place  of  deposit  here,  is  the 
nrehonse  of  a  third  p.087]  party — the  Ouse  Navigation  Company ;  and  then  the 
focataon  comes  to  this,  whetner  that  company  are  to  be  eonsidered  as  the  agents  of 
^  etmera  or  of  the  consignee.  Now  what  is  the  evidence  upon  that  point  1  It 
■ppean  that  the  Fly-boat  Company  had  been  in  the  habit,  for  some  time  past,  of 
nea'Ting  tad  carrying  goods  addressed  to  Weathendd,  and  of  lanc^ig  tilem  at 
BonogUiridge,  where  uiey  were  put  into  the  warehouse  in  question,  unless  Weatjierald's 
cwb  were  there  ready  to  receive  them.  So  that  it  seems  t^t,  ^uoad  the  transitus, 
tibe  goods  were  as  inuch  delivered  to  Weatherald,  whm  placed  in  that  warehouse  aa 
if  they  had  been  at  once  loaded  in  his  waggons.  It  furwer  appears  that  the  Ouse 
^av^ition  Company  did  not  hold  the  goods  on  account,  or  subject  to  the  control,  of 
tiie  Fly-boat  Company,  inasmuch  as  the  Ouse  Navigation  Company  delivered  them 
orer  without  any  communication  from  the  Boat  Company,  and  according  to  directions 
received  from  Weatherald.  This  state  of  facts  very  closely  resembles  that  in  Dvam  v. 
BaUiBm,  where  it  was  laid  down  that  the  delivery  of  goods  to  the  appointed  agents  of 
the  vendee,  from  whom  the  agents  were  to  receive  orders  as  to  the  ultimate  destination 

^ke  goods,  put  an  end  to  uie  right  of  stoppage  in  transitu.    I  cannot  distinguish 
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that  ease  from  the  present.  In  this  case  it  is  true  no  wharfage  or  warehouae  dbaigei 
were  pud  by  Westherald  to  the  Ouse  Navigation  Company ;  bat,  though  the  bet  of 
such  a  payment  is  often  a  material  circumstance,  it  is  by  no  means  oonduaiye.  It 
might  be  an  object  with  the  Ouse  Navigation  Company  to  provide  such  acconuoodft- 
tion  for  parties  without  change,  as  an  inducement  to  them  to  send  goods  by  the  cao&l,  the 
company  considering  themselves  sndSciently  remunerated  by  tlie  tolls.  AUm  v.  fir^iper 
is  aiso  very  analogous  to  the  present  case,  there  Goods  were  conveyed  by  a  earner 
by  water,  and  deposited  in  his  warehouse,  for  the  convenience  of  the  [10^  veodM^ 
to  be  delivered  out  as  he  should  want  them ;  and  the  transitua  was  held  to  be  at  so 
end,  although  it  appeared  that  the  carrier  claimed  to  have  a  lien  on  t^e  goods.  That 
is  much  stronger  than  the  present  case.  Fot  these  reasons  I  iUnk  the  verdict  for  the 
defendant  ought  to  stand. 

CoLTMAN  J.  I  am  of  the  same  opinion.  By  the  bill  of  lading  the  goods  are  to  be 
ddivered  at  Boroughbridge ;  and  the  words  *'  Mickley  Mill,  Ripon,"  aStw  the  name  of 
the  consignee,  do  not  point  out  the  place  of  destination  where  the  tr&nsitus  is  to  end  -. 
they  are  merely  a  designation  of  the  party  to  whom  the  goods  are  otuun^ied.  Batoa^ 
^dge  is  clearly  the  pwce  at  which  the  carriage  of  the  goods  is  to  tenmnate,  and  at 
which  their  delivery  is  to  take  place.  This  appears  from  the  bill  of  lading ;  and  tiu 
evidence  in  the  case  is  consistent  with  this ;  as  it  appears  that  when  tiie  goods  arriTed 
at  Boroughbridge,  they  were  landed  and  placed  in  a  warehouse  where  goods  had  been 
in  the  course  of  being  left  for  Weatherald.    James  v.  Griffim,  was  relied  upon  by  the 

flaintiff,  to  shew  that  it  was  competent  to  Weatherald  to  refuse  to  receive  thoa. 
ossibly  that  may  be ;  but  there  is,  at  any  rate,  no  evidence  of  any  such  refusal  on 
his  part  In  point  of  honour,  he  may  have  been  called  upon  to  decline  receiving  theni, 
knowing  the  state  of  his  own  affairs ;  but,  in  point  of  &ots  he  did  not  do  so.  No 
question,  therefore,  can  arise  as  to  the  effect  of  any  refusal.  It  seems  to  me  to  be  the 
same  thhigas  if  the  goods  had  been  delivered  at  the  consignee's  own  fvemises,  without 
his  knowledge,  after  his  insolvency. 

Ebskinb  J.  The  question  really  is,  whether,  under  the  circumstancee  <A  tUs  eue, 
the  warehouse  of  the  Onse  Navigation  Company  was  to  be  considered  as  tiie  ware- 
house of  Weatherald  or  noti  It  does  not  appefu*  [1089]  that  either  the  plaintiff  «* 
the  carriers,  the  Fly-boat  Company,  had  any  thing  to  do  with  the  warehouse ;  bat  it 
does  appear  that  Weatherald  had  been  previously  in  the  habit  of  using  that  warehouBe 
as  a  place  of  deposit  for  goods  which  were  consigned  to  him.  ThereJ^re,  according  to 
all  the  cases,  and  especially  according  to  Allom  v.  Grvpper,  which  is  a  much  Btnxu^ 
case  than  the  present,  the  transitus  was  at  an  end,  and  the  consignor  had  lost  lu 
right  of  stoppage. 

Mauls  J.  I  am  of  the  same  opinion.  The  goods  were  shipped  by  the  vendor, 
and,  by  the  terms  of  the  bill  of  lading,  they  were  to  be  delivered  to  tLe  vendee  st 
Boroughbridge.  The  duty  of  the  carriers  was  at  an  end  whoi  t^ey  had  brought  ^ 
goods  to  BOTou^biidge,  and  had  delivered  them  Uiere  to  Uie  vendee  or  to  saM 
person  on  his  behalf.  It  appears  from  the  evidence  that  the  vendee  had,  in  eAe^ 
appointed  the  Ouse  Navigation  Company  his  agents  to  receive  goods  on  his  bdialL 
llie  carriers,  thOTcfore,  completed  their  duty  by  delivering  the  goods  to  the  Ouse 
Navigation  Company,  who  were  to  receive  and  hold  them — not  on  behalf  tie 
carriers,  for  the  purpose  of  forwarding  them  to  the  vendee, — but  on  the  behalf  of  the 
vendee  and  subject  to  ius  order.  I  think  it  quite  clew  that,  under  all  the  circuB- 
stances,  upon  the  delivery  at  the  warehouse  of  the  Ouse  Navigatitm  Company,  the 
right  of      consignor  to  stop  these  goods  was  at  the  end. 

Kule  discharged. 

[1090]   Eds  ALL  v.  Eussbll.   Nov.  18, 1842. 

[S.  C,  5  Scott,  N.  a  801 ;  2  D.  N.  S.  641 ;  12  L.  J.  C.  P.  4 ;  6  Jur.  996.J 

A  count  in  slander,  after  an  inducement  that  the  plaintiff  was  an  apothecary  and  had 
attended  the  defendant's  child,  stated  the  woms  to  be,  "He  killed  my  child;  it 
was  the  saline  injection  that  did  it ; "  innuendo,  that  the  plaintiff  had  bieen  guilty 
of  feloniously  killing  the  child  by  improperly  and  with  gross  ignorance  and  wiUi 
gross  and  culpable  want  of  caution,  administering  the  injection.  Plea,  that  the 
plaintiff  had  professed  to  be  an  apothecary,  and  tiie  defendant,  npcm  the  faith  of  hii 
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hmg  qualified  as  such,  suffered  him  to  attend  the  child ;  and  that  the  plaintiff  did 
iDjoaiciously,  indiscreetly  and  impitmerly,  «id  contrary  to  his  duty  in  l^iat  hehal^ 
aiuiumster  a  saline  injeeoon  to  the  child,  who  thereupon  shortly  afterwards  died ; 
and  dial  the  death  was  caused  or  aoo^erated  by  the  injection Held,  that  the 
wwds,  as  hud,  oontained  a  ohai^  of  numslaughter,  and  that  the  plea,  which  must 
be  taken  to  have  confessed  the  words  in  the  sense  imputed  to  them  in  the  count, 
oontained  no  justification  of  the  words,  so  understood. — A  second  count  was  upon 
tlie  following  words : — "  He  made  up  the  medicines  wrong  through  jealousy,  because 
I  would  not  allow  him  to  use  his  own  judgment ; "  innuendo,  that  the  pluntiff  had 
intentioually,  and  from  jealousy  and  improper  motives,  niade  up  the  medicines 
which  he  had  administered  to  the  child  in  a  wrong  and  improper  manner ;  and  that 
such  medicines  were,  to  the  plaintiff's  knowledge,  unfit  and  improper  to  Iw  adminis- 
tered to  the  child : — Held,  uiat  the  count  was  bad,  as  the  words— which  were  not 
ehai^ged  to  have  been  spoken  (rf  the  plaintiff  in  his  profession — did  not  impute  any 
indi^ble  offence. — A  third  count  was  VL^oa  the  following  words : — "  Mr.  P.  told 
IK  that  he  (the  plaintiff)  had  given  my  child  too  much  mercury,  and  poisoned  it ; 
otherwise  it  would  have  got  well."  llie  plea  justified  so  much  only  of  the  words  as 
imputed  the  giving  too  much  merouty. — Held,  bad,  inasmuch  as  the  words  attempted 
to  be  justified  were  not  slanderous. 

Case  for  slander.  The  first  count  of  the  declaration,  after  the  usual  inducement 
u  to  the  plaintiffs  good  name,  &a,  stated  that,  before  the  committing,  &c.,  the 
plaintiff  had,  at  the  request  of  tlie  defendant,  attended  a  certain  child  of  the  defen- 
oiDt,  which  child  was  then  ill,  sick  and  disordered,  with  the  view  of  curing  and  healing 
neh  illness,  sickness  and  disorder ;  and,  tiiat  tiie  plaintiff,  with  the  view  and  intention 
aforesaid,  and  with  tiie  consent  and  permission  of  the  defendant,  made  up  and 
administered  to  the  said  child,  in  a  proper  and  careful  manner,  and  to  the  best  of 
the  pUntiff's  know-p.091]-ledge  in  that  behalf,  certain  medicines,  and  amongst  others, 
aeertain  saline  injection;  that  afterwards,  and  before  the  committing  of  the  griev- 
anosB  thereinafter  mentioned,  the  said  child  died  of  the  sickness,  illness  and  disorder 
ifonsaid ;  tiiat,  before  and  at  tiie  time  of  tiie  happening  of  the  special  damage  to  the 
plaintiff  as  tJierein-after  mentioned,  the  plaintiff  was  an  apothecan^,  and  the  business 
(d  ao  apothecuy  then  carried  on  with  skill  and  attention.  Yet  the  defendant^ 
eoQtriving,  &c.,  theretofore,  to  wit,  on,  &c.,  in  a  certain  discourse,  &c.  falsely  and 
nalidousTy  spoke  and  published  of  and  oouceming  the  plaintiff,  and  of  and  concerning 
the  aaid  administering  by  the  plaintiff  of  the  said  saline  injection  to  the  said  child  en 
the  defendaat,  the  fuse,  scuioalous,  malicious  and  defamatory  words  followiii^,  that 
ii  to  say,  "  he  (meaning  the  plaintiff)  killed  my  (meaning  the  defendant's)  child ;  it 
vat  the  8aUn«  injection  that  did  it "  (tiiereby  meaning  the  said  saline  injection ;  and 
tiiat  the  plaintiff  had  been  and  was  guilty  of  felomously  killing  the  said  child  by 
■■vofiaiy  and  with  gross  i^nionmoe,  and  with  fs^ou  and  culpaUe  want  of  caution, 
ana  withrat  due  legud  to  tiie  safety  of  tiie  said  child,  administering  to  it  the  said 
aaline  injection). 

Second  count — ikaii  the  defendant,  further  intending.  Sec  afterwards,  to  wit,  on, 
itc,  spc^e  and  published  the  false,  &c.  words  following  of  and  concerning  the  plaintiff, 
and  of  and  concerning  the  said  making  up  and  administering  by  the  plaintiff  of  the 
jaid  medieinee  to  the  said  child  of  tne  defendant,  that  is  to  say,  "  he  (meaning  the 
pUintiff)  made  up  the  medicines  (meaning  the  said  medicines  so  made  up  and  adminis- 
tered by  the  plaintiff  to  the  said  child  as  aforesaid)  wrong,  through  jealousy,  because 
I  {meaning  the  defmdant)  would  not  allow  him  (meaning  the  plaintiff)  to  use  his  own 
jnd^nenv  (thereby  meaning  tiiat  the  plaintiff  had  intentionally,  and  from  jealousy 
and  improper  motives,  made  up  the  medicines  [1092]  which  he  had  administered  to 
tte  said  culd,  in  a  wrong  uid  improper  manner,  and  that  such  medioiiws  were  thereby, 
to  the  knowledge  of  tSo  pLaintiff,  unfit  and  imprc^r  to  be  administered  to  the  said 
child).  By  means  ci  tiie  oommittin^  of  which  saidgnevanoes  thereinbefore  respectively 
mentioned,  one,  Joseph  Brookbank,  afterwards,  and  after  the  plaintiff  had  become  and 
was  an  apothecary,  and  whilst  the  plaintiff  used  and  carried  on  the  profession  and 
hotinees  of  an  apothecary  as  aforesaid,  and  before  the  commencement  of  the  suit,  to 
vit^  on,  &c  refused  to  emi^oy  the  said  plaintiff  in  his  said  profession  and  business  of 
an  ^nthecaiy,  as  he  otherwise  would  have  done ;  whereby  the  plaintiff  had  necessarily 
lost  and  been  deprived  of  divers  great  gains,  &c. 
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Third  count — ^that  the  plaintiff,  before  and  at  the  time,  &o.  was  an  apoUiecaiy,  snd 
the  profession  and  business  of  an  apothecary  used  and  carried  on  with  dkill  md  int^ty. 
Yet  the  defendant,  further  contriving  as  aforesaid,  to  wit,  on  &c.  in  a  certain  othw 
discourse,  &c.,  falsely  and  maliciously  spoke  and  published  of  and  concerning  tiie 
plaintiff,  and  of  and  concerning  him  as  such  apothecary  as  aforesaid,  the  f^die,  &c 
words  following,  that  is  to  say,  "  Mr.  Filcher  told  me  (meaning  the  defendant)  that 
he  (meaning  the  plaintiff)  had  given  my  child  (meaning  the  said  child  of  the  defendant) 
too  much  mercury,  and  poisoned  it,  (meaning  the  said  child)  otherwise  it  (meaning 
Ike  said  child)  would  have  got  well,"  (meaning  thereby  that  the  plaintiff  had,  either 
from  ignorance  or  inattention  and  want  of  caution,  administered  to  the  said  diild  ot 
the  defendant  tiiereinbefore  mentioned,  such  aa  excessive  quantity  of  merooiy  tint 
the  said  mercury  acted  as  a  poison,  and  caused  the  death  of  the  said  chUd).  mem, 
&C.,  concludii^  with  an  averment  of  general  dama^ 

Pleas ;  fifthly,  as  to  the  speaking  and  publishing  the  following  words  in  the  first 
count  mentioned,  that  is  to  [1093]  say,  "  he  killed  my  child,  it  was  the  saline  injedaoo 
that  did  it,"  actio  non ;  because  before  the  speaking  and  publishing  of  the  several 
words  in  the  introductory  part  of  that  plea  referred  to,  to  wit,  on,  he,  the  plaintiff, 
professed  himself  to  be  an  apothecary,  duly  entitled  and  qualified  to  act  as  audi,  and 
the  defendant,  on  the  faith  of  his,  the  plamtiffs,  being  so  duly  entitled  and  qualified, 
and  knowing  nothing  to  tiie  contrary,  did  suffer  and  permit  the  plaintiff  to  attend  the 
said  child  of  the  de^ndant,  who  was  then  sick  and  disordered,  for  tiie  purpose  of 
administering  to  the  said  child  such  medicines  as  might,  under  the  circumstances,  ha 
proper,  and  tiie  {^aintiff  did  then  injudiciously,  indisa-eetiy  and  improperly,  and  ooit- 
trary  to  hia  duty  in  that  behalf,  administer  a  outain  saline  injeotaon  to  me  child  of  the 
defendant ;  and  the  said  child  thereupon,  uid  immediately  aner  tiie  aforesaid  injectioa 
had  been  administered  as  aforesaid,  was  thrown  into  violent  oonrubioiis,  and  tiien  loat 
and  was  deprived  of  his  speech,  sight  and  hearing,  and  effusion  upon  the  brain  and 
locked  jaw  then  also  supervened,  so  that  the  aforesaid  child  shortly  after  died ;  and 
that  the  death  of  the  said  child  was  then  caused  and  occasioned,  or  greatly  acoeleiatod, 
by  the  aforesaid  saline  injection  so  administered  to  him  by  the  plaintiff  as  aforesaid; 
wherefore  the  defendant  did  afterwards,  to  wit,  on  the  day  and  year  in  the  first  ooont 
mentioned,  speak  and  publish  the  said  words  of  and  concerning  the  i^aintiff  in  the 
introductory  part  of  that  fdea  referred  t(^  as  he  lawfully  might  for  t£e  oaase  afore- 
said.— Verification. 

Sixth,  as  to  the  speaking  and  publishing  so  much  of  the  words  in  t^e  second  ooant 
mmtioned  as  imputes  to  tiie  plaintiff  the  having  administered  to  the  child  (A  the 
defendant  improper  medicines,  actio  non ;  because  before  the  spoiking  and  pubtishiDft 
&c.,  he,  the  plaintaff,  professed  himself  to  be  an  apotheoary,  &c  (as  [^094]  in  the  fifm 
plea) ;  and  the  plaintiff  did  then  improperly,  and  contrary  to  his  duty  in  that  behalt 
administer  to  the  aforesaid  child  of  tiie  defendant,  divers  large  qufuitities  of  medicine, 
the  same  being  then  of  an  injurious  nature  and  unfit  for  the  complaint  under  wfail^ 
the  said  child  then  suffered,  as  in  the  said  second  count  mentioned ;  wherefore  the 
defendant  did  afterwards,  to  wit,  on,  &c.  speak  and  publish,  &c  Verification. 

Seventhly,  as  to  the  speaking  and  publishing  of  so  much  of  the  words  in  tiie  last 
count  mentioned,  as  imputes  to  the  defendant  the  having  given  to  the  aforesaid  child 
too  much  mercury,  actio  non ;  because  before  the  speaking  and  publuhin^  &c.  the 
plaintiff  professed,  &c  (as  in  the  fifth  plea) ;  and  the  phuntm  did  tiien  wnnigfiiUy, 
administer  to  tite  said  child  of  the  defendant  divers  large  quantities  (j£  meroary,  towit^ 
fif^  grains,  the  same  being  an  esMssive  quantity  thereof,  having  refermoe  to  tiie  Uho 
state,  condition  and  diBorcwr  of  the  said  child ;  wherefore  the  defendant  did  afberwttd^ 
to  wit,  on,  &c.  speak  and  publish,  &c.  Verification. 

Demurrer  to  the  fifth  plea,  assigning  for  causes — that  the  said  fifth  plea  was  no 
answer  to  the  first  count,  or  to  the  speaking  and  publishing  of  t^e  words  therein 
mentioned,  in  the  sense  and  meaning  therein  and  thereby  imputed ;  but  that  the  said 
fifth  plea  assumed  to  answer  the  words  to  which  it  was  pleaded  in  a  different  sense 
from  that  in  which  in  the  first  count  they  were  alleged  to  nave  been  spoken ;  that  the 
defendant  could  not,  by  the  rules  of  pleading,  sever  and  disjoin  the  sense  and  mean- 
ing imputed  in  and  by  the  innuendo  therein  contained  from  the  words  themselves,  to 
which  that  innuendo  was  annexed ;  that  the  first  count  charged  the  defendant  wil^ 
having  imputed  to  the  plaintiff  the  crime  of  manslaughter  by  administering  oertaii 
medicines  witii  gross  ignorance  and  gross  vmt  of  cauti(m ;  whwess  tbe  plO053  ■■■^ 
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fifth  plea  did  not  justify  such  charge,  but  set  up  as  answer  only  the  alleged  circum- 
ituoe  of  the  said  medicines  having  accelerated  the  death  of  the  child  therein  men- 
tioned, Ac. 

Dnnurrer  to  the  sixth  plea,  assigning  for  causes,  that  it  was  not  pleaded  to,  nor 
did  it  assume  to  justify,  the  words  mentioned  in  the  second  count  in  the  sense  and 
meaning  in  which  they  were  therein  alleged  to  have  been  spoken ;  that  the  charge 
in  ^fl  said  second  count  mentioned  was  not  divisible,  and  the  defendant  could  not, 
br  the  rules  of  pleading,  assume  to  answer  a  part  thereof  only ;  that  the  said  sixth 
pm  did  not  in  any  way  justify  the  speaking  of  the  words  in  the  said  second  count 
nuntioned,  or  the  complaint  of  the  plaintiff  therein  contained;  and  that  such 
eonndaint  could  not  be  split  and  sererw  in  the  mode  attempted  in  and  by  the  said 
sixth  plea, 

There  was  a  rimilar  demurrw  to  the  serenth  plea,  asdgning  also  for  causes,  that 
tbe  oom^nt  of  the  plaintiff  in  the  said  last  oount,  was,  not  that  the  defendant  spoke 
ud  published  that  the  plaintiff  had  given  to  the  child  of  the  defendant  too  much 
mercmy,  but  that  the  defendant  falsely  spoke  and  published  that  the  plaintaff  ^ve  to 
the  said  child  of  the  defendant  ao  much  merouiy  that  the  said  child  was  poisoned ; 
that  Uie  said  last  plea  did  not  confess  that  the  words  mentioned  in  the  introductory 
part  of  it  were  spoken  of  and  conoeming  the  plaintiff  as  such  apothecary  as  therein 
wntaoned,  &o. 

Jirinder  in  demurrer. 

Channell  Serjt  for  the  pUuntiff.  It  is  perhaps  intended  to  be  urged  as  an  objection 
to  the  first  count,  that  it  is  not  stated  thOTcin  that  the  plaintiff  was  an  apothecair 
at  the  time  he  administered  the  saline  injection  to  ihd  defendant's  child ;  but  such 
an  avnment  was  not  necessary,  as  the  words  impute  a  distinct  charge  [1096]  of 
manslBDj^ter.  JTiUfoord  Serjt,  For  the  defendant^  intimated  that  he  should  not 
laiie  ai^  objectaon  to  the  first  count]  Then  the  fifth  plea  contains  no  answer  to 
that  count  It  justifies  using  the  words  in  a  sense  different  from  that  attributed  to 
them  by  the  innuendo.  If  uie  words  were  not  used  in  the  sense  imputed  by  the 
^sintiff,  the  defence  would  be  open  to  the . defendant  under  iho  general  issue; 
MmHiney  v.  fFatitm  (2  B.  &  Ad.  673). 

The  sixth  plea  to  tbe  second  count  attempta  to  justify  only  a  portion  of  the  words 
vfaicfa  does  not  chai^  the  plaintiff  with  any  crime  punishable  by  law.  It  may  be 
argoed  indeed  that  the  whole  of  the  words  in  the  second  oount  do  oot  charge  any 
ndi  fflime ;  tiiat  tiie  wtatiB  therefore  wre  not  actionable  |ier  se,  and  that  there  is  no 
naatl  danuige  aS  whidi  the  court  cui  take  notice.  But  it  is  submitted  that  it  does 
naige  an  c^ianoe  of  which  the  law  will  take  oognizuioe ;  for  it  states  in  substance  that 
Ae  ^haniiff  knowingly  and  wilfully  made  up  and  ai^inistered  to  the  child  wrong 
swdicines.  It  is  true  it  is  not  stated  in  that  count  that  the  child  died  in  consequence, 
pnadal  C.  J.  It  is  not  even  said  that  the  child  got  worse.  Maule  J.  For  any  thing 
that  appears,  it  may  have  got  better.  The  administering  a  wron^  medicine  even  with 
a  wrong  intentioD,  may  have  done  no  harm ;  for  the  child's  condition  may  have  altered, 
and  the  medicine  may  have  done  good.  There  is  no  distinct  charge,  indeed,  of  any 
administering  in  the  second  count ;  it  speaks  only  of  a  making  up  of  the  medicine.] 
It  is  submitted  that,  taking  the  innuendo  and  the  introductory  averments  tc^^her, 
the  second  count  does  charge  the  plaintiff  both  with  the  making  up  a  wrong  medicine 
and  adminifltoring  it  [Coltman  J.  Would  that  be  a  crime  punishable  at  Uw  1  How 
eopldjJie  ^arty  oe  indicted  lor  iti]  Perhaps  technically  it  mi^t  be  treated  as  an 
CI097]  aaaault,  thoiugfa  the  patient  consented }  Ba  v.  Botmuki  (1  Moo.  G.  C.  19).  If 
death  had  ensned  from  a  wilful,  or  even  a  nwligent,  administering  of  a  wrong 
medieiiM^  the  {daintaff  woukt  have  been  indiotable  for  manslaaghter ;  an  attempt, 
therefor^  to  commit  that  offence  would  be  a  misdemeanor ;  or  even  an  attempt  to 
commit  a  misdemeuior  is  a  misdemeanor ;  Bex  v.  Meredith  (8  G.  &  P.  669).  The 
wilful  administering  of  a  wrong  medicine  is  therefore  indictable,  though  death  may 
not  be  the  consequence.  The  direct  consequences  of  an  act  cannot  he  the  proper 
eritenon  of  its  criminality.  [Maule  J.  There  is  no  averment  of  any  intention  to  do 
mischief.  A  warehouseman,  who  carelessly  lets  fall  a  bide  of  goods  into  the  street, 
whereby  a  passer-by  is  killed,  m^ht  be  indicted  for  numalaughter ;  but  would  he  be 
indietaUe  at  all,  if  no  one  was  passing  by,  koA  no  harm  was  dime  1^  the  bale  t] 
Probably  not;  but  here,  an  mtenticoal  bnaoh  of  duty  is  charged.    A  wrong 
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admimstering  is  alleged,  in  a  case  where  tiie  law  requires  competent  skill ;  sml  dot 
ttuounts  to  uie  allegation  of  a  wronff. 

The  seventh  plea  does  not  profess  to  answer  the  gist  of  the  charge  in  the  tliiid 
ooimt,  which  ia  a  charge  of  poisoning ;  and  it  is  had,  as  giving  the  wwdB  a  diffineot 
sense  from  tiiat  laid  in  the  innuenda 

Tidfburd  Serjt,  for  ike  defendant   The  words  in  the  first  count  are  sofficiffltly 
justified  in  the  fifth  plea.   They  unount  to  no  more  tiian  charging  the  plaintiff  win 
causing  the  child's  death  by  administering  the  si^ine  injection.    [Tindal  C.  J.  The 
words  are  '*he  killed  my  child."    The  word  hilled  of  itself  nii^ht  be  of  doub^ 
import,  but  as  explained  by  the  innuendo,  it  means  a  feloniua  killing.    And  this  is 
admitted  by  the  fifth  plea.]    A  justification  may  be  good  without  refer'{1098]-eiiM 
to  the  sense  ascribed  to  the  words  by  the  innuendo ;  CromwdVs  case  (4  Ca  Rep.  12  b.), 
where  it  is  said,  "sensus  verborum  ex  caus&  dicendi  aooipiendus  est^  et  aermones 
semper  accipiendi  sunt  secundum  subjectam  materiam ; "  and  again,  "  although  he  (tin 
defendant)  ruies  from  the  pladntiflT  in  the  name  and  quality  of  the  words,  yet  it  ia  no 
cause  to  drive  him  to  the  general  issue ;  as  in  maintenance,  t^e  jdaintiff  ohaigee  the 
defendant  with  unlawful  maintenance,  the  defendant  may  justify  by  reason  of  a  lawfd 
maintenance."  [Tindal  G.  J.   OmnmWs  oow  was  an  action  for  souidalum  magnatoii^ 
in  which  it  was  not  necessary  to  allege  the  exact  words.]    If  the  words  do  impute 
a  felony,  they  are  justified  by  the  plea.    For  it  would  be  manslaughter  to  administor 
a  medicine  so  indiscreetly  that  death  was  oooaaicmed  thereby ;  Rex  y.  8i.  JoIm  LB»g 
(4  C.  &  P.  398,  423). 

The  second  count  is  clearly  bad,  as  the  words  there  alleged  do  not  charge  anr 
ofience  punishable  by  law.  No  indictment  could  be  maintain^  on  such  a  charge.  IE 
l^t  count  is  considered  good,  it  is  submitted  that  the  sixth  and  seventh  pleas  are  alao 
good,  as  it  is  not  necessary  to  justify  the  whole  of  the  slanderous  matter ;  CUirkton  v. 
Lamm  {6  Bingh.  266,  687 ;  3  M.  &  F.  605 ;  4  M.  &  P.  366).  [M&ule  J.  No  auue 
clL  complaint  ia  admitted  by  those  pleas,  unless  the^  are  oonaidered  as  admittm^  that 
it  is  a  cause  of  action  to  charge  the  ^owingly  administering  of  improper  medieineL] 

Ohannell  Sent  was  heanf  in  repl^. 

Tindal  C.  J.   The  objection  raised  to  the  first  count  in  the  declwation  has  not 
been  insisted  on.    The  words  alleged  to  have  been  spoken,  aa  explained  by  &e 
innuendo,  clearly  amount  to  a  charge  that  the  plaintiff  had  been  ^ilty  of  manalaugjiter, 
in  causing  the  death  of  the  [10^1  defendant's  child  by  administering  an  injection 
with  gross  ignorance,  and  with  culpable  want  of  caution.    Then  the  queetaon  ia, 
whether  the  answer  set  up  by  the  fifth  plea  is  sufficient,  whether  it  confesses  and 
avoids  the  use  of  the  words  in  the  sense  suggested  by  the  plaintiff.    I  think  the 
defendant  must  be  taken  to  admit  that  he  urad  the  words  in  the  aense  imputed  1^ 
■tiie  plaintiff,  that  is,  as  conveying  a  charge  of  manslaughter.    Now  to  justify  sndi  a 
ohar^,  it  is  not  sufficient  to  shew  mere  want  of  care  and  oaation ;  there  must  be  groaa 
neg^i^nce  and  want  of  that  degree  of  skill  which  every  one,  who  undertakea  the 
exercise  of  any  particular  art  or  profession,  is  bound  to  bring  to  each  partiouhr  case. 
But  all  that  liie  plea  here  charges  is,  that  the  plaintiff  "  injudiciously,  indiscreetly, 
and  improperly,  ajid  contrary  to  his  duty,"  administered  the  saline  injection ;  and 
that  the  death  of  the  child  was  caused  and  occasioned,  or  greatly  accelerated,  by  the 
aforesaid  saline  injection."    Now  this  is  no  more  than  a  simple  statement  of,  at  most 
want  of  judgment  on  the  part  of  the  plaintiff ;  and  does  not  amount  to  the  crime  with 
which  the  defendant  has  charged  him.    The  plea  is  therefore  bad  as  rnnfoming  tlM 
use  of  the  words  in  the  sense  imputed  to  them  by  the  plaintiff,  and  not  avoidiiig  or 
justifying  them  in  the  same  sense,  by  shewing  the  truth  of  the  charge. 

I  have  had  considerable  doubt  whether  the  words  alleged  in  the  second  oouBt 
amount  to  the  charge  of  a  crime,  or  a  offence.  Perhaps,  by  onutruing  than 
very  closely,  the^  might  be  oonaidered  as  amnroximating  to  a  criminal  charge — but 
that  is  not  sufficient ;  for  where  a  par^  makes  a  charge  (rf  dandor,  it  is  for  him  to 
shew  that  the  words  bear  a  slanderous  sense.  Upon  the  whole  I  do  not  think  tbat 
the  words  in  the  seoond  count  convey  any  charge  of  an  indictable  offence.  The  wotda 
are,  "  he  made  up  the  medicines  wrong  through  jealousy,  [1100]  because  I  would  not 
allow  him  to  use  his  own  judgment."  There  is  no  innuendo  that  the  defendant  meant 
to  impute  that  the  medicines  occasioned  any  injury  to  the  child;  so  tdiat  wh^^w 
they  were  noxious  or  perfectly  innocent  is  left  entirely  in  doubt  An  indictment  lor 
maia  praxis  could  not  be  supported  without  shewing  that  t^ere  had  been  groas  and 
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oaipable  n^pUgenoe,  or  that  the  party  knew  that  great  mischief  would  be  likely  to 
molt  from  what  he  did,  or  from  the  medicines  he  was  about  to  exhibit  '  I  tuink, 
tiwefore,  tJiat  th«  defendant  is  entitled  to  judgment  on      eeoond  count 

As  to  the  third  eoant»  l^e  charge  contamed  in  it  is  either  negligeiioe  or  want  of 
poper  knowledge  of  medicine.  No  objection  is  made  to  this  count  In  the  plea  to 
it  (the  seventh),  the  defendant  does  not  sever  one  distinct  portion  of  the  slander  from 
another,  and  profess  to  answer  such  portion,  as  in  Clarkson  v.  Lawson ;  but  he  abstracts 
certain  words  found  in  the  third  count,  and  only  professes  to  answer  the  charge  con- 
veyed by  those  words,  namely,  the  administering  of  an  exoessire  quantity  of  mercury, 
hat  not  such  an  excessive  quantity  as  poisoned  the  child.  The  plea  is  had,  thwefcnn, 
»  Deither  confessing  nor  avoiding  the  alleged  slander. 

Upon  the  whole,  therefore,  the  plaintiff  is  entitied  to  judgment  on  the  demurrers 
to  the  fifth  And  seventh  pleas,  and  the  defendant^  on  lAe  demurrer  to  tiie  sixth  [dea^ 

reason  of  the  insufficient  of  the  second  count 

CoLTXAN  J.  I  am  of  the  same  (qrinion.  OnmaeU^B  oom,  upon  which  it  is  sought 
to  smport  the  fifth  plea,  is  very  different  from  the  present  In  that  case  the  court 
DDuld  see  that  the  words  were  not  used  in  the  sense  charged ;  but  here  the  defendant 
must  be  taken  to  admit  that  he  imputed  felony  to  the  plaintiff ;  all  that  he  allege 
in  his  plea  to  justify  that  charge  is,  that  [1101]  the  plaintiff  tx«ated  the  child 
inkdiciously.  As  to  the  second  count,  I  cannot  see  that  any  f^ing  was  imputed 
Thick  could  legally  subject  the  pkuntiff  to  a  crimimd  charge,  and  the  court  cannot 
add  to  the  meaning  of  the  words. 

Ebseink  J.  1  also  am  of  opinion  that  the  fifth  plea  is  no  answer  to  tJie  first 
count,  which  is  admitted  to  be  good,  as  containing  a  char^  of  manslaughter.  The 
idea  must  be  taken  to  confess  the  speaking  of  the  words  in  the  sense  attributed  to 
them  by  the  plaintiff;  and  it  justifies  the  use  of  diem,  because  the  plaintiff  had 
injudiciously,  mdiscreetly,  and  improperly,  and  contrary  to  his  dutr^,  a^ninistered  a 
certain  medicine  to  the  defendant's  child,  by  means  whereof  it  med.  The  words 
inqmte  Uissay ;  hut  the  plea  shews  nothing  to  justify  8U(^  a  ehai-ge.  la  OromtodJPs 
tax  it  was  shewn  that  the  words  were  not  spoken  in  the  sense  imputed  by  the  declara- 
tion. There  is  nothing  in  the  plea  to  rebut  the  interpretation  which  the  plaintiff  had 
given  to  the  words  by  his  innuendo.    I  think,  therefore,  the  plea  is  bad. 

The  second  count  does  not  shew  that  the  defendant  meant  to  impute  any  inten- 
tin  to  injure  the  child  by  administering  the  medicines,  or  that  any  injury  resulted 
from  administering  them.  To  make  this  a  good  count  some  fact  should  have  been 
stated  shewing  that  the  plaintiff  was  liable  to  an  indictment 

There  ia  no  objection  to  the  third  count  I  agree  that  the  {dea  to  it  is  bad, 
as  a&cting  to  justify  only  so  much  of  the  words  charged  in  that  count  as  does  not 
amount  to  a  cause  of  action. 

Maulk  J.  I  am  of  the  same  opinion.  As  to  the  first  and  third  counts,  it  is  not 
necessary  to  add  any  thing  to  what  has  already  fallen  from  the  court. 

I  also  think  the  second  count  bad.  It  only  states  that  [1102]  the  defendant 
chai^^  the  plaintiff  with  making  up  the  medicines  wrong,  througn  jealousy ;  uid 
the  innuendo  is,  that  the  defendant  thereby  meant  that  the  plaintiff  had  intentionally, 
and  from  jealousy  and  improper  motives,  made  up  the  medicines  which  he  had 
administered  to  the  child  in  a  wrong  and  improper  manner.  And  I  am  disposed  to 
think  that  the  charge  of  making  up  the  medicines,  coupled  with  the  innuendo,  ma^ 
in  effect  amount  to  a  charge  of  administering  the  medicines.  But  that  is  all.  It  is 
not  said  that  t^e  plaintiff  did,  or  intended  to  do,  any  harm  to  the  child ;  wd  if  no 
ham  was  eitJier  done  or  iotended,  I  do  not  see  how  it  would  be  an  offence  to  make 
1^  and  administer  medicines  in  a  wrong  and  improper  manner.  A  wrongful  act, 
wriJuut  any  intention  to  injure,  and  where  no  injury  results  from  it,  is  no  offence. 
It  has  been  aigaed  that  tbe  administering  of  medicines  improperly  mi^ht  be  con- 
sidered as  an  assault;  but  I  cannot  agree  to  that  as  a  genraal  position;  as  tiie 
administering  does  not  necessarily  imply  any  personal  contract 

With  regard  to  the  fifth  plea,  how  does  it  profess  to  answer  the  words  alleged  to 
have  been  spoken  in  the  first  count  amounting  to  a  charge  of  felonious  killing  ?  It 
does  not  even  profess  to  answer  them  in  the  sense  in  which  they  are  used ;  and  upon 
that  groand  it  is  clearly  bad.  Indeed,  as  it  is  pleaded,  it  does  not  set  out  uiy  t^g 
eODtained  in  the  first  count  which  amounts  to  a  cause  of  action ;  and  it  would,  in  my 
opinioii,  he  bad  upon  iAuX,  ground.   The  rule  in  Crmmll's  eate,  it  may  be  ohswred. 
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is  Dot  very  consonant  to  the  rule  of  pleading  in  modern  times.  The  plea  there  seems 
to  be  of  that  species  which  is  considered  to  eive  implied  colour.  But  the  plea  in  this 
case  is  of  a  very  different  chaxacter.   It  professes  to  justify  a  charge  of  manahmghter 

administering  impn^Msr  medicine.  It  alleges  merely  a  want  ci  judgmeat  and 
diaoretion  on  the  pi^  m  tbe  [1103]  plaintiff.  But  an  injndidouB  and  indiaanrt 
administering  of  medicine  will  not  make  a  man  guilty  of  nuuslanghter.  ^Hiere  must 
at  least  be  gross  negligence  on  his  part ;  and  ue  |uea  does  not  allege  that.  It  is 
therefore,  I  think,  clearly  bad. 

The  seventh  plea  is  also,  I  think,  bad.  It  merely  selects  a  part  of  what  is  charged 
by  the  words  set  out  in  the  third  count,  niunely,  the  giving  of  too  much  mercury,  and 
is  pleaded  to  that.    There  might  be  nothing  in  that  amounting  to  an  offence ;  and  it 

Zsars  to  me  that  a  defendant  in  an  action  for  defamation  cannot  pick  out  of  a 
derous  sentence  certain  words,  which  have  no  slanderous  effect^  and  justify  them 
alone.  It  is  not  stated  in  the  plea  tiliat  any  wrong  was  done  in  refwmce  to  the  then 
state  of  the  child. 

I  a^ree  with  the  rest  of  the  court,  therefore,  that  judgment  should  be  givan  for 
the  plaintiff  uxxm  t^e  demurrers  to  tiie  fifth  and  seventh  pleas,  and  i<x  the  defendaat 
upon  t^e  demurrer  to  t^e  sixth  plea. 

Judgment  accordingly  (a). 

End  of  Michaelmas  Term. 

[1104]  In  the  House  of  Lords 
(In  Error.) 

Jones  v.  Watte.  July  1, 1842. 
[S.  C.  9  a.  &  F.  101 ;  8  K  B.  363  (wit^  note) ;  6  Seott^  N.  R  961.] 

A  promise  to  pay  mone^  if  the  promisee  will  execute  a  deed  of  separation  between 

himseii  and  his  wife,  is  not  void  for  illegality  of  consideration. 

Error,  upon  a  judgment  in  the  Exchequer  Chamber,  afiirming  a  judgment  of  the 
court  of  Common  Fleas. 

The  declaration  stated  that,  on  the  19th  of  October  1833,  Jones,  the  defendant 
below,  signed  a  memorandum  in  writing,  whereby  he  agreed  to  pay  Wait^  the 
plaintiff  below,  160L  by  eight  half-yearly  payments,  tomtrds  Home  and  Gatos'a 
demaiid  of  3661  4b.  9d.,  Waite  taking  the  whole  of  such  demand  on  himwlf ;  and  to 
pay  201.  towards  liquidating  certain  outstuidii^  debts,  and  2201.  towards  oertain 
household  expenses,  one  half  at  Michaelmas  day  then  next,  and  the  other  haU  at  T^dj 
day  1835 ;  and  by  the  said  memorandum  it  was  stated  that  Jones  agreed  to  the  above 
in  consideration  of  Waite's  executing  a  certain  deed  of  separation  between  Waite  and 
his  wife,  and  agreeing  to  pay  H.  and  G.  the  outstanding  debte  and  the  household 
expenses  in  full.    Mutual  promises.    Averment :  that  Waite,  confiding  in  the  agree- 
ment, was  induced  to,  and  did  execute  the  deed  of  separation ;  and  a^eed  to  pay  H. 
and  G.  their  said  demand  of  3661.  4s.  9d.,  and  the  said  outstanding  debts  and  house- 
hold expenses,  in  full,  and  then  took  upon  himself  the  payment  of  the  said  demands, 
debts,  and  expenses;  whereof  Jones  had  notice;  yet  Jones  ne^ected  and  refused 
(although  often  requested  so  to  do)  to  make  the  first  payment  of  me  said  sum  <^  23(M^ 
80  agreed  to  be  paid  by  l^e  defendant  towards  the  household  expenses,  which  finfe 
payment  thereof,  amcHinting  to  a  omtain  sum  of  money,  to  wit^  1 ICL  undo'  and  hjr 
virtue  of  the  said  memorandum  be{1106}K)ame  due,  axia  ought  to  have  been  paid  hy 
Jonea,  at  Michaelmas  day  last,  and  the  same  stall  remained  wholly  unpaid ;  and  Waite, 
by  reason  thereof,  was  forced  and  obliged  to  pay  the  same  out  of  bis  own  moneysL 

Pleas : — first,  ^e  general  issue ;  secondly,  that  at  the  time  of  t^e  aiding  by  the 
defendant  of  the  nmnorandam,  and  heion  and  at  the  time  of  the  eommencii^  of  Phm 

(a)  The  judgment  for  the  defendant  though  founded  upon  pleading  tenainaAuw 
in  a  demurrer  and  joinder,  would  be  expressed  to  be,  in  respect  oi  tiie  uunffioienM-  3[ 
the  count  and  not  in  respect  of  the  sufficiency  of  the  ^ea  as  aaserted  by  the  dtf  eo^nt 
in  his  joinder  in  demurrer. 
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suit,  the  plaintiff  was  solely  liable  to  make  to  H.  and  G.  the  payments,  the  agreement 
by  tlie  pUintiff  to  make  which  was  by  the  memorandum  stated  to  be  in  part  the  oon- 
flvleratitHi  i<x  Janes's  agreeing,  as  was  alleged ;  and  that  Waite  was  at  the  time  of  the 
awning  tlie  defendant  of  the  said  memorandum,  and  before  and  at  the  time  of  the 
ccsnmencing  oi  this  suit,  solely  liable  to  pay  the  said  expenses  and  outstanding  debts 
in  full,  the  agreement  by  the  plaintiff  to  pa^  which  debts  in  full  was  by  tJie  said 
monorandum  stated  to  be  in  part  tke  oonsideration  for  Jones's  agreeing^  as  was 
lUnad.  Verification. 

Bpeeial  demurrer  to  tiie  second  plea  for  dnplioity. 

llie  demnrrer  was  argaed  in  uie  court  m  Gcnumon  Pleas  in  Easter  term  1636 
before  Tindal  C.  J.,  Gaselee  J.,  Vau^han  J.,  and  Bosanquet  J.,  when  that  court 
muoimously  held  that  there  was  nothmg  upcm  the  face  of  the  record  to  shew  that 
any  part  of  the  consideration  iar  Jcmes's  promise  was  Hlegal  (1  New  Cases,  666; 
IScottv  730;  Hodges,  166) 

Jones  having  brought  a  writ  of  error  in  the  Exchequer  Chamber,  the  errors  were 
ai]gQed  on  the  4Ui  of  February  1836,  before  Lord  Denman  G.  J.,  Lord  Abinger  C.  B., 
Littledale  J.,  Alderson  B.,  and  Patteson  J.  That  court,  on  the  llth  of  February 
1839,  affirmed  the  judgment  ot  the  court  of  Common  Pleas,  dissentientibus  Ix>rd8 
Demnan  and  AUngiBr,  who  were  oi  opinion  that  the  consideration  disdoeed  upon 
tiie  fsoe  of  the  deelaradon  was  illegal  (6  New  Gases,  341 ;  7  Soott^  317). 

[1106]  Jones  having  brought  awrit  of  error  returnable  in  parliament,  the  case  was 
ugaed  on  the  let  of  Jidy  1842,  in  the  presence  of  Tindal  C.  Ji,  Williams  J.,  Parke  B., 
and  Alderson  B.  upon  the  question,  whether  tdiat  part  of  the  consideration  for  the 
agreement  which  is  not  answered  by  the  plea,  viz.  the  execution  of  the  deed  of 
•opsration,  was  sufficient  to  support  the  promise,  or  whether  it  was  an  illegal  and  void 
ecMuideration. 

T.  F.  Ellisjwith  whom  was  Sir  W.  FoUett  S.  G.),  for  the  pbintiff  in  error,  cited 
1  the  eases  of  fForraU  v.  Jacob  (3  Meriv.  268),  fTUkes  v.  WHkes  (2  Dick.  791),  TmaaU  v. 
Brea  (Toth.  78),  Key  v.  Bradshaw  (2  Vem.  102),  Lowe  v.  Peers  <4  Burr.  2225),  Brmm 
r.Ptck  (Eden,  C.  C.  140),  AUm  v.  Heam  (1  T.  R  56),  and  Hartletf  v.  Rice  (10  East, 
22),  to  shew  that  iho  coiuideTation  was  illegal ;  and  he  relied  upon  FUicher  v.  Fletcher 
(3  Cox,  99),  Leg(u4  v.  /cAiuon  (3  Yes.  352,  361),  Lord  St.  Jeim  v.  Lady  St.  /oAn 
(11  Yes.  526),  JFednuath  v.  fTeetnuath  (I  Jao.  126;  1  Dow  &  C.  547;  5  Bigh,  N.  S, 
339X  DmU  y.  TUky  (7  Price,  677),  and  Lee  v.  Tkwhw  (2  6.  &  C.  647 ;  4  D.  &  B.  11), 
M  aatiuMities  shewing  t^e  agreement  to  be  void  for  the  want  of  mutuality. 

R.  V.  Richards  (with  whom  was  Peacock),  contri,  cited  Hiadlaf  v.  The  Marquess  of 
Wettmeaih  (6  K  &  C.  200  ;  9  D.  &  R.  361),  2  Roper  on  Husband  and  Wife  (Jacob's 
edition),  pp.  269,  et  seq.  WUtm  v.  MusheU  (3  B.  &  Ad.  743),  SHi  v.  The  Manchester 
and  Saiford  Waterworks  Con^y  (2  B.  &  Ad.  544^  and  Potts  v.  Sparrow  (1  New  Cases, 
694;  iSoott^  578). 

The  opinion  of  the  judges  was  delivered  by 

TiMDAL  C.  J.  We  are  of  pinion  that  no  ille^lity  is  disclosed  upon  this  record. 
One  part  of  the  consider-[ll(V7^tion  for  the  promise  of  the  defendant  below  was  the 
ezeeotion  !vy  th«  plaintiff  below  of  the  deed  of  separation,  which,  as  appears  from  the 
deduatitn,  had  been  prBvioosly  agreed  upon  and  drawn  up.  The  second  part  of  the 
ooonderation  was  tiie  dischai^  of  Home  and  Gates's  demand,  and  the  payment  of 
tbe  household  expenses  and  certain  debts  in  full.  In  this  there  is  no  illegality.  The 
only  qoeetUHi,  therefore,  is,  whether  the  deed  of  separation  which  the  plaintiff  below 
agreed  to  execute  was  iUegal.  We  are  of  opinion  that  nothing  ia  disclosed  upon  this 
record  whence  we  can  diswver  that  there  was  any  illegality  in  that  deed. 

Lords  foougham  and  Campbell  expressed  their  concurrence  with  the  ofnnion  of 
the  IflMned  judges;  and  the  judgment  of  the  court  below  was 

AiBnned  wiui  costs. 


Pmpps  V.  Akbrs.   August  1,  1842. 

[See  S.  a  9  CL  &  F.  583 ;  8  £.  R.  539  (with  note).] 

A.  beiiig  seised  in  f ee  (rf  lands  at  W.,  devised  "his  real  estate  at  W."  to  B.,  when  and 
so  soon  as  K  should  attain  his  age  of  twenty-one  yean ;  but  in  case  B.  should  die 
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under  the  a^e  of  twenty-one  years,  then  he  directed  '*  that  his  said  estate  at  W. 
should  sink  into  hia  residuary  real  estate,"  and  he  devised  all  the  residue  of  his  ml 
estates  to  C,  subject  to  \'ariou8  limitations  and  provisions.  A.  died  seised  in  fee  of 
the  lands  at  W.,  leaving  an  infant. — Held,  that  R,  on  the  decease  of  A.,  took  an 
estate  in  fee  in  the  lands  at  W.,  subject  to  be  divested  in  Uie  event  of  his  dying 
under  twenty-one  and  without  issue. 

In  this  case  the  following  question  was  submitted  by  the  House  ot  Lords  for  tin 
opinion  of  the  judges ; 

"  A.  R  being  seised  in  fee  simple  of  certain  lands  and  hereditaments  at  W.  bjr  hia 
will  duly  executed,  &o.  save  all  his  real  estates  at  W.  to  his  godson  O.  H.  A.,  wfam 
and  so  soon  as  he  should  attain  his  age  of  twenty-one  years ;  but  in  case  Us  slid 
godson  should  die  under  the  age  of  twenty-one  years,  then  the  testator  directed  that 
his  said  [1108]  estate  at  W.  should  sink*  into  and  form  part  of  his  residuaiy  real 
estate.  And  by  his  said  will  he  ^ve  all  the  residue  of  his  real  estates  to  J.  C,  subject 
to  various  limitations  and  provisions  affecting  the  same. 

*'  The  testator  continued  seised  in  fee-simple  of  the  said  lands  and  hereditamentB 
at  W.  until  his  death,  and  he  died  without  revoking  or  altering  his  will,  leaving 
6.  H.  A.  an  infant  of  the  age  of  twelve  years. 

*'  The  opinion  of  the  judges  is  desired  as  to  what  estate  6.  H.  A.  took  in  the 
estate  at  W." 

The  case  was  argued  on  the  lOth  of  May  last.   The  judges  took  time  to  oonsider, 
and  on  the  30tii  of  June  their  unanimous  <^inion  was  deUvered  by 

TiNDAL  C.  J.    In  order  to  answer  this  question  it  is  not  necessary  for  us  to  My 
what  would  be  the  legal  effect  of  a  simple  devise  to  A.  and  his  heirs,  when  <»>  if  he 
shall  attain  twenty-one,  without  any  concomitant  provisions  calculated  to  shew  whether 
the  testator  did  or  did  not  mean  to  treat  the  attaining  twenty-one  as  a  condition 
precedent.    In  such  a  case  Mr.  Feame  may  be  right  in  the  opinion,  found  among  his 
posthumous  works,  that  until  the  devisee  attains  the  prescribed  age,  he  takes  no 
interest  whatever  in  the  devised  lands.    Rut,  whatever  may  be  the  true  meaning  ol 
such  a  devise,  if  it  should  occur  by  itself,  there  is  ample  authority  for  saying  that 
such  words  may,  from  the  context,  be  taken  not  to  indicate  the  time  when  Uie  estate 
is  to  vest,  but  to  point  out  an  event  on  Hke  happening  of  which  an  estate  already 
vested  is  to  be  divested  in  favour  of  some  other  person.   And  tJie  cases  upon  this 
subject  awear  to  be  resolvable  into  two  classes ;  vnt,  cases  in  which  the  courts  have 
relied  on  the  circumstance  that  the  estate  prior  to  the  attainment  of  the  age  of  twoity- 
one,  has  been  given  to  some  third  person,  either  for  the  benefit  of  the  devisee  faim- 
[1109]-fl6lf,  as  in  Goodtitle  dem.  Haijward  v.  WhUby  (1  Burr.  228) ;  or  for  the  benefit  o( 
some  other  persons  to  endure  during  the  minority,  as  in  Boragton's  case  (3  Ck>.  Rep.  16), 
and  Mansfield  v.  Dugard  (1  Eq.  Ca.  Abr.  195);  secondly,  cases  in  which  the  estate  is 
given  over  in  the  event  of  the  devisee's  dying  under  twenty-one,  as  in  Edvxtrds  r. 
Hammond  (3  Lev.  132),  Bromfield  v.  Crmader  (1  New  Rep.  313),  and  Doe  dem.  Hvnt  v. 
Moan  (U  East,  601). 

The  first  class  of  cases  proceeds  on  the  ground,  that  the  estate  given  to  the  devisee 
on  his  attaining  twenty-one,  is,  in  fact,  on^  a  remainder  taking  effect  in  its  natural 
order  on  the  determination  of  the  preceding  estates,  and  that  the  attaining  of  the 
prescribed  age  in  such  a  case  no  more  imports  a  condition  precedent  than  any  other 
words  indicating  that  a  remainderman  is  not  to  take  until  after  tike  detmninatiai  cl 
the  miicular  estates. 

The  second  class  of  cases  goes  on  the  principle  that  the  subsequent  gift  over  on  the 
event  of  the  devisee's  dying  under  twenty-one,  sufficiently  shews  the  meaning  ci  the 
testator  to  have  been,  that  the  first  devisee  should  take  whatever  interest  the  party 
claiming  under  the  devise  over  is  not  entitled  to ;  which,  of  course,  gives  him  tii'e 
immediate  interest,  subject  only  to  the  chance  ci  its  being  divested  on  a  future 
contingency. 

Whether  the  doctrine  on  which  this  second  class  of  oases  has  rested  was  originally 
altogether  satisfactory  is  a  point  which  we  need  not  discuss.  It  is  sufficient  to  say, 
ihalb  it  clearly  has  been  established  and  reccunised  as  a  settled  rule  ai  ccnutniotioo, 
not  only  in  t^e  courts  below,  but  also  in  your  lordships'  House.  And  diat  mile 
ai^wars  to  us  clearly  to  govern  the  case  put  to  us  by  your  lordships.   In  oonftmni^ 
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witii  which  rule,  therefore,  we  beg  leave  to  state  that  on  the  question  put  to  us,  we 
are  of  opinion  that  G.  H.  A.,  on  the  decease  of  [1110]  the  testator,  took  an  estate  in 
fee  simpie  in  the  lands  and  hereditaments  at  w!,  subject  to  be  divested  in  the  event 
d  his  dying  under  twenty-one,  and  without  issue. 

The  House,  on  a  subsequent  day  (the  1 1th  of  August),  gave  judgment  in  accordance 
wiUi  this  opinion. 

Judgment  ^Srmed. 
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CASES  ARGUED  and  DETERMINED  in  the  COURT 
of  COMMON  PLEAS.  By  JAMES  MANNING, 
Serjeant  at  Law,  and  T.  C.  GRANGER,  of  the 
Inner  Temple,  Esquire,  Barrister  at  Law.  Vol.  V. 
From  Hilary  Term.  1843,  to  Easter  Term,  1843, 
both  inclusive.  With  the  REGISTRATION 
APPEAL  CASES  of  Michaelmas  Term,  1843,  aad 
Hilary  Term,  1844.    London,  1845. 


[1]  Cases  upon  Appeal  from  the  Decisions  of  Revising  Barristers,  Argued 
AND  Determined  in  the  Court  of  Common  Pleas  (a),  in  Michaslhas  Tebm 
AND  Vacation,  and  Easter  Term,  in  the  Seventh  Year  of  thb  Bugn  or 
Vi(7rORiA(6). 

West  Reding  of  Yorkshire. 

AuTEY,  AjipeUant;  Topham,  Be^nndent.    Nov.  7,  1843. 

[S.  C.  7  Scott,  N.  R  402 ;  1  Lutw.  Reg.  Cas.  1 ;  Barr.  &  Am.  1 ;  13  L.  J.  C  P.  39; 

7  Jur.  995.] 

Where  the  statement  of  the  case  by  the  revising  barrister  and  the  notaoe  of  intention 
to  prosecute  the  appeal  have  not  been  sent  to  the  masters  witiiin  the  four  first  days 
of  Michaelmas  t^n,  the  court  will  not,  ffiroept  under  peculiar  oircumstuioe^  all^ 
the  appeal  to  be  entered. — ^llie  statement  m  writing  by  the  revising  barristo'  is 

duly  transmitted  to  the  masters,  but  the  notice  of  intention  to  prosecute  the  ^^nal 
is  not  sent  in  time  :  Held,  that  the  appeal  cannot  be  entered. — An  affidavit  by  the 
clerk  of  the  attorney  to  the  appellant,  stating  that  the  notice  which  is  required  to 
be  si^ed  by  the  appellant,  had  by  mistake  not  been  sent,  cannot  be  reooived  as  a 
snbstatute  for  such  notice. 

Shee  Serjt  applied,  on  behalf  of  the  appellant,  that  the  appeal  in  this  case  noi^ 
be  entered  by  one  of  the  masters,  under  sect.  62  of  the  registration  act(c).    By  [S3 

(a)  Under  the  provisions  of  the  registration  act,  6  &  7  Yiot^  c.  1 8. 

(b)  These  cases  are  reported  in  place  in  order  to  render  t^em  availaUe  at  tha 
next  revision  of  the  lists  of  voters. 

(c)  Enacting,  "That  every  appellant  who  shall  intend  to  prosecute  his  appeal  shall, 
within  the  first  four  days  in  the  Michaelmas  term  next  after  the  decision  to  which 
such  appeal  shfdl  relate,  transmit  to  the  maaters  of  the  said  court  of  Common  Pleas 
the  statement  in  writing  so  signed  by  the  aasd  revising  barrister  as  afweoid,  and 
shall  also  therewith  give  or  send  a  notice,  signed  by  him,  stating  therein  his  intention 
to  prosecute  the  saiaappeal ;  and  the  said  appellant  shall  also  give  or  send  a  ootiiN^ 
signed  by  him,  to  Uie  respondent  in  the  said  appeal,  stating  his  said  intentioa  duly  to 

riecute  such  appeal  in  the  said  court ;  and  one  of  the  masters  of  the  said  court,  to 
nominated  for  that  purpose  by  the  Lord  Chief  Justice  of  the  said  court,  shall 
forthwith  enter  every  appeal  of  which  he  shall  have  received  due  notioe  fro«n  die 
appellant  as  aforesaid,  in  a  book  to  be  kept  by  him  for  that  purpose.** 
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that  section,  the  appellant  was  required  within  the  four  first  days  of  Miohaelmas  term, 
tolimaBit  to  the  masters  the  case,  as  stated  by  the  revising  barrister,  together  with  a 
ntioe  to  TOosecate  the  appeal 

Hie  affidavits  stated  that  the  ease  and  notice  had  only  arrived  from  Leeds  by  that 
di/s  port,  and  that  t^e  delay  had  been  merely  aocidentel.  [Tindal  C.  J.  referred  to 
not  64  of  the  act  (a)^]  The  learned  serjeaot  submitted  that  the  statute  had  been 
nrtnaUy  complied  with.  The  appellant  is  not  required  to  enter  the  case  within  the 
fnir  Srst  days  of  the  term,  but  merely  to  transmit  it  to  the  masters.  The  statement 
WM,  hi  tMst,  troiwmitted  by  yesterda/s  post 

Dowling  Serjt.,  for  the  respondent,  was  willing  to  consent  that  the  appeal  should 
be  receivea  and  entered.  [3]  The  words  of  the  act  are  directory,  and  not  compulsory. 
In  the  case  of  Smpgorij  yippellant,  and  WWeinson,  Respondent,  the  court  yesterday — the 
fourth  day  of  the  term, — granted  leave  to  extend  the  time  for  sending  the  notice  to 
tbe  masters  under  the  sixty-second  section,  upon  an  affidavit  of  the  clerk  to  the  agents 
of  ike  appellant,  that  the  case  had  been  receiTed  by  that  morning's  post,  but  that  the 
notice  <A  proeacntion  did  nob  aooompanv  t^e  case ;  wad  thMt,  as  the  appellant  resided 
A  Peterb«ough,  in  Northamptonshire,  his  signature  to  the  notioe  could  not  be  obtained 
m  time  to  file  tlie  appeal  and  give  the  notice  within  the  time  specified. 

^  I^NDAL  C.  J.  Tne  sixty-second  section  of  the  act  requires  the  case  to  be  trans- 
nuttsd,  bother  with  notioe  of  intention  to  prosecute  the  appeal,  within  the  first  four 
days  of  the  term.  The  sixty-fourth  section  expressly  provides  that  no  appeaJ  shall  be 
heard  unless  tlie  requisite  notice  has  been  given.  The  notice  not  having  been  given 
u  this  case,  the  court  has  no  authority  to  order  t^e  appeal  to  be  entered.  Possibly  a 
case  Buy  arise,  where  in  consequence  of  circumstances  of  an  inevitable  nature  having 
occurred,  the  court  would  think  it  right  to  interfere ;  but  none  such  are  suggested 
Iiere.  In  the  case  referred  to  of  Smpson,  AppeUaat^  and  fF^Umton,  Beqtondmt,  the  sixty- 
ioQrth  section  was  not  brought  before  ^e  notice  (k  the  court.  We  sh^  probably  have 
to  review  that  decision  (a)'. 

(af  By  sect.  64  it  is  enacted,  "  That  no  appeal  or  matter  of  appetd  whatsoever  shall 
ID  any  case,  except  where  the  conduct  and  direction  of  the  appeal,  or  of  the  answer 
thereto,  shall  have  been  given  by  order  of  the  court  of  Common  Pleas,  or  of  any  jud^ 
Aoeof,  to  any  person,  be  entertained  or  heard  by  the  said  oourt^  unless  notioe  shall 
kan  been  given  by  the  appellant  to  tiie  masters  the  said  court  at  the  time  aad  in 
Ae  manner  hereinbefore  mentioned ;  and  no  appeal  shall  be  heard  by  the  said  court 
in  any  case  where  the  said  res^ndent  shall  not  appear,  unless  the  said  appellant  shall 
prare  that  due  notioe  of  his  mtention  to  prosecute  such  appeal  was  given  or  sent  to 
the  said  respondent  ten  days  at  least  before  the  day  appointed  for  the  hearing  of  such 
appeal :  {wuvided  always,  that  if  it  shall  appear  to  the  said  court  that  there  has  not 
wen  reasonable  time  to  give  or  send  such  notice  in  any  case,  it  shall  be  lawful  for  the 
ttid  court  to  postpone  the  hearing  of  the  appeal  in  such  case,  as  to  the  said  court  shall 
•eemmeet" 

(a)"  Northern  Division  of  the  county  of  Northampton. 

'Stmpftm,  Appellant ;  Wilkin9on,  Responded.  — After  the  decision  in  the  principal  case, 
the  master  intimated  that  this  case  would  be  struck  out  of  the  list  of  appeals, 

Whereupon  Byles  Sent  for  the  appellant,  prayed  the  court  that  the  appeal  might 
he  retained  on  the  list.  He  distinguished  it  from  the  principal  case,  inasmuch  as  the 
statement  had  been  sent  within  the  first  four  days  of  term,  although  the  notice  had 
not  accompanied  it ;  whereas  in  the  principal  case  neither  had  been  sent.  He  sub- 
mitted, toab  by  the  sixty-fourth  section  a  power  was  reserved  to  the  court  to  make  an 
order  as  to  the  conduct  and  direction  of  the  appeal.  And  that  by  the  proviso  at  the 
end  d  that  sectioii,  the  court  might  postpone  the  hearing  of  the  appeal  where  there 
W  not  been  reasomtble  time  to  ^ve  or  send  the  requisite  notice.  The  notice  was 
not  required  1^  the  sixty-second  section  to  be  under  the  hand  of  the  empellant.  It 
«u  required  to  be  si^ed  by  him.  A  si^matare  by  an  agent  would  be  sufficient  And 
the  affidavit  upon  which  the  application  nad  been  made  might  be  treated  as  a  notice 
signed  by  the  agent  of  the  appellant. 

"nodal  C.  J.  The  proviso  at  the  end  of  the  sixty-fourth  section  clearly  refers  to 
the  notice  therein  last  mentioned,  which  is  the  notice  to  the  respondent,  required  to 
he  ^ven  .ten  days  before  the  day  appointed  for  the  hearing.  The  notice  to  the 
naiter  is  like^the  delivery  of  tiie  writ  of  error  with  the  trwscript  of  the  record  to  the 
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[4]  It  is  said  that  t^e  words  of  the  act  are  only  directory ;  and  if  the  case  stood  on 
the  sixty-second  section  alone,  possibly  we  might  so  have  held ;  but  the  words  of  the 
sixty-fourth  section  are  not  to  be  got  over. 

As  to  the  consent  on  the  part  of  the  respondent,  that  the  appetd  may  now  be 
entered,  the  court  cannot  attend  to  that  The  question  is,  whether  we  have  any 
jurisdiction  to  entertain  the  case.  The  jurisdiction  is  a  new  one  conferred  by  toe 
legislature ;  and  tiie  more  wholesome  course  will  be,  not  to  extend  that  jurisdiction, 
even  with  the  consent  of  parties ;  otherwise  we  might  be  called  upon  in  the  nezt^  or 
some  future  term,  to  [6]  entertain  a  case  which  ought  to  have  bem  entered  in  tiiis 
term. 

The  other  judges  (xmourring,  the  application  was 
Befused. 

dry  OF  Bristol. 

TuDSALi^  AppeUaaU;  Tmc  Town-Clerk  of  Bristol,  JieapmML   Nov.  20^  184& 

[S.  0.  7  Scott,  N.  R.  486  ;  1  Lut  Reg.  Cas.  7 ;  Barr.  &  Am.  8  ;  13  L.  J.  C.  P.  49; 
7  Jur.  1041.    Affirmed,  Bright  v.  Devenish,  1866,  L.  R  2  C.  P.  102.] 

A  notice  of  objection  was  served  by  a  party,  whose  name  was  on  the  list  of  freemen, 
and  who  in  that  list  was  described  as  "  of  the  parish  of  C."  In  the  notice  the 
objector  was  described  as  "  of  H.  Road,  on  the  list  of  voters  for  the  parish  of  C." 
Held,  that  this  notice  (although  it  strictly  followed  the  form  given  in  6  &  7  Viet 
0.  18,  sched.  B.  No.  11)  was  inaccurate,  sudi  tana  being  i^Uoable  only  to  parties 
on  tiie  list  of  household  voters. 

William  Tudball  objected  to  the  name  of  John  Jenkins  being  retained  in  the  list 
of  the  freemen  entitled  to  vote  in  the  election  of  members  for  the  city  of  BristoL 

Notice  of  objection  was  proved  to  have  been  duly  served ;  which  notice  was 
signed  **  William  Tudball,  of  Hotwell  Road,  on  the  list  of  voters  for  the  pariah  oE 
CBfton." 

The  name  of  William  Tudball  was  not  upon  either  the  householders'  or  freeholders' 
list  of  voters  for  the  purish  <A  C3if t(ni,  but  nis  name  was  upon  the  alphabetical  "  list 
of  the  freemen  of  the  city  of  Bri8t(^,"  and  there,  under  the  letter  T.,  ne  and  aeversl 
others  were  consecutively  stated  as  "  all  of  the  rarish  of  Clifton  "  i[a). 

It  was  objected,  on  behalf  of  the  said  John  Jenldns,  that  William  Tudball,  instead 
of  stating  himself  in  the  notice,  to  be  on  the  list  of  voters  for  the  parish  of  Clifton, 
ought  to  nave  stated  himself  to  be  on  the  list  of  freemen  of  the  city  of  KHstol ;  and 
we,  being  of  that  opinion,  decided  that  the  notice  was  insufficient  and  did  not  require 
t^e  said  John  Jenkuu  to  prove  his  qualification,  but  retained  his  name  upon  tike  aid 

[6]  The  case  then  stated  that  the  revising  barristers  had  come  to  t^e  same  decaaiaii 
upon  similar  notices  served  upon  seven  persons  in  the  list  of  freemen,  uid  upon  forty- 
five  persons  in  the  lists  of  various  parishes ;  and  that  the  barristers  ordered  all  tliese 
cases  to  be  consolidated  and  that  the  town-clerk  of  the  city  of  Bristol  should  be  tin 
respondent.    The  case  then  proceeded  thus : — 

Should  the  court  of  Common  Pleas  be  of  o|Hnion  that  the  notices  in  these  aereral 
oases  were  insuffident^  then  the  names  of  tiie  Beveral  persons  so  objected  to  will  remain 
upon  the  register;  but  if  the  court  be  of  a  oontrary  opinion,  their  names  siuMiId  be 
expunged  therefrom.  (Signed  as  aboiT«.) 

clerk  of  the  court,  which  is  necessary  in  order  to  give  jurisdiction  to  the  court  oi  wror. 
An  affidavit  by  an  attorney's  clerk,  that  the  notice  had  not  arrived,  can  hardly  he 
treated  as  a  substitute  for  the  notice  itself. 

Maule  J.  The  exception  in  the  sixty-fourth  section,  as  to  the  oonduot  and  dilu- 
tion of  appeals,  applies  to  appeals  consolidated  under  the  forty-fifth  section. 

The  other  judges  oonoumng,  tiie  case  was  struck  out  of  the  list  of  appeals. 

(a)  The  list  fn  freemen  was  sent  with  the  statement  to  the  revising  Darri8ter%  as 
forming  part  thereof. 
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The  case  further  stated,  that  as  there  was  no  person  who  engaged  for  the  reapou- 
dMt>  to  appear  and  answer  the  appeal,  the  names  of  such  respondents  would  in  such 
fMB  (aio)  have  been  written  under  such  engagement,  with  true  partdoulars  of  their 
qulifieataon  set  fort^ ;  the  bajrigters  annexed  two  other  lists,  wherein  were  aoourately 
set  forth  the  qualifications  opposite  to  each  name,  to  enable  the  master  of  the  Common 
Fhss  to  give  distinct  and  aoeuiate  instniotions  as  to  «iy  alterations  or  oorreotions 
tiat  die  court  might  direct  to  be  made.  (Signed  as  above.) 

Cockbum  for  the  appellant.  The  question  in  this  case  turns  upon  the  construc- 
tion of  the  17th  section  of  the  registration  act,  and  of  the  schedule  therein  referred  to. 
By  that  sectaon  it  is  enacted  that  any  person  whose  name  is  inserted  in  any  list  of 
roters  for  a  boroi^h,  may  object  to  any  other  person  as  not  bein^  entitled  to  appear 
in  that  list ;  and  it  requires  that  notice  of  the  objection  shall  be  given  to  the  overseers, 
or  to  the  town-clerk,  being  the  pai'ties  who  respectively  make  out  the  lists  of  house- 
Wders  and  freemen.  This  notice  is  to  be  in  the  [7]  form  numbered  (10)  in  schedule 
or  to  the  like  effect ;  it  is  further  required  that  notice  of  the  objection  should  be 
girsD  to  the  party  objected  to,  according  to  the  form  numbered  (11)  in  tJie  stdtedule 
shore  rrfemd  ta 

The  14th  section  enacts,  that  the  town-clerk  shall  make  out  and  publish  a  list  of 
fnemen  of  the  city  or  borough  entitled  to  vote  according  to  the  form  numbered  (5) 
is  the  above  schedule,  tt^ther  with  their  places  of  abode. 

In  this  case  the  name  of  the  objector  was  published  in  the  list  of  freemen,  he  being 
tiiwein  described  as  "  of  the  parish  of  Clifton."  According  to  the  form  of  the  notice 
giveo  in  schedule  B,  No.  ( 1 1 )  it  is  required  to  be  signed  "  K.  B.  of  (place  of  abode)  on 

the  list  of  voters  for  the  parish  of  This  form  is  not  strictly  applicable  to 

the  esse  of  a  freeman,  as  the  name  of  a  freeman  would  appear  in  the  list  of  freemen 
for  the  whole  city,  luid  not  in  the  list  of  voters  for  an^  particular  parish ;  but  it  is  to 
be  observed,  that  in  every  otiier  case  where  a  notice  is  required  oy  the  act,  and  tike 
fomi  of  such  notice  is  raven  in  the  schedule,  the  words  "  or  to  the  like  effect "  are 
introduced.  These  woras  occur  in  1 7th  section  with  refwence  to  the  notice  reqtdnd 
to  be  eiven  to  t^e  overseers  or  tiie  town-clerk ;  but  they  do  not  appear  in  the  latter 
put  ^  the  section  which  relates  to  the  notice  required  to  be  given  to  the  party 
(Ejected  to.  The  form  given  in  the  schedule  B,  No.  (11)  has  been  strictly  adhered 
to ;  and  it  would  appear  that  from  the  circumstance  of  the  qualifying  woms  "  or  to 
the  like  effect "  being  omitted,  the  legislature  intended  that  the  precise  form  given 
should  be  adopted.  [Maule  J.  It  is  required  by  the  Hth  section  that  the  places  of 
abode  of  the  freemen  shall  be  given.  But  a  freeman  entitled  to  vote  may  reside  within 
ssrai  miles  of  the  city  or  borough ;  so  that  re8i-[^]-dence  within  any  parish  of  such 
or  borough  is  not  necessary  (a).]  The  place  of  residence  of  the  objector  must  be 
itUed  in  the  notice  of  objection ;  and  that  has  been  done  in  this  case ;  the  same 
Mrietoess  is  not  required  in  these  notices  as  in  pleadings,  and  if  any  thing  unnecessary 
hti  been  stated,  it  may  be  rejected  as  suiplusa^e ;  the  residence  m^ht  have  been 
onitted,  but  the  notice  will  not  be  vitiated  by  its  insertion,  the  le^slature  clearly 
intended  that  the  party  objected  to  should  have  the  means  of  identifymg  the  objector. 
[Made  J.  The  legislature  probably  intended  that  the  party  objected  to  should  have 
an  opportunity  of  knowing  whether  the  objector  was  on  the  list  of  voters.  The 
words  in  question  in  this  notice  apply  to  parties  whose  names  are  inserted  in  the  parish 
Bits ;  die  notice  therefore  cannot  be  read  as  though  the  words  were  not  there.  The 
notioe  in  fact  refers  the  party  objected  to  to  the  list  of  parish  voters.  To  this  he 
vooid  look  if  he  wished  to  ascertain  who  the  objector  was ;  but  he  would  not  find 
the  name  there,  uid  might  therefore  be  misled.]  At  most  the  objector  has  only  made 
a  statement  in  his  notice  which  it  was  not  necessary  for  him  to  make ;  but  he  has  not 
lost  kia  ri^t  to  object^  by  having  done  sa 

Austin,  fm  the  respondent,  was  stopp«l  by  the  court 

TiSDAL  G.  J.  I  think  tiiat  the  objecting  party  has  been  misdescribed.  The  form 
given  in  the  schedule  B  (No.  II)  has  been  followed  more  closely  than  was  necessary, 
s^ereby  the  party  objected  to  would  either  be  misled,  or  there  would  foe  thrown  upon 
him  greater  inoonvenience  in  examining  the  different  lists  than  the  act  of  parliament 

(a)  See  2  W.  4,  c.  45,  a.  32. 
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contemplated.    I  think  the  notice  of  [9]  obiectdon  waa  bad,  and  therefore  that  the 
^aity  objected  to  was  not  called  upon  to  prove  his  ti^t  to  vote. 
Per  ouruun.    Decision  affirmeiL 


Borough  of  Wknlock. 

Thomas  Guaklton  Whithorb,  Appelkmt;  William  Bedford,  Respondent. 

Nov.  20,  1843. 

[Referred  to,  MorriA  v.  HamSt  1866,  12  Jur.  627.] 

A  cow-houae  or  stable  is  a  "building"  within  the  2  W.  4,  c.  45,  s.  27,  the  occupatiM 
of  which  will  confer  the  franchise  for  a  borough. — No  order  for  altering  the  register 
pursuant  to  the  decosion  of  the  oonrt  need  be  drawn  up. 

In  a  list  of  persons  entitled  to  vote  in  the  election  of  members  for  the  bonNU^  ol 
Wenlock,  in  respect  of  property  situate  within  the  said  borough,  on  the  31sfc  cby  of 
July  1843,  appears  the  foltowing  enfoy,  namely. 


Name. 

Flaoe  of  Abode. 

Nature  of 
QoilUtcatloii. 

Wheteeitnate. 

Thomas  Chttrlton 
Whibnore. 

Beckboiy  Brook. 

Building  and 
land. 

Beckbnry  Brook. 

The  said  Thomas  Charlton  Whitmore  having  been  duly  objected  to  by  William 
Hedford,  appeared  in  support  of  his  vote,  and  proved  that  he  was  in  all  ot^io' 
respects  a  duly  qualified  voter  for  the  said  borough ;  the  onl^  question  was,  whether 
the  building  for  which  he  claimed  to  vote,  was  sufficient,  withm  the  statute. 

The  building,  to  which  the  objection  applied,  consisted  of  a  cow-house  or  stable, 
substantially  built  of  stone,  the  roof  <A  which  was  tiled,  having  a  door  with  a  lock  and 
key.  It  was  proved  also,  tliat  the  building  was  substantial  and  suitable  for  the  purpose 
for  whieh  it  was  p.0]  erected  and  used,  and  convenientiy  placed  for  the  occnpatioo  ol 
tite  claimant's  land. 

The  case  then  stated  that,  after  hearing  argumente  on  both  sides,  the  reviring 
barrister  decided  that  the  building  was  not  one  to  which  the  words  "  other  building 
in  2  W.  4,  c.  45,  s.  27,  would  apply,  and  expunged  the  name  of  the  voter ;  which  was 
to  be  restored  if  the  court  of  Common  Pleas  were  of  opinion  that  the  building  was 
such  as  entitled  the  claimant  to  vote. 

The  case  of  another  party  claiming  to  vote  in  respect  of  the  occupation  of  a  stable 
and  land  within  tiie  said  borou^  was  consolidated  with  the  above  case. 

(Signed)      T.  G.  P  ,  Revising  Bamster. 

Austin,  for  the  appellant,  was  stopped  by  the  court 

Manning  SerjL,  for  the  respondent  The  question  here  is  whefJier  the  "  building'* 
mentioned  m  the  case  is  within  the  meaning  of  the  first  part  of  the  27th  section  of  ue 
reform  act  (2  W.  4,  c.  45)  which  confers  the  right  of  voting  in  cities  and  boroo^^ 
OD  the  occupier  of  "any  house,  warehouse,  oounting-houae,  shop  or  other  baildiii^ 
boin^  «  the  vdue  of  not  less  than  101.  per  annum.'*  If  the  court  oonfin 
the  opinion  (A  the  revising  barrister  that  the  building  in  questifm  is  not  of  tks 
nature  described  by  the  act,  the  appellant  will  not  to  disfrandiised,  oa  he  will 
still  be  entitled  to  vote  for  the  county,  if  the  building  should  be  ccmaidered  as 
auxiliary  to  the  land  occupied  by  the  party ;  but  he  wiU  not  be  entitled  to  vote  for 
die  borough. 

The  "other  building,"  contemplated  by  the  27th  section,  must  be  ejusdem  generia 
with  thrae  that  are  previously  mentioned.  The  rule  for  construing  all  statutes,  as  laid 
down  by  the  court  in  Samdemm  v.  [U]  Breadi.  (7  R  &  C.  96,  100 ;  9  D.  &  R.  796)» 
that  where  particular  words  are  followed  by  general  ones,  the  latter  are  to  be  held  as 
applying  to  persons  or  things  of  tJte  same  kind  with  those  which  precede.  KUchen  t. 
S&w  (6  A.  &  £.  729,  1  N.  &  P.  791)  ia  to  the  same  effioct   Now,  in  this  sacstaon,  the 
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particular  words  comprise  dweUine-housea,  and  buildings  used  for  the  purposes  of 
tnde,  and  it  is  probable  that  a  brOTr-house  or  a  malt-house  would  be  oonsidered 
ejoidem  generis  as  a  "  warehouse,  counting-house  or  shop ; "  but  this  cowhouse  or 
Btftble  appears  to  hare  been  built  for  the  purpose  of  being  used  in  conjunction 
with  the  land ;  for  the  case  states  that  it  "  was  eonvenientfy  pUced  for  the  oceupa- 
tioi  of  the  elaimanVs  land."  [Maule,  J.  As  I  understand  the  case,  the  building 
was  not  only  cMiTenient  for  the  occupation  of  the  land,  but  also  "suitable 
fnr  the  purpose  for  which  it  was  erected,"  that  is,  as  a  cow-house  or  stable. 
Would  it  be  contended  that  a  building  used  by  a  cow-keeper  or  liveiy-stable  keeper 
is  London,  if  of  sufficient  value,  would  not  give  a  qualification  1]  The  keeping  of 
a  livery-stable  is  a  trade.  [Tindal  C.  J.  That  may  oe  doubtful  (c).]  The  Teamed 
Serjeant  referred  also  to  SewelVs  case  (d). 

Tindal  C.  J.  I  think  that  the  word  "  building,"  in  the  twenty-seventh  section 
of  the  reform  act,  ia  satisfied  by  the  building,  described  in  this  case  as  a  "  cowhouse 
or  staUe."  The  passage  under  consideration  begins,  it  ia  true,  with  the  enumeration 
of  "house,  warehouse  counting-house  or  shop;"  and  when  we  an  told,  tiuat  the 
"other  balding  "  which  follows  theee  words  must  be  eiusdem  generis  wi^  those  tiiat 
pncede  [Ijn  it^  I  un  disposed  to  think  that  tihe  buifdii^  uwler  oonsideration  falls 
ander  that  description.  There  certainly  are  buildings  which  do  not  oome  within  the 
BHsning  of  the  act ;  for  example,  a  bridge,  or  a  drain  made  for  agricultural  purposes  ; 
both  of  which  may,  in  one  sense,  be  term^  "buildings,"  but  certainly  are  not  of  the 
kiod  referred  to  in  the  act.  If  we  were  to  exclude  the  building  now  under  considera- 
tion, we  must  necessarily  exclude  many  other  buildings  of  a  similar  kind,  such  as 
ft  room  erected  for  the  purpose  of  obtaining  a  prospect ;  or  a  dairy  standing  detached 
from  other  buildings ;  both  of  which  I  should  consider  would  fall  under  the  general 
description  of  "  building." 

I  Uiink,  therefore,  ^t  tiie  decision  of  the  revising  barrister  ought  to  be  reversed. 
CoLTMAN  J.  I  am  of  the  same  opinion.  The  building  in  question  is  one  tiiat 
■nay  vaj  properly  be  occupied  with  huid ;  but  I  do  not  thi^  that  it  is  tiiereby  t^en 
out  of  the  operation  of  the  act,  which  seems  to  be  less  restricted  thui  has  been  con- 
tended for.  I  tJiink  the  act  embraces  all  buildings  erected  for  t^e  purposes  of  dwelling 
or  business ;  and  agriculture  is  certainly  a  business. 

Ebskine  J.  I  am  of  the  same  opinion.  There  is  nothing  in  the  act  to  limit  the 
meaning  of  t^e  term  "  building  "  to  one  used  for  the  purposes  of  trade.  A  house  ma^ 
he  used  either  for  trade  or  habitation.  Even  if  the  term  were  so  limited,  there  is 
nothing  in  this  case  to  exclude  the  building  under  consideration.  A  cowhouse  or 
a  staUe  may  be  used  for  the  purposes  of  trade.  I  think  the  building  in  question  is 
ejosdem  generis  with  those  specified  in  the  act.  A  building  may  be  erected  for  the 
pirposes  of  a  reading-room— that  is  [13]  neither  for  trade  nor  habitation — but  that 
woiud,  I  tMok,  be  sufficient  to  give  a  qualification. 

Maule  J.  I  agree  that  the  term  "building"  in  this  act  is  not  to  be  taken  in  its 
bogeat  acoeptation ;  but  that  it  must  be  explained  by  the  accompanying  words ;  and 
Amfore  such  buildings  as  the  Lord  Chief  Justice  has  referred  to  would  be  excluded 
from  the  act.  So  a  wall  inclosing  a  space  of  ^und  might  be  a  building  wbrtb  101.  a 
year ;  but  it  would  give  no  qualification.  It  is  contended  that  the  buildings  specified 
m  tlie  act  are  such  as  are  generally  used  for  trade ;  but  it  does  not  follow  that  the  act 
■  limited  to  buildings  erected  solely  for  that  purpose.  The  building  under  consideni- 
tion  might  become  a  warehouse,  if  goods  were  stored  in  it ;  or  it  might  become  a  shop, 
if  they  were  sold  there.  I  have  no  doubt  whatever,  that  this  building  is  sufficient 
Doder  1h»  twenty-seventh  seoti(m  of  the  reform  act 
Decintm  reversed  (a). 

(c)  See  6  G.  4,  c.  16,  s.  2,  Mariin.  v.  Nightingale,  3  Bingb.  421,  llJ.  B.  Moore,  305 ; 
Cmm  V.  Denew,  10  Bingh.  292,  3  Moo.  &  Sc.  761. 

{d)  Manning's  Prooe^ngs  in  the  Courts  of  Revision,  edition  of  1836,  pp.  150, 154. 

(a)  In  each  of  the  following  cases  (which  were  decided  by  the  same  revising 
hmster),  tiie  counsel  for  the  respondent  admitted  they  could  not  distinguish  it  from 
tibeprin^ial  case. 

Borough  of  Ludlow. 

In  tida  cue  tiie  buildii^  was  described  as  a  staUe  substMitaally  built  of  stone. 
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Austin  applied  to  the  court  for  an  order  directing  the  register  to  be  altered  hj 
inserting  the  claimant's  name,  under  the  6  &  7  Vict.  c.  18,  a.  67. 

fl4]  TiNDAL  C.  J.  There  is  no  necessity  for  any  formal  order  on  ihe  subject  It 
be  done  erf  course. 


Northern  Division  of  the  Ounty  of  Warwick. 

John  Wkbb,  AppellmU;  The  Overseers  of  the  Parishes  of  Astom  Juxta 
BiRHiNGHAM,  AMD  OF  BiBMiNaHAH,  Bopoiidents.    NoT.  23,  1843. 

[S.  C.  7Scofct,N.E.645;  13  L.  J.  C.  P.  57 ;  7  Jur.  1090.] 

In  an  appeal  from  the  decision  of  a  revising  barrister  under  the  6  &  7  Vict  c.  1^  the 
appellant  has  the  right  to  begin. — Where  in  the  statement  of  a  case  by  the  reYiriag 
barrister  a  material  fact  is  omitted,  the  court  will  not  allow  it  to  be  sup{^ed  bj 
consent. — Where  a  case  is  remitted  to  the  revising  barrister  (under  sect  65),  in 
order  that  it  may  be  more  fully  stated,  the  course  is  for  the  master  to  return  it  to 
the  appellant  with  a  note  of  the  facts  to  be  supplied,  and  for  tiie  appellaot  to 
transmit  the  same  to  the  re\d8ing  barrister. — A  lessee  ct  several  houses  (all  kxaUf 
situate  within  a  borough)  for  the  residue  of  a  term  of  not  less  thui  sixty  yesn,  om 
such  house  being  of  sufficient  value  to  confer  a  vote  for  the  borough  under  2  n.  i, 
c.  45,  8.  27,  if  the  remaining  houses  are  each  less  than  tiut  value,  but  odlectinlf 
€i  more,  is  not  deprived  by  sect  25  of  his  right  to  vote  for  the  eonnty  ondir 
sect  20,  in  respect  of  such  remaining  houses. 

This  was  a  consolidated  appeal  under  the  6  &  7  Vict  c-  18,  s.  44. 

Mellor,  for  the  respondent^  when  the  case  was  called  on  (Monday,  November  13), 
claimed  the  right  to  begin,  comparing  it  to  a  special  case  from  sessions. 

Tindal  C.  J.  In  a  case  from  sessions,  the  party  who  seeks  to  set  aside  the  (Hrdff 
of  the  justices,  is  in  the  situation  of  a  party  shewing  cause  against  a  rule.  This  b 
more  in  the  nature  of  an  appeal  to  the  Privy  Council,  where  the  appellant  alwayt 
begins. 

F.  Kobinson,  for  the  appellant,  then  read  the  case  as  follows : — 

[IIS]  William  Hickman  was  objected  to  as  not  being  entitled  to  have  his  name 
retained  upon  the  list  of  voters  for  the  division,  in  respect  of  property  situate  within 
the  parish  of  Aston  juxta  Birmingham.  The  revising  barrister  retained  tiie  vm^ 
subject  to  the  opinion  of  the  court  of  Common  Pleas  upon  the  following  case. 

William  Hickman  was  the  lessee  of  a  term  originally  created  for  ninety-nine  yem. 
of  which  three  years  had  expired.  The  lease  comprised  several  houaw,  the  aggrwKbo 
annual  value  of  which  was  2201.  All  the  property  was  situate  within  tAte  puiu  of 
Aston  juxta  Birmingham,  and  also  within  the  borough  of  Birmingham.  Qoe  house 
was  worth  more  than  101.  a  year,  and  the  remainder  were  each  respectively  worth  lev 
than  101.  a  year.  Each  house  was  occupied  by  a  distinct  tenant^  and  in  no  caae  ma 
any  land  occupied  jointly  with  a  house. 

The  particulars  of  the  qualification  were  stated  to  be  "  lease  of  houses  and  buikliiigi 
for  years."  Hickman  was  examined,  and  stated  that  he  relied  (a)  upon  those  whidi 
individually  would  be  worth  lees  than  lOL  a  yeaf,  but  collectively  were  wcmUl  mora 

The  roof  being  tiled  and  the  door  having  a  lock ;  and  as  being  cfmveniently  jdaoed  bt 
the  oocupataon  of  the  claimant's  lands. 
Cookbum,  for  tile  respondent 

Borou^  of  &id^ortdL 

Peele,  Appdkmi ;  Williams,  Seapondmt. 

This  was  a  consolidated  appeal.    The  buildings  were  severally  described  as  a  stable 
and  cow-house,  substantially  built  with  foundations  and  walls  oi  brick  or  stcme ; 
roofs  being  tiled,  and  the  doora  having  locks ;  and  as  being  conveniently  placed  for  the 
occupation  of  the  claimant's  lands. 

W.  R.  Cooke,  for  the  reswmdent 

(a)  Quere,  whether  the  claim,  which  is  the  act  of  tiie  puty,  does  not  import  the 
assertion  of  a  title  to  oounty  reg^tratim  in  respect  of  tXL  the  houses. 
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than  that  amount.  It  was  conteuded,  on  the  part  of  the  objector,  that  under  the 
2  W.  4,  c.  45,  B.  35,  Hickman  had  no  right  to  a  county  vote,  because  one  of  the  houses 
eompiued  in  the  lease  was  oi  sufficient  annual  valoe  to  confer  upon  tiie  occupier  a 
vote  for  tiie  borough  of  Binningfaam ;  that  the  county  vote  was  given  in  respect  of 
the  estate  and  interest  which  Hickman  had  therein  as  lessee ;  that  he  was  poesessed, 
not  properly  of  the  land,  but  of  the  term  of  years,  which  is  the  estate  and  interest  that 
puses  for  that  time ;  that  the  term  of  years  was  an  entirety,  extending  over  the 
whole  property  comprised  in  the  lease,  [16]  &ad  inasmuch  as  it  comprenoided  the 
hottte  of  101.  annual  value,  the  same  came  within  sect.  2S  of  the  act^ 

The  revising  barrister  held,  that  as  it  is  said  in  sect.  20  of  the  act,  "  Every  person 
who  shall  be  entitled  as  lessee  to  fmy  lands  for  the  unexpired  residue  of  sxiy  term," 
Acl,  the  word  "  term,"  was  used  in  its  popular  sense  as  applicable  to  "  time,"  rather 
thin  in  its  I^td  sense ;  and  tlie  more  so  as  the  word  "  term  "  is  not  used  in  sect.  25, 
ind  tint  the  claim  here  was  f<H*  pnqwrty  to  which  "  he  is  entitied  as  lessee  for  a  term  " 
(or  timfl),  and  which  does  not  confer  a  vote  for  the  borou^,  and  which,  therefore,  does 
Bot  disqualify  him  from  being  upon  the  county  register. 

(Signed)      J7D.  B  ,  Eevising  Barrister. 

The  ceae  t^en  stated  that  the  claims  oi  five  othw  parties  depended  upcm  the  same 
qnestkm,  and  that  they  were  consolidated  with  tiie  case  of  mckman ;  and  that  the 
oveneera  ui  Aston  juxta  Birmingham  and  of  Birmingham  were  named  respondents. 

(Signed  as  above.) 

Tindal  C.  J.  The  case  does  not  distinctly  state  that  the  other  houses  were 
eoUeetively  of  not  less  than  lOL  annual  value ;  nor  does  it  state  that  the  party  objected 
to  had  been  in  possession  twelve  calendar  months  before  the  3 1st  of  last  July. 

Bobinson  stated  that  he  was  prepared  to  admit  these  facts. 

Undal  C.  J.  I  think  they  must  bo  supplied  by  the  revising  barrister  from  his 
notes.  They  are  material  facts  in  the  case,  and  we  cannot  allow  them  to  be  supplied 
hj  the  admission  of  parties.  The  case  must  be  [17]  remitted  to  the  revising  barrister 
oiider  secth  65  of  the  registration  act  (a). 

The  case  having  been  remitted  to  the  revising  barrister,  was  returned  with  the 
fc4Iowing  amended  statement : 

After  reciting  that  the  statement  of  the  matter  of  the  appeal  had  been  remitted  to 
him  to  be  more  nilly  stated  on  these  points,  that  is  to  say, 

Fint)  whether  the  residue  of  the  nouses  reapeotively  under  101.  were  proved  to  be 
toigethflr  of  the  value  otlOi  clear ; 

Secondly,  whether  it  was  proved  that  t^e  claimant  had  been  in  possrasion  twelve 
eilendar  months  prior  to  the  last  day  of  July  preceding ; 

The  revising  barrister  found  that  the  residue  of  the  houses  respectively  under  lOI. 
vtn  proved  to  be  together  of  the  clear  yearly  value  of  not  less  than  lOI.  over  and 
above  all  rents  and  chaises  payable  out  of  and  in  respect  of  the  same  : 

And  that  the  said  'William  Hicknum  had  been  in  receipt  of  the  rents  and  profits 
tliereof  to  his  own  use,  for  twelve  calendar  months  previous  to  the  last  day  of  July 
preceding.  (Signed  as  above.) 

Bobinson  now  (November  23d)  argued  the  case  for  the  appellant  The  question 
nned  in  ease  is,  whether  a  party,  who  is  lessee  of  several  houses  for  the  residue 
of  a  term  of  not  less  than  sixty  years,  all  such  bouses  being  situated  within  the  limits 
of  a  b«t>ugh,  is  entitled  to  vote  for  the  county,  one  of  the  houses  being  [18]  of 
aAdent  value  to  confer  a  vote  fw  the  borough,  and  tiie  remaining  houses  being  each 
of  iesB  than  ^t  value,  but  oolleetively  of  more,  over  and  above  all  rente  and  chaigea. 

Bjr  the  2  W.  4,  c.  45,  s.  20,  the  right  of  voting  for  a  county  is  oonferred  upon 

roaa  who  are  entitled,  whe^er  aa  lessees  or  assignees,  to  any  lands  or  tenements, 
the  nnucpired  reradue  of  any  term  of  not  less  than  sixty  years,  of  the  «mual 
fifaie  of  lOL,  over  and  above  aXL  rents  and  chaiges.  The  party  objected  to  in  this  case 
vooU  ondoubtedly  be  entitled  to  vote  if  that  section  stood  alone.  But  by  sect.  25 
it  is  enacted,  tiiat  no  person  shall  vote  for  a  county  in  respect  of  his  estate  or  interest  as 

(a)  It  was  ultimately  decided  that  the  statement  of  the  case  should  be  returned 
by  the  master  to  tiie  appellant,  and  that  it  should  be  remitted  by  him  to  the  revising 
faarriater,  with  a  m«nor»Klum  of  the  facts  that  were  required  to  be  supplied. 
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such  lessee  or  assignee,  &e.  in  any  house,  &c.  such  house,  &c.  being  oi  snoh  value  u 
would,  according  to  t^e  provisions  of  sect  27,  confer  on  him  or  on  any  oUier  pemu, 
the  right  of  voting  for  any  city  or  borough. 

The  party  objected  to  here  has  clev^  such  an  estate  or  interest  as  leasee  in  one 
bouse,  as  would  confer  on  the  occupier  wereof  tiie  right  of  voting  for  the  b(»DU^ ; 
and  it  is  submitted  that  he  is  therefore  excluded  from  voting  for  the  oounty  in  reHpect 
of  the  residue  of  the  property ;  the  whole  being  held  by  him  for  t^e  Bame  tena. 

As  a  matter  of  history,  it  may  be  stated  to  have  been  clearly  the  intention  (vide 
post,  26)  of  those  who  framed  the  reform  act,  to  exclude  persons  in  the  situatioo  of 
the  present  party  from  voting  for  counties ;  and  the  better  opinion  appears  to  be,  that 
such  intention  has  been  effectuated  by  the  words  of  the  act.    In  Elliott  on  the  Quali- 
fication and  Registration  of  Electors,  there  is  the  following  passage  (page  135,  2ded.): 
"  It  has  been  said  that  it  was  the  intention  of  the  framera  of  the  refnm  act  to  prevent 
a  leaseholder,  [19]  for  any  term  of  years,  ol  premises  situate  within  a  boroo^  btm 
votinj^  in  reroect  of  such  lease,  for  a  county,  if  tmy  part  of  the  property  comprised  in 
tho  lease  would  confer  the  right  of  voting  for  the  lorough,  and  this  probably  was  sa 
In  the  debate  on  the  reform  bill  (Mirror  of  Parliament,  24th  May  1832),  Loid 
Brougham  said,  *  The  twenty-fifth  section  deals  with  the  right  now  coi^erred  for  the 
first  time,  viz.  copyholders  who  hitherto  had  no  right,  and  leaseholders  who  now 
acquire  it  for  the  first  time ;  accordingly  they  are  deprived  of  the  right  of  voting  for 
the  county  in  respect  of  property  in  the  borough,  or  rather  they  have  it  not ;  this 
twenty-fifth  clause  prevents  them  from  acquiring  it.'   See  also  the  debate  on  an 
explanatory  clause,  moved  by  Sir  James  Graham,  on  the  22d  of  June  1836.  Ithaa 
however  been  contended,  upon  the  wording  of  this  section,  that  a  double  right  of 
voting  in  respect  of  property,  comprised  in  one  lease  may  be  created  thus,  and  that 
the  practice  exists  in  large  boroughs  to  some  extent :  A.  B.  is  the  lessee  of  a  term  fw 
ninety-nine  years  of  a  piece  of  land  witliin  a  borough,  on  which  has  been  erected  a 
house  and  two  other  separate  buildings ;  the  faoose  is  occupied  by  himself,  and  being 
of  the  annuid  value  oi  10L,  gives  him  a  right  to  vote  for  the  borough ;  the  two  other 
buildings,  separately  of  less  value  than  101.,  are  let  to  two  different  tenants  ;  the  rent 
of  the  two  together  amounts  to  more  than  lOL    Upon  these  facts  it  is  said  that  the 
original  leaseholder  has  also  a  right  to  vote  for  the  county  in  respect  of  his  interest  in 
these  latter  buildings,  being  of  the  annual  value  of  101.,  but  not  occupied  in  such  & 
manner  as  would  confer  on  any  one  the  right  of  voting  for  the  borough.    It  does  not 
appear  at  aU  clear  that  this  would  be  the  proper  construction  of  this  clause ;  at  aQ 
events  it  cuinot  be  a  point  of  much  practical  importance." 

The  case,  however,  will  most  properly  be  argued  [20j  upon  the  words  of  the 
statute.  The  frani^ise  is  thereby  oonierred  upon  a  party  m  respect  of  his  eatate  w 
interest,  as  refn-esenting  the  term,  in  the  legal  sense  of  that  word,  which  is  not  used 
in  its  popuhu*  sense,  as  applicable  to  time,  as  the  revising  barrister  has  supposed.  In 
Co.  Litt  45  b.  a  "  term  '  is  thus  defined — *'  Terminus,  in  the  understanding  of  die 
law,  doth  not  only  signify  the  limits  and  limitation  of  time,  but  also  the  estate  and 
interest  that  passeth  for  that  time.  As  if  a  man  make  a  lease  for  twenty -one  yean, 
and  after,  make  a  lease  to  begin,  a  fine  at  expiratioue  prfcdicti  termini  xxi  aunorum 
dimissi ;  and  after,  the  first  lease  is  surrendered,  the  second  lease  shall  b^in 
presently ;  but  if  it  had  been  to  begin  post  finem  et  expirationem  pnedictorum  xxi 
annorum,  in  that  case,  although  the  first  term  had  been  surrendered,  yet  the  seeond 
lease  should  not  be^n  till  after  the  twenty-one  years  be  ended  by  ^nxion  of  time ; 
and  so  note  the  diversity  between  the  term  for  twenty-one  yean,  and  twenty-one 
yews."  And  in  2  Blac  Com.  143,  it  is  said — "Every  estate  whioh  most  expire  at  a 
period  certain  and  prefixed,  by  whatever  words  created,  is  an  estate  for  years.  And 
therefore  this  estate  is  frequently  called  a  term,  terminus ;  because  its  duration  cr 
oontinnance  is  bounded,  limited,  and  determined." 

It  seems  clear  from  the  proviso  at  the  end  of  the  twentieth  section— -whicfa  speaks 
of  the  right  to  vote  "  in  respect  of  any  such  term  " — that  the  legislature  intended  to 
confer  the  franchise  with  reference  to  the  term,  as  implying  an  estate  of  a  oertain 
quality.  The  whole  enactment  relates  principally  to  the  length  of  t^e  time  tor  which 
^e  term  is  created,  and  though  reference  is  made  to  the  value  of  the  premises,  yet 
t^t  is  but  a  secondary  consideration.  The  important  matter  is  the  leneth  of  the 
original  term  without  reckoning  how  much  longer  it  has  to  run ;  the  fraiw^ise  being 
given  propter  dignitatem  of  tiie  original  estate.   If  this  be  the  true  0(m-|)21}-rtroetioa 
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d  the  act,  the  twenty-fifth  section  limita  the  operation  of  the  twentieth,  and  excludes 
the  ri^ht  now  contended  for.  The  true  test  cannot  be  ike  time  during  which  the 
puij  u  entitled  to  the  property ;  inasmuch  as  it  is  immaterial  how  much  of  the  term 
nmaina.  A  sixty  years'  term  with  only  one  year  to  run,  will  give  the  franchise, 
though  the  annou  value  be  but  101 ;  whilst  a  twenty  years'  term  with  nineteen  years 
to  run,  will  not  confer  the  right  unless  the  annual  value  be  501.  It  has  been  con- 
sidered,  therefore,  that  two  terms  cannot  be  joined  together  for  the  |)urpose  of  making 
out  the  requisite  estate,  as  the  statute  speaks  of  "  any  term  "  in  the  singular  only  (ride 
Eopkifks  case,  Delane,  202).  In  Elliott  on  Eegistration  (page  117,  2d  ed.)  it  is  said, 
"  There  does  not  appear  to  be  any  thing  in  tJie  wording  of  this  section  which  would 
urarraut  the  supposition,  that  two  leases  may  be  join^  together  for  the  purpose  of 
Duking  up  the  value."  [Maule  J.  Might  not  two  different  leases  of  the  same 
property  be  joined  together  for  that  purpose  1]  The  argument  has  reference  to  leases 
d  Querent  premises.  [TiudfJ  C.  J.  Would  you  say  that  a  party  could  not  join  a 
iiresent  lease  and  a  lease  in  raversi<Hi  ?]  Prob^ly  he  could  not  ^ante,  vol.  iv.  1018). 
nlwre  it  has  been  intended  that  two  or  more  terms  might  be  joined  togethu',  the 
le^lature  have  employed  apt  language  to  express  that  intention ;  as  in  the  22  & 
23  Car.  2,  c.  25,  s.  3,  conferring  a  quauification  to  kill  game  upon  persons  "having 
leue  or  leases  of  ninety-nine  yeairs,"  &c. 

11  these  two  terms  cannot  be  joined  together  for  the  purpose  of  conferring  the 
franchise,  neither  can  one  term  he  dinded  for  that  purpose.    The  term  must  be 
one  and  entire.    There  is  nothing  in  the  twentieth  or  twenty-fifth  section  to  authorise 
tiie  registration  of  the  assignee,  or  sub-lessee  of  port  of  the  premises.    A  party  F^] 
flotatlra  to  vote  in  respect  of  an  office,  would,  b^  assigning  a  part  of  snch  office,  lose 
his  vote  though  he  might  retain  a  sufficient  qualification  in  value.    And  a  termor  who 
sBsigns  part  of  his  term  stands  in  a  similar  position.    He  is  no  longer  entitled  in 
reroect  m  Ids  estate  or  interest  as  lessee.    [Maule  J.    Would  he  not  nave  an  estate, 
tt  tossee,  in  the  promises  fj   It  is  submitted  that  he  would  not  have  such  an  estate 
ai  is  contemplated  by  the  act.   [Tindal  C.  J.   If  the  property  was  divided  into  twenty 
tenements,  and  one  of  them  was  of  sufficient  value  to  confer  the  franchise  for  the 
borough,  your  argument  would  be,  that  the  party  would  not  have  a  vote  for  the 
oooDty,  Uie  fruichise  being  exhausted  upon  the  borough  votel]   The  u*gument 
midoubtedly  must  go  to  ta&t  extent.    And  this  would  not  impose  any  hardship 
peculiar  to  the  leaseholder,  whose  elective  franchise  is  but  a  new  creation  of  the  law ; 
fa-,  by  tiie  twenty-fourth  section  of  the  reform  act,  the  ancient  right  of  the  freeholder 
k  eqiully  cramped.    By  that  section,  no  person  can  vote  for  a  county  in  respect  of 
aoy  beehold  house,  &c.,  or  of  land  occupied  with  a  house,  &c.,  which  would  confer 
en  him  a  vote  for  a  borou|;h  (a).    So  that  though  he  mi^ht  have  a  freehold  estate 
within  a  borough  which  might  be  worth  five  hundred  times  408.,  still,  if  he  also 
occupied  a  house  within  the  borough  of  the  value  of  101.  and  had  the  land  in  his 
own  occupation,  he  could  not  vote  for  the  county.    [Tindal  C.  J.    Then  you  would 
By,  that  if  a  party  had  lOOOl  in  land,  held  together  with  a  house  of  lOL  annual  value 
situate  within  the  borough,  he  would  not  have  a  vote  for  the  county  ?]    It  appears 
from  the  very  words  of  the  act,  that  he  undoubtedly  would  not   [Maule  J.   It  seems 
that,  by  the  twenty-sevenUi  section  of  the  reform  act,  land  can  only  be  joined  to  a 
house  in  a  borough  for  the  purpose  of  making  up  the  requisite  value,  in  cases 
where  tiiey  are  jointly  occupied  "as  owner"  or  "as  tenant  under  the  same  huidlord."] 
Comffiittees  have  held  that,  under  the  twenty-seventh  section,  a  party  might  join  a 
houae  held  by  him  as  owner,  with  hmd  also  held  by  him  as  owner,  though  under  a 
diffocnt  title,  and  tJiat  dus  would  give  him  a  vote  for  a  borough.   But  if  tiiey  were 
both  held  by  the  same  titie^  uid  the  houae  were  of  sufficient  vuxn  to  confer  a  vote 
fa-  the  borough,  he  would  be  deprived  oi  his  vote  for  the  county  in  respect  of  the 
kod,  by  tJie  twenty-fourth  section.   And  the  ri^t  of  the  leaseholder  is  equally 
modified  by  the  twenty-fifth  section. 

The  argument  amounts  briefly  to  this.  If  any  part  of  the  term  gives  a  vote  for 
the  bcMvo^  the  termor  cannot  have  a  vote  for  the  county  in  respect  of  any  other 
part  of  it;  inasmuch  as  the  term  must  necessarily  comprehend  all  the  premises, 
[llaale  J.  A  tenant  in  fee  is  tenant  of  the  whole  and  of  every  part.  It  is  the  same 
with  a  tenant  in  taiL    Why  should  not  the  same  rule  prevail  with  rec^>ect  to  a  tenant 

(a)  See  Bdanning's  Proceedings  in  Courts  of  fievision,  p.  xiz. 
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for  years  7]   A  freehold  may  be  acquired  at  various  times.    A  term,  on  the  contraiy, 
is  acquired  at  one  and  the  same  time. 

In  the  present  case,  tiie  nature  of  the  qualification  is  described  as  "  a  lease  ot 
houses  and  buildings : "  this  cannot,  of  course,  refer  to  the  indenture  or  instrument  d 
demise.  [Maule  J.  There  is  no  objection  taken  upon  that  point.]  It  is  not  pwited 
out  as  an  objection  ;  but  the  remark  is  made  to  shew  that,  by  the  word  "  lease,"  the 
term  or  estate  was  intended.  In  the  schedule  (H.)  to  the  act.  No.  3,  a  "lease"  is 
mentioned  as  an  instance  of  the  qualification.  [Maule  J.  The  right  of  votang  can 
hardly  be  limited  by  the  schedules  to  the  act]  Still,  upon  the  principle  that  jnneta 
juvant,  they  may  assist  in  shewing  the  intention  of  the  legislature. 

It  appeuY)  clearly  to  have  been  a  governing  object  of  [24]  the  act  to  keep  the 
county  voters  separate  from  those  for  the  borough.  A  great  mischi^  would  acenie 
from  giving  the  nranchise  to  a  person  who  has  not  the  whou  term.  It  is  manifest  that 
the  legislature  never  contemplated  an  indefinite  subdivision  tjt  the  tit^e  to  vote.  It 
was  intended  that  two  parties  only  should  vote  in  respect  of  a  term — the  lessee,  or 
assignee  of  a  term — and  the  sub-lessee,  or  his  assignee,  who  is  in  actual  occupation 
of  toe  premises  demised.  But  it  would  follow  from  the  construction  contended  ior 
on  the  other  side ;  first,  that  the  lessee  would  be  entitled  to  vote  ;  secondly,  that  he 
might  parcel  out  the  premises,  by  assignment,  to  numerous  parties,  each  of  whom 
would  be  entitled  to  vote ;  and,  thirdly,  that  each  of  such  assignees  might  grant 
numerous  sub-leases  to  tenants  who,  if  they  were  in  aesbaaX  occupation,  would  also 
have  ths  right  to  vote.  In  Russell  on  the  Eeform  and  Boundai^  Acts,  p.  25,  the 
author  oommentdng  upon  the  twentieth  section  of  the  reform  act^  says :  "  The  doe 
operation  of  this  section  would  seem  to  prevent  all  persons  from  voting  in  respect  of 
the  same  lease,  excepting  two,  viz.  the  party  first  tmng  from  the  ground  huidlord, 
and  the  occupying  under-lessee.  The  poucy  of  such  a  provision  is  obrioas,  m, 
but  for  some  such  check,  the  creation  of  long  terms  might  be  made  the  means  of 
fraudulently  multiplying  votes ;  for  a  lessee  for  seventy  years  might  grant  an  under 
lease  for  sixty-nine  years  to  another,  and  he  again  for  sixty-eight  years  to  a  third,  and 
so  on."  [Maule  J.  If  a  man  had  a  long  term  for  999  years,  and  were  evicted  by 
title  paramount  from  a  part  of  the  premises  of  the  annual  value  of  Is.,  would  you 
argue  that  he  would  lose  his  vote,  though  he  might  retain  property  to  the  annual 
vfdue  of  10001.?]  There  may  perhaps  be  a  difference  in  tu&t  respect  between  an 
eviction  and  an  assignment  In  the  latter  case,  the  lessee  parts  wit^  the  pomeaaiai  by 
his  own  voluntary  act.  But  the  r26]  eviction  would  shew  that  l^e  land  fnnn  which 
the  lessee  was  evicted,  never  legally  formed  part  of  his  term  (a). 

It  cannot  be  said  f^t  the  party  objected  to  here  is  not  ren^stered  **  in  respect  <rf 
his  estate  or  interest  as  a  lessee  in  a  house  of  such  value,  as  woiikl  confer  t^e  right  of 
voting  for  the  borough "  within  the  words  of  the  twenty-fiftfa  sectaon  of  tiie  rrform 
act,  that  is,  registered  in  respect  of  his  estate  in  the  house  found  to  be  of  the  annual 
value  of  101. ;  for  if,  as  is  contended,  the  ''term"  means  the  whole  estate ;  he  is  in 
law  registered  in  respect  of  all  the  premises,  including  the  other  housee  as  wdL 
[Maule  J.  If  he  had  sent  in  a  claim  to  be  registered  as  a  voter  for  tJie  oounty  in 
respect  of  so  many  houses,  without  mentioning  the  one  that  would  give  him  a  vote 
for  the  borough  {b),  could  it  be  said  that  he  nad  claimed  in  respect  of  that  house  t] 
Such  it  is  submitted  would  be  the  effect  of  his  claim,  inasmuch  as  he  has  tiie  entire 
estate  in  the  whole  of  the  premises. 

But  it  is  not  necessaiy  in  the  pesent  case  to  contend  that  the  termor  will  loM  his 
vote  for  the  county  if  he  has  assigned  any  part  (d  his  estate.  It  is  sufficient  to  say 
that  the  revising  barrister  must  judge  of  the  estate  or  interest  of  a  party  from  what 
he  has  in  him  at  the  time.  Here  the  whole  estate  is  in  him ;  and  if  it  appears  that 
any  portion  of  such  estate  is  sufficient  to  confer  the  right  of  voting  for  the  borough, 
he  cannot  vote  for  the  county.  He  would  clearly  be  entitled  to  apportion  the  rent 
and  charges  reserved  by  the  lease  over  all  the  houses  contained  in  the  demise  ;  M'Keit 
case  (Alcock,  Reg.  Ca.  256).    He  has  the  benefit  therefore  of  the  other  hooaes  in 

(o^  In  the  case  of  a  partiid  assignment,  or  of  a  partial  eviction,  after  tbe  period 
for  giving  notdce  of  objection  had  expired,  fjiere  would  be  no  means  of  testiiw 
suffidenoy  of  f^e  qu^incation,  or  of  ascertfuning  whether  the  yearly  value  of  the 
residue  was  above  or  was  below  ten  pounds. 

(&)  That  would  appear  to  he  the  correct  mode  of  daiminj^  vide  snprai  15,  n. 
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ucertaining  the  value  of  the  lOL  house ;  and  he  cauuot  ob-[26]-ject  to  being  closed 
with  that  house  as  a  burden,  as  formiug  part  of  his  entire  estate  or  interest. 

It  IB  nibmitted,  tfaerefcnn  that — looking  at  the  precise  wordg  of  the  twenty-fif^ 
nctioD ;  at  the  obvious  intention  of  the  legislature  to  keep  separate  the  two  classes 
of  voters  for  the  borough  and  for  the  county;  at  the  principle  that  the  franchise  is 
giren  in  respect  of  the  dignity  of  the  estate  from  the  original  inception  of  the  term, 
and  not  of  the  time  it  may  have  to  run ;  at  the  mischief  that  would  follow  from  the 
possibte  creation  of  an  indefinite  number  of  voters  out  of  the  same  estate,  and  to  the 
eircumstaDce  that  a  leaseholder  will  be  no  worse  off  than  a  freeholder — the  decision 
of  the  revising  barrister  in  this  case  ought  to  be  reversed. 

Mellor  for  the  respondents.  The  intention  of  the  legislature  can  only  be  gathered 
from  the  language  of  the  statute,  and  is  not  to  be  soueht  for  by  reference  to  extrinsic 
natters,  sooh  as  debates  in  parliament  (ante,  18.  And  see  Maan.  Proceed.  2d  ed.  1S6, 
1S7}.  And  the  statute  is  to  be  construed  according  to  its  plain  meaning  without 
hTmg  recourse  to  subtie  distinctions  and  refinements.  The  franchise  is  cleaiiy  and 
distinctiy  conferred  by  the  twentietii  section  of  the  reform  act,  and  t^e  only  question 
is,  whether  it  is  taken  away,  in  such  a  case  as  the  present,  by  the  negative  words  of 
tlie  twenty-fifth  section. 

In  the  twentieth  section  there  is  nothing  said  as  to  the  estate  or  interest  of  the 
psrty.  It  enacts  that  *'  every  person,  &c.  who  shall  be  entitled,  either  as  lessee,  or 
BBsignee,  to  any  lands,  &c.  of  any  term  originally  created,  &c.  shall  be  entitled  to  vote 
fw  a  coonty.  This  language  is  sufficientiy  clear  and  precise.  And  that  of  the 
twmty-fifth  section  is  equally  so  in  restraining  the  right  of  voting  for  the  county  in 
respect  of  the  party's  "  estate  or  interest,  as  lessee  or  [271  assignee,  in  any  bouse,  &c ; 
nich  house,  &c.  being  of  such  vaXne  as  would  confer  on  nim  or  any  other  person  the 
r^t  of  voting  for  any  city  or  borough."  This  restriction  is  in  terms  confined  to 
premiwB  wbieh  would  confer  the  right  of  voting  for  a  borough. 

The  twenty-fourth  section  has  been  referred  to  for  the  purpose  of  shewing  how  far 
the  righted  a  freeholder  is  affected.  But  by  that  section  he  is  only  excluded  m  respect 
<A  a  house  in  a  borough  **  oooupied  by  himself ; "  and,  therefore,  his  ease  has  no  analogy 
to  that  of  a  leaseholder. 

If  tiie  argument  contended  for  on  the  other  side  were  adopted,  a  oonsiderable  bulk 
of  property  would  be  entirely  unrepresented. 

The  eleventh  section  of  the  reform  act  for  Scotland  (2  &  3  W.  4,  c.  65)  permits 
two  houses,  &C.  to  be  joined  together  for  the  purpose  of  making  up  the  requisite 
franchise  for  a  borough.  Under  that  act  some  airgument  might  possibly  have  been 
nmd  in  fovour  of  the  position  contended  for  upon  the  other  side.  But  neither  the 
refom  act  for  England  (2  W.  4,  c.  46),  nor  that  for  Ireland  (2  &  3  W.  4,  c.  88),  allows 
of  such  a  ccmstraction  (see  Sweelman's  case,  Alcock,  Eeg.  Ca.  27). 

Even  where  the  lessee  had  assigned  put  of  the  premises,  there  would  still  remain 
a  piivity  of  contract  between  him  and  his  lessor  in  respect  of  such  part.  But  it  is 
sufficient  to  say  that,  whatever  might  be  the  effect  of  such  an  assignment,  no  such 
question  arises  in  the  present  instance. 

Robinson  was  heara  in  reply. 

TiHDAL  C.  J.  It  appears  to  me  that  the  construction  which  the  revising  barrister 
has  pot  upon  the  statute  is  correct,  and  that  the  party  objected  to  is  entitled  to  have 
his  name  retained  upon  the  re^ster. 

[28]  By  the  twentieth  section  of  the  act  to  amend  the  representation,  &c.  (2  W.  4, 
e.  45),  it  is  enacted,  that  any  male  person  of  full  age,  and  not  subject  to  any  legal 
iDG^iacity,  who  shall  be  entitied,  either  as  lessee  or  assignee,  to  any  lands  or  tenements, 
iriieuiM'  freehold  or  of  «iy  other  tenure  whatever,  for  the  unexpired  residue,  what- 
ero-  it  may  be,  of  any  term  originally  created  for  a  period  of  not  less  than  sixty  years 
(whether  determinable  on  a  life  or  lives,  or  not),  of  the  clear  yearly  value  of  not  less 
than  lOL  over  and  above  all  rents  and  charges  payable  out  of  or  in  respect  of  the  same, 
or  for  the  unexpired  residue,  whatever  it  may  be,  of  any  term  originally  created  for 
a  period  of  not  lees  than  twenty  years  (whether  determinable  on  a  life  or  lives,  or  not),  of 
tfe  clear  yearly  value  of  not  less  than  501.  over  and  above  all  rents  and  charges  pay- 
able out  of  or  in  respect  of  the  same,  or  who  shall  occupy,  as  tenant,  any  lands  or 
tenements  for  which  he  shall  be  bon&  fide  liable  to  a  yearly  rent  of  not  less  than  SOL, 
dnU  be  entitled  to  vote  for  the  county,  &c.  in  which  such  lands  or  tenements  shall  be 
nspeetively  situate ;  provided  that  no  person,  being  only  a  sublessee,  or  the  assignee 
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of  any  underlease,  shall  have  a  righb  to  vote  in  such  election  in  respect  of  any  inch 
term  of  sixty  years  or  twenty  years  as  aforesaid,  unless  he  shall  be  in  the  actuil 
occupation  of  the  premises.  Now,  there  can  be  no  doubt  but  the  property  possessed 
by  tne  party  objected  to  in  this  case  falls  distinctly  within  the  description  of  [Ropeitv 
in  that  clause,  the  possession  whereof  confers  the  ri^ht  of  voting  for  a  oounty.  It 
appears  to  me  that  the  word  "  term  "  used  in  that  section,  carries  with  it  the  intezMie 
tennini — the  interest  in  the  whole  and  every  portion  <tf  tiie  estate  (a).  As  far,  thecv- 
fore,  as  tAie  twentieth  section  goes,  I  think  it  clear  that  the  party  here  would  have 
tiie  ri^t  [29]  of  voting  for  the  county  in  respect  of  tiie  ipteadaea  mentaoned  in 
the  case. 

But  then  the  question  is,  whether — this  right,  having  been  clearly  given  by  the 
twentieth  section, — the  restriction  in  the  twenty-fifth  section  as  clearly  takes  away 
,that  right  The  latter  section  enacts  that  no  person  shall  be  entitled  to  vote  for  acounty 
in  respect  of  his  estate  or  interest,  as  a  copyholder,  &c.,  or  as  such  lessee  or  assignee, 
or  as  tenant  and  occupier,  as  aforesaid,  in  any  house,  warehouse,  countiag-houae,  shc^ 
or  other  building,  or  in  any  land  occupied  together  with  a  house,  &c.,  such  house,  &c 
being,  either  seTUkrately,  or  jointly  wiUi  the  Und  so  occupied  therewith,  of  such  value 
as  would,  accoi'ding  to  the  provisions  in  the  act  after  contained,  confer  on  him,  or  on 
any  otlier  person,  uie  right  of  voting  for  any  city  or  borough,  whether  he  or  any  other 
person  shiw  or  shall  not  have  actually  acquired  the  right  to  vote  for  auch  city  or 
borough  in  respect  thereof. 

Now  all  that  is  stated  in  this  case  is,  that,  with  respect  to  one  house,  the  pu^ 
objected  to,  or  rather  his  tenant,  has  a  right  to  vote  for  a  borough.  The  party  is  stall 
in  possession  of  the  term,  as  to  the  remainder  of  the  property ;  and  I  am  of  oinnion 
that  the  restriction  in  the  twenty-fifth  section  is  partial,  and  that  the  one  particiilsr 
house  falls  within  the  predicament  therein  mentioned,  but  that  as  to  the  residue  d 
the  property,  the  right  of  the  party  to  vote  for  the  county  renuuns. 

CoLTMAjf  J.  I  am  of  the  same  opinion.  I  cannot  perceive  any  thing  in  the 
twentieth  section  to  warrant  the  construction  put  upon  it  by  Mr.  fiobinsoo.  The 
effect  of  his  argument  is,  that  a  lessee  has  an  intwest  in  whole  of  a  term — but  not 
in  merely  a  portion  of  it  But  it  appears  to  me  that  his  interest  is  eqnal  in  every 
part  as  well  as  in  the  whole.  Nor  does  it  appear  to  me  that  by  that  aamoa,  any  mai 
entirety  of  the  term  was  [30]  contemplated  as  he  has  contended  for.  It  ia  required 
that  the  premises  should  be  of  a  certain  value  "over  and  above  all  rents  and  charges 
payable  out  of  or  in  respect  of  the  same."  Now  the  rents  and  charges  may 
imdoubtedly  be  considered  as  payable  out  of  the  whole  estate  ;  but  I  think  that,  upcm 
the  proper  construction  of  the  statute,  they  would  be  considered  as  apportionable 
among  the  different  tenements.  Then  it  is  clear  that  the  twenty-fifth  section  only 
takes  away  the  right  of  voting  for  a  county,  in  respect  of  the  house,  &c.  whidi 
would  confer  the  right  of  voting  for  the  hcnougfa. 

Erskjnb  J.  I  am  of  the  same  opinion.  It  appears  that  the  party  objected  to  in 
this  case  is  possessed,  as  lessee,  of  premises,  and  that  he  would  thereby  be  entitled  to 
vote  for  the  oounty  under  the  twentieth  section  of  the  act  And  the  queatura 
whether  this  right  is  clearly  taken  away  by  the  twenty-fifth  section.  For  as  the  n^t 
is  clefu'ly  given  by  the  twentieth  section,  I  agree  that  we  must  be  satisfied  that  it  is 
clearly  taken  away,  before  we  can  hold  that  the  party  is  deprived  of  that  right  It 
appears  that  the  premises,  held  by  the  party  objected  to,  consist  of  sererai  houses 
situated  within  a  borough.  These  premises  are  let  by  him.  That  fact  would  not 
take  away  his  right  to  vote.  And  I  think  that  the  language  of  the  act  does  not  reach 
this  case.  (His  lordship  read  the  twentieth  and  twenty-filth  sections  of  the  reform 
act.)  If  it  had  been  intended  to  deprive  a  lessee  of  his  right  to  vote  f<»-  a  ooun^ 
where  any  portion  of  his  estate,  having  been  underlet  by  him,  would  confer  the  borou|pi 
franchise  upon  another  party,  the  language  would,  I  think,  have  been  very  difforeot 
It  would  perhaps  have  been  said  that  "  no  person  should  be  entitled  to  -vote  for  a 
oounty  in  respect  of  his  estate  as  such  lessee,  in  any  lands,  &a  of  which  any  bouse, 
&C.  was  oi  such  value  as  would  confer  on  him  or  any  other  person  the  right  ch  voting 
[31]  for  a  borough ; "  but  the  language  used  is  that  the  party  shall  not  vote  in  reqwcA 

(a)  As  to  interesse  termini  in  the  ordinary  and  more  restiicted  sense  of  an  inchoate 
or  embryo  term,  see  Ca  Litt  46  b.,  and  the  cases  collected,  2  Tho.  Co.  Litt  i&i, 
note,  (A). 
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of  his  estate  or  interest  in  any  house,  &c.,  "such  house,  &c.  being  of  such  value"  as 
would  oonfer  the  right  of  voting  for  a  borough.  Now  the  partT^  here  is  not  registered 
in  respect  of  "any  house"  of  suoh  value  as  would  confer  a  borough  vote;  and  I  think, 
flwreHHV,  tiiat  his  original  right  to  vote  for  tiie  county,  conferred  by  the  twentieth 
ncfKHi,  is  not  taken  away  by  the  twenty-fifth. 

Maulb  J.  I  also  think  that  the  party  whose  vote  is  objected  to  in  this  case  was 
entitled  to  be  registered  as  a  county  voter.  I  cannot  see  any  colour  of  argument 
against  his  right  to  vote  for  the  county,  except  that  which  is  founded  upon  the 
assumption  that  the  word  "  term "  in  the  twentieth  section  must  comprehend  the 
whole  of  the  premises  demised.  No  authority,  however,  has  been  cited  to  shew  that 
such  is  the  meaning  of  that  word.  Some  doubt  may  possibly  have  been  created  by 
dte  enresdons  which  the  revising  barrister  has  used  in  the  case,  as  to  the  different 
nns  «  t^e  word  "  term  " ;  as  though  it  possessed  some  peculiar  legal  meaning,  such 
ai  has  been  ui^ged  in  the  argument  upon  the  part  of  the  appellant.  But  I  am  not 
aware  that  any  such  meaning  can  be  attributed  to  the  word  "  term."  If  a  party  who 
ii  possessed  of  a  term  in  ten  nouses,  parts  with  his  interest  in  nine  of  them,  he  is  still 
entitled  to  **  the  residue  of  the  term "  in  the  remaining  one.  He  retains  the  same 
quality  and  qofuitity  and  nature  of  interest  as  to  the  residue.  The  first  step  in  tiie 
argument,  therefore,  appears  to  me  to  fail :  and,  in  such  a  ease,  it  is  the  first  step  tlat 
eoets  every  thing. 

What  then  is  conceded  to  be  granted  by  the  twentieth  section  ?  For  the  purposes 
of  the  franchise,  the  estate  of  the  leaseholder  is  put  upon  the  footing  of  a  quasi  free- 
hold. The  right  to  vote  is  conferred  by  that  section ;  [32]  is  it  taken  away  by  the 
twenty-fifth  t  I  cumot  quite  agree  upon  this  point  with  my  lord  and  my  brother 
Enkine  that  the  right  so  conferred  must  be  clearly  taken  away  before  we  could  hoM 
that  |iarty  was  not  entitled  to  vote.  It  appears  to  me  to  be  sufficient,  if  we  oau 
see  that  it  was  intended  to  be  taken  away,  although  that  intention  may  be  obscurely 
eoressed.  Undoubtedly  where  the  language  of  an  enfranchising  section  is  quite  clear, 
ana  that  of  a  disfranchising  section  is  not  so,  the  presumption  would  be  in  favour  of 
tlie  franchise.  But  iu  this  case  I  think  that  the  disfranchising  clause  not  only  does 
not  clearly  take  away  the  right  of  voting,  but  that  it  clearly  does  not  do  so.  (His 
lordship  read  the  twenty-fiftS  section.) 

The  question,  therefore,  amounts  to  this.  Is  the  party  registered  as  a  voter  for 
the  county,  as  having  a  right  to  vote  in  respect  of  his  estate  or  interest  in  any  house 
that  would  confer  a  vote  for  any  borough  1  And  I  think  it  is  clear  from  the  facte  that 
he  is  not  so  registered  (a) ;  aad  that  the  revising  barrister  was  right  in  his  decision. 

Mellor  then  applied  for  costs  under  the  seventieth  section  at  the  registration  act 
{6  &  7  Vict  C.18). 

TiKDAL  C.  J.  said  he  did  not  tJiink  it  was  a  proper  ease  for  costs,  as  some  doubt 
aeemed  to  have  been  thrown  upon  the  case  by  the  reasons  given  by  the  revising 
banister. 

CoLTHAN  and  Erskine  JJ.  concurred  with  his  lordship. 
Maulb  J.  intimated  that  he  thought  it  was  a  case  for  oosts. 
Decision  affirmed  without  costs  (c). 

[333   BOROVOH  OF  Stookpobt. 

Wright,  ^ppeUmU,  The  Town-Clerk  of  Stockport,  Respondent.    Dec.  6,  1843. 

[SiC.7Soott,N.R.  561 ;  1  Lutw.  Eeft  Caa.  32 ;  Barr.  &  Am.  39  j  13  L.  J.  C.  P.  50; 
7  Jur.  1112.  Discussed,  Pieraj  Y.MacLean,  1870,  L.  R.  5  C.  P.  259;  Thmpion  v. 
a^ard,  1871,  L.  R  6  C.  P.  347.] 

Kooms  in  a  foctory  were  let  to  cotton-spinners  separately  ;  the  rents  varying  accord- 
ing to  the  size  of  the  room.    The  approach  to  the  rooms  was,  either  by  a  common 

(a)  ^e  supra,  15,  n. 

(c)  This  case  establishes,  what  had  seldom  been  doubted,  that  a  party  who  holds 
within  a  borough  a  sucty  years'  lease  [33]  of  three  houses,  one  above,  and  two  under,  lOL, 
IS  entitled  to  a  county  vote  in  respect  of  the  two  latter,  if  together  amounting  to  101. 
yeariy  value.  But  qusre  whether  the  chum  (ante,  15,)  ought  not  in  such  case  to  be 
iBade  in  respect  of  tne  two  latter  houses  only.   An  objector  then  would  only  have  to 
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staircase  leading  from  the  entrance  to  the  factory  (to  which  there  was  a  door  which 
was  never  fastened),  or  by  separate  outside  staircases,  or  by  doors  opening  into  the 
yard.    Each  tenant  had  his  own  spinning  machine  (which  was  worked  by  a  Hteant- 
engine  belonging  to  the  landbrd,  it  being  part  of  each  contract  that  the  laadlotd 
should  supply  steam  power),  and  also  the  exclusive  use  of  his  roam,  and  the  ^  to 
the  door  thereof : — luld,  that  the  occupier  of  each  room  was  the  ezdusiTe  oon^w 
of  *'  a  building  "  within  the  Reform  Act  (2  W.  4,  c  45,  s.  27).— The  nanus  of  the 
landlord  and  all  the  occupiers  were  inserted  in  the  rate-book  under  the  ooluDin 
headed  "occupier."   The  whole  building  was  assessed  under  the  head  "gnm 
estimated  rental,"  at  129L    In  the  same  way  the  amount  of  "rate,"  and  the  "total 
amount  to  be  collected,"  were  stated  to  be  251.    The  "  amount  actually  collected  " 
was  stated  to  be  231.  2s.  Od.,  and  in  the  last  column,  headed  "empty,"  was  inaerted 
the  sum  of  11.  17s.  6d. : — Held,  that  each  occupier  was,  within  the  same  sectioo, 
duly    rated  in  respect  of  the  premises "  which  he  occupied. — It  was  part  of  the 
agreement  with  each  tenant,  that  the  landlord  should  pay  ike  rates,  and  \h&  rent 
was  hi|gher  in  consideration  of  such  payment   The  whole  of  t^e  rate,  with  tiie 
exception  of  what  had  been  allowed  for  t^e  "  empty  "  portions  (as  to  which  nde 
post,  63,  n.),  had  been  paid  by  the  landlwd : — Held,  that  amh  payment  enured  as  a 
payment  by  each  tenant. 

John  Wright  objected  to  the  names  of  23  parties  being  retained  on  the  list  d 
voters ;  the  appeals  against  the  decision  in  respect  ol  their  oeing  retained  [3^ 
consolidated ;  and  the  town-olerk  was  ordered  to  be  the  respcmdent  in  such  oonaradated 
appeal 

There  is  a  factory  or  building  belonging  to  Elkanah  Cheatham,  as  owner  (a),  con- 
sisting of  four  stories  or  floors  in  height,  which  he  lets  off  to  different  persons  for  the 
purpose  of  cotton  spinning.  To  each  of  these  persons  a  distinct  or  separate  portion  of 
the  building,  consisting  of  one  room,  varying  in  size,  is  let,  at  a  distinct  rent ;  such 
rents  varying  from  lOT.  to  30L  per  annum  for  a  room,  according  to  ite  dimensicm 
For  these  rooms  each  tenant  has  his  own  machines  for  spinning,  which  machines  are 
worked  by  a  power  supplied  by  a  steam  engine  belonging  to  and  worked  by  and  at  the 
expense  of  the  landlord,  who  also  finds  the  main  gearing  or  shafting,  which  communicateB 
such  power  to  the  machines.  It  is  part  of  the  contract  with  each  tenant  that  the 
landlord  shall  so  supply  such  power. 

Each  tenant  has  the  exolusiTO  use  of  his  room,  and  has  the  key  to  the  don-thovol. 
The  approach  to  these  rooms  is,  in  some  instances,  a  common  sturcase  leading  fnmi  die 
entrance  to  the  factory,  and  upon  which  staircase  the  different  doors  to  the  rotnu 
open.  There  is  a  door  to  such  general  entrance ;  but  it  is  never  locked  or  fastened. 
In  other  instances  the  rooms  are  approached  by  separate  staircases  from  the  ground 
outside  the  building;  and  in  others  by  doors  on  the  ground  opening  into  the 
factory  yard. 

It  is  part  of  the  tu;reement  with  each  tenant  that  the  landlord  (a)  is  to  pay  die 
rates ;  and  the  rent  is  higher  in  consideration  of  such  payment 

Upon  the  rate-books  t^e  landlord  (a)  and  aU  the  tenants  appeared  to  be  rated 
jcnntly,  in  tiie  form  following : — 

ahew  that  both  these  houses  do  not  furnish  an  annual  value  <A.  1(H.,  or  that  oua  d 
tJh«n  alone  is  of  that  value ;  whereas  the  general  words,  "lease  of  homes  tot  yean" 
throw  upon  tihe  objector  the  collateial  burthen  of  shewing  that  the  first  hoiMe  is  of 

the  value  of  101.,  or  that  all  three  do  not  make  up  that  amount 

(a)  Upon  the  rate-book,  post  35,  the  names  of  the  two  owners  appear. 
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^36]  The  whole  of  the  rate,  with  the  exception  of  what  was  allowed  for  the 
portions  which  were  empty,  was  paid  up^  and  had  been  paid  by  the  landlord  in  dae  time. 

The  case  then  stated  that  the  points  raised  for  tiie  decision  of  tJie  reviaii^ 
barrister  were — 

First,  whether  each  of  these  rooms  or  floors  so  held  was  stuh  a  building  as,  under 
the  2  W.  4, 0.  45,  s.  27,  would  confer  the  right  of  voting  upon  its  occupier. 

Secondly,  whether  there  was  an  exclusive  occupation  in  each  of  such  tenants,  ss 

required  by  the  same  clause. 

Thirdly,  whether  each  of  such  occupiers  was  duly  rated  in  respect  of  such  premises 
occupied  by  him. 

Fourthly,  whether  each  of  such  occupiers  could  be  held  to  have  duly  paid  the  rate 
in  respect  of  such  his  occupation,  part  oi  the  rate  having  been  foregone  in  respect  of 
what  was  empty,  and  the  whole  of  that  which  was  paid  having  been  in  fact  paid  by 
the  landlord. 

And  that  upon  each  of  these  points  the  revising  barrister  decided  in  the  affirmative 
and  retained  the  said  names  upon  the  list  of  voters, 

(Signed)       R.  Or.  T  ,  Kevisiog  Barrister. 

The  case  was  argued  in  last  Michaelmas  term  (Monday,  Nov.  13th). 

Townsend  for  the  appellant.    First,  none  of  the  floors  or  rooms  described  in  iAiis 
case  w^  such  a  "  building  "  as  would  confer  the  franchise  upon  its  occupier  within  the 
twenty-seventh  section  of  the  reform  act.    The  words  of  the  section  are,  "  any  house, 
warehouse,  counting-house,  shop  or  other  buUding,"   Such  "  other  building  "  must  be 
of  a  like  kind  with  those  previously  mentioned  {b),  and  must  at  least  be  a  separate 
erection,  such  as  a  mill  or  footoiy ;  a  room  formmg  part  of  a  building  will  not  be 
sufficient.   In  Bivtm  v.  Ltrrd  G^ian-TST}^  (10  Bingh.  69 ;  3  Ma  &  Sc.  453)  it 
certainly  was  held  that  the  word  "  buildings,"  in  a  watching  and  lighting  act,  would 
include  sheds  raised  for  the  purpose  of  protecting  engines ;  but  there  the  sheds  were 
separate  and  distinct  structures.    It  may  be  ar^ed  that  a  "shop"  or  a  "counting- 
house  "  (both  of  which  are  expressly  mentioned  m  the  twenty-seventh  section,  is,  or 
may  be,  only  a  portion  of  a  building ;  but  it  will  be  sufficient  to  answer  that  these  are 
expressly  mentioned  in  the  act,  and  form  well  known  and  recognised  portions  of  a 
building.    If  a  room  is  sufficient  to  satisfy  the  term  "  building'  a  vault  or  a  cellar 
might  fuso  be  so  held ;  but  the  eSoat  <A.  such  a  deoinon  would  be  to  extend  the  opera- 
tion of  the  act  to  a  very  iDconvenient  lengtiL   Ck>nmderable  difficulty  has  always  been 
entertained  as  to  the  proper  construction  to  be  put  upon  tiiis  sentence  in  the  refwui 
act.   In  Cockbum'a  Questuma  on  Election  Law,  p.  37,  tiiere  is  tiie  following  passsge — 
"  But  a  question  of  still  greater  difficulty  arises  as  to  the  meaning  of  another  cf  the 
descriptions  of  property  enumerated  in  this  section,  namely  the  word  'building.' 
Indeed,  in  could  scarcely  have  been  possible  for  the  le^slature  to  have  made  use  of  a 
term  more  ambiguous,  or  more  likely  to  lead  to  varieties  of  construction.    In  the 
strict  sense  of  the  word  almost  every  erection,  however  rude  and  unfashioned,  is  a 
building ;  but  it  is  quite  obvious  that  a  limit  must  be  placed  somewhere.    Not  every 
stone  placed  upon  another  can  be  considered  as  sufficient  to  confer  the  elective 
franchue.    The  difficulty  however  is,  where  to  draw  the  line ;  and  it  certainly  is  not 
easy  to  adopt  any  criterion  which  will  not  be  liable  to  objection :  the  decisions,  as 
mi^t  naturally  be  expected,  have  been  conflicting  in  the  extreme.   Some  banisters 
have  thought  that^  as  the  words  '  other  building '  in  the  statute  immediately  followed 
the  more  par-[38T-ticalar  speoificaticm  <^  severw  spedes  6l  bnildinga  there  mentirand, 
the  meaning  of  the  word  must  be  restricted  to  such  buildings  as  were  ejusdem  geneiis 
with  those  previously  enumerated.    Others,  on  the  other  hand,  have  been  of  opinioa 
that  the  words  of  the  act  being  general,  and  coupled  with  no  qualification,  whatevw 
could  fairly  come  under  the  orounary  appellation  of  a  building  must  be  considered  as 
within  the  meaning  of  the  statute.    Therefore,  in  the  case  of  cattle-sheds  and  similar 
erections,  upon  evidence  bein^  given  by  land-surveyors,  or  other  competent  persons, 
that  such  buildings  came  withm  tlie  denomination  of  '  farm-buildings,'  they  held  tiiem 
witiiin  the  meaning  ai  the  act" 

The  better  opinion  would  seem  to  be,  that  the  legislature  contemplated  buildings 
which  were  to  be  occupied  with  land.  If  it  had  been  intended  that  the  occupation  of 
part  of  a  building  should  be  sufficient  to  give  the  franchise,  such  intention  could 

{b)  See  fTkUtnont  A^peUant;  Btd^ord,  Be^poadenUt  su^ra,  p.  9. 
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awlj  hare  been  expressed.  Considerable  mischief  might  ensue  from  ludding  the 
maam  in  tiiis  case  sufficient  to  confer  the  franchise ;  as  tJie  consequence  would 
tint  immmeEtble  votes  miffht  be  made  to  issue  out  of  one  building.  If  ike  occupier 
of  one  of  these  rooms  had  ^ept  tiwre  wit^  his  family,  as  he  had  a  separate  key,  it 
night  have  been  considered  as  his  dwelling-house,  domus  nuuisionalis  (see  3  Inst 
65) ;  and  it  would  have  stood  upon  the  same  footing  aa  chambers  in  the  inns  of  court, 
or  in  the  universities  of  Oxfora  and  Cambridge ;  which  latter,  but  for  sect.  78  of 
tin  reform  act,  would  undoubtedly  confer  the  franchise.  It  is  true  that,  for  the  purpose 
of  tuBtainin^  an  indictment  for  burglary,  any  building  where  a  party  sleeps  is  considered 
H  his  dwellmg-house ;  such,  for  example,  as  a  permanent  booth  in  a  fair  (fi  )^ ;  but  that  lb 
u  artificial  meaning  of  [39]  the  woxd  "  dwelling-house,"  which  is  adopted  for  the 
purpose  of  protecting  the  occupant. 

Seeradly,  there  is  not  an  exclusive  occupation  of  the  room  in  question.  It 
iigfua  that  tiiere  is  one  steam-engine  attached  to  the  premises,  and  that  eiurine 
Bupplies  the  power  by  which  the  machinwy  in  each  room  m  the  building  is  worl 
Tub  power  is  indnded  in  the  contract ;  its  value  forms  part  of  the  rental  The 
CH6  does  not  state  the  value  of  the  power.  But  there  can  be  no  question  that  it 
am  an  additional  value  to  each  room ;  for  the  value  of  the  room  does  not  arise 
itm  the  use  of  the  mere  building,  but  from  the  use  of  the  steam-power.  In  fact, 
Bieb  oocupaer  has  a  licence  to  use  the  engine ;  and  that  fact  makes  the  case  resemble 
Segma  r.  The  Inhabitanis  of  Mellor  (2  East,  189),  where  it  was  held  that  a  pauper,  who 
M  contracted  with  the  owner  of  a  mill  for  space  for  his  carding  machine,  and  the 
m  of  steam-power  to  work  it,  did  not  thereby  ^n  a  settlement.  [Tindal  G.  J. 
Tbe  pauper  there  merely  contracted  for  a  standing-place ;  which,  it  was  decided, 
■»  not  a  tenement.^  llie  room  in  this  case  might  possibly  be  considered  a  tene- 
imt{by  ;  but  that  is  not  the  word  used  in  the  reform  act.  The  occupiers  of  the 
difomt  nxmis  may  be  considered  as  tenants  in  oommtm  of  the  steam-power,  as 
BOBS  of  them  had  the  exclusive  control  over  it 

Thirdly,  the  party  was  not  duly  rated  within  the  meaning  of  the  twenty-seventh 
wetioD,  which  provides  t^t  no  person  shall  be  registered  for  any  premises,  unless  he 
"ihall  have  been  rated  in  respect  of  such  premises  to  all  rates  for  the  relief  of  the 
poOT  in  such  parish  or  township  during  the  time  of  such  his  oc-[40]-cupation."  Sect 
^  <^  tbe  parochial  assessment  act  (6  &  7  W.  4,  c.  96)  requires  that  every  rate  shall,  in 
■dditjoQ  to  other  particulars,  contain  an  account  of  every  particular  set  forth  at  the 
luad  <rf  tbe  respective  columns,  in  the  form  given  in  the  schedule  to  the  act  annexed, 
H  far  aa  the  stune  can  be  ascertained.  The  form  there  given  requires  several  particulars 
*Hiich  are  omitted  in  the  assessment  of  the  premises  in  question,  as  i^pears  by  tiie 
rate  set  out  in  the  case  (supra,  p.  35).  The  schedule  requires  that  the  gross  estimated 
Kirtal  ci  each  occupier  riiouki  be  stated ;  but  in  the  present  assessment,  the  gross 
Mtimated  rental  of  the  whole  of  the  premises  is  stated,  although  they  are  occupied  by 
diffinent  parties.  The  same  observation  applies  to  the  rateable  value  of  the  premises, 
■Bd  tiie  amount  at  which  each  party  is  aaseraed.  From  the  assessment,  it  is  impossible 
to  lay  at  what  sum  each  party  is  assessed ;  and  that  is  a  circumstance  essential  to 
gire  validity  to  the  rate ;  Bex  y.  St.  Olave  (Burr.  Sett.  Ca.  789).  If,  indeed,  the 
vBoont  of  the  rate  assessed  upon  each  occupier  could  be  collected  from  the  other  parts 
of  the  rate,  it  would  be  sufficient ;  and,  as  the  rate  professes  to  be  at  so  much  in  the 
poood,  if  even  the  rent  of  each  occupier  were  stated,  it  would  be  a  good  assessment ; 
BetY.  Jn^^tiianta  of  Corhampton  (2  Dougl.  621);  but  here,  nothing  is  stated  except 
^  gross  rental  of  the  whole  premises.  It  does  not  even  appear  from  the  case  how 
niany  rooms  there  are  in  the  building ;  though  it  is  alleged  that  the  rent  of  the  rooms 
nties  aecording  to  tile  dimenai<m8.  rTindafC.  J.  That  would  lead  to  t^e  inference, 
Alt  the  rates  vtpm  tiie  occupiers  would  also  vai^.]  The  gross  amount  of  the  rental 
of  each  parly  rated  mvmb  appear,  to  give  the  parishioners  an  opportunity  of  appealing. 

overseers  have  the  rig^t  to  inspect  the  rate-books ;  and  they  could  not  ascertain 
whether  a  party  was  entitled  to  be  j^]  put  upon  the  list  of  voters,  unless  the  books 
^ewed  at  what  sum  he  was  rated.  Nor  does  the  rate  contain  any  sufficient  descrip- 
tion of  the  premises  oocu|Hed  by  the  party.    The  building,  or  the  particular  room  that 

(by  See  R  V.  SmUh,  1  Moou  &  Bob.  256,  and  note. 

{by  Vide  fFestfaling  v.  fFeslfaUna,  3  Atk.  460 :  OvUu  v.  Bishep  of  Ex^,  4  Bingh. 
2!KM2  J.  a  Mooro,  591. 
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he  occupies,  is  in  no  way  designated.  If  he  were  to  change  his  occupation  froiu  one 
room  to  anotiier,  between  the  registnUaon  and  the  election,  he  would  lose  his  qoalifioa- 
tion  J  B^ina  v.  Ihdworth(ay.  [Tindal  G.  J.  The  law  upon  tint  subject  uipean  to 
have  been  altered  by  the  new  registration  act]  Not,  it  is  submitted,  as  to  tlw  natara 
of  the  qualification.  By  f^e  fifty-eighth  section  of  the  reform  act,  three  guestkmB 
might  have  been  asked  of  the  voter  at  the  time  of  the  election ;  first,  as  to  his  identity; 
secondly,  whether  he  had  ^ready  voted  at  that  election ;  and,  thirdly,  whether  he 
retained  the  same  qualification  for  which  he  was  registered.  By  the  eifj^ty-first 
section  of  the  registration  act,  the  two  first  questions  are  alone  required  to  be  put  to 
the  voter  when  he  comes  to  the  poll.  A  party  would  not  now  therefore  be  liable  to 
an  indictment,  as  in  Segina  v.  Dodworth,  for  a  false  answer  to  the  third  question ;  but 
the  objection  to  the  right  to  vote  is-etill  available  under  the  seventy-ninth  section  of 
the  registration  act  (b) ;  and  a  party  who  did  not,  at  [4^  the  time  oi  the  eleetkm, 
occupy  the  same  premises  for  whioh  ho  was  reeia^nret^  would  lose  hia  qualifieation. 
[Coltanan  J.  In  what  manner  could  t^  question  be  raiaedt  The  party  would  be 
entitled  to  vote  as  his  name  was  on  t^e  register.  Who  would  have  the  power  of 
questioning  the  votel  Maule  J.  A  committee  of  the  House  of  Commons  would 
probably  strike  out  the  vote  upon  a  scrutiny.  A  registered  voter,  who  had  can- 
mitted  a  felony,  could  not  be  prevented  from  voting  at  an  election ;  but  a  committee 
might  strike  out  the  vote.  Welsby  (of  counsel  with  the  respondent).  It  appears  that, 
by  the  seventy-ninth  section,  the  register  is  to  be  conclusive  evideooe  as  to  the  existmoe 
of  the  same  qualification.  The  provision  as  to  change  of  qu^ification  applies  only  to 
Sections  for  counties ;  but  in  cities  and  boroughs,  all  that  is  required  is  a  oontuiued 
residence  within  the  requisite  distance  up  to  the  time  of  voting-J  If  the  ooeapura  ct 
this  mill  are  rated  at  all,  it  appears  from  the  assessment  that  th^  are  rated  only  as 
joint  occupiers  of  the  whole  building  together  with  the  landkvd. 

lastly,  the  rates  have  not  hom  paid  by  the  parties  objected  ta  By  sect  27  (rf  tha 
reform  act  it  is  required,  not  only  tbat  a  party,  to  be  entitied  to  be  registered,  shall 
have  been  duly  rated,  but  also  that  he  "  shall  have  paid,  on  or  before  the  20th  day  of 
July,  all  the  poor  rates,  &c.  [431  which  shall  have  become  payable  from  him  in  respect 
of  such  premises  previously  to  the  6th  day  of  April  then  next  preceding."  The  rates 
in  this  case  were  paid  by  the  landlord ;  but  that  is  not  a  payment  by  the  pftrtr.  The 
learned  counsel  referred  to  Daskwood^s  case  (ay.  [Erskine  J.  In  Begina  v.  The  InkabUtmtt 
of  South  KUvmgtm(SGaie&  Day.  157)  it  was  held,  that  a  payment  of  a  rate  by  a  laodlord, 
under  somewhat  similar  circumstances  to  the  present,  would  not  be  suffident  to  ooofer  a 
settlement  upon  the  tenant]  Nor  would  it  be  sufficient,  k  fortiori,  to  give  a  right  to 
vote.    Again,  the  assessment  must  be  taken  as  one  whole  sum ;  and  the  whole  of  the 

(a)  >  Falc  &  Fitsh.  276,  n.  S.  C.  per  nom.  Beg.  v.  JDodtworth,  2  Moa  &  Bobi  72 ; 
8  C.  &  P.  2ia  See  also  Beg.  v.  Lacy,  1  Cair.  &  Maishm.  511 ;  Beg.  t.  Bauier,  ibid. 
559 ;  Beg.  v.  EUiSy  ibid.  664,  n. ;  Beg.  v.  Spalding,  ibid.  668,  n. 

(b)  The  6  &  7  Vict  c.  18,  s.  79,  enacts,  "That  at  every  future  elect«ni  for  a 
member  or  members  to  serve  in  parliament,  &c.,  the  register  of  voters  so  made  as 
aforesaid,  shall  be  deemed  and  taken  to  be  conclusive  evidence  that  the  persons  therein 
named  continue  to  have  the  qualifications  which  are  annexed  to  their  names  respec- 
tively in  the  register  in  force  at  such  election :  provided  always,  that  it  shall  not  be 
lawful  for  any  person  to  vote  at  any  election  for  a  member  or  members  for  any  county 
where  the  qualification  annexed  to  the  name  of  such  person  shall  have  appeared 
annexed  to  his  name  in  the  preceding  register,  and  such  person,  on  the  last  day  of 
July  in  the  year  in  whioh  sucn  register  so  in  force  was  fonned,  shall  hare  oeaaed  to 
have  such  qualification,  or  ahaU  not  have  retained  so  mudi  thereof  as  wouki  have 
entitled  him  to  have  had  his  name  inserted  in  auoh  leeiBter :  provided  alao^  that  no 
person  shall  be  entitied  to  vote  at  any  future  election  for  a  member  or  raambers  to 
serve  in  parliament  for  any  city  or  borough,  unless  he  shall,  ever  since  the  Slst  day 
of  July  in  the  year  in  which  his  name  was  inserted  in  the  register  of  voters  then  in 
force,  have  resided,  and  at  the  time  of  voting  shall  continue  to  reside,  within  the  dty 
or  borough,  or  place  sharing  in  the  election  for  the  city  or  borough,  in  the  electiw 
which  he  shall  claim  to  be  entitied  to  vote,  or  within  the  distance  thereof  requixed  by 
the  said  recited  act  to  entitie  such  person  to  be  registered  in  any  year." 

(ay  Manning's  Proceedings  in  Courts  of  Revision,  3d  ed.  18.  See  also  ^paimer*s 
case,  ibid.  66 ;  Sanei^seaee,  ibid.  110;  Herv^s  cage,  ibid.  116. 
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tan  aasened  must  be  pud.  It  appears,  however,  from  the  aasessment  sot  out  in  this 
oaw,  that  the  "  total  amount  to  be  colleoted  "  (in  raspeot  of  the  aseessmeDt  upon  the 
wbfAa  premises)  was  251. ;  but  that  the  "amount  actually  collected"  was  only  23L 
2b.  6d. ,-  the  d^erence  of  II.  ITs.  6d.  not  h&ving  been  collected  in  respect  of  some 
portioDS  of  the  building  that  were  "  empty."  The  whole  of  the  rate,  therefore,  had 
not  been  paid.  In  Elliott  on  Registration,  194  (2d  edit),  the  law  upon  the  subject  is 
IhuB  stated — *'  It  has  generally  been  considered  that  the  whole  of  the  sum  at  which 
k  party  has  been  assessed  in  aay  rate  must  be  paid.  If,  therefore,  there  has 
beat  a  remission  of  the  whole  or  any  part  of  the  rate,  either  by  the  overseers  or  by 
Ae  magistrates,  under  the  provisions  of  the  54  G.  3,  c.  170,  s.  11,  the  party  so  excused 
vould  not  be  entitled  to  be  registered;  assessment  and  payment  being  conditions 
imposed  ^  the  statute,  upon  compliance  with  which  alone  a  person  is  entitled  to  the 
huxduse.  It  is  stated  in  the  present  case,  that  a  part  of  the  rate  "  had  been 
fongooe  in  respect  of  what  was  empty."  [Maule  J.  That  appears  to  be  rather  in 
die  nature  oS  a  recital.  In  what  may  be  termed  the  statement  of  the  case  it  is  said, 
"diatthe  whole  of  the  rate,  with  the  exception  of  what  was  allowed  for  the  portions 
which  were  empty,  had  been  paid  up."]  It  may  be  inferred  from  that  statement,  that 
I  put  of  the  rate  had  been  remitted  by  the  magistrates  or  the  overseers ;  but  such 
remittance  would  not  be  equivalent  to  a  payment  by  the  party,  and  therefore  he  would 
not  be  sntatled  to  vote.  [Coltman  J.  The  justices  have  no  power,  that  I  am  aware 
d,  to  remit  the  rate  by  reason  of  the  premises  being  empty.  The  statute  54  G.  3, 
1 170,  8.  1 1,  only  authorises  them  to  excuse  persons  who  are  unable  to  pay  on  account 
of  poreity.]  Perhaps  there  was  a  composition  for  the  whole  building  as  it  was 
inoiided  in  one  aasessmeat.  If  the  party  here  seeks  to  obtain  the  ad^'antage  d  the 
eoDsolidated  assessment  and  payment  of  the  rate,  he  must  also  take  the  disadvantage 
flf  tJie  non-payment  of  a  portdon  thereof.  The  mill  is  an  entire  building ;  it  is  rated 
«  mA ;  and  the  whole  oi  it  must  be  rated ;  and  if  the  whole  rate  is  not  paid,  the 
oeeap'er  of  a  portion  of  the  bnilding  cannot  sacoessfully  contend  that  his  rate  has 
beenpaid. 

Welsby,  for  the  respondent  First,  the  term  "  building "  in  the  twenty-seventh 
HCtiw  of  the  reform  act  is  suffidently  satisfied  by  the  room  in  question.  It  is  clear 
ti»at  the  franchise  wt>8  intended  by  the  legislature  to  be  given  to  occupiers  of  certain 
portwns  of  buildings.  The  term  "  other  building  "  being  nomen  generalissimum,  must 
toidoabtedly  be  taken  to  apply  to  subjects  ejusdem  generis  with  "  warehouse,  counting- 
hoose  or  shop,"  which  precede  it,  aJl  of  which  are,  or  may  be,  portions  onl^  of  a 
Inilding.  The  act  requires  that  the  party  should  occuot  some  buuding,  in  wluch  he 
other  remdes  [46]  or  oarries  on  an  ostensible  trade  or  business.   It  is  conceded  by 


'building."  It  does  not  the  less  become  a  "building"  because  it  is  not  occupied  as  a 
"house."  Brown  v.  Lord  GramiUe  is  in  favour  of  the  respondent  The  word 
"building"  was  there  extended  to  charge  a  party  with  a  tax;  and  a  more  limited 
cnutmction  cannot  be  contended  for,  where  tho  object  is  to  confer  a  right 

Secondly,  the  occupation  of  the  premises  by  the  party  is  sufficiently  exclusive. 
The  case  expressly  states  that "  each  tenant  has  the  exclusive  use  of  his  room,  and  has 
the  key  to  the  door  thereof."  It  is  in  no  way  shewn  that  the  steam-engine  is  in,  or 
fonns  ttot  of}  the  building.  It  is  merely  the  source  from  which  power  is  obtained ; 
u  to  Whicfa,  exehuive  oooupation  is  neither  claimed  nor  required.  It  is  as  if  a  party 
had  the  excduaive  oocup^on  of  a  water  mill,  with  the  use  of  a  strecun,  which  was  also 
Mnmon  to  others. 

Thirdly,  the  party  is  duly  rated.  In  considering  whether  each  of  the  occupiers  is 
"duly  rated,"  the  purposes  of  the  reform  act  must  be  kept  in  view.  It  may  be 
admitted  that  the  rate  is  informal ;  but  still  the  rating  is  sufficient,  where  the  name 
of  Uie  party  appears  on  the  rate.  The  party  so  rated  is  prim&  facie  liable  as  occupier. 
He  is,  m  fact,  rated,  though  it  may  not  appear  nominati'm  for  what  premises.  [Maule  J. 
It  ta  to  be  observed,  t^t  the  landloras  are  upon  the  rate  both  as  occupiers  and 
owners;  and  the  case  states  that  they  and  the  tenants  appear  to  be  rated  jointly.] 
Sez  V.  Ohve  does  not  apply  here ;  as  the  question  there  was  not  upon  the  v^dity  of 
the  rate.  The  second  section  of  the  parochial  assessment  act  (6  &  7  W.  4,  c.  96) 
n{46}^uireB  the  rate  to  be  in  the  form  ^ven  in  the  schedule  to  that  act ;  but  the 
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enactment,  that  "  otherwise  the  rate  shall  be  of  no  force  or  validity,"  applies  aoiy  to 
the  immediately  preceding  sentence,  by  which  the  declaration  at  the  foot  is  rec^uind 
to  be  signed  by  the  parish  officers ;  but  it  does  not  apply  to  a  case  where  a  devutioD 
has  been  made  from  the  particulars  stated  in  the  earlier  part  of  ihe  section ;  Kv.lh 
IMntants  of  Fordham  (11  A.  &  E.  73  -  3  P.  &  D.  95).  If,  on  the  other  hand,  this  it 
to  be  treated  as  a  void  rate,  no  rate  in  fact  having  been  made,  then  the  name  q{  the 
party  is  not  required  to  be  upon  the  rate.  The  onfy  qnestaon  is,  whether  the  descrip- 
tion of  the  party  in  the  rate  is  sufficient  for  the  purposes  of  identity.  It  is  the 
fact  of  renting  and  occupying  premises  of  the  requisite  value  which  confeis  the  vote, 
and  not  the  being  rated.  [Tindal  C  J.  It  is  juso  neoessaiy  that  the  parly  should 
pay  his  rates.] 

Fourthly,  as  to  the  payment  of  the  rate.  There  is  a  difference  in  this  respeet 
between  such  a  payment  as  ma^  be  necessary  to  gain  a  settlement,  and  a  mode  cl 
payment  sufficient  for  the  acquisition  of  a  vote.  In  the  former  case  the  rating  and 
payment  of  the  rate  are,  tinder  the  3  W.  3,  c  1 1,  s.  6,  the  test  of  the  ability  of  the  parly ; 
but,  under  the  reform  act,  the  occupation  of  a  house,       is,  at  least,  the  windp^ 

rt  of  the  qualification.    B.  v.  Sovik  KUvington  was  decided  upon  the  authority  of 
V.  The  Inhabitamis  of  Weohley  (2  East,  68)  where  it  was  held,  that  an  exdsemui  who 
was  rated  for  his  salary  (where  the  rate  was,  in  fact,  paid  by  the  collector  without  any 
deduction  from  the  sabry,)  did  not  thereby  gain  a  settlement    The  reason  for  thv 
decision  is  given  by  Lord  Kenyon  C.  J.  as  follows — "  If  the  rate  had  been  paid  bf 
him,  through  the  medium  or  by  Idie  hands  of  another,  that  would  have  been  a  payment 
by  [47]  himself ;  but  here  he  neithw  paid  mediately  or  immediately.    He  was  no* 
anected  b^  the  payment  at  all.    It  was  not  deducted  out  erf  his  salary,  nor  was  Ui 
income  diminished  by  it."    The  facts  of  that  case  are  clearly  distinguishable  fra« 
those  of  the  present.    Here  the  payment  does  affect  the  party,  being  made  on  Us 
behalf.    It  is,  to  all  intents,  a  payment  by  him.    The  present  case  more  neirty 
resembles  that  of  R.  v.  The  Inhabitmds  of  AttmotUh  (8  East,  383.    See  also  Bex  t. 
Okehampton,  Burr.  Sett.  Ca.  5) ;  where  it  was  held  that  a  custom-house  officer,  who 
was  rated  on  account  of  his  salary  to  the  land-tax,  and  in  fact  paid  the  rate  hima^ 
though  the  money  was  either  given  to  him  for  the  puipose  or  aJlowed  to  him  after 
wsrds  by  the  collector,  gained  a  settlement  in  the  parish  in  which  he  was  so  rated  and 
paid.    In  B.  v.  South  KUvingUm,  the  case  of  K  v.  The  Inhabitants  of  Lower  Ht^vi 
( 1  B.  &  Ad.  75)  does  not  appear  to  have  been  brought  before  the  notice  c/L  the  eooit 
It  bears  strongly  upon  the  present  question.    The  racts  were  these— An  attioniey,  far 
the  convenience  of  his  business,  allowed  his  clerk  to  occupy  rent  free,  and  as  sn 
augmentation  of  his  salary,  a  cottage  and  land  near  to  the  attorney's  residence.  Hw 
clerk  was  rated  as  occupier,  but  the  attorney  sometimes  paid  the  rates ;  and  when  the 
clerk  paid  them,  the  attorney  reimbursed  him ;  it  was  held  that  the  clerk  gained  a 
settlement  by  paying  the  parochial  taxes.    R.  v.  Bridgwater  (3  T.  B.  550)  and  R.  v. 
Openshawe  (1  W.  Bl.  463  ;  Burr.  Sett.  Ca.  522)  are  also  authorities  to  shew  the  paymmt 
in  this  case  was  sufficient.    With  regard  to  the  question  generally,  Mr.  Rogers  has 
observed (e),  as  cited  by  Mr.  Elliott "A  question  has  often  arisen  whe-£49}-^^ 
the  payment  of  rates  by  the  landlord,  by  an  arnugrauent  between  him  and  the  tenant, 
the  latter  being  the  party  rated,  that  he  should  pay  an  additional  rent  in  respect  oE 
the  landlord  paying  the  rates,  or  adding  the  amount  of  the  rates  to  the  rent^  in  order 
to  reimburse  the  landland,  is  a  sufficient  payment  by  the  tuiant,  under  sect.  27 1  It 
would  certainly  seem  to  be  sa   In  such  a  case  the  debt  is  the  debt  of  the  tenant ;  and 
the  parish  has  no  remedy  against  any  but  him :  whoever,  therefore,  pays  the  rate,  by 
80  doing  discharges  the  debt  due  from  the  tenant ;  it  is  therefore  a  payment  for  tho 
benefit  of  the  tenant"   To  which  Mr.  Elliott  adds,  "  In  R  v.  Cozens  (2  Dou^  426)  it 
was  decided,  that  if  the  money  is  tendered  by  any  other  than  the  person  rated — as 
the  landlord  on  his  tenant's  account,— it  must  be  received." 

It  has  been  contended  on  the  other  side,  that  part  of  the  rate  having  been  remitted^ 
the  whole  of  the  rate  has  not  been  paid.  That  argument  rests  upon  the  assamptiao, 
that  the  rate  is  assessed  ujKm  the  entire  promises.  The  fact^  however,  of  s  pait  of 
the  rate  having  been  rendttied  for  the  empy  pcMtim  rather  tends  to  shew  tut  mA 


(e)  Iaw  and  Practice  of  Elections,  p.  161,  5tii  edit  p.  158,  6th  edit 

(g)  On  the  Qualifloation  and  Registraticm  of  Parliamentary  Electors,  p^  1 93,  3d  adit 
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portkn,  that  is,  flach  room,  was  pat  on  the  footing  of  a  separate  tenement^  and  tiut 
tbe  rate  vaa  ohai;ged  npon  each  oocajner  separately  (b). 

If  the  question  were  to  be  determined  by  its  reasonablenen,  there  can  be  no  doubt 
here  but  that  each  occupier  does  pay  the  poor-rate.  He  certainly  pays  an  increased 
rent  by  reason  of  the  landlord's  paying  the  rate;  and  it  can  make  no  difference 
lather  the  occupier  pays  lOL  for  rent  and  31.  for  rate,  or  13L  for  rent,  in  oonsidera- 
tim  that  the  Iwolord  pays  the  3L  for  rate. 

As  to  the  argument  respecting  the  number  of  votes  [^1  which  it  might  be  possible 
to  create  out  of  one  building  tue  same  objection  might  be  applied  where  rooms  are 
Died  for  the  purposes  of  habitation,  or  as  shops  or  warehouses.  Ko  question  is  raised 
m  to  value. 

TowDsend,  in  reply.  The  building  must  be  considered  as  merely  wixiliary  to  the 
rtetiiMngin&  [Mwile  J.  It  would  rather  seem  that  the  steam-engine  is  auidliary 
to  the  building.]  It  oaonot  however  be  contended  that  there  was  an  exolusive 
oaeupatitm  of  mm.  room,  since  the  taking  comprised  the  power  as  well  aa  the  room ; 
ud  tiiere  was  clearly  no  exdusive  occupation  of  the  power  (a).  The  value  of  the 
pover  is  included  in  the  rental  of  the  room ;  and  though  the  question  as  to  the 
■afficiency  of  the  value  of  the  room  is  not  distinctly  raised,  yet  it  arises  incidentally. 
Hie  opinions  of  Mr.  Rogers  and  Mr.  Elliott  were  cited  in  Regina  v.  South  Kelvington, 
bat  toe  judgment  is  in  direct  contradiction  of  those  opinions.  The  decision  rested 
irpon  die  construction  to  be  given  to  the  sixty-sixth  section  of  the  poor-law  amendment 
tot  ^4  &  5  W.  4,  c  76),  which  enacts  (almost  in  the  same  words  as  the  twenty-seventh 
•eetion  of  the  reform  act),  that  "  no  settlement  shall  be  acquired  by  occupying  a  tene- 
nent,  unless  the  |ienon  occupying  the  same  shall  have  been  assessed  to  the  poor-rate, 
■od  shall  have  paid  the  same  in  respect  of  such  tenement  for  one  year.**  The  present 
esse  is  much  stronger  as  regards  the  occupier,  since  he  does  not  constitute  the  landlord 
lus  agent,  to  pay  any  specino  sum ;  the  latter,  being  rated  for  Uie  whole  buildings  pays 
in  respect  of  t^e  whole.  It  was  competent  to  the  occupier  to  procure  himself  to  [60] 
be  specifically  rated  under  the  thirtieth  section  of  the  reform  act. 

Cor.  adv.  vult. 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the  court. 

The  first  question  submitted  for  our  decision  by  the  revising  barrister  is,  whether 
(seh  (rf  the  rooms  or  floors,  held  in  ike  manner  described  in  the  case,  was  such  a  build- 
iag  as,  under  the  twenty-seventh  section  of  the  "  Act  to  amend  the  representation  of 
tiie  pet^le  in  England  and  Wales,"  would  confer  the  ri^ht  of  voting  upon  its  occupier. 
And  we  are  of  opinion  that  each  of  these  rooms,  held  m  the  manner  described  in  the 
CMS,  was  such  a  building  as  to  confer  the  right  of  voting  upon  its  occupier.  It  is 
esDed  in  the  case  "a  room  it  is  described  as  a  distanot  or  sepuate  poraon  of  the 
futoiy ;  each  tmant  is  stated  to  have  the  exclusive  use  of  his  own  room,  and  the  key 
to  the  door  thereof.  And  we  think  such  a  desmption  and  such  a  mode  of  occupation 
brings  it  as  much  within  the  meaning  of  the  word  "  building,"  as  a  "  shop  or  counting- 
bauM,"  bot^  of  which  are  expressly  specified  in  the  act. 

The  second  question  is,  whether  there  was  an  exclusive  occupation  in  each  such 
tenant^  as  required  by  the  same  clause.  And  to  this  question  we  answer  that  the 
faxHiig  of  the  revising  barrister  in  the  case,  to  which  we  before  adverted,  appears  to 
OS  to  pot  an  end  to  any  doubt  on  the  point :  for  the  case  finds  that  "  each  tenant  has 
the  exclusive  use  of  his  room,  and  has  the  key  of  the  door  thereof : "  and  it  does  not 
sppear  to  as,  that  the  landlord's  engagement  to  employ  steam-power  communicating 
iriut  each  room,  in  order  that  the  tenant  may  work  his  own  machinery  therewith, 
nsfcts  the  ooGupation  <A  the  room  itself  by  the  tenant  less  exclusive  than  if  there  had 
been  no  such  engagement  It  seems  to  have  no  further  bearing  on  the  question  of 
GU]  ezdnsive  occupation  than  if  the  Umdlord  had,  by  the  agreement  for  the  taking, 
ontrKted  to  furnish  manual  labour  for  the  service  of  the  occupier  in  their  trade  or 
business  carried  on  in  each  separate  room ;  or  had  contracted  to  provide  a  light  in 
a  situation  that  it  would  illuminate  equally  all  the  rooms ;  observing  that  in  the 

{h)  The  court  appear  to  have  considered  the  assignment  as  joint  in  respect  of  the 
psrties  assessed  and  as  separate  in  respect  of  the  property  rated. 

(a)  To  constitute  a  joint  occupation  (d  the  power,  its  application  to  some  joint 
porpose  seems  to  be  necessary.  The  irrigation  of^  several  closes  of  separate  owners,  is 
Bot  a  jcHBt  eojeymmt  of  a  watercourse. 
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statement  before  as  no  question  is  raised  as  to  the  eufficienciy  of  the  anniisl  v&lae  d 
the  room  itself,  without  tne  steam  power,  for  the  purpme  of  conferring  a  vote,  whaterer 
bearing  that  might  have  upon  the  case. 

The  third  question  submitted  to  us  is,  whether  each  of  such  occupien  was  dnly 
rated  in  respect  of  such  premises  occupied  by  him.    In  answer  to  which  question  it 
is,  in  the  first  place,  to  be  observed  that  all  that  the  act  requires  is,  that  the  penw 
claiming  the  right  to  vote,  "  shall  have  been  rated  in  respect  of  such  prenuBes  to  sll 
rates  for  the  relief  of  the  poor ; "  the  object  of        provision  in  the  act  appearing  to 
be,  that  additional  evidence  should  be  thereby  funuBned  of  the  actual  occupaHon 
the  claimant  during  the  twelve  months  made  neoesBary  by  the  act   And,  with 
object  in  view,  we  think  it  never  could  have  been  intended  by  the  legislature  that  the 
rate,  in  order  to  be  sufficient  for  the  purposes  of  the  aot^  must  be  so  perfect  in  pomt 
of  form,  that  it  must  be  free  from  ev^  objection  which  might  be  allowed  to  pnral 
against  it  in  an  appeal  at  the  quarter  sessions.    Such  a  construction  of  Uie  ititate 
would  place  the  vote  of  the  claimant  in  extreme  hazard  from  the  ignorance  or  csrelm- 
ness  of  the  overseers ;  for  the  statute  has  given  the  claimant  himself  no  power  to  coirect 
or  controul  any  error  in  the  rate,  but  has  limited  his  application  to  the  overseer,  by 
section  30,  to    a  claim  to  be  rated  to  the  relief  of  the  poor ; "  and  in  the  same  section 
has  required  no  more  from  the  overseer,  than  "  to  put  the  name  of  the  occupier  on 
the  rate  for  the  time  being."   The  claimant,  therefore,  has  no  opportunity  of  rectifying 
any  error  as  to  the  particulars  of  [62]  the  rate,  except  by  an  appeal  to  the  quarto^ 
sessions,  for  which  the  time  might  not  be  sufficient,  and  the  expense  would  be  gniL 
We  flunk,  therefore,  liiat  if  the  rate  be  in  such  form  that  the  name  of  the  oocti|Mr, 
the  premises  for  which  he  is  rated,  the  rateable  value  thereof,  and  the  amount  of  the 
rate  appear,  it  is  a  sufficient  rate  within  the  intention  of  the  act(a).   And,  looldiig 
at  the  rate  now  in  question,  it  appears  tiiat  all  the  persons  who  are  claimants  are  joiptif 
rated  by  their  respective  names ;  they  are  rated  for  premises,  which  are  therein  described 
a  "  factory,  warehouse,  steam-engines,  steam-pipes,  gearing  and  shafting,  and  gaB-faim ; " 
and  it  appears  by  the  case,  that  the  factory  comprehends  all  the  rooms  which  ue 
occupied  by  each  of  the  claimants  respectively ;  so  that  each  claimant^  being  rated  for 
the  whole  factory,  is  rated  for  that  part  of  it  which  he  occupies  himself ;  and  as  to  the 
annual  value  of  the  property,  that  is,  of  the  whole  of  the  prop^ty,  it  is  stated  expresd; 
ill  the  rate ;  as  is  also  the  amount  of  the  rate  itself.    We  think,  therefore,  that  mm 
occupier  is  rated  in  respect  of  the  premises  occupied  by  him,  within  the  meaning  of 
the  act. 

The  fourth  question  submitted  b^  the  revising  barrister  is,  whether  each  of  mth 
occupiers  can  be  neld  to  have  duly  paid  the  said  riSie  in  respect  of  such  his  oeraipolioii, 
part  of  the  rate  having  been  "fon^ne  "  in  respect  of  what  was  empty,  and  the  whsk 
of  what  was  paid  having  been  in  met  paid  by  the  landlord.  From  the  statement  id 
the  case,  it  appears  that  the  whole  of  the  rate,  vrith  the  exception  of  what  was  allowed 
for  the  portions  which  were  empty,  was  actually  paid  by  the  landlord ;  so  that  the 
rate  must  have  been  paid  for  every  part  of  the  premises  that  was  in  the  actual  oempa- 
tion  of  any  one ;  and  the  real  question  does  not  arise  upon  the  nonpayment  of  the 
rate  (b),  but  [63]  upon  the  payment  thereof  by  the  landlord  under  an  agreement  with 
tiie  tenant.  This  latter  question  faaa  accordingly  been  argued  before  us,  and  maaj 
decisions  of  the  court  of  Queen's  Bench  have  been  brought  in  review,  in  which  the 
question  has  been,  whether  a  settlement  has  been  gained  by  paying  the  public  taxes 
and  levies  of  a  parish,  in  cases  where  the  tenant  has  been  r^ea,  bat  the  nte  has  htea 
paid  by  t^e  landbrd.  It  appears,  however,  to  us  to  be  nnneeeaaarj  to  oonndo'  the 
uialogy  which  those  cases  may  bear  to  Idiat  which  is  now  under  ooDBtderation,  inaimA 
as  there  is  one  circumstance  in  the  present  case  which  essentially  distinguishea  it  fnai 

(a)  Vide  Cowdero^s  case,  Manii.  Proc.  2d  ed.  17. 

(&)  As  there  was  no  power  to  remit  any  portion  of  the  rate  on  the  ground  <A  the 
premises  being  empty  (supra,  44),  this  would  seem  to  be  a  simple  case  of  uonpayoHBt 
by  A.  and  B  of  part  of  a  rate  to  which  they  were  jointly  assessed  in  rospect  of  a  seven! 
occupation ;  and  unless  there  were  some  machinery  for  apportioning  the  251  amoogEt 
the  occupiers,  and  the  reform  act  allowed  of  such  apportionment,  it  would  ^>pw  to 
be  immaterial  whether  the  "  amount  actually  collected "  was  23L  2s.  6d.,  or  Ss.  6d 
only  ;  the  apportionment  in  respect  of  the  empty  house  being  a  nugatoiy  act  And 
see  Allm'mxue,  Mann.  Proc  2d  ed.  90,  Snowde^t  com,  iK  203.   AbMFg  cats,  ilk  aM. 
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tkflB  eited ;  for  in  the  case  now  under  consideration,  lUl  the  claimants  are  rated  as 
joint  oocapien,  and  the  rate  is  paid  by  tiro  of  Uiem ;  not  by  one  who  is  a  stranger 
to  the  rate,  as  the  landlord  in  the  oaaea  referred  to  always  was ;  and  we  think  it 
impossible  to  contend  that,  after  a  payment  of  the  rate  by  any  one  of  the  parties  so 
jcHstly  rated,  the  &ot  of  parment  by  each  and  every  <rf  tlwm  caa.  be  brought  in  question ; 
rach  payment  by  any  of  the  puties  so  joinUy  r^ed  must  enure  to  the  benefit  of  all, 
ud  is  virtually  a  payment  by  each. 

TWefore,  we  thmk,  the  persons  rated  have  paid  the  poor-rate  within  the  meaning 
of  the  statute ;  and  we  come  to  the  determination  tJukt  the  decision  of  the  revising 
burister  was  right. 

DfldnoD  a£^ed. 


Borough  of  Chatham. 


[M]  WiLUAM  HuoHis,  Afpdkmtai  Ovxbsbeba  op  thi  Fabibh  of 
Chatham,  Bapandents.   Dec.  6,  1843. 

[S.  C.  7  Scott,  N.  E.  581 ;  1  Lutw.  Beg.  Cas.  51 ;  13  L.  J.  C.  P.  44 ;  7  Jur.  1136. 
Discnssed,  Fan  v.  Dallnf,  1874,  L.  R.  10  G.  P.  291.  FoHowed,  Smith  v.  SegUU  Over- 
mm,  1875,  L.  R  10  Q.  B.  422.] 

A.,  the  master  rope-maker  in  a  royal  dock-yard,  had,  as  such,  a  house  in  the  dock-yard 
for  his  residence,  of  which  he  had  the  exclusive  use,  without  paying  rent,  as  part 
remuneration  for  his  services,  no  part  of  it  being  used  for  public  purposes.  The 
house  was  stated  in  the  case  to  belong  to  the  lords  of  the  admindty  (a).  If  A.  had 
not  had  it,  he  would  have  had  an  allowanoe  for  a  house  in  addition  to  his  salary. — 
Held,  that  A.  occupied  the  house  as  tenant,  within  2  W.  4,  o.  46,  s.  27. — A.  was 
rated  to  the  poor-rate  as  occupier.  The  rates  were  paid  by  the  paymaster  e:eDeral, 
slfio  in  part  remuneration  for  A.'s  services.  If  he  had  paid  the  rates  the  admiralty 
would  have  re^d  him : — Held,  that  as  the  payment  was  of  a  rate  for  which  A.  was 
liable,  and  as  it  was  made  on  his  account,  and  he  gave  value  for  it,  tiiere  was  a 
sufficient  payment  of  rates  by  him  within  the  same  section. 

William  Hu^es  duly  objected  to  t^e  name  of  James  Burton  (and  several  others^, 
being  retained  w  the  list  of  voters  for  the  parish  of  ChatJiam,  witJiin  the  said 

hOTDUgfa. 

The  facts  of  the  case  of  James  Burton  were  as  follows  : — 

The  party  objected  to  occupied  a  house  in  the  dock-yard  at  Chatham,  of  the  value 
of  40L  per  annum  from  July  1836,  to  September  1842,  when  he  removed  to  a  house 
io  Mil  ton  Terrace,  Chatham,  about  a  mile  from  the  dockyard,  where  he  now  resides. 
The  house  in  Milton  Terrace  he  hires  of  the  landlord  in  the  usual  manner,  and  pays 
a  rent  <tf  601  per  annum.  He  is  rated  for  it^  and  pays  such  rates  in  the  ordinary 
way ;  and  no  ^oestiw  arises  in  respect  of  that  house.  With  regard  to  the  house  in 
tite  doe^wd,  it  belongs  to  the  kncu  ccHnmissioners  of  the  admiralty  (a).  The  prason 
d^ected  to  was  master  ropemaker  in  the  dockyud,  and  as  such  he  hiad  the  house  as 
his  residence.  He  paid  no  rent  in  money  for  it,  but  had  it  as  part  remuneration  for 
[BQ  his  services.  He  had  the  exclusive  use  and  occupation  of  the  house  for  himself 
snd  £unily,  and  no  part  of  it  was  used  for  public  purposes ;  the  office  in  which  he 
performs  his  puUic  services  being  away  from  iU  He  had  the  keys  of  all  the  doors, 
and  no  poson  but  himself  had  any  control  over  the  house.  He  was  rated  to  all  the 
foor^atee  and  assessed  taxes  in  respect  of  the  house,  in  his  own  name  as  ^e  occupier, 
ooefa  rates  and  taxes  wwe  paid  by  the  paymaster-general's  clerk,  at  the  pay-office  at 
Giiatiiam.  They  were  so  paid  as  part  remuneration  for  his  services.  If  he  had  not 
been  allowed  the  house,  he  would  have  had  an  allowance  for  a  house  in  addition  to 
Ui  aslaiT ;  and  now  tiiat  he  has  not  a  house  in  t^e  dockyard,  he  is  allowed  one  guinea 
per  weuE  by  the  admiralty  in  lieu  of  rent  and  rates,  under  the  name  of  "  lodgine 
Money. "  If  he  had  paid  the  poor-rates  himself  in  respect  of  the  house  in  the  dockyard, 
iartead  of  their  being  paid  for  him  as  above,  the  admiralty  would  have  repaid  him. 

The  ease  then  stated  that  the  revising  barrister  had  disallowed  the  objection,  and 
letiined  the  name  upon  the  Ust  of  voters,  deciding  that  J.  Burton  occupied  wit^iin 

(a)  Qutnra,  if  not  to  ^e  Queen 
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the  borough  of  Chatham,  as  tenant,  a  house  of  the  clear  yearly  value  of  not  less  bku 
lOL,  and  had  duly  paid  all  the  poor-rates  and  aaaeaaed  taxes  which  had  become  ptjiUo 
from  him  in  respect  of  such  premises  previoualy  to  the  €tii  day  Apil  Aen  uxt 
preceding. 

And  the  seven  otiber  cases  were  consolidated  with  tiie  principal  case, 

(Signed)      J.  D.  C  .  Beviang  fiunter. 

The  case  was  argaed  in  last  Miinfaaelmas  term  (Monday,  Nor.  13,  and  Thond^, 

Nov.  16),  by 

Einglake,  for  the  appellant    The  question  here  is,  whether  officers  or  semnte  of 
the  government  occu-{56]-pying  government  premises,  are  entitled  to  vote  in  respsct 
of  such  occupation.    It  will  depend  upon  the  constanction  of  the  twenty-seveDtli 
section  of  the  reform  act,  which  requires  the  party,  entitled  to  vote,  to  be  tiie  occopier 
of  jHvmises  "as  owner  or  tenant."    In  this  case  the  party  is  clearly  not  the  owmr; 
neither  can  it  be  said  that  he  was  tenant  to  the  lords  of  the  Admiralty ;  the  oeamr 
tioa  of  tJie  house  being  merely  ancillary  to  the  performance  of  the  services  of  ue 
party  as  master  ropemaker  to  the  dockyard.   Possibly  the  revising  barrister  ma;  bm 
imagined,  that  as  no  part  of  the  public  services  was  carried  on  in  ^e  house  in  queatkn, 
the  ocGUftttion  would  be  sufficient ;  but  if  the  party  occupied  the  house  memj  m  tbe 
character  of  servant,  it  would  not  be  sufficient,  though  such  occupation  were  of  a 
separate  building,  and  beneficial  to  the  occupier.    There  is  a  numerous  class  oi  csm 
where  servants,  occupying,  in  respect  of  their  services,  houses  which  belonged  to  ^flir 
master,  have  been  held  not  to  gain  a  settlement  under  the  poor-law,  althoueh  then 
was  no  personal  occupation  by  the  master ;  B.  v.  Minster  (3  M.  &  S.  276),  R.Y.Tk 
InJtabUtmts  of  KdOem  (5  M.  &  S.  136),  R.  v.  BardweU  (2  B.  &  C.  161,  3  D.  &  R.  369), 
B.  V.  CheshmU  ([l  B.  &  A.  473).    In  the  latter  case,  Bayley  J.  observed,  "The  caw  of 
7%s  King  v.  Jftfufer  only  dedded  that  the  occupation  of  a  tenement,  which  was  whoUy 
unconnected  with  the  service,  would  confer  a  settlement,  but  that  tlie  oocopatioo  of 
one  connected  with  the  service  would  not"   These  oases,  it  is  submitted,  are  n* 
diatinguiBhable  from  the  present   Fermi's  case  (Ale  Beg.  Ca.  248.   And  see  the 
Irish  reform  act,  2  &  3  W.  4,  c.  88)  is  still  stron^r.    Therc^  it  appeued  that  the 
claimant,  who  was  book-keeper  to  a  distillery,  exclusively  occupied  an  entire  boni^  the 
property  of  his  [S7]  employers,  which  communicated  through  a  door,  by  a  pciiat» 
passage  outside,  but  not  in  front,  into  the  distillery  yard,  beades  having  a  hall  oom'  to 
the  street    The  claimant  exclusively  kept  the  keys  of  both  these  doors  ;  his  emploTeca 
kept  the  house  in  repair  and  paid  the  taxes ;  and  it  appeared  that  li  the  cUimaat 
ceased  to  be  book-keeper  he  would  have  to  give  up  the  possession  of  the  house :  and 
eleven  judges  held  unanimously  that  the  claimant  was  not  entitled  to  be  r^ata«d  as 
a  householder,  under  the  Irish  reform  act    B.  v.  The  Inhabitants  of  Stmth  KUmn^ 
^  O.  &  D.  157),  B.  V.  The  Inhabitants  of  Snape  (6  A.  &  K  278)  are  ako  in  pcnnt  }a 
Bertia  v.  Beaumont  (16  East,  33),  it  was  held  t^at  a  servuit,  oo^q»yinff  a  cottage^  with 
less  wages  on  that  account,  (ud  not  occupy  as  tenant^  but  that  me  masto* 
properly  declare  on  sudi  occupati^oo  as  his  own,  in  an  action  on  the  case  for  dktm- 
anoe  of  a  right  of  way  over  the  defendant's  close  to  such  cottage.    All  tiwn  cmbi 
establish  the  inindple  tdiat  such  aa  occupation  as  t^e  present  is  not  an  ooea|Mtiai 
as  tenant. 

B.  V.  Lady  Emily  Ponaonby  and  Others  (1  6.  &  D.  713)  may  be  relied  upon  hy  the 
other  side.  The  court  of  Queen's  Bench  there  held  that  t^e  occupers  of  ^Mitmoila 
in  Hampton  Court  Palace,  under  the  cinmmstaaces  there  stated,  had  sacfa  an  exdunra 
■occupation  as  to  render  them  liable  to  be  rated  to  the  poor-rate,  upcm  Uie  ground  that 
they  had  a  beneficial  occupation ;  but  no  question  was  raised  as  to  their  oocnpatioo 
**  as  tenants."  Upon  that  subject  the  law  is  clear.  A  servant  is  not  ratable  i^ert 
his  occupation  is  strictly  for  the  benefit  of  his  master ;  but  where  tihe  oecupatioa  of 
the  servant  is  beneficial  to  himself,  independently  of  his  master,  Ui«k  tb»  awnot  ii 
considered  t^e  occupier,  within  the  statute  of  BUsabet^  In  that  case  ttere  wsa  tUl 
important  fact  The  only  servant  oi  the  Crown  who  had  nxnns  in  the  [6Q  palaee 
was  the  housekeeper.    Her  husband  had  been  included  in  tiie  rate ;  and  it  was  agtesd 


There  is  another  class  of  cases  with  respect  to  the  jnoper  method  of  describqg 
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tbe  poaBOBrioi  oi  a  house  in  an  indictoient  for  burglary.    It  has  undoubtedly  been 
keld  in  certain  cases,  that  where  a  servant  is  in  actual  and  exclusive  possession  of  a 
hoQse  it  may  be  laid  in  an  indictment  for  burglary  as  his  dwelling  house ;  but  no 
eoDcIosirai  witii  reference  to  the  present  question  can  be  drawn  from  these  cases.  The 
gmmJ  role  however  is  plain,  that  where  a  party  employed  in  a  public  office  is  allowed 
to  reside  upon  the  premises  belonging  to  the  government,  such  premises  cannot  be 
ooQsidered  as  die  dwelling  house  of  such  party ;  JFUUam's  case  (1  Hale,  P.  C.  622,  527), 
Biirget^t  ease  (Kel.  27),  Tet^'s  ease  <1  Leach,  324;  2  E^st^  P.  G.  501).    The  same 
nile  applies  where  the  occupier  is  servant  of  a  public  company ;  Havkei's  cote  (e).  The 
deorion  in  Marge^s  case  (2  Leach,  930)  undoubtedly  seems  to  be  at  Tuiance  wil^ 
dun  auyiorities.   It  has  been  doubted,  however,  wheldier  t^t  ease  can  be  oonridered 
■  law  (see  2  Leach,  931,  n.).   But  it  has  been  reoognised  and  acted  upon  in  the  recent 
OH  of  JZL  V.  WUt  (1  Moody,  C.  C.  248).    The  prosecutor  there  was  secretary  to  an 
imnnaoe  company,  and  lived  with  his  nooily  in  the  house,  used  as  the  office  of  the 
onnpany,  who  paid  the  rent  and  taxes.    The  bnrglary  consisted  in  breaking  into  a 
nxni  in  the  house  which  was  used  for  the  business  of  the  company.    The  house  was 
laid  u       the  dwelling  house  of  the  prosecutor ;  and  the  recorder,  upon  the  authority 
oSMsrgetfs  case,  thought  the  indictment  was  correct,  but  reserved  the  point  for  the 
judges;  who  were  of  opinion  that  the  house  was  rightly  described  as  that  of  the 
pnweutor,  as  his  family  and  serronts  were  the  only  persons  who  dwelt  there,  and 
tbsy  were  the  only  persons  who  were  distorbed  by  a  burglary.    The  judges  however 
woald  not  say  that  the  house  might  not  have  been  dwcribed  as  the  mtuse  of  die 
nniftay,  but  tiiey  considered  that  it  mighty  widi  equal  ^priety,  be  stated  to  be 
tlot  of  the  prosecutor.   That|  it  is  submitted,  is  the  real  distinction ;  the  question  in 
flMs  of  bui^lary  not  bemg,  as  here,  whether  the  party  occupies  die  premises  "as 
tsoant^'*  but  whether  he  has  such  an  occupation  as  is  sufficient  to  support  the  aver- 
DMitB  in  the  indictment ;  for  which  purpose  it  is  sufficient  if  he  be  actually  in  t^e 
oeeupstion  of  the  premises ;  the  object  of  the  law  being  to  protect  the  actual  occupier, 
[niiaal  G.  J.    The  indictment  describes  the  premises  as  the  dwelling  house  of  the 
poeecutor.]    That  averment  is  satisfied  by  proving  that  the  rarty  dwelt  in,  and  had 
nclosive  occupation  of,  the  house.    Breton's  case  (2  East,  P.  G.  501),  and  li.  v.  Stock 
(2  Taunt  339 ;  2  Leach,  1015 ;  1  Buss.  &  Ky.  185)  are  to  the  same  effect.    In  Bees^s 
0W  (7  G.  &  P.  568),  indeed,  where  a  gardener  lived  in  a  house  of  his  master,  quite 
Kpuate  from  the  dwelling  house  of  the  latter,  and  had- the  entire  control  of  the  house 
be  Kved  in,  and  ke^  the  Key,  it  was  held,  that  it  might  be  laid  either  as  his  house  or 
\k  mastei's.    So,  m  Jtbfrin^s  ease  (Buss.  &  By.  525),  the  prosecutor  6.,  a  collier, 
raided  in  a  cottage  built  by  the  owner  of  the  oollifny,  for  whom  he  worked.  He 
neeived  16b.  a  week  as  wages,  besides  the  oottage,  which  was  free  of  rent  and  taxea. 
Tlie  prisoner  being  indicted  for  burglary  in  the  dwelling  [60]  house  of  the  prosecutor, 
Holrpyd  J.  was  of  opinion  that,  though  the  occupation  and  enjoyment  of  the  cottage 
were  obtained  by  reason  of  G.  being  the  servant  of  the  owner,  imd  were  co-extensive 
only  with  the  hiring,  yet  his  inhabiting  the  cottage  was  not,  correctly  speaking, 
■Mnly  as  die  servant  of  the  owner;  nor  was  it,  either  as  to  the  whole  or  any  part  of 
tte  eottaee,  as  his  (the  owner's)  occupation,  or  for  his  use  or  business,  or  that  of  the 
ndliery,  but  wholly  for  the  use  and  benefit  of  O.  himself,  and  his  family,  in  like 
maanex  as  if  he  had  been  paid  the  rent  and  taxes ;  and  diough  the  servant's  occupation 
■^t^  in  hnr,     die  master's  election,  be  considered  as  the  oeoupation  of  the  master, 
nd  not  of  tiie  servant,  yet,  widi  regard  to  third  persons,  it  mieht  be  considered 
ottier  as  the  oocnpation  m  tiie  master  or  servant.   The  point  was,  however,  reserved 
bt  the  cminion  of  the  judges,  who  held  that  the  oottage  might  be  dMcribed  as  the 
dwelling  house  erf  G. 

The  rule  therefore  deducible  from  these  cases  is,  that  where  the  servant  is  in  the 
sctoal  and  exclusive  occupation  of  a  house,  it  is  sufficient  to  describe  the  house  as  that 
flf  the  servant  in  an  indictment  for  bui^Iary,  though  the  l^al  occupation  of  the  master 
voald  also  have  been  sufficient  to  sustain  an  indictment  in  which  the  premises  had 
been  hud  as  the  dwelling  house  of  the  latter. 

Secondly,  the  paymmt  of  the  rate,  not  having  been  made  by  the  party  himself, 
«ai  not  a  undent  compliauce  with  the  requindon  in  the  twenty-seventh  section  of 

Jt)  3  East,  P.  C.  601 ;  Foster,  38.   See  also  Ptekefs  case,  2  East,  P.  C.  601 ;  Mof- 
*t  eascy  iUd. ;  fFUton'i  cois,  Boss.  &  By.  116. 
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the  reform  act,  that  the  party  before  he  cast  be  put  upon  the  r^;uter,  "shall  hare 
paid  all  the  poor-rates  which  shall  have  become  payable  from  him  in  respect  of  encfa 
premises  "  in  his  occupation. 

The  oases  relating  to  1^  obtuning  a  settlement  b^  bein^  rated  and  paying  the 
rates  (many  d  whicb  were  brou^t  before  the  oonrt  in  Wn^  and  Sioc^urt  (ante, 
p.  33)),  [611  are  important  upon  this  question.  It  is  material  to  c(msider  the  onmi 
of  that  l^d  of  settlement.  The  rating  and  payment  of  rat-es  were  subatatuted  1^  ue 
3  W.  &  M.  c.  11,  8.  6,  for  the  notice  to  the  parish  officers  of  a  ptirty's  having  oome  to 
reside  in  the  parish,  which  was  required  by  ^e  1  Jac.  2,  c.  17,  a.  3.  It  was  considered 
that  the  fact  of  a  party's  being  rated  by  the  parochial  officers,  would  shew  that  they 
had  notice  of  his  being  a  resident  in  the  pansh.  In  this  view,  therefore,  it  was  of  no 
moment  whether  the  party  was  properly  rated  or  whether  he  had  or  had  not  paid  the  rate. 
[Coltman  J.  The  3  W.  &  M.  c.  11,  requires  not  only  that  the  fcty  "be  ebaiged 
with  "  but  also  that  he  "  pay  his  share  of  "  the  rates.]  But  the  pnnoi^  objeot  tA  the 
aot  was  to  make  the  radng  eqaivalrait  to  notice. 

Jn£.v,The  IMtikmis  of  Bridganatar  (3  T.  R.  550)  the  tenant  of  a  house,  who 
was  assessed  to  the  land-tax,  absocmded,  and  tAie  collector  was  about  to  distnin  for 
the  amount,  when  t^e  tenant's  daughter  begged  of  him  to  go  with  her  and  tbe  landlord 
to  a  neighbour  who  would,  and  who  did,  pay  it  It  was  contended  that  thia  was  not 
a  payment  on  account  of  the  tenant ;  but  tJie  court  held  that  it  must  be  considered 
as  a  payment  by  the  tenant,  as  the  money  was  advanced  for  his  use,  and  tbe  lender 
might  have  maintuned  an  action  against  him  for  the  amount :  they  theref<H%  held 
that  there  was  a  sufficient  payment  by  the  tenant  to  gain  a  settlement.  A  debt  was, 
in  fact,  created  between  the  parties.  In  B.  v.  Opeas^we  (\  W.  Bla.  463  :  Burr.  Sett. 
Ca.  522),  where  ike  landlord  agreed  to  pay  all  rates  and  taxes,  and  did  pay  them  except 
upon  one  occasion,  when  being  applied  to  for  the  poor  rate  he  sent  the  collector  to  the 
tmant,  desiring  him  to  pay,  and  to  stop  it  out  of  t^e  reat,  and  the  [6SQ  tenant  paid 
it  aocQrdiiijriy,  tiie  court  held  that  the  tenant  thereby  gained  a  settlnnent.  Loid 
Mansfield  C.  J.  was  Hbsre  of  opinion,  that  the  agreement  between  the  tenant  and  the 
landlwd  was  notiung  to  ike  parish.  So,  in  .A.  t.  Oakhampton  (Burr.  Sett.  Ga.  5^ 
where  a  tidemiter,  who  was  assessed  to  the  land  tax  his  salary,  paid  the  tu,  and 
was  afterwards  reimbursed  by  the  collector,  the  court  held  that  the  officer  gained  a 
settlement  These  cases  may  be  relied  upon  by  the  other  side,  but  they  are  readily 
distinguishable  from  the  present  R.  v.  Weobley  (2  East,  68)  was  a  later  decision; 
where,  in  the  case  of  an  excise  officer,  the  collector  paid  the  tax  for  him,  and  the 
unount  was  not  stopped  out  of  his  salary ;  and  it  was  held  that  the  officer  did  not  gain 
a  settlement,  upon  the  ground  that  the  payment  was  not  made  by  him,  eitiier  mediatdy 
or  immediately.  This  distinction  was  fuUy  recognised  in  A  v.  Axmouih  (B  Eaat^  383^ 
and  in  the  recent  case  of     v.  South  KUvingUm  ^  G.  &  D.  157). 

The  lame  at  which  the  ^yment  is  required  to  be  made  by  the  twen^-aereiitli 
section  of  the  reform  act  is  important  to  be  considered.  The  piuty  is  to  paj,  *'an  or 
before  tke  2CMih  day  of  July  in  each  year,  "  all  t^e  po(N'-rate8  payable  from  him 
previously  to  the  6th  day  of  April  then  next  preceding."  And  the  seventy-fifth  section 
of  the  registration  act  (6  &  7  Vict  c.  18)  speaks  of  a  party  having  "Ixma  fide  paid" 
the  rates ;  and  as  both  acts  are  in  pari  materift,  these  words  may  be  referred  to  aa 
assisting  in  the  construction  of  the  twenty-seventh  section  of  the  reform  act 

Where  premises  are  let  to  a  party  free  of  rates,  it  cannot  properly  be  said  that  a 
payment  of  rates  in  respect  of  those  premises  by  another  party  is  a  payment  by  the 
occupier.  It  may  be  a  payment  of  something  [63}  equivalent ;  but  that  is  not  sufficittit 
If  the  contract  between  the  parties  is  that  the  tenant  shall  pay  a  fixed  rent,  and  t^at 
the  landlord  shall  pay  all  rates  and  taxes,  the  tenant  cannot  be  said  to  pay  more  than 
the  rent — a  fi»d  and  definite  sum, — ^instead  of  one  that  is  uncertain  and  fluctuating^ 
aa  a  rate  must  be.  A  rate-payer  may  be  supposed  to  take  an  interest  in  ttia  aflhirs  of 
the  parish,  but  where  the  rate  is  not  paid  by  him,  the  amount  of  the  rate  will  be 
immaterial  to  him.  Again,  the  rate  is  to  be  paid  by  the  30th  ot  July.  But  in  a 
case  where  the  tenant  pays  a  rent  only  to  his  landlord,  in  what  manner  can  it  be 
ascertained  whether  the  rate  payable  by  him  up  to  t^e  6th  of  A[vil,  had  been  paid  by 
him  at  the  prescribed  period  1   The  inquiry  uien  would  be,  whether  the  tenant  bad 

C'd  his  rent.    The  landlord  might  have  paid  the  rate,  but  if  the  tenant  had  not  paid 
rent,  there  could  not  possibly  have  been  any  payment  of  rate  by  him.  [Tindal  C.  J. 
If  the  teufuit's  name  was  on  the  rate-book,  he  might  pay  t^e  rate  and  deduct  the 
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imoant  from  the  rent]  But  in  the  preamt  cue  there  has  bem  no  payment  by  the 
oemnitf  ,  ehlier  diraot  <x  indirect. 

Cookbom,  tor  ihe  resptw^ts.  The  oeoupation  of  preniiees  to  entitle  a  party  to 
rote  must,  undoubtedly,  be  in  t^e  character  either  of  owner  or  tenant.  The  occupa- 
tion here  dearly  is  not  as  owner,  but  as  tenant.  It  is  perhaps  rather  a  que8ti<Hi  of 
fut  tiiaa  of  law.  [Tindal  G.  J.  If  the  question  is,  whether,  under  a  given  state  of 
b/ita,  the  legal  relation  of  landlord  and  tenant  exists,  that  is  surely  a  point  of  law.] 
It  is  submitted  that  the  question  is  not  as  to  the  existence  of  such'  le^  relation, — 
Dot  whetJier  the  party  here  was  actually  tenant  to  the  lords  of  the  adiaairalty,— but 
whether  he  oooopied  the  house  in  that  charaoter,  instead  of  as  a  servant,  and  for  the 
pupowB  of  the  services  to  be  per-(6^|-£(Hnned  by  him.  If  he  did  oooupy  in  tbe  latter 
eqieitiyt  it  may  be  conceded  uiat  it  would  not  be  sufficient 

In  moat  of  Hie  oases  the  pui^y  was  unque>ti(maUy  a  servant,  either  domeetio, 
maoal  or  predial,  and  occupied  tiie  premises  with  reference  to  his  service.  In  A  v. 
KdtUrn,  fw  enunple,  the  party  was  a  common  form-labourer.  So,  in  B.  r.  CheshwU 
(which  amies  perlups  a  litue  nearer  to  tke  {absent  case),  the  parly  was  also  a  commoo 


^^nared  that  the  board  had  several  other  houses  in  the  parish,  which  they  aUotted 
to  their  labourers.    The  house  therefore  appears  t^ere  to  have  been  occupied  for  the 
pniposes  of  the  service.    There  is  nothing  in  the  statement  of  the  present  case  to 
■bew  tiiat  the  occupation  is  ancillary  to  the  service ;  and  the  court  will  not  carry  tdie 
case  further  than  the  statement  warrants,  against  the  party's  vote,  and  the  banister's 
dedsiML    It  is  stated  ezpreesly  that  the  house  constituted  part  of  tibe  remuneration 
I    for  die  aervioea  of  ike  pvty,  and  that  he  would  have  bad  more  wages  if  he  had  not 
I    oonmed  the  house.   In  .A.  v.  BardwtU  the  holding  of  the  party  was  expressly  found 
by  the  coort  to  be  subservient  to  the  service.   But  where  tihe  occupation  ia,  as  here, 
a  part  of  tiie  remuneration  for  services,  it  has  been  held  that  the  party  occupies  in  Uie 
cfaancter     tenant    As  in  .fi.  r.  Mdkndge  (1  T.  R.  598),  where  a  party  was  permitted 
by  several  ocnnmoners  to  occupy  a  tenement  as  a  reward  for  bis  services  as  a  herd, 
it  was  held  that  such  occupation  conferred  a  settlement    The  court  said,  that  the 
serrioes  of  the  pauper  were  equivalent  to  a  payment  of  rent ;  the  commoners,  instead 
of  paying  him  so  much  money  by  way  of  wages,  having  permitted  him  to  occupy  the 
hoose.  The  terms  of  the  oc(»ipa^n  are  the  [66]  same  here — it  can  make  no  difference 
that  here,  the  permission  to  occupy  oonstatutes  only  a  part^  and  tiuit  in  ii.  t.  MMirid^ 
r    it  f<wmed  the  whole,  of  the  remuneration. 

i        One  way  of  tes^ig  the  case  is,  to  consider  whether  the  occupier  could  maintain  an 
i    action  of  toeapaae.   A  servant  living  in  his  mastw'a  house  could  not  do  so ;  but  where 
I    a  party  is  talun  into  the  servke  of  uiother  at  a  certain  amount  of  salary,  and  instead 
i    of  reeeini^  the  whole  in  money  he  is  put  in  the  ezduaive  posaession  of  a  house,  the 
I    rent  of  which  is  deducted  from  his  wages,  he  mijj^t  bring  trespass  against  a  wrong 
dev.   [Tindal  G.  J.    Mere  possession  would  be  sufficient  for  that  purpose.}   But  the 
question  is,  whether  the  Grown  or  the  lords  of  the  admiralty,  could  bring  the  action. 
I        In  A  T.  Snape  it  was  distinctly  found  by  the  sessions  that  the  occupation  of  the 
panper  was  an  occupation  by  him  in  the  character  of  servant,  and  connected  with  the 
mri^  and  not  an  occupation  as  tenant    The  court  would  be  bound  by  that  finding ; 
and  Williams  J.  ezpres^  relied  upon  it  in  his  judgment    In  B.  v.  Langrimlle  (10  B. 
t  C.  89d ;  5  Mann,  &  Ryl  726)  the  queetiou  was,  whether  a  pauper  had  gained  a 
a^tlemeDt  who  had  bem  hired  as  a  confined  labourer,  and  was  to  have  a  house,  &a ; 
and  aher  the  bamin  he  was  allowed  to  have  the  milk  gkE  a  cow,  which  was  fed  on  his 
■taster's  dose.   Ine  value  of  the  house,  &c.  was  less  than  101.  a  year,  but  with  the 
keep  fli  1^  cow  upon  the  land,  amounted  to  more  than  that  sum ;  «id  it  was  held 
tkat  the  pauper  dm  not  gain  a  settlement  by  the  occupation  of  a  tenement  of  the 
yeariy  t^uc  of  lOL ;  first^  because  it  was  no  part  of  the  (uiginal  contract  that  the 
paoper  should  have  the  milk  of  a  cow ;  and,  secondly,  assuming  it  to  be  so,  it  was  not 
put  of  the  contract  that  the  cow  should  be  pasture  fed.    Lord  Tenterden  G.  J.,  in 
giving  ^  judgment  of  the  court,  [66]  observed,  "  It  has  been  established  by  a  series 
flf  eMea,  which  were  ocmsidered  and  confirmed  in  that  of  The  King  v.  Btmemirtk  (2  B. 
k  C.  77d ;  4  D.  &      366),  that  it  was  a  sufficient  occupation  of  a  tenement^  if  the 
I  pngvr  had  an  intereat  in  a  part  of  the  pn^ts  kA  the  landl>y  perception  by  the  months 
:  flf  Ins  catde.   Bid  H  is  eaaential,  whethw  ^e  sabjeot  of  oeoupation  be  the  land  itaelf, 


manufactory.  It 
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or  a  part  of  its  profits,  that  the  pauper  should  have  an  interest  as  tenant  or  occupier, 
— a  possession  by  mere  licence  without  that  interest  is  not  enough.  If  a  peraoD  were 
permitted  by  the  owner  of  a  pasture  to  feed  his  cow  or  sheep  upon  it  for  a  time,  with- 
out any  valuable  consideration,  aod  without  any  reference  to  any  conttact  between 
them,  but  by  a  mere  aet  of  charity  or  fovour,  no  settlraaent  would  be  gained  by  aueti 
a  permisnre  enjoyment  of  t^e  produce  of  tJie  land.  But  if  there  had  Beeo  a  cmtnct 
with  the  owner  for  a  sufficient  conrideration,  by  which  the  pauper  had  a  right  to  put 
of  the  profits  of  the  soil  to  be  taken  by  his  cattle,  he  would  have  had  an  interest ;  and 
his  occupation  with  that  interest  (if  these  profits  were  of  the  requisite  aoniul  vtdue) 
would  confer  a  settlement  after  a  residence  of  forty  days."  The  present  case 
precisely  within  that  principle,  by  merely  substituting  the  advantage  of  occupying  « 
house  rent-free,  for  the  perception  of  the  profits  of  Iwd  by  the  mouths  of  cattle. 
The  party  here,  occupies  a  house  under  a  contract  for  a  valuable  consideration— 
namely  his  services—and  he  has  therefore  an  interest  in  the  premises. 

The  rule  deducible  from  all  these  cases  may  be  thus  laid  down : — Where  the  rela- 
tion of  master  and  servant  exists,  but  the  occupation  of  the  premises  of  the  latter  is 
solely  with  a  view  to  the  better  performance  of  the  service,  sadh  occupation  will  oot 
confer  either  a  settlement  under  the  poor  laws,  or  a  vote  under  the  reform  [61^  act; 
but  where  the  occupation,  though  it  may  be  convenient  for  both  parties,  oonsbtotes, 
either  wholly  or  in  part,  the  consideration  for  the  services,  in  such  case  Uie  oocapttioo 
is  sufficient,  as  well  for  the  purpose  of  settlement  as  for  that  of  voting.  If  a  sernut 
were  hired  for  a  twelvemonth  at  certain  wages,  with  the  right  to  occupy  exclunvdy 
a  bouse  belonging  to  the  master,  such  contract  not  being  determinable  during  that 
period  except  through  the  misconduct  of  the  servant,  the  latter  would  be  a  yearly 
tenant;  and  the  pnnciple  is  the  same  where  the  contract  is  to  continue  in  torn 
during  the  will  and  pleasure  of  either  party ;  the  servant  in  such  case  being  a  tenaot 
at  will 

With  regard  to  the  analog  said  to  exist  between  the  present  case  and  the  oocupt- 
tion  necessary  to  support  an  mdiotment  for  buighiry,  it  has  been  argued  that  if  we 
house  in  question  had  been  broken  into,  it  must  have  been  luid  in  the  indictmoit  as 
f^e  dwellmg-honse  of  f^e  Crown,  or  of  i3ie  lords  commissioneTB  of  the  admiraUy.  U 
is  submitted,  however,  that  it  is  not  so.  In  all  the  cases  cited  in  su^>ort  of  that  view, 
the  servant  was  under  the  control  of  the  master.    In  Roscoe  on  Criminal  Evidenee 
the  rule  is  thus  laid  down :  "  Where  a  servant  occupies  a  dwelling-house,  or  apartments 
therein,  as  a  servant,  his  occupation  is  that,  of  the  master,  and  the  house  is  tlie 
dwelling-house  of  the  latter.    But  it  is  otherwise  where  the  servant  occupies  suo  jure, 
as  tenant"  (page  321,  2d  edit.).    And  in  Russell  on  Crimes  and  Misdemeanours  it  is 
said,  "  But  the  rule  does  not  apply  where  a  servant  lives  in  a  house  of  his  master's  at 
a  yearly  rent ;  and  such  house  cannot  be  described  as  the  master^s  house,  thou^  it 
bo  upon  the  premises  where  the  master's  business  is  carried  on,  and  though  the  servant 
have  it  because  of  his  services  "  (vol  i  p.  811,  3d  edit).  The  cases  cited  on  Ihe  otiw 
side  all  belong  to  the  former  class ;  ^t  Uiere  [68}  are  sevwal  irbich  support  the 
latter  proposition,  and  which  are  a|^licable  to  the  present  case.   In  R.  v.  Jvxa 
(By.  &  Moa  C.  C.  7),  the  rent  was  paid  in  money ;  but  in  order  to  oonstiitate  the 
relation  of  landlord  and  tenant  it  is  not  essential  that  there  should  be  such  actual 
payment ;  the  performance  of  service  being  a  sufficient  rent.    Sir  William  RuaeeU 
^oes  on  to  say,  "  And  though  a  servant  live  rent-free  for  the  purpose  of  his  serviees, 
in  a  house  provided  for  that  purpose,  yet  if  he  has  the  exclusive  possession,  and  it  is 
not  pu^l  of  any  premises  occupied  by  his  master,  the  house  may  be  described  as  the 
house  of  the  servant,  especially  if  it  does  not  belong  to  his  master,  but  to  some  pmoo 
paramount  to  his  master"  (Russ.  Crimes  &  Misd.  812,  3d  edit).  Thus  in  R.  v.  dmjuld 
(By.  &  Moa  C.  C.  42)  the  tolls  at  a  gate  between  Leeds  and  Wakefield  were  let  to 
W.,  who  employed  E.  at  a  weekly  sum  to  collect  than,  tiie  latter  living  fat  tbst 
purpose  with  his  family  in  a  house  belonging  to  the  trustees,  and  built  by  them  for 
that  purpose.    A  burglary  having  been  committed  in  the  house,  it  was  deaoibed  is 
the  indictment  as  the  house  of      and  upon  a  case  reserved,  the  judges  were  unani- 
mously  of  opinion  that  it  was  rightly  described,  £.  having  exclusive  poeaesakm ;  it 
being  luiconnected  with  any  premises  of  W.'s,  and  W.  not  appearing  to  have  any 
interest  in  it    That  case  is  aofdogous  to      present  in  this  respect^  tbat  the  kwds  oi 
ike  admiralty  hen  let  the  premises  (for  a  service  nsat)  to  the  oocupier,  and  die  Otom 
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k  puamoimt  ((2)  to  them.  Marges  case  (Leach,  C.  C.  130),  cited  on  iAte  otiher  side, 
is  a  Btroug  authority  for  the  respondent  In  all  these  cases  the  question  is,  whetJier 
die  ooeii}Ber  can  be  turned  out  against  his  will ;  if  he  cannot,  he  occupies  as  tenant, 
Dotwithstanding  the  performance  of  services  by  him. 

[69]  Secondly,  as  to  the  sufficienoy  of  the  rating.  It  is  important  to  consider,  in 
the  fint  place,  whether  the  party  here  is  legally  liable  to  be  rated.  It  is  contended 
on  the  other  side,  that  a  party  is  not  rated  because  he  is  tenant  of  the  premises,  but 
becnse  he  ia  the  beneficial  occupier ;  and  Begina  v.  Lady  E.  Ponaonby  is  relied  upon 
in  luppovt  ot  diat  propontira.  Hie  courts  however,  se^ied  to  oonnder  the  parties 
Utoe  to  have  beeoi  tenants  at  will  But  a  tenancy  at  Bufferanoe  would  have  been 
■offidnit  for  the  purposes  of  that  decision,  aa  it  would  also  be  in  the  present  instanoe 
Iq  that  ease  Williams  J.  said,  "  With  respect  to  the  quantity  of  interest  which  the 
i^pelUntB  have  in  their  apartments,  it  is  immaterial  whether  they  have  a  permanent 
occupation  or  not;  even  if  it  be  conceded, — and  it  is  a  large  concession, — that  their 
occupation  was  not  permanent,  they  are  still  ratable."  Suppose  a  burglary  had  been 
etnnmitted  in  the  apartments  occupied  by  Lady  Emily  Ponaonby,  it  might  certainly 
hare  been  laid  as  having  been  committed  in  her  dwelling-house. 

Lastly,  as  to  the  payment  of  rates.    The  rates  have,  in  fact,  been  paid ;  and  it  ia 
certainly  more  convenient  to  the  pariah  to  obtain  t^e  payment  from  the  landlord  than 
from  the  tenant.    At  lUl  events,  iAte  payment  comes  ultimately  out  of  the  pocket  of 
the  tenuit.    He  is  primarily  liable  to  the  payment ;  which  is  made  on  his  account, 
with  hia  authority,  and  under  a  contract  with  his  employer.    It  may  be  considered 
that  the  lords  of  the  admiralty  are  his  agents  for  the  purpose  of  making  the  payment. 
If  a  stnnser  had  expressly  contracted  with  the  tenant  of  a  house  that  he  would  pay 
the  rates  for  him,  a  payment  made  in  pursuance  of  such  a  contract  would  surely  enure 
aa  a  payment  by  the  tenant.    If  the  overseers  accepted  such  a  payment,  they  could 
Dot  enforce  it  a  second  time  against  the  tenant;  Bex  v.  [70]  Cozens  (2  Dougl  426). 
Hiere  is  no  foundation  for  the  supposition  on  the  other  side,  that  the  object  of  requiring 
the  voter  to  be  rated  and  to  pay  his  rates  was,  to  give  him  an  interest  in  the  afiaira 
of  the  puish.    The  intention  clearly  was,  to  confer  the  franchise  upon  the  party  who 
tontributes  to  the  public  burdens ;  and  in  this  view  it  is  wholly  immaterial  whether 
the  tenant  pays  the  rates  with  his  own  fauids,  or  through  the  medium  of  another  party 
with  whom  he  i^rwaids  settles  the  account  In  Bex  v.  Fviham  (Burr.  Sett  Ca.  488), 
when  the  tmant  being  assessed  to  the  Iwd-tax  paid  it  and  the  landlord  allowed  him 
to  stop  it  out  oi  his  rent,  it  was  held  that  iJie  tax  was  sufficiently  paid  by  the  tenant 
toenaUe  him  to  gun  a  settlement   Bex  v.  Chiding/old  (ib.  415)  is  to  the  same  effect 
S^ina  V.  Opendtaw  and  that  class  of  cases  relied  upon  by  the  other  side,  are  authorities 
fcN-  the  respondents.    The  payment  in  those  cases  was  held  sufficient,  within  the 
itatQte  of  William  and  Mary,  without  reference  to  the  notice  to  the  parochial  officers. 
[Ibale  J.    Payment  by  the  landlord  was  held  sufficient  in  those  cases,  even  though 
notice  was  also  required.    Payment  alone  is  required  by  the  reform  act]    Begina  v. 
Amonth  also  shews  that  there  may  be  a  constructive  payment    In  Begma  v.  fT wbly 
the  drcumstances  were  veiy  different  from  those  of  the  present  case.    There  was  no 
uraogement  between  the  parties  in  that  case  with  regard  to  the  payment  of  the  rate ; 
nor  was  the  sfdary  of  the  puty,  who  was  an  excise  officer,  in  any  way  reduced  by  the 
paymeat    Upon  the  authority  of  that  ease,  ^^tna  v.  SmUk  KUvington  was  decided ; 
sad  &gma  v.  Lower  ffeyfml  does  not  appear  to  have  been  referred  to. 

It  ia  clear  lJutt  the  seventy-fifth  section  of  the  registration  act  applies  merely  to 
Mas  where  there  have  been  [71]  inaccuracies  in  tiie  rate ;  and  it  provides  that  where 
a  party  has  bon&  fide  paid  the  nUie,  he  shall  be  deemed  to  be  rated  notwithatuiding 
nch  inaccuracies. 

Kioglake  in  reply.  From  the  circumstance  of  the  party  having  been  allowed  a 
certain  sum  by  the  admiralty  in  lieu  of  rent  and  taxes,  since  he  has  occupied  a  house 
Oat  oi  the  dockyard,  the  inference  is  attempted  to  be  drawn  by  the  other  side  that  he 
oempied  the  house  in  the  dockyard  as  tenant ;  the  case,  however,  states  that  such 
iDowanee  is  made  under  the  name  of  "  lodging  money ; "  and  the  fair  conclusion  from 
^Hu»  vt,  that  the  house  he  f<Hinerly  occupied  was  in  the  nature  of  lodgings  found  htm 
■If  tte  adnuralty. 

t-  '  :  '  ■ — — ■— 

(iT)  Qusre,  whether  tiiis  tenn,  ss  used  by  Sossell,  is  meant  to  include  the  rdation 
h  mek  the  principal  atands  to  his  agent 
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It  is  contended  on  the  other  aide  that  Btz  v.  Mwier,  aad  that  clan  of  eases,  boog 
merely  oases  of  labourers,  the  principle  there  laid  down  cannot  be  extended  to  a  paUie 
officer  under  goremment.  The  party  here,  however,  is  only  a  master  rope-maker,  and 
stands  upon  the  same  footing  as  the  shepherd  in  Bex  v.  Bardwdl.  It  is  suggested 
that  there  is  nothing  to  shew  that  the  occupation  of  the  house  was  imcillary  to  ths 
performance  of  the  service  ;  the  case,  however,  expressly  states  that  the  party,  beti^ 
master  rope-maker  in  the  dockyard,  "as  such"  had  the  house  as  his  residence.  That 
must  mean  that  he  had  the  house  as  master  rope-maker,  and  for  the  purposes  ot  his 
service  in  that  capacity.  It  is  also  said  that  the  Crown  could  not  maintain  an  aeti<n 
for  a  trespass  committed  in  the  house  in  question ;  that,  however,  is  an  assumptioo  of 
the  very  point  in  dispute :  for  if  t^e  Crown  has  not  parted  wit^  the  possesnon  of  the 
house  in  question—as  it  is  submitted  it  has  not — the  Crown  mvr  mMntnin  tcesaM. 

It  is  not  disputed  that  the  occupiers  of  the  apartments  in  Hampton  Coott  Falieo 
in  Regina  v.  Lady  Emily  Ponsonby  were  tenants  at  will  That  however  was  the  ease 
[72j}  of  an  occupation  without  reference  to  any  service  to  be  performed  by  the  occujHen ; 
and  that  is  the  very  distinction  taken  between  their  case  and  that  of  t^e  house-keeper, 
whose  occupation  was  oonnected  witii  service,  and  who  therefore  was  admitted  not  to 
be  ratable. 

JRex  V.  Terrott  (3  East,  506)  it  was  thought  would  have  been  cited  on  the  other 
side.  In  that  case  a  commanding  officer  in  fowracks,  having  distinct  apartments  allotted 
to  him,  was  held  to  be  ratable  to  the  relief  of  the  poor  for  the  same,  he  having  a 
beneficial  enjoyment  of  them  beyond  his  necessary  accommodation  as  an  officer  for  ^ 
purpose  of  public  service.  Lord  Kllenborough  C.  J.  in  giving  the  judgment  of  the 
court  in  that  case,  observed,  "  The  principle  to  be  ooUectod  from  all  t^e  cases  od  the 
subject  is,  that  if  the  party  rated  have  the  use  of  the  buildins  or  ot^er  subject  matter 
of  the  rate,  as  a  mere  servant  of  the  Crown  or  of  any  public  body,  or  in  any  other 
respect  for  the  mere  exercise  of  public  duty  therein,  and  have  no  beneficial  oocopatioa 
of,  or  emolument  resulting  from  it,  in  any  personal  and  private  respect,  then  be  is  not 
ratable."    Rex  v.  Hurdis  (3  T.  R.  497)  is  to  the  same  effect. 

There  is  no  doubt  that  the  tender  of  the  rate  by  a  properly  constituted  agent  mil 
be  sufficient  to  exonerate  the  occupier,  and  upon  that  principle  alone  can  Bex  v.  CozflU 
be  supported ;  there  is  however  no  such  agency  here.  The  langu^e  of  the  8ixty-«z<^ 
section  of  the  poor  law  amendment  act^  imder  which  Begina  v.  Smth  KiMn^m  was 
dedded,  is  nearly  identical,  as  to  the  payment  of  rates,  wittk  that  oi  tiie  twenty-aeraA 
section  of  the  ndorm  act 

From  some  remarks  whidh  have  &llen  from  the  bendh  during  the  argument  in  this 
case,  it  seems  to  have  been  taken  for  granted  th&b  l^e  payment  m  the  rates  by  t^e  [7Q 
landlord  was  held,  in  the  oases  referred  tc^  as  equivalent  to  the  notice  to  the  ovenesrs 
required  by  the  former  statutes  ;  but  it  is  submitted  that  is  not  so.  It  was  not  the 
payment  of  the  rate  which  constituted  the  notice,  but  the  fact  of  the  party  being  rated ; 
it  being  the  duty  of  the  overseers  to  insert  in  the  rate-book  the  name  of  eveiy  person 
liable  to  be  rated,  such  insertion  was  tuitamount  to  notice.  The  payment  of  the  rate 
was  a  mere  subsequent  acknowledgement  of  tJie  validity  of  the  rate  and  of  the  tiabifi^ 
of  the  party  to  be  rated. 

The  other  side  appear  to  have  treated  the  argument  of  the  appellant  as  pottii^ 
forward  the  proposition,  that  in  case  of  a  bui^lary  committed  in  t^e  house  in  questicHV 
it  must  have  been  laid  in  l^e  indictment  as  tiie  dwelling-house  of  the  Crown.  Tioi, 
however,  is  a  misapprehension ;  for  it  was  admitted  that  a  house  in  the  enlusiTs 
occupation  of  a  servant,  might  be  laid  as  his  dwelling.  In  tibis  respect,  Bex  r.  Jtni*, 
which  has  been  relied  on  by  the  other  side,  does  not  differ  from  the  cases  cited  ike 
appellant ;  the  distinction  being,  that  if  the  parties  have  entered  into  a  contract  for 
rent,  then  the  relation  of  landlord  and  tenant  will  be  cnistituted. 

Cur.  adv.  vult. 

Thk  Cases  of  Charles  Alexandkb  Faiuoer  Ain>  Six  Othkbs  were  Consolidated 

by  the  Revising  Barrister. 

Charles  A.  Parker  was  lieutenant-quarter-master  of  marines  at  Chatham.  The  oase 
snbstantiidly  resembled  that  of  James  Burton  (smte,  64 ;  post,  77),  but  it  oontainedaB 
additional  statement  by  the  revising  barrister  as  foUows — 

Officers  are  frequently  obliged  to  reside  oat  (rf  gOTemment  hoosee  from  the  waot 
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of  s  BufBcient  number  of  such  houses  at  Chatham ;  and  in  all  such  cases  an  [741 
albwance  is  made  to  them  by  the  Admiralty  for  rent  and  rates  under  the  name  of 
"iodgiiig  money."  He  (sic)  is  not  compelled  to  live  in  the  house,  butis  at  full  liberty 
to  node  elsewhere  if  he  choose,  but  in  such  case,  unless  he  did  aoat  Uie  request  of  the 
Admiralty,  in  order  that  ttaey  might  have  the  hoose  for  another  purpose,  he  would 
hsTe  no  allowance  made  to  him  for  lodging  money. 

Id  this  case  abo  the  names  of  the  puties  o^eoted  to  bad  been  retained  by  the 
lerisiog  barrister. 

Kindake  for  the  ap^lant. 

Cockbum  for  the  respondents. 

No  aignment  ma  ofiered  in  tiiis  ease ;  it  being  admitted  by  the  oounsd  on  both 
■ides  that  it  stood  upon  the  same  footing  as  the  last 

Car.  adv.  vult 

Thb  Cases  of  William  Brook  and  Two  Others  were  also  Consolidated  by 

the  Revising  Barrister. 

William  was  clerk  of  the  works  in  the  engine  department  at  Chatham.  This 

cne  also  resembled  that  of  James  Burton  (ante,  54 ;  post,  77) ;  but  it  was  stated  that 
Brock  occupied  a  house  in  Chatiuun  Lines,  of  the  yalm  of  201.  a  year,  rent  free,  as 
put  remuneration  for  hia  aervioee,  by  an  agreement  when  he  entered  the  8ervic& 

The  names  of  the  parties  objected  to  hM  been  retained  by  lite  revising  banistsr. 

Kinglake,  for  the  appellant,  ofTered  no  argument,  admitting  that  the  case  stood  upon 
the  ume  footing  as  Burion's  case. 

[75]  Cockbum,  for  the  respondrats,  submitted  that  the  only  difference  was,  that 
m  this  case  there  was  an  agreement  that  the  party  should  occuj^  the  house  rent-free^ 
nd  that  the  house  was  rnot  situated  witJlun  tne  dookymd. 

Car.  adv.  vult. 

The  Cases  of  Thosias  Smith  and  Two  Others  were  also  Consolidated. 

The  facts  of  this  ease  were  also  veiy  similar  to  Idiose  of  Junes  Burton  (ante,  54 ; 
pott,  77).  The  case  stated  ^t  Hiomas  Smith  was  bairack-master  at  Chatham 
oHnKika^  awl  had  the  exclusive  occupation  of  a  house,  rent-free,  in  lemuneradon  for 
Ui  serriees.  The  only  diffiBreooe  between  the  two  oases  was,  that  in  the  present  case 
Ae  tenant  paid  t^e  rates  and  taxes  himself,  and  chai^ged  them  in  hia  account  with  the 
board  d  ordnance,  who  allowed  them  to  him  in  such  account 

The  names  of  the  parties  objected  to  had  been  retained  by  the  revising  barrister. 

Kinglake,  for  the  appellant.  The  only  difference  between  the  present  case  a.nd 
Bortrn's  is,  that  here  the  rates  and  taxes  were  paid  by  the  party  himself,  though  they 
were  afterwards  allowed  to  him  in  account  by  the  ordoaiuie.  The  question  is,  whether 
there  has  been  a  boni  fide  payment  (vide  ante,  voL  iv.  160,  170)  by  the  party  witiiin 
the  6  &  7  Vict.  c.  18,  8.  75.  [Maule  J.  There  is  no  su^^estion  of  mala  fides  in  the 
tm.]  Although  the  money  here  passes  through  t^e  hands  of  the  party,  there  is  no 
pi^inait  by  him,  inasmuch  as  the  board  of  ordnance  have  agreed  to  pay  the  rate,  and 
dtimately  do  aa  The  party  does  uot  [76]  deal  with  the  payment  as  we  made  by  him 
<n  his  own  account,  for  he  chai^gea  the  board  wit^  it.  He  is  mer^  their  agent  in 
niakii^  the  payment  [Erskhie  J.  referred  to  Rex  v.  OpmsHam  (1  W.  Bla.  463,  Burr. 
Sett  Ca.  522),  and  that  class  of  cases  (vide  ante,  p.  70),  where  a  payment  by  a  landlord 
hid  been  held  sufficient  to  confer  a  settiement  on  the  tenant]  The  law  aa  to  settle- 
■aent  is  distinguishable  in  this  respect  A  settlement  originally  depended  upon  a 
nsidence  within  the  parish  for  forty  days.  The  settlement  by  payment  of  rates  was 
of  subsequent  introduction ;  its  object  beii^,  to  shew  that  the  party  was  a  resident 
in  the  parish.  The  party  here  is  wholly  indifferent  to  tiie  amount  of  the  rate,  as  he 
does  not  himself  bear  the  burthen. 

Cockbum,  for  the  resj^ndents.  The  real  question  is,  who  is  liable  to  pay  the  rate. 
It  is  clear  tiist  the  occupier,  being  tlte  party  rated,  is  t^e  party  liable  to  uie  payment 
It  IB  of  no  importance  from  what  qiurter  he  obtuna  the  money  for  the  purpose  of  pay- 
nieat  If  it  be  given  to  him,  it  is  sufficient  He  referred  to  Megim  v.  Lower  He^fcffd 
0  R&  Ad.  75,  ante,  47). 

Kin^ake,  in  reply.   It  is  by  no  means  immaterial  where  the  party  obtains  tiie 
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money  for  the  purpose  of  paying  the  rate  ;  Regima  v.  The  Mayor  of  BridgeMrth  (10  A.  k 
K  66^  2  Perr.  &I>av.  317).  It  was^there  decided^that  a  payment  of  rates,  to  entitie  a 
party  to  be  put  upon  the  burgess  list  under  the  ninth  section  of  t^e  municipal  ooqnn- 
tion  act  (5  &  6  W .  4,  c.  76),  must  be  a  payment  by  his  own  act ;  and  diat  a  paymoft 
for  him  by  another  person,  without  his  authority,  is  not  suffident 
Cur,  adv.  vult. 

[77]  TiNl)AL  C.  J.,  now  delivered  judgment  in  tiie  ftmgoing  oases : — 

Case  of  Jahes  Burton  and  Others. 

In  this  case  two  questions  were  raised  before  the  revising  burister,  and  wen 
argued  on  the  appeal  to  this  court ;  firsts  whether  the  occupation  by  James  Burtcm  mi 
an  occupation  as  tenant,  within  the  twenty-seventh  section  of  the  statute  2  W.  ^  c.  45; 
secondly,  whether,  upon  the  facts  stated,  he  had  paid  the  poor-rates,  as  reqnhed 
the  proviso  in  that  section. 

As  to  the  first  question,  the  facts  are,  that  the  house  occupied  by  the  claimant  ii 
situated  in  the  dockyard  at  Chatham  ;  that  the  claimant  is  master  rop&-maker,  and, 
as  such,  had  the  house  as  his  residence ;  that  he  paid  no  rent  in  money  fw  ity  but  had 
it  in  part  remuneration  for  his  services,  and  Uiat  no  pi^  of  it  was  used  Ixa  poblie 
purposes,  the  office  in  which  he  performed  his  public  services  being  away  fran  it  It 
he  had  not  been  allowed  the  house,  he  would  nave  had  an  allowance  lex  a  house  in 
addition  to  his  salary. 

Upon  this  state  of  facts  the  revising  barrister  has  found  that  the  claimant  occuped 
as  tenant ;  and  the  question  in  effect  is,  whether  the  statement  of  facts  shews  that 
the  decision  is  wrong ;  that  is,  whether  it  shews  the  occupation  not  to  have  been  is 
the  character  of  tenant 

On  the  argument,  several  cases  were  cited,  bearing  on  the  question  whether  tha 
house  could  be  called  the  dwelling-house  of  the  claimant  in  an  indictment  for 
burglary.  But  that  question  is  so  different  from  the  one  now  in  dispute,  vis.  whether 
there  was  a  tenancy  or  not  (a),  that  we  tiiink  it  unnecessary  to  notice  thoaa 
decisions. 

But  the  cases  chiefly  rdied  on  were  those  settiement  cases  in  which  the  qnestaon 
has  arisen,  whether  a  servant  came  to  settle  on  a  tenement  belonging  to  his  masfeK 
[78]  within  the  meaning  of  the  statute  13  &  14  Car.  2,  a  12.  The  l&nguage  and 
object  of  that  act  are  very  different  from  those  of  the  statute  now  under  considen- 
taon ;  and,  therefore,  no  similarity  of  facts  in  a  case  arising  on  the  one  act  can  mate 
it  in  point  upon  a  question  raised  on  the  other.  But  aa  the  court,  in  deciding  thoaa 
cases,  has  considered  that  the  settlement  turned  on  the  question,  whether  the  pauper 
occu|Hed  as  tenant  to  his  master,  the  decisions  {u>e  very  important  on  the  preeent 
inquiry. 

In  those  oases,  as  in  this,  there  was  no  doubt  of  the  ri^t  to  exact,  and  the  Ualnlity 
to  render,  service ;  but  in  those,  as  in  the  present  case,  the  doubt  was,  whether  tM 
relation  of  hmdtoid  and  tenant  subsisted  between  t^e  same  parties.  There  is  no 
inconsistency  in  the  relation  of  master  ajvl  servant  with  t^iat  of  landlcHd  and  taunt 
A  master  may  pay  his  servant  by  conferring  on  him  an  interest  in  real  piopert^i 
either  in  fee,  for  years,  at  will,  or  vx  any  other  estate  or  interest ;  and  if  he  do  so^  the 
servant  then  becomes  entitled  to  the  le^  inddents  of  the  estate  as  much  as  if  it  wen 
purchased  for  any  other  consideration. 

But  it  may  be,  that  a  servant  may  occupy  a  tenement  of  his  master's,  not  by  way 
of  payment  for  the  services,  but  for  the  purpose  of  performing  them  \  it  may  be  that 
he  is  not  permitted  to  occupy,  as  a  reward,  in  the  performance  of  his  master's  ocmtnot 
to  pay  him,  but  required  to  occupy  in  the  performance  of  his  contract  to  serve  hit 
master.  The  settlement  cases,  cited  in  argument,  established,  and  proceeded  on,  this 
distinction.  We  think  it  ap^Uoable  to  the  present  question ;  and  as  thrae  is  nothiiig 
in  the  facts  stated,  to  shew  tiiat  the  claimant  was  requind  to  occupy  the  house  for 
4he  performance  of  lus  services,  or  did  occupy  it  in  order  to  thor  performaooe^  or  that 
it  was  condudve  to  that  purpose  more  than  any  house  which  he  might  have  paid  for 
in  any  othw  way  than  by  his  services ;  and,  as  the  case  oqiressly  mids  that  he  had 

(a)  The  words  of  the  twenty^eventh  section  are  "  who  shall  occupy  as  (owner  or) 

tenant" 
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die  lunue  u  put  remuneration  for  his  ser>[79]-Tioes,  we  canned;  say  tihat  the  concliuitHi 
It  vhiob  the  revising  barrister  has  arrived  is  wrong. 

The  case,  indeed,  stated  tiiat  the  clainiant  was  master  rope-maker,  and  as  such 
had  the  house  as  his  residence ;  but  that  expression  is  equally  applicable,  whether  he 
was  made  tenant  of  the  house  in  payment  of  his  services  as  master  rope-maker,  or 
occuned  it  for  the  purpose  of  performing  them. 

The  fact  also  en  having  a  lower  salary  in  consequence  of  being  allowed  a  house, 
Uiough  not  immaterial,  is  by  no  means  decisive ;  for  such  a  fact  might  exist  in  a  case 
io  ntich  the  house  was  occupied  for  the  purpose  of  the  service,  and  not  in  ihe 
character  of  tenant  It  may  w^l  happen  that  something  in  the  service  which  renders 
it  less  onerous  or  more  pleaswt  may  cause  a  reduction  of  the  salary,  without  bein^  a 
part  of  the  salary  itselL  A  master  ma^  p.ve  lower  wages  in  consequence  of  lodging 
ok  servants  in  his  house,  instead  <^  reqninng  them  to  Sm  lodgings  out  of  it,  without 
nakiug  them  hia  tenants.  But  in  the  present  oase^  upon  the  grounds  above  stated, 
we  tiuok  tiie  juater  inference  is,  t^t  there  is  an  occupation  as  tenant 

On  the  seoond  question,  it  appears  that  tbe  claimant  was  rated  to  the  poor-rates 
and  assessed  taxes,  and  that  they  were  paid  for  him  in  part  remimeration  of  his 
aervices.    Upon  this  question  it  appears  to  us  that  the  payment,  being  one  to  which 
the  claimant  was  liable,  and  having  been  made  on  bis  own  account  by  those  whom 
he  procured  to  make  it,  hy  giving  value  for  it,  is  sufficient  within  the  twenty-seventh 
lectioD  of  the  statute.    Whether  it  would  or  would  not  have  been  sufficient  within 
the  3  W.  &  M.  e.  11,  s.  6,  in  which  rating  and  payment  are  made  to  confer  a  settle- 
meat^  by  way  of  substitution  or  equivalent  for  notice  to  the  parish;  or  under 
4  A  5  W.  4,  c.  76,  s.  66, — where  the  payment^  being  for  a  similar  purpose  (that  of 
aafemn^  a  settlement)  with  [8^  in  the  3  W.  &  M.,  may  perhaps  require  to  foe  made 
in  a  similar  manner, — is  a  dinerent  question  from  that  before  us.   The  present 
question  arisine  upon  an  act  of  parliament  conferring  a  franchise  in  respect  of  property 
or  ability,  we  think  the  payment,  having  been  made  in  a  manner  equally  indicative 
<rf  these  qualifications,  is  as  effectual,  within  the  spirit  of  the  enactment,  as  if  made 
by  the  hand  of  the  claimant.    The  words  of  the  act  which  require  that  "  such  person 
•hall  have  paid  the  rate,"  do  certainly,  in  their  largest  ordinary  sense,  comprehend 
wmente  made  in  discharge  of,  and  procured  by,  such  persons,  as  well  as  those  made 
by  his  own  hand  :  and  the  lar^ost  ordinary  sense  is  that  in  which  words  ought  to  be 
KHwtiiied,  where  there  is  notioing  in  ihe  oooasion  (m  whieh  they  aie  used,  or  in  the 
context^  to  restrict  them. 

We  think  therefore  the  dedsion  (A  the  revising  barriater  is  right  on  both  points. 
Dedsion  affirmed. 

Cask  of  G.  A.  Pabxer  and  Five  Othbbs. 

This  case  does  not  materially  differ  from  that  of  tbe  vote  of  James  Burton,  and 
tb  decision  of  the  revising  barrister  must  be  affirmed,  on  the  grounds  stated  in  giving 
jodCTient  in  that  case. 

Decision  sffinned. 

Cask  of  W.  Brook  and  Two  Others. 

There  is  no  substantial  difference  between  tim  case  and  that  of  James  Burton ;  the 
decision  of  the  revising  banister  must  therefore  be  affinned. 
Veaaoa  affirmed. 

[81]  Cask  of  Thomas  Smith  and  Two  Others. 

In  t^s  case  also  we  think  the  decision  of  the  revising  barrister  must  be  affirmed, 
on  the  grounds  stated  in  the  judgment  in  the  case  of  James  Burton's  vote.  The  rate 
hsing  paid  by  tibe  voter's  own  hand  is  a  oireomstanoe  not  unfovourable  to  the  vote ; 
hot  we  dunk  it  makes  no  aubetantiai  differenoe  either  way. 

Decision  affinned  (a). 

(a)  And  aee  i2»  r.  Ikm,  2  A.  &  £.  147 ;  4  K.  &  M.  117. 
a  p.  xn.— 16* 
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Borough  of  Lswbs. 


Alfred  Playstbd  BaktlbtTj  A^eUanit  and  John  Gibbs,  Be^oadeiU. 

Deo.  6,  1843. 

[S.  C.  7  Scott,  N.  R.  609 ;  1  Lutw.  Reg.  Cas.  73 ;  Barr.  &  Am.  98  ;  13  L.  J.  C.  P.  4a 
Distinguiflhed,  Bendle  v.  Watson,  1871,  L.  R.  7  C.  P.  168.  Applied,  PomU  v.  Lord, 
1879,  5  C.  P.  D.  71.  Distinguished,  Fm-d  v.  Hoar,  1884,  14  Q.  R  D.  512. 
Approved,  FoidceU  v.  Kaufman,  1885,  16  Q.  R  D.  279.  Applied,  Hwmm  v.  H^ttt 
Ham  Town  Clerk,  [1894]  1  Q.  E  682 ;  SmUter  v.  Sateriek,  [1896]  1  Q.  B  94.] 

A  paity  whose  qualification  consists  in  the  occupation  of  several  premises  in  immediAte 
soccession  (under  the  2  W.  4,  c  46,  s.  28),  ought  to  be  registered  in  respect  d  all 
auoh  premises. — If  s  part^  so  qualified  is  registered  only  in  respect  of  the  rasnuM 
in  his  occupation  at  the  time  of  making  out  the  list  of  voters,  it  is  such  a  ink* 
desmption  of  his  qualification  as  the  revising  horruter  has  no  pover  to  coreet 
under  the  6  &  7  Vict  o.  18,  s.  40. 

The  name  of  the  appellant  was  inserted  in  the  list  of  persons  entitled  to  vote  a 
the  election  of  memhrav  for  the  borough  of  Lewes,  in  respect  of  property  oocupud 
within  the  parish  of  All  Saints,  as  follows : 


ChrMan  Kune  snd 
Snrnune. 

Place  of  Abode. 

Kntura  of 
QoiUOcatlon. 

Name  of  the  Street 
when  SttoBla^  Ac. 

Bartlett,  Alfred 
Flaysted 

Bast  Street. 

House. 

East  Street 

It  was  proved  at  the  revision  that  the  appellant  had  occupied,  as  tenuit,  a  booM^ 
No.  10,  East  Street,  in  the  parish  of  All  Saints,  within  the  said  borough  since  (from) 
the  25th  of  December,  1842 :  that  he  had,  for  con8ider-[821-abIy  more  than  six  mofltla 
previously,  occupied  also,  as  tenant,  a  house.  No.  16,  West  Street,  in  the  parish  <rf 
St  John,  within  the  said  borough ;  that  he  had  removed  from  the  latter  to  the  fwnxr 
house  immediately,  without  any  interval  of  time ;  that  each  hotue  was  of  more  than  the 
value  of  101.  per  annum ;  that  he  bad  been  rated  in  respect  of  both  houses  to  all  nte> 
made  during  the  period  of  his  occupation  oi  them ;  and  that  all  tiie  rates  and  aaseaed 
taxes  due  from  him  in  respect  ai  them  had  been  duly  pud  within  the  tame  Undtfld 
by  6  &  7  Viot  c  18,  s.  76  (redtine  3  W.  4,  c  45,  8.  27). 

The  case  then  stated,  tiut  an  (Ejection  was  taken  that  the  amwllanl^s  qualificalNa 
consisting  not  of  one  house,  No.  10,  East  Street,  but  of  two  nouses.  No.  16,  Wait 
Street,  and  No.  10,  East  Street,  occupied  by  him  in  immediate  succession,  the  descrip- 
tion of  his  qualification  in  the  list  should  have  corresponded  with  this  fact,  and  that 
he  ought  to  have  been  registered  for  both  the  houses  which  constituted  his  qualifies' 
taon  ;  that  the  revising  barrister  decided  that  where  a  person  founds  his  quahficatioB 
upon  different  premises  occupied  by  faim  in  immediate  succession,  conformably  to  the 
provisions  of  the  28th  sect  of  2  W.  4,  o.  45,  it  is  required  that  he  should  be  regista«d 
in  respect  of  all  those  several  premises,  and  that  tiiey  should  be  specifically  set  forik 
in  the  descriplimi  of  qualification ;  and  &at  the  impelluit  being  re^tered  for  one 
only  of  the  houses  occupied  him,  and  that  house  having  been  occupied  by  him  onl^ 
for  a  period  of  six  months,  he  had  not  proved  that  he  was  «stitied  to  have  his  vtmu 
retained  in  the  list  of  voters  in  respect  of  the  qualification  described  in  the  list ;  thit 
an  additional  objection  was  taken  that  there  was  an  insufficient  or  inaocurate  deser^ 
tion  of  the  appellant's  qualification,  which  the  revising  barrister  had  power  (i)  to 
correct  [83]  under  the  provisi<His  of  the  40th  sect  of  6  &  7  Vict  c.  18.  That  the 
revising  barrister  decided  that  where  a  party  was  objected  to,  he  the  revising  bamster 
had  no  such  power,  but  that  he  was  bound,  by  one  of  the  provisicMia  of  the  sana 
section,  to  require  such  party  to  prove  that  he  was  entitled  to  have  his  name  instftod 
in  the  Ust  of  votors  in  respect  of  the  qualification  desorUted  in  such  list;  and  that  the 


(6)  Quanre,  no  power. 
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if^idUiit  having  in  the  judfi;ment  of  the  reviBing  barrister,  failed  to  do  so,  he  accord- 
ingly expunged  the  name  of  the  appellant  from  the  aborementioned  list  of  persons 
eotjued  to  vote  for  the  borough  of  Lewes. 
The  ease  then  proceeded  as  follows : 

The  question  for  the  opinion  of  the  court  is,  whether,  under  the  circumstances 
nentioned  in  the  above  statement  of  facto,  the  name  of  the  appellant  was  rightly 
expunged  from  the  said  list  of  votere. 

If  the  court  shall  be  of  that  opinion,  the  said  list  is  to  stand  without  amendment :  if 
t&eeourt  shall  be  of  a  oontraiv  opinion,  then  the  said  list  is  to  be  amended  by  inserting 
dienm  the  name  of  the  appellant 

(Signed)      R.  R  , 

One  of  the  Revising  Barristers  for  the 
Borough  of  Lewes. 

The  case  was  argued  in  last  Michaelmas  Term  (November  20th)  by 
Creasy  for  the  appellant  The  points  for  consideration  are ;  first,  whether,  in  a 
owe  of  successive  occupation,  all  the  premises  successively  occupied  must  be  stated 
H  constituting  the  qualification  of  the  voter ;  and,  secondly,  supposing  such  statement 
memory,  whether  nie  revising  barrister  had  power  to  amend  tne  list, — in  which  the 
pnnuses,  in  the  actual  occupation  of  the  part^  objected  to,  are  alone  stated, — by 
imerting  the  premises  previouBly  occupied  by  him. 

[64]  It  is  contended,  on  the  part  of  the  appellant^  that  it  is  not  ueoessuy  that  all 
the  jHwuses  should  be  inserted  in  the  list ;  but^  that  if  it  be  then  the  reviring 
liwnater  has  the  power  to  make  the  insertion. 

Thore  is  a  fallacy  in  that  part  of  the  case  which  states  that  a  person  "  founds  his 
<]aalification  upon  different  premises  occupied  by  him  in  immediate  succession."  The 
qmlification,  it  is  submitted,  is  founded  on  the  occupation  of  a  house  of  the  annual 
raioe  of  101.  By  the  twenty-seventh  section  of  the  reform  act  the  right  of  voting  is 
omferred  on  the  occupier  of  any  house,  &c.  of  that  value,  if  he  is  duly  registered 
wcwding  to  the  provisions  thereinafter  contained.  Three  conditions  are  imposed, 
vhkh  must  be  complied  with  before  the  party  becomes  entitled  to  be  put  upon  the 
register ;  first,  that  the  party  shall  have  occupied  the  premises  for  twelve  months 
perioQsly  to  the  last  day  of  July ;  secondly,  that  he  shall  have  been  rated  to  all  the 
poor-rates  made  during  the  year  of  his  occupation,  and  shall  have  paid  the  rates  and 
wwod  taxes  due  from  him,  by  a  certain  time ;  and,  thirdly,  t£at  he  shall  have 
Midsd  for  six  months  in  the  borough,  or  witJiin  seven  miles  thereof.  Unless  those 
wwfitioDs  are  complied  with  a  party,  it  is  true,  cannot  be  registered  ;  but  they  form 
vt  part  of,  and  are  quite  distinct  trom,  the  qualification  ite^f.  The  twenty-eighth 
■ittboD  provides  for  tne  case  of  successive  occupation  ;  by  that  section  it  is  enacted 
thiC  the  premises  in  respect  of  the  occupation  of  which  the  party  is  entitled  to  be 
''Bfpstered,  need  not  be  the  same,  but  may  be  different  premises,  provided  they  have 
MD  occupied  in  immediate  succession  during  the  twelve  calendar  months,  and  the 
nt«  have  been  duly  paid  in  respect  of  all  of  them.  The  successive  occupation  of 
ASIwent  premises  is  therefore  equivalent  to,  or  a  substitute  for,  the  continuous  occupa- 
lion  of  the  same  premises.  It  is  clearly  not  requisite  that  it  should  appear  on  the 
"^^^  CB6]  that  (he  claim  to  vote  is  in  respect  of  the  continuous  occupation  of  the 
aoepmnises  for  twelve  mraiths ;  neitiier  is  it  necessary  that  l^e  successive  occupation 
of  different  ^mnises  should  be  stated. 

In  the  pemeat  ease,  the  ground  upon  which  the  party  rested  his  qualification,  viz., 
the  occupation  of  a  house  in  East  Street,  did  appear  in  the  list 

The  meaning  of  the  sections  in  the  reform  act  and  registration  act  may  be  explained 
^  the  forms  given  in  the  schedules  to  the  acts ;  and  tnese  forms  correspond  with  the 
lirt  in  this  case.  The  form  in  schedule  (I.)  to  the  reform  act,  No.  1,  is  more  full  than 
^ onresponding  form  in  schedule  (B.),  No.  3,  to  the  registration  act;  but,  in  both 
•"tanoes,  the  examples  are  given  in  the  singular  number  only,  such  as  *' house," 
"warehoose,"  Sec.,  or  "street,^  "hine,"  &c.  [Tindal  C.  J.  Probably  the  reason  for 
»Mt^g  the  {Mvmises  in  the  list^  is,  to  enable  other  parties  to  ascertun  whether  thoy 
we  cf  sufficient  value.  Wonhi  not  the  reason  be  tite  same,  or  even  stronser,  for 
tnterting  the  premises  which  had  been  p<eviously  occupied  by  Hhe  voter  f]  That  is, 
peths{iB,  the  only  argument  which  can  be  suggested  in  suf^rt  of  tfae  view  of  the  ease 
vfciA  has  been  takMi     the  revising  barrister :  and  tiiat  is  at  best  merely  an  aignment 
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ab  inconvenienti.    [Maule  J.    The  notice  of  clium  given  in  schedule  (L)  to  tiie  nkm 
aat,  Na  4,  is  also  in  the  singular  number.] 

The  overseers  of  the  parish  in  which  the  premises  are  situated  are  the  psitin 
required  to  m^e  out  tJie  lists.  They  have  no  means  of  ascertaiDing  wlut  prenises 
a  party  may  have  previously  occupied  in  another  parish.  They  are  witunt  the 
means  of  obtaining  the  necessary  information ;  nor  is  it  any  part  of  their  duty  to 
seek  it  The  overseers  are  not  required  to  publish  the  name  of  every  person  who 
has  occupied  premises  in  their  parish.  [Ck)ltm{ui  J.  By  the  thirteenth  section  of  tlie 
registnk{86}-tion  act,  the  list  which  the  overseers  are  to  make  out,  is,  of  perBons 
entitled  to  vote  in  respect  of  premises  "  situate  wholly  or  in  part "  within  their  pandi.] 
That  expression  has  reference  only  to  the  local  description  of  the  premises. 

The  fifty-eighth  section  of  the  reform  act  furnishes  a  strong  argument  Under 
that  section  three  questions  were  required  to  be  asked  of  the  voter  at  the  time  of  the 
election.  The  third  was,  "  Have  you  the  same  qualification  for  which  your  name  was 
originally  inserted  in  the  register  of  voters,  now  in  force  for  tiie  city,  &c.  (spemfyii^ 
in  each  case  the  particulars  of  the  qualification  as  desmbed  in  the  register)."  To 
oititle  a  party  to  vote  he  must,  at  the  time  of  the  election,  have  been  able  to  state 
that  he  was  in  the  occupation  of  the  same  premises  as  those  for  which  Ms  name  was 
inserted  in  the  register.  If  his  name  might  have  been  inserted  for  two  or  more 
houses  occupied  successively  during  the  year,  he  would  have  been  in  the  occupstiffli 
of  only  the  last  house,  at  the  time  of  the  election.  It  is  true,  that  under  the  new 
law  (a),  this  third  question  is  no  longer  to  be  asked  at  the  poll.  The  old  law,  however, 
remains  in  force,  bo  far  as  relates  to  the  description  of  tiie  premises  in  the  register. 

Secondly,  it  is  submitted  that,  at  all  events,  t^e  revising  barrister  had  t^e  power, 
under  the  fortietJi  section  of  the  regististdon  act  (6),  to  oOTrect  Had  list  by  P7] 

^oj  See  6  &  7  Vict  c  18,  ss.  79,  80,  81. 

{b)  Enacting  "  That  the  revising  barrister  shall  correct  any  mistake  which  shall 
be  proved  to  bun  to  have  been  made  in  any  list,  and  shall  expunge  the  name  of  even 
person  whose  qualification,  as  stated  in  any  list,  shidl  be  insufficient  in  Uw  to  «itaUe 
such  person  to  vote,  and  also  tjie  name  of  every  person  who  sh^U  be  proved  to  hiia 
to  be  dead ;  and  wherever  the  christian  name,  or  the  place  of  abode,  or  the  nature 
of  the  qualification,  or  the  local  or  other  description  of  the  property  of  any  pavoB 
who  shall  be  included  in  any  such  list,  and  the  name  of  the  occupying  tenant  thereof, 
shall  be  wholly  omitted  in  any  case  where  the  same  is  by  this  act  directed  to  be 
specified  therein,  or  if  any  person  whose  name  is  included  in  any  such  list,  or  hu 
place  of  abode,  or  the  nature  or  description  of  his  qualifioati<m,  shall,  in  tiie  judgmrat 
of  the  revising  barrister,  be  insuffidentiy  described  for  t^e  purpose  d  being  ideDtifiad, 
mch  barrister  shall  expunge  tiie  name  m  every  such  person  from  such  list^  union  the 
matter  or  mattOTS  so  omitted  or  insufficiently  describra,  be  supplied  to  the  satisfsdioo 
(tf  such  barrister  before  he  shall  have  completed  the  revision  of  such  list^  in  whidt  eua 
he  shall  then  and  tliere  insert  the  sune  in  such  list :  Provided  always,  that,  wbrtber 
any  person  shall  have  been  objected  to  or  not,  no  evidence  shall  be  given  of  any 
other  qualification  than  that  which  is  described  in  the  list  of  voters  or  claim,  as  the 
case  may  be ;  nor  shall  the  barrister  be  at  liberty  to  change  the  descriptacm  of  the 
qualification  as  it  appears  in  the  list,  except  for  the  purpose  of  more  clearly  and 
accurately  defining  the  same ;  and  where  the  name  of  any  person  inserted  in  any  list 
of  voters,  shall  have  been  objected  to  by  the  overseers,  or  by  any  otiter  person,  and 
such  other  person  so  objecting  shall  appear  by  himself  or  by  some  <Hie  on  his  behalf, 
in  support  of  such  objection,  and  shall  prove  that  he  gave  the  notice  or  notisea 
respectively  required  by  this  act  to  be  given  by  him,  eveiy  audli  banister  shall  then 
require  it  to  t«  proved  that  the  person  so  objected  to  was  mtitled,  on  tbe  Ust  day 
of  July  then  next  preceding  to  have  his  name  inswted  in  tilie  Ust  of  voters  in  respect 
of  the  c|uaIification  described  in  such  list ;  and  in  case  the  same  shall  not  be  i»x>ved  to 
the  satisfaction  ci  such  barrister,  or  in  case  it  shall  be  proved  that  such  person  was 
then  incapacitated  by  any  law  or  statute  from  voting  in  the  election  of  memben  to 
serve  in  parliament,  such  barrister  shall  expunge  the  name  of  every  such  person  from 
the  said  lists :  provided  always,  that  where  any  person  whose  name  appears  on  aay 
list  of  voters  for  any  county  shall  be  objected  to  on  the  ground  of  having  cdian«ed  bit 
place  of  abode  without  having  sent  in  a  fresh  notice  of  claim,  it  shall  be  ^wfullor  the 
barrister,  on  revising  tiie  list,  to  retain  the  name  of  such  person  on  the  list  of  Tottt% 
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iiisertiiig  the  different  premises  successiTdy  occupied  by  the  voter.  In  the  boniBter^s 
eoiiBtructaon  of  that  section,  he  appears  to  have  considered  that  he  could  only  remedy 
those  errors  in  the  list  of  voters  which  should  have  been  discovered  by  himself ;  but 
as  to  those  which  had  been  discovered  and  pointed  out  as  grounds  of  objection 
by  other  parties,  he  had  no  power  of  amend-[88]-meQt.  This  could  not,  however, 
lure  been  the  intentaon  of  the  act 

It  cannot  be  disputed  that  the  party,  whose  ease  is  under  consideration,  was  legally 
mtided  to  vote,  provided  he  were  properly  registered ;  and  surely  his  title  cannot  be 
ionlidated  merely  by  the  overseers  omitting  ny  mistake  to  insert  the  whole  of  his 
qubfication  in  their  list  of  voters.  Under  the  fortieth  section  the  revising  barrister 
nsy  rapply  an  omission  of  a  party's  christian  name,  or  of  the  qualification,  it  furnished 
viUi  sBtunctoiy  materials  «>r  atnng  so  before  the  revision  is  completed.  In  the 
pnsent  case,  tiie  <H]U88ion  is  of  part  only  of  the  qtialification ;  and  surely  he  may 
Wf^y  a  pariv  if  it  is  competent  to  him  to  supply  the  whole,  of  the  qualification.  He 
eaimot  insert  a  different  qualification ;  but  that  is  not  asked  for  here.  Neither  can 
the  power  of  the  revising  barrister  to  amend  be  limited  by  the  oircumstanoe  of  another 
party  having  made  an  objection.  [Coltman  J.  You  do  not  rely  on  the  last  provision 
ctf  the  fortieth  section.]   That  appears  to  apply  only  to  county  voters. 

R.  G.  Hildyard  for  the  respondent  The  revising  barrister  has  decided  in  this  case 
consistently  with  the  manifest  intention  of  the  l^;i8lature,  expressed  by  the  words  of 
the  act 

It  is  suggested  on  the  other  aide,  that  the  right  to  vote  being  in  respect  of  a  twelve 
■UDths*  occupation  of  a  101.  house,  it  would  be  eqoall^  necessary  to  state  the  fact  of 
I  tvehre  mcmtha'  oocupation  as  a  part  of  the  quidification.  The  legislature,  however, 
his  pointed  out  tiie  degree  of  particularity  required  in  describing  the  qualification. 
The  schedules  to  the  reform  act  contain  no  mention  of  any  period  of  occupation,  but 
they  do  fumieh  the  form  of  statement  of  the  premises  in  respect  of  which  the  party 
elaiiiu  to  vote.  And  this  dis-[89]-tinction  is  a  reasonable  one ;  for  it  would  convey 
no  information  to  state  that  the  premises  had  been  occupied  for  twelve  months  (a). 
Under  the  twenty-seventh  section  they  must  have  been  so  occupied  to  entitle  the 
puty  to  be  put  upon  the  register  at  all.  This  is  the  case  also  with  respect  to  being 
nted,  the  payment  of  rates,  and  the  six  months'  residence.  All  these  facts  must 
cost  to  entitle  a  party  to  be  put  on  the  register ;  but  they  are  not  required  to  be 
itated  in  t^e  raster.  The  scbedales  comprise  but  a  small  portion  of  the  ingredients 
of  the  qoalificatum.  The^  do  not  menti<m  "a  house  and  land,"  which  may  Be  joined 
together  in  certain  casOB,  m  order  to  confer  the  franchise ;  nor  do  they  mention  any 
"other  building,"  besides  those  which  are  especially  enumerated  in  the  act  No 
argument  can  l»  deduced  from  the  scantiness  of  the  schedules,  to  justify  the  omission 
of  the  various  premises  occupied  in  succession.  Stress  has  been  laid  upon  the  heading 
of  the  column  being  in  the  singular  number,  such  as  "street,"  "lane,  &c.  It  speaks 
abo  of  "  this  parish,"  in  the  singular ;  but  in  the  case  of  a  house  and  land,  the  house 
may  be  in  one  parish  and  the  land  in  another. 

In  such  cases  tJiere  would  exist  a  sufficient  qualification  ;  but  it  must  be  correctly 
described  (b^  In  the  interpretation  clause  to  the  registration  act  (6  &  7  Vict.  c.  18, 
•i  101)  it  is  declared,  that  "  where  the  subject  or  context  requires  it,  every  w(nd 
imnortang  the  singular  number  only,  shall  extend  and  be  applied  to  several  persona 
■od  pOj  thines  as  w^  as  one  person  or  thing."  The  schedules,  therefore,  cannot  be 
mnndered  as  umited  to  the  aingolar  number.  It  was  one  of  the  principal  objects  of 
the  refonn  act,  as  stated  in  the  preamble^  "  to  diminish  ^e  expense  of  elections  "  by 

provided  that  such  person  or  some  one  in  his  behalf,  shall  prove  that  he  poesesaed,  on 
the  last  day  of  July,  the  same  qualification  in  respect  of  which  his  name  has  been 
inserted  in  such  list,  and  shall  also  supply  his  true  place  of  abode,  which  the  said 
banister  shall  insert  in  such  list" 

(a)  If  all  t^e  premises  held  in  succession  must  be  mentioned,  the  insertion  of  one 
hooae  only  would  imply  that  a  twelvemonth's  occupation  of  that  house  was  relied  on. 

(b)  Where  t^e  house  was  in  parish  A.  and  the  land  in  parish  B.,  there  would  not 
appear  to  be  any  ohl^ticm  on  the  overseers  of  either  parish  to  insert  l^e  name  of  the 
futy  in  the  list  of  voters,  inasmuch  as  the  party  wcmtd  not  have  a  perfect  qudlifioation 
m  eitiher  pariah.  It  seems  to  follow  from  the  deeiBion  in  the  principal  case  that  a 
partj  ao  satuated  would  be  driven  to  make  his  claim. 
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shortening  the  period  of  their  duration ;  tind,  with  this  view,  the  disouBsioii  of  the 
claims  of  parties  to  vote  was  fixed  to  take  place  at  the  time  of  the  revision  instesd  of 
the  time  of  election ;  and  ample  time  is  allowed  to  parties  to  sift  and  test  such  claima. 
But  there  would  be  no  advantage  in  this,  if  a  party  might  be  put  upon  tJie  list  for « 
qualification  in  respect  of  which  he  was  not  entitled  to  vote.  He  would  appear  to  be 
on  the  list  for  a  ^ood  and  valid  qualification.  An  objector  might  know  that  tJu 
qualification  was  insufficient ;  but  before  the  barrister,  the  voter  might  art  ap  a 
sup^emental  qualification,  which  the  objector  would  have  no  means  of  twting. 

With  regard  to  the  power  of  the  revising  barrister  to  amend  tiie  list  it  is  to  be 
observed,  that  the  fortieth  section  of  the  registration  act  (6  &  7  Vict  e.  18)  diffen 
from  the  corresponding  section  of  the  reform  act  (2  W.  4,  c.  45,  s.  50).    The  r^istn- 
tion  act  draws  a  distinction  between  cases  where  there  is  an  objection  to  a  pirty  and 
where  there  is  not    The  party  objected  to  must  prove  his  right  to  vote  in  respect  of 
the  particular  qualification  insertra  in  the  list.    The  rensing  barrister  cannot  slter 
that  qualification.    Where  the  qualification  is  stated  to  be  in  respect  of  a  house  onl;, 
the  barrister  has  no  power  to  add  land  to  it ;  for  that  would  be  to  alter  tJie  nature  of 
the  qualification.    So,  in  the  present  case  be  cannot  add  other  premises  to  those  stated 
in  the  list.   It  is  urged  that  in  the  case  of  a  successive  ocou^tion  of  different  praaues, 
it  will  be  difficult  for  the  oversews  to  ascertain  what  {HPemiseB  the  party  has  occuped ; 
there  is  however  no  each  difficulty ;  [91]  for  where  tiie  name  <n  tiie  party  is  not 
inserted  at  all,  or  is  inserted  with  an  insufiicient  qualification,  he  may  claim  to  ban 
his  name  and  qualification  properly  inserted,  under  the  fifteenth  section  of  the  r^stn- 
tion  act,  by  which  the  forty-seventh  section  of  the  reform  act  is  superseded.  Tbe 
object  of  these  provisions  as  to  making  out  the  lists  of  persons  claiming  to  vote,  ii,  to 
facilitate  their  identification  ;  but  this  object  would  be  in  a  great  measure  frustnted 
by  the  adoption  of  the  argument  on  the  other  side.    If  the  decision  of  the  reviaii^ 
barrister  is  upheld,  it  will  in  no  way  afiect  the  franchise ;  it  will  merely  point  out  U« 
course  to  be  adopted  in  the  registration  hereafter. 

But  if  the  court  should  hold  that  the  insertion  of  all  the  premises  snooesnvely 
occuined  is  not  necessary ;  or  that  the  omission  may  be  sup^iea  by  the  barrister  at 
the  time  of  tiie  revision,  questions  of  gnalb  difficulty  may  anse  as  to  whether  it  will 
be  necesaaiy  to  add  to  a  house,  an  adjoining  garden,  or  field,  or  land  situated  is 
another  part  of  the  borough,  but  constituting  part  of  tbe  qusJifioation,  or  whether 
such  addition  may  be  made  by  tiie  barrister. 

Creasy,  in  reply.  The  claim  to  vote  arises  here  under  the  twenty-seventh  section 
of  the  r^orm  act ;  and  the  twenty-eighth  section  merely  states  that  the  premises  in 
respect  of  which  a  party  claims  to  vote  may  be  different  premises,  provided  they  hare 
been  occupied  in  imm^iate  succession  for  a  period  of  twelve  months,  such  sucoenive 
occupation  being  an  equivalent  for  the  continuous  occupation  of  the  aiune  praniaei 
for  that  period. 

The  twenty-ninth  section,  which  relates  to  the  joint  oocu|nti(Hi  oi  the  tarn 
premises  by  different  parties,  supporte  this  view  of  the  case.  It  is  not  neoessaiy  that 
such  joint  occupation  should  be  stated  in  the  list.  The  case  oi  tiie  oooupafekm  of  > 
house  in  one  parish  and  of  [92]  land  in  another,  is  provided  for  by  tiie  tiurteenth  aeetkn 
of  the  registeation  act ;  for  the  overseers  are  required  to  make  out  a  list  oi.  peraous 
entitled  to  vote  in  respect  of  premises  "situate  wholly  or  in  part"  wit^n  their  paridL 
The  fifteenth  section  of  that  act  is  in  favour  of  the  appellant ;  the  claimant  is  thenby 
required  to  give  notice  of  his  claim  according  to  the  form  in  the  schedule,  which,  aa 
before  noticed,  does  not  apply  to  a  case  of  successive  occupation.  [Erskine  J.  There 
is  a  difference  in  the  form  of  the  notice  of  claim  given  in  the  schedules  to  the  reform 
and  registration  acts.  In  the  former  the  form  states,  that  "  My  qutdification  oonsiBb 
of  a  house  in  Duke  Street  in  your  parish ; "  and  in  the  latter  it  states  "  that  tbe 
particulars  of  my  qualification  and  place  of  abode  are  stated  in  the  oolumns  below,"  and 
t^e  fourth  column  is  headed  "  Street^  &&  in  the  parish,  See.  where  the  propwt^  ii 
situate"  &c]  The  achednles,  it  is  submitted,  most  be  read  in  cmjunotKm  vitii  the 
sections  that  refer  to  them. 

As  to  the  power  ci  amendment  by  revising  barristo',  that  is  only  Umited,  by 
the  fortieth  section,  as  to  the  nature  of  tlie  qnalincation ;  but  t^iat  is  not  amiaa- 
meat  required  in  this  case. 

Cur.  adv.  vult 

TiNDAL  C.  J.  now  delivered  the  judgment  of  ^e  court. 
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In  tius  case  the  name  of  the  appeUant  had  been  inserted  in  the  list  of  persons 
esdUed  to  vote  in  the  election  of  members  for  the  borough  of  Lewes,  in  rwpect  of 
noperty  ocoupied  within  the  parish  of  AH  Saints.  And  the  appellaat's  qualiusation, 
described  in  the  list,  was  a  house  in  East  Street.  An  objection  having  been  made  to 
the  sppellant's  name,  he  was  required,  by  the  revising  barrister,  to  prove  that  he  was 
ntided  to  have  his  name  inserted  in  auoh  tist^  in  respect  of  tiie  qui^cation  therein 
[991}  desoribed.  And  the  case  states  that  it  was  proved  that  the  appellant  had  oocupied, 
as  tenant,  a  house,  No.  10.  East  Street,  in  the  parish  of  All  Saints,  within  the 
boroagh,  since  the  26th  of  December  1842 ;  and  that  he  had  removed  into  that  house 
immediately,  and  without  any  interval  of  time,  from  another  house,  situate  in  West 
Street,  in  the  parish  of  St.  John,  within  the  said  borough,  which  he  had  occupied  as 
tenant  for  considerably  more  thui  six  months  previously  to  his  removal,  and  tlutt  each 
d  those  houses  was  of  the  clear  yearly  value  of  more  than  ten  pounds. 

It  was  objected,  that  upon  this  evidence  it  appeared  that  the  appellant^s  qualification 
eoDsiHted  of  the  oocnpadon  ^  him  of  the  two  nouses  in  immediate  suooeasion,  and  not 
Berely  of  the  house  in  East  Street,  described  in  the  Hat,  and  it  was  therefore  ocmtended 
dat  mi  name  should  be  expunged  from  the  list  It  was  answered  by  the  appellant^ 
that  his  qualifioatiw  was  oorre^y  described;  and  tiiat,  even  if  it  were  not,  the 
deaemition  might  be  amended  by  the  revising  barrister  under  the  provisions  of  the 
•tat  6  &  7  Vict.  0.  IS,  8.  40  (supra,  p.  86,  n.).  The  revising  barrister  decided  that  it 
had  not  been  proved  that  the  appellant  was  entitled  to  have  his  name  inserted  in  the 
lilt  of  voters  in  respect  of  the  qualification  described  in  such  list ;  and  Uiat  he  had  no 
pover  to  make  the  amendment  suggested  by  the  appellant ;  and  thereupon  he  expunged 
the  nunc  of  the  appellant  from  the  list. 

The  question  submitted  to  the  opinion  of  t^is  court  is,  whether,  under  tiie  oircum- 
stuces  stated  in  the  case,  the  name  of  the  appellant  was  rightly  expnnged  from  the 
list ;  aod  we  think  that  it  was. 

By  the  statute  6  &  7  Vict  c.  18,  a.  40  (sup^^  p.  86,  n.^  it  is  enacted,  ihat  whether 
uy  ^moa  shall  be  objected  to  or  not^  no  evidenee  shall  be  given  of  toy  other  qualifioap 
tioD  than  [94]  that  which  is  described  in  the  list  of  voters,  or  claim ;  and  that  where 
die  name  m  any  pers<Hi  inserted  in  any  Kst  of  voters  shall  have  been  ot^ected  to,  and 
notioe  of  the  objection  given,  the  revising  barrister  shall  require  it  to  be  proved  that 
the  person  so  objected  to,  was  entitled,  on  the  last  day  of  July  then  next  preceding, 
to  have  his  name  inserted  in  the  list  of  voters  in  respect  of  t^e  qualification  described 
in  sDch  list ;  and  in  case  the  same  shall  not  be  proved  to  the  satisfaction  of  such 
'  harriater,  he  shall  expunge  the  name  of  such  person  from  the  list.  The  question, 
therefore,  is,  whether  the  appeUant  was  entitled  to  have  his  name  inserted  in  the  list, 
in  respect  of  hie  occupation  of  the  house  in  East  Sreet,  without  any  evidence  of  any 
otbv  qualification ;  or,  in  other  words,  whether  his  qualification  to  vote  conedgted  m 
Utoonqiadon  of  the  house  in  East  SUeet,  or  his  ooonpataon  in  immediate  suocession 
of  the  two  hooses  des^bed  in  the  ease. 

67 atat  2  W.  4,  c.  46,  s.  27,  it  is  enacted,  "  that  every  male  persm  of  full  age, 
ind  not  subject  to  any  legal  incapacity,  who  shall  occupy  within  the  borough,  as  owner 
or  tenant,  any  house  of  the  cleiu-  yearly  value  of  not  less  than  ten  pounds,  shall,  if 
duly  registered  according  to  the  provisions  hereinafter  contained,  be  entitled  to  vote 
in  tiie  election  of  memtrars  to  serve  in  pariiament  for  such  borough."  Now,  if  the 
ctanse  had  stopped  here,  the  occupation  by  the  appellant  of  the  home  in  East  Street 
voold  have  entitled  him  to  vote.  But  the  section  proceeds,  "  Provided  always,  that 
m  such  person  shall  be  so  registered  in  any  year  unless  he  shall  have  occupied  such 
premiees  as  aforestud,  for  tw^ve  calendar  months  next  previous  to  the  wkt  day  of 
July  in  such  year."  Under  this  section,  therefore,  the  appellant  would  not  be  enlatled 
to  have  his  name  inserted  in  the  list  of  voters  in  respect  ra  his  occupation  of  the  house 
in  East  Street ;  for  he  had  not  oocupied  t^t  home  for  twelve  calendar  [95]  months, 
Bst  by  section  28,  it  ia  enacted,  that  tiie  praniaes  in  respect  of  the  occupation  of 
vUi^  any  peiwn  shaJl  be  entitied  to  be  registered  in  any  year,  and  to  vote  in  the 
deetira  lor  any  borough  as  aforesaid,  shall  not  be  required  to  be  the  same  prenusea, 
fant  may  be  different  premises  occupied  in  immediate  suocession  by  such  person  during 
the  twelve  calendar  months  next  previous  to  the  last  day  of  July  in  such  year. 

Under  this  section  the  appellant  was  clearly  entitled  to  have  his  name  inserted  in 
the  hat  of  voters ;  and  the  first  question  is,  whether  be  was  entitled  to  have  it  inserted 
in  respect     his  oooupaticm  of  the  house  in  East  Street  alone,  or  whether  his  occupap 
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tion  of  the  house  in  West  Street  formed  a  part  of  his  qualification,  and  ought  to  bire 
been  described  in  the  list. 

On  lAie  part  of  the  appellant  it  was  insisted  tiiat  the  right  to  vote  ior  a  btnuudi 
was  given  to  the  occupier  of  premises  of  die  description  and  value  mentioned  in  m 
early  part  of  the  twenty-seventh  section,  without  reference  to  the  duratioD  of  hu 
occupation,  provided  the  occupier's  name  and  qualification  were  duly  registered :  and 
that,  ^though  by  the  proviso  added  to  that  section,  and  by  the  enactments  of  iba 
twenty-<ighth  section,  a  condition  precedent  to  the  registration  of  such  occupier's 
name  and  qualification,  was  introduced — ^that  ha  should  have  occupied,  for  twelrfl 
calendar  months,  either  the  premises  in  respect  of  which  he  claimed  a  right  to  vote, 
or  those  premises  and  some  ol^er  similar  premises  within  t^e  borough,  in  immediate 
succession — yet  that  the  premises  in  respect  of  which  he  was  entitled  to  vote,  and 
therefore  the  premises  to  be  described  as  his  qualification,  were  the  premises  ooenpied 
by  him  on  the  last  day  of  July.   And  it  was  urged  thaA  this  view  of       case  ra 
confirmed  by  tiie  drcnmstance,  that  it  is  not  required  that  the  period  of  the  oceopt- 
tion  should  be  stated  in  the  hst ;  and  that  the  forms  prescribed  in  the  schedule  an 
[96]  not  adapted  to  the  description  of  any  otiier  premises  than  t^oee  in  the  occapatun 
of  the  voter  at  the  time  of  the  registration,  eqieeially  where  the  earlier  ocoapatioD 
was  of  premises  in  some  other  parish. 

But  we  think  that  the  decision  of  this  question  ou^ht  not  to  depend  upon  a  critical 
examination  of  the  forms  in  the  schedule,  which  are  inserted  merely  as  examples,  and 
are  only  to  be  followed  implicitly,  so  far  as  the  circumstances  of  each  case  may  admit 
And  looking  at  the  whole  scope  and  object  of  the  different  enactments  relevant  to  Hoi 
question,  we  consider  that  the  appellant's  titie  to  have  his  name  inserted  in  the  tilt 
oi  voters,  rested  upon  his  occupation  of  tlie  two  houses  in  immediate  soooessioD,  and 
that  he  ought  to  have  been  registered  for  both  those  houses,  tiie  occupation  aS  whiA 
in  succwsion  constituted  his  qualifioati<m  to  vote ;  for  we  think  that  die  legislrtnKi 
intended  that  the  re|pUtration  list  should  afibrd  such  information  of  the  nature  sod 
situation  of  the  premises,  in  respect  of  the  occupation  of  which  each  person  clainwd  a 
right  to  vote,  as  would  enable  tlie  other  voters  to  ascertain,  by  inquiiy,  the  suffieieiMT 
of  the  occupation  and  value  of  each  of  the  premises.    And  it  is  obvious  that  tot  sotn 
a  purpose,  in  cases  of  successive  occupation,  the  description  of  the  premises  fonno'ly 
occupied  by  the  claimant  would  be,  at  least,  as  necessary  as  the  description  ol  the 
premises  still  in  his  occupation ;  for  without  such  information  it  might  be  difficult  bo 
prevent  surprise  and  fraud  on  the  one  hand,  or  to  avoid  groundless  opposition  on  the 
othn-.   And  we  think  the  hmguage  of  the  fortieth  section  of  the  statute  6  &  7  Vict 
a  18,  uid  d  the  twenty*oight!b  section  of  the  statute  2  W.  4,  c  45,  sufficiently  explicit 
to  carry  this  intention  into  effect   We  are  theref(H«  of  oiomon  that  a  deamptkm  of  all 
the  premises  occupied  in  succesaion  during  &e  twelve  <»lenclar  mont^  slwiild  he 
inserted  in  the  list  as  forming  the  voter's  qualificati<HL 

[97]  And  as  the  whole  object  of  the  notice  would  be  defeated  if  the  omission  of 
any  part  of  such  qualification  could  be  remedied  at  the  court  of  revision,  we  are  alw 
of  opinion  that  the  addition  of  the  premises  in  John  Street  to  the  qualificataon  inserted 
in  the  list,  would  have  been  a  chuige  in  the  description  of  the  qualificatioi  not 
warranted  by  the  provisions  of  the  fortieth  section,  and  that  the  revising  faarrisfaff 
was  right  in  refusing  to  m^e  such  alteration,  and  in  expunging  tiia  name  of  the 
appelluit  from  the  list 

Deoisim  affiraied-(a). 

(a)  The  fortieth  section  (supra,  86  {b)),  relates  to  two  classes  of  defects  oaly.  The 
first  cwBs  ocmsists  of  cases  in  which  there  is  a  total  omission  of  "  the  christian  name, 
or  the  nature  of  the  qualification,  or  the  local  or  other  description  of  the  praperty." 
Here,  the  omission  of  "  the  nature  of  the  qualification  "  was  not  toteL  The  seocmd  dais 
embraces  cases  of  insufficiency  of  description  "  for  the  purpose  of  being  identified.'* 
Here,  the  description,  such  as  it  is,  was  suffident  for  the  purpose  of  ideatifieatioa. 
The  defect  was,  not  total  omission  or  misdescription,  either  of  which  might  have  been 
Amended  j  it  was  a  case  of  partial  omiasiai,  which  is  imamendableb 


Digitized  by 


Google 


CXX>PBR  V.  OOATBB 


497 


[9Q   BOBOUOH  OF  Bradtord. 
Coorat,  AfpdUmt;  Goatbb,  Setpondeni.   April  30,  1844. 

Pnetice  as  to  delivery  of  paper-books. — ^The  duties  of  ft  poetmaster  in  receiving  and 
imrardin^  notioee  of  obiectioD  under  tiie  registration  aot^  an  merely  ministerial, 
and  may,  in  his  absence,  De  praformed  by  a  derk. 

This  was  a  consolidated  appeal.  When  the  case  was  called  on  for  argument 
(Monday,  November  13th),  Tmdal  C.  J.  remarked  that  no  paper-books  had  been 
delirerai  to  the  judges ;  and  stated  that  a  similar  practice  must  be  observed  in 
n^rd  to  tiiese  appeals,  as  in  special  cases ;  viz.,  that  the  appelkmt  must  deliver 
tx^M  the  case  to  the  two  senior  judges,  and  the  respondoit)  to  the  two  jiuior 
judges. 

ilu  case,  the  facts  of  ^lich  are  stated  below,  ther^ore  stood  over  for  some  days, 
whm  it  was  aigned  by  Bompos  Serjt  ior  the  appellant,  and  J.  L.  Adolj^us  for  i^e 
MDondent 

Kobert  Waterhouse,  whose  name  was  inserted  in  the  list  of  voters  for  the  borough 
of  Bradford  in  the  county  of  York,  objected  to  the  name  of  William  Allan  being 
retained  in  the  list  of  voters  for  the  said  borough,  as  not  having  been  entitled,  on  the 
Slst  day  of  July  1843,  to  have  Ms  name  inserted  in  any  list  of  voters  for  the  same 
borough  in  respect  of  a  house  alleged  to  be  occupied  by  him  at  Westgrove  Street)  in 
the  town  of  Bradford. 

On  behalf  of  the  objector  it  was  shewn  that  all  the  requisitions  of  the  6  &  7 
Vict  c  18,  8.  17,  as  to  the  delivery  of  Hie  proper  notice  to  the  overseers  had  been 
complied  wiUi,  and  all  the  directions  of  sect.  100  of  the  same  act  (b)  were  also  proved 
to  uve  been  strictly  ad-{99}-hered  to,  except  that  the  notice  directed  to  the  party 
vhoie  name  was  objecteato  was  delivered  open  and  in  duplicate  to  the  postmasters 
ninaging  clerk,  instead  of  tlie  postmaster  himself,  who  was  proved  to  have  been 


(6)  6  &  7  Vict.  c.  18,  a,  100,  enacts  "  that  it  shall  be  sufficient  in  every  case  of 
notice  to  aay  person  objected  to  in  any  list  of  county,  mty  or  borough  voters,  and  in 
tibe  Bvety  of  vae  dty  (tf  London,  and  i^,  in  ike  case  of  county  voters,  to  the  oocupy- 
■g  tenant  whose  same  and  place  of  abode  appeuv  in  such  respective  list  as  aforesaid, 
if  the  notioe  so  required  to  be  given  as  afcwesaid,  shall  be  sent  by  the  post,  free  of 
post^  cff  the  sum  ehaigeable  as  postage  for  the  same  beii^  first  paid,  directed  to 
tte  pawn  to  whom  the  sune  shall  be  sent,  at  his  place  of  arode  as  c^raribed  in  the 
■id  list  of  voters ;  and  whenever  any  person  shall  be  desirous  of  sending  any  such 
notice  of  objection  by  the  poet,  he  shall  deliver  the  same,  duly  directed,  open  and  in 
di^ilieate  to  the  poetmaater  of  any  poat-office  where  money-orders  are  received  or 
paid,  within  such  hours  as  shall  have  been  previously  given  notice  of  at  such  post- 
offiee,  and  under  such  regulations  with  respect  to  the  registration  of  such  letters,  and 
the  fee  to  be  paid  for  such  registration  (wnich  fee  shall  in  no  case  exceed  two-pence 
owaod  above  the  cndinaiy  rate  of  postage),  as  shall  from  time  to  time  be  made  by 
Ae  postmaster-general  in  that  behalf ;  and  in  all  oases  in  which  such  fee  shall  have 
been  duly  paid,  the  poetanaster  shall  compare  the  said  notice  and  the  duplicate,  and, 
m  haott  aatiiAed  thid  they  are  ^ke  in  their  address  and  in  tiieir  contents,  shall  forward 
OM  el  tiiem  to  its  address  by  the  post^  and  shall  return  the  otiier  to  the  party  bring* 
iig  the  same,  duly  atamned  with  toe  stamp  of  tile  said  post-offioe;  and  tiie  production 
^  Ae  party  wbo  posted  such  notioe  of  such  stamped  duplicate  shall  be  evidence  (as 
to  whi<^  vide  post,  103),  of  the  notice  having  been  given  to  the  person,  at  the  place 
■entioned  in  such  duplictU«,  on  the  day  on  which  such  notice  would  in  the  ordinary 
coone  (rf  post  have  been  delivered  to  such  place :  provided  also,  t^t  if  no  place  of 
abode  ot  the  person  objected  to  shall  be  described  in  the  said  list,  or  if  such  pUce  of 
sbode  shall  be  situate  out  of  the  United  Kingdom,  then  it  shall  be  sufficient  if  notice 
ahsli  be  given  to  the  said  overseers,  and  to  such  oocnpying  temmt  as  aforesaid  (if  any) 
in  the  case  of  a  county  voter,  or,  in  the  ease  of  a  city  or  borough  voter,  to  the  over- 
iMn  or  to  the  town  clerk,  or  in  the  case  of  a  liveryman  cS  the  <nty  of  London,  to  tiie 
nmidatiaa  nod  clerk  of  the  particular  company  to  which  tiie  peratm  objected  to  ahall 
Inlaa^  aa  in  each  of  the  oases  hereinbeffm  required." 
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absent  from  Bradford  at  the  time  such  notice  was  delivered;  aad  that  the  duties  as 
to  comparing  the  notice  with  the  duplicate,  and  stamping  and  returning  the  latter  to 
the  party  bringing  the  same,  were  performed  by  the  managing  clerk,  and  not  W  the 
postmaster  himaeU.  On  the  production  of  the  stamped  duplicate  by  the  party  [100] 
who  posted  such  notice,  the  barrister  decided  that  this  was  evidence  of  the  oodoe 
having  been  given  to  the  person,  at  tiie  place  mentaoned  in  such  duf^cate,  on  the 
day  on  which  suoh  notice  would,  in  the  ordinary  course  of  post,  have  been  ddiTeied 
at  such  place.  The  agent  for  the  party  objected  to  contended  t^iat  tiie  notioe  ihoaU 
have  been  delivered  to,  and  examined  by,  the  postmaster  faimseU ;  and  thereupon  As 
part^  objected  to  having  declined  to  attempt  to  substantiate  his  ri^t  to  be  retained 
in  the  list  of  voters,  tbe  barrister  expunged  hia  name  from  suoh  list 

Signed)      K  K  D  ,  Revising  Barrister. 

The  ease  then  stated  that  Cooper  (the  appellant)  who  was  an  attomey-st-law,  on 
behalf  of  the  above-named  William  Allan,  ana  also  on  behalf  of  aU  the  other  pereoM 
interested,  as  appellants,  in  this  matter,  appealed  from  the  above  decision. 

(Then  followed  the  names  ol  twenly-eight  other  parties.) 

And  that  Coates  (the  respondent),  on  behalf  oi  Robert  Watwhooae,  agreed  to 
appear  and  answer  the  appeal 

Bompas  Serjt  for  the  amwllant  ^Thursday,  November  16th.)  The  question  depeiub 
upon  the  construction  of  the  lOOth  section  of  the  registration  act  (supra,  p.  98,  n.), 
whereby  an  objector  is  empowered  to  send  a  notace  m  his  objection,  by  post^  to  Ute 
party  objected  to ;  but  it  is  required  that  the  notice  so  sent,  shall  be  delivered  open, 
and  in  duplicate,  to  the  postmaster  of  any  postoffice  where  money-orders  are  reoeiTed 
or  paid,  within  certain  hours  to  be  notified.    The  postmaster  is  to  compare  the  notiee 
and  the  duplicate ;  and  on  being  satisfied  that  they  are  alike  in  their  address  [101] 
and  contente,  he  is  to  forward  one  of  them  to  ite  address  hy  post,  and  to  return  the 
other  duplicate,  duly  stamped,  to  the  party  who  brings  it.    The  question  therefore  is, 
whether  these  duties  are  impcned  on  the  postmaster  himself,  or  whether  they  may  be 
performed  by  any  clerk  in  the  post-office    The  objector  is  not  compelled  to  post  the 
notice  of  objection.    He  may  resort  to  the  mode  of  service  pointed  out  in  sect  17, 
and  either  personally  serve  the  notioe  on  the  party  objected  to,  or  leave  it  at  hi> 
place  of  abode.   It  is  an  important  protection  to  the  party  who  has  to  ennise  lh» 
franchise,  that  the  notice  of  objeotaon  shoald  be  properly  served ;  a  wrong  would  be 
done  to  him  if  his  name  were  improperly  struck  on  the  list.   The  intention  of  the 
l^islature  was,  to  ensure  the  receipt  of  the  notice  by  him.    With  this  view  they 
have  fixed  upon  the  postmaster  as  the  person  who  is  to  receive  and  compare  thi 
notices  of  objection  that  are  to  be  transmitted  by  post.  But  it  is  not  every  postmaster 
who  is  competent  to  perform  these  duties.    The  legislature  has  specially  fixed  upoo 
the  master  of  a  post  office  where  money  orders  are  received  and  paid  (see  3  &  4  >^ 
c.  96,  s.  38).    This  shews  that  he  must  be  a  responsible  party.    His  duties  are  not 
merely  ministerial ;  be  has  to  compare  the  notices,  to  see  that  the  addresses  are  oom^ 
and  to  take  care  t^t  one  notioe  is  actually  sent  by  jxist   He  is  in  fact  to  exKtBN 
his  di8(s«tion  and  judgment   The  production  of  ^  stamped  du|dicate  is  not  tte 
only  evidence  of  the  notioe  having  been  sent ;  for  the  100th  seotaon  requires  tiiat  aaA 
production  shall  be  '*  by  the  party  who  p(»ted  suoh  notica**  He 
examined  as  a  witness.    If  the  clerk  who  performed  the  duties  in  this  instance  might 
lawfully  do  so,  any  other  clerk  would  be  equally  competent    The  clerk  here  is  not 
even  a  deputy  postmaster;  nor  does  it  even  [102]  appear  that  he  was  specuUly 
appointed  to  perform  the  duties  of  postmaster.    The  absence  of  the  prineipBl  is  no 
answer  to  the  objection,  as  certain  hours,  within  which  the  notices  are  to  be  delivwed, 
are  to  be  specially  fixed  by  the  postmaster-general.    [Maule  J.    If  the  provisifHM  of 
tiie  section  apply  to  the  principal  office  in  London,  is  it  requisite  t^iat  the  postaaaiter 
general  should  be  there  to  receive  the  notices  ?1    It  is  not  necessary  t^iat  the  psrt^ 
should  post  the  notices  at  the  principal  office.    [Maule  J.    Bnt  Ba|qpose  he  does  post 
them  at  that  office,  there  being  nothing  in  the  section  to  prevent  him  fnHn  ao  douu.} 
There  may  be  a  postmaster  at  that  (mee.   If  not^  the  objector  oonld  not  post  w 
notices  there  under  this  section. 

In  the  interpretation  clause  (sect.  101)  various  instances  Me  given  of  clerks  v 
officers  to  whose  depoties  or  representatives  the  provisions  of  the  act  are  deolsied  te 
Apply ;  thus  the  words  "  clerk  of  the  peace  "  "  shall  compr^nd  and  vpp^y  to  any 
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deputy,  or  other  peraon  exercisiDg  the  duties,  of  such  alerk  of  the  peace."  There  are 
amilar  provisions  as  to  a  town-clerk  and  overseers ;  hut  no  mention  is  made  of  a 
postaiiaster.  The  infwenoe  from  t^is  strengthens  the  argument  that  he  cannot  act 
oepaty ;  but  that  he  must  himself  be  satisfied  that  the  copy  whioh  is  to  be  posted  is 
eorrect  [Maule  J.  That  does  not  seem  inconsistent  with  the  duty  being  merely 
nunisterial.]  The  duty  depends  opon  an  exwdse  of  judgment^  and  is  thwefore,  at 
least,  quasi  judicial  If  a  mere  obedience  to  written  directions  were  all  that  was 
nqaired,  that  would  be  a  ministerial  duty.  [Maule  J.  The  case  of  a  post-office  being 
kegt  by  a  postmistress  does  not  appear  to  be  provided  for]  In  such  a  case  the 
masculine  gender  would  probably  be  considered  to  include  the  feminine ;  but  if  not, 
the  ODiiBequence  would  merely  be  [103]  that  the  party  could  not  post  the  notices  at 
particular  office,  but  must  either  serve  them,  under  the  I7th  section,  or  post  them 
at  some  other  office  where  there  was  a  postmaster.  An  additional  reason  why  the 
postmaster  may  have  been  oonsidered  the  proper  party  to  be  selected  for  this  office  is, 
that  he  is  precluded  from  voting  at  an  election ;  but  a  clerk  in  the  office  is  not 
dismialified. 

J.  L.  Adolphus  for  the  reapondenb  As  to  l^e  last  observation,  the  stat.  22  Geo.  3, 
e.  41,  enacts  that  no  "  posbnaster,  postmaster^eneral  or  his  or  tiieir  deputy  or  deputies, 
cr  any  person  employed  by  or  under  him  or  mem,  in  receiving,  ocdleoting  or  managin|; 
Um  revenue  oi  the  postroffice,  or  any  part  thereof,  &c,  shall  be  capable  of  giving  his 
vote  "  at  any  election.  Every  person  tlierefcne  em[^yed  as  "  managing  c^k  "  in  a 
post-office  would  be  disqualified  (a). 

But  it  was  not  competent  to  the  revising  barrister  to  entertain  the  question  as  to 
tiu  sufficiency  of  the  posting.  By  the  100th  section  the  production  of  the  stamped 
duplicate  is  made  statutable  evidence  of  the  notice  having  been  given  to  the  party 
ol^eeted  to.  The  section  says  that  "  the  production  by  the  party  who  posted  buglIi 
Botice  of  such  stamped  duplicate,  shall  be  evidence  (b)  of  the  notice  having  been  given 
to  the  person  at  the  {dace  mentioned  in  such  duplicate,"  &o.  [Tindal  G.  J.  Hie 
postmaster  is  required  to  retuni  tile  8tami>ed  duplicate  to  the  party  who  brings  the 
potioes.]  But  the  poslaDaster  is  not  required  to  stamp  the  duidioate  himself.  He 
is  to  return  the  duplicate  "duly  stamped  with  the  stamp  of  tlie  said  poatoffice;" 
ud  the  words  "  such  stamped  duphcate "  in  the  next  sentence  must  refer  to 
the  condition  previously  [104]  mentioned,  viz.,  that  the  duplicate  must  be  duly 
atamped.  The  production  of  such  stamped  duplicate  is  all  that  the  barristw  can 
nqum  as  proof  that  the  party  objected  to  has  received  t^e  notice.  The  case  here 
states  that  all  the  directions  were  observed,  except  that  the  notice  was  delivered, 
to  the  clerk,  and  that  he  performed  the  functions  of  comparing,  stamping  and  returning 
the  dupliowte.  It  is  not  said  that  the  objecting  wu*ty  knew  that  all  the  requinte 
functions  were  not  performed  by  the  postmaster.  It  was  not  intended  by  the  act  to 
let  in  inquiries  before  the  revising  bairister  as  to  the  proceedings  in  ihe  post-office,  or 
M  to  the  title  of  the  postaiaster  or  his  agent  If  there  has  been  found  a  negligence 
in  the  ease,  it  might  be  a  ground  for  an  indictment  or  an  action ;  but  t^t  will  not 
hear  upon  liie  quration  of  evidence.  Any  evidence  before  the  barrator  as  to  the  party 
who  received  or  compared  or  returned  the  duplicate  was  superfluous.  There  are 
soalogDUB  cases  where  instruments  required  to  be  stamped  have  been  stamped  after  their 
execution,  upm  payment  of  a  penalty,  and  the  courts  have  refused  to  allow  any  inquiry 
ss  to  the  time  when  the  stamp  was  affixed :  as  in  Rex  v.  The  InhabUaats  of  Pre^on 
<5B.  &  Ad.  1028,  3  N.  &  M.  31.  See  ante,  vol  iv,  178,  n.),  where  an  indenture  of 
^rentioeehip,  without  premium,  was  executed  on  t^e  27th  of  April,  1825,  but  was 
not  stamped  till  July,  1832,  when  a  11  stamp  was  put  on  it,  and  a  51.  penalty  paid. 
Afterwards  a  double  duty  (21.)  was  paid.  The  indenture  was  offered  in  evidence  to 
Iirore  the  settlonait  of  a  pcuiper  by  serviro  under  it ;  and  it  was  held  that  as  it  was 
not  within  tiie  statute  8  Ann.  c  9,  whioh  Umits  tiie  time  for  stamping  indentures,  the 
court  WM  not  called  upon  to  notice  the  circumrtances  under  which  the  stamps  were 
affixed.  [Tindal  C.  J.  The  stamp  acts  merely  require  the  conrts  not  to  receive  in 
evidence  instruments  which  are  not  duly  stamped.]  [106]  In  Doe  dem.  Dmcan  v. 
Edwards  (9  A.  &  £.  554.  1  P.  &  D.  408)  it  was  held  that  where  a  document  was 
produced  with  a  seal  purporting  to  be  a  seal  of  the  insolvent  debtcns'  oourt  under  the 

(a)  See  M'Symon's  case,  Glasgow,  1  Peckw.  352. 

(6)  Ante,  99,  n.   It  is  not  said  that  it  shall  be  conclusive. 
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7  Gea  c.  67}  s.  76  (A),  it  was  not  neceBaary  to  prove  that  the  seal  was  actually  the  seat  of 
the  couiib.  In  ihat  statute  there  are  puiacular  directaais  that  tibe  inoper  officer  ihsU 
affix  the  seal;  bat  upon  the  document  bdng  produced  with  a  seal  that  merdj 
purported  to  be  the  seal  of  the  insolvent  court,  tiie  court  of  Queen's  Bench  would  not 

inquire  into  the  duties  of  the  officer.  It  was  clearly  intended,  by  the  100th  section 
of  the  registration  act,  to  obviate  the  necessity  of  going  into  any  question  before 
the  barrister  as  to  the  previous  acts  required  to  be  {wrfonned  at  the  time  of  poitmg 
the  notice. 

If,  however,  the  question  as  to  the  compliance  with  the  statute  is  to  be  entertained, 
it  is  submitted  that  all  has  been  done  tbat  was  necessaiy.    The  postmaster  has  pe^ 
formed  his  duties  per  alium.    The  acts  performed  by  his  clerK  might  be  tsJien 
advuttage  of  either  by,  or  against,  the  postmaster.    The  interpretation  clause  ^videB 
for  acts,  not  to  be  perfonnra  by  agents,  but  by  persons  who  stuid  in  the  place  of  the 
putdes  spedally  nuned  in  the  act.   The  legislature  must  be  presumed  to  have  had 
m  view  other  statutes  relating  to  the  postnraSce.    By  the  p08lK)ffice  management  act^ 
sect  9  (7  W.  4  &  1  Vict.  c.  30),  it  is  enacted  that  the  postmaster-general  may  a^ipoiiit 
sufficient  deputies,  agents  and  servants  under  him  for  the  better  managing  the  post- 
office  revenue;  "and  whenever  the  postmaster-general  is,  by  tiie  post-office  lam 
empowered  [106]  or  re(^uired  to  do  any  act,  all  such  deputies,  &c  according  to  the 
nature  and  extent  of  their  commission  or  deputation  or  appointment,  shall  be  construed 
to  be  so  empowered  or  required,  unless  the  oontnu*y  be  expressed  therein."  The 
100th  section  of  the  registration  act  may  be  considered  as  incorporated  with  tiie  laws 
relative  to  the  post-office ;  but  there  is  nothing  in  that  section  to  prevent  the  perfons- 
ance  of  the  specified  acts  by  deputy.    The  "  postmaster  "  is,  properly,  the  poatmaste^ 
general   The  local  postmaster  is  his  deputy ;  and  the  postmastw's  derk  is  the  servant 
of  the  local  postmaster,  or  his  deputy  to  do  particular  acts.   The  act  at  Hie  aervant  ii 
the  act  oi  tiie  postmaster.   There  is  nothing  in  tiie  registration  act  to  annex  tiie  datf 
to  the  person  of  the  postmaster.   Hie  general  rule  S  law  is,  that  where  a  party  u 
required  to  do  any  act  which  is  not  judicifd  or  inseparable  from  his  own  penon,  he 
may  do  it  by  deputy ;  Bac.  Abr.  tit.  Offices  and  Officers  (L),  Com.  Dig.  tit.  Officer  (B). 
In  Medkvr^  v.  Jradte  (3  Burr.  1259),  it  was  held  that  a  high  constable  might  appoint 
a  deputy  for  the  purpose  of  billeting  soldiers ;  though  it  was  contended  t^t  that  was 
a  judicial  act,  aa  it  was  the  effect  of  the  judgment  of  the  agent,  and  an  appeal  was 

E'ven  from  his  act.  Lord  Mansfield  C.  J.  there  said,  *'It  is  taking  the  definition  too 
rge  to  say  that  every  act  where  the  judgment  is  at  all  exeroued,  is  a  judicial  act :  a 
Judicial  act  is  supposed  to  be  done  pendente  lite  (of  some  sort  or  other)."  In  that 
case  the  high  constable  had  to  exercise  some  discretion  and  judgment,  as  tiie  poat- 
master  has  here ;  but  tiie  duties  required  in  either  case  might  be  ^cientiy  perfonned 
by  deputy.  The  requisition  tiiat  the  postmaster  is  to  be  "  satisfied  "  that  the  notioe 
and  duphcate  are  alike,  is  not  sufficient  to  raise  judicial  functions ;  for  he  is  to  be 
"  satisfied "  [107]  merely  by  an  inspection  of  the  document  It  doea  not  folhnr 
because  a  particular  person  is  mentioned  in  an  act  of  parliament,  that  his  servant  or 
deputy  is  excluded.  Thus,  in  Phdps  v.  fFmchcombe  (3  Bulst  77;  1  Boll.  Rep.  374; 
Sir  F.  Moo.  846 ;  2  Danv.  Abr.  482,  pi.  1),  it  was  held  that  a  deputy-constable  was 
within  the  stat  7  Jac.  1,  c.  5,  which  gives  double  costs  to  a  "  constable  "  against  whwn 
an  unsuccessful  action  is  brought  for  any  thing  done  in  the  execution  of  his  o&ei. 
Lord  Coke  in  that  case  observed,  "  In  divers  places  the  custom  is,  that  they  do  use  in 
such  oases  to  make  a  deputy,  as  in  London ;  the  writ  is  vicecomits,  he  makes  hk 
deputy,  the  uudersheriflf  (3  Bulst  77).  And  again,  referring  to  the  statete  under 
oonaiderataon.  Lord  Coke  added,  "  by  tlus  statiite  double  costs  are  given  to  a  constaUa ; 
and  a  deputy-constable  is  within  the  intent  and  meaning  of  it,  for  that  he  is  a  oiMiBtable 
pro  tempore ;  so  a  sheriff  is  named  therein,  and  his  unaer«heriff  shall  have  beoett  of 
this  also"  (3  Bulst  78).  So,  in  Medhwsty.  WaiU,  which  turned  upon  tihe  mutiny ael^ 
in  which  a  constable  is  the  party  mentioned.  [Erskine  J.  By  the  100th  section  of 
the  registiBtitm  act,  certain  hours  are  to  be  fixed  during  wlu<ui  aa  objector  nu^  post 

(h)  Br  which  copies  of  the  schedule,  &c.  purporting  to  be  copied  by  tiie  officer,  &c 
"  and  sealed  with  the  seal  of  the  said  court,  are  to  be  admitted  in  evidence  without 
any  proof,  "  further  than  that  the  same  is  sealed  with  the  seal  of  the  said  court"  See 
1  &  2  Vict  c.  110,  s.  105. 
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In  DOlaee.]  ProbaUy  that  was  for  the  purpose  of  flnsuring  the  attendance  of  some 
pnaoD  oompetoit  to  perform  the  requisite  fuDotdons. 

The  dodnne  that  the  postmaster  must  perform  all  the  acts  personally,  would  give 
rise  to  great  inconrenience.  And  if  there  is  any  doubt  as  to  the  oonstTUction  of  tiie 
MxAo,  an  ailment  ab  inconvenienti  (vide  Co.  Litt.  11  a.  66  a.)  is  entitled  to  con- 
nderataoD.  Would  it  be  considered  necessary  to  prove  before  the  revising  barrister, 
^  the  party  who  examined  the  notices,  &c.  was  the  postmaster  himself  and  not  a 
olerki  It  would  be  almost  [108]  impossible  to  prove  the  identity  of  the  party.  In 
Leak  v.  Boael  (Cro.  £Uz.  533)  it  was  held  that,  where  a  deputy  de  facto  exercised  the 
place  in  tJde  custom-house,  although  he  were  not  so  de  jure,  it  should  not  prejudice 
Uie  merchante  who  made  certain  compositions  with  him.  Here,  the  clerk  is  actang  as 
the  postmaster,  and  may  be  considered  as  the  postmaster  de  facto.  So,  in  Parker  v. 
m  (1  Ld.  Baym.  658 ;  I  Salk.  95 ;  LA.  Holt  221 }  12  Mod.  467),  it  was  held  that  a 
mrrnider  taken  by  one  who  was  steward  of  a  manor  de  facto,  though  not  de  jure,  was 

d.  And  it  was  there  laid  down  that  a  deputy  may  do  whatever  his  principal  might 
done,  except  making  a  deputy. 
Bompaa  Serjt,  in  reply,  llie  cases  of  a  sherifT,  a  constable  and  a  steward  of  a 
manor,  are  all  instances  of  well-known  officers.  In  such  and  other  cases,  custom  has 
giren  the  principal  a  power  to  appoint  a  deputy ;  but  it  can  only  be  for  specific 
purposes.  In  Miles  v.  Bough  (3  Queen's  Bench  Rep.  845;  12  Law  Joum.  N.  S. 
Queen's  Bench,  74),  which  was  an  action  for  calls  under  the  Clifton  suspension  bridge 
act(ll  G.  4  &  1  W.  4,  c.  Ixix.),  by  the  109th  section  notices  were  required  to  be  signed 
"by  any  three  or  more  of  the  trustees,  or  by  the  clerk  or  clerks,  for  the  time  bein^ 
to  the  said  trustees,  by  their  order ; "  and  it  was  held  that  a  signature  to  notioes  by 
an  attorney,  who  acted  for  the  clerks,  and  was  deputed  by  them  to  make  suoh 
i^natnres,  was  not  suflSoient. 

InctHiTenience  may  follow  whichever  way  the  act  is  construed ;  it  must  nevert^dess 
be  GfHistrued  according  to  its  plain  and  expressed  meaning.  The  object  of  the  enact- 
mmt  to  protect  against  fraud  ;  and  for  that  purpose  the  party  selected  to  examine 
the  notioes  is  a  responsible  officer.  As  to  the  production  of  the  [109]  stamped  copy 
being  conclusive  evidence  before  the  revising  barrister, — the  words  of  the  section  are 
"the  production  of  such  stamped  duplicate  shall  be  evidence,"  &c. ;  the  word  "  such  " 
refos  to  the  whole  preceding  sentence.  The  question  in  this  case  is  not  with  respect 
to  a  party  acting  as  postmaster — if  the  case  so  stated  it  might  probably  be  sufficient ; 
bat  it  is  expre^y  stated  tihat  the  party  who  pezformed  the  functions  was  tke  managing 
clerk,  and  Uiat  the  postmaster  was  absent. 
Cur.  adv.  vult 

TtNDAL  G.  J.  now  deUvered  the  judgment  of  the  court. 

The  question  before  us  in  this  case  was,  whether  the  delivery  of  the  notice  directed 
to  William  Allan,  the  person  whose  vote  wbs  objected  to,  was  a  sufficient  delivery 
within  the  meaning  of  the  hundredth  section  of  the  6  &  7  Vict.  c.  18. 

The  objection  taken  before  the  revising  barrister  was,  that  the  notices,  both  open 
and  in  daplicate,  were  delivered  to  the  postmaster's  managing  clerk  instead  of  being 
delivered  to  the  postmaster  himself,  who  was  proved  to  be  absent  from  Bradford  at 
the  tame  such  notice  was  delivered ;  and  that  the  duties,  as  well  of  comparing  the 
Dotace  with  the  duplicate,  as  of  stamping  and  returnine  the  latter  to  the  party  bringing 
the  same,  were  performed  by  the  managing  clerk,  and  not  by  the  postmaster  himself. 
And,  whether  this  was  a  sufficient  compliance  with  the  requisites  of  the  hundredth 
section  ijl  the  statute^  was  the  (jnestion.  The  revising  banister  held  that  it  was ;  and, 
upon  oonsiderBtion,  we  t^k  his  decision  is  right 

I  must  confess  that  my  mind  was  at  first  strongly  inclined  to  the  opinion  that 
the  woper  construction  of  the  statute  required  the  several  acts  specified  in  the 
hnm^vdth  section  to  be  performed  personally  by  the  po8t-[110]-master ;  founding  my 
ojHnion  principally  on  the  ground  that  the  postmaster  is  named  in  the  section  without 
any  mention  of  a  deputy  or  assistant  and  that  the  interpretation  clause  (s.  101),  which 
in  some  instances  authorises  acta,  directed  to  be  performed  by  principals,  to  be  per- 
formed by  subordinate  officers,  is  silent  as  to  the  office  of  postmaster.  But,  upon 
farther  consideration,  I  a^ree  with  my  brethren  in  thinking  that  the  intention  of  the 
legidature  was,  to  authorise  these  acts  to  be  done  by  a  clerk  or  servant  of  the  post- 
master at  bis  office,  acting  in  his  aid  and  assistance,  and  under  his  direction  and  control. 
That  the  term  "postmaster"  where  it  first  occurs  in  the  section  cannot  be  strictly 
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aad  literally  confined  to  the  poatmaster  personaUy,  seems  necessarily  to  foltoir  from 
the  extreme  inconvenience  that  must  result  if  such  construction  should  be  adopted. 
According  to  the  terms  of  the  act,  the  notice  and  its  duplicate  are  to  be  delivered  to 
^e  postmaster.    The  delivery,  therefore,  even  to  a  clerk  or  servant  at  the  office, 
although  all  tiie  subsequent  duties  were  performed  by  the  postmaster  himself,  irould, 
upon  tiiat  oonatruetion,  be  no  compliuice  with  the  statute.    The  very  hand  of  the 
postmaster  himself  must  be  tiiat  into  which  the  notice  is  delivered.   But  ^  t|0>t- 
master  may  be  personally  unknown  to  the  party  who  brings  the  documoitB.  What 
evidenee  is  he  to  furnish  himself  witii,  f^t  the  detivery  was  made  to  the  reel  post- 
master,  if  that  point  should  aftOTwards  be  conteated  t   In  what  state  oi  uncatainty 
must  liie  party  who  sends  his  notice  by  the  post  be  left,  if,  at  the  tame  when  he  meana 
to  avail  himself  of  it,  he  is  liable  to  be  defeated  by  evidence  that  it  was  not  the  post- 
master himself,  but  a  clerk  who  took  it  from  hia  hands  1   The  sune  difficulty  would 
equally  apply  to  the  performance  of  the  other  duties  imposed  on  the  postmaster ;  far 
it  would  [ill]  be  dangerous  and  inconvenient  tliat,  after  the  objecting  party  has  «xn- 
pUed  with  the  requisites  of  the  statute  so  far  as  he  was  able,  evidence  might  be  givoi 
that  the  postmaster  was  disabled  by  illness  from  attending  personally  at  t^e  time, 
or  that  he  was  absent  from  some  other  unknown  cause,  and  that  the  duties  wm 
performed  (as  in  this  instance)  by  his  managing  clerk.    And,  further,  if  Uie  statots 
meant,  that  in  evray  cas^  the  comparison  of  the  two  documents  must  be  made  by  the 
postmaster  himself,  it  is  obvious  that,  in  {lopuloaa  places — ^take  Lcmdon  for  exaia|de^ 
where  a  great  number  of  these  notices  mi^t  come  at  the  same  time,  and  immediaCe 
transmission  might  be  necessary — a  compliance  with  the  statute  would  be  abeolut^y 
impracticable,  if  the  eye  and  mind  of  the  postmaster  himself  was  essential  to  gire 
validity  to  the  notice,  and  the  assistance  of  a  clerk  or  servant  inadmissible. 

That  the  duty  required  by  the  act  may  as  well  be  performed  by  an  asBistaDt 
managing  clerk  as  by  the  postmaster  himself,  is  undeniable.  It  cannot  be  said,  with 
cUiy  ground  of  reason,  that  comparing  the  two  documents  together,  and  pronoundu 
f^em  to  agree,  is  a  judicial  act;  the  receiving  of  the  documents,  the  stamping  am 
returning  of  one  of  them  to  the  persons  bringing  them,  it  is  needless  to  say,  are 
ministerul  acts,  and  those  of  the  lightest  order.  We  must  therefore  think,  if 
the  l^islature  had,  for  any  reason,  intended  to  confine  the  performance  of  the  duty 
to  the  postmaster  personally,  there  would  have  been  ui  express  provision  to  that 
effect ;  and  that  all  tiiat  was  reqiuTed  by  the  l^jslature  was,  that  t^e  party  shook! 
deliver  the  notice  open  and  in  duplicate  at  the  proper  posfroffioe  for  examinatioB, 
within  the  hours  properly  notified  under  the  act ;  that  he  should  pay  the  proper  fee 
for  its  registration,  and  wait  for,  and  receive  back,  one  of  the  duplicates  stamped 
[112]  with  the  post-office  stamp ;  after  which  the  production  of  such  stamped  duplicate 
18  made  sufficient  evidence  of  the  service  of  the  notice.  And,  as  this  appears  to  have 
been  substantially  complied  with  in  the  present  case,  we  hold  that  the  objectaon  to  tl» 
notice  fails,  and  that  the  decision  of  the  revising  barrister  is  right  and  must  he 
affinned. 

Decision  affirmed. 

Borough  of  Greenwich. 

DoBSON,  Knight,  JppeUaiU;  Jones,  HespondeiU.  1844. 

rS.  C.  8  Scott,  N.  R.  80;  1  Lutw.  R<«.  Cas.  105;  Barr.  &  Am.  243;  13  L.  J.  a  P. 
126.   Applied,  F<a  v.  DaOfy,  1874,  L  R.  10  C.  P.  291 ;  SmUk  r.  1876,  L  S. 

10  Q.  B.  428.] 

A.,  the  surgeon  of  Greenwich  Hospital,  occupied,  as  such,  a  house  at  the  iofirmaiy  in 

the  hospital,  which  was  appropriated  to  the  surgeon.  Repairs  were  done  by  the 
commissioners  of  the  hospitol.  The  surgeons  to  the  hospital,  when  not  provided 
with  a  residence  within  the  hospital,  were  allowed  a  weekly  sum  as  lodging  money. 
By  the  regulations  of  the  commissioners  of  the  hospital,  no  officer  of  the  hospital  ia 
allowed  to  make  any  exchange  of  apartments. — Held,  that  A  did  not  occupy  the 
house  "  as  tenant,"  inasmuch  as  he  was  required  to  occupy  the  same  with  a  view  to 
the  more  efficient  performance  of  his  duties  as  surgeon. 

William  Jones  objected  to  the  name  of  Sir  Richard  Dobson,  Knight,  being  retained 
in  the  list  of  persons  entitled  to  vote  in  the  election  of  members  iost  the  UmMigfa  of 
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Greenwich,  in  leBpect  of  property  situated  within  the  said  borou^ ;  in  req>eot  oi  the 
qmlifioation  for  which  his  name  was  inserted  in  the  list,  that  is  to  say, 


House. 


Infinnaiy. 


Gremwidi  Hospital. 


The  &cts  of  the  case  were  as  follows : — 

The  appellant,  who  is  the  surgeon  of  Greenwich  Hospital,  has  occupied  a  house  at 
tie  infirmary  in  the  hospital  for  the  last  nineteen  years  and  upwards.  It  is  a  house 
^mopiiated  for  the  surgeon  of  the  hospital,  ^13]  and  he  occupies  it  as  such.  He 
took  possession  of  the  house  upon  being  appointed  surgeon,  and  has  occupied  it  ever 
nnoe.  The  house  is  of  the  dear  yearly  value  of  lOL  and  upwards.  The  fomiture  in 
the  house  belongs  to  him.  He  did  not  pay  for  any  fixtures  on  going  into  the  house, 
sod  if  any  repairs  are  required,  he  applies  to  the  oommissionei-s  of  the  hospital,  by 
whom  whatever  is  neoeasary  is  done.  The  name  of  the  appellant  is  upon  Uie  rate- 
books, as  rated  for  the  house,  and  the  rates  and  window-taxes  in  respect  of  it  have 
been  paid.  No  poor-rates  or  window-tax  have  ever  been  demanded  from  the  appellant, 
ow  has  he  ever  paid  or  tendered  the  amount  of  any  rate  or  tax  for  the  said  house, 
but  the  rates  and  the  window-tax  have  always  been  paid  by  the  commissioners  of  the 
bosmtaL  It  was  stated  by  the  appellant  that  he  had  never  had  any  communication 
with  the  lords  commissioners  of  the  admiralty,  by  whom  he  was  appointed  surgeon  of 
the  hospital,  upon  the  subject  of  the  payment  of  the  rates.  The  appellant  also  stated, 
that  he  had  a  written  appointment,  but  he  did  not  produce  such  appointment,  nor  did 
he  shew  b^  what  tenure  he  held  ^e  office  of  surgeon.  A  printed  paper,  punxnrting 
to  be  parboulara  of  a  part  of  an  order  in  council  of  the  23rd  of  January  1806,  con- 
teining  certain  rules  and  regulations,  was  produced  by  the  appellant^  and  which  he 
stated  he  had  received  from  the  office  of  the  inspectOT-^enOTU  td  ho8;tttala  at  the 
admiralty-office,  containing  t^e  following  order 

"  Surgeons  of  hospitals,  when  not  provided  with  a  residence  within  the  hospital, 
to  be  allowed  fifteen  shillings  a  week,  lodging  money." 

A  book  was  also  produced,  copies  of  which  had  been  furnished  by  the  government 
to  the  difiisrent  officers  of  the  hospital,  containing  '*  Hegulataons  established  by  the 
hnds  commissioners  of  the  admiralty,  for  the  govem-[114}ment  of  Graenwioh 
HoBpatal,''  dated  the  4th  of  June  1839,  luid  one  of  tnoee  regulations  is  as  follows : — 

**  AU  oflSoers  and  others,  having  separate  apartment^  are  to  inhabit  those  assigned 
to  them;  and  no  exohanras  or  otiter  appropriataoa,  of  umrtraents  or  altmtiom 
therein  are  to  be  nmde  witiiout  our  express  permission.  They  are  to  use  thur  beet 
endeavouis  to  preserve  f^em  unimyured,  and  in  a  neat  and  [nnper  stote  of  cloudiness 
lod  repair ;  ara  they  will  be  required  to  make  good  any  loss  or  injury  arinng  from 
B^Ji^enoe  or  inattention  on  their  part" 

Lite  regulations  above  referred  to  were  made  by  the  lords  commissioners  of  the 
admiralty  under  and  by  virtue  of  an  act  of  parliament,  10  G.  4,  c.  26,  intituled  "An 
Act  to  provide  for  the  better  management  of  the  affitirs  of  Greenwich  Hospital ; "  by 
sect.  3  of  which  act  it  is  enacted,  '*  That  the  whole  of  the  chairs  of  the  said  royal 
hoqiital,  and  the  commissioners  of  Greenwich  Hospital  hereby  appointed,  and  their 
mnrsnni  II  to  be  appointed  as  hereinafter  directed,  and  all  other  t^e  officers  and  persons 
aopcuitod  to  the  said  ho^tid  and  to  any  8ituati<»is  connected  therewith  and  to  the 
swxds  of  the  said  ho^Mtal,  shall  be  under  the  authority,  control  and  dirJaction  of  the 
laid  high  admiral,  or  ocnnmiaaioners  for  esraoatang  tiie  c^Snoe  ot  tiie  lord  high  admiral, 
for  the  time  being ;  and  tiie  appointment  of  all  officers  of  the  said  hospitw,  civil  and 
mih'tary,  (except  the  governor,  lieutenantgovernor  and  commissioners  of  the  said 
bo^it^  who  shall  be  appointed  by  His  ^^jesty.  His  heirs  and  successors)  and  the 
a^^MuntnoeDt  of  the  ch^taina  thereof  and  of  the  rectors,  vicars  and  perpetual  curates 
(rf  the  livings  and  ohapelries  belonging,  or  which  may  belong,  to  the  sud  hospital, 
and  Uie  establishing  of  rules,  orders  and  regulatims  for  the  guidance  of  the  commis- 
naoen  of  Greenwich  Hosmtal  and  their  successors,  in  the  management  of  the  estates 
and  property  of  the  said  [116]  hospital  and  the  admission  of  officers,  pensioners  and 
nurses  into  the  said  hospital,  and  the  salaries  to  be  paid  to  all  such  officers  and  persons 
respectively,  shall  be  exercised  by,  and  vested  in,  the  lord  high  admiral,  or  commis- 
aoDera  for  executing  the  office  ca  lord  high  adndral,  for  the  time  being,  who  shall 
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hare  full  power  to  remove  from  the  said  hospital,  and  from  any  situation  waneebed 
therewitii,  am  officer  or  ot>her  person  as  aforesaid  (except  the  govemor,  lieutmaiit- 
govemor,  and  such  commissionerB,  rectors,  vicars  and  curates)  who  shall  be  guilty  of 
any  misbefaaviour  in  their  said  respective  oituations  of  officers. 

The  case  then  stated  that  the  revising  banister  was  of  ofnuion,  upon  the  facts 
above  stated, — 

First,  that  the  appellant  did  not  occupy  as  owner  or  tenant,  within  the  meanii^ 
of  the  statute  2  W.  4,  c.  46,  s.  27 ;  and 

Secondly,  that  he  had  not  pdd  the  rates  aad  taxes  pursuant  to  the  enactment  in 
tdie  same  section : 

That  consequently  he  was  not  entitled  to  have  his  name  retained  in  the  list. 
And  l^t  the  revising  barrister  therefore  allowed  the  objection,  and  ex|Hiiiged  tha 
name  of  the  appellant  from  the  list  aooordingly.      (Si^ed)         J.  E— - — ^ 

BevisiDg  Barrister. 

The  case  was  argued  in  last  Michaelmas  term  (Monday,  November  20th,  1 843). 

Byles  Serjt.,  for  the  appellant.  The  questions  in  this  case  differ  in  some  points 
from  the  Chatham  cases  (b),  and  are,  first,  whether  the  appellant  oocupied  the  hoose 
in  question  **  as  owner " ;  secondly,  whether  be  occupied,  "  as  tenant,  and,  thirdly, 
whether  he  has  paid  the  rates  and  taxes. 

[116]  First  By  the  statute  10  G.  4,  c  25,  ss.  2  and  21,  all  the  real  property 
conneoted  with  the  hospital  is  vested  in  the  oommissioners ;  the  etxiot  legal  estate  at 
tiie  appelhmf  s  house  is  therefore  in  them.  Although  the  nature  of  Ute  appcnntmei^ 
held  by  the  appellmt  is  not  stated,  it  is  not  materiid ;  tibe  third  section  of  the  art 
specifieB  the  trains  on  which  he  holds ;  and  tt  iqkpears  that  the  ^ypointment  ia  in  the 
lends  of  the  admiralty ;  they  are  the  only  parties  who  have  the  power  to  remove  the 
appellant  for  misbehaviour ;  it  is  therefore  m  effect  an  appointment  for  life ;  Bao.  Abr. 
ttt.  Offices  and  Officers,  H.(a).  The  case  states  in  effect  tW;  the  residence  is  annexed 
to  the  appellant's  office,  being  "  appropriated  for  the  surgeon  of  the  hospitaL"  The 
appellant  is  the  owner  of  the  house,  in  the  ordinary  and  popular  sense  of  the  term. 
If  be  had  claimed  to  vote  for  the  county,  be  would  have  shewn  that  he  had  an  office 
for  life,  and  that  be  was  the  occupier  of  the  house  annexed  to  such  <^Soe.  He  would 
have  been  entitled  to  a  vote,  as  in  the  case  of  a  parish  derk  or  schoolmaster,  &c 
Kogers  El.  129,  et  seq.  Elliot  Beg.  22,  et  seq.  Two  parties  must  concur,  befcure  the 
appellant  could  be  Wally  tumM  out  of  possession.  The  oommissioners  of  the 
hospital,  in  whom  is  the  legal  estate^  are  the  only  parties  who  oould  eject  hinn,  but 
they  oould  not  do  so,  unless  he  were  dismissed  by  the  lords  oi  the  admiralty.  The 
twentyHseventfa  section  ol  the  reform  act  does  not  require  the  oooupiar  to  be  tibe  legil 
owner  of  the  premises,  but  merely  that  he  should  occupy  them  "  as  owner."  If  ue 
legal  owner  were  intended,  neither  a  mortgagee  nor  cestui  que  ta*ust  in  poeseBsion, 
could  vote ;  nor  a  parish  clerk  or  a  dissenting  minister,  where  the  le^l  property  was 
vested,  as  is  usual,  in  trustees.  [Coltman  J.  The  right  to  vote  is  m  such  oase 
generally  annexed  to  the  office.] 

[117]  Secondly.  The  appellant  is  at  least  tenant  at  will  to  the  commissioners  of 
the  nospital,  who  are  the  strict  legal  owners.  He  baa  sufficient  interest  to  maintain 
trespass  against  a  wrong  doer.  It  is  not  necessary  to  contend  that  he  oould  hang 
tnepaa  against  the  commissioners ;  for  if  he  is  tenant  at  will  to  tbem,  their  entry 
woiud  determine  the  will.  But  the  question  is,  could  the  commissioners  bring  treqnss 
or  ejectment  against  him,  without  a  previous  demand  (d  possession  1  It  is  sulmutted 
thOT  could  not,  even  if  the  lords  of  me  admiralty  were  oat  of  the  question,  [llndbl 
C.  J.  How  far  would  that  doctrine  hold,  where  the  occupation  was  in  respect  of 
services  1  In  the  case  of  a  shepherd  or  coachman  occupying  premises  belonging  to  his 
master,  be  might  perhaps  maintain  trespass  against  a  wrong  doer,  but  be  would  hardly 
be  considered  a  tenant]  In  Bex  v.  The  Inhabitants  of  Chedislan  (4  B.  &  C.  230 ;  6  D.  A 
B.  269)  a  pauper,  who  rented  a  farm  in  C.  assigned  it  to  P.  upon  trust  to  cultivate 
it  and  pay  the  pauper's  debts,  &c.  The  lease  expired  in  1817 ;  no  settiement  ot 
accounts  took  place ;  but  P.,  witiiont  the  authority  of  the  paupor,  then  hired  a  honae 

(b)  Hughes,        ;  Overseers  of  Chatham,  Eesp.,  ante,  p.  64. 

ja)  ating  Ck).Xitt  42 ;  BolL  Abr.  844;  Show.  Pari  Ca.  161.  And  see  2  Hayes, 
on  C(mv^ancing,  &c.  38,  n.  5^  ed. 
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in  H.  at  the  yeuly  rent  of  181,  to  which  the  pauper  and  his  family  removed,  and  they 
raided  there  for  more  than  two  years.  The  pauper  never  paid  any  rent  or  taxes,  but 
P.  was  rated  and  paid  the  rent  and  taxes  ;  and  it  was  held  that  the  pauper  gained  a 
ntdemeot  in  H.  by  the  occupation  of  the  house.  In  Hex  v.  The  InhabUaaUs  of  iMcmheath 
(1  R  &  C.  531 ;  2  D.  &  R.  816),  the  master  of  a  charity  school,  who  was  removable 
from  his  office  at  pleasure,  resided  for  seven  years,  rent  free,  in  a  house  of  the  annual 
valos  of  lOL,  where  other  parish  schoolmasters  had  resided  before.  Part  of  the  house 
be  undraiet  to  the  parish  at  an  annual  rent,  and  it  was  held  that  this  was  a  c(Hning 
to  settle  upon  a  tenement  of  the  value  of  lOL  per  annum,  within  the  meaning 

of  the  13  &  14  Gar.  2,  c  12;  and  that  the  pauper  thereby  gained  a  settlement 
Hdroyd  J.  observed  in  that  case,  "  I  think  that  the  schoolmaster  was  tenuit  at  will 
<tf  this  house.  The  legi^  possession  of  the  house  xna  in  him,  and  not  in  ^e  lord  or 
receiver  of  the  manor.  Rex  v.  FiUon^ktf  (1  T.  B.  468),  there  cited,  is  to  the  same 
efiect  In  Rex  y.  (hmfield  (Ry.  &  Moo.  C.  C.  42),  the  occupation  of  a  house  by 
a  party  who  was  a  toll-collector,  and  stood  in  the  situation  of  a  servant  to  his 
ODjdoyers,  was  held  sufficient  to  support  an  indictment  for  burglary  in  the  house 
whuh  was  described  as  the  dwelling-house  of  the  collector.  The  appellant  would  be 
tenant  at  will  to  the  commissioners,  even  if  their  discretion  were  not  fettered ;  but  the 
case  is  much  stronger  when  their  will  is  restrained  by  the  fact  that  the  appellant 
cannot  be  dismissed  during  good  behaviour.  [Maule  J.  Where  does  it  appear  that 
he  is  appointed  during  good  t>ehaviour  1]  It  is  to  be  gathered  from  the  third  section 
of  the  10  6.  4.  [Maule  J.  That  section  does  not  appear  to  restrict  the  lords  of  the 
admiralty  to  appomtments  during  good  behavwur.  Is  there  any  necessity  that  a  party 
vvxanted  sui^eon  to  the  hospiw  must  ooutinue  so  for  life  1  Supposing  he  became 
cwl  or  blind.]  Probably  he  would  be  in  the  same  situation  as  the  rector,  and  would 
be  ccnnpelled  to  perform  his  duties  by  deputy.  [Maule  J.  The  case  of  the  rector  may 
be  ]m>vided  for  by  the  ecclesiastical  law,  with  which  we  are  not  acquainted  (c).] 

(The  argument  upon  the  second  point  raised  by  the  revising  barrister,  as  to  the 
NifllcieDcy  of  the  payment  of  the  rates,  is  omitted,  as  the  court  did  not  pronounce  any 
[119]  opinion  upon  it.  Litt.  S.  334 ;  Co.  Litt  206  a. ;  18  Yin.  Abr.  tit.  Katihabitio; 
tWfc»  V.  Morris  (2  Stark.  N.  P.  C.  677),  B.  v.  Lmoer  Record  (1  B.  &  Ad.  75,  ante,  47), 
A  V.  Opauhav  (1  W.  Bla.  463  ;  Burr.  Sett  Ca.  622),  and  6  &  7  Vict  c.  18,  s.  75,  were 
cited  on  the  part  of  the  appeUant ;  and  ^  v.  Soidh  KUvingUm  (3  G.  &  D.  157),  IL  v. 
Bridgwrih  (10  A.  £.  66 ;  2  P.  &  D.  317),  and  JZ.  v.  Melxmbjf  (12  A.  &  K  687),  on 
the  port  of  the  respondeat). 

Kindbake  for  me  respondent  The  appcuntment  of  the  ^ipellant  is  clearly  not  an 
ofBee.  There  is  nothing  to  distinguish  this  from  the  common  case  of  master  and 
■ervant  The  appeUant  is  similar^  situated  to  the  sui^eon  of  any  other  hospitd. 
He  is  paid  by  a  salary  under  the  act  of  parliament  It  is  not  the  case  of  an  annexa- 
tioD  of  a  house  to  an  office.  The  lords  of  the  admiralty  may  change  the  lodgings  of 
Uie  surgeons,  or  may  provide  them  wiUi  a  residence  elsewhere  and  furnish  them  with 
kdging-money.  A  parish  clerk  or  a  schoolmaster  does  not  vote  in  respect  of  his  office. 
If  a  parish  clerk  is  in  possession  of  lands  of  the  value  of  40s.,  an  old  endowment  will 
be  {weaumed,  and  he  is  considered  as  a  freeholder ;  and  in  that  way  only  is  he  entitled 
to  vote.  So,  the  schoolmaster.  IL  v.  Lakenkeath  (supra,  1 1 7),  established  that  a  pariah 
adioofanaster,  so  far  from  having  a  freehold,  was  only  a  tenant  at  will ;  the  case  is 
therefore  directly  opposed  to  the  doctrine  set  up  in  me  first  branch  of  the  argument 
oo  the  other  sicw  (^  In  Bex  r.  Cheditim  no  service  was  to  be  rendered.  Hare,  the 
oocopation  is  in  resfwct  of  service  only. 

Byles  Serjt  was  heard  in  reply. 

[1201  TiNDAL  C.  J.,  now  delivered  the  judgment  of  the  court 
Ind^  veriiig  our  opinion  upon  a  former  case,  in  which  Hughes  was  the  appellant, 
and  the  overseers  of  the  parish  of  Chatham  were  the  respondents  (ante,  p.  64,  77),  we 

(e)  In  The  Foimtains  Abbey  case,  M.  9  H.  6,  fo.  32,  pi.  3,  Paston  J.  says,  "  If  a  man 
many  his  mother,  this  is  a  lawful  marriage  with  us  till  it  be  defeated ;  for  when  tihe 
banns  and  espousals  are  made  in  facie  ecclesisa,  that  is  sufficient  for  us ;  and  it  does  not 
hdong  to  us  to  inqiure  whether  this  is  a  lawful  marriage  or  not. 

(t)  An  et^uitable  estate  being  sufficient,  a  puty  who  is  merely  tenant  at  will  at  law 
is  often  qualified  to  vote  as  cestui  qui  trust  of  the  freehold,  copyhold  or  leasehold ;  see 
2  Hayes  on  Gonveyanoin^  &a  38,  6th  ed. 
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laid  down  at  some  length  the  principle  upon  which  we  thought  the  clase  of  cases  to 
which  the  present  appeal  belongs,  ought  to  be  decided ;  and  we  drew  the  distanetkiai 
between  those  oases  where  officers  or  servants  in  the  employment  ai  government  are 
permitted  to  occupy  a  house  belonging  to  the  government  as  part  remuneration  for 
the  services  to  be  performed,  and  uiose  in  which  the  places  of  residence  »re  selected 
by  the  goTemmen^  and  the  officera  or  servants  are  required  to  occupy  tbem,  with  a 
view  to  the  more  efficient  performance  of  tbe  duties  or  services  imposed  upon  tiiem. 
Upon  that  occasion,  we  declared  our  opinion  to  be  that  those  [officers  or  smrants  who 
feU  within  the  first  description  might  properly  be  considered  to  occupy  as  tenantB, 
although  the  residence  was  allotted  to  them  as  such  officers  and  servants,  and  although 
they  might,  if  such  residence  had  not  been  allowed  to  them,  have  had  an  additional 
allowance  for  lodging-money  ;  whilst  at  the  same  time,  we  stated  that  the  relation  of 
landlord  and  tenant  could  not  be  created  by  the  appropriation  of  a  particular  bouse  to 
an  officer  or  servant  as  his  residence,  where  such  appropriation  was  made — with  a 
view,  not  to  the  remuneration  of  the  occupier,  but  to  the  interest  of  the  employer,  and 
to  the  more  effectual  performance  of  the  service  required  from  such  officer  or  aernnt : 
upon  the  same  principle  as  the  coachman  who  is  placed  in  rooms  of  his  master  over 
the  stable,  the  gardener  who  is  put  into  a  house  in  the  garden,  or  the  porter  who 
oocupies  tjie  lodge  at  a  park  gate,  cannot  be  considered  to  occupy  as  tenants,  but  as 
servants  merely  [121]  whose  possession  and  occupation  is  starictly  and  properly  that 
of  their  masters. 

In  deciding  therefore,  the  present  appeal,  we  have  only  to  consider  within  which 
of  the  two  classes  the  present  case  ranges  itself. 

It  is  found  by  the  case  that  the  appellant  is  the  surgeon  of  Greenwich  Hospotal ; 
that  the  house  which  he  occupies  is  in  the  infirmary;  that  he  occupies  it  as  such 
surjgeon.  Now,  the  nature  of  the  office  of  surgeon  to  the  hospit^  is  such,  that  a 
residence  in  some  known  and  certain  dwelling  may  reasonably  be  required  for  the  due 
performance  of  the  duties  of  his  office.  But  it  is  further  found  that  he  was  jplaeed  in 
it,  when  he  was  first  ajHXHnted  (nineteen  yeus  ago),  and  that  he  has  continaed  to 
occupy  it  ever  once,  «ia  that  it  is  the  house  spinopriated  to  the  surgeon  for  the  thus 
being.  And  lastly  it  is  found,  by  the  revising  burister,  that,  by  the  regalataons 
estal^ished  by  the  lords  commissioners  of  the  Mmiralty,  the  ofiicers  of  the  boepdtal 
having  apartments,  are  to  inhabit  those  assigned  to  them,  and  that  no  exchangee,  or 
other  appropriations,  are  to  be  made,  without  permission. 

The  revising  barrister,  upon  this  state  of  the  evidence  before  him,  appears  to  have 
come  to  the  conclusion  t^t  the  appellant  does  not  occupy  this  house,  simply  by  per- 
mission of  the  government,  and  as  part  of  the  remuneration  for  his  services  as  BorgeoOj 
but  that  he  is  required  to  occupy  this  house,  with  a  ^new  to  the  more  efficient  jwr- 
formance  of  the  duties  of  his  office ;  and,  consequently,  that  there  was  no  oocupatioa 
by  him  in  the  legal  relation  of  tenant  to  a  luidl(»d.  And,  upon  the  state  of  nets  ao 
brought  before  the  revising  barrister  and  set  out  upon  the  case,  we  cannot  say  he  has 
come  to  a  wrong  conclusion  in  point  of  law. 

One  ground  of  argument  token  by  the  oounsel  for  the  iq^pellant  was,  that  the 
fmpellant  might,  upon  the  [122]  facta  stated  in  the  case,  be  considered  as  t^ie  owner. 
But  we  think  the  facta  therein  stated  shew  that  the  lords  commissioners  of  the 
admiralty  (a)  are,  within  the  proper  legal  sense  of  the  word,  the  owners  of  the  house, 
too  clearly  to  admit  of  an  argument. 

As  we  hold  the  decision  to  be  right,  by  giving  effect  to  the  first  objecticm  against 
the  appellant's  right  to  vote,  that  is,  by  holding  there  is  no  occupation  as  tenant,  it 
becomes  unnecessary  to  consider  the  second  objection,  which  relates  to  the  mode  of 
paying  the  occupier's  rates. 

We  therefore  think  that  the  dedsion  of  the  revising  barrister  must  be  affirmed. 

Dedsion  affirmed. 

End  of  Gases  upon  Appeal  from  the  DeouBion  ol  BeviaiDg  Batristfirs. 

(a)  By  the  7  &  8  W.  3,  c.  21,  it  is  recited  that  the  Crown  had  granted  the  site  ol 
the  intended  hospital  to  trustees  and  commissioneis  and  their  heirs;  and  by  the 
10  Q.  4,  c.  25,  ss.  2  and  21,  tdl  the  real  property  of  the  hospital  is  vested  in  the  oom- 
missiooers.    And  see  64     3,  o.  110. 
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{1S3]  Cases  Argubd  and  DxrsRHmiED  in  thk  Court  of  CoitMON  Plbas,  in 
Hilary  Term,  in  thb  Sixth  Year  of  the  Reign  of  Victoria. 

The  iudm  who  usually  sat  in  bank  during  this  term  were,  Tindal  C.  J., 
CohmaD  J.,  Erakine  J.,  Idaule  J. 

Grant  v.  Moser.  Jan.  18,  1843. 

[S.  C.  6  Soott,  N.  R  46;  2  D.  N.  S.  923;  12  L.  J.  C.  P.  146.} 

To  a  declaration  for  false  imprisonment^  the  defendant  pleaded  that  the  plaintiff  with 
force  Mid  arms  came  to  the  door  of  the  defendant's  house,  and  with  great  force  and 
violeDce  attempted  to  enter  against  the  will  of  the  defendant,  and  wilfully  and 
Tsntonly  rang  the  door  bell,  without  lawful  occasion,  and  made  a  great  noise  and 
disturbance,  to  the  annoyance,  and  disturbance  of  the  defendant,  and  against  the 
pnoe  of  the  Queen,  and  (after  request  to  cease),  continued  making  such  uoiBe,  &c. 
vithont  any  lawful  excuse ;  and  thereupon  the  defendant,  in  order  to  preserve  the 
peace  and  restore  good  order  and  tranquillity  in  his  house,  gave  the  plaintiff  in 
charge  to  a  policenuui: — ^The  plea  was  held  bad,  as  not  shewing  that^  at  the 
time  die  plaintiff  was  given  in  charge,  he  was  committing  a  breach  of  the  peace,  or 
that  there  was  reasonable  ground  for  apprehending  l^t  a  breach  of  the  peace 
would  be  oommifeted. 

IVespasB  for  false  impriaonment  The  declaration,  after  stating,  in  the  usual  form, 
n  aasamt  upon,  and  the  imprisonment  of,  the  plaintiff,  at  a  pobce  station,  [124]  on 
the  9th  of  April  1842,  proceeded  to  allege  that  the  defendant  detained  the  plaintiff  in 
pmon  for  a  long  time,  to  wit,  &c.,  and  until  the  plaintiff,  in  order  to  obtain  his 
QBcharge  from  such  custody,  was  afterwards,  to  wit,  on  the  10th  of  April,  in  the 
year  af<H*e8aid,  forced  and  obliged  to  procure  bail  and  surety  for  his  appearance  at  a 
owlropolitan  police  court,  to  wit,  the  Marylebone  police  court,  on  the  11th  of  April 
next,  to  answer  a  certain  charge,  to  wit,  for  breach  of  the  peace,  to  be  t^en  and  there 
preferred  against  him  by  the  defendant;  that  the  plaintiff  did  then,  to  wit,  on  the 
10th  of  April,  in  order  to  obtain  his  discharge  from  the  said  imprisonment,  procure 
Thomas  Shaw,  of,  &c.,  to  be  bis  bail  and  surety  for  his  appearance  at  the  said  police 
court  aionaaid,  and  did  then,  together  with  the  said  T.  S.,  enter  into  a  certain 
ntoffomaoe  in  a  certain  penal  sum  for  his  ap^rance  at  the  said  police  court  as 
iftmsaid  :  by  means  of  which  premises  the  plain&ff  was  forced  and  obliged  to  attend, 
lod  did  necessarily  attend,  on  the  11th  of  April,  at  the  said  police  court  to  answw 
the  said  charge  of  the  defendant,  and  was  then  and  there  detained  in  waiting  until 
the  said  charge  could  be  heard,  and  under  examination  upon  the  said  charge,  for  a 
kng  tame,  to  wit,  twelve  hovm  then  next  following.  Special  dama^  to  the  plaintiff 
in  preventiDg  his  attending  to  his  business  of  a  cabinet-maker,  and  in  the  expense  in 
|«ocurine  the  said  bail  ana  surety  and  his  disoharge  from  the  said  imprisonment,  and 
m  defencUng  himself  from  the  said  charge,  &c. 

Third  plea.  As  to  assaulting  the  {wintiff,  and  taking  him  to  a  police  station,  and 
detKiniiig  him  iu  prision-^that^  mfore  and  at  the  said  time  when,  &c,  to  wit,  on  the 
dsy  and  year  in  toe  declaration  in  t^at  behalf  mentioned,  the  defendant  was  lawfully 
possessad  ai  a  certain  dwelling-house,  situate  in  the  parish  of  St  Marylebone,  in  the 
emnty  oi  Middlesex,  and  Imown  as  No.  [126]  63  Mortamer  Street,  Cavendish  Square, 
in  the  mad  parish ;  and,  the  defendant  being  so  possessed  thereof,  the  plaintiff,  just 
hefwe  the  said  time  when,  &o.,  to  wit,  on  the  day  and  year  in  the  declaration  in  that 
behalf  mentioned,  with  force  and  arms,  came  to  the  door  of  the  said  dwelling-house, 
ud  did  then,  with  gr«at  force  and  violence,  attempt  and  endeavour  forcibly  to  enter 
the  said  dwelling-house  of  the  defendant,  and  then,  with  great  force  and  violence, 
Tilfally  and  wantonly  ran^  the  door-bell  of  the  said  dwelling-house  of  the  defendant ; 
ud  the  {daintiff  then  having  no  lawful  occasion  to  go  into  the  said  dwellin^-honse 
<tf  the  defendant,  and  having  no  lawful  occasion  to  speak  to  or  converse  with  any 
psnou  then  being  in  Hhe  said  dwellir^-house  of  the  defendant,  and  having  no  right  to 
ONumd  mtrance  into  the  said  dwelfing-house  ot  the  defendant,  made  a  great  noise 
anddiitiirbuice  "bekm  uid  at  t^  door  of  tiie  said  dwelling-house  of  the  d^endant  to 
Ae  gnat  annoyance  and  diBtorbanoe    the  defendant  and  his  fomily,  and  against  l^e 
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peaoe  of  our  Lady  the  Queen :  whereupon  the  defendant  th«n  reqneeted  ti»  plamtiff 
to  cease  ringing  the  stud  door-bell  of  the  said  dwelHng-house,  ana  to  cease  and  dis- 
oontinne  making  audi  noise  and  disturbance  as  aforesaid,  which  he  die  plaintiff  then 
wholly  refused  to  do,  and  continued  making  the  siud  noise  and  disturoaooe,  and  so 
with  force  and  violence  wilfully  and  wantonly  ringing  at  the  door-bell  of  ti^  8ud 
dwelling-house  of  the  defendant  as  aforesaid,  without  any  lawful  excuse  for  so  Adag, 
for  a  long  space  of  time,  to  wit,  for  the  space  of  one  hour ;  and  thereupon  the  defen- 
dant^ in  order  to  preserve  the  peace,  and  restore  good  order  and  tranquillity  in  his 
said  house,  then  gave  charge  of  the  plaintiff  to  a  certain  policeman,  to  wit,  one  John 
Murray,  the  said  policeman  then  being  a  constable  belonging  to  the  metn^titan 
police  force,  and  then  requested  the  said  policeman,  so  being  such  constable  as  afore- 
said, to  take  the  [126]  plaiutaff  into  his  custody  to  be  dealt  wit^  according  to  low ; 
and  the  said  policeman  so  being  such  constable  as  aforesaid,  at  such  request  of  Uie 
defendant  as  i^oresaid,  then  gently  laid  his  hands  on  the  plamtiff  for  the  cause  afore- 
said, and  did  then  take  Uie  puuntiff  into  his  custody,  in  order  to  carry  and  convey  him 
to  the  said  metropolitan  police  court,  to  wit,  the  Marylebone  Police  Office  aforewid, 
to  be  there  dealt  with  according  to  law,  for  his  said  offence  and  breach  of  the  peace ; 
and,  because  it  was  then  late  at  night,  and  an  unseasonable  time  for  the  said  policeman 
to  carry  and  convey  the  said  plaintiff  to  such  metropolitan  police  office  as  aforeaaid, 
the  said  policeman,  so  being  such  constable  as  aforesaid,  for  that  reason,  and  for 
cause  aforesaid,  did  necessarily  and  unavoidably  force  and  compel  the  plaintiff  to  go 
as  a  prisoner  and  in  custody  into,  through  and  along  the  said  public  streets  and  hi^ 
ways  unto  t^e  said  police-statiou  in  the  declaration  mentioned,  the  same  being  the 
nearest  police-station  to  the  said  dwelling-house  of  the  defendant,  and,  inasmuch  as 
t^e  day  next  following  such  takine  of  the  plaintiff  into  custody  as  atoMBud  wm 
Sunday,  did  necessarily  and  unavoioably  then  and  there  imprison  the  plaintiff  for  the 
time  in  the  decluntaon  mentioned,  and  until  he  the  pUuntiff  did  procure  such  bail  and 
surety  as  in  the  declaration  in  that  behalf  mentioned,  and  did  aiiterwards,  to  wit,  oo 
the  11th  of  April  in  the  declaration  in  that  behalf  mentioned,  force  and  oblige  the 
plaintiff  to  attend  at  the  said  police  court  in  the  declaration  in  that  behalf  mentiwed, 
to  answer  the  said  charge  of  the  defendant,  and  did  there  then  neoessaril;  and 
imavoidably  detain  the  plaintiff  for  the  said  time  in  the  declaration  in  that  behalf 
mentioned,  as  he  lawfully  might  for  the  cause  aforesaid ;  which  were  the  same  alleged 
trespasses  in  the  introductory  part  of  that  plea  mentioned,  and  whereof  the  plaintiff 
had  above  complained  against  the  defendant.  Verification. 

[127]  Special  demurrer,  assigning  for  causes — ^that  it  did  not  iqipear  in  or  hy  tlw 
aaidplea  that  the  plaintiff  was  committing  any  breach  of  the  peaoe  at  the  time  he  wn 
given  in  chai^  by  the  defendant  to  the  said  police  otmstable,  or  tiiat  than  was 
reasonable  ground  to  apprehend  that  he  would  commit  any  breach  of  die  peace,  or 
that  it  was  necessary  to  preserve  the  peace  that  the  plaintiff  should  be  given  into 
custody  as  aforesaid ;  that,  for  any  thing  that  appeared  in  or  by  the  said  plea,  the 
aud  supposed  breach  of  the  peace  might  have  wholly  ceased,  and  there  might  han 
been  no  reason  to  apprehend  a  repetition  or  continuation  thereof  at  the  time  the 
defendant  gave  the  plaintiff  in  charge  to  the  said  police  constable ;  that  the  d^endaot 
had  no  authority  by  law  to  arrest  or  imprison  or  give  the  plaintiff  in  charge  to  a 
constable  in  order  that  he  might  be  punished  for  a  past  breach  of  the  peace,  as  stated 
in  the  plea,  but  only  in  order  to  prevent  him  from  conunittang  a  breach  of  the  peace 
(vide  ante,  vol.  ii.  461) ;  and  it  should  have  appeared  distinotfy  clearly  in  and  by  the 
said  plea  that  there  was  good  uid  probable  reason  to  suspect  that  the  plaintiff  would 
commit  a  breach  of  the  peace  unless  he  were  lurested  and  imprisoned ;  that  it  did  not 
appear  in  or  by  the  said  plea  that  the  said  noise,  disturbance  and  ringing  at  the  said 
door-bell,  which  it  was  alleged  the  plaintiff  made  after  the  request  of  the  defendant 
in  the  plea  mentioned,  was  made  by  the  plaintiff  in  breach  of  the  peace  of  our  Lady 
the  Queen ;  that  it  did  not  appear  in  or  by  the  said  plea  that  either  the  defendant  or 
the  police  constable  saw  or  had  view  or  heard  the  s^d  noise,  disturbance,  or  rineing ; 
that  tJiesaid  rii^ing  of  the  door-bell  was,  at  the  most,  a.  mere  civil  trespass,  sad  for 
which  tiie  defenfumt  could  not  proceed  criminally  against  the  plaintiff^  and  oould  not 
even  require  from  him  surety  of  the  peace ;  that  it  did  not  ^pear  that  the  defmdant 
[128]  attempted  to  justify  the  arreat  and  imprisonment  of  the  plaintiff'  under  aoy 
statute,  but  by  virtue  of  the  common  law,  and  the  comnum  lav  does  not  ffve  tte 
defoidant  any  authority  to  arrest  or  impriacm  the  plaintiff  under  the  nrcunutuieM 
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stated  in  the  plea ;  and  that  it  did  not  appear  that  either  the  defendant  or  the  constable 
bad  authority  to  arrest  or  imprison  the  plaintiff  under  any  statute,  since  it  did  not 
^ipear  that  the  supposed  offence  was  committed  by  the  plaintiff  in  any  thoroughfare 
or  public  place,  or  within  the  limits  of  the  metropolitan  police  district,  or  that  the 
jjaintiff,  by  ringing  the  said  door-bell,  wilfully  and  wantonly  disturbed  any  inhabitant 
U  uy  dwelling-house  (a).  J oinder. 

Bompas  Serjt.,  for  Uie  plaintiff.  The  question  raised  by  the  pleadings  amounts  to 
DO  more  than  this,  whether  the  ringing  at  a  door-bell  amounts  to  a  bre^h  of  the  peace, 
to  as  to  justify  the  arrest  of  a  party  by  a  private  individual ;  Hawk.  P.  C.  bk.  1,  o.  63, 
>.  11.  [TIMndfU  C.  J.  Hie  defendant  certainly,  instead  of  pleading  evidence,  ought 
to  have  alleged  that  the  plaintiff  was  c(mimitting  a  breach  of  the  peace.]  The  mea 
desrly  does  not  shew  any  breach  of  the  peace.  In  Timothf  v.  Simp^  (1  C.  M.  &  K 
757,  5  Tyrwh.  244),  the  plea  justifying  the  imprisonment  of  the  plaintiff,  alleged  that 
an  affray  bad  been  committed.  [Cresswell  J.  And  it  appeared  that  there  was  danger 
of  [129]  its  immediate  renewal.]  So  in  Ingle  v.  Ml  (1  M.  &  W.  516.  Tyrwh.  &  G. 
801)  the  plea  shewed  an  existing  riot  or  unlawful  assembly.  [Tindal  G.  J.  The 
disturbance  mentioned  in  this  plea  may  have  taken  place  at  midnight]  It  is  not 
stated  that  it  did.  If  the  ringing  mentioned  in  the  plea  lUUOuntB  to  a  breach  of  the 
pence,  the  ringing  for  one  minute  would  equally  do  so ;  as  the  time  makes  no  difference. 
If  t  party  is  in  toe  house  of  another  and  will  not  go  out  on  request,  the  owner  of  the 
house  nuy  tarn  him  out  by  force  ;  but  he  cannot  give  him  in  custody  unless  there  has 
been  an  actual  breach  of  the  peace  (see  Lewis  v.  Arnold^  4  C.  &  P.  364).  In  CMim 
V.  HuAitgon  (3  M.  &  W.  477)  the  plea  expressly  alleged  that  the  pluntaff  was  making 
s  noise  and  disturbance  in  the  defendant's  shop,  in  breach  of  the  peace.  [Tindal  C.  J. 
The  jdea  here  alleges  that  the  plaintiff  was  making  a  noise  and  disturbance  at  the 
defendant's  house.]  The  slightest  ringing  would  satisfy  that  averment.  Suppose  the 
jdaintaff  had  rung  to  inquire  if  some  particular  person  lived  there :  would  that  have 
justified  the  defendant  in  giving  him  in  custody  7  There  is  no  averment  of  any  alarm 
to  the  neighbourhood,  or  even  that  the  house  was  situated  in  a  public  thoroughfare. 
[Tindal  C.  J.  The  court  certainly  cannot  take  judicial  notice  mat  Mortimer  Street 
is  a  thoroughfare;  although  the  word  "street" — ^via  strata— would  rather  imply 
a  thoroughfare.  But  the  real  vice  in  the  plea  is  that  it  does  not  allege  in  distinct 
terms  that  diere  was  any  breach  of  the  peace.]  Nor  is  it  averred  that  any  was  appre- 
hended. Even  if  there  had  been  a  ln«ac&  ot  the  peace,  a  constable  could  not,  at  common 
kw,  take  the  offender  in  oiutody  unless  a  repetilaon  of  the  offence  were  apprehended. 

[130]  Talfourd  Serjt.,  for  the  defendant  It  is  submitted  that  the  plea  sufficiently 
discloses  a  breach  of  the  peace  at  the  time  of  the  arrest.  After  stating  that  the  plaintiff 
"with  force  and  arms"  came  to  the^house  and  violently  rang  the  bell,  and  continued 
»  doing  after  being  requested  to  desist,  it  states  that  "  thereupon  "  (which  must  mean 
instonCer)  the  defendant  gave  him  in  charge.  In  Saynes  v.  Brewster  (2  Q.  B.  375 ; 
I  G.  &  D.  669)  a  plea  justifying  the  plaintiff's  arrest  for  creating  a  disturbance  by 
npping  at  the  defendant's  door  was  held  bad  because  it  appeared  that  the  disturbance 
was  over  at  the  time  of  the  arrest.  [Tindal  C.  J.  And  that,  although  the  plea  stated 
that  the  defendant  gave  the  plaintiff  in  charge  "in* order  to  preserve  the  peace." 
Creaswell  J.  What  allegation  is  there  in  this  plea  of  any  thing  having  been  done  in 
Ivndi  of  tile  peace fj  It  a^\e^  that  the  disturbance  took  plwe  "against  the  peace 
of  oar  Lady  the  Queen."  [Tindal  C.  J.  Those  are  mere  verba  sonantia.  One  party 
cannot  arrest  another  for  a  mere  unlawful  act  Cresswell  J.  Every  trespass  is  laid 
H  a  breach  of  the  peace.  Suppose  the  pliuntiff  had  blown  a  horn  in  the  front  of  the 
dflfendMif  a  house,  that  might  have  been  a  breach  of  the  metropolitan  police  act  (2  &  3 

(a)  The  metropolitan  police  act  (2  &  3  Vict  c.  47),  sec.  54,  enacts  '*  that  every 
peraon  shall  be  liable  to  a  penalty  of  not  more  than  forty  shillings,  who,  within  the 
mnits  of  the  metropolitan  police  district,  shall,  in  any  tJboroughrare  or  pubtic  place^ 
cnnmit  any  of  the  following  offences ;  that  is  to  say. 

'*  16.  Every  person  who  shall  wilfully  and  wantonly  disturb  any  inhabitant  by 
pnlline  or  ringing  any  door-bell  or  knocking  at  any  door  without  lawful  excuse :  .  .  . 

"And  it  shall  be  lawful  for  any  oonstable  belonging  to  the  metropolitan  police 
fone  to  tak»  into  custody,  without  warranty  any  person  who  shall  commit  any  suca 
flffmoe  witbin  view  of  any  such  constable." 
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Vict,  c  47.  See  sect.  54,  div.  14) ;  but  it  would  not  have  been  a  breach  trf  the  peue. 
Tiodal  C.  J.  To  make  this  a  ^ood  defence  there  should  be  a  direct  aUraHtkm  eidw 
of  a  breach  of  the  peace  committing  at  the  time  of  siviiig  the  plaintiff  mto  cutod/, 
or  that  a  breach  had  been  otanmitted,  and  tiiat  were  was  reasonable  gnond  hr 
apprehending  its  renewal.] 

The  leu^ed  serjeant  then  prayed  and  obtained 

Leave  to  amend. 


[131]  Thk  Wardens  and  Commonalty  of  the  Mystery  op  Fibhuonqkbs  ot 
THE  City  of  London  v.  John  Eobertson,  John  Gyllyatt  Booth,  Fkascis 
William  Staines,  and  Four  Otbebb.  Jan.  19,  1843. 

[S.  C.  6  Scott,  N.  R.  56;  12  L.  J.  C.  P.  186.  Discussed,  Copper  Mwer^  CmptufY. 
Fox,  1851,  16  Q.  R  237.  Referred  to,  South  of  Ireland  Co&y.  Company  v.  fr'aille, 
1868-69,  L.  R.  3  C.  P.  471  ;  L.  R.  4  C.  P.  617.  Biacussed,  Kidderminster  CorponSm 
V.  Hardwire,  1873,  L.  B.  9  Ex.  20.  For  subsequent  proceedings  see  1  C.  E  60; 
8  C.  R  970.} 

A  declaration  in  assumpsit  by  a  corporation,  stated  that  the  defendants  had  fureaeattid 
a  petition  to  the  House  of  Commons  for  leave  to  bring  in  a  bill  for  draioing  oerUin 
glob  or  waste  lands  in  Ireland,  the  introduction  of  which  bill  was  opposcn  by  du 
plaintiifs,  and  also  by  A. ;  and  that  by  a  certain  agreement  made  "  between  K  oo 
behalf  of  the  plaintiffs,  of  the  first  part,  C.  on  behaB  of  A.  on  the  second  part,  and 
the  defendants  of  the  third  part,  it  was  agreed  that  the  plaintiflfe  and  A  shooU 
withdraw  all  opposition  to  the  bill ;  that  the  clauses  therein  should  be  setUed  the 
Bolidtors  of  die  parties,  in  order  t^t  the  bill  m^ht  be  as  perfect  and  beneficid  ■ 
it  could  be  made ;  that  the  plaintdfis  and  A.  should  use  all  reasonable  means  and 
<Hideavour8  to  promote  the  progress  of  tlie  bill ;  diat  put  of  the  slob  shook!  be 
allotted  to  the  plaintiffs,  and  part  to  A. ;  that  the  defendants  w(nild,  on  the  pvaog 
of  the  acty  pay  the  plaintiffs  10001. ;  asid  that  the  defendants  would  pay  all  costs  <^ 
obtaining  the  act ;  that  by  a  memorwdum  indorsed  upon  the  agreement^  with  the 
consent  of  all  parties,  and  signed  by  D.  as  agent  to  the  defendants,  it  was  declared 
that  the  plaintiffs  and  A.  were  severally  and  jointly  bound ;  tiiat  t^e  lOOOL  was  to 
be  paid  to  the  plaintiffs  for  expenses  incurred  by  them  in  a  survey  and  for  plans, 
&C.  of  which  the  defendants  were  to  have  the  benefit ;  but  that  the  plans,  Sec  wtn 
to  be  returned  to  the  plaintiffs  if  the  10001.  were  not  paid.    The  declarataon  tbec 
stated,  that  in  consideration  of  the  agreement  and  memorandum,  and  (A  the  premisBi^ 
and  that  the  plaintiff  would  perform  all  things  in  the  said  agreement,  &c  on  Aor 
part^  the  defenduits  promised  to  inrform  all  uungs  therein  <hi  their  part,  so  far  ai 
concerned  the  interest  of  the  plaintifib  j  that  tiie  maintifis  ddHvered  vtB  plans,  Ac ; 
that  they  withdrew  all  opposition  to  the  bill ;  that  A  did  the  same,  &c,  whereof 
the  defendants  had  notice. — Held,  that  it  mi^t  be  inferred  that  the  contract  mi 
not  under  seal. — Held  also,  that  it  was  not  such  a  contract  as  would  fall  witliin  the 
exceptions  to  the  general  rule  requiring  corporate  contracts  to  be  by  deed.  But 
— Held  also,  that  the  contract  having  been  executed  on  the  part  of  the  corporataon, 
and  the  defendants  having  received  the  full  consideration,  the  latter  were  bound  by 
the  contract,  and  the  plaintiffs  were  entitled  to  sue  thereon. — Semble,  that  if  the 
contract  had  remained  executory,  the  fact  of  the  corporation  having  put  it  in  sinl 
would  have  amounted  to  an  admission  on  record  di  meir  liability  under  it^  so  as  to 
estop  them  from  disputing  such  liability  in  a  cross  acti(m. — Semble  ako^  that  up  to 
the  time  ot  the  corporation  adopting  the  contract  by  performing  the  cooditioo  on 
their  part^  t^ere  was  a  want  of  mutuality,  as  thw  could  not  be  combed  to  wdasm 
the  contract ;  and  consequently  that  the  defendiuitB  daring  that  interval  bad  the 
power  to  retract. — Held,  that,  the  interest  of  the  plaintiffs  and  of  A.  being  sevtnl, 
the  latter  was  properly  omitted  to  be  made  a  co-plaintiff. — Held  also,  that  the  agree- 
ment declared  upon  was  not  illegal  as  being  an  agreement  against  public  ^oltiey. — 
Held  also,  that  a  plea— that  the  bill  was  not  as  perfect  and  braeficial  as  it  might 
have  been  made,  was  no  answer  to  the  action. — Held  also,  t^t  the  oaaog  by  tte 
plaintiffs  of  all  reasonable  means  and  endeavours  to  procure  the  bill  to  pass,  was  not 
a  condition  precedent,  and  therefore  that  a  ^lea  traversing  that  avermwit  waa  bad. 
— Held  also,  that  a  plea  stating  that  the  plftin^ilth  had  presented  a  petitioB  to  ifa 
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Hoose  of  Lords  against  the  weamble  of  the  I»U  was  bad,  as  amountiiig  at  least  to 
aa  sigumeDtalave  teaverse  m  one  of  the  two  aTerments, — that  the  {wintifb  with- 
drew thdr  opposition,  and  that  they  used  aU  reasonable  means  to  promote  the  bilL 
— Semble,  that  a  plea  directly  tatverauig  tiie  avennentk  that  the  juaintiflb  withdrew 
tiieir  opposition,  was  good. 

Assumpsit.   The  first  count  of  the  declaration  stated,  that  before  and  at  the  time 
(tf  the  making  and  entering  into  the  articles  of  agreement  theredn-{132] -af ter  in  that 
eoant  mentioQed  and  set  forth,  a  petition  had  been  presented  to  the  House  of  Commons, 
uid  was  then  pending,  at  the  instance  and  on  behalf  of  the  defendants,  that  is  to 
ny,  for  leave  to  brin^  into  the  said  House  of  Commons  a  bill  for  draining  embanking 
ud  reclaiming  certain  slob  or  waste  lands  in  Lough  Swilly  and  Loiu;h  Foyle,  in 
the  counties  of  Donegal  ajid  Londonderry,  in  Ireland ;  that  the  plaint!^  before  and 
OBtil  and  at  the  time  of  making  of  the  said  articles  of  agreement  thereinafter  next 
■eataoned,  had  orooaed,  and  were  then  op^osin^  and  objected  to,  the  bringing  in 
sod  passing  ot  such  bill :  Uiat  one  Bobert  Ogilby  at  those  lames  also  objected  to^  and 
omieed,  tbs  introduction  of  Uie  same  bill,  separatdy  and  apart  from  Uie  plaintifib, 
ain  on  bis  own  behalf:  that  theretofore,  to  wit,  on  the  17th  of  March,  1838,  by 
oo^D  articles  of  agreement  in  writing  then  made  md  entered  into  by  and  between 
J.  D.  Towze,  for  and  on  behalf  of  the  plaintiffs,  therein  described  as  the  wardens  and 
annmonalty  of  the  mistery  [133]  of  fishmongers  of  the  City  of  London,  commonly  called 
the  Fishmongers'  Company,  of  t^e  first  part,  T.  G.  Kensit,  for  and  on  behalf  of  the 
aid  R  0.,  of  the  second  part^  and  the  defendants  of  the  third  part ;  after  reciting 
that  a  petition  had  then  lately  been  presented  to  the  House  of  Commons  at  the  instance 
ud  on  beh^  of  the  defendants,  the  parties  thereto  of  the  third  part,  for  leave  to  bring 
io  a  bill  for  draining,  embanking  and  reclaiming  the  slob  or  waste  land  in  Lough  Swilly 
and  Lough  Foyle,  in  the  said  counties  of  Done^  and  Londonderry  (being  the  petition 
dieninbefore  mentioned),  and  Hat  certain  proceedings  had  been  thereupon  had,  and 
tiist  tiie  plaintifb  and  ^e  said  R.  O.  were  then  respectively  seised,  pouessed  of,  or 
otherwise  entitled  to,  certain  lands  abutting  upon,  or  adjacent  to,  certain  parts  of  the 
•aid  alob  or  waste  Itmd  in  Lough  Foyle  aforesaid,  and,  in  respect  of  such  lands,  then 
were  or  claimed  to  be  entitled  to  the  mob  or  waste  land  adjacent  thereto,  and  to  certain 
rights  and  privileges  in,  over  and  upon  the  same ;  and  also  reciting  that  the  plainti& 
ud  the  said  R.  0.  then  objected  to  the  said  intended  bill,  and  the  powers  and  autho- 
rities thereby  sought  to  be  obtained,  as  injurious  to  their  said  respective  rights,  and 
had  by  their  agents  opposed  the  proceedings  necessary  for  the  intawluction  thereof 
into  Paiiiament  (being  the  opposition  by  the  plaintiffs  and  by  the  said  R.  O.  respec- 
tively, thereinbefore  mentioned)  it  was  by  the  said  agreement,  for  the  purpose  of 
preventing  the  expense  of  furdier  oppostticai  to  the  said  intended  bill,  and  for  settlii^ 
and  adjusting  the  rights  of  tiie  pluntifTs  and  R.  0.  respectively  to  Uie  said  sbb  or 
waste  land  so  sought  to  be  reclaimed,  mntually  agreed  by  and  between  the  said  parties 
to  the  said  agreement,  and  they  did  thereby  mutually  agree  each  with  t^e  others  and 
other  of  them,  in  manner  following  t^at  is  to  say,  that  the  plaintifis  and  the  said 
0.  should  respectively  withdraw  all  opposition  [134]  to  the  further  progress  of  the 
bill  to  be  brought  into  Parliament,  and  promoted  by  the  defendants,  the  parties  thereto 
<rf  the  third  part,  for  draining,  embanking  and  reclaiming  the  said  slob  or  waste  hmd 
in  Lough  Foyle  aforesaid ;  that  the  several  powers  and  authorities  to  be  granted  by 
the  said  bill,  and  the  several  clauses,  provisoes  and  restrictions  and  stipulations  therein 
to  be  contained,  should  be  agreed  upon  and  settied  by  and  between  the  solicitors  of 
the  said  parties  to  the  said  agreement  before  any  proceeding  should  take  place  there- 
npoD  in  committee  of  either  House  of  Parliament  to  the  intent  and  with  the  object 
ott  the  said  bill  mi^t  be  as  perfect  and  beneficial  for  the  interest  of  all  the  said 
parties  in  tJie  reclamation  of  tibe  sakldob  or  waste  land  as  it  could  be  made;  andtJiat, 
if,  in  framing  and  perfecting  the  said  bill,  any  difference  or  dispute  should  arise  between 
the  said  parties,  or  any  of  them,  in  regard  to  any  clause,  matter  or  thing  which  any  of 
the  said  parties  might  desire  to  insert  or  have  omitted  in  the  said  bill,  such  difference 
or  dispute  should  be  referred  forthwith  to  a  certain  person  in  the  said  agreement 
^scribed  as  P.  B.  Brodie,  Esq.,  of  Lincoln's  Inn  Fields,  for  bis  opinion  and  determina- 
tioD,  which  should  be  final  and  conclusive  on  the  said  parties ;  that  the  plainti^  and 
0.  respectively  should,  by  petition  or  otherwise,  at  the  expense  of  the  defendants, 
Bse  all  reasonahle  means  ana  endeavouis  to  promote  the  progress  of  the  biU,  and 
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procure  an  act  of  parliament  to  pass  thereupon ;  that  such  part  of  the  said  skb  or 
waste  land  as  was  opposite  to  the  plaintiffs*  estate,  bounded  by  the  canal  on  the  one 
side  and  by  Mr.  Maxwell's  property  on  the  other,  and  extending  to  the  site  ctf  the 
piioposed  emhonkment,  as  laid  down  in  Mr.  M 'Neil's  plan,  should  be  allotted  and 
given  to  the  plaintiffs ;  that  a  proportion  equal  to  one-tenth  pait  of  the  whole  the 
dob  or  waste  land  opposite  to  the  frontage  of  the  lands  of  the  said  R.  O.,  which  should 
be  ri36]  reclaimed  under  the  powers  of  uie  intended  act,  should  be  allotted  and  given 
to  tlie  said  R  0.,  such  proportion  of  the  said  slob  or  waste  land  to  be  pwrt  of  the  slab 
opposite  such  frontage  as  aforesaid,  and  to  be  selected  by  the  said  R.  O.,  and  Uie 
defendants,  with  due  regard  to  the  convenience  and  interest  of  the  said  R.  O.,  so  ^ 
as  the  same  could  be  accomplished  consistently  with  an  arrangement  for  the  cession 
of  further  portions  of  the  said  slob  entered  into  by  one  of  the  defendants,  witii 
certain  other  persons ;  it  being  understood  that  such  arran^ment  was  not  to  affect 
or  prejudice  any  right  of  the  said  R  0. ;  that  such  respective  allotments  or  p^nxl^ 
tions  should  he  absolutely  reserved  in  the  said  intended  act  to  the  jdidntifb  and  their 
successors,  and  to  the  said  R  O.  and  his  h^irs,  respeetavely,  free  and  indemnified, 
of  and  from  and  against  all  coBf»,  chatgea  and  expenses  attending  t^e  embanloD^ 
draining  and  reclaming  of  t^e  said  slob  or  waste  land,  or  any  otiter  charge,  stipda- 
tdon,  restriction  or  conoition  whatsoever :  and  the  defendants  did  also  in  and  by  the 
said  agreement  undertake  and  agree  that  they  would,  on  the  passing  of  the  said 
intended  act,  pay  to  the  plaintiffs  the  sum  of  lOOOL,  and  that  the  defendants  should 
and  would  pay  all  coste  and  expenses  of,  and  attendiuit  upon,  the  application  for  and 
obtaining  the  said  act :  and  lastly,  it  was  in  and  by  the  said  articles  agreed,  by  and 
on  the  part  of  the  plaintiffs  and  of  the  said  R  0.  that  the  aforesaid  proportions  or 
^otments  of  the  said  slob  or  waste  land,  wlun  redaimed,  which  should  be  allotted  to 
them  respectively  as  aforesaid,  should  be  received  and  taken  by  them  respectively,  in 
full  of  all  rights  and  elaims  of  the  phuntiffa  and  the  said  R  O.  respectively,  ch'  any  of 
their  respectiTO  tenants,  claiming  from  or  under  them  or  him,  in  respect  of  the  aid 
slob  or  waste  land ;  and  the  plaintiffs  and  the  said  R  O.  reopectively  would  protect  and 
indemnify  the  defendants  from  and  against  any  right  or  [136]  claim  derived  frran  or 
under  the  plaintifib  and  the  said  R  O.  respectively,  which  should  or  might  be  made 
by  any  of  their  said  tenants  respectively  in,  to,  or  upon  the  said  slob  or  waste  land, 
or  any  part  thereof,  save  and  except  as  to  any  contract  or  engagement  which  might 
have  been  then  entered  into  by  the  defendants,  or  any  or  either  of  them,  in  respect 
thereof :  That  after  the  making  of  the  said  articles  of  agreement,  to  wit,  on  t^e  said 
17th  of  March  1838,  by  a  certain  memorandum  then  written  and  indorsed  on  the  said 
articles  of  agreement,  by  and  with  the  consent  and  approbation  of  all  the  said  partias 
to  the  said  articles  of  agreement,  and  then  signed  by  one  J.  M.  Pearce  as  the  solicitor 
and  agent  of  the  defendants,  it  was  declared  to  be  understood  between  tiie  said  partiei 
to  t^e  said  utioles  of  agreement,  that  the  plaintiff  Mid  tiie  said  R  O.  were  only 
severally,  luid  not  jointly,  held  and  hound  for  t^e  fulfilment  of  tiie  aaid  agreement  on 
their  own  respective  parts,  but  not  for  each  other ;  aad  that  tiie  sum  oS  lOOOL  ao  io 
the  said  articles  of  a^ement  mentioned  to  be  paid  to  the  plaintiffs  was  for  certain 
costs  and  expenses  which  they  the  plaintiffs  had  been  put  to  during  the  then  present 
year,  partly  in  a  certain  survey  made  by  Mr.  M'Neil,  and  for  his  puns  and  valuatioDS, 
which  survey,  plans  and  valuations  the  defendants  were  to  have  the  benefit  of  ;  bat 
that  they  were  to  be  forthwith  returned  to  the  plaintiffs  if  the  siud  sum  of  lOOOL 
should  not  be  duly  paid  as  mentioned  in  the  said  agreement ;  and  it  was  also  thereby 
agreed  that  the  said  agreement  for  withdrawing  the  opposition  to  the  bill  and 
facilitating  the  same  as  in  the  said  artides  of  agreement  mentioned,  should  <wl7  be 
and  remain  in  force  for  the  then  present  session  of  parliament  1837-1838.    And  tint 
the  said  articles  of  agreement  and  the  said  memorandnm,  so  indorsed  thereoo  aa 
irforesaid,  having  been  so  made  as  aforesaid,  afterwards  to  wit,  on  the  said  I7th  of 
March  in  the  year  last  aforesaid,  in  consideration  thereof,  and  of  the  pre-flST^miaes 
aforesaid,  and  also  in  consideration  that  the  plaintiffs  would  then  observe,  perf<Mia, 
fulfil  and  keep  all  things  in  the  said  articles  of  agreement  and  memorandum  contained 
on  their  part  and  behalf  to  be  observed,  performed,  fulfilled  and  kept,  the  defendanta 
then  promised  the  plaintiffs  that  they  the  defendante  would  observe,  perfomk,  fulfil 
and  keep  all  things  in  the  said  articles  of  agreement  and  memorandum  contained  on 
their  ipext  and  behalf  to  be  olwerved,  performed,  fulfilled  and  kept,  so  far  as  concerned 
t^e  interest  of  the  phuntiffiL   That  thereupon  afterwardsj  to  wit^  on,  &&,  laat  afom> 


Digitized  by 


Google 


lUKHAUL     THE  fishmongers'  COMPANY  V.  BOBERT80N 


513 


nid,  «m1  on  tiie  foith  of  and  in  ponuance  of  the  terms  of  the  said  artioles  of  agree- 
ment and  memorandum,  they  the  plaintiffs,  confiding  &c.  did  deliver  to  the  defendants, 
ud  t^e  defendants  then  received  from  the  plaintiffs  the  eaid  survey  and  plana  and 
Tiluations  in  the  said  memorandum  mentioned,  and  being  of  great  value,  to  wit,  of 
the  value  of  1 0001. ;  and  the  defendants  then  and  from  thence  hitherto  have  actually 
liad  and  enjoyed  the  full  benefit  and  advantage  thereof  according  to  the  true  intent 
ud  meuiing  of  the  said  memorandum,  and  had  derived  ^reat  benefit  and  advantage 
therefrom ;  that,  from  the  time  of  t^e  making  of  the  said  articles  of  agreement  and 
nmtoFBndum,  and  the  said  promise  of  the  defendants  in  that  behalf,  and  on  the  faith 
thereof,  they,  the  plaintifiB,  did  witiidrsw  all  opposition  to  the  introduction  of 
aid  IhU,  in  the  said  articles  oi  wreonent  mentioned  and  referred  to,  into  parliament, 
ud  to  the  proceedings  of  the  d^endants  neoeaeary  fen-  that  purpose ;  and  tlut  the  said 
B.  0.  having  tkea  alw  in  like  manner  withdrawn  all  such  opposition  as  last  af  oraaid, 
thereupon  and  by  reason  of  tiie  withdrawal  of  such  opposition  to  the  introduction  of 
the  8ud  bill  as  aforesaid,  to  wit,  on  the  23d  of  March  1838;  and  during  the  said 
session  of  parliament  in  the  said  memorandum  mentioned,  they,  the  defendants, 
oh{13^tained  leave  to  bring  in  and  introduce  their  said  bill  into  parliament,  to  wit, 
iDto  the  House  <^  Commons :  and  the  same  bill  was  afterwards,  to  wit,  on  the  26th 
of  March  in  the  year  last  aforesaid,  accordingly  brought  in  and  introduced,  to  wit^ 
into  the  House  of  Commons,  and  there  promoted  by  the  defendaots,  that  is  to  say, 
for  dninin|^  embankins  and  reclaiming  uie  said  slob  or  waste  land  in  Lough  Foyle 
as  aforesaid;  which  said  bill  was  intituled,  and  in  fact  was,  "A  bill  for  draining  and 
embankiiig  certain  lands  in  Lou^  SwiUy  and  Loua^  Foyle,  in  the  counties  of 
Dooegal  and  L(md<»ideny,*'  and  was  and  is  the  sud  bill  so  intended  to  be  brought 
into  j^Morliunent,  and  promoted  by  the  defendants,  as  in  the  said  articles  trf  agreement 
mentioned,  in  pursuance  of  the  said  petition  therein  also  mentioned ;  that,  after  the 
bringing  in  of  the  said  last-mentioned  bill,  and  before  any  proceedings  took  place  in 
etnomittee  of  either  house  of  parliament  upon  the  powers  and  authorities  to  be  thereby 
mnted,  or  the  clauses,  provisoes,  restrictions  and  stipulations  therein  contained  or  to 
be  contained  or  any  of  them,  to  wit,  on  the  said  26th  of  Msoxih  1838,  and  on  divers 
days  and  times  between  that  day,  and  any  proceedings  taking  place  as  last  aforesaid 
in  committee  of  either  house  of  parliament,  the  sever^  powers  and  authorities  granted 
or  to  be  granted  by  the  said  lastrmentioned  bill,  and  the  several  clauses,  px)visoe8, 
nstrictaons  and  stipulations  therein  to  be  contained,  were  discussed  and  considered 
by  the  reepeotiTe  scuidtors  of  and  for  the  plaintifiis  and  the  sud  R.  O.  and  t^e  defen- 
ttttts  respectively,  to  the  intent  and  wiUb.  the  objeot  that  the  said  last-mentaoned  biU 
ni^t  be  framed  and  pwfected  so  as  to  be  as  perfect  and  benefidal  for  the  interest  of 
•0  the  said  parties  in  the  reclamation  of  the  said  slob  or  waste  land  as  it  could  be 
made,  according  to  the  time  intent  and  meaning  of  the  said  articles  of  agreement  and 
memorandum  ;  that,  in  framing  [139jl  sad  perfecting  of  the  said  bill  as  last  aforesaid, 
and  during  such  discussion  and  consideration,  divers  disputes  uid  differenoeA  having 
Hhen  arisen  between  the  said  {parties  in  regard  to  certain  clauses,  matters  and  things 
which  the  plaintiffs  and  the  said  R.  O.  aad  the  defendants  respectively  then  wishra 
to  insert,  and  to  cOTtain  other  clauses,  matters  and  things  which  the  plainti£Fs  and  the 
aid  R.  O.  and  the  defendants  then  respectively  wished  to  omit,  in  and  from  the  said 
lastfflentioDed  loU,  the  same  disputes  uid  differences  were  then,  to  wit,  on  the  4th  (ji 
Hay  in  the  year  last  aforesaid,  in  parsuuice  ot  tixe  said  araeement  in  that  behalf, 
fonhwitii  roferred      the  plaintiA  and  tiie  said  R.  (X,  ana  tiie  defendants  to  the 
nid  P.  B.  B.,  for  his  opioion  and  deterraioation :  that  a{terward^  and  heSote  any 
poceedinga  were  taken  thereupon  in  committee  of  either  house  of  parlitunent,  to  wit^ 
on  the  day  and  year  last  aforesaid,  the  said  P.  B.  R,  with  the  consent,  and  at  the 
request,  of  the  plaintiffs  and  the  said  B.  O.  and  the  defendants,  (the  plaintiffs  and  the 
taid  K.  O.  and  the  defendants  respectively,  then  mutually  agreeing  to  be  bound  and 
eoocluded  thereby,  as  to  the  said  matters  in  difference  and  dispute,)  did  give  his 
opinitMi  and  determination  uikhi  the  said  clauses,  matters  and  things  so  in  dispute  and 
mSSEH-fflioe,  and  referred  to  him  as  aforesaid ;  that  afterwards,  and  before  any  pro- 
eeedings  took  place  thereupon  in  committee  of  either  house  of  parliament,  to  wit,  on 
the  day  and  yeu  last  aforesud,  the  laat-mentioned  bill,  and  the  several  powers  juid 
antlMx^aea  to  be  thereby  granted,  and  the  several  clauses,  provisoes,  restriotions  and 
stipnlations  therein  to  oe  eontaihied  to  wit»  as  settled  and  detennined  by  the  said 
f.D.  R  aa  aforesud,  were  agreed  upon,  detwmined  and  settled  by  and  between 
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plainfciffB  and  the  said  R.  O.  and  the  defendants,  and  their  respectdve  BoKcitors,  to  wit^ 

to  the  intent  and  with  the  object  aforesaid ;  and  the  same  last-mentioned  lall  bo 
[140]  agreed  upon,  settled  and  determined  as  last  aforesaid  then  was  as  perfect  and 
benencial  for  the  interest  of  all  the  stud  parties  in  the  reclamation  of  the  said  slob  or 
waste  land  as  the  same  could  be  made,  according  to  the  true  intent  and  meaiuDg  ot 
the  said  articles  of  agreement  and  memorandum,  and  the  said  promise  of  the  ddea- 
dants :  that,  among  other  clauses,  provisoes,  restrictions  and  stipulations  contsioed  in 
the  said  last-mentioned  bill  so  settled  and  agreed  upon  as  last  aforesaid,  were  contsiDed 
divers  (daoses  and  stipulations  whereby  the  said  part  of  the  said  slob  or  waste  land 
which  was  bo  agreed  to  be  allotted  and  given  and  reserved  to  the  plaintiffs  as  therein- 
before was  mentioned,  was  and  would  be,  on  the  passing  of  the  said  bill,  as  so  settled 
and  agreed  upon  as  lut  aforesaid,  allotted  and  absolutelj  reserved  in  and  by  the  sad 
intended  act  to  the  plaintiffs  and  their  successors,  free  and  indemnified  of  aod  from  lod 
against  all  costs,  charges  and  expenses  attending  the  embanking  draining  uid  FeclaimiDg 
tiie  said  slob,  or  any  other  charge,  stipulation,  restriction  or  condition  whatsoever, 
according  to  the  true  intent  and  meaning  of  the  said  articles  of  agreement  and  memo- 
randum respectively  :  that  all  opposition  to  the  introduction  of  the  said  bill  into  pitfUa- 
ment  having  been  so  withdrawn  as  aforesaid,  and  the  same  bill  having  been  so  intitiduced 
into  the  House  of  Commons  as  aforesaid,  and  the  said  several  powers  and  authorities 
to  be  granted  by  the  said  bill  when  passed  into  a  statute,  and  the  several  clauses,  pro- 
visoes, restrictions  and  stipulations  to  be  therein  contained,  haWng  been  determined, 
agreed  upon  and  settled  as  last  aforesaid  by  and  between  tiie  plaintiffs  and  the  deltat 
dants  and  tiie  said  R.  0.,  and  their  respective  solicitors,  aoconiing  to  the  true  intent 
and  meaning  of  the  said  articles  of  agreement  and  memorandum ;  tiie^,  the  jdaintifia, 
further  confiding,  &c.,  did  thenceforth  continually  from  time  to  time,  and  at  all 
[141]  times  up  to  and  until  the  time  of  the  passing  the  act  of  parliament  thereinafter 
in  that  ooimt  mentioned,  use  all  reasonable  means  and  endeavours  to  promote  tin 
progress  of  the  said  bill  so  determined,  agreed  upon  and  settled  as  aforesaid,  and  to 
procure  an  act  of  parliament  to  pass  thereupon,  according  to  the  true  intent  and 
meaning  of  the  said  articles  of  agreement  and  memorandum ;  and  did  withdraw  all 
opposition  of  them,  the  plaintiffs,  to  the  progress  of  the  last-mentioned  bill,  according 
to  the  true  intent  and  meaning  of  the  said  articles  of  agreement  and  niemorandum ; 
and  that,  after  the  making  of  the  said  promise  of  the  defendants,  and  before  the  pass- 
ing of  the  act  of  parliament  lastly  above  referred  to,  to  wit^  on  the  1  Itfa  of  May  1838; 
they,  the  plainti^  did,  in  further  pursuance  of  the  said  articles  of  agreement,  and  on 
the  futh  of  the  said  promise  of  the  defendantis,  and  at  their  request,  present  a  petition 
to  the  House  of  Commons  in  favour  of  the  said  bill  so  brought  in  and  promoted  by  the 
defendants,  whereby  it  was  prayed  by  the  plaintiffs  that  the  stud  bill  might  pass  into 
a  law ;  and  that  they,  the  plaintiffs,  by  means  of  the  said  petition  and  otherwise,  did 
endeavour  to  promote  the  progress  of  the  said  lastrmentioned  bill,  and  to  procure  an 
act  of  parliament  to  pass  thereupon,  according  to  the  true  intent  of  the  said  articles  of 
agreement  and  memorandum^  that  the  said  R.  O.  did  also,  in  like  manner,  withdraw 
all  opposition  to  the  progress  of  the  said  bill  so  determined,  agreed  upon  and  settled 
as  aforesaid,  and  also  use  all  reasonable  means  and  endeavours  to  promote  the  progress 
of  the  said  last-mentioned  bill,  and  to  procure  an  act  of  parliament  to  pass  thereupoo 
as  last  aforesaid :  that,  through  and  by  metuis  of  the  plainti&  having  so  endeaTOured, 
and  in  and  about  their  stud  endeavours,  to  promote  the  progress  of  the  said  last 
mentioned  bill,  and  to  TO^)eure  an  act  of  parliament  to  pass  thereupon  as  aforesaid,  tbc^, 
the  [1421  plaintifis,  had  been  and  were  necessarily  put  to  and  ocoasioned,  and  obligad 
to,  uid  did  actually  incur,  sustain  and  pay,  certain  reasonable  and  proper  coats  and 
«xpense8,  amounting  to  a  large  sum  of  money,  to  wit,  1 2001. :  that  such  costs  and 
expenses  were  so  incurred  and  sustained  from  time  to  time  at  the  request  ci  the 
defendants,  and  during  the  said  session  of  parliament  in  the  said  memorandum 
mentioned :  that  afterwards,  and  during  the  said  session  of  parliament  in  the  said 
memorandum  mentioned,  and  long  before  the  commencement  of  this  suit,  to  wi^  on 
the  27th  of  July  1838,  the  said  last-mentioned  bill  so  brought  into  parliament  as  afore- 
said, with  divers  alterations  in  the  same,  and  additions  thereto,  and  which  had  not 
been  settled  or  agreed  upon  hy  the  phuntifis,  or  their  solicitor,  or  referred  to  or 
determined  upon  by  the  said  P.  R  Brodie,  was  passed  and  carried  thnnigh  pariia* 
meat,  and  then  received  the  ass^t  of  our  Sovereign  Jjady  Queen  Victoria ;  and  Ihe 
same  then,  to  wit^  on  the  day  and  year  last  aforesaid,  became  and  was,  and  thenoe 


Digitized  by 


Google 


IJUI.*a.»L     THB  FISHHONOEBfi'  GOBIPANY  U  BOBEBTSON 


515 


Utherto  luu  been,  and  stsll  is  an  act  of  pariiament  made  and  passed  in  the  session  of 
paHiaineat  held  in  the  first  and  second  years  of  tho  reign  of  Queen  Victoria,  and  was 
ud  is  intituled,  *'  An  act  for  draining  and  embanking  certain  lands  in  Lough  SwiUy 
and  lough  FoylCj  in  the  counties  of  Donegal  and  Londonderry,"  of  which  the  defen- 
dants then  bad  notice ;  that  the  plaintiffs  and  the  said  R  O.  had  been  at  all  times 
once  the  making  of  the  said  articles  of  agreement  hitherto  ready  and  wilhng  that  such 
put  of  the  said  slob  or  waste  land  as  is  opposite  to  the  said  estate  of  the  plaintiffs,  and 
boaoded  by  the  before-mentioned  canal  on  the  one  side,  and  by  the  said  property  of 
the  said  Mr.  Maxwell  on  the  other,  and  extending  to  the  site  of  the  said  proposed 
mbaokmait » laid  down  in  the  said  Mr.  M'NeH's  plan,  should  be  allotted  and  given 
to  the  phinti^  and  should  be  absolutely  reserved  to  them  [143]  and  their  sucoesaors 
u  md  by  the  said  intended  act  in  t^e  said  articles  of  agreement  mentioned ;  and  that 
Uie  said  allotment  or  proportion  of  the  said  slob  or  waste  land  so  proposed  to  be 
allotted  and  Kiven  to  the  said  R.  0.  should  be  allotted  and  given  to  him,  and  absolutely 
reMfved  to  him  and  his  heirs  by  the  said  intended  act,  according  to  the  true  intent 
and  meaning  of  the  said  articles  of  agreement  and  memorandum :  that  they,  the 
plaiatiffs,  had  also  always  from  the  time  of  the  making  of  the  said  articles  of  agree- 
ment,  hitherto  been  ready  and  willing  to  receive  and  take  the  aforesaid  proportion  or 
allotment  so  agreed  to  be  allotted  and  given  and  reserved  to  them,  as  in  the  said 
vtioles  of  agreement  mentioned,  of  the  slob  or  waste  land  in  full  of  all  rights  and 
tSaim  of  the  plaintifib,  and  of  all  and  every  of  their  respective  tenants  claiming  from 
or  under  them  or  him  in  respect  of  the  said  slob  or  waste  land,  md  to  protect  and 
indemnify  tbe  defendants  from  and  a^inst  any  right  or  claim  derived  from  or  under 
tiie  plaintiffs  or  their  successors,  which  should  or  might  be  made  by  any  of  their 
mpectire  tenants  in,  to  or  upon  the  said  slob  or  waste  land,  or  any  part  thereof,  save 
and  except  as  in  the  said  articles  of  agreement  mentioned,  according  to  the  true  intent 
ind  meaning  of  the  said  articles  of  agreement ;  and  that  no  such  claim  or  demand  had 
idtherto  been  made  by  the  tenants  of  the  said  plaintiffs,  or  by  any  or  either  of  such 
tenants,  in,  to  or  upon  the  said  slob  or  waste  land,  or  any  part  thereof. 

Breach :  that  although,  from  the  time  of  the  making  of  the  said  articles  and 
menkorandum  respectively,  the  plaintiffs  had  always  well  and  truly  observed,  performed, 
(atfiUed  and  kept  the  same  in  all  things  on  their  part  and  behalf  to  be  olraerved,  per- 
formed, fulfilled  and  kept ;  of  all  whion  premises  the  defendants  before  the  oommenoe- 
ount  <rf  the  suit,  and  before  and  at  the  several  limes  of  the  committing  of  the  several 

EMJ  breaches  of  promise  by  the  defendants  in  that  eount  after  mentioned,  respectively 
d  notsoe :  yet  tue  defendants,  disregarding  their  said  promise  in  that  behalf,  after 
tile  said  bill  had  been  so  settled,  determined  and  agreed  upon  as  aforesaid,  according 
to  the  true  intent  and  meaning  of  the  said  articles  of  agreement,  and  before  the  said 
biU  had  passed  the  said  House  of  Commons,  and  during  the  said  session  in  the  said 
Qiemorandum  mentioned,  to  wit,  on  the  2ith  of  May  1838,  and  on  divers  other  days 
sod  times  between  that  day  and  the  time  of  the  said  bill  passing  the  said  House  of 
Cranmons,  did,  without  the  consent  and  against  the  will  of  the  plaintiffs  and  their 
toUcitOT, — of  which  the  defendants  then  had  notice,— cause  and  procure  divers  powers 
and  authorities,  and  divers  clauses,  provisoes,  restrictions  and  stipulations  to  be  inserted 
and  contained  in  the  said  bill,  and  certain  proceedings  to  take  place  thereupon,  &t  the 
aereral  times  aforesaid,  before  the  said  committee  of  the  House  of  Commons,  vithout 
tbe  asid  last-mentioned  powers  and  aathorities,  clauses,  provisoes,  rmtrictions  and 
stipolationB,  or  any  or  either  of  them,  having  been  first  agreed  upon  or  settled  by  the 
swl  plaintifis,  or  iheir  solicitors,  or  any  other  person  on  their  behalf,  and  without  the 
same  or  any  or  either  of  them  having  been  approved  of,  settled  or  determined  by  the 
nid  P.  B.  B.,  according  to  the  terms  of  the  said  agreement,  although  divers  disputes 
and  differences  then  arose  between  the  plaintiffs  luid  the  defendants  respecting  the 
sane,  and  in  framing  and  perfecting  the  said  bill  in  respect  thereto :  that  such  last- 
mentiraad  powers  and  authorities,  euuses,  provisoes,  restrictions  and  stipulations  were 
Dot  nor  are,  nor  were  nor  are,  nor  was  nor  is,  any  or  either  of  them,  in  accordance 
with  the  said  hill  and  the  said  powers  and  authorities,  clauses,  provisoes,  restrictaons 
and  stipuUtions  so  settled  and  determined  by  the  said  P.  B.  B.  as  aforesud,  and  so 
agreed  apon,  determined  and  settled  by  aodoetween  [146]  the  plaintiflb  and  defen- 
matm  and  tl»  said  K.  O.  as  diraeinb^re  mentioned,  but  oonteaiT  theret(^  and  to  iha 
tone  intent  and  meaning  of  the  said  articles  tyt  agreement  and  the  promise  of  the 
drfeadanta ;  and  throngn  and  by  means  (rf  such  UBt-meDti<med  powers  and  autboritdes, 
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clauses,  ^roriBoes,  restrictioiia  and  stapolaticms,  ao  oaiued  to  be  inserted  and  oontshied 
in  the  said  bill  by  the  defendants  as  last  aforesaid,  ihe  said  allotment  or  pn^nvtion  at 
the  said  slob  or  waste  land  so  agreed  to  be  allotted  and  given  and  reserved  to  the 

plaintifils  as  aforesaid,  was  not  so  allotted,  given  or  reserved  in  or  by  the  said  bill,  to 
the  plaintiifs  and  their  successors,  according  to  the  true  intent  and  meaning  of  the 
said  articles  of  agreement  and  the  said  promise  of  the  defendants :  that,  on  the  pass- 
ing of  the  said  intended  act,  and  by  reason  of  the  premises  last  (foresaid,  the  said 
last-mentioned  proportion  or  allotment  of  the  said  slob  or  waste  land  was  not  nor  is 
absolutely  reserved  to  the  plaintiffs  and  their  successors  in  and  by  the  said  act  erf 
parliament  so  made  and  passed  as  aforesaid,  contrary  to  the  said  articles  of  agreement 
and  pronuse  of  the  defendants  in  that  behalf,  fund  in  breach  thereof ;  and  the  jdaintifb 
had  thereby  not  only  lost  and  been  deprived  of  divers  gi^t  profits,  benefits  and 
advantages,  to  wit,  of  the  v^ue  of  lOOOL,  which  they,  the  ^aiiitim,  might,  and  other- 
wise would,  have  derived  and  acquired  from  the  said  last-mentioned  put  of  the  said 
slob  or  waste  land  being  so  reserved  to  them  as  aforesaid,  but,  by  means  of  the  premises 
aforesaid,  they,  the  plaintifTs,  were  and  had  been  put  to  and  occasioned,  and  forced 
and  obliged  to  incur,  and  necessarily  did  incur  and  sustain,  divers  other  costs,  charges 
and  expenses,  to  wit,  amounting  to  the  sum  of  I300I.,  in  and  about  the  endeavouring 
to  procure  the  said  part  of  the  said  slob  or  waste  land  so  agreed  to  be  allotted  and 
given  to  the  plaintiffs  as  afores^d,  to  be  absolutely  reserved  to  them  in  and  by  the 
said  intended  [1461  act,  according  to  the  true  intent  and  meaning  of  the  said  aHades 
of  agreement,  and  in  accordance  with  the  said  bill  so  agreed  upon,  settled  and 
determined,  as  thereinbefore  mentioned. 

Second  breach :  that  the  defendants  did  not  nor  would,  nor  did  nor  would  any 
or  either  of  them,  or  any  persons  or  person  on  their  behalf,  on,  or  at  any  time  after, 
the  passing  of  the  said  act  of  pwliament,  pay  or  cause  to  be  paid  to  the  plaintiffii  the 
said  sum  of  10001.  in  the  said  articles  of  agreement  and  memorandum  mentMHied,  or 
any  part  thereof,  although  a  reasonable  time  for  paying  the  same  elapsed  after  the 
passing  of  the  said  act  and  before  the  commencement  of  this  suit,  and  although  the 
defen^nts  were  during  that  time,  to  wit,  on  the  Ist  of  September  1838,  and  often 
afterwards,  requested  to  pay  the  said  sum  of  lOOOL  in  the  said  articles  of  agreement 
and  memorandum  mentioned,  to  the  plaintiffs ;  but  the  defendants,  to  pay  the  same 
or  any  part  thereof  to  the  plaintiffs,  had  wholly  neglected,  &c.,  and  the  lastmentaoaaed 
snm  of  lOOOL,  and  every  part  thereof,  still  was  and  remained  wholly  due  and  owin^ 
and  in  arrear  «id  unpaid  nom  the  defendants  to  the  plaintiflB. 

Third  breaeh :  that  the  defradants  had  not  at  any  time  before  or  since  the  puong 
of  the  add  act  of  parliament,  althon^  often  requested  so  to  do  aftw  the  macing  of 
such  default  in  payment  of  the  last-mentaoned  sum  of  lOOOL  as  last  aforesaid,  to  wit, 
on  the  14th  of  May  1839,  returned  the  said  survey,  plans  and  valuations  in  the  said 
memorandum  mentioned,  and  being  of  the  value  aforesaid,  or  any  of  them,  to  liw 
plaintiffs  ;  but  the  defendants  to  return  the  same  or  any  of  them  to  the  plaintafib  had 
wholly  neglected,  &c.,  and  had  kept  and  retained  the  same,  contrary  to  their 
said  promise. 

Fourth  breach :  and  that,  although  such  reasonable  costs  and  expenses  were,  at 
the  i-equest  of  the  defendants,  incurr«l,  sustained  and  paid  by  the  pUun-[1471-taAB,  aa 
thereinbefore  mentioned,  in  using  their  best  endeavours  by  petition  and  otherwise  as 
aforesaid  to  promote  the  progress  of  the  said  bill  so  agreed,  determined  and  setdad  1^ 
ike  plaintiffs  and  tiie  said  B.  0.  and  t^e  defendants  as  aforesaid,  and  to  {wocure  toe 
same  to  be  passed  into  an  act  of  purliam^t  as  thereinbefore  mentioned,  to  vit,  to  tbe 
amount  of  12001.;  of  which  the  defendants,  after  the  passing  <rf  Uie  said  act  of 
parliament,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  1st  of  September 
1838,  had  notice ;  and  although  the  defendants  were  then  requested  to  pay  the  same, 
and  a  reasonable  time  for  that  purpose  had  thereafter  and  before  the  eommenceinent 
of  the  suit  elapsed  ;  yet  the  defendants  had  not  paid  the  said  last^entioned  sum  of 
money,  or  any  part  thereof,  to  the  plaintiffs,  or  to  any  other  person  or  persons,  bat 
had  thitherto  wholly  neglected,  &c.,  and  the  same  and  every  part  thereof  was  atiU 
due  and  owing  and  unpaid  by  the  defendants. 

There  was  also  a  count  upon  an  account  stated. 

The  defendants  severed  m  pleading,  the  defendant  Bobertson  pleading  inter  afik 
as  follow : — 

Secondly,  that  die  plaintiffs,  at  tliefame  of  the  making  of  the  said  aztides  of  i^ree- 
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ment,  and  also  ol  the  said  memorandum  in  the  first  count  mentioned,  were  and  still 
are  a  coiporation  aggregate,  and  which  same  corporation  aggregate  was  tiien  and  still 
ii  Allied  and  knownW  the  name  of  The  Wardens  and  Commonalty  of  the  Mistoiy  d 
fkhmoDgerB  of  the  City  of  London ;  that  the  said  articles  of  agreement  and  memo- 
anfnm  were  not^  nor  was  either  of  tiiem,  made  or  ratered  into  oy  the  plfuntiffs  by 
or  wdor  t^e  oomnuMi  seal  of  tite  oorporation ;  and  that  the  said  articles  aira 
mmorasdnm  were  not,  nor  was  either  of  them,  made  or  entered  into  by  any  person 
for  that  purpose,  duly  authorised  by  any  instrument  in  writing  under  tiie  oommcm  seal 
of  die  stud  corporation.  Verification. 

[148]  Thinlly,  as  to  all  the  several  breaches  in  the  first  count  of  the  declaration 
dwTe  assi^ed — except  as  to  the  breach  above  assigned,  whereby  it  was  alleged  that 
tbe  defendants  had  not  returned  the  said  survey,  plans  and  valuations  in  the  said  first 
OMint  mentioned  to  the  plaintiffs,  but  had  neglected  and  refused  to  return  the  same, 
and  had  kept  and  retained  the  same,  contrary  to  their  s^d  supposed  promise,  in 
Bmner  and  form  as  in  the  said  first  count  alleged  and  expressed— that  the  said  bill 
in  the  said  first  count  mentioned,  so  agreed  upon,  settled  and  determined  as  in  the 
ttme  coimt  mentioned,  was  not  as  perfect  and  beneficial  for  the  interest  oS  all  the  said 
partiea  in  t^e  said  first  count  mentioned,  in  the  reoUunation  of  t^e  said  slob  or  waste 
had  in  t^e  same  count  mentioned,  as  the  same  bill  could  be  made,  according  to  ike 
tiue  intent  and  meaning  of  the  said  articles  of  agreement  and  memorandum  in  that 
eooat  mentioned,  modo  et  form&  : — concluding  to  the  country. 

Fourthly,  as  to  all  the  several  breaches  in  the  first  count  of  the  declaration  above 
ungned — except  as  to  the  breach  above  assigned,  whereby  it  was  alleged  that  the 
defeodants  had  not  returned  the  said  survey,  &c — th^  the  plaintiffs  did  not  continually 
bm  time  to  time,  and  at  all  times  up  to  and  until  the  time  of  passing  the  act  of 
pariiament  in  tbe  first  count  mentioned,  use  all  reasonable  means  and  endeavours  to 
pnmiote  the  progress  of  the  said  bill  in  the  same  count  mentioned,  and  to  procure  an 
act  of  parliament  to  pass  thereupon,  modo  et  form4 : — concluding  to  the  oountoy. 

Fifthly,  as  to  all  the  said  aeveral  breaches  in  the  first  count  of  the  declaration 
above  assigned — except  as  to  the  breach  above  assigned,  whereby  it  was  alleged  that 
tfce  def^cumts  had  not  returned  the  said  survey,  &c. — that  ^e  plaintifib  aad  not, 
hom  t^e  time  of  the  making  of  the  said  articles  of  agreement  and  memorandum  in  the 
fint  count  mentioned,  always  well  or  truly  observed,  [149]  performed,  fulfilled  or  kept 
the  same  in  all  things  on  their  part  and  behalf  to  be  observed,  performed  and  fulfilled 
■od  kept  in  manner  and  form  as  the  plaintiffs  had  above  thereof  in  the  first  count 
>U^ed  against  the  defendants ;  but  on  the  contrary  thereof  amongst  other  things, 
tlujr  die  plaintiffs,  after  the  making  of  the  articles  of  agreement  and  memonuidum 
n^eetively,  and  before  the  aud  bill  in  t^e  first  count  mentioned  was  passed  or  curied 
t^itngh  parliament,  or  received  the  assent  of  our  Sovereign  Lady  the  Queen,  or 
became  an  act  of  parliament^  as  in  the  first  eount  mentioned  (a),  and  before  the  said 
Ul  had  been  passed  hy  the  House  of  Ixnds,  and  whilst  the  saia  bill  was  in  and  was 
pianig  throng  the  House  of  Lords,  to  wit,  on  the  18th  of  June  1838,  did  present  a 
petition  to  the  House  of  Lords,  and  did  thereby  petition  the  said  House  of  Lords, 
iffonA  the  preamble  of  the  said  bill,  and  against  the  passing  of  the  said  bill,  contrary 
to  the  form  and  effect  of  the  said  articles  of  agreement  and  memorandum.  Verification. 

The  defendant  Booth  pleaded,  secondly,  as  to  the  first  count,  that  the  plaintiffs, 
It  the  time  of  the  making  of  the  articles  of  agreement  and  also  of  the  memorandum 
in  the  Sist  count  mentioned,  were  and  from  thence  have  been  and  still  wore  a  corpora- 
tim  a^regate,  and  which  corporation  aggre^be  was  then  and  still  was  called  and 
known  by  the  name  of  "  The  Wardens  andCommonalty  of  the  Mistery  of  Fishmongers 
of  the  City  of  London ; "  that  the  articles  of  agreement  and  memorandum  and  each  ot 
vere  made  concerning  certain  estates  and  inta^sts  in  lands  and  tenements,  and 
Alt  the  asme  articles  and  memorandum  did  not,  nor  did  either  of  them,  relate  to  or 
*OKnm  any  trade  or  merchandise  what8o-[1601-ever ;  that  the  articles  of  agreement 
nd  manmndiun  were  not,  nor  were  either  of  t^em,  made  or  entered  into  b^  the 
F^MtiA  by  or  under  the  common  seal  (rf  the  plaintiff  (so  bung  such  corporation  as 

(a)  In  the  defradant  Booth's  sixth  plea  the  following  words  were  bore  introduced, 
*And  beffve  any  breach  by  t^e  defeoaants  of  tJie  promise  of  the  defendants  in  that 
vnat  mentionecL'* 
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aforesaid) ;  and  the  articles  and  memorandum  were  not,  nor  were  either  of  them,  made 
or  entered  into  by  any  person  for  that  purpose  duly  authorised  by  an^  iDstanment  in 
writing  under  the  common  seal  of  the  plaintifis  so  being  such  corporatum  as  afonsud. 

Verification. 

The  second,  third,  fourth  and  fifth  pleas,  pleaded  by  the  defendant  Bootii,  were  is 
substance  the  same  as  those  pleaded  by  the  defendant  Kobertson. 

The  defendant  Staines  pleaded  fourthly,  to  the  whole  of  the  first  count,  a  plea 
similar  to  the  fourth  plea  of  the  defendant  Robertson. 

Fifthly,  to  the  first  count ;  that  the  plaintifTs  did  not  withdraw  all  opposition  bo 
the  progress  of  the  said  bill  in  that  coont  mentioned^  according  to  the  true  intmt  and 
meaning  of  the  said  articles  of  agreement  and  memorandum,  modo  et  formi :  eoo- 
duding  to  the  countiy. 

Beplication  to  the  second  plea  of  the  defendant  Kobertson.  The  plaintiffi,  mt 
denying  the  matters  stated  in  the  said  second  plea,  for  replication,  nevertheless,  said, 
that,  before  and  at  the  times  of  the  making  and  entering  into  the  said  articles  d 
agreement  and  memorandum  respectively  in  the  said  first  count  mentioned,  and  which 
on  the  faith  of  the  defendants'  said  promise  were  so  acted  upon  and  performed  by  the 
plaintiffs  on  their  part  as  therein  also  mentioned,  the  said  J.  D.  T.  had  been  and  was 
the  attorney  and  solicitor  of  t^e  plaintiffs,  and.  had  been  and  was  employed  by  Uion, 
the  plaintiffs,  as  such  solicitor  and  as  the  agent  for  them,  and  on  their  behalf,  in  and 
about  the  conduct  and  management  of  the  |[151]  said  opposition  of  the  pUintiffii  to 
the  bringing  in  and  passing  of  the  said  bill  in  me  first  count  first  above  mmtioned 
and  referred  to^  and  the  supportang  the  said  claims  of  the  plaintiffs  to,  in,  over  and 
upon  the  said  slob  or  waste  land  in  the  said  utides  of  agreement  mentifmed,  and  also 
in  and  about  the  making  and  entering  into  the  said  articles  of  agreement  and  memo- 
randum respectively  ;  and  that  the  said  articles  of  agreement  and  memorandum  were 
respectively  made  and  entered  into  and  consented  to  and  approved  of,  as  in  the  aaid 
first  count  mentioned,  by  the  aaid  J.  D.  T.,  as  such  solicitor  and  ^ent  as  aforesaid, 
for  and  on  behalf  of  the  plaintiffs,  and  in  the  course  and  performance  of  his  the  sud 
J.  D.  T.'s  employment  and  duty  as  such  solicitor  and  agent  as  aforesaid,  and  by  and 
with  the  authority,  consent  and  approbation  of  the  plaintafis,  and  of  which  the  defoi- 
dants,  at  the  respective  times  of  the  making  and  entering  into  the  said  articleG  of 
agreement  and  memorandum  respectively,  had  notice.  Verification. 

Special  demurrer  to  the  third  plea  of  the  defendant  Robertson ;  asdgning  for 
causes,  that  the  said  third  plea  traversed,  and  attempted  to  put  in  issue,  matter  which 
was  wholly  immaterial  to  the  merits  of  the  case,  and  to  the  matters  to  which  the  same 
was  pleaded  ;  and  that,  if,  as  the  said  third  plea  must  be  taken  to  admit,  the  agreem«it 
and  memorandum  were  made  and  entered  into  and  fully  performed  by  the  plaintifi 
on  their  part,  and  the  disputed  clauses  and  provisions  were  settled  by  Mr.  Brodie  m 
alleged  in  the  first  count,  it  was  perfectly  immaterial  as  to  each  and  every  of  the 
breaches  of  contract  charged  in  the  first  count,  and  to  which  the  said  third  {dea  was 
|deaded,  especially  as  to  the  nonpayment  of  the  costs  and  the  10001.,  that  the  bill  after 
it  was  setued  and  agreed  upon,  was  not  so  beneficial  as  it  might  have  been,  as  all^^ 
in  the  said  third  plea ;  that  [162]  it  was  material  only  that  the  differences  should  hare 
been  settled  by  Mr.  ^fetxlie ;  that  the  said  third  plea  shewed  no  default  or  failure  of 
consideration  on  the  part  of  the  plaintifis,  nor  any  valid  excuse  or  justificatiwi  <^  the 
defendaote'  breaches  of  contract  to  which  the  said  third  plea  was  pleaded,  and  did  not 
even  disclose  any  grounds  for  a  cross  action  against  tbe  plaiiitifis ;  that  it  tras  not  a 
matter  contracted  for  by  the  agreement  that  the  bill  should  be  so  beneficial  as  in  the 
third  plea  mentioned ;  and  that  this  defendant  was  by  his  own  ailment,  and  by 
consenting  to  the  bill,  as  admitted  by  the  pleas,  precluded  from  now  disputing  the 
matters  attempted  to  be  put  in  issue  by  the  said  third  plea ;  and  that,  at  moet,  the 
third  plea  could  be  an  answer,  if  at  all,  only  to  the  first  breach  charged  in  the  dedan- 
tion ;  and  tiiat,  if  the  third  plea  contained  sufficient  matter  of  defence  (*)  to  the 
breaches  of  promise  to  which  the  same  was  pleaded,  the  same  also  would  amount  to 
an  uiswer  and  defence  to  the  whole  of  the  first  count  of  the  declaration ;  that  the 
third  plea  improperly  contained  and  was  an  answer  and  defence  to  a  further  and  other 
part  of  the  first  count  of  the  declaration  than  was  professed  to  be  answered  by  the  aud 
third  plea,  that  is  to  say,  to  the  whole  of  the  first  count ;  and,  if  judgment  on  tlie  sud 
third  plea  should  be  given  for  the  defendant,  the  court  could  not  consistently  give 
judgment  for  the  plaintiffs,  as  to  the  matter  excepted  in  the  introductory  part  such 
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plea,  and  voiUd  be  uncertain  for  whom  judgment  ought  to  be  given ;  and  that  the 
said  third  plea  was  in  other  respecte  wholly  immaterial,  improper,  and  insufficient, 
&C.  Joinder. 

Special  demurrer  to  the  fourth  plea  of  the  defendant  Robertson ;  aasigning  for 
causes,  that  the  said  plea  tendered  an  issue  which  was  wholly  immaterial  and 
insufficient ;  that  the  portion  of  the  agreement  on  the  part  [1531  of  the  plaintiffs,  the 
jHutial  breach  whereof  was  alleged  and  relied  upon  by  the  said  fourth  plea,  was  not 
m  the  nature  of  a  condition  preoedent  to  the  performance  of  the  defendant's  part  of 
the  contract,  but  was  an  independent  agreement ;  that  it  formed  a  part  only  of  the 
eonaideration  for  the  defendant's  promise ;  ih&t  the  breach  of  it  might  be  oompensated 
in  damages,  and  afforded  a  ground  only  for  a  cross  action,  without  being  a  defence  in. 
the  present  case :  that  the  fourth  plea  admitted  that  the  plaintiffs  delivered  over  the 
survey,  plans  and  valuations,  withdrew  their  opposition  to  the  introduction  of  the 
bill,  and  also  presented  a  petition  in  its  favour,  and  otherwise  promoted  it,  withdrawing 
also,  until  the  passing  of^  the  act,  all  opposition  to  its  further  progress,  and  that  the 
defendaats  had  had,  and  still  had,  the  l^nefit  of  the  said  survey,  plans  and  vtduations, 
ud  had  further  obtained  the  advantage,  by  the  plaintiffs'  acts,  of  having  been  able  to 
bring  in  their  bill,  and  that  there  had  been  in  other  respects  a  partial  performance  of 
the  contract  on  the  part  of  the  plaintifis ;  and  yet  that  the  same  fourtb  plea  contained 
no  sufficient  answer  or  matter  of  defence  as  to  the  said  breaches  of  contract  in  the 
first  count  of  the  declaration  mentioned,  and  to  whioh  the  said  fourtii  plea  was 
pleaded,  or  any  of  t^em,  more  especially  as  to  the  breach  in  nonpayment  of  t^e 
lOOOI.  which  was  to  be  paid  at  a  specified  time,  and  on  account  of  the  said  survey, 
{Jans  and  valuations,  which  the  defendants  had  actually  enjoyed  to  their  own  use  (*) ; 
tiiat  it  was  not  in  or  by  the  fourth  plea  alleged  that  the  defendants,  or  either  of  them, 
requested  the  plaintiffs  to  use  any  means  or  endeavours,  or  that  the  plaintiffs  could 
hare  used  any  means  or  endeavours,  to  promote  the  progress  of  the  bill,  or  that  the 
defendants,  or  either  of  them,  tendered  or  offered,  or  wore  or  was  ready  or  willing,  to 
pay  to  the  plainti£&  the  expeoses  thereof,  or  that  the  plaintiffs  had  notice  of  [154] 
the  same ;  that  if  the  said  fourth  plea  contained  sufficient  matter  of  defence,  &c. 
(Concluding  as  the  demurrer  to  the  third  plea  from  the  (*).)  Joinder. 

Special  demurrer  to  the  fifth  plea  ctf  the  defendant  Robertson ;  (assupiing  similar 
nutes  to  those  assigned  in  t^e  demurrer  to  the  fourth  plea  down  to  t^e  (*') ;  and  con- 
tbuiog  thus) ;  that  the  said  fifth  plea  did  not  sufficiently  traverse  or  confess  and  avoid 
the  matters  to  which  the  same  was  pleaded,  or  any  of  them;  that  the  same  plea 
amounted  to  and  was  an  argumentative  denial  of  the  allegation  contained  in  the  first 
count,  that  t^e  said  plaintiffs  did  use  all  reasonable  means  and  endeavours  to  promote 
the  progress  of  the  said  bill,  and  to  procure  an  act  of  parliament  to  pass  thereupon,  as 
therein  alleged ;  that  the  said  fifth  plea  amounted  to  and  was  an  argumentative  denial 
(rf  the  allegation  contained  in  the  first  count,  that  the  plaintiffs  did  withdraw  all 
(^position  of  them,  the  pluntifis,  to  the  progress  of  the  said  bill,  according  to  the  true 
intent  and  meaning  of  the  said  articles  of  agreement  and  memorandum ;  that  the  plea 
imjnnperly  coDcluded  wit^  a  verification,  instead  of  to  the  country ;  that  it  was  not 
alleged  in  the  plea,  that  the  petition  therein  mentioned  was  presented  by  the  plaintiffs 
before  any  breach  by  the  defendants  of  their  said  promise  in  the  first  count  mentioned 
as  to  which  the  same  plea  was  pleaded,  nor  did  it  sufficiently  appear  in  or  by  the  plea, 
^  what  time  the  plaintiffs  presented  the  petition  therein  mentioned ;  that  the  plea 
did  not  sufficiently  confess  the  breach  of  promise  in  the  first  count  firstly  above 
us^ned,  being  a  matter  to  which  the  plea  was  pleaded ;  and  if  the  same  is  suffieieutly 
coDKssed,  then  that  it  appeared  by  the  first  count,  and  was  not  denied  by  the  plea, 
that  the  defendants  broke  their  said  promise  as  to  the  breach  in  the  said  first  count 
firstly  above  assigned,  and  to  which  the  plea  was  pleaded,  before  the  bill  had  passed 
tie  House  of  Com-£165]-mons,  and  before  the  alleged  breach  of  contract  by  the 
I^atDtiffii  iu  the  fifth  plea  mentioned  and  to  which  the  same  plea  was  pleaded ;  that 
from  the  said  fifth  plea,  it  appeued  that  the  plaintiffB  partially  broke  their  contract 
aa  in  that  plea  alleged,  after  such  breach  by  t^e  defendants  of  t^eir  said  momise  as 
Isat  foresaid ;  that,  if  the  plea  oontained  sufficient  matter  of  defence,  &c.  (Con< 
doding  as  the  demurrer  to  the  ^rd  plea  from  the  [*).)  Joinder. 

The  plaintaffs  also  replied  and  demurred  in  a  similar  manner  to  the  pleas  of  the 
defendant  Booth.    Upon  each  demurrer  there  was  a  joinder  in  demurrer. 

The  plaintifis  also  demurred  to  the  fourth  and  fifth  pleas  respectively  of  the 
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defendant  Staines,  assigning  similar  oauses  to  tiioee  assigned  in  Ike  demmrer  to 
fourth  plea  of  the  defendant  Robertson,  down  to  the  {*).  Joinder. 

Rejoinder  by  the  defendant  Roberteon  to  the  replication  to  his  second  ^ei,  that 
Uie  plaintiff,  before  and  at  the  several  times  of  the  making  and  entering  into  the  aaid 
articles  of  agreement  and  memorandum  respectively  in  the  said  replication  snd  fint 
count  mentioned,  were  and  still  are  a  corporation  aggregate,  and  which  same  corpora- 
tion was  before  and  at  the  several  times  and  still  is  called  and  known  by  the  name  of 
The  Wardens  and  Commonalty  <A  the  Misteiy  of  Fishmongers  of  the  City  of  LoodcHi ; 
that  iAie  said  bill  in  the  said  re^oa^oa  and  first  count  respectively  mentioDed,  and 
the  said  opposition  to  the  bringing  in  and  passing  of  the  same  bill  in  the  replication 
and  first  count  respectiTely  mentioned,  and  also  the  said  claims  of  the  plaint3&,  and 
the  said  articles  of  agreement  and  memorandum  also  in  the  said  replication  and  fint 
count  respectively  mentioned^  severally  [166]  and  respectively  solely  related  to  and 
concerned  certain  estates  aad  interests  in  umds  and  tmements,  and  did  not  ntn*  did  ai^ 
or  either  oi  them  relate  to  or  concern  any  trade  or  merchandise  whatsoevn-;  tint 
before  and  at  the  said  several  times  of  the  making  and  entering  into  the  said  artides 
of  agreement  in  the  said  replication  and  first  count  respectively  mentioned,  the  aid 
plaintiffs  by  parol  only,  and  without  and  not  by  any  instrument  in  writing  under  the 
common  seal  of  the  plaintifis,  or  otherwise  howsoever,  appointed  and  employed  ^ 
said  J.  D.  T.  as,  and  to  be,  attorney  and  solicitor  and  agent  of  them  the  plaintift,  for 
them  and  in  their  behalf  in  and  about  the  conduct  and  numagement  of  tiie  aaid 
opposition  of  the  plaintiffs  and  the  supporting  of  the  aaid  claims,  and  also  in  and  about 
the  maJdng  and  entering  into  the  said  articles  of  agreement  and  memorandom  respe^ 
tively ;  that  the  said  J.  D.  T.,  by  virtue  of  sach  parol  appointment  and  employment 
of  him  the  J.  D.  T.  as  aforesaid,  and  not  otherwise,  was  so  employed  1^  tJiem,  the 
plaintiffs,  as  such  8oli(dtor  and  agent  for  them  and  on  their  behalf,  in  and  about  tkt 
conduct  and  management  of  the  said  opposition  of  the  plaintiff  to  the  bringing  in  and 
passing  of  the  said  bill,  and  the  supporting  the  said  claims,  and  also  in  and  about 
the  making  and  entering  into  the  said  articles  of  agreement  and  memonuidiim 
respectively,  as  in  the  said  replication  mentioned ;  that  the  said  J.  D.  T.,  by  parol 
only,  and  without  and  not  by  any  instrument  in  writing  under  the  common  snl  of 
the  plaintiffs,  or  under  the  seal  of  the  said  J.  D.  T.,  made  and  entered  into  and 
oonsented  to  and  approved  of  the  said  articles  of  agreement  and  memoraodam 
respectively ;  that  the  said  articles  of  agreement  and  memorandum  were  respet 
tively  made  and  entered  into,  and  consented  to  and  approved  of,  by  the  said 
J.  D.  T.,  as  such  solicitor  and  agent,  for  aad  on  behalf  of  the  plaintafh,  and  in  the 
[167]  course  and  performance  of  nu  the  said  J.  D.  T.'s  employment  and  duty  as  sadi 
solicitor  mid  a^ent^  as  in  the  said  replication  mentioned,  b^  virtue  of  the  said  J.  D.  T.'s 
so,  by  parol  and  without  and  not  by  any  such  instrument  in  writing  under  the  oommtn 
seal  of  the  plaintiffs,  or  under  the  seal  of  the  said  J.  D.  T.  as  aforesaid,  so  making  and 
entering  into,  and  consenting  to,  and  approving  of,  the  said  articles  of  agreement  and 
memorandum  respectively,  and  under  and  by  virtue  and  in  pursuance  of  the  said  pwol 
appointment  and  employment  of  him  the  said  J.  D.  T.  as  aforesaid,  and  not  otherwise, 
he  the  said  J.  B.  T.  having  been  so  appointed  and  employed  by  parol  only,  and  withoot, 
and  not  by,  any  instrument  in  writing  under  the  common  seal  of  the  ^aintifitf 
aforesaid ;  that  the  plainlifib  by  parol  only,  luid  without  and  not  by  any  mstrament 
in  writing  onder  the  common  aesi  of  the  plaintifib,  or  otherwise  howsoever,  did 
authorise,  and  did  consent  to,  and  did  approve  ol  the  said  J.  D.  T.  as  such  striiiator 
and  agent  (so  appointed  uid  employed  by  parol,  and  not  otherwise^  as  afbreosid),  for 
and  on  bemilf     the  plaintiffs,  and  in  the  course  and  performance  oS  his,  the  wd 
J.  D.  T.'s,  employment  and  duty,  as  such  solicitor  and  agent  (so  appointed,  &c),  making 
and  entering  into,  and  consenting  to,  and  approving  of  the  said  articlee  of  agreement 
and  memorandum  respectively,  in  manner  aforesaid ;  that  the  said  articles  of  agree- 
ment and  memorandum  were  respectively  made  and  entered  into,  and  consented  to, 
and  approved  of,  by  the  said  J.  D.  T.  as  such  solicitor  and  agent  (so  appcnnted,  Sai.), 
for  and  on  beh^  of  the  plaintiffs,  and  in  the  course  and  performance  of  his,  the  sua 
J.  D.  T.'s  employment  and  duty  as  such  solicitor  and  agent  (so  appointed,  &&),  by 
and  with  the  authority,  consent  and  approbation  of  the  plaintiffs,  as  in  the  said 
replication  and  therein-before  mentioned  [168]  and  allied,  under  and  by  virtue  el 
the  phiiutif&  so  by  parol  only,  and  without  aad  not  by  any  writing  under  tbe  eanuooo 
seal  of  ^e  plainti^  or  otherwise,  howsoever}  anthorismg  and  eonsenting  to^  and 
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ai^viog  of,  the  said  J.  D.  T.,  as  suoh  solicitor  imd  agents  (so  appointed,  &e.),  for 
ud  00  behfUf  of  the  plaintiffe,  and  in  the  oourae  aud  performance  of  his,  the  said 
J.  i).  T.'s  employment  and  duty  as  suoh  solieitor  and  agent  (so  appointed,  &c.)i  so 
ukiiig  and  entering  into,  and  consenting  to,  and  approving  of,  the  said  articles  of 
agreoneDt  and  memorandum  respectively,  by  parol  only,  and  without,  and  not  by, 
soy  instrument  under  the  said  common  seal  of  the  said  plaintififs,  or  under  the  seal  of 
the  said  J.  D.  T.  as  therein-before  mentioned  ;  without  this,  that  the  said  articles  of 
agreement  and  memorandum  were  respectively  made  and  entered  into,  and  consented 
to,  and  approved  of,  as  in  the  said  replication  and  first  count  respectively  mentioned 
sod  ^legra,  by  the  said  J.  D.  T.,  as  such  solicitor  and  agent  as  in  the  same  replication 
menticMied  and  alleged,  for  and  on  behalf  of  the  plaintifis,  and  in  the  course  of  his, 
the  said  J.  D.  T/s,  employment  and  duty  as  such  solicitor  aud  agent  as  aforesaid,  and 
hy  and  with  the  autiunity,  oonseut  and  approbation  of  ike  plaintiffia,  modo  et  form& : 
-Hxncluding  to  the  country. 

The  defendant  Booth  rejoined,  that  the  articles  of  agrenaeot  and  memorandum  in 
tbs  first  count  mentioned,  were  not,  nor  were  either  of  them  made  or  entered  into,  or 
consented  to,  or  approved  of,  as  in  the  replication  and  first  count  mentioned  by  the 
■id  J.  D.  T.  as  the  attorney,  solicitor,  or  agent  of  the  plaintifis  by  any  instruments  in 
writing  under  their  common  seal,  or  under  the  seal  of  the  said  J.  D.  T.  by  or  with  any 
sathority,  consent  or  approbation  of  [159]  the  plaintiffs  in  writing  under  their  common 
seal   Verification  (a). 

Special  demurrer  to  the  rejoinder  of  the  defendant  Hobertson ;  assigning  for  causes, 
that  the  matters  stated  in  the  inducement  in  the  rejoinder  were  wholly  immaterial,  and 
did  not  directly  or  indirectly  deny,  or  confess  and  avoid,  the  last-mentioned  replication 
irf  the  plaintifis,  and  the  matters  therein  ^^;ed ;  that,  if  it  were  material  that  the  said 
J.  D.  T.  should  have  been  employed  uid  appointed  by  an  instroment  under  seal,  and 
that  the  wrticlea  of  agreement  ami  memorandum  should  have  been  mide  and  entered 
iotc^  and  consented  to,  and  approved  of,  by  an  instrument  under  the  common  seal  of 
the  plaintiffs,  or  under  the  seal  of  the  said  J.  D.  T.,  and  that  the  authority,  consent 
sod  approbation  for  the  said  J.  D.  T.'s  making  and  entering  into,  and  consenting  to, 
sod  approving  of  such  articles  of  agreement  and  memorandum  should  have  been  by 
u  instrument  under  the  common  seal  of  the  plaintifis,  then  that  the  said  matters 
ought  to  have  been  pleaded  by  way  of  confession  and  avoidance ;  that  the  rejoinder 
improperly  concluded  with  a  traverse ;  that  it  improperly  concluded  to  the  country, 
ttd  ought  to  have  concluded  with  a  verificadon ;  that  the  plaintiffe  were,  by  the  asad 
rqoinder,  precluded  from  relying  upon  a  subsequent  ratmoation  of  the  articles  of 
igreemeut  and  memorandum  by  the  phunti^  under  their  common  seal ;  that,  if  the 
rejoioder  were  properly  pleaded  by  way  of  txarene,  then  that  the  same  ought  to  have 
farther  averred  in  the  inducement  thweof  that  tiie  said  articles  of  agreement  and 
Bemorandam  had  not  been  ratified  by  the  i^ntiffs  under  tiieir  common  aeaX ;  t^t, 
if  Uie  matters  stated  in  the  inducement  to  the  rejoinder  in  any  way  traversed  or 
denied  matter  set  forth  and  alleged  in  the  replication,  the  same  amounted  to  [100] 
sod  were  a  direct  denial  of  the  matter  alleged  or  necessarily  implied  in  such  replication ; 
that  the  inducement  and  the  matters  therein  stated  ought  to  have  been  and  contained 
40  argumentative  denial  only  of  the  matter  of  the  replication ;  that  the  rejoinder  was 
impleaded  by  way  of  special  traverse;  that,  if  the  matters  aforesaid  stated  in  the 
indooement  were  material,  then  any  one  of  such  matters  would  have  been  sufficient  as 
•  special  inducement  to  the  rejoinder ;  that,  by  ^e  insertion  of  the  several  allegationB 
sad  matters  before  mentioned,  the  rejoinder  was  double  aud  multifarious ;  that  the 
■Batten  stated  and  alleged  in  the  inducement  of  the  rejoinder  ou^ht  to  have  been 
pleaded  disjunctively,  and  not  copulatively ;  that  if  it  were  material  and  necessary 
that  the  said  J.  D.  T.  should  have  been  appointed  and  employed  by  an  instrument 
under  seal,  then  the  rejoinder  improperly  contfuned  an  argumentative  and  no  direct 
doiial  of  such  appointment  and  employment ;  that  the  rejoinder  was  also  double,  in 
avowing  the  appointment  and  employment  of  the  said  J.  D.  T.,  as  well  as  the  fact  of 
die  agreement  aud  memorandum  having  been  made,  and  entered  into,  and  consented 
to,  and  approved  of,  by  him ;  that  the  rejoinder  was  a  departure  from  the  second  plea 
(rf  the  last  named  defendant,  and  the  said  last  named  defendant  by  his  said  rejoinder 
aUempted  to  vary  tuid  put  in  issue,  and,  by  the  said  inducement,  directly  to  deny,  the 


(a)  Unnecessary,  amtei  toL  i.  22,  816. 
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articles  of  agreement  and  memorandum  in  the  first  count  mentioned,  and  idthou^  the 
same  had  not  been  varied,  questioned  or  denied  by  the  last-named  defendant  in  his  said 
second  plea ;  that  the  oonBtruction  and  effect  of  the  agreement  were  matters  for  tite 
oonsideration  of  the  Court,  and  could  not  be  traversed  as  in  the  aaid  rejoiiidn'  was 
attempted ;  and  that  tile  sud  rejoinder  confessed  and  admitted  the  matter  d  the 
last-meutioned  replication  of  tiie  plaint^  and  was  in  other  respeets  intunaterial,  &c 
Joinder. 

[161]  Surrejoinder  to  the  rejoinder  of  the  defenduit  Booth :  that,  after  the  said 
articles  of  agreement  and  memorandum  in  the  first  count  mentioned  were  respeotivelf 
made  and  entered  into,  and  consented  to,  and  approved  of,  as  in  that  count  and  alio 
in  the  last-mentioned  replication  mentioned,  and  after  the  same  had  been  so  acted 
upon  and  performed  by  the  plaintiffs  upon  the  faith  of  the  defendants'  said  promise,  as 
in  tiie  first  count  also  mentioned,  and  before  the  commencement  of  the  suit,  to  wit,  on 
tiie  9th  of  May,  1839,  by  a  certain  deed-poll  under  the  common  seal  of  the  plaiDtifih, 
aa  and  being  such  corporation  aegr^jate  as  aforesaid,  tiben  made  and  exeoutod  by 
plaintifia,— Hand  which  deed-pouthe  plaintiffs  did  recognise  and  adopts — ratify  and 
confirm  the  said  articles  of  agreement  and  memorwidum ;  and  of  which  the  defendaoti 
tliereupon  afterwards,  and  before  tiie  commencement  of  the  suit,  to  wit,  on  the  day 
and  year  last  aforesaid,  had  notice.    Verification,  and  profert 

Bebutter;  setting  out  upon  oyer  the  deed-poll  mentioned  in  the  surrejoinder. 
(Which  deed-poll,  reciting  the  agreement  and  memorandum  declared  on,  witnessed  that 
the  said  Waniens  and  Commonalty  of  the  Mistery  of  Fishmongers  of  the  City  (A 
London  did  thereby  recognise  and  adopt  the  said  articles  of  agreement,  and  the 
indorsement  thereon,  and  all  and  every  the  acts  done  and  performed,  as  well  by  the 
said  J.  D.  T.,  as  by  the  Irish-estate  committee  of  the  said  company  in  pursuanoe 
thereof,  and  did  thereby  ratify  uid  confirm  the  said  agreement  and  indorsement,  and 
all  such  acts  as  aforesaid,  and  did  thereby  testify  and  declare  that  such  agreement 
was  entered  into,  uid  that  such  acts  were  d<me  and  performed,  by  the  said  J.  J>. 
and  by  the  said  Irish-eatate-oommittee^  not  on  his  or  their  own  behalf,  but  as  tin 
agent  or  agents  of  uid  far,  or  on  behidf  of,  tiiem,  the  said  company ;  as  witness  their 
common  seal  thereto  affixed,  &c.)    Averment :  tliat  the  deed-poll  mentioned  [182]  ia 
ike  surrejoinder  was  made  under  the  common  seal  of  the  plaintiffs  long  alter  the 
articles  of  agreement  and  memorandum  in  the  first  count  mentioned  had  been  and 
were  respectively  made  and  entered  into  and  consented  to  and  approved  of ,  as  in  that 
count  mentioned,  and  long  after  the  making  of  the  supposed  promise  in  the  first  count 
mentioned,  and  long  after  the  respective  times  of  the  committing  of  the  sever*! 
breaches  of  promise  respectively  in  that  count  mentioned,  and  long  after  the  respectin 
times  of  the  accruing  of  the  supposed  causes  of  action  in  that  count  mentiraMd,  to  wit^ 
on  the  Qth  day  of  A%,  1839.  Verification. 

Spedal  demurrer ;  assigning  for  causes,  tiiat  the  said  agreem«it  and  memanDdn 
and  promise  by  the  defemunts  having  been  made  by  ihem.  and  aeted  apou  and  per- 
formed by  the  plaintiffs  on  the  faith  tiiereof,  it  was  wholly  immaterial  whether  the 
same  agreement  and  memorandum  were  expressly  ratified  by  the  plaintiffs  under  thirir 
common  sefd  before  or  after  the  breaches  of  promise  by  the  defendfuits ; — ^that,  if  the 
matters  stated  in  the  rebutter  were  material,  then  the  same  must  be  taken  to  be,  and 
were,  a  traverse  of  matter  necessarily  implied  by  the  surrejoinder,  namely,  that  the 
deed-poll  was  executed  before  the  defendants'  breaches  of  promise,  and  the  rebutter 
ought  to  have  concluded  to  the  countiy  instead  of  concluding  wit^  a  verifioataoD 
that,  although  the  rebutter  admitted  the  agreement  and  memorandum  to  have  been 
acted  upon  and  performed  by  the  plaintiffs  on  the  faith  of  the  d^endante*  {wodubs 
before  uie  deed-poll  was  executed,  yet  it  did  not  sufficientiy  confess  that  the  daedfOU 
was  executed  before  the  oommenoement  of  the  suit; — that  it  did  not  deny,  or 
ifuffitsently  confess,  the  surrejoinder,  or  any  d  the  mattera  stated  theraiii,  or 
suffidentiy  avoid  the  same ; — and  tiiat  the  remittor  was  in  other  respects  unoertBil^ 
Joinder. 

The  case  was  argued  in  last  Trinity  term  (May  25th,  27th,  and  June  Ist)  by 
[163]  Channell  Serjt  (with  whom  was  Bovill)  for  the  plaintiffs.  The  first  ptuat 
intended  to  be  raised  by  the  defendants  is  that  the  plaintiffis,  being  a  coipontioB 
aggregate,  cannot  sue  upon  a  contract  made  by  them  which  is  not  under  their  commoQ 
seal ;  or,  if  the  contract  were  made  by  their  agent,  that  his  appointment  must  not  be 
shewn  to  be  under  seal   Assuming  these  to  be  ccnrectj  as  genraal  pn^poeitioD^  the 
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qtuBtkm  then  is  whetiier  it  is  uecessary  to  shew  that  the  coutract  in  this  oase  was 
executed  the  corporatiou  at  all,  inasmuch  as  they  have  acted  upon  it,  and  have 
further  ratafied  it,  by  aow  suing  upon  it. 

The  corporation  having  performed  the  agreement  on  iheir  part,  may  enforce  it 
againBt  the  defendants.  It  is  not  always  uecessary  that  a  contract  should  be  signed 
by  both  parties ;  a  party  who  has  not  signed  may,  in  cases  where  there  is  a  good  con- 
sidemtioQ,  recover  against  the  party  who  has ;  Bowm  v.  Morris  (2  Taunt.  374), 
iMfthoarp  V.  Bryant  (2  New  Cases,  735  ;  3  Scott,  238),  Kennawai/  v.  Treleamn  (5  M.  &  W, 
498).  lu  the  last  case  Parke  J.  observes — "There  are  a  great  number  of  cases  of 
oontracts  not  binding  on  both  sides  at  the  time  when  made,  and  in  which  the  whole 
duty  to  be  performs  rests  with  one  of  the  contracting  parties  "  (d).  In  the  present 
cue  it  q)pear8  on  the  face  of  the  declaration  that  the  plaintiffs  have  performed  their  part 
ol  tile  oontrBett  and  that  the  defendants  have  had  the  benefit  thereof ;  the  contract 
therefore  is  binding  on  the  latter,  and  no  objection  for  want  of  mutuality  can  arise. 

The  recognition  and  adoptiou  of  the  contract  by  the  corporation  are  equivalent  to 
■  ratificati<ni,  or  to  an  original  contract,  under  seal.    In  De  Grave  v.  The  mayor  [164] 
and  Vorpomium.  of  Mmimmth  (4  C.  &  P.  Ill)  it  was  held  that  where  goods  had  been 
ordered  by  the  mayor  of  a  corporation,  and  had  been  subsequently  examined  and 
approved  of  at  a  full  meeting  of  the  corporate  body,  it  was  such  a  recognition  of  the 
contract  as  would  make  the  corporation  liable  to  pay  for  them,  although  the  order 
vas  not  under  the  common  seal.    That  case  was  referred  to  by  Patteson  J.  in  giving 
the  judCTient  of  the  court  in  Beverley  v.  The  Lincoln  Gas  lAglU  and  Coke  Cmipany 
(6  A.  &E.  839 ;  2  N.  &  P.  283),  where  his  lordship  observed— "  The  recognition  of  a 
contract  is  its  adoption — the  taldng  it  to  be  the  contract  of  the  puty  so  recogniaiDg 
it"  (6  A.  A  E.  843).   ^  in  Boe  dm.  The  Ihan  and  Cluster  of  BocKetUr  v.  Pitrct 
(3  Gampb.  96),  where  a  verbal  notice  to  quit  had  been  given  by  the  steward  of  the 
Dean  wid  Chapter,  McDonald  C.  R  held  it  was  sufficient  without  any  other  evidmoe 
(rf  his  authority.    His  lordship  added — "The  Dean  and  Chapter,  by  bringing  the 
ejectment,  shew  that  they  authorised  and  that  they  adopt  this  act."    In  Marshall  v. 
The  Mayor,  &t.  of  Queejuidorough  (1  Sim.  &  St.  420),  Leach,  V.  C.  observed  that,  "if  a 
r^ular  corporate  resolution  passed  for  granting  an  interest  in  a  part  of  the  corporate 
poperty,  and,  upon  the  faith  of  that  resolution  expenditure  was  incurred,  he  was 
iDcUned  to  think  that  both  principle  and  authority  would  be  found  for  compelling  the 
eorporation  to  make  a  legal  grant  in  pursuance  of  that  resolution."    Again,  in 
Edwards  v.  The  Grand  Jwiction  Bailway  Company  (1  Mylne  &  Cr.  660),  where  a  person, 
Acting  on  beh^f  of  the  subscribers  to  a  railway,  who  were  then  soliciting  a  bill  in 
pulument  for  ihe  purpose  of  forming  them  into  an  incorporated  joint-stock  company, 
entered  into  a  contract  with  the  trustees  of  a  road,  whereby  it  was  [166]  stipulated, 
that,  in  consideration  of  the  trustees  withdrawing  their  opposition  in  parliament,  and 
erasenting  to  forego  certain  clauses  of  which  they  had  intended  to  press  for  the 
iiuertion  in  the  act,  a  formal  instrument,  to  the  effect  of  the  clause,  should  be 
executed  under  the  seal  of  the  company  when  incorpoi-ated,  and  the  bill  was  accord- 
ingly allowed  to  pass  unopposed  and  without  the  clauses,  an  injunction  was  granted 
at  Uie  suit  of  the  trustees,  to  prevent  the  company  from  violating  the  provisions 
contained  in  the  omitted  clauses. 

The  principle  that  a  subsequent  ratification  will  give  all  legal  qualities  to  a  previous 
Kt  was  also  recognised  in  Whiiehead  v.  Taylor  (10  A.  &  E.  210 ;  2  P.  &  D.  367),  BoHnson 
V.  Gkadouf  (2  New  Ca.  156 ;  2  Scott,  250),  Maclean  v.  Dwm  (4  Bineh.  722 ;  1  Moa  &  P. 
761),  and  Yarhmmgh  v.  Tfie  Bank  of  England  (16  East,  6).  [Maule  J.  The  Mayor,  &c 
^  Coirmas^hm  v.  Ltms  (e)  seems  very  like  tiie  present  case.  Parke  B.  there  held  that 
a  enporatiou  aggregate  might  maintain  assumpsit  for  the  use  and  occujMktion  of  tolls, 
although  they  did  not  grant  the  tolls  to  the  occupier  by  any  instrument  under  their 
eommon  seal.]  In  Smim  v.  T"/**  Btrmingharn  and  Staffordshire  Gas  Light  Company  (1  A. 
&  E.  526 ;  3  N.  &  M.  771)  the  doctrine  was  carried  much  further,  and  it  was  held 
that  a  corporation  was  liable  in  tort  for  the  tortious  act  of  their  agent,  though  not 
appointed  by  seal,  if  such  act  were  an  ordinary  service,  such  as  a  distress  professedly 
otade  under  a  statute  for  a  debt  due  to  the  corporation  ;  and  that  a  jury  might  infer 

(d)  The  cases  mentioned  in  the  former  branch  of  this  sentence  appear  to  be 
imperfect  synallagmatic  contracts,  tikose  in  the  second,  perfect  unilateral  contracts. 

(e)  6  C.  &  P.  608.    As  to  this  case,  see  ante,  vol  ii.  249  (c). 
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the  agency  from  au  adoption  of  the  act  by  the  corporalioii,  as  from  iJieii'  havi^ 
received  the  proceeds  of  the  seizure. 

In  the  present  case  it  appears,  on  the  face  of  the  de-[166]-ohiration,  that  Toma 
was  the  agent  to  the  plaintiffs ;  for  it  is  stated  that  the  agreement  was  executed  by 
him  "for  and  on  behalf  of  the  plaiutifls."   The  second  plea  sets  up  the  defence  that 
the  agreement  was  not  made  under  the  corporate  seal  or  by  any  person  authorised 
under  seal ;  the  replication  is,  that  Towse  was  the  solicitor  and  agent  for  the  corpora 
tion  employed  by  them  as  suoh  agent  in  the  conduct  and  management  of  the  bul  in 
parliament,  and  the  agreement  was  entered  into  by  him^  as  such  solicitor  and  agnit, 
on  behalf  of  the  corporation  in  the  usual  course  of  his  employment.    The  rejwkler 
states  that  the  appointment  of  Towse  was  by  p{ux>l  only,  and  not  by  an  instnuaeot 
under  the  corporate  seal    The  replication  states  the  employment  of  Towse  as  aeeat 
to  the  company,  and  the  making  of  the  agreement  by  him,  as  such  agent,  more  fully 
than  the  declaration.    All  the  facts  of  adoption  that  are  mentioned  in  the  declaratioD 
are  drawn  down  to  the  replication  which  seta  up  additional  matter,  namely,  that  the 
agreement  was  entered  into  by  the  solicitor  to  the  corpcHration  in  the  course  of  hii 
duty.    The  cases  as  to  subsequeut  ratification,  therefore,  are  applicable  to  the  cofr- 
aidwation  of  the  replication.    Upon  this  state  of  the  reccod  the  (kfendant  Robertson 
can  only  take  such  objectiona  to  the  replication  as  would  be  admissible  on  gownl 
demurrer.   And  on  general  demurrer  the  replication  would  be  good ;  as  it  must  be 
teiken  that  either  the  agreement  itself,  or  the  appointment  of  the  agent,  was  under 
seal,  if  that  be  necessaiy  to  give  validity  to  the  agreement    In  The  Dean  and  Ciuaitr 
of  Windsor  v.  Gover  (2  Wms.  Saund.  302),  to  debt  for  the  rent  of  tithes,  the  defen^t 
pleaded  that  ho  assigned  the  premises  to  one  J.  B.,  and  that  the  plainti&  had  notioe 
of  the  assignment,  and  received  rent  from  J.  B.  as  their  tenant ;  [167]  it  was  objected 
on  the  part  of  the  plaintiffs  that  the  plea  was  bad  for  not  shewing  that  sudi  acceptance 
was  by  deed  under  the  common  se^    "  But  to  this  it  was  answered  that  if  a  deed  be 
necessary,  it  is  implied  in  the  plea ;  for  an  acceptance  bein^  pleaded,  every  thing  that 
makes  it  to  be  a  ^>od  acceptance  is  implied,  for  otherwise  it  is  no  acceptance  at  alL" 
And  several  cases  are  there  cited  to  the  sune  e£bot — and  others  are  collected  in  a 
note  by  Serjt  Williams  (1  Wms.  Saund.  305  a.  u.  (13).    So,  in  TUam  v.  ITte  Wamofk 

UgU  (kmpmy  {/^  Bw  &  G.  962j  7  D.  &  K.  376),  which  was  an  action  of  debt  for 
work  uid  labour  a^^unst  an  incorporated  compuiy,  Bayley  J/  said :  "I  think,  that  if 
a  deed  were  necessary,  we  are  justified,  upon  general  demurrer,  in  presuming  that 
there  was  such  deed,  and  (in  saying)  that  the  neglect  to  set  out  the  deed  is  mere 
matter  of  form ; "  and  Holroyd  J.  expressed  himself  to  the  same  purport 

The  first  point  in  this  case  is  the  same  as  that  in  Arnold  v.  T/ie  Mayor  of  PooU 
(ante,  vol  iv.  p.  860) ;  and  the  cases  there  cited  are  authorities  for  the  plamtifis  here  \ 
especially  Beverley  v.  The  Lincoln  Gas  UgU  Company  (6  A.  &  E.  829 ;  2  N.  &  P.  283), 
Church  V.  The  Imperial  Gas  Light  and  Coke  Company  (6  A.  &  E.  846 ;  3  N.  &  P.  35),  The 
Mayor,  dc,  of  Ludlow  v.  Cluirltott  (6  M.  &  W.  815),  The  Mayor,  dx.,  of  Sit^ord  v.  Till 
<4  Bingfa.  75 ;  12  J.  E  Moore,  260),  and  The  SouOwarlt  Bridge  Cmpmy  v.  SOU  (2  a 
&  P.  371).  These  oases  establish  thati  in  reference  to  actioiM  by  or  againat  ocnpon- 
lions,  tiiere  is  no  difference  between  assumpsit  and  debt^  or  between  oontrocts  executoKj 
and  executed.  It  may  be  objected  that  this  rule  is  applicable  only  to  trading  oompanies 
established  under  acts  of  parliament ;  but  Uiat  obsOTvation  will  not  [168]  apply  to  the 
cases  of  The  Mayor  of  Stagord  v.  TiU  and  The  Dean  and  Chtqifer  of  Eoekeder  v.  Piem 
(1  Campb.  466). 

He  then  proceeded  to  argue  that  the  rejoinder  to  the  replication  to  the  second 
plea  by  Robertson  was  bad,  as  being  an  informal  special  traverse  of  the  alleigation  that 
the  contract,  or  the  appointment  of  the  agent,  was  under  seal.  (The  argiunent  upon 
this  point  is  not  reported,  as  the  judgmrait  of  the  court  proceeded  upon  ottier  groonda. 
The  learned  serjeant  cited  Stephen  on  Pleading  (page  207,  ith  emt)  and  Pmuvm  v. 
Cogens  (9  A.  &  E.  303 ;  1  P.  &  D.  302». 

The  third  plea  is  pleaded  to  all  tiie  breaches  in  the  first  count;  and,  uuless  it  is  an 
answer  to  each  of  the  three  breaohee  thwe  set  out^  it  is  bad ;  Chwf  v.  Pindar  {2  K  & 
P.  427).  It  is  clearly  no  answer  to  the  third  brmoh  for  the  iKm-payment  of  lOOQL ; 
and  that  part  of  the  plea  which  states  that  the  biU  was  not  as  perfect  and  beneficial 
as  it  might  have  been  made,  is  no  answer  to  the  declaration,  ainoe  the  dedarataoo 
allw^  that  both  parties  were  to  be  bound  by  the  deoisitm  of  tiie  rsferee^  and  tlut  he 
settled  the  bill 
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The  fourth  plea,  which  is  pleaded  to  the  same  breaches  as  the  third,  states  that 
the  plaintiffs  did  not  oontinually  use  all  reasonable  endeavours  to  pass  the  bill-  The 
tJaintifls  in  the  declaration  have  alleged  certaia  acts  on  their  part  to  promote  the  bill. 
The  language  of  this  plea  is  consistent  with  the  neglect  to  perform  some  only  of  the 
wtB  stimlatfid  to  be  done ;  but,  that  would  be  a  breach  of  the  agreement  affecting 
put  only  of  the  consideration  ;— such  part  not  amounting  to  a  condition  precedent. 
The  remedy  for  such  breach  would  be  by  action.  It  would  he  like  the  case  of  the 
action  on  a  eorenant  in  a  deed  whereby  the  plaintiff  conveyed  an  estate  with  t^e  stock 
of  negroes  upon  p.09]  it ;  where  a  pltA,  that  the  plaintiff  was  not  legally  possessed  o£ 
the  negroes,  was  held  bad,  on  the  ^und  that  otherwise  the  fact  of  any  one  negro 
not  being  the  property  of  the  plaintiff  would  bar  the  action  (a)>. 

The  fifth  plea  states  that  the  plaintiffs  presented  a  petition  to  the  House  of  Lords 
in  favour  of  other  parties  interested  in  the  bill.  That,  however,  would  be  no  answer 
to  this  action  ;  and  the  plea  is  open  to  the  like  objections  as  the  fourth. 

The  pleas  by  the  other  defendfuits,  Booth  and  Staines,  raise  subBtantially  the  same 
qoestifHu ;  and  the  same  arguments  are  applicable  to  them. 

R  V.  Richards  for  the  defendant  Robertson.  The  main  question  is,  whether  it 
WIS  competent  for  the  plaintiffs,  being  a  corporation,  to  enter  into  a  coDtract  not  under 
seal ;  or  whether  the^  could  take  advantage  of  any  conteact  made  on  their  behalf  by 
an  agent  whose  appointment  was  not  under  seal.  The  agreement  in  question  is  one 
ti»t  affects  Hhe  title  to  kinds,  and  that  fact  makes  an  essential  difference  between  this 
caw  and  those  principally  relied  upon  on  the  other  side.  The  Mayor  of  IaULIow  t. 
C%iHiom  (6  M.  &  W.  816)  is  an  important  authority  against  the  plaintiffs.  In  that 
cue,  although  there  had  been  a  formal  entry  of  a  resolution  in  the  books  authorising 
the  contract  attempted  to  be  set  off  by  the  defendant,  and  although  the  contract  had 
been  executed,  yet,  as  it  affected  lands  of  the  corporation,  it  was  held  that  it 
was  invalid  as  not  being  under  the  corporate  seal.  [Tindal  C.  J.  That  would 
have  been  a  very  strong  authority  in  the  case  of  an  action  brought  against  these 
idaioti^  upon  this  agreement.]  It  is  [170]  equally  strong  here,  since  in  every  con- 
tract there  must  be  mutuality.  [Maule  J.  The  contract  here  is  executed  (a)^.]  So 
it  was  in  Tke  Mayor  of  Ludkno  v.  CharUcn.  [Cresswell  J.  Upon  what  ground  is  it 
that  there  must  be  mutuality  in  a  contracts  Is  it  not  that  there  must  be  a  good 
consideration  1  And  have  not  the  defendants  here  got  a  good  ransideration  f]  It  is 
■ubmitted  that  they  have  not ;  for  they  never  were  in  a  situation  to  sue  the  corporation ; 
and  unless  the  corporation  could  be  sued  in  assumpsit,  they  cannot  sue  the  defendants. 
[Maule  J.  That  is  the  very  point  in  tlie  case.  The  other  side  do  not  contend  that 
the  corporation  could  have  been  sued.]  This  is  tui  action  on  a  precise  contract,  and 
there  is  no  case  to  shew  that  one  party  to  such  a  contract  has  the  power  to  sue,  and 
not  the  other.  [Tindal  C.  J.  An  infant  can  sue  on  a  promise  of  marriage,  though 
he  cannot  be  sued  upon  it(&).]  In  that  case  the  contract  is  merely  voidable  and 
not  void. 

The  necessities  of  modem  times  have  introduced  an  extension  as  to  the  liability  of 
enprastions;  but  the  relaxation  of  the  ancient  rule  has  obtained  only  in  favour  of 
tnaiDg  oompaniea.  None  of  the  cases  cited,  therefore,  are  applicable  to  the  present 
Neitber  do  tiie  more  ancient  exceptions  apply ;  as  this  contract  does  not  relate  to 
matters  of  a  tiifiing  nature,  or  of  constant  occurrence.  This  is  a  contract  affecting  the 
lands  of  the  corporation.  The  general  rule  as  to  the  nature  of  contracts  binding  upon 
corporations  is  laid  down  in  1  Blac.  Com.  463  (citing  Davis,  44,  48)  and  Co.  Litt  94  b. 
And  in  FreHU  v.  Ewbaiieke  (1  Roll.  Rep.  82),  it  is  said  by  Coke  that  no  action  lies  at 
ecnunon  law  against  a  dean  and  chapter  upon  a  promise  made  by  them,  because  a 
OMporation  cannot  be  bound  [171]  without  deed.  If  one  party  is  not  bound  by  a 
contract,  tiie  other  is  not.  Unless,  therefore,  the  court  shall  be  prepared  to  overrule 
The  Mayor  of  Ludhuf  v.  ChwUont  there  is  an  end  of  this  case. 

The  cases  relied  upon  on  the  other  side  are  distinguishable  from  the  present  In 

(o)>  Boone  v.  Eyre,  1  H.  Bl.  273,  u. ;  2  W.  BL  1312  ;  cit  6  T.  R  573.  See  also 
Sfmn  r.  Cmlmg,  3  N.  C.  356  ;  3  Scott,  740;  and  1  Wms.  Sound.  320  a.  et  seq.; 
2  Smith,  Lead.  Ga.  10,  n. 

(a)*  The  plaintiffs  did  not  declare  up(m  the  executed  contract^  bat  upon  the  ante- 
eedeot  executory  ccmtract;  post^  172. 

(&)  See  HeU  y.  CkKrauskux,  2  Stra.  937. 
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Boom  V.  Morm  (2  Taunt.  874)  the  oontract  was  entered  into  by  a  mayor  on  behalf  of 
himself  and  the  corporate  body ;  and  upon  tiie  question  whether  he  could  sue  in  his 
individual  capacity,  it  was  held  that  he  could  not  In  Laythoai-p  v.  Bryani  (2  New 
Ca.  735 ;  3  Scott,  238),  the  question  turned  purely  upon  the  construction  of  die 
statute  of  frauds,  and  had  no  reference  to  a  contract  by  a  corporation.  The  same 
remark  applies  to  Kenmtmy  v.  Treleavan  (5  M.  Sc  W.  498), 

BffDerhy  v.  The  Uimln  Gas  LigJU  Compmy  (6  A.  &  E.  829  ;  2  N.  &  P.  283),  a«rck 
V.  The  Imperial  Gas  Light  and  Coke  Company  (6  A.  &  E,  846 ;  3  N.  &  P.  35),  and  that 
class  of  cases  were  all  cases  of  trading  companies,  which  have  been  introduced  of  Ut« 
years  by  the  legislature,  for  the  purpose  of  trade  alone  ;  they  are  not  oorporatioDS  in 
the  proper  sense  of  the  term.    The  sound  reason  why  the  general  principle  is  not 
applicable  to  them  will  foe  found  in  tiie  case  of  Church  r.  The  Imperal  Oas  Light  a»f 
Cm  Company.    The  Dean  and  Chapter  of  Ro<^ester  v.  Pienx  (1  Campb.  466),  The  Manar 
of  Stafford  v.  Till  (4  Bingh.  75;  12  Moore,  260),  and  The  Mayor  aitd  Burgesta  of 
Carmarthen  v.  ieiws  (6  C.  &  P.  608),  were  all  actions  for  use  and  occupation,  and  were 
decided  upon  the  grounds  explained  by  Lord  EUenborough  in  the  first  menticmed 
case ;  namely,  that  an  action  for  use  and  occupation  under  the  statute  11  G.  2,  c.  19, 
s.  14,  does  not  imply  a  demise  by  deed.    [Maule  .T.    Those  cases  were  decided  upon 
the  plea  of  non-a8'[172]-sump8it.  In  this  case  the  plea  is  that  there  was  no  agreemeDt 
The  declaration  states  an  agreement ;  and  if  the  plaintiffs  could  not  agree,  except  hy 
deed,  that  alle^tion  in  the  declaration  may  be  held,  on  general  demurrer,  to  mean 
that  the  plaintiffs  promised  under  seal ;  and  if  Towse  agreed,  and  the  plaintifis  after 
wards  imder  seal  promised  to  perform  the  agreement,  must  not  that  now  be  taken  to 
be  a  good  consideration!]    The  declaration  states  an  agreement  in  writmg;  and 
contains  merely  the  averment  of  a  promise  on  the  wt  of  t^e  plaintiflb  to  pn^cm 
that  agreement.    In  Boe  dem.  Dean  and  Chapter  of  Bo<Ae^  v.  Pierce  (2  Campb.  96), 
the  authority  of  the  agent  to  give  the  notice  to  quit  had  been  fully  recognized  by  the 
corporation.    Marshauv.  Queenhorougk  (1  Sim.  &  St.  420),  and  Edwards  v.  The  Grand 
Jmction  Railway  Company  { 1  Myl.  &  Craig,  650),  shew  that  if  parties  are  obliged  to 
have  recourse  to  a  court  of  equity,  it  is  because  no  relief  is  to  be  had  at  law.    In  De 
Oi-am  V.  Monmouth  (4  C.  &  P.  Ill)  the  contract  was  for  weights  and  measures,  a  small 
matter,  falUng  within  the  old  recognized  exception.    And  the  consideration  there  was 
executed.    It  is  contended,  indeed,  that  the  consideration  in  this  case  is  executed ; 
but  that  is  not  so.  The  contract  declared  upon  is  executory  ;  and  although  in  subsequent 
averments  it  is  alleged  that  the  contract  was  performed,  that  will  not  uter  the  ori^nat 
nature  of  the  contaraot.    The  subsequent  ratification  is  matter  of  evidence ;  bat  it  is 
clear  that  the  original  contract  is  executory. 

The  cases  cit^  as  to  the  ratification  and  adoption  of  the  act  of  an  agent  have  no 
application ;  for  the  present  contract  can  only  be  ratified  as  an  executoiy  contract. 
In  Whitehead  v.  Tayh/r  (10  A.  &  E.  210 ;  3  P.  &  D.  367),  the  point  in  question  was  at 
to  the  power  of  executors  to  ratify  a  distress  for  rent  [173]  made  in  the  name  of  the 
testator,  and  by  his  direction,  but  after  his  death  ;  and  the  ratification  was  held  good. 
Perhaps  that  case  may  be  doubtful  law ;  but  at  any  rate  it  is  very  distinguishable 
from  the  present.    The  act  had  been  authorised  by  the  testator,  and  the  ratification 
was  after  his  death.    [Cresswell  J.    It  does  not  appear  in  that  case  that  any  poutive 
act  was  done  by  the  executor  after  the  death  of  the  testator.]    In  Bdtinxm,  v.  GleadoK 
(2  New  Ca.  166 ;  2  Scott,  250),  and  Maclean  v.  Dunn  {4  Bingh.  722 ;  1  M.  &  P.  761), 
there  was  a  sufficient  legal  ratification  which  would  be  drawn  back  to  the  previous 
contract ;  but  that  is  not  so  here.   [Maule  J.    Is  not  the  bringing  the  action  a 
sufficient  ratification  by  t^e  plaintiffs  T]   It  is  submitted  tJiat  it  is  not^  if  botli  partiea 
are  not  bound.   The  adoption  must  be  of  equal  force,  that  is,  equtdly  binding  on  bodi 
parties.    [Maule  J.    You  say  the  plaintiffs  are  not  bound ;  and  that  the  defendants 
have  no  cross  action  against  them ;  but  the  plaintiffs  having  brought  the  jH^sent 
action  are  bound  on  the  record.]    It  is  submitted  that,  after  broach,  the  one  party, 
not  being  bound,  cannot  by  bringing  an  action  bind  the  other  party.    Otherwise  he 
might  lie  by  for  five  years  and  three-quarters,  just  to  avoid  the  operatimi  of  the 
statute  of  limitations,  before  the  other  party  could  know  whether  the  contavet  was 
binding  upon  him.    The  cases  of  Yarhorough  v.  The  Bank  of  England  (16  Eaatf  6)  and 
Stmth  V.  The  Birmingham  and  Staffordshire  Oc»  Light  Compem^  (1  A.  &  £.  526 ;  3  N.  ft 
M.  771)  have  also  no  arolication.   Those  were  actions  in  tort»  where  it  «m  hdd  that 
the  jury  might  assume  that  the  act  of  tiie  agent  was  suffideutly  the  act  of  the  ptiudpal 
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to  mke  tbe  latter  a  tort-feasor.    In  THim  v.  7%«  Warwidc  Gas  Light  Company  (4  B.  & 
G.  962;  7  D.  &  R.  376)  the  first  count  was  founded  upon  the  ohligatiou  contained  in 
the  p.74]  act  of  parliament,  under  which  the  company  was  form^,  that  the  costs  of 
obtuning  that  act  should  be  paid ;  the  other  oouuts  were  general  indebitatus  counts 
upon  a  debt  which  might  have  been  founded  upon  a  deed ;  and  the  court  held  that 
npon  general  demurrer,  a  deed  might  be  presumed.    In  t^is  case  also  it  is  argued  that 
it  may  he  presumed,  Uie  plaintiffs  oontracted  by  deed ;  but  that  will  not  be  sufficient, 
ininuuch  as  one  party  cannot  be  bound  by  deed  and  the  other  by  parol   ITnndal  C.  J. 
It  would  wpear  upon  the  whole  record  in  this  case  that  the  promise  was  by  simple 
cmtract   Moule  J.   Suppose  a  deed  had  been  executed  by  the  jdaintafia ;  and  been 
dgnsd  bat  not  sealed  by  the  defendtuits,  would  the  plaintiff  have  no  remedy  f]  It 
mold  be  vwy  doubtful.   [Maule  J.   I  think  there  is  a  oase  in  point  in  which 
Msmuint  has  been  held  to  lie.   Blanning  Seijl,  for  the  defendant  Haines,  referred 
to  Wm  V.  CwfUr  (1  Esp.  N.  P.  G.  200  ;  6  T.  a  176).   Chaonell  Serjt  refemd  to 
StOurktitd  V.  XuAttaa  (3  £sp.  N.  P.  C.  42).]    Unless  both  parties  were  equally  bound 
by  the  instrument,  it  is  submitted  that  one  could  not  sue  the  other  {c)\    [Maule  J. 
In  cases     demise,  if  the  lessor  executes  the  lease  and  the  lessee  does  not,  may  not 
tbe  latter  be  sued  r]    Not  upon  the  lease.    In  ConMI  v.  Xuetu  (2  M.  &  W.  Ill)  the 
dfldaration  in  covenant  stated  t^t  one  J.  H.  was  seised  in  fee,  and  being  so  seised, 
by  a  certain  indenture,  with  the  consent  and  approval  of  the  said  J.  H.  then  given, 
■ade  between  the  aaid  J.  H.  of  the  one  part,  and  the  defendant  of  the  other  part, 
uid,  sealed  with  the  seal  of  the  defendant^  it  was  witnessed,  that,  for  the  considera- 
tims  Uierein  mentioned,  he  the  said  J.  H.  did  demise  to  the  d^endant,  his  executors 
•ad  adminis-p,7S}-trstOT8,  certain  premises  therein  mentifmed :  to  hold  to  him,  his 
executors,  &&,  for  the  tenn  of  eleven  years ;  and  that  by  virtue  of  that  indenture, 
and  by  permission  of  the  said  J.  H.,  the  defendant  afterwards  entered  into  the 
premises,  and  was  possessed  thereof :  that  J.  H.  afterwards  made  his  will,  by  which 
he  devised  Uie  estate  to  his  widow  K  for  life,  remainder  to  the  plaintiff  for  life.  It 
then  averred  the  death  of  J.  H.,  and  afterwaxds  that  of  K,  and  that  thereupon  the 
jdaintiff  became  and  was  seised  of  the  reversion  of  and  in  the  premises,  in  his  demesne 
at  (A  freehold,  for  the  term  of  his  natural  life,  under  and  by  virtue  of  the  will.  The 
defendant  pleaded,  in  effect,  that^  although  the  deed  was  his  deed,  yet,  that  it  was 
not  si^ed  by  J.  H.,  or  by  any  agent  of  3ie  said  J.  H.  thereunto  lawfully  authorised 
by  writing,  nor  was  uiy  lease  for  the  said  term  of  eleven  years  put  into  writing  and 
aigned  by  J.  H.  or  any  agent^  && ;  and  it  was  held  on  demurrer,  th^  the  action  was 
Qrt  maintainable  by  die  plaintiff  against  the  defendant  fur  breaches  <A  the  covenants 
in  the  indratura   The  declaration  in  this  case  states  an  agreement  between  the  parties. 
If  that  is  to  be  taken  as  an  agreement  by  deed,  then,  if  it  were  executed  by  the  a^nt 
ui  luB  own  name  on  behalf  of  his  principal,  it  would  be  void  as  against  the  principal, 
aod  binding  upon  the  agent  alone  ;  Frontin  v.  Small  (2  Ld.  Raym.  1418  ;  2  Stra.  705), 
Afplekm.  v.  Bmks  <5  East,  148),  BumU  v.  Jmus  (3  B.  &  A.  47.    See  also  Toplis  v.  Grcrne, 
5  New  Ca.  636 ;  7  Scott,  620).    [Maule  J.  referred  to  The  East  India  Company  v. 
Lewis  (3  C.  &  P.  358).] 

Assuming  that  the  corporation  have  not  contracted  under  any  instrument  binding 
upon  th^  corporate  property,  the  question  is  whether,  where  a  contract  is  bindingon 
one  party  but  not  on  the  other,  the  pwrty  who  is  not  bound  can  sue  the  other.  The 
plain  tiffs  here,  it  [176]  ia  true,  aU^;e  that  the^  are  bound,  as  part  of  the  consideration 
tor  the  d^endante*  promise,  but  that  alle^tion  will  not  make  them  bound,  if  they 
are  not  ao  in  law.  Mutuality  is  wanting  m  this  oasei  and  that  is  tbe  essence  of  all 
eootnwts;  Sari  London  Waterworks  Con^anuf  v.  Baily  (4  Bingh.  283;  13  Moa  632), 
V.  Phdps  (Peake,  N.  P.  C.  227),  Biddell  v.  Dow»{g)*,  Anhum  v.  ChMe 
(IB  Eaat,  209),  Fernr  v.  Own  (7  B.  &  C.  427 ;  1  M.  &  R  222),  Bird  v.  Higginson 
(2  A.  &  E.  695 ;  &  C.  affirmed  id  Cam.  Scacc  6  A.  &  K  824).  [Maule  J.  There  is 
a  lar^  class  <A  cases  mentioned  by  Potfaier,  where  one  party,  A.,  promises  to  do  some- 
thing if  another  party,  B.,  will  do  something  else.    This  contract  is  not  binding  on 

{cf  But  see  Ca  Litt  229  a.  231  a. ;  FoeUr  v.  Massey,  Cro.  £1.  212 ;  Clmeni  v. 
Beideg^  2  Roll  Ab.  Fails  <F),  pL  2;  Com.  Dig.  Fait,  (G.  2);  Cooch  v.  Goodman, 
2Q.  R  580. 

<«)■  6  &  &  C.  256 ;  9  D.  &  B.  404,  reversing  the  judgment  of  C  P.  in  Dovm  t. 
Out,  3  Bingh.  20  ^  10  lioa  272. 
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B. ;  but  if  he  does  the  act,  then  it  becomes  binding  on  A.(A).  PerhapB  it  miy  be 
coDtended  that  this  is  some  such  case.]  Even  if  it  were  so,  still  the  mode  of  ataifr 
ment  of  the  contract  is  not  sufficient.  There  is  no  consideration  moving  from  the 
plaintiffs  to  the  defendants — no  benefit  from,  or  detriment  tio  the  plaintifis;  tad 
therefore  they,  being  strangers  to  the  considerations,  cannot  sue  upon  the  contract; 
Lees  V.  Whitcamb  (5  Bing.  34 ;  2  M.  &  P.  86).  [Maule  J.  The  dechuntioii  there 
stated,  as  the  consideration  of  the  defendant's  promise  to  remain  with  the  plaintiff 
for  two  years,  that  the  plaintiff  would  teach  the  defendant  the  business  of  a  dzMB- 
maker ;  but  the  contract  proved  contained  no  such  consideration.  Coltman  J.  How 
do  you  make  the  [1771  plaintiffs  strangers  to  the  consideration  1]  Because  th^sre 
not  bound.  Batea  v.  Cort{2  B.&  G.  474 ;  3  D.  &  R.  676)  also  shews  Uie  necwnfy 
for  mutuality  in  a  contract,  [presswell  J.  That  case  and  otiiers  of  a  similar  kind 
resolve  themselves  into  a  question  of  nudum  pactum.  The  point  here  is,  as  put  by 
my  brother  Maule,  of  an  executory  contract,  where  one  party  undertakes  to  do  oaa 
thing,  if  the  other  will  do  another.]  It  comes  back  to  the  fact  of  there  being  no 
binding  contract.  Samderaon  v.  Griffiiks  (5  B.  &  C.  909 ;  8  D.  &  R.  643)  ie  an 
authority  to  shew  that  a  subsequent  ratification  by  one  who  was  not  a  party  to  the 
original  agreement,  is  not  sufficient. 

If  the  action  is  maintainable  at  all,  Ogilby,  who  by  the  agreement  was  to  do  some- 
thing as  well  as  the  other  parti^  ought  to  hare  been  made  a  co-plaintiff ;  Cfusnier  v. 
Leese  (4  M.  &  W.  295 ;  affirmed  in  Cam.  Scac.  5  M.  &  W.  698) ;  for  oo  action  ooald 
have  been  maintained  upon  tiie  agreement,  if  Ogilby  had  not  performed  his  part. 

As  to  the  replication  to  the  second  pleas ;  if  there  is  any  weight  in  the  argument 
that  the  company  cannot  bind  themselves  except  under  the  c(»rporate  seal,  then,  mikas 
the  appointment  of  Towse  were  under  seal,  he  could  have  no  valid  authority,  as  their 
agent,  to  enter  into  the  contract ;  and  the  replication,  not  shewing  any  such  authority, 
is  clearly  bad. 

He  then  proceeded  to  argue  that,  assuming  the  replication  were  good,  the  rejoinder 
was  not  open  to  the  objection  that  had  been  urged  against  it  (vide  ante,  p.  167). 
Upon  this  point  he  cited  Gough  v.  Bryan  (2  M.  &  W.  770),  Stephen  on  Pleading,  201, 
and  Crosfi  Keys  Bridge  Company  v.  Rimlings  (3  New  Ca.  71 ;  3  Scott^  400). 

The  third,  fourth  and  fifth  pleas  may  be  dealt  with  [178]  together ;  they  aS 
contain  the  exceptions  as  to  the  breach  for  the  non-return  of  the  plans.  The  defen- 
dant contends  that,  by  the  agreement^  he  is  entitled  to  the  benefit  of  the  entire 
consideration.  There  is  no  an^ogy  between  this  ease,  an  action  of  aasumpsit,  and  an 
action  of  covenant,  where  no  consideration  is  necessary ;  such  as  Boom  t.  Byrt 
(1  H.  Bl.  273,  n.  J  2  W.  Blac.  1312)  and  Staw^s  r.  Cwliiig  (3  New  Ca.  356  ■  3  Soott. 
740).  In  simple  contract  the  consideration  must  be  laid  and  proved.  The  conadera- 
tion  here  is  laid  as  executory,  not  as  executed.  The  exertions  of  the  plaintiff  in  ihvour 
of  the  bill  are  the  consideration  for  the  defendant  to  enter  into  the  contract.  If  the 
plaintiffs  did  not  use  all  reasonable  means  and  endeavours  to  procure  the  bill  to  paa^ 
as  alleged  in  the  fourth  plea — or,  if  they  presented  a  petition  against  the  Mil,  as  ^eged 
in  the  fifth — the  consideration  for  the  defendant's  promise  would  fail. 

Hindmarch,  for  the  defendant  Booth.  The  plaintiffs  were  never  bound  by  the 
agreement,  it  not  being  under  seal.  If  any  agreement  under  the  seal  of  ^e  plaintiA 
could  be  implied,  it  would  be  a  deed  made  between  the  three  parties  to  tiie  a^«emaity 
and  of  course  it  would  be  the  deed  of  each ;  for  it  would  not  be  presumed  uiat  then 
was  a  deed  on  the  one  side  and  a  parol  contract  go  the  other.  If  the  real  cause  of 
action  arose  on  a  contract  by  deed,  a  parol  promise  to  perform  that  contract  would  not 
sustain  assumpsit;  Bober  v.  Harris  (9  A.  &  E.  632) ;  and,  therefore,  if  a  deed  wweto 
be  presumed  in  this  case,  the  action  would  not  lie.  The  allegation  as  to  the  mono- 
randum  indorsed  on  the  articles  of  agreement,  does  not  state  that  such  memorandum 
was  an  agreement,  or  that  it  was  made  by  any  one.    It  merely  states  that  it  wu 

(h)  See  Pothier,  Traits  des  Obligations,  part  2,  chap.  3.  A  contract  or  obligBtioa 
of  this  kind  is  termed  conditional,  i.e.  an  obligation  which  is  suspended  by  the  ooodi- 
tion  under  which  it  has  been  contracted,  and  which  is  not  yet  acoompliaiied ;  (Potb. 
Traits  des  Obligations,  No.  198). 

The  particuW  condition  mentioned  above  by  the  learned  judge  is  termed  pototif 
tive,  i.e.  one  which  is  in  the  power  of  him  towiuds  whom  the  obligatioQ  is  oontracted ; 
(Poth.  Traits  des  Oligations,  No.  201). 
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ngoed  by  Pearce  as  solicitor  of  the  defendants :  this  exchides  the  possibility  of  its 
haying  l»en  executed  under  seaL  If,  therefore,  the  articles  of  agreement  are  taken 
[17Q  to  be  by  deed,  that  agreement  cannot  be  varied  by  parol.  Assuming  the  contract 
to  be  Toid  in  its  inception  for  the  reasons  already  suggested,  it  could  not  be  made 
good  by  any  thing  done  afterwards,  except  by  the  consent  of  the  party  charged.  The 
jdaintiflb  cannot  elect,  after  breach,  to  make  the  defendants  wrongdoers  by  relation. 

As  to  the  necessity  of  the  contract  being  by  deed,  in  order  to  bind  the  plaintiff,  he 
cited  Hone  t.  Ivy  (1  Vent  47 ;  1  Sid.  441  ;  1  Mod.  18;  2  Keb.  567,  604),  Panel  v. 
Moon  (Plowd.  91),  Sea  v.  The  Cit^  of  Chester  (3  Show.  366),  Can/  v.  MaWiem  (1  Salk. 
191),  Smith  T.  77ie  Birmingham  and  Staffbrd^ire  Cfas  Light  Comjmaf  (1  A.  ft  E.  526 ; 
3  N.  &  M.  771),  Jenkins's  Centuries,  case  68  (pace  131),  and  Dumper  v.  ^fms  (Cro. 
EHjl  815) ;  and  upon  the  point  of  want  of  mutuality,  Sykes  v.  Vimn  (9  A.  &  E.  693  ; 
1  P.  &  D.  463),  Daniel  v.  Bowles  (2  C.  &  P.  553),  Harrison,  v.  Cage  (1  Ld.  Raym.  386), 
Cok  y.  Cottingham  (8  C.  &  P.  75),  Cooke  v.  Octey  (3  T.  R.  653),  and  Paym  v.  Cave 
(3  T.  B.  148).  The  plaintifis  ought,  at  least,  to  have  alleged  notice  to  the  defendant 
that  tfaey  adopted  tJie  contract ;  M'lver  v.  Bichardson  (1  M.  &  S.  557).  He  also  cited 
CardweU  v.  Lucas  (2  M.  &  W.  Ill),  Samdersm  v.  Griffiihs  (5  B.  *  C.  909  ;  8  D.  &  R. 
6431  Biehardsm  v.  Qifford  (1  A.  &  K  52 ;  3  N.  &  M.  325),  and  WUsm  v.  Woolfreys 
(6H.&a341). 

The  oaaes  cited  on  the  part  of  the  plaintifia,  which  turn  upon  the  statute  of  frauds, 
tn  inapplicable.   Before  tnat  statute  such  oontraote  as  are  mentioned  in  those  cases 
would  have  been  binding  on  both  partaes  although  not  in  writan^.   The  statute  altered 
tbe  law  by  requiring  that  such  agreements  should  be  in  writing  and  signed  by  the 
pMtjr  to  be  charged;  but  as  to  the  other  party,  whose  concurrence  forms  the  con- 
sideration, the  statute  does  not  require  his  signature  (vide  tamen,  vol.  ii.  462).  The 
consideration  in  such  [180]  cases  remains  the  same  as  at  common  law.    The  statute 
ays  nothing  as  to  a  seal ;  but  by  common  law  a  corporation  can  only  bind  themselves 
hj  seal  and  without  their  seal  to  a  contract  the  other  party  has  no  consideration.  The 
questions  here  are,  1st,  whether  all  the  parties  were  originally  bound  by  this  contract, 
tnd  2dly  if  the  jrfaintiffii  were  bound  whether  assumpsit  will  lie  at  their  suit. 
[Made  J.    There  are  oases  which  shew,  that  though  a  contract  be  signed  by  one 
pwty  only,  it  may  be  enlOToed  by  the  other  (a).]   Tbit  arises  from  the  express  words 
of  the  statute  (29  Car.  2,  o.  3),  which  require  that  a  memorandum  of  certain  contracts 
dull  be  signed  by  the  party  to  be  charged  therewith.   The  statute  merely  says  in 
cAcfc  that  there  shall  be  no  evidence  of  such  a  contract,  except  by  such  a  memo- 
randum.   [CresBwell  J.  The  contract  cannot  otherwise  be  enforced.    What  is  the 
Tahie  of  that  as  a  consideration  which  cannot  be  enforced      The  other  party  in  such 
>  case  may  not  avail  himself  of  the  power  which  the  statute  gives  him  to  avoid  the 
flODtract  which  is  only  voidable  :  but  in  the  present  case  the  oontract  on  the  part  of 
the  plaintifTs  is  altogether  void,  and  therefore  it  is  also  void  as  against  the  defendants. 
The  eases  upon  the  statute  of  frauds  in  fiwt  turn  upon  the  express  words  of  the 
itetute ;  but  here  the  contract  was  at  the  common  law  void  ab  initio.    The  agree- 
ment set  out  in  the  declaration  was  made  between  three  parties ;  the  consideration  for 
t]»  alibied  promise  is  stated  to  be,  that  the  plaintilfs  would  perform  their  part  of  the 
^;reement ;  out  it  ahoold  We  been,  that  the  plaintiffs  and  Ogilby  would  perform 
ueir  ports  respectively.   The  second  plea,  whidi  is  not  demumd  to  as  amounting 
to  the  general  issue,  says,  in  effect,  that  the  defendant  has  never  had  any  con- 
riderataon. 

Hie  sarrejoinder,  which  seta  forth  a  ratification  of  the  [181]  contract  by  deed  poll 
on  the  part  of  the  plaintiffs,  is  bad,  as  a  departure  both  from  the  declaration  and  the 
replication.  [Coltman  J.  The  defendant  has  not  demurred  specially  upon  that 
ground.]  It  was  not  necessary,  as  departure  is  matter  of  substance,  and  may  be  taken 
advantage  of  upon  general  demurrer ;  2  Wms.  Saund.  84  d.  (n)  •  Palmer  v.  St&M 
(2  Wils.  96). 

Manning  Serjt  for  the  defendant  Staines.  The  pleas  are  ^ood  in  two  points  of 
fiew.  Either  ihey  traverse  that  which  amounts  to  a  condition  precedent  to  the 
ddeadaatfB  promise ;  or,  if  the  facts  stated  do  not  amount  to  a  condition  precedent^ 


(a)  See  £gertaii  v.  Matthews,  6  East,  307;  2  Smith  B.  389.  AUm  r.  Bemett, 
3  Taunt  169.   iforitn  v.  MiickeO,  2  Jac.  &  W.  426. 
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they  form,  at  least,  ^rt  of  the  entire  consideration ;  and  the  promise  he&ng  foasdod 
upon  the  entire  oonsideration,  if  part  thereof  fails,  t^e  promise  also  fails. 

The  decluHtaon  alleges  the  presentalaon  of  a  petition  to  pariiament  by  the  defen- 
dants whieh  was  opposed  by  tiie  pkintifTs ;  it  then  states  tiie  agreement,  accfRdine  to 
which  the  plaintifis  were  to  withdraw  all  opposition.  The  fifth  plea  of  the  dflfodut 
Staines  alleges  that  the  plaintiffs  did  not  withdraw  all  opposition.  It  is  admittod  hy 
tiie  demurrer  of  the  plaintiffs,  that  the  opposition  continues ;  then  the  substance  of 
the  promise,  namely,  the  withdrawal  of  the  opposition,  fails.  The  oppoaitaon  not 
having  been  withdrawn,  the  10001.  is  not  payable  by  the  defendants.  The  fifth  [dea, 
therefore,  contains  an  answer  to  the  whole  declaration.  [Maule  J.  Are  tiie  defm- 
dants  entitled  to  keep  the  plans  11  The  ^reement  is,  that  if  the  opposition  is  with- 
drawn the  defendants  are  to  pay  lOOOL,  and,  upon  payment  of  that  sum,  are  to  keep 
the  plans.  The  plaintiffs  may  perhaps  say  that  the  defendantsi'  titie  to  tiie  jdan^ 
which  depends  upon  the  payment  of  the  lOOOL,  is  abandoned.  [Tbidal  C.  J.  Yoa 
need  not  put  it  so  broadly.  It  will  be  enough  for  [182]  you  to  contend  that  the 
pl«ntiffi  cannot  recover  in  tiiis  form  of  action.  Channell  Serjt.  then  prayed  for  and 
obtained  leave  to  amend,  by  withdrawing  the  demurrer  to  the  fifth  plea  and  takisg 
issue  thereon,  upon  payment  of  costs.] 

The  fourth  plea  stands  upon  the  same  footing  as  the  fifth ;  it  being  a  oonditun 
precedent  that  the  plaintiffs  shall  take  all  means  to  promote  the  bill. 

The  declaration  is  bad,  as  shewing  a  parol  contract  of  a  corporation  who  can  csily 
express  their  will  by  deed.  The  ancient  doctrine  is  recognised  in  The  Mayor  of  LadJev 
V.  Charlton  (6  M.  &  W.  816).  The  principle  established  in  Yarhorwgh  v.  The  Bank^ 
England  (16  East,  6),  that  a  corporation  is  liable  in  trover,  is  as  old  as  a  case  in 
&hvile  (c).  Several  objections  to  the  gener^  rule,  that  a  corporation  must  act  by  deed, 
are  collected  in  Bro.  Abr.  tit  Corporations  et  Capacities ;  but  they  have  no  apaaattiaa 
to  the  present  case.  (The  learned  eerjeant  referred  in  puticuhu*  to  pL  14  {d^  34 
[183]  61  (a),  63  (b)  and  66  (vide  ante,  vol  iv.  p.  876,  n.  (d».   It  has  beeo  argued  bam 

(e)  Fa.  20,  case  60.    "  Action  upon  the  case  broi^t  by  one  against  the 

corporataon  and  company  of   ,  in  London.   &ad  he  counted  t^t  he  wu 

possessed  of  1001.  in  pecuniis  numeratis,  and  so  possessed  casualiter  amisit ;  and  tiiey 
came  to  the  hands  of  the  defendants,  who  having  notice  thereof  converted  them  to 
their  own  use.  .  .  .  Fleetwood  Serjt.  How  can  a  corporation  receive  notiee 
(prendra  notice),  being  a  body  politic  1  Manwood.  Well,  by  their  scdicitor  and 
counsel ;  and  they  by  them,  under  t^ieir  instrument  under  their  seal,  do  all  tluqgi 
touching  their  corporations." 

(d)  '''Covenant  was  brought  by  the  mayor  and  commomdty  of  N.  against  the 
mayor  and  commonalty  of  0. ;  and  they  counted,  Uiat  the  defendants  by  tbtia  deed 
had  covenanted  that  the  plaintifis  shouM  be  quit  of  murage,  pontage  custom  and  toll, 
in  D.  of  all  those  of  N. ;  and  tiiat  they  had  tiucen  toll,  by  oertain  m  their  burgeaaei^  of 
certain  of  the  burgesses  of  N.  to  the  wrong,  &c. ;  and  tken  it  was  adjudged  th^  a 
taking  by  the  common  servant  (ministre)  is  a  taking  by  the  corporation ;  and  there- 
fore the  covenant  was  broken.  Quod  nota ;  and  it  was  not  pl<»ded  there  whether 
the  servant  was  servuit  by  specialty  under  t^e  common  seal  of  the  ooipaaratioa,  or 
not    48  E.  3,  17." 

(e)  '*  Error  .  .  .  Per  Brooke  Justice,  the  election  of  dean,  master,  et  hujosmodi, 
and  the  making  of  their  attorney,  which  are  of  record,  are  good  without  writing  under 
the  common  seal ;  but  in  a  feoffment  to  a  dean  and  chapter,  they  cannot  take  hot  by 
letter  of  attorney,  under  seal ;  and  if  I  disseise  one  to  t^e  use  of  a  dean  and  chapter, 
they  cannot  agree  but  by  writing.  ...    14  H.  S,  2,  2." 

(a)  "  A  man  may  justify  as  bailiff  to  a  dean  and  chapter,  et  hujusmodi,  a  thing 
which  appertains  to  his  office,  without  shewing  the  deed  nuking  him  bailiff ;  for  it  is 
to  the  use  of  t^e  corporation,  and  as  their  SOTvant ;  but  an  intenst  cannot  depart  inm 
a  corporation,  as  a  lease  for  years,  a  lioenoe  to  take  treei^  ch-  to  be  an  atfecvney  to  nake 
livety  of  seisin,  et  hujusmodi,  witiiout  deed ;  for  that  ought  to  be  by  deed.  12  H.  7, 
25,  26." 

(b)  "  Debt  against  the  provost  and  scholars  of  a  college  in  Cunbrid^  eo  quod 
T.  M.  nuper  prspositus,  and  predecessor  of  the  defendant,  and  the  achobua,  by  F. 
their  servant,  purchased  two  bells  of  the  plaintiff  for  401.  here  at  London,  where  the 
action  is  brought ;  which  came  ad  usum  et  proficuum  oollegii  [Kwdicti ;  and  afterwardi 
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tlie  casee  decided  under  the  statute  of  frauds  that  it  is  sufficient  that  the  contract 
ihould  be  signed  by  the  party  charged ;  but  those  oases  depend  upon  the  positive 
deelaralaon  of  the  statute ;  which  does  not  import  any  new  doctrine  as  to  the  effect  oS 
the  ocoitraot.  If  A.  wishes  to  purchase  a  horse,  and  draws  up  and  signs  a  cootraot  in 
writing,  and  the  vendor  takes  titae  to  consider  ihe  matter,  ana  the  Iwrse  dies  b^ore 
the  Mmtavot  is  completed,  the  vendco*  has  no  right  cd  action.  So,  if  A.  proposes  to 
buy  a  horse  from  a  corporatioa  and  executes  a  deed  of  purchase,  and  the  corporation 
say  they  [184]  will  consider  the  matter,  or  even,  by  parol,  agree  to  accept  the  contract, 
uid  the  horse  dies,  they  cannot  sue  the  purchaser.  [Tindal  G.  J.  But  that  is  not 
quite  the  present  case.  The  pltuntiffs  here  say  that  the  horse  has  been  delivered. 
You  contend  that  even  then  they  would  have  only  an  equitable  right  J  The  argument 
on  the  part  of  the  plaintitis  upon  this  point  is  that,  since  the  promise  of  the  defen- 
dants, the  consideration  has  been  performed  by  the  plaintiffs,  and  that  therefore  they 
are  entitled  to  sue ;  but  that  consequence  does  not  follow.  In  Jcu^caon  v.  Gobbm 
(8  M.  A  W.  790)  the  declan^on  stated,  in  substance,  that  the  defendant  agreed  to 
let,  and  the  plaintiff  agreed  to  take,  a  certain  messuage  and  premises  on  certain 
specified  terms,  and  tihat  afterwards,  in  consideraticm  of  tite  premises,  and  that  the 
{Msintiff,  at  the  request  of  the  defendant,  had  promised  the  defendant  to  perform  his 
part  of  tiie  agreement,  and  that  he  then  had  power  to  let  the  messuage  and  premises 
to  the  plaintiff,  without  restiiction  as  to  the  purpose  for  which  the  same  should  be 
used  and  occupied ;  and  it  was  held,  on  special  demurrer,  that  the  consideration 
allied  was  insufficient  to  sustain  the  promise.  The  corporation  here  are  not  bound 
by  the  ominal  contract ;  and  the  performance  by  them  does  not  alter  the  state  of 
things.  The  cases  where  a  corporation  has  been  held  entitled  to  sue  for  use  and 
ooeupstion,  are  also  veiy  distinguishable.  Where  «i  act  consists  maely  of  nonfeas- 
ance or  permission  on  the  part  of  a  oorporation,  a  seal  is  not  necessary.  It  is  not 
necessary  in  such  actions  to  shew  any  contract  This  arises  from  the  express  language 
of  tiie  statute  11  G.  2,  c  19;  but  the  principle  is  of  much  greater  antiquity.  It 
bas  been  amied  <xi  the  other  side  thttb  tiie  oonsideraticm  bere  is  executed ;  bat 
if  so,  a  precedent  request  by  the  defendants  should  have  been  averred  (see  1  Wms. 
Saond.  264,  n.  (1)^. 

[181^  The  declaration  is  also  bad  in  this  respect — the  contract  is  stated  to  have 
been  made,  not  between  the  defendants  and  the  corporation,  but  between  the  defen- 
dants and  Towse.  The  contract  therefore  is  not  that  of  the  corporation.  Where  A. 
contracts  on  the  part  of  B.  it  is  A.  who  contracts,  and  not  R  [Gresswell  J.  That  is, 
vfaere  A.  contracts  to  do  some  act  But  does  Towae  so  undertake  in  this  case?] 
Tbere  may  be  a  continct  by  A.  that  B.  shall  do  an  act  [Maule  J.  Supposing  tiiat 
Towse  was  himself  bound  axid  not  the  corporation,  yet  the  declaration  Bays  that^  in 
eoDsidfflation  of  the  premises  and  that  the  plaintiffs  would  do  certain  tiiingB,  the 
defenduits  promised  to  do  certain  things;  this  therefore  is  a  new  contract]  The 
eoDsideration  is  that  the  plaintifib  would  perform  the  things  (m  th«r  part  and  behalf 
to  be  performed.  [Maule  J.  That  wocdd  mean  the  tilings  which  Towse  had 
na^gtuua  t^ey  should  perform.]  It  is  8u)miiti>ed,  it  must  mean  tiie  things  they  had 
thanselves  undertaken  to  perform. 

Ogilby  should  have  been  made  a  co-plaintiff,  the  joint  consideration  being  that  the 
phintiflb  and  C^lby  would  withdraw  their  opposition  to  the  bilL  [Tindal  C.  J.  Is 
not  that  objection  got  rid  of  by  the  alleeation  in  the  declaration  that "  Ogilby  opposed 
the  bin  separately  zuid  apart  from  the  piaintiffi^  and  on  his  own  behalf  1"  How  could 
he  join  with  the  plainti£b  in  an  action  where  there  was  no  joint  interest  11  They  have 
a  Icqgal  jtnnt  interest — the  consideration  being  their  joint  undertaking.  [Maule  J.  Is 
it  not  eompetent  for  C.  to  prcmnse  A.  to  do  sometiiing,  in  consideration  of  sometiiing 

T.  H.  was  removed  from  the  provostiy,  and  the  defendant  fuit  electus  et  preefectus ; 
•ad  the  defendant,  sttpius  reqaisitus,  did  not  pay.  And,  by  some  juatioee,  the 
porefaMe  aS  the  provoet  and  the  contiaot  cannot  be  good ;  nor  by  abbot  and  convent, 
dean  and  chapter,  husband  and  wife ;  for  it  is  only  t£e  purchase  of  the  dean,  provost, 
abbot  or  husband ;  for  the  others  shall  not  be  but  as  dead  persons  in  the  law ;  utd  by 
aoae  justices,  tiie  contract  is  good,  and  shall  be  intendea  the  bargain  only  of  the 
prorort,  and  the  name  of  the  scholars  is  but  surplusage ;  for  the  oontoact  of  the 
provovt,  and  the  sale  to  the  use  of  the  college,  is  the  effect  of  the  matter.  6  £.  4 
(Loago  Qainto)  70.'' 
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to  be  done  by  A.  and  B.  1  Upon  demurrer  we  must  presume  an  express  promise.] 
But  the  contract  here  is  between  A.  and  B.  on  the  one  side  and  C.  on  the  other ;  th« 
action  therefore  will  not  lie  by  A.  alone.  [Tindal  C.  J.  The  consideration  moTea 
from  two  parties,  and  the  promise  ia  made  to  one.]  It  is  submitted  the  original 
promise  is  made  to  both,  ana  then  a  new  promise  to  one  is  alleged,  but  without  [18Q 
any  new  consideration.  At  all  events  a  perfonnance  by  Ogilby  ought  to  have  bem 
averred. 

Another  objection  is,  that  the  agreement  was  illegal  Where  part  of  the  coonden- 
tion  is  illegal,  a  promise  founded  mereon  cannot  be  enforced.  The  act  of  parUament 
in  respect  m  which  the  agreement  was  made,  is  a  public  act,  affecting  the  Crown  sod 
the  rights  of  the  subject ;  and  therefore  an  agreement  to  take  money  for  abrtuaii^ 
from  opposing  such  is  an  illegal  act,  as  being  contrary  to  public  policy ;  and  it  ia 
therefore  void.  [Cresswell  J.  Why  is  it  illegal  to  take  money  to  do  something  for  ihe 
benefit  of  the  public?  This  measure  is  stated  to  be  so  in  the  act  of  paniament 
Tindal  C.  J.  This  is  not  like  a  public  act  regulating  the  state  of  the  nation.  It  ia 
made  public  for  judicial  purposes  only.] 

Ghannell  Serjt  in  reply.  The  argument  on  the  part  of  the  plaintiffs — that  if  a 
contract  under  seal  is  necessary  it  may  be  assumed  upon  general  demorrer  that  tbe 
contract  here  was  so— has  been  answered  on  the  oUier  side,  by  saying  that  the  same 
rule  must  be  taken  to  apply  to  the  promise  by  the  d^imdants,  and  in  that  ease 
assumpsit  would  not  lie.  But  if  the  agreement  were  drawn  up  in  writing  and  sealed 
and  delivered  by  the  plaintiffs,  and  merely  signed  by  the  defendants,  it  would  con- 
stitute a  binding  contract  The  allegation  therefore  in  the  declaration,  that  m  agree- 
ment was  made,  will  raise  the  inference  that  it  was  properly  made — that  is,  under  seal 
on  the  part  of  the  plaintiif,  and  by  parol  on  the  part  of  the  defendants.  The  Mtafor 
of  Stafford  v.  TUl  and  that  class  of  cases,  proceeded,  not  upon  the  principle  that  a  soil 
was  unnecessary,  but,  assuming  that  to  be  so  as  a  general  rule,  that  something  die 
had  been  done,  which  gave  the  parties  a  right  of  action.  In  The  Southrcark  Bridfi 
Compawy  v.  Sills  (2  C.  &  P.  371),  which  was  an  action  [187]  for  use  and  occupaticm, 
tiie  contract  was  made  out  by  a  series  of  letters.  In  all  these  cases  the  oorporatioa 
had  either  itself  acted  upon  the  contract,  or  allowed  the  otiier  party  to  do  so.  And 
either  way  the  courts  must  have  determined  that  a  corporation  was  in  a  antoatioi 
to  receive  a  promise,  though  not  under  seal  from  another  party.  It  can  nuke  m 
diffarence  whether  a  corporaticni  lies  by  and  allows  the  other  puties  to  t^ce  advantiga 
of  a  contract,  or  assists  them  to  do  so. 

It  is  admitted  that  there  must  be  mutuality  in  a  contract.  But  that  means  merdy 
that  the  one  party  shall  not  be  bound,  unless  there  be  a  consideration  moving  from 
the  other.  The  consideration  here  is,  that  the  plaintiffs  would  perform  certain  acta — 
as  in  hose  v.  Sims  (1  B.  &  Ad.  521)  it  was  that  the  bankrupt  would  aocept  and 
deliver  a  bill  to  the  defendant;  and  the  declaration  here  alleges  ui  entire  perfonn- 
ance on  the  part  of  the  plaintiffs,  and  the  non-performance  by  the  defendants.  And 
although  the  performance  by  the  plaintiffs  may  be  somewhat  inartificially  stated, 
yet  enough  is  alleged  to  give  a  right  of  action,  imd  that  is  sufficient  upon  gmeial 
demurrer.  The  case  cited  from  Bro.  Abr.  lit.  CorpcntttionB  et  Capacities,  pL  53  (antc^ 
163  (a))  is  a  strong  authority  for  the  ^aintifia. 

As  to  the  non-]oinder  of  Ogilby.  Even  in  the  case  of  a  joint  contract,  where  the 
interests  of  the  parties  are  several,  they  may  maintain  separate  actions  ;  Ecdeshm  v. 
Clipsham{\  Saund.  153;  2  Keb.  338,  347,  385),  and  the  authorities  cited  in  Serjt 
William's  note  (1  Wms.  Saund.  154,  n.  (1)).  This  principle  was  recognised  in  Lame  r. 
Drinkwater  (1  0.  M.  &  R  599 ;  3  Dowl.  P.  C.  223),  tiiough  it  was  held  that  t2ie 
covenant  there  sued  upon  was  joint.  It  is  clear  that  m  the  present  case  the  plaintift 
and  Ogilby  had  separate  interests  [188]  in  the  land.  This  is  a  contract  between 
three  parties,  but  mutual  promises  between  all  are  not  alleged.  The  promise  alleged 
on  the  part  of  the  defendants  is  to  do  all  the  acts  that  concerned  the  interest  of  the 
plaintiffs. 

It  is  said  that  the  contract  was  with  Towse,  and  not  with  the  plaintiffs.  It  may  be 
admitted  that  if  he  had  contracted  that  the  plaintifis  would  do  some  act,  tAie  oontraci 
would  be  one  on  his  part ;  but  it  is  here  stated  that  the  agreement  was  made  by  hiM 
for  and  on  behalf  of  the  plaintifis.  But  this  point  may  be  considered  as  already 
disposed  of  by  what  has  fallen  from  the  court. 

It  has  been  argued  that  the  agreement  was  illegal,  because  money  was  to  be  taken 
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to  eoaure  the  poasiug  of  tha  bill ;  but  the  bill  proposed  to  ioterfere  with  the  rights 
of  the  idainlans ;  besides  which,  nothing  was  to  be  done  without  the  assent  of  the 
kfjiilsture. 

The  second  plea,  by  RobertBon,  does  not  exclude  the  fact  of  there  having  been  a 
ntificatiou  under  seal.  [Coltman  J.  It  says  that  the  agreement  and  memorandum 
wtffe  not  made  by  any  person  "  duly  authorised  "  under  seal.  That  averment, 
peritaps,  may  be  considered  as  excluding  a  ratification  under  seal.]  The  point,  how- 
erer,  ia  immaterial  if  the  allegation  of  performance  by  the  plaintiffis  is  sufficient.  The 
oUier  side  have  not  pretended  to  argue,  that  if  the  contract  was  under  seal,  the  t^ird, 
fourth  and  fiftii  pleas  ooutaiu  any  answer  to  the  action. 

The  same  remarks  apply  to  tiie  pleas  by  Booth  and  Staines. 

Cur.  adr.  vult. 

TiNIiAI.  C.  J.  now  delivered  tiie  judgment  of  the  court 

In  tiiis  aotaon,  the  plaintifis,  the  Fishmongers'  Company,  demurred  specially  to  the 
pless  of  the  defendant,  Robertson,  put  in  by  nim  thirdly,  fourthly  and  fifthly,  to  the 
first  oouut  of  the  declaration ;  and  they  also  demurred  specially  to  the  rejoinder  of 
fioberteon,  by  [189j  him  put  into  the  plaintiffs'  replication  to  the  second  plea.  But,  as 
the  principal  question  argued  before  us  arose  upon  the  declaration,  the  defendants 
oootonding  that  no  action  was  maintainable  by  a  corporation  aggregate  upon  a  con- 
tract not  being  under  seal,  it  will  be  more  convenient  to  consider  l^at  question,  and 
the  validity  of  the  objections  raised  against  the  declaration,  in  the  first  instiuice,  and 
afterwards  to  discuss  and  determine  the  several  points  which  have  been  raised  upon 
the  subsequent  pleadings  upon  this  record. 

The  declaration  stated,  by  way  of  inducement,  that  the  defendants  in  tdte  action 
jisd  presented  a  petition  to  the  House  of  Commons  for  a  bill  for  draining  said  rechum- 
bg  certain  slob  or  waste  land  in  Ireluid,  tibe  introduction  of  which  bill  was  opposed 
by  the  plainti^  and  also  by  one  Ogilby,  on  his  own  behalf ;  and  that,  by  an  agree- 
n«it  made  on  the  I7th  of  March  1838,  "between  J.  D.  Towse,  on  behalf  of  the 
phint)&  "  of  the  first  part ;  one  Kensit,  on  behalf  of  Ogilby,  of  the  second  part,  and 
the  defendants  of  the  third  part,  for  preventing  expense  and  settling  rights,  it  was 

r«d  that  the  plaintiffs  and  Ogilby  should  respectively  withdraw  all  opposition  to 
furUier  progress  of  the  bill ;  that  the  powers  and  clauses  to  be  inserted  in  the  act, 
■hould  be  agreed  and  settled  by  the  soUcitors,  in  order  that  the  bill  might  be  as 
perfect  and  beneficial  to  all  parties  as  it  oould  be  made,  and  that  any  disputes  should 
K  settled  by  Mr.  Brodie,  whose  determination  was  to  be  final ;  tiiat  the  plaintifis  and 
Ojplli^  reamectively  should  use  all  reasonable  meiuis  and  endeavours  to  promote  the 
pragresB  <h  the  biU,  uad  procure  an  act  of  parliament  to  pass  thereupon ;  that  part 
fi  tine  slob  should  be  alloMed  and  given  to  the  pkuntiffs,  and  a  proportion  of  the  slob 
sUotted  and  given  to  Ogilby ;  that,  such  allotments  should  be  absolutely  reserved  in 
the  act  to  the  plaintiffs  and  Ogilby  respectively,  free  of  expense  of  draining,  &c. ; 
[190]  that  the  defendants  would,  on  the  passing  of  the  act,  pay  the  plaintiffs  10001. ; 
that  the  defendants  would  pay  all  costs  of  and  attendant  upon  the  application  for  and 
obtaining  the  act ;  that  the  allotments  should  be  taken  by  the  plaintiffs  and  Ogilby, 
in  full  of  all  rights ;  and  that  they  would  indemnify  the  defendants  against  claims 
of  teouita,  &C.  And  the  declaration  then  set  out  a  certain  memorandum  indorsed 
upon  the  said  agreement,  and  of  the  same  date  therewith,  by  and  with  the  consent 
•ad  apwobatiott  of  all  the  parties,  aad  signed  by  J.  M.  Pearoe,  as  solicitor  and  agent 
of  the  de£eiidanta,  by  which  it  was  deolarad  to  be  underatood,  that  the  plaintiffs  and 
Ojgilby  wen  severally  and  jointly  bound;  that  the  lOOOL  was  to  be  paid  to  the 
p&intifh  fm  certain  e^qwnses  incurred  by  t^em,  partiy  in  a  survey  and  for  oertain 
^aoa,  which  the  d^eodante  were  to  have  the  benefit  of,  but  that  the  plans,  &c. 
were  to  be  forthwith  returned  to  the  plainti£k  if  the  lOOOl.  was  not  paid ;  and  that 
the  agreement  was  tu  be  in  force  only  for  the  session  1837,  1838.  And  the  declara 
tioD  then  proceeded  to  state,  that^  in  consideration  of  the  said  agreement  and 
■emoraodum,  and  of  the  premises,  and  that  the  plaintiffs  would  perform  the  same 
OD  th«r  part^  the  defendants  promised  to  perform  the  same  on  their  part  so  far  as 
coDcemed  the  interest  of  the  plaintiffs.  The  declaration  then  proceeded  to  aver,  that 
the  ^iaintifb  had,  on  the  faith  of  the  defendants'  promise,  delivered  the  survey,  plans 
aod  vahtatioas,  and  that  the  defendants  had  had  the  benefit  thereof ;  that  the  plaintifib 
had  iritbdrawa  all  opposition  to  the  introduction  of  the  bill,  and  that  Ogilby  had 
done  the  aain^  and  to  all^  in  like  manner  a  particular  performance  of  each  of  the 
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matters  and  things  Bpedfied  in  tfae  said  agreement^  which,  acoordinf  to  the  plKnti&' 
oonstTuotion,  amounted  to  coaditi(Hi8  precweut  to  be  performed  by  «ie  plaintafiB,  on- 
oludine  with  a  general  averment  of  performance  by  [1911  the  plainti^  and  DotiM 
tiiweof  to  the  draendants.  And  the  declaration  then  stated,  as  breaches  the  igtee- 
ment  on  the  part  of  the  defendants,  first,  that,  before  the  bill  passed  the  Home  of 
CJommona,  the  defendants  had,  without  the  consent  of  the  plaintiffs,  caused  certun 
powers  and  clauses  to  be  inserted  without  their  having  been  first  agreed  upon  ot 
settled  in  the  manner  specified  in  the  agreement ;  secondly,  that  the  defendants  |ud 
not  paid  the  sum  of  lOOOl.  mentioned  in  the  agreement,  although  a  reasonable  time 
had  elapsed,  and  they  had  been  requested  so  to  do ;  thirdly,  that  the  defenduito  had 
not  returned  the  survey,  plans  and  valuations,  but  had  kept  the  same ;  and,  Ustiy, 
that  the  defendants  hud  not  paid  the  costs  incurred  in  prosecuting  the  bill  at  th»T 
request,  althou^  they  had  notice  thereof,  and  were  requested  so  to  do.  The  declan- 
tion  also  contamed  a  oount  on  an  account  stated. 

Upon  the  present  state  of  the  pleadings,  the  defendant  Robertson  has  undoubtedhr 
the  right  to  raise  any  objection  to  ihe  declaration  which  could  have  been  made  avsil- 
able  on  a  general  demurrer  thereto ;  and  it  has  accordingly  been  contended,  on  his 
behalf,  that  it  may  be  assumed,  from  the  declaration  itself,  that  the  contract  apon 
which  this  action  is  brought,  was  not  sealed  on  the  part  of  the  plaintifis  with  the 
common  seal  of  the  corporation ;  that,  by  the  general  rule  of  law,  the  plaintifis,  beii^ 
a  body  corporate,  cannot  bind  themselves  by  an  agreement  which  is  not  ander  their 
common  seal ;  that,  although  there  are  certain  admitted  and  welt-known  exceptioos 
to  this  general  rule,  yet  that  the  present  case  does  not  fall  within  any  of  such  excep- 
tions ;  and,  lastiy,  that,  if  the  agreement  be  such  that  the  corporation  is  not  bound 
thereby,  and  cannot  be  sued  thereon,  so  neither  can  the  other  party  be  bound  ihenhft 
nor  can  die  corporation  sustain  an  action,  as  plaintifis,  upon  such  an  agreement 

[182]  We  concur  with  some  of  the  positions  above  land  down  on  the  port  of  the 
defendants.    From  tiie  statement  of  the  conta«ot  itself  on  the  face  of  the  declaratian, 
and  the  mode  of  its  execution  by  tm  agent  on  behalf  of  the  corporation,  as  then 
described,  we  think  it  may  be  inferred,  that  the  defendants'  counsel  is  entitled  to 
assume,  that  the  common  seal  of  the  corporation  was  never  afiSxed  thereto.    ^Ve  agree 
also  in  the  general  rule  of  law  as  above  stated,  and  that  the  case  now  under  considers' 
tion  does  not  fall  within  any  of  those  exceptions,  which  are  so  well  known  as  to 
require  no  enumeration :  but,  whatever  may  be  the  consequences,  where  the  agree- 
ment is  entirely  executory  on  the  part  of  the  corporation,  yet,  if  the  contract,  instead 
of  being  executory,  is  executed  on  their  pait, — if  the  persons  who  are  parties  to  the 
contract  with  the  corporation  have  received  the  benefit  of  the  consideration  movi^ 
from  the  corporation, — in  that  case,  we  think,  bol^  upon  principle  and  detaded 
oathorities,  the  other  parties  are  bound  by  the  oontract^  rad  liable  to  be  sued  tbereoe 
by  the  corporation.   Even  if  the  contract  put  in  suit  by  the  corporation  (a)  bad  beeiii 
on  their  part,  executory  only,  not  executed — we  feel  little  doubt  but  that  th«r  smiig 
upon  tiie  oonti«ct  would  amount  to  an  admission  on  record  by  t^em  that  such  oontnet 
was  duly  entered  into  on  their  part,  so  as  to  be  obligatory  on  themselves  ;  Mid  that 
such  admission  on  the  recoixl  would  estop  them  from  setting  up  as  an  objection,  hi 
a  cross  action,  that  it  was  not  sealed  with  their  common  seal :  on  the  same  principle 
as  it  was  held  by  Holt  C.  J.,  and  the  court,  in  The  Mayor  of  Thetfortts  case  { 1  Salk.  193 ; 
S.  C.  3  Salk.  103 ;  2  Lord  Eaym.  848 ;  Lord  Holt,  171),  "  that,  though  a  corporatioo 
cumot  do  an  act  in  pals  without  their  common  seal,  yet  they  may  do  an  act  nptfo 
reoord ;  and  that  is  the  case  of  the  city  of  London  every  year,  who  make  an  [USQ 
attorney  by  warrant  of  attorney  in  this  court  without  eitiier  sealing  or  gjg«™g ;  nn 
the  reason  is,  because  they  are  estopped  by  the  record  to  say  that  it  is  not  their  act 
So,  if  an  action  be  brought  agmnst  a  corporation  for  a  false  return,  they  are  estoppsd 
to  say  it  is  not  their  return,  for,  it  is  responsio  majoris  et  communitatis  upon  reoOTd." 
And,  in  the  present  case,  the  direct  allegation  by  the  corporation  upon  this  recoid, 
that  the  agreement  was  made  by  Towse  on  their  behalf,  would,  as  we  think,  amount 
to  an  estoppel  to  the  corporation  from  denyii^  the  obligatory  force  of  the  agreement 
in  a  subsequent  action  against  themselves.    But  it  is  unnecessary  to  determine  A» 
point  on  the  present  occasion,  because,  on  the  face  of  the  declaration,  there  is,  as  we 
apprehend,  ui  averment  of  the  performance  by  the  corporati<Hi  of  every  matter  wfaidi 

(a)  Vide  ante,  170,  u.  172. 
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uooanto  to  a  condition  precedent  on  their  part :  at  least,  we  so  assume  in  the  present 
lUge  of  the  argument,  and  before  considering  the  pleas  of  the  defendant  The 
question,  therefore,  becomes  this,  whether  in  the  case  of  a  contract  executed  before 
aetioD  brought,  where  it  appears  thafc  the  defendants  have  received  the  whole  bcmefit 
d  the  ooDBiaeratioD  for  which  they  bargjained,  it  is  an  answer  to  an  action  of  assumpsit 
hf  the  eonioration,  that  the  corporation  itself  was  not  (BigiiiaUy  bound  by  such 
ombact^  ue  same  not  having  been  made  under  their  common  seal 

Upon  the  general  ground  of  reason  and  justice,  no  such  answer  can  be  set  up. 
The  defenduite  having  had  the  ben^t  of  the  performance  by  the  corporation  of  the 
sereral  stipulations  into  which  they  entered,  have  received  the  consideration  for  their 
oim  promise ;  such  promise  by  them  is  therefore  nudum  pactum ;  they  never  can 
want  to  sue  the  corporation  upon  the  contract,  in  order  to  enforce  the  performance 
of  those  stapulaticHis  which  have  already  been  voluntarily  performed ;  and  therefore 
[IM]  no  sound  reason  oan  be  su^ested  why  they  should  justify  their  refusal  to 
peifwm  the  stipulations  made  by  vSm^  on  the  ground  of  inability  to  sue  the  ooi-pora- 
ti<n,  which  suit  they  can  never  want  to  sustain.  It  may  possibly  be  tiie  case,  that^ 
iq»  to  the  time  of  the  corporation  adopting  the  contract  by  performing  the  stipuUtionB 
OD  their  part^  there  was  a  want  of  mutuaUty,  from  the  corporation  not  being  compell- 
lUe  to  pnform  their  ocmtraat;  and  that  tlie  defendants  might,  during  that. interval, 
faave  the  power  to  retract,  and  insist  that  their  undertaking  amounted  to  a  nudum 
pactum  only.  But,  after  the  adoption  of  the  contract  by  the  corporation  by  perform 
uce  on  their  part,  upon  general  principles  of  reason  the  right  to  set  up  this  defence 
sppean  altogether  to  fail 

Independently,  however,  of  the  reasonableness  of  such  oonstructiou,  there  appears 
Authority  in  law  to  support  the  position.    In  the  case  of  The  Barber  Swgeom  of  ijmdtm 
T.  Pdam  (2  Lev.  2d2)--<assump8it  for  a  forfeiture  under  a  bye-law — where  the  objeo- 
timi  was  expressly  taken,  that  a  promise  cannot  be  made  to  a  corporation  aggregate 
vithoat  deed,  the  court  held  that  the  action  well  lay,  and  that  t^e  objection  had  been 
overmled  in  The  Mayor,  &c  of  London  v.  Qoree  (1  Vent  298).    A^dn,  in  The  MaiyoTy 
At,  of  London  V.  Hunt  (3  Lev.  37),  aasuimaut  was  held  to  be  maintainabte  by  a  oorpora- 
tioDfortoUs.    hi77uMayor,dx.of  Stafford  V.  Till  (^Bingh.  11 1  12  J.  B.  Moore,  260) 
DK  and  occupation  was  held  to  be  maintainable  by  a  corporation  aggregate,  though 
there  was  no  demise  under  seal,  the  tenant  having  occupied,  and  paid  rent :  and  the 
Mffle  point  was  ruled  in  the  case  of  I'he  Dean  and  Chapterr  of  Mochester  v.  Pierce  { 1  Campb. 
466).   The  case  of  The  Sost  Jndia  Oompany  v.  Cflover  (1  Stra.  612)  carries  the  law 
fartiier ;  for  the  action  in  that  case  was  not  [196]  upon  a  promise  implied  by  law  on 
an  executed  consideration,  as,  for  goods  sold,  but  was  assumpsit  by  a  corporation  for 
not  aooerirtang  and  taking  away  coffee  within  the  time  mentioned  by  an  agreement  for 
■ale.    Toe  objection,  indeed,  was  not  raised :  but  we  cannot  but  suppose  it  would 
have  been  made,  if  thoa^t  maintainable ;  for,  when  the  defendant  wanted  to  shew 
hand  upon  the  sale,  on  the  execution  of  the  writ  of  inquiry  before  Fratt  G.  J.,  he 
nhmtd  to  let  in  tiie  evidence,  saying,  the  defmdant  had  admitted  tiie  contract  to  be 
ai  the  pbutttiff  had  declared,  by  suffering  judgment  by  default,  instead  of  pleading 
■CD  aanunpsit.    And,  again,  the  judgment  of  the  court  oi  error  in  Botom  v.  Moms 
(2  Taunt.  374),  although  not  directly  an  authority  upon  the  pointy  shews  a  strong 
indieation  of  the  opinion  of  Mansfield  C.  J.,  in  support  of  the  present  action.    In  that 
ease,  the  mayor  of  a  corporation  had  signed  a  contract  to  sell  landed  property  belonging 
to  the  corporation  "  on  behalf  of  himself  and  tiie  rest  of  the  burgesses  and  commonaAry, 
aad  the  action  was  brought  in  the  name  of  the  mayor,  who  had  signed  the  oontnct, 
to  reoorer  damages.    The  Lord  Chief  Justice,  in  giving  judgment  that  the  action  was 
not  maintainable  in  the  name  of  the  mayor,  observes,  "  that,  although  the  corporation 
have  not  constituted  the  mayor  their  bailiff  or  agent  by  an  instrument  under  seal, 
•0  that  he  was  not  competent  by  that  contract  to  bind  the  corporation,  yet  as  the 
■■ydr  suned  it^  perhaps  the  corporation  might  have  sustained  an  action  on  the 
eontnet.     And  the  cases  referred  to  on  guarantees  (see  particularly  the  judgment 
a  Kennaway  v.  TreUavan)  (5  M.  &  W.  501),  and  on  the  statute  of  frauds,  where  the 
eootnet  has  been  signed  by  the  defendant  only,  and  not  by  the  plaintiff,  but  allowed 
to  be  enf<xved  by  action,  notwithstanding  the  objection  of  a  want  of  mutuality,  tend 
atnii^  to  [19^  support  the  principle  on  which  we  consider  the  present  action 
■aintainabl&    And  the  earlier  case  of  Cooper  v.  Oooderiek  (Cro.  Eliz.  862)  may  be 
advvited  to,  as  shewing  the  opinion  of  the  court  upon  t^e  legal  oonsequwce  of 
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bringing  au  action  by  a  body  corporate.  In  that  case  the  defendant,  ae  bailiff  of 
Emanuel  College,  made  oonusance  for  rent  granted  to  them  in  fee  by  indenture.  The 
issue  was  non  concessit :  and  the  jury  found  that  t^e  grantor  granted  it  by  deed, 
and  delivered  that  deed  to  a  stranger  to  their  use,  and  they  sealed  the  counterpart  of 
that  indenture ;  the  question  was  whether  a  stran^r,  without  letter  of  attorney  from 
them  to  receive  it,  might  receive  the  deed  to  then:  use :  and  it  was  held  by  all  the 
court  that  he  mighty  and  that  the  sealing  of  the  counter-part  was  a  sufficient  agree- 
ment^ and  as  well  as  if  they  had  made  a  letter  of  attorney ;  and,  if  they  had  not  mled 
the  oounterptu^  but  had  brou^t  an  action  upon  it^  that  had  mitde  the  grant  perfect:' 
and  judgment  was  given  for  the  plaintiff. 

We  therefore  think  the  present  action  is  maintainable  by  the  corporation,  unlen 
some  sufficient  answer  appears  on  the  pleas,  which  we  now  proceed  to  consider. 

The  second  plea  of  the  defendant  Robertson  only  raises  more  distinctly  the 
question  which  we  have  already  fully  considered  as  arising  on  the  face  of  the  declara' 
tion  itself :  and,  as  we  hold  tiie  seal  of  the  corporation  not  to  be  necessary  in  order  to 
make  the  contract  obligatory  on  the  defenduits,  the  plea  itself  is  insufficient,  aod 
it  becomos  unnecessary  to  give  fuay  opinion  on  tiie  subsequent  {headings  depeodii^ 
thereon. 

The  third  plea  appears  to  us  to  be  bad  for  reasons  expreraed  in  the  course  of  tbe 
argument :  and,  indeea,  the  learned  counsel  for  the  d^noants  did  not  rely  upcHi  it 

[IffT]  The  fourth  plea,  which  is  pleaded  to  all  the  breaches  in  t&e  declaratioo 
except  tnat  of  not  returning  the  survey,  plans  and  valuations,  is  a  traverse,  in  the 
terms  of  the  averment  in  the  declaration,  "  that  t^e  plaintiffs  did  not  continually  fnHn 
time  to  time,  and  at  all  times  up  to  and  until  the  time  of  passing  the  act  of  ^liunent, 
use  all  reasonable  means  and  endeavours  to  promote  the  progress  of  the  said  bill,  and 
to  procure  an  act  of  parliament  to  pass  thereupon."    Now,  without  stopping  to  inquire 
whether  such  general  form  of  denial  is  allowable  by  the  rules  of  pleading,  instead  of 
shewing  that  there  were  other  reasonable  means  in  the  power  of  the  plaintiffs  which 
were  not  resorted  to,  or  that  any  other  means  were  pointed  out  to  the  plaintifis,  and 
they  were  requested  to  use  them,  but  refused,  this  plea  raises  the  question  whether 
the  failure  to  use  all  reasonable  means,  &c  is  an  answer  to  the  action  i  that  is,  in  other 
words,  whether  tiie  using  all  reasonable  means  was  a  oondition  preoedent  to  the  rif^ 
of  tJie  plaintiffs  to  maintain  an  action  against  tiie  defendants  for  the  breach  of  their 
part  of  the  agreement.    Now,  in  Stavers  v.  Curling  (3  New  Cases,  355  ;  3  Scott,  740X 
it  was  distinctly  laid  down  as  the  result  of  a  long  series  of  decisions,  "  thstt  the  questaoa 
whether  covenants  are  to  be  held  dependent  or  independent  of  each  other  is  to  he 
determined  by  the  intention  and  meaning  of  the  parties  as  it  appears  on  the  instrument 
and  by  the  application  of  common  sense  to  each  particular  case,  to  which  intention, 
when  once  discovered,  all  technical  forms  of  expression  must  give  way  : "  and  one  of 
the  means  of  discovering  such  intention  is  thus  laid  down  in  MUcItie  v.  Atkmm 
(10  East)  306),  "  Where  mutual  covenants      to  the  whole  of  the  conaiderataoQ  on 
both  sides,  they  are  mutu^  conditions,  the  one  precedent  to  the  ot^er ;  but^  when 
tile  covenants  go  to  a  part  only,  there  a  [198]  remedy  lies  on  the  covenant^  to  reoortt 
damages  for  the  breach  of  i1^  but  it  is  not  a  condition  precedent." 

In  this  case,  the  things  to  be  done  by  the  phuntim  were,  withdrawing  oppositian 
to  the  bill, — promoting  the  progress  of  the  bill  by  petition  or  otJierwise  by  ail  reason- 
able means  at  the  expense  of  the  defendants, — and  handing  over  to  the  defendants 
certain  plana,  surveys  and  valuations  which  had  been  taken  at  the  expense  the 
plaintiffs.  The  thin^  to  be  done  by  the  defendants,  on  tiie  other  hand,  were,  that 
they  should  by  the  biU  secure  to  the  plaintiffs  certain  portions  of  the  slob  and  waste 
land, — that  they  should  pay  10001.  on  the  passing  of  the  act, — that  they  should  pay 
all  the  expenses  of  procuring  the  act,  and  should  return  the  plans,  &c.  forthwith  to 
tiie  plaintiffs  if  the  lOOOL  were  not  paid.  Now,  applying  the  test  of  common  sense 
to  agreement^  it  seems  impossible  to  say  that  the  intention  of  the  puties  was, 
tiiat,  tiie  ^tlaintiffii  performed  every  part  of  that  which  they  undertook,  with  the 
single  exception  of  omitting  to  use  some  means  of  promoting  tae  bill,  which  might  be 
deemed  reasonable,  however  smi^l  and  inefficient  those  means  might  be  in  their  ovn 
nature,  they  should  not  be  in  a  condition  to  claim  the  performance  of  any  part  of  dial 
which  the  defendants  had  agreed  to  do  on  their  part ;  and  this,  too,  althou^  tte 
omission  to  use  such  means  may  have  worked  no  prejudice  to  the  defeadauta,  and 
tiiey  may  have  actually  obtained  that  object  in  the  pursuit  of  which  tdiose  very 
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were  to  be  employed.  And,  again,  to  apply  the  other  test  laid  down  in  Boone  v.  Eyre 
(1  H.  Blac.  373,  n.),  said  the  other  cases  before  referred  to,  can  it  be  said  that  this 
itqiolation  goes  to  the  whole  cansideration  on  either  side  1  It  is  only  a  part^  and  a 
Tuy  small  part^  of  the  consideration  moving  from  the  plaintiflh :  it  certainly  does  not 
imoont  [19&]  to  t^t  for  which  l^e  defendiuits  were  to  give  the  whole  oonsideration 
noving  £rcan  them.  It  is  soffident  to  refer  to  the  terms  of  the  agreement  itself,  and 
to  see  what  slipulaticHtB  the  defendants  entered  into  thereby,  to  be  satis^d  that  this 
psrt  of  the  plamtiSs'  ei^gsgements  goes  to  a  very  immaterial  part  of  the  considerataon 
on  either  side. 

We  hold,  therefore,  that  this  stipulation  on  the  part  of  the  plaintiffs,  the  perform- 
aoce  of  whidi  has  been  denied  by  the  fourth  plea,  is  not  a  condition  precedent  on  the 
put  of  the  plaintifis.  And,  although  it  may  be  argued  that  this  must  be  considered 
SB  a  condition  precedent^  because  the  defendants  cannot  nuuntain  a  cross  action  thereon 
for  damages ;  we  answer  that  it  is  not  to  be  assumed  that  such  cross  action  is  not 
maintainable,  but,  on  the  contrary,  for  the  reasons  b^ore  given,  it  might  be  maintainable. 
Bat  even  if  it  could  not  be,  the  question  whether  a  conditaon  is  preoedent  or  not^  is  a 
queitkm  of  inteotion  of  the  puties  themselves  as  it  appears  on  the  contract  itself,  not 
du  determinatKm  whether  the  agreement  will  bear  a  cross  action  in  a  court  of  law. 
We  tiiQref(««  think  the  fourth  plea,  which  puts  in  issue  the  performanoe  of  that  which 
is  not  a  o(mditi<m  precedent,  cannot  be  supported. 

The  fifth  plea  appears  to  ua  to  be  clearly  bad.  It  alleges  that  the  plaintifis 
presented  a  petition  to  the  House  of  Lords  a^nst  the  preamble  of  the  bill.  This 
amounts  at  most  to  an  argumentative  traverse  either  of  the  averment  that  the  plaintifis 
withdrew  their  opposition  to  the  bill,  or  of  the  averment  that  the  plaintifis  used  all 
rsssuiaUe  means  to  promote  the  bill,  without  distinctly  shewing  to  which  it  is  intended 
to  ^ply.  It  is  bad,  ther^ore,  on  the  grounds  discasned  in  the  oonsideration  of  the 
fourth  plea ;  and  indeed  it  may  be  further  observed,  that,  neither  by  the  fourth  nor 
the  ^th  is  it  shewn  that  the  supposed  breach  of  oonfaact  |}2003  imputed  to  t^e  plaintiffs 
«as  craunitted  by  them  before  the  breach  of  contract  as  to  tlie  clauses  of  the  bill 
I    aDsged  in  tlie  declaration  to  have  been  committed  by  the  defendants. 

uusmuch,  therefore,  as  we  think  the  declaration  good,  and  the  several  pleas,  for 
the  reasons  above  given,  insuffioientt  we  give  our  jud^noit  for  the  plaintiflb,  against 
the  defendant  Robertson. 

The  several  pleas  which  are  pleaded  by  the  defendant  Booth  are,  in  substance, 
I    the  some  as  those  pleaded  by  the  defendant  Kobertaon,  which  we  have  already 
I    eoDsdered,  sad  upon  which  we  have  given  our  judgment.    The  only  difference  in 
the  subsequent  i»rt  of  the  pleadings  is,  that  the  plaintiffs,  instead  of  demurring 
ipedally  to  the  rejoinder  of  the  defendant  Booth  to  the  replication  to  the  second  plea, 
nve  suirejtnned,  and  stated  a  confirmation  of  the  authority  of  their  agent  by  a  deed- 
pi^  under  iJseir  common  seal    But,  as  the  judgment  given  in  the  case  of  fiobertsoa 
proceeded  oa  the  ground,  as  well  of  the  insufficiency  of  the  pleas  pleaded,  aa  of  the 
I    nSdeDcy  of  the  declaration,  we  t^nk  tiie  same  reasons  a^^y  to  tiie  present  case, 
I    and  that  it  is  nnnecesstu-y  to  add  any  thing  to  what  has  been  already  stated. 
I        The  judgment  already  pronounced  upon  the  pleas  of  the  defendant  Robertson 
will  also  govern  those  pleaded  by  the  defendant  Staines,  except  as  to  the  fifth  plea ; 
opoo  which  we  have  given  the  piuntiffs  leave  to  amend  on  the  usual  terms. 
Judgment  fc«-  the  ^ntiib. 


[201]   Gkant  qui  tau,  &c.  v.  Ridlky.   Jan.  23,  1843. 

In  a  qui  tarn  action  for  penalties,  the  court  refused  to  stay  the  proceedings  or  to  give 
the  defendant  further  time  to  plead,  upon  a  suggestion  by  affidavit,  that  an  act  of 
parliament  was  likely  to  be  passed,  the  effect  of  which  would  be  to  relieve  the 
defendant  fnm  the  penalties. 

This  was  an  action  brought  to  recover  two  penalties  of  lOOL  each,  under  the 
statute  I  &  2  W.  4,  c  lxxvL(a),  against  the  defendant  as  a  coal-fitter,  for  having 

(a)  Intituled,  "An  act  for  regulating  the  vend  and  delivery  of  coals  in  the  cities 
of  London  and  Westminster,  and  in  certain  parts  of  the  counties  of  Middlesex,"  &c. 
By  a.  ^5  it  is  enacted  "  that  every  fitter,  or  other  person,  vending  or  delivering 
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given  false  certificates  of  the  names  of  the  oollieries  out  of  which  oectein  ooals,  ddimd 
by  him  for  the  pent  of  London,  had  been  wrought 

Bompas  Sent,  on  fJie  part  of  die  defendant  applied  to  stay  the'pFOoeedin^  or  for 
time  to  plead  till  the  first  di^  oi  next  term.   It  appeared  from  the  affidavit!  upon 
which  he  moved  tlutt  the  plaintiff  had  commenced  thirty-nine  otiier  actions  msA 
various  persons  to  recover  similar  penalties,  amounting  altogether  to  21,5OOL:[202] 
that  it  was  the  intention  of  the  defendants  in  this  and  the  other  actions  to  spfuy  to 
parliament  early  in  the  ensuing  session  for  leave  to  bring  in  a  bill  to  stay  the  yao- 
ceedings  in  these  actions,  and  that  it  was  believed  that  leave  would  be  given  to  bnng 
in  such  bill :  that  the  plaintiff's  attorney  had  intimated  that  it  was  not  his  intention 
to  oppose  the  bill,  and  that  it  was  anticipated  that  no  other  person  would  offer  sny 
opposition,  but  that  the  bill  would  pass  into  a  law  .before  the  next  assizes  (a) :  Uufc  a 
summons  for  time  to  plead  till  the  first  day  of  next  term  had  been  taken  out,  and 
attended  before  Cresswell  J.  at  chambers,  and  that  his  lordship  had  made  an  oider 
that  the  defendants  should  have  four  days*  time  to  plrad,  Reading  issuably,  witiiont 
prejudice  to  any  application  to  the  court   [Tindal  C.  J.   The  present  applieation  is 
in  tiie  nature  of  one  quia  timet   The  defendant  had  better  plead.]   In  Whil^  t. 
Cazalet  (2  T.  B.  683),  which  was  an  action  of  trover  for  goo<b,  where  the  defenoe  ww 
that  they  were  sold  by  the  plaintiff,  the  court  gave  the  defendant  time  to  plead,  in 
order  that  he  might  have  time  to  file  a  bill  of  discovery  in  equity  (c).    [Tindal  C.  J. 
But  how  can  we  speculate  upon  what  the  le^lature  may  do  1]    The  le^slature  hai 
often  interfered  to  relieve  parties  from  vexatious  proceedings  for  penalties,  as  by  54 
G.  3,  c.  54,  8.  4,  to  stay  actions  for  pemdties  agunst  clergymen  for  non-residence ;  and 
by  5  &  6  W.  4,  c.  2,  s.  1,  to  stay  actions  for  penalties  incurred  by  printers  of  news- 
papers in  not  complying  with  the  requisitions  of  38  G.  3,  c.  78  {<£).    If  the  l^isUture 
should  not  interfere  in  this  case,  the  daintiff  would  recover,   ^e  learned  serjesot 
also  referred  to  Boadkaighi  v.  Green  (1  DowL  N.  &  65,  910;  9  M.  &  W.  652). 

[903]  Tindal  G.  J.  Perhaps  the  plaintiff's  attorney  may  consent  to  the  time  to 
plead  being  given  to  the  defendant :  but  the  question  for  the  court  is  whether,  in  a 
state  of  complete  uncertainty  as  to  what  course  the  legislature  may  think  fit  to  ad(^ 
we  have  any  right  to  interfere  with  the  plaintiff's  proceedings.  What  we  are  asked 
to  do  is  to  delay  the  suit  for  a  certain  time ;  but  we  have  no  more  right  to  delay  thsn 
we  have  to  deny  justice.  NuUi  vendemus,  nuUi  negabimus  aut  differemus  rectum  vol 
justitiam,  are  the  words  of  Ma^na  Gharta  (cap.  29).  The  application  to  the  court  is 
founded  upon  on  intended  appbcation  to  parliament  for  a  bill  to  relieve  the  d^endant 
and  others  from  penalties  in  respect  of  which  actions  have  been  commenced  againt 
them ;  but  we  have  no  right  to  delay  the  plaintiff's  suit  upon  such  a  speculation. 

Bbskinb  J.  The  only  case  which  is  at  all  like  the  present  is  whore  the  def^tdaiit 
obtains  a  summons  before  a  judge  at  chambers  fen-  time  to  pay  the  debt  and  costs. 
Sometimes  tiiat  is  a  reasonable  indalgence.  Formerly  it  was  ocmsidered  tiuit  the 
proper  mode  of  granting  that  indulgence  was,  by  giving  further  time  to  plead.  Bat 
the  matter  was  brought  under  the  consideration      all  the  judges,  and  they  thou^t 

coals  for  the  port  of  London  shall  send,  in  a  letter  directed  to  the  clerk  of  the  coal 
market  &ud  put  into  the  general  post-olfice  on  the  day  on  which  the  ship  or  vessel 
containing  any  coals  shall  sail  on  any  such  voyage,  or  shall  give  to  the  ship-master  of 
such  ship  or  vessel  before  the  same  shall  sail  ou  every  or  any  such  voyage,  a  certificate, 
signed  by  such  fitter,  containing  the  day  of  the  month  and  year  of  such  loading,  the 
master^s  and  ship's  names,  and  the  quantity  of  tons,  and  the  usual  names  of  the  severs! 
and  respective  collieries  out  of  which  the  said  co^  are  and  shall  foe  wrought  and 
gotten,  and  the  price  paid  by  the  master  or  masters  for  each  and  every  sort  of  cosb 
that  eadi  and  every  fitter  or  other  person  vending  or  delivering  coals  as  aforesaid,  his 
or  their  agent  or  servant  sold  and  loaded  on  Doard  each  and  every  ship  or  vessel : 
and,  in  case  any  person  or  persons  shall  omit  oi  refuse  to  give  such  certificate  as  afore- 
saic^  or  shall  give  or  make  any  false  certificate,  every  person  so  offending  shall,  for 
every  such  offence,  forfeit  and  pay  the  sum  of  1001,"  &c. 

By  a  subsequent  section  the  act  is  declared  to  be  a  public  act 

(a)  It  has  since  become  an  act  (6  &  7  Vict  o.  2).  It  received  the  royal  assent  on 
the  3d  of  March  1843. 

(e)  See  Sihem  v.  Nivin,  Barnes,  224 ;  Clofk  v.  AUbuit  4  Doid.  P.  &  684. 

\d)  And  see  7  &  8  Vict  o.  68. 
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ilbit  tune  to  plead  Bhould  be  granted  only  in  cases  where  there  was  a  difficulty  with 
ngfoA  to  the  plea.   No  aoch  difficulty  is  suggested  here. 

The  other  judges  concuired. 

Bole  refused. 


[204]  Bearden  v.  Minter.  Jan.  28, 1843. 

In  u  action  hy  A.  against  B.  for  commission  due  to  A.  as  agent  for  B.,  in  procuring 
him  an  apprentice,  B.  produced  the  deed  of  apprenticeship  under  notice ;  wd  there 
being  an  attesting  witness  to  it  who  was  not  caMed,  A.  was  non-suited : — Held,  that 
as  R  did  not  o\s£n  under  the  deed  any  interest  in  t^e  subject-matter  of  the  cause, 
ihe  case  did  not  fall  within  ihe  exoepbon  to  the  rule  requiring  proof  of  the  execu- 
tion cf  an  instrument. — Held  ^so,  that  A.  was  not  entitled  to  a  new  trial  on  the 
ground  of  surprise,  though  he  was  not  aware  before  the  trial  that  there  was  an 
attesting  witness ;  it  not  ai^tearing  that  he  had  made  any  inquiry  on  the  subject 

Assumpsit  for  work  and  labour,  &&,  hy  the  plaintiff  as  t^e  agent  for  t^e  defendant^ 
in  procuring  an  apprentice  for  him.    Plea :  non  assumpsit. 

At  the  trial  before  the  secondary  of  London,  on  the  13th  of  January,  it  appeared 
that  t^e  plaintiff  had  set  up  an  establishment,  called  The  Metropolitan  Apprenticeship 
and  Partnership  Institution ;  that  the  defendant  had  applied  to  him  to  procure  him 
u  apprentice,  which  it  was  alleged  on  the  part  of  the  plaintiff  that  he  had  done  by 
inttoducdng  the  defendant  to  the  father  of  a  lad  who  was  afterwards  apprenticed  to 
him.  The  action  was  brought  to  recover  a  commission  at  a  certain  per  centime  on  the 
premium  paid.  The  plaintiff  had  given  the  defendant  notice  to  produce  the  indenture 
of  spfKenticeship,  which  was  produced  accordingly ;  but  as  the  exeeutaon  was  attested 
by  a  person  who  was  not  in  attendance,  the  plaintiff  was  nonsuited. 

Sbee  Serjt,,  on  a  former  day  in  t^  term,  applied  for  a  rule  to  set  aside  t^e  nou- 
<ui^  and  for  a  new  triiJ  upon  ttie  ground  that  iJie  production  of  the  indenture  was 
■ot  neoessaiy  to  establish  the  plaintifrs  case.  [Maule  J.  If  the  commission  was  to 
be  paid  in  the  event  of  procuring  an  apprentice  for  the  defendant,  the  plaintiff  would 
probably  not  be  entitled  to  any  thing  till  the  apprentice  was  duly  bound  ;  and  in  that 
caw  ^e  indenture  of  apprenticeship  would  form  a  necessary  ingre-[205]-d!ent  of  the 
plaintiff's  case.]  He  also  moved  upon  an  affidavit  of  surprise  made  by  the  plaintiffs 
attorney,  stating  that  until  the  production  of  the  indenture  he  was  not  aware  that 
tboe  was  any  attesting  witness  thereto.    A  rule  nisi  having  been  granted, 

Channell  Serjt,  now  shewed  cause. 

Sbee  Serjt.,  in  support  of  the  rule.  The  deed  of  apprenticeship  being  in  the 
possession  of  the  defendant^  t^  plaintiff  could  not  know  previously  to  its  pnxluotion, 
tint  there  was  an  attesting  witness  to  it.  [Tindal  C.  J.  He  might  have  had  a  judge's 
order  to  inspect  tha  deed  beforehand.]  The  plaintiff  kad  no  interest  in  the  deed  so  as 
to  be  entitled  to  compel  its  production.  [Tindal  G.  J.  He  might,  at  any  rate,  have 
asked  the  defendant's  attorney  if  there  was  an  attesting  witness,  and  what  his  name 
wasu  Maule  J.  Or  he  might  have  inquired  of  the  father  of  the  apprentice.  An 
ittesting  witness  to  a  deed  is  not  a  new  invention.]  The  father  might  have  refused  to 
give  the  information,  or  might  have  forgotten  the  fact.  Maule  J.  The  plaintiff  might 
St  least  have  tried  the  experiment]  The  defendant  claimed  an  interest  under  the  deed, 
sod,  having  produced  it  under  a  notice,  he  was  not  entitled  to  insist  upon  proof  of  its 
execution.  [Tindal  C.  J.  Where  land  is  claimed  by  one  pf^y  under  a  deed, — the 
land  b«ng  the  subject  matter  of  the  action, — and  such  party  produces  the  deed  under 
notice,  be  cannot  compel  the  opposite  party  to  produce  the  attesting  witness,  or  prove 
the  ezeeation  (d).  But  diat  rme  has  no  application  here.  The  defendant  does  not 
daim  any  intereet  under  tiie  deed  of  apj^enticeship.]  It  is  his  muniment  of  title  to 
Ae  lad's  services.  [Cresswell  J.  But  there  is  no  dispute  here  as  to  [206]  the  title 
to  the  lad's  services.  Erskine  J.  The  rule  only  applies  where  the  party  producing 
the  deed  claims  an  interest  under  it,  in  the  cause.  J  The  defendant  here  denies  that 
he  was  entitled  to  the  services  of  the  apprentice  through  the  plaintiff's  assistance.  In 
GorAm  V.  Seereian  (S  East,  548),  though  it  was  decided  that,  where  an  instrument  is 
prodooed  at  tiie  tnal  by  one  of  the  parties,  in  consequence  of  notnce  from  the  other, 

(a)  See  2  PhilL  Evid,  207,   CoUins  v.  Bayniim,  1     K  118. 
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which  when  produced  appears  to  have  been  executed  by  the  party  producing  it  md 
tiiird  pei'sons,  and  to  be  attested  by  a  Bubecribing  witness,  the  productaon  of  it^  in  that 
manner,  does  not  dispense  witii  tiie  necessity  of  proving  the  instzimtent  by  means  of 
the  subscribing  witness,  though  unknown  before  to  the  party  calling  for  it^  yet  the 
court  set  aside  the  nonsuit,  on  the  ^und  of  surprise,  in  order  to  give  the  deleixhnt 
an  opportunity  of  calling  the  subscribing  witness. 

TiNDAL  C.  J.  The  general  rule  requires  that  where  there  is  an  attesting  witaess 
to  an  installment  he  shall  be  called.  This  case  does  not  fall  within  the  exceptiw  to 
that  rule,  where  the  party  producing  the  deed  claims  an  interest  under  it,  as  in  Peartt 
V.  Sexier  (3  Tauut.  60).  In  t^is  case  the  instrument  produced  in  evidence  was  res 
inter  alios  acta.  I  do  not  see  any  reason  for  setting  aside  the  nonsuit,  or  for  graotaog 
a  new  trial  on  the  ground  of  surprise  (c)^ 

Per  curiam.   Rule  disohu-ged. 

[207]  Fitzgerald  v.  Evans.  Jan.  28, 1843. 

The  court  allowed  a  distringas  to  compel  appearance  to  issue,  although  the  writ  of 
sunmions  was  indorsed  for  ".601.  for  debt  and  interest  thereon,"  without  stating  any 
time  from  which  the  interest  was  to  be  computed. 

Talfourd  Serjt.  applied  for  a  distringas  to  compel  an  appearance.  The  affidavit  of 
the  attempts  to  serve  the  writ  of  summons  was  in  the  usual  form ;  but  the  copy  of  On 
writ  left  at  the  defendant's  residence,  was  indorsed  thus  : — "  The  plaintiff  cUuns  dOL 
for  debt,  and  interest  tiiereon,  and  21.  2s.  for  costs ; "  without  stating  from  what  day 
the  interest  was  to  be  cidculated.  The  case  had  been  before  Maule  J.  at  ohambns,  who 
thought  this  was  an  irreguhuity  (a)',  and  referred  t^e  parties  to  tlie  court  Admitting 
that  it  was  an  irr^;ularity,  which,  if  the  writ  had  been  served,  would  have  entitled  the 
defoiduit  to  set  aside  the  service  (A),  or  if  he  had  offered  to  pay  the  amount  of  debt 
and  coats  might  have  entitled  him  to  a  stay  of  proceedings  (c)^  still,  being  merely  an 
imperfect  compliance  with  the  rule  as  to  the  indorsement  of  the  writ,  it  would  not 
prevent  the  issuing  of  a  distringas.  [Tindal  C.  J.  It  seems  like  forestalling  u 
objection  which  the  defendant  may  never  take.  Maule  J.  It  is  impossible  from  the 
indorsement  to  say  whether  the  plaintiff  seeks  to  recover  511.  or  1001.  Itappeared  to 
me,  when  the  case  was  before  me  at  chambers,  that  in  order  to  obtain  a  distringas  it 
should  be  shewn  that  the  writ  of  summons  was  such,  that  if  served  upon  the  defendant 
he  would  have  been  compelled  to  appear  to  the  action.  It  is  submitted,  that  he  must 
have  appeared  to  this  writ  if  it  had  been  120S]  served,  as  it  is  not  a  niiUity.  [Maule  J. 
And  yet  it  is  admitted,  that  if  he  had  been  served  he  might  have  moved  to  have  set 
aside  the  service.  Tindal  C.  J.  Perhaps  the  more  re^ulu*  oourse  wilt  be  to  allow  tlie 
distringas  to  go ;  and  the  defendant  may  move  to  set  it  aside  if  he  tiiinks  fit.] 

Per  curiam.    Rule  granted. 

Orlando  Jonies  and  Another  v.  Berger.  Jan.  28,  1843. 

[S.  0.  6  Scott,  N.  R  208 ;  12  L.  J.  C.  P.  179  ;  7  Jur.  883.    Discussed,  Morgan  y. 

Fuller,  1866,  L.  R  2  Eq.  300.} 

The  notice  of  objections  to  a  patent  delivered  by  the  defendant  under  stat.  5  &  6 
W.  4,  c.  83,  B.  6,  ought  to  contain  more  particular  information  than  that  which  is 
necessarily  conveyed  by  the  defendant's  pleas  (of. — In  an  action  for  the  infringemoit 
of  a  patent  "  for  improvements  in  treating  or  operating  upon,  farinaceous  matter  and 
other  products,  and  in  manufacturing  stuoh,"  one  objection  stated,  that  t^e  alleged 
invention  had  been  miblished  in  tiie  spedfioation  ot  two  previous  patents  (paitica- 
lariaing  t^m),  "  and  also  by  otlier  perBona  in  other  bodu  and  writingB : "  Held,  tint 

(cy  See  Tharpe  v.  Siallwood,  post,  £.  T. 

{ay  See  Coppd  v.  Brwun,  1  C.  M.  &  R  575 ;  3  Dowl.  P.  C.  166. 
(6)  See  Tnishix  v.  ffkUechurch,  ante,  vol.  i.  p.  426 ;  1  Scott,  N,  R  415. 
{cf  See  EllisUm  v.  mmoit,  2  C.  &  M.  343 ;  3  Dowl.  P.  C.  241.   Soa  alao  Cadt  v. 
Cooper,  7  A.  &  E.  605 ;  2  N.  &  P.  607. 

(a/  See  NeUaoa  v.  Mar/ord,  8  M.  &  W.  806,  822,  aoc. 
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tiu  books,  Ac  should  be  specified.— A  eeocmd  objection  stated,  that  the  plaintiff's 
^eeificstion  did  not  "  sufficiently  distinguish  between  what  was  old  and  what  was 
new :  Held  sufficient,  as  the  objection  was  to  an  omission  in  the  specification. — 
The  sime  objection  alleged  that  the  plaintiff  did  not  state  in  his  specification  "  the 
most  beneficial  method  with  which  he  was  then  acquainted,  of  practising  his  said 
invention  : "  Held,  sufficiently  precise. — A  third  objection  stated  that  the  invention 
was  in  use  by  many  persons  before  the  patent,  and  particularly  that  the  use  of  rice 
Btarch  was  "  known  and  practised  by  persons  engaged  in  the  manufacture,  and 
finishing,  of  lace  and  similar  fabrics  at  Nottingham  and  elsewhere  : "  Held,  that 
upon  striking  out  the  words  "  aiul  elsewhere,"  toe  objection  was  sufficiently  precise. 
— Semble,  per  Bdaule  J.,  that  it  was  sufficiently  so  without  striking  oat  these  words. 

Case  (in  the  usual  form^  for  the  infringement  oi  a  patent,  granted  to  the  plaintiff 
Jones,  m  the  30th  Apnl  1840,  for  certain  "  improrements  in  ta-eatin^^  £2091  or 
operating  upon,  farinaceous  matters  to  obtain  starch,  and  other  products,  and  in 
maoufacturing  starch." 

Pless :  first,  not  guilty  ;  secondly,  that  the  plaintiff  Jones  was  not  the  first  inventor ; 
thirdly,  that  he  did  not,  by  the  instrument  in  the  declaration  mentioned,  particularly 
desenbe  and  aecertain  the  nature  of  his  said  invention  and  improvement,  &c. ;  aad 
foarthly,  that  the  working  of  the  said  invention  was  before,  and  at  the  time  of  the 
makiag  of  the  letters  patent,  in  use  by  others  within  the  realm. 

The  following  notice  of  objections  was  delivered  by  the  defendant  with  his  pleas, 
under  the  5  &  6  W.  4,  c  83,  s.  6. 

"That  the  said  Orlando  Jonee  was  not  the  true  and  first  invnitor  (rf  tiie  said 
inraitKHi,  tiie  same  having  been  published  in  the  specification  of  certain  letters  patent 
granted  to  Thomas  Wicknam,  and  which  specifica^aon  was  iniolled  on  or  about  the 
10th  day  of  Muvh,  A.D.  1824;  and  also  in  the  specification  of  certun  other  letters 
pitetit  granted  to  William  Prince,  and  which  specification  was  inrolled  on  or  about 
the  2d  day  of  May  1768  [and  also  by  other  persons  in  other  books  and  writings] 
(vide  poet,  p.  218,  n.  (a)),  before  the  <uite  of  the  said  letters  patent  of  O.  J.  in  nie 
declaraticm  mentioned. 

"  That  the  said  specification  does  not  sufficiently  distinguish  between  what  is  old 
•od  what  is  new ;  that  the  processes  therein  described  are  not  beneficially  applicable 
to  (Attaining  starch  from  all  farinaceous  matter ;  that  the  sud  O.  J.  did  not  state  in 
tbe  said  specification  the  most  beneficial  method  with  which  he  wae  then  acquainted 
of  pnctumg  lu8  said  invention ;  that  the  proportacms  and  directions  jpven  are  not 
rach  as  to  enable  an  oidmary  workman  to  make  starch  of  a  quality  suitable  for  the 
geoeroi  purposes  of  commerce ;  j^and  that  the  specification  is  in  other  respects  uncertain, 
insufficient  and  calculated  to  mislead  (vide  post,  p.  218,  n.  (a)).] 

[2103  That  the  said  invention  was  in  use  by  many  persons  before  and  at  the 
time  of  the  date  of  the  said  letters  patent,  particularly  tluit  the  use  of  rice  as  and  for 
itarch,  and  the  use  of  rice-flour  as  and  for  starch,  and  the  preparing  of  rice-flour  to  be 
used  as  stuTch,  and  the  preparation  of  starch  from  whole  rice,  from  rice-flour,  were 
known  and  practised  by  persons  engaged  in  the  manufacture  and  finishing  of  lace  and 
■imilar  fabrics,  and  in  clear-starching,  and  otiierwise  dealing  with,  lace  and  similar 
friwica,  at  Nottingham  [and  elsewhere  (vide  poet,  ^.  218,  n.  (a))]  before  and  at  the  time 
of  the  0nnt  oi  the  said  letters  patent  to  0.  J.,  as  in  t^e  said  declaration  mentioned." 

Sir  Thomas  Wilde  Serjt,  on  a  former  day  in  tiiis  tmn,  obtsined  a  rule  nisi  fn* 
the  drfeodant  to  give  further  and  better  particulars  of  objecticmB,  uptm  the  ground 
that  those  delivered  were  too  vague.  He  cited  FiAer  v.  Demde  (4  New  Co.  706 ; 
68eott^  587). 

Channell  Serjt  (with  whom  was  Webster)  now  shewed  cause.  The  first  objection 
H  addressed  to  the  second  '^ea,  which  says  that  Jones  was  not  the  first  inventor  of 
the  subject  of  the  patent.  The  objecti(m  specifies  two  particular  patents  for  inven- 
tioiia,  alleged  to  be  similar  to  tiiat  claimed  by  the  plaintiff ;  and  it  adds,  that  the 
invention  bad  been  published  "  by  other  persons  in  other  books  and  writings."  This 
ease  is  different  frcnn  thoee  where  it  has  hem  required  that  the  names  should  be 
famished  of  parties  who  have  used  a  potent,  or  where  it  was  required  that  an  objeo- 
tioB  shoold  pcunt  out  what  portaon  td  the  alleged  inventicm  had  previoosly  been  in 
«e;  as  in  Heath  v.  Uwm  (10  M.  &  W.  684).  It  is  sufficient  to  state  that  the  prin- 
ciple has  been  discnaied  in  learned  treatises  pQl]  by  otiier  poBou.   It  cannot  be 
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required  that  the  defendant  should  refer  to  all  the  cyclopsdias  in  which  the  subject 
has  been  treated  of.  [Tindal  C.  J.  The  defmidant  might  kee^  back  his  best  evklmoe^ 
and  then  start  upon  the  plaintiff  at  the  trial  with  some  artitde  in  a  foreign  cyclopadia. 
The  question  is^  what  is  the  meaning  of  the  objection  aa  it  stands.]  It  is  submitted 
it  is  sufficient  to  shew  that  the  principle  was  well  known  in  the  scientific  world. 

The  second  objection  is  sufficiently  specific :  the  general  words  at  the  end  may  be 
struck  out  if  they  are  conBidered  objectionable. 

lu  the  third  it  is  presumed  the  plaintiffs  require  the  names  and  resideDces  to 
be  given  of  the  "  persona  engaged  in  the  manufacture  and  finishing  of  lace  and  similar 
fabrics  at  Nottingham."  But  in  cases  where  such  information  has  been  required  no 
particular  trade  was  specified,  as  here.  In  Bulnois  y,  Mac^cmzie  (4  New  Ca.  127 ; 
6  Dowl.  P.  C.  216;  S.  C.  (more  fully)  5  Scott,  419)  the  defendant  stated  in  one  of 
his  Directions  that  the  patented  article  had  been  used  by  one  Mann,  in  England,  and 
by  divers  other  persons  in  other  parts  of  the  kingdom,  before  the  date  of  the  plaintiffs 
patent.  The  plaintiff  thereupon  obtained  a  judge's  order,  requiring  tiie  defoidaat 
(inter  idia)  to  furnish  the  plaintiff  with  "the  names,  descripticm  ud  ^aoee  (rf  abode 
of  the  several  persons  respectively  alleged  in  the  notice  to  have  used  the  inventioa 
before  the  patent,  and  also  the  dates  when  the  said  invention  was  used : "  bat  this 
court,  upon  motion,  rescinded  that  part  of  the  judge's  order  that  required  the  names 
and  addresses  of  other  parties  to  be  given.  In  a  note  in  Webster's  Patent  Cases  l^psge 
268,  n.  (a))  the  learned  reporter  refers  to  the  case  of  OaUaway  v.  Bleaden  (Cnitt 
Arohb.  1031,  S.  C,  not  S.  P.,  ante,  vol.  i.  247  ;  1  Scott,  N.  R.  170),  where  Coltman  J. 
ordered  names,  addresses,  [212]  and  descriptions  to  be  given,  and  the  words,  "  diTsn 
other  persons "  to  be  struck  out ;  "  but»"  tiie  reporter  adds,  "  in  a  subsequoit  esse 
{Carpenter  v.  Waiker),  the  objection  stated  the  mt^ing  of  locks  similar  to  tiie  subject 
of  the  patent  by  the  def endimt  and  others,  several  years  before  the  date  of  Uie  l^fsn 
patent,  and  their  sale  to  divers  persons,  and,  among  otiiers,  to  one  S.  T.,  of,  Ac :  on 
summons  to  stiike  out  the  woras  '  to  divers  person,  and,  among  others,'  m  to  state 
the  names  and  descriptions  of  the  others  besides  S.  T.,  to  whom  sales  were  made,  tfce 
parties  were  referred  to  the  court,  who  refused  the  application."  [Maule  J.  Suppose 
a  patent  for  making  pins  ;  and  an  objection  were  delivered  that  several  persons  had 
used  similar  pins ;  it  would  hardly  be  necessary  to  mention  all  their  names.]  It  is 
possible  that  the  stat.  &  &  6  W.  4,  c.  83,  may  have  been  passed  with  reference  to  the 
old  rules  of  pleading,  under  which  tiie  plea  ai  not  guilty  gave  no  infcHination  as  to  the 
defence  intended  to  be  set  up. 

Bompas  Serjt.  in  support  of  the  rule.  Words  are  inserted  in  these  ob|ectioiM  of 
such  a  vague  and  general  character,  that  they  render  the  notice  of  obieotiKHis  fA  no 
effect  If  the  reference,  in  the  first  objection,  to  the  publication  "by  other  persons  a 
otiier  books  and  writings "  were  sufficient^  it  would  equally  be  sufficient  to  say 
the  invention  had  been  used  "hey  John  Smith  and  other  persons — and  John  Smidi 
might  be  nobody.  [Tindal  G.  J.  This  is  not  quite  like  saying  that  an  invention  had 
been  used  by  other  persons, — it  is  saying  in  effect  that  it  bad  been  published  in  boc^ 
that  were  known  to  all  the  world.]  The  books  should  at  least  be  specified.  Hiey 
may  have  been  published  many  years  ago ;  and  it  might  be  impossible  upon  thdr 
production  at  the  trial  to  ascertain  bow  far  they  were  applicable  to  the  subject  matter. 
The  legislature  intended  that  the  objections  [213]  should  be  specific ;  and  the  d^en- 
dant  is  not  tied  down  to  those  which  he  may  deliver  in  tiie  first  instance,  for  he  may 
amend  his  notice  at  any  time  before  the  trial,  upon  the  discovery  of  fresh  evidenee. 
In  Fisher  v.  Dewick,  after  the  amended  particulars  of  objection  had  been  delivered 
pursuant  to  the  judge's  order,  a  summons  was  taken  out  for  furtiier  amended  partiodan, 
which  Biuumons  was  heard  before  Tindal  G.  J.  at  ohunbers,  hy  whom,  after  tiue 
taken  to  oonsider,  the  particulars  were  finally  settled  as  fdlowa : — ^To  the  first  olijw- 
tion,  that  the  plaintiff  was  not  the  first  inventor,  the  defmdant  had  added  a  atotenwt 
that  "  the  plaintiff  was  not  in  possession  of  the  said  alleged  improvements  before  or  at 
the  date  of  the  said  letters  patent ; "  and  these  words  were  expunged  by  his  lordship. 
Another  objection  stated  that  "  a  particular  improvement "  had  been  used  by  A.  K  Ac. 
(stating  several  names  and  addresses)  and  divers  other  people  within  tiie  kii^Kdom  and 
elsewhere-;  his  lordship  struck  out  the  words  "and  divers  other  people;  and  tJbe 
same  course  was  adopted  as  to  another  objection.  Another  objection  was,  thai 
"  there  were  several  washings  (describing  them)  and  others,  to  which  liie  said  imfwove- 
ments  are  inapplicable;"  and  his  lordship  stiuck  oat  the  words  "and  otben."  A 
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fbrther  objection  stated  that  the  invention  for  which  the  patent  waa  granted  was  more 
extensive  than,  and  did  not  correspond  with,  the  invention  described  in  the  speci- 
6cit3on ;  and  his  lordship  observed  that  the  attention  of  the  plaintiff  ought  to  be 
^Mcifically  called  to  the  particular  part  or  parts  in  question.    That  remark  of  his 
lordship's  applies  to  the  second  objection  in  this  case,  which  states  that  the  specification 
does  not  sufficiently  distinguish  between  what  is  old  and  what  is  new.    The  particular 
parts  should  have  been  pointed  out    [Maule  J.    How  could  that  be  done  ?   It  is  an 
objection  to  an  omission  in  the  specification.]    The  objection  also  alleges,  "that  [214] 
tito  plaintiff,  Jones,  did  not  state  in  his  specification  the  most  beneficial  method  with 
wliidi  he  waa  then  acquainted  of  practising  his  said  inveation."  'Die  plaintifib  cannot 
tell  what  this  meuis  without  specific  infornution.   [Tindal  C.  J.   The  pUuntifiB  must 
know  whether  or  not  they  were  acquainted  with  a  better  method.   It  is  a  fact  which 
■orely  lies  more  within  their  own  knowledge.]    The  means  which  the  defendant  may 
attribute  to  the  plaintiffs  are  not  within  their  knowledge.    The  third  objection 
amounts  to  no  more  than  the  fourth  ploa-^that  the  invention  had  been  used  by  others 
before  the  date  of  the  patent.    The  statute  would  be  utterly  useless  if  the  objections 
were  not  to  be  fuller  than  the  pleas.    The  objection  here  subsequently  mentions 
"peraons  engaged  in  the  lace  trade  at  Nottingham,  and  elsewhere;"  so  that  under 
this  notice  any  one  person  may  be  produced  as  a  witness  to  support  it.    [Maule  J. 
The  object  of  the  statute  is,  that  whatever  the  objection  may  be,  the  defendant  is  to 
giFe  notice  of  it ;  but  £^ving  notice  of  an  objection  will  not  make  it  a  legal  objection. 
Tindal  C.  J.    The  objection  refers  to  a  particular  trade.    The  plaintifTs  may  make 
inqmries  among  the  cuss  <A  persons  engaged  in  that  trade.   Erskine  J.   Proving  that 
die  invention  had  been  used  by  one  or  two  persons  would  not  support  the  objection, 
wlndi  states  that  "  the  said  invention  was  in  use  by  many  persons.  ] 

Tindal  C.  J.  The  new  rules  as  to  pleading,  which  were  promulgated  by  all  the 
courts  in  Hilary  term  1834,  under  the  provisions  of  the  stat.  3  &  4  W.  4,  c.  42,  s.  1, 
vera  certainly  made  a  considerable  time — more  than  twelve  months — before  the  stab. 
5  &  6  W.  4,  c  83,  received  the  royal  assent  {ay.  We  are  not  at  liberty,  there{216]- 
fore,  to  say  that  the  legislature  was  not  aware  of  the  existence  of  the  new  rules,  under 
which  tiie  effect  of  the  plea  of  "  not  guilty  "  in  actions  on  the  case  was  so  materially 
■bridged  (a)*.  And  when  we  find  that  the  legislature  have  directed  that  the  defendant 
^lall  give  the  jdaintiff  a  notice  of  the  objectiota  upon  which  he  intends  to  rely,  it  is 
bat  reucmable  to  tiliink  they  must  have  meant  to  require  something  more  puticular 
tkaa  the  pleas.  What  degree  of  particularity  is  required  it  may  be  difficult  to  define. 
Bat  the  question  is,  whether  the  statute  has  been  virtually  complied  with  in  this  case. 

The  first  objection  is,  that  the  plaintiffs'  invention  had  been  previously  published 
ID  the  specifications  of  patents  granted  to  two  persona  who  are  named,  *'  and  also  by 
other  persons  in  other  books  and  writings."  Now  I  think  it  would  be  a  more  fair 
oomplianoe  with  the  statute,  that  the  objection  should  disclose  the  names  of  the 
authors,  or  should  specify  the  books  upon  which  the  plaintiffs  mean  to  rely.  The 
objectioDS  would  then  come  more  within  the  anfdogy  of  other  cases  that  have  been 
decided.  And  no  hardship  is  hereby  imposed  upon  the  defendant,  as  he  can  add  the 
names  of  otiier  publications  to  hia  notice  by  applying  to  a  judge  at  chambers  any  time 
bsfore  the  trial  (b).  The  effect  of  requiring  the  defendant  to  be  more  specific  upon  this 
pant  will  be  to  diminish  expense,  and  it  will  cause  his  notice  of  objection  to  be  in 
moce  eomf^ete  oomidianoe  with  the  provisions  of  the  statute. 

The  general  words  at  the  end  of  t^e  second  objection  [216]  have  been  given  up  on 
the  part  of  the  defendant ;  and  the  argument  on  the  part  of  the  plaintiffs,  as  to  the 
rest  of  that  objection,  has  been  already  answered  by  the  court. 

With  regard  to  the  third  objection,  I  think  if  the  words  "and  elsewhere "  are 
struck  out — leaving  it  to  the  defendant,  if  he  should,  before  the  trial,  discover  any 
places  besides  Nottingham,  where  the  invention  has  been  used,  to  apply  to  add  the 

(a)^  The  new  pleading  rules  were  laid  before  parliament  (in  pursuance  of  the  first 
asction  erf  the  law  amendment  act)  on  the  5th  of  February  1834.  They  came  into 
operation  on  t^e  first  day  of  Easter  term  following  (15th  of  Apnl).  The  new  patent 
act  received  the  royal  assent  on  the  10th  of  September  1836,  but  t^e  bill  had  been 
brought  forward  in  1833. 

iay  See  It  G.  (Pleading  in  FhrtaeuUr  Actions),  iv.  1. 

(i)  See  the  proviso  at  the  end  of  sect  &  of  6  &  6  W.  4,  o.  83. 
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Dames  of  such  plaoes — tiiat  there  will  be  do  objection  .to  its  preeent  fonn.  Hoi  cue 
IB  diBtinguishable  from  Fuhar  v.  Demdc  That  vaa  a  pateot  for  an  imifforement  in 
machinery,  consisting  principally  in  the  use  (rf  partacolar  vheels  or  cranks.  Tbej  ma; 
have  been  known  in»particular  houses,  with  which  the  plaintiff  was  not  acquainted; 
and,  unless  the  names  of  the  persons  using  them  were  given,  nothing  was  disclosed  by 
the  notice.  The  patent  in  this  case  is  for  making  starch  generally ;  and  the  Dotioe 
objection  does  limit  the  alleged  user  to  a  particular  class  of  persons — namel;,  tboK 
engaged  in  the  trade  of  lace-making~in  a  particular  place — Nottangham ;  and  it  is 
quite  as  open  to  the  plaintiffs  as  it  is  to  the  defendant^  to  make  inquiries  in  that  place 
among  that  class  of  persons.  But  as  the  words  "and  elsewhere"  are  too  general, and 
might  mislead  the  plaintifl's,  I  think  they  should  be  struck  out. 

Er8KINE  J.  I  am  of  the  same  opinion.  It  must  be  taken  that  something  more 
was  intended  by  the  le^slature  to  be  disclosed  in  the  notice  oi  objectaoa  than  wooki 
be  contained  in  the  pleas  themselvra.  The  court  has  to  see  that  the  objectkMit  an 
stated  with  a  reasonable  particukirity.  And!  think  that^  with  the  alteratioDs  suggested 
by  my  lord,  sufficient  information  will  be  given  by  these  objections. 

[217]  Maule  J.    I  also  think  that  the  statute  requires  some  further  informatioD 
to  be  given  by  the  notice  of  objections  than  would  be  conveyed  by  the  pleas ;  as  the 
new  rules  of  pleading  must  be  assumed  to  have  been  known  to  the  legislature  at  the 
time  the  statute  passed.    In  Fisher  v.  Bewick  the  patent  was  for  certain  improvemmti 
in  machinery ;  one  notice  of  objection  on  the  part  of  the  defendant  was,  that  the 
machinery  had  been  in  previous  use  by  certain  persons  who  were  named,  "  and  diven 
other  people  in  this  kin^om  and  ebewhere."   There  was  nothiDg  in  this  mrtaoe  to 
distinguish  or  point  out  these  "  other  people."   The  objection  was  as  wide  as  die  d^sa, 
and  the  court  held  that  it  should  be  narrowed  by  muning  the  paities  who,  aocoraing 
to  t^e  defendant,  had  previously  used  the  invention.   Tm  invention  cLaiioed  hoe  it 
for  improvements  in  the  manufaotare  of  starch.   The  third  objection  is  not  in  genwA 
terms — that  the  same  process  had  been  used  by  certain  other  persons ;  but  the  objectioa 
is  narrowed  and  excludes  all  but  rice-starch,  and  that  applied  to  a  particular  purpoee, 
namely,  the  dressing  of  lace.    I  think  that  is  a  reasonable  particularity,  and  sufficieotiy 
points  out  the  nature  of  the  inquiry  which  the  plaintiffs  may  institute — the  nature  of 
the  fabric  and  the  particular  starch  being  specified.    My  own  opinion  is  that  the  wmds 
"  and  elsewhere  " — might  have  been  permitted  to  stand  ;  but  upon  this  point  I  do  not 
think  it  worth  while  to  differ  from  the  rest  of  the  court ;  and  I  dare  say  the  omismon 
of  the  words  will  not  make  much  difference  to  the  parties.    With  respect  to  naming 
the  boohs  alluded  to  in  the  first  objection,  I  think  it  may  be  as  well  that  tiie  defendant 
should  state  them — ^by  the  names  of  the  authors  or  some  other  desoriptiMi— in  the 
same  way  as  he  has  stated  the  speoificatioDS  of  the  patents,  in  which  he  aaya  tlw 
plaintiff's  invention  has  been  previously  published. 

[218]  CREB8WBLL  J.  It  is  Very  difficult  to  lay  down  any  eraienl  rule  as  to  the 
particularity  required  in  notices  of  objection  of  this  nature.  U  the  act  of  parliament 
imder  which  they  are  delivered  had  been  passed  before  the  new  pleading  rules  wen 
promulgated,  I  should  have  thought  that  tiie  fifth  section  was  intended  to  be  to  ^ 
same  purport  as  the  rule  that  has  been  referred  to :  but  t^e  general  rules  were  laid  oo 
the  tables  of  both  houses  of  parliament  and  came  into  operation,  before  the  act  paowiid 
I  think,  therefore,  the  act  must  mean  that  a  defendant  should  have  some  infonnatkn 
further  than  the  pleas  would  supply ;  and  t^t  we  are  authorised  to  call  upcm  the 
defendant  to  give  some  more  particular  information.  I  entirely  concur  with  tlw  rat 
of  the  court  as  to  the  amendments  su^ested. 

Rule  absolute  aocordin^y  (a). 


(a)  The  notice  of  objections  was  accordingly  amended  by  striking  out  tike 
inserted  in  brackets  (ut  supra,  p.  209,  210)  and  after  the  words  "at  Nottingham,* 
(supra,  p.  210)  the  defendant  afterwards  (under  an  order  of  £rskine  J.,  dated  26th  ol 
May,  1843)  added  the  following  sentence;  "and  at  Linton  near  Nottingham,  wH 
Kadford  near  Nottingham,  and  at  Tiverton  in  Devonshire,  and  further,  that  tha 
nuuiufacture  of  starch  from  rice,  both  whole  and  ground,  was  used,  known  and  practiied 
at  Combrook  near  Manchester."  See  R.  v.  fyaUon,  2  Q.  B.  963,  where,  oo  a  aa« 
facias  to  repeal  a  patent,  the  prosecutor  had,  while  the  record  was  in  Chaoceiy,  ffied 
a  notice  ot  objections  under  the  same  section  of  the  statute  (6  &  6  W.  4,  c.  83,  a.  5)^  thift 
other  persons  than  the  patentee  had  used  the  inventioD  in  Rng**»d  befoM  the  patent^ 
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^19]  CoRRiGAL  P.  The  London  and  Blacewall  Railway  Company. 

Jan.  3, 1843. 

[S.  C.  6  Scott,  N.  B.  241 ;  2  D.  N.  S.  851 ;  3  fiaUw.  Cas.  411 ;  12  L.  J.  G.  F.  209. 
FoOoved,  In  n  BrtMtm,  1848,  12  Q.  E  672.  Applied,  East  and  West  India  Docks 
tnd  Bimingham  Jmction  RaUway  v.  Gaitlce^  1851,  3  Mac.  &  G.  170.  DiscuBsed,  R. 
T.  Imdan  and  North  Western  Railway,  1854,  3  El.  &  Bl.  473.  Applied,  MorHmer  v. 
South  Wales  Railway,  1859,  l^l  &  El.  384.  See  L<m{f  Eaton  Reenatim  Grwmds 
Gm^any  v.  Midland  Raiheay,  [1902]  2  K.  R  580.] 

^anOway  act,  it  is  enacted,  that  if  any  person  interested  in  lands  affected  by  the 
ezecutioQ  of  the  act  shall  not  agree  with  the  company  as  to  the  amount  of  purchase 
mone^  or  compensation,  &c.,  and  shall  request  that  the  matter  in  dispute  may  be 
submitted  to  the  determination  of  a  jury,  the  company  shall  issue  a  warrant  to  the 
sheriff  or  sheriffs  of  the  county  or  city  where  the  lands  in  question  shall  be  situate, 
kc. ;  and  if  such  sheriff  or  sheriffs  shall  be  a  shareholder  or  shareholders  in  the 
eompany,  then  to  any  of  the  coroners  of  the  said  county,  &c.,  commanding  such 
denff,  &C.  to  impaunel  a  jury,  who  are  to  inquire  and  assess,  &c. : — Qufere, 
whether  this  enactoient  would  apply  in  a  case  where,  as  in  Middlese:^  the  ofGce 
d  sheriff  is  constituted  of  two  persons,  and  where  one  only  of  such  persons  is 
a  shareholder  in  the  company. — By  a  subsequent  act  extending  the  line  of 
nilway,  it  ia  enacted,  that  in  cases  of  dispute  between  the  company  and  parties 
eUiming  compensation,  wherein  the  company  do  not  upon  request,  &c.,  within 
tveoty-one  days,  issue  their  warrant  to  the  sheriff  or  sheriffs  of  the  county  or  city 
where,  &&,  it  shall  be  lawful  for  the  party  so  having  given  notice  himself  to  send 
a  request  in  writing  to  the  sheriff,  &c.,  according  to  the  tenor  of  the  former  act; 
snd  the  sheriff,  &c.  shall  thereupon  impannel  a  jury,  &c. : — Held,  that  the  former 
enactment  did  not  apply  in  a  case  where  a  party  proceeded  under  the  latter  act^  so 
uto  render  void  the  proceedings  held  before  the  sheriff;  the  former  enactment 
being  confined  to  cases  where  the  company  themselves  issued  their  warrant,  which 
fliey  were  not  to  direct  to  one  of  their  own  sharehold^  and  the  latter  emlvacing 
eases  in  which  the  company  having  neglected  to  issue  the  warrant,  the  party  in 
diipate  with  thm  might  call  upon  uie  eSeriff  to  hold  an  inquisition ;  as  such  party 
would  have  no  meuis  of  knowiog  whether  or  not  the  sheriff  was  a  shareholder. — 
Quere,  whether  such  proceedings  would  have  been  avoidable,  if  objected  to  at  the 
I^oper  time. — But  held,  that,  where  the  compauy  appeared  by  their  counsel  before 
the  sheriff  and  jury  at  the  holding  of  the  inquisition,  without  objection,  they  bad 
waived  any  such  objection. — By  the  first  act  it  is  further  enacted,  that  the  jury 
shall  inquire,  &c.,  and  give  a  verdict  for  the  sum  to  be  paid  for  the  purchase  of 
lands,  and  also  the  sum  to  be  paid  by  way  of  satisfaction,  &c.  for  goodwill,  &c., 
sod  that  such  satisfaction  shall  be  inquired  into,  and  assessed,  separately  and 
distinctly  from  the  value  of  the  lands. — By  the  second  act  it  ia  further  enacted, 
that  in  case  any  dwelling-house,  &&,  withm  fifty  feet  from  the  railway  shall  be 
deteriorated  in  value,  and  the  owner,  &c.  shall  require  the  company  to  purchase 
the  same,  the  company  shall  treat  for  the  purchase  and  for  the  compensation,  &&, 
iis  any  loss,  &c.  in  respect  of  any  tenants  fixtures,  &c. ;  and  in  case  the  parties 
eaonot  agree  as  to  the  value  of  such  dwelling-house,  &c.,  or  as  to  the  amount  of 
nich  compensation,  &c.,  then  the  amount  shall  be  ascertained  by  the  verdict  of 
a  jury  in  the  manner  described  in  the  former  act,  &c.,  provided  that  no  party 
shall  be  entitled  to  receive  compensation  unless  the  jury  shall  by  their  verdict 
determine  that  the  property  has  been  deteriorated  in  value  by  the  construc- 
tion of  the  railway: — The  plaintiff,  in  an  action  upon  a  judgment  founded 
Qpon  an  inquisitdon  to  recover,  under  the  last-mentioned  section,  tiie^  purchase- 


ud  the  defendant  had  applied  to  the  Master  of  the  Bolls  for  an  order  on  the 
pnncator  to  deliver  a  particular  of  the  names  of  such  persons,  which  was  refused. 
When  the  case  came  before  the  court  of  Queen's  Bench  a  similar  application  was  made, 
■nd  it  was  stated  by  counsel,  in  sti^iport  of  the  rule,  that  similar  rules  had  been  granted 
\n  this  court ;  but  after  time  taken  to  consider,  ^e  court  of  Queen's  Bench  refused 
tteappHcatioD,  Lord  Denman  C.  J.  stating  t^t  they  agreed  witli  the  Master  of  the 
BiAs  lather  tlun  with  this  court 
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money  of  a  house,  and  compensation  for  tenant's  fixtures,  &c.,  stated  that  the  jury 
gave  a  verdict  for  2501.  "  for  the  purchase  of  the  house,  and  also  by  way  of  aatiB- 
laction,  &c.  for  all  damage  in  respect  of  the  tenant's  fixtures."  The  defendant 
pleaded  that  the  plaintiff  adduced  evidence  at  the  inquisition,  "  not  only  of  the  loss 
and  damage  in  respect  of  good-will,  tenant's  fixtures,  &&,  but  also  of  certun  lew 
and  damage  in  respect  (A  the  dweUing-bouse,  by  reason  of  the  oonstructaon  ot  tiu 
railway ;  that  die  jurors  did  aasesB  and  give  a  verdict  for  the  sum  of  350L  fa- 
purchase  of  tlie  dwelling-house,  and  also  by  way  ot  satisfaction,  for  the  sevnal 
losses,  &C.  in  the  plea  mentioned ; "  whereby  the  inquisition,  verdict^  and  judgment 
were  void  : — Held,  that  the  mere  fact  of  the  plaintiff's  adducing  such  evideDce,  sod 
the  receiving  thereof  by  the  sheriff,  did  not  affect  the  validity  of  the  verdict ;  m 
such  evidence  may  have  been  given  to  shew  that  the  house  had  been  deteriorated  ^ 
which  was  necessary  to  give  jurisdiction  to  the  sheriff  and  jury : — Held  slso,  Hut, 
the  verdict,  as  stated  in  the  declaration,  excluded  the  possibility  of  any  danugei 
being  given  for  the  deterioration  of  the  house  by  the  construction  of  the  railway  :— 
Held  also,  tiiat  the  enactment  in  the  first  act  as  to  separate  assessments,  wu 
directory  only,  and  not  in  the  nature  of  a  condition. — By  the  first  act  it  was  pro- 
vided, that  if  the  jury  gave  the  same  or  a  greater  sum  than  the  company  ud 
previousW^  offered,  the  company  should  pay  all  the  costs  of  t^e  inquisition ;  if  lea 
tiian  had  been  previously  offered,  t^t  each  party  should  T»y  half  the  ooeta;  and 
that  if  by  reason  of  absence  abroad,  or  any  other  disability,  any  person  sltoiild 
have  been  prevented  from  treating  with  the  company,  they  tiie  company  Bhoald 
pay  the  whole  costs : — The  second  act  was  silent  as  to  costs ; — Held,  that  a  party 
proceeding  under  the  second  act,  in  a  case  not  falling  within  the  cases  moitioiMd 
m  the  firs^  was  not  entitied  to  costs. 

Debt.  The  first  count  of  the  declaration  stated  that  the  London  and  Blackvall 
Bailway  (which  said  railway  was  authorised  by  and  constructed  according  to  pSOland 
under  and  by  virtue  of  the  provisions  of  a  certain  act  of  parliunent  made  pama  in  a 
session,  &c.  (6  &  7  W.  4,  c.  cxxiii.)  intituled  "  An  act,  &a ; "  and  also  of  a  certain  other 
act  of  parliament  made  and  passed,  &c.  (2  &  3  Vict.  c.  xcv.)  intituled*  &&,  was  fint 
opened  to  the  public  on  the  6th  of  July  1840 ;  that  the  pbantiff,  tiieretttfore,  to  wit, 
on  the  24th  oi  October,  in  the  year  last  aforesaid,  was  the  lessee,  for  a  certain  tarn 
<A  years  then  and  still  unexpired,  to  wit,  for  a  term  of  [221]  seTenty-four  yean  uA 
one  quarter  of  uiot^er  year  from  the  29th  of  September  1817,  of  a  certain  dweOii^ 
house  numbered  82,  and  situate  and  being  in  a  certain  street  called  Lucas  Street,  id 
the  Commercial  Road,  in  the  Parish  of  St.  George,  in  the  county  of  Middlesex,  and 
within  fifty  feet  from  the  said  railway ;  and  by  reason  of  the  construction  of  the  said 
railway  the  said  dwelling-house,  and  the  estate,  interest  and  property  of  t^e  plaintiff 
therein  as  such  lessee  as  aforesaid,  were  then,  to  wit,  on  the  24th  of  October  1840 
aforesaid,  greatly  deteriorated  in  value;  and  thereupon  the  plaintiff,  so  being  audi 
lessee  as  aforesaid,  axid  the  said  dwelling-house  being  so  situate  and  so  deterionted  in 
value  as  aforesaid,  did,  within  the  period  of  twelve  months  from  the  opening  (rf  the 
said  railway  as  aforesaid,  to  wit,  on  the  said  24th  of  October  1840,  by  notioe  in 
writing,  bearing  date  the  d^  and  year  last  aforesaid,  and  left  at  the  (rfBoe  of  the  and 
company,  to  wit,  on  the  2d  of  November  in  the  year  last  aforesaid,  require  the  said 
company  to  purchase  his,  the  plaintiff's,  estate,  interest  and  propertr  in  the  dwellii^- 
house  whereof  he  was  such  lessee,  and  wherein  he  was  so  interMted  as  aforesaid,  aw 
thereby  then  gave  the  said  company  notice  that  he  was  ready  to  treat  for  the  nHsd 
the  same  to  the  said  company,  according  to  the  provisions  of  the  said  acts  of  psi^ 
ment  made  and  passed  concerning  the  said  railway ;  and  to  the  said  notice  the  puintiff 
annexed  a  plan  more  particularly  delineating  the  said  dwelling-house :  tJiat  the  said 
company  did  not  nor  would,  within  thirty  days  after  the  service  of  the  said  notioa 
as  uoresaid,  treat  for  the  purchase  of  the  estate  interest^  and  property  of  him  the 
plaintiff  as  such  lessee  as  aforesaid,  in  the  said  dwelling-house  mentioned  in  the  said 
notice,  or  for  the  compensation,  recompense  or  satisfaction  to  be  made  to  him  as  mxk 
lessee  as  aforesaid  forany  loss,  damage  or  injiuy  in  respect  of  any  good-will,  tensn^ 
fixtures,  improre-[222]-mentB,  or  otherwise,  occasioned  by  the  taking  thweof,  nor  did 
the  plaintiff  and  the  said  company,  within  that  time  or  afterwards  agree  as  to  ^ 
value  of  the  estate,  &c.  of  him  the  plaintiff  as  such  lessee  as  aforesaid  in  the  dwellii^ 
house,  or  as  to  the  amount  or  value  of  the  compensation,  &c.  to  be  paid  to  him,  tba 
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^laiatsS,  as  such  leasee,  for  such  good-will,  Sco.  as  aforesaid:  whereupon  he,  Uie 
plainti^  afterwards,  and  after  the  expiration  of  the  said  tiiirty  days,  to  wit^  on  the 
S$A  of  Oeeember  ISiO,  did,  by  a  request  in  writing  then  nuuie  by  bun,  request  ttw 
wd  company  to  issue  a  wacrant,  and  to  submit  the  said  matter  in  dispute  between 
bim,  the  plaintiff,  and  the  said  company,  of  and  concerning  the  premises  afcnresaid,  to 
the  determinatioD  of  a  jury,  in  the  manner  aad  according  to  the  regulations  prescribed 
by  the  said  acts  of  parliament :  that  the  compaQy  did  not  nor  wouul,  within  the  space 
of  CireDty-OQe  days  after  the  making  the  said  request,  comply  with  the  same,  or  issue 
their  vamnt  according  to  the  regiilations  prescribed  by  the  said  acts  for  the  impan- 
nelliDf  and  summoning  a  jury  as  aforesaid ;  and  thereupon  he  the  plaintiff^  afterwards, 
.  and  aner  Ihe  expiration  of  the  said  space  of  twenty-one  days  after  the  making  of  the 
aid  request  to  the  said  company  as  aforesaid,  to  wit,  on  the  10th  of  February  1841, 
(fid  hinuelf  send  a  request  in  writing  to  the  shniff  of  Middlesex  aforesaid,  according 
to  the  tenor  and  provisitms  of  the  stud  acts,  and  did  thereby  request  the  said  sherm 
toimpBDoel,  sommon  and  return  a  jury  according  to  the  provisions  and  in  the  manner 
pracribed  by  the  said  acts  of  parliament,  to  require  oS  and  assess  and  give  a  verdict 
nrt^  sum  of  money  to  be  pud  by  the  said  company  to  the  pUuntafTf^r  the  purohase 
d  his  estate,  &c  as  such  lessee  as  aforesaid  in  the  sud  dwelling-house  as  uoresaid, 
tnd  for  the  compensation,  &c  to  be  paid  to  the  plaintiff  by  the  said  compEmy  for  loss, 
damage  and  injuiy  in  respect  of  the  good-will,  &c.  occasioned  by  [223]  the  taking 
dtereof  as  aforesaid,  and  to  proceed  in  that  behalf  in  the  manner  and  according  to  the 
regnlstiaiis  prescribed  in  the  said  first-mentioned  act  of  parliament,  upon  the  issuing  of 
the  warrant  of  the  said  company  as  therein  directed :  that,  upon  a  certain  inquisition 
taken  in  pursuance  to,  and  accordance  and  compliance  with  the  last-mentioned  request, 
afterwards,  to  wit,  on  the  6th  of  March  1641,  to  wit^  at  the  house  known  by  the 
HUM  of  the  Sheriff's  Office  in  Bed  Lion  Square,  in  the  county  of  Middlesex,  before 
ViBoaa  Famcombe  taid  Michael  Gibbs,  esquires,  then  being  sheriff  of  the  sud  oounty 
<f  Middlesex,  W.  F.  J.,  W.  J.,  &c.  &c.,  twelve  honesty  lawful,  suffioimt  and  indifferent 
MB  of  the  s^  county,  qualified  accenting  to  the  laws  of  this  realm  to  serve  on  juries 
kt  trials  of  issues  in  Her  Majesty's  courts  of  record  at  Westminster,  being  duly 
n^iunelled,  summoned,  returned  and  drawn  pursuant  to  the  provisions  of  the  said 
Mt  hj  the  said  T.  F.  and  M.  G.,  at  the  time  of  the  said  request  and  then  being  sheriff 
d  the  said  county  of  Middlesex  as  aforesaid,  and  being  by  and  before  such  sheriff  at 
tbe  time  and  place  last  aforesaid  duly  sworn  to  inquire  of  and  concerning  the  matters 
in  the  said  last-mentioned  request  in  that  behalf  mentioned,  and  thereby  referred  to, 
to  he  inquired  of,  assessed  and  ascertained  by  them  in  manner  therein  mentioned ; 
ttd  the  plaintiff  and  the  said  company,  by  their  counsel  respectively,  having,  at  the 
tine  sad  place  of  inquisition  aforesaid,  appeared  before  the  said  sheriff  and  the  said 
joiTOs,  ana  having  respectively  adduced  evidence  before  the  said  sheriff  and  jurors 
tOQchii^  the  matters  so  in  question  as  aforesaid,  the  said  jurors,  ujxin  their  oath  said, 
^  tbe  said  dvelUng-house  before  and  at  the  time  of  such  notice  to  purchase  so 
ffna  ss  aforesaid  and  then  still  was  detericnsted  in  value  by  the  ctmstrudaon  of  the 
wd  railway  authorised  by  the  first-mentioned  act ;  and  they  the  said  jurors  did  then 
*>i  there  assess  and  give  a  [224]  verdict  for  the  sum  of  250L,  to  be  paid  by  the  said 
fMipany  to  the  plaintiff  for  the  purchase  by  them  of  the  plaintiff  of  his  estate  and 
interest  in  the  said  dwelling-house,  and  also  by  way  of  compensation,  &c  for  all 
^■Diage  in  respect  of  the  tenant's  fixtures  of  the  plaintiff  in  the  said  dwelling-house, 
'  *  is  other  respects  whatsoever,  under  the  provisions  of  the  said  acts  in  that  behaJf ; 
I'm  the  said  uieriff  did  then  and  there,  acoprdingly,  pursuant  to  the  said  acta,  give 
:  JB^nent  for  the  said  sum  of  260L  so  assessed  by  the  said  jury,  to  be  paid  by  the 
!  sad  eompany  to  the  plamtaff,  according  to  the  provisions  (tf  the  said  acts ;  that  the 
I  •d  veraict  and  Jud^nent  were  then  and  there,  to  wit,  at  the  time  and  place  of 
I  wfing  the  said  inquisition  as  aforesaid,  dul;^  signed  by  the  said  sheriff:  uiat  the 
aid  vadict  and  jadgment»  having  been  so  signed  by  we  said  sheriff  as  aforesaid, 
*<n  afterwards,  and  before  the  ccnnmenoement  of  this  suit,  to  wit,  on  the  24th  of 
1841,  by  the  said  sheriff  duly  deposited,  left  and  lodged  with  the  clerk  of  the 
Vacs  for  the  county  of  Middlesex,  to  be  by  him  kept,  and  the  same  are  now  by  him 
apt  among  the  records  of  the  quarter  sessions  of  the  said  oounty  of  Middlesex ;  that 
laid  verdict  and  judgment  still  remain  among  the  records  of  the  said  quarter 
MnoDfl  of  the  said  county  of  Middlesex  in  full  force  and  effect,  and  in  nowise  satisfied, 
I  KToied  or  annulled :  that  the  parish  of  St.  George  above  mentioned  i$  the  same 
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parish  as  described  in  the  first-mentioned  act  of  parliament  as  the  parish  of  St.  Geoi;ge 
in  the  East :  of  all  which  said  premises  the  said  company  then  and  there,  to  wit,  m 
the  day  and  year  hist  aforesaid,  had  notice :  that  the  plaintiff  being  intCTcsted  as 
aforesaid  in  the  property  to  which  the  said  inquisition  referred,  and  known  to  the 
said  company  as  the  person  so  interested  therein  and  entitled  to  receive  the  said  sum 
of  2601.  upon  making  snch  title  and  oonTOTanoe  as  thweinafter  mentiimed,  [225]  and 
being  there  present^  to  wit,  in  the  counjy  of  Middlesex  aforesaid,  and  the  said  property 
not  being  property  which  any  corporation,  trustee  or  person  under  disability  wa^ 
the  first-mentioned  act,  capacitated  to  convey  (of  all  which  premises  the  said  company 
then  had  notice^,  was  aiterwards,  and  after  tiie  recording  of  the  said  verdict  and  judg- 
ment, and  within  a  reasonable  time  in  that  behalf,  and  before  the  commencranent  di 
this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  ready  and  willing  and  able  to 
make  to  the  said  company  a  good  title  to  the  property  to  which  the  said  inquintirai 
referred,  and  also  to  make  a  proper  conveyance  thereof  to  the  said  company,  upon 
payment  by  them  of  the  said  sum  of  2501.,  and  to  receive  that  sum  accordingly ;  and 
that  the  said  company  then  had  notice ;  but  tiiat  the  said  company  discharged  him 
from  making,  and  waived  the  tender  of  any  such  title  or  conveyance,  and  gave  him 
notice  that  they  would  not  accept  such  title  and  conveyuice,  or  either  of  them,  if 
made :  that  the  plaintiff  had  not  as  yet  obtained  payment  and  satisfaction  from  the 
said  company  of  the  said  sum  of  260L,  for  which  the  said  jurors  so  gave  their  veidkt, 
and  the  said  sheriff  so  gave  judgment,  as  aforesaid,  or  any  part  thereof,  although  the 
said  company,  afterwaras,  and  before  the  commencement  of  this  suit,  were  reqaested 
by  the  plaintiff  to  pay  him  the  said  sum  of  money ;  whereby  and  by  reason  of  tbe 
said  sum  of  2501.  being  and  remaining  wholly  due,  &c.,  actio  accrevit. 

The  second  count  steted,  that,  after  the  said  inquisition  in  the  first  count  mentioocd, 
to  wit,  on  the  day  and  year  last  aforesaid,  the  costs  and  charges  and  expenses  tA. 
summoning  the  jury,  and  the  expenses  of  witnesses  on  the  said  inquisition,  were  duly 
settied  and  determined  by  the  said  sheriff  pursuant  to  the  said  acts  at  a  certain  sma, 
to  wit^  the  sum  of  1101.  Is.  lid.,  to  be  paid  by  the  said  company  to  the  plainti^  who 
by  reason  of  the  pre-[226]-mise8  in  tiie  said  first  count  mentioned  had  been  prevented 
from  treating  uia  agreeing  as  aforesaid  \  and  that  thereof  tiie  saui  company  (who  {ffkr 
to  such  settument  and  determination  had  had  due  notice  to  attend  before  Uie  said 
sheriff  on  that  occasion)  afterwards,  to  wit,  on  the  day  and  year  last  aforesaki  had 
notice ;  and  the  last-mentioned  sum  of  money  was  then,  and  more  than  ten  days  befon 
the  commencement  of  this  suit,  duly  demanded  of  the  said  company  by  the  plaintiff; 
yet  that  the  plaintiff  had  not  yet  obtained  payment  or  satisfaction  of  the  last- mentioned 
sum  of  money  :  whereby,  &c.  actio  accrevit. 

Third  plea;  that  the  said  Thomas  Famcombe,  Esq.,  in  the  declaration  menticmed^ 
at  the  time  of  tbe  said  request  so  made  by  the  plaintiff  to  the  said  sheriff  of  Middlesex 
to  summon  a  jury  for  the  purposes  in  the  declaration  in  that  behalf  mentioned,  and 
thence  continually  until  and  at  the  respective  times  of  the  holding  the  inquisition,  and 
giving  the  judgment  in  the  first  count  mentioned,  and  of  the  settling  and  determining 
the  costs,  diarges  and  expenses  in  the  second  count  mentioned,  was  and  contanoeS 
to  be  a  shfu-eholder  in  the  said  company ;  and  tiiat  by  means  tiiereof  the  said  inqniaation 
and  Judgment,  and  the  said  settling  and  determining  the  costs,  chaiges  and  expotsei^ 
were  and  are  wholly  void,  and  of  no  force  or  effect :  verification. 

Fourth  plea ;  that,  upon  the  holding  of  tbe  inquisition  in  the  first  count  <tf  the 
declaration  mentioned,  to  wit,  on  the  day  and  at  the  place  iu  the  said  first  count  in 
that  behalf  mentioned,  the  plaintiff  adduced  evidence  before  the  said  sheriff  and  jurors^ 
not  only  of  the  loss  and  damage  in  respect  of  good  will,  tenants'  fixtures,  improvements, 
or  otherwise,  alleged  by  the  plaintiff  to  have  been  occasioned  by  the  ttddng  of  the 
dwelling-house  in  the  declaration  mentioned,  but  also  of  certain  loss  and  dam^e 
alleged  by  the  plaintiff  to  have  been  [227]  sustained  by  him  in  respect  of  his  said 
dwelKng-house,  by  reason  of  the  construction  of  the  said  railway  ;  that  tiie  said  jurofs 
did  assess  and  give  a  verdict  for  the  sum  of  2501.  to  be  paid  b^  the  company  to  the 
plaintiff  for  the  purchase  by  them  of  the  said  plaintiff  of  his  said  estate  and  interest 
m  the  said  dwelung-house,  uid  also  by  way  of  satisfoction,  recompense  and  c<Hnpen8ft- 
tion  for  tiie  severallossesand  damages  in  this  plea  hereinh«fore  mentioned ;  by  reas(« 
of  which  said  premises  the  said  inquisition,  and  the  said  verdict  and  jiulgment  in  tbe 
declaration  mentioned,  became  and  were  and  ar^  wholly  void  uid  of  dum  effact : 
voification. 
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DaDoirer,  to  the  third  plea,  assigning  for  cauBes  that  the  eaid  plea  neitiier  traverBed, 
nor  confessed  and  avoided,  the  matters  alleged  in  the  declaration ;  and  that,  if  the 
said  plea  sufficiently  confefned  and  admitted  the  matters  alleged  in  the  declaration, 
ret  it  did  not  set  forth  or  allege  any  matters  or  things  which  shewed  that  the  said 
inqaiaition  and  judgment^  and  the  said  settling  and  determining  the  said  costs,  charges 
uid  expenses,  or  either  of  them,  were  of  no  force  and  effect ;  that  the  said  inquisition 
ud  judgment*  and  the  settling  and  determining  the  said  costs,  &c.,  and  each  of  them, 
were  good,  valid  and  effectual,  notwithstanding  the  said  Thomas  Farncombe,  Esq.,  at 
tlie  several  times  in  the  said  plea  mentioned,  was  a  shareholder  in  the  said  company ; 
tlut^  if  by  the  said  plea  it  was  intended  to  be  shewn  that  the  said  sheriff  to  whom  we 
Slid  request  was  made,  and  before  whom  the  said  inquisition  was  holden,  and  by  whom 
tke  said  judgment  was  given,  and  hy  whom  the  said  costs,  &C.  were  settled  and 
drtmined,  was  at  the  several  times  in  the  said  plea  mentioned  a  shareholder  in  tiie 
aid  eompany,  it  should  have  been  alleged  that  both  the  said  T.  F.  and  the  said 
Michael  Gibbs,  Esq.,  at  the  said  several  times  last  aforesaid,  were  respectively  share- 
holders in  the  said  com-[228]-pany ;  for,  the  said  T.  F.  and  M.  G.  Esqs.,  at  the  several 
times  last  aforesaid,  were  together  sheriff  of  Middlesex,  and  not  either  of  them  alone ; 
that  the  plea  did  not,  therefore,  shew  that  the  said  sheriff  was  a  shareholder  in  the 
said  company,,  and  the  fact  of  any  other  person  than  the  said  sheriff  being  at  the 
several  times  last  aforesaid  a  shareholder  in  the  said  company,  would  not  render  the 
md  inquisition  and  judgment,  or  the  settling  and  determining  the  said  costs,  &c.,  or 
ather  of  them,  void ;  that  the  objection  to  the  validity  of  the  said  costs,  &c.,  by  reason 
of  the  said  T.  F.  bein^  a  shueholder  in  the  said  company,  eould  not  now  be  pleaded 
in  bar  to  the  declaration ;  that  it  appeared  by  the  said  inquisition  and  proceedings 
tint  the  said  company  appeared  upon  the  said  inquiry,  and  took  the  benefit  of  t£e 
mm,  and  that  they  could  not  now  object  that  the  said  T.  F.  was  at  the  time  a  share- 
ht^er,  a  fact  which  the  said  company  then  knew ;  that  there  was  nothing  in  the  acte 
of  pariiament  relating  to  the  said  company  which  makes  an  inquisition,  like  the 
prneot,  bad  by  reason  of  one  or  even  both  of  the  persons  filling  the  office  of  sheriff 
(rf  Middlesex  being  a  shareholder  or  shareholders  in  the  said  company ;  and  that  the 
ttid  plea  is  in  other  respects  uncertain,  &c. 

To  the  fourth  plea,  that  it  was  not  alleged  in  that  plea  that  it  appeared  by  the 
Rcord  of  the  said  verdict  and  judgment  that  such  evidence  was  adduced,  as  in  that 
plea  mentioned,  and,  unless  it  so  appeared,  the  said  company  were  estopped  from 
lUcniwthe  fact  to  be  ao;  and  that  no  proof  of  such  fact*  except  the  record  itself, 
cnud  M  now  given ;  that  it  was  not  alleged  that  such  evidence  was  received  by  the 
wart,  or  allowed  to  go  to  the  jury,  or  infioenced  their  verdict,  or  that  the  said  sum 
flf  2501,  or  any  part  thereof,  was  in  hct  assessed  by  the  jurors  in  i^^^ect  ci  the  loss 
or  damage  allied  to  be  sustained  by  reason  of  the  construction  of  [2!^]  the  railway ; 
tlu^  even  supposing  the  fact  to  be  so,  it  would  not  make  the  verdict  or  judgment 
yrad,  or  form  any  objection  to  the  same ;  that  it  was  not  alleged  in  the  said  plea  that 
it  appeared  by  the  record  of  the  said  verdict  and  judgment  that  any  part  of  the  said 
mm  of  2501.  was  given  by  way  of  satisfaction,  recompense  or  compensation  for  such 
loai  or  damage  as  last  aforesaid,  but,  on  the  contrary,  it  appeared  by  the  record  of  the 
■>id  verdict  and  judgment  as  set  forth  in  the  declaration,  that  the  said  sum  of  2501. 
*tt  given  for  the  purchase  of  the  plaintiff's  estate  and  interest  in  the  said  dwelling 
^QQW,  and  also  by  way  of  satisfaction,  recompense  and  compensation  for  all  damages 
in  respect  of  tbe  tenants'  fixtures  of  the  plaintiff  in  the  said  dwelling-house,  or  in  other 
n*peets  whatsoever,  under  the  provisions  oi  the  said  acts  of  parliament  in  that  behalf ; 
■wreM  the  said  company  by  the  last-mentioned  plea  meant  to  insist  that  the  said 
indict  and  jndgment  were  partly  given  in  respect  of  matters  not  warranted  by  the 
Vforiaom  of  those  acts,  which  the  said  company  were  estopped  by  the  said  record 
"Om  doin^ ;  that  it  did  not  appear  by  the  last-mentioned  plea,  that  the  verdict  therein 
first  mentaoaed  was  the  same  verdict  as  the  verdict  mentioned  in  the  declaration,  and 
which  was  taken  on  the  said  inquisition  therein  mentioned,  and  that  the  said  last  plea 

in  other  respects  uncertain,  &c  Joinder. 

The  pmnte  marked  for  argument  on  the  part  of  tdie  plaintifl^  were  substantially  the 
oae  as  the  causes  assigned  for  demurrer.  The  points  marked  on  the  part  d  ^e 
defendant  were  as  follom : — 

lit  That  the  inquisition  is  void  in  consequence  of  tite  personal  disability  of  Thomas 
Funeombe,  as  alleged  in  the  third  plea. 


Digitized  by 


Google 


550 


OORBIGAL  V.  THE  LONDON  AND 


2d.  That  the  defendants  are  not  estopped  from  alleging  that  the  jury  exseeded 
tiie  authority  S^ven  tiiem  by  statute  in  tiie  manner  all^M  in  tiie  fourth  plea. 

[230]  3a.  That  the  sheriff  hail  no  aathority  to  give  judgment  for  the  250L,  u 
mentioned  in  the  first  count  of  the  declaration. 

4th.  That  the  first  count  of  the  declaration  is  defective,  because  it  does  not  appear 
therefrom  that  the  2501.  were  assessed  by  the  jury  in  respect  of  the  amouot  of  the 
value  of  the  said  dwelling-house,  and  the  compensation  for  loss,  damage  or  injuiy  in 
respect  of  tenant's  fixtures,  improvements,  or  otherwise  occasioned  oy  the  taking 
thereof,  but  on  the  contrary  thereof  it  eixpreealy  appears  thereby  that  the  said  ram 
was  assessed  in  respect  of  other  damages ;  which  fact  is  admitted  to  be  true  bjr  the 
demurrer  to  the  fourth  plea. 

5th.  That  tha  second  count  of  the  declaration  is  defective,  because  in  cases  ander 
tiie  2  &  3  Vict  c.  xov.  s.  33  (being  the  enactments  under  which  the  plaintiff  proceeded) 
the  dieriff  has  no  power  to  awara  or  settle  ooets,  nor  can  the  party  taking  the  benifit 
thereof  claim  any  costs. 

6th.  That  an  action  of  debt  will  not  lie  either  for  the  2501.  or  for  the  costs. 

The  case  was  argued  in  last  Michaelmas  term  (a). 

.  (a)  Nov.  11.  Before  Tindal  C.  J.,  Coltman,  Erskine,  and  Maule  JJ. 
The  following  sections  of  the  acts  were  referred  to  in  the  arfi;ument : 
6  &  7  W.  4,  o.  cxxiii.  s.  21,  enacts,  "That  all  and  every  Dody  or  bodies  politic, 
and  other  person  or  persons  hereinbefore  capacitated  to  contract  for,  sell  and  eoanj 
any  such  tenements  or  hereditaments  as  aforeraul,  and  any  other  owner  or  ownm 
<rf  any  such  tenements,  &o.,  or  any  share  or  shares,  estate  or  estates,  interest  or 
interests  therein,  may  accept  and  receive  such  satisfao^n  or  recompense  for  the  tsIim 
thereof ;  and  such  body  or  bodies,  &c  owners,  and  also  any  tenant  lor  a  year,  at  baa 
year  to  year,  or  at  will,  or  other  occupier  of  any  such  premises  entitled  to  any  oon- 
pensation  for  such  good  will  or  improvements  as  shall  be  lost,  and  for  tenant's  fixturee, 
and  for  such  injuiy  or  damage  as  shall  be  sustained  on  account  of  the  execution  of  tUs 
act,  or  in  anywise  relating  thei-eto,  may  accept  and  receive  such  sum  of  money  in 
respect  thereof  as  shall  be  agreed  upon  between  them  respectively,  and  tbe  sstd 
company;  and  in  case  the  said  company  and  the  said  parties  interested  in  sucb 
tenements,  &c.,  goodwill,  &c.,  or  sustaining  such  injury  or  damage,  cannot  or  do  not 
agree  as  to  the  amount  or  value  of  such  satisfaction,  recompense  or  compensatimi,  the 
same  respectively  shall  be  ascertained  and  settled  by  a  jury  in  manner  hereinafter 
directed.'^ 

Sect.  22,  "for  settling  all  differences  which  may  arise  between  the  said  oompsnr 
and  the  sevend  owners  and  occupiers  of,  or  persona  interested  in,  any  lands  which  shw 
or  may  be  taken,  used,  damaged  or  injuriously  affected  by  the  execution  d  any  of  the 
powers  thereby  granted,  enacta,  "  that,  if  any  person,  corporation  or  trustee  so  interested 
or  entitled,  and  capacitated  to  sell,  agree,  convey  or  release  as  aforesaid,  shall  not  agree 
with  the  said  company  as  to  the  amount  of  such  purchase  money  or  satisfaction,  recom- 
pense, or  other  compensation  as  aforesaid ;  or  if  any  of  the  parties  entitled  to  receive  soch 
purchase  money,  shall  refuse  to  accept  such  purchase  money,  &c.,  as  shall  be  offered 
by  the  said  company,  and  shall  give  notice  thereof  in  writing  to  the  said  companr 
within  twenty-one  days  next  after  such  offer  shall  have  been  made,  and  the  party 
giving  such  notice  shM  therein  request  that  the  matter  in  dispnte  may  be  submitted  to 
uie  determination  of  a  jury ;  or  if  any  of  such  parties  as  aforesaid  shall,  for  the  niace 
of  twenty-one  days  next  after  notice  in  writing  shall  have  been  given  to  the  cleit:i 
agent  or  principal  officer  of  any  such  corporation,  or  to  any  of  such  trustees  or  persou 
respectively,  or  left  at  his  last  or  usual  place  td  abode,  or  with  the  tenant  or  oocopicr 
oi  any  lands  required  for  the  pniposes  of  this  act,  refuse  to  treat  or  shall  not  agree 
with  the  said  company  for  the  safe,  conveyance  and  release  of  their  respective  estiites 
or  interests,  or  the  respective  estates  or  interests  which  they  respectively  are  herebr 
capacitated  to  convey  therein,  or  shall  by  reason  of  absence  be  prevented  from  treatioi^ 
or  shall  by  reason  of  any  impediment  or  disability,  whether  provided  for  by  this  act 
or  not,  be  incapable  of  m^ng  such  agreement,  conveyance  or  release  as  shall  he 
necessary  or  expedient  for  enabling  the  said  company  to  take  such  lands,  or  to  poceed 
in  making  the  railway  and  other  the  works  aforesaid,  or  ahall  not  disclose  and  prove 
ihe  state  of  the  title  to  the  premises  of  which  they  respectively  may  be  in  poesessioo, 
or  of  the  share,  interest  or  chai^  which  they  may  claim  to  be  entitled  unto  or  interested 
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[2311  ChaimeU  Serjt  (with  whom  was  Butt)  for  the  phuntifr.  The  first  question, 
intended  to  be  raised  by  the  third  plea,  is,  whether  the  fact  that  one  of  the  individuals, 
who  ^32]  jointly  with  another  held  the  office  of  sheriff  of  Middlesex,  at  the  tame  the 
ioqnintion  was  held,  was  a  shareholder,  rendered  t^e  inquisition  void. 

in,  or  in  my  other  case  where  agreement  for  compensation  for  damages  incurred  in  the 
encoticxi    this  act,  or  for  the  purchase  of  lands  required  for  the  purposes  of  this  aot^ 
onnot  be  made ;  then  and  in  eveiy  such  case  Uie  said  compuiy  shaJl,  and  Uiey  are 
Jmby  requind  from  time  to  time  to  iseue  a  warrant,  either  under  their  common  seal, 
cr  under  uie  hands  and  seals  of  three  at  least  of  the  directors  of  the  said  c(nnpany,  to 
tbe  shniff  or  aherifib  ctf  tiie  county  or  city  where  the  lands  in  question  shall  be  situate, 
or  in  case  the  said  lands  shall  be  situate  within  the  liberty  of  His  Majesty's  Tower  of 
London,  then  to  the  bailifif  of  the  said  liberty ;  and  if  such  sheriff  or  sheriffs,  or  their 
uDdarsheriff  or  under-sheriffs,  or  such  bailiff  or  his  under-bailiff  respectively,  shall  be 
s  shareholder  or  shareholders  in  the  said  company,  or  enjoy  any  place  of  trust  or  profit 
under  the  said  company,  or  shall  be  in  anywise  interested  in  tiie  matters  in  question 
tlwn  to  any  of  the  coroners  of  the  said  county,  city  or  liberty  not  interested  as  afore- 
•aid ;  or  if  all  the  coroners  shall  be  so  interested,  then  to  some  person  living  within 
Um  said  county,  city  or  Ubuty,  and  free  from  personal  disability,  who  shall  have  filled 
die  >ud  office  of  tariff,  bail^  or  coroner  within  the  said  county,  city  or  liberty 
(a  petacm  havinye  more  recently  served  either  office  being  preferred),  commanding  such 
aboiff  or  sherifn  or  other  person  to  impannel,  summon  and  return,  uid  the  said  sheriff, 
&CL  is  and  are  hereby  accordingly  empowered  and  required  to  impannel,  &c.  a  jury  (A 
at  kast  forty-eight  sufficient  and  indifferent  men,  qualified  according  to  the  laws  of 
diia  realm  to  serve  on  juries  for  trials  of  issues  in  His  Majesty's  courts  of  record  at 
Wesbninster ;  and  the  persons  so  to  be  impannelled,  &c.  are  hereby  required  to  appear 
before  the  said  sheriff,  &c.  if  the  property  in  question  be  situate  in  Middlesex  or  within 
the  liberty  of  His  Majesty's  Tower  of  London,  or  in  case  it  be  situate  within  the  city 
at  Loodoii,  then,  &c.  at  such  time  and  place  as  in  such  warrant  shall  be  appointed,  and 
to  attend  from  day  to  day  until  duly  discharged ;  and  out  of  such  persons  so  to  be 
impannelled,  &c.  a  jury  of  twelve  men  shall  1»  drawn  by  the  said  sheriff  under«heriff, 
^  or  by  some  person  to  be  by  them  reflectively  appointed,  in  such  manner  as  juries 
ior  bials  of  issues  joined  in  His  Majesty's  courts  of  record  at  Westminster  are  by 
kw  directed  to  be  drawn."    The  section  then  contains  provisions  for  returning  a 
jm  de  circumstantibus,  in  oases  of  necessity ;  for  enabling  all  parties  concerned  to 
wlen^  any  juryman,  but  not  the  array,  for  summoning  witnesses,  and  for  authoris- 
ing a  view  by  six  of  the  jury ;  and  it  then  proceeds  as  follows :  "  and  such  jury  shall 
upon  their  oaths,  or  being  quakers,  upon  their  affirmations  (which  oaths,  &o.,  as  well 
la  the  oaths,  &c.  of  all  such  persons  as  shall  be  called  upon  to  give  evidence,  the  said 
Aeriff,  Ac  is  empowered  to  administer),  inquire  of,  and  assess,  and  give  a  verdict 
for  the  sum  of  money  to  be  paid  for  the  purchase  of  such  lands  except  for  such 
mtenst  therein  as  shall  have  been  of  right  purchased  by  the  said  company  from  any 
other  person,  and  also  the  sum  of  money  to  be  paid  by  way  of  satisfaction,  recompense, 
or  ompensation  for  goodwill,  improvements,  tenant's  fixtures,  or  for  any  injury  or 
damage  whatsoever  which  shall  before  that  time  have  been  done  or  sustamed  as 
aforeaid,  and  for  the  future  temporary  or  perpetual,  or  for  any  recurrine  damages 
to  bo  10  done  or  sustained  as  sioresaid,  and  the  cause  and  oeoBJoxm  of  which  shall 
have  been  in  part  only  obviated,  removed  or  repaired  by  the  said  oompuiy,  and 
*Uch  cannot  or  will  not  be  further  obviated,  &c.  which  satisfaction,  &o.  for  such 
damage  or  loss  shall  be  inquired  into  and  assessed  separately  and  distinctly  from  the 
'^ae  of  the  lands  so  to  be  taken  or  used  as  aforesaid ;  and  the  said  sheriff,  &c.  shall 
anndingly  give  judgment  for  such  purchase  money,  satisfaction,  &c.  as  shall  be 
aaaeaaed  by  such  juiy;  which  said  verdict  and  the  judgment  thereon  to  be  pronounced 
aa  aforesaid,  shaU  be  binding  and  conclusive  to  all  intents  and  purposes  upon  all 
pvaonsand  oorporationB  whatsoever :  provided  always,  that,  in  such  inquiry  the  person 
or  ewporataon  claiming  compensation  shall  be  plaintiff,  and  shall  have  all  such  rights 
*Dd  privil^^  aa  pWitifis  in  actions  at  law  are  entitled  to :  provided  also  that  not 
)>■  Han  twenty-one  days'  notice  in  writing  of  the  time  and  {uace  at  which  such  jury 
are  lo  required  to  be  returned  shall  be  given  by  the  said  ccnnpany  to  the  party  wit»i 
vbouany  such  controverBy  shall  arise,  either  by  delivering  such  notice,  &&" 

SaeL  24  enacts,  "That  the  said  verdicts  and  judgments  being  first  signed  by  the 
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[233]  The  twenty-second  section  of  the  6  &  7  W.  4,  c.  cxziiL — tike  first  act  under  | 
which  the  railway  was  constructed — provides  that  where  the  company  and  the  ownan  ! 
of  [234]  property  which  may  be  injured  by  the  railway,  cannot  agree  as  to  the  &moant 
of  purchase  or  compensation,  the  company  are  to  issue  their  wanant  "to  tiw  sheriir 

said  sheriff,  &c.  shall  be  kept  by  tiie  clerk  of  the  peace  for  the  county  or  liberty  in 
which  the  matter  in  dispute  shall  have  uisen,  among  the  records  of  the  quuter 
sessions  of  such  county  or  liberty,  &c.  and  shall  be  deemed  records  to  all  intents  ud 
purposes ;  and  the  same,  or  true  copies  thereof,  shall  be  allowed  to  be  good  eridonce 
in  {dl  courts  whatsoever,  &c." 

Sect.  27  enacts,  "  That,  in  every  case  in  which  the  verdict  of  a  juir  summoned  u 
aforesaid  shall  be  given  for  the  same  or  a  greater  sum  than  shall  have  been  {veviooBly 
offered  by  the  said  company  for  the  purchase  of  any  lands  to  be  used  or  teken  by 
them  for  the  purposes  of  tlus  act,  or  as  compensatdon  for  any  damage  or  loss  vhia 
may  happen  or  anse  in  the  execution  of  any  of  the  powers  hereby  granted,  all  the 
coats,  charges  and  expenses  of  summoning  such  j  ury ,  and  the  expmses  <n  vitaeasea  shiU 
be  defrayed  by  the  said  company,  and  such  costs,  &o.  shall  be  settled  and  determined 
by  the  said  sheriff,  &c. ;  and  in  case  such  costs,  &c  shall  not  be  paid  to  the  pufy 
entitled  to  receive  the  same  within  ten  days  after  the  same  shall  have  been  demanded, 
then  the  same  shall  and  may  be  levied  and  recovered  by  distress  and  sale  U  naj 
goods  and  chattels  of  the  said  company,  under  a  warrant  to  be  issued  for  that  poi^nse 
by  any  justice  of  the  peace  for  the  county,  city  or  liberty  wherein  such  inquishioii 
shall  be  held,  not  interested  in  the  matter  in  question ;  wluch  warrant  such  justice  it 
hereby  authorised  and  required  to  issue  under  his  hand  and  seal,  on  a^mlication  made 
to  him  for  that  purpose  by  any  party  entitled  to  receive  such  CMts,  &c. ;  but  if  the 
verdict  of  the  jury  shall  be  given  for  a  less  sum  than  shall  have  been  prenoosly 
offered  by  the  said  company,  one  moiety  of  the  said  costs,  ^  shall  be  defrayed  hy 
the  party  wit^  whom  the  said  company  shall  have  such  contsovet^y  or  dispute,  and 
the  remainder  shall  be  defrayed  by  the  said  company ;  and  the  formw  moiety  of  soi^ 
costs,  &c.  having  been  ascertained  and  aettied  in  muiner  hereinbefore  menticmed, 
shall  and  may  be  deducted  out  of  the  money  adjudged  to  be  paid  to  such  other  par^ 
as  so  much  money  advanced  to  and  for  his  use ;  and  the  payment  or  tender  of  the 
nmainder  of  the  money  so  adjudged  shall  be  deemed  and  taken  to  all  intents  sod 
purposes  to  be  good  payment  or  tender  in  satisfaction  of  the  whole  thereof :  provided 
always  that  in  cases  in  which,  by  reason  of  absence  in  foreign  parts,  or  from  any 
other  cause  or  disability  not  hereinbefore  provided  for,  any  person  shall  have  been 
prevented  from  treating  and  agreeing  as  aforesaid,  the  whole  of  such  coeta,  &c.  shsU 
be  borne  and  paid  by  the  said  company." 

Sect.  28  enacts,  "  That  the  said  company  shall  not  be  obl^ed,  nor  shall  any  jinjy 
to  be  summoned  by  virtue  of  this  act  be  allowed,  (without  ^e  consent  of  the  aw 
company),  to  receive  or  take  notice  of  any  complamt  to  be  made  by  any  party  for 
any  lou  or  injiuy  by  him  sustained,  or  supposed  to  be  sustained,  in  ooiiseqneDoe  «  tt* 
execution  of  any  of  the  powers  of  this  act,  unless  notice  in  writing  by  or  on  behaU  d 
the  person  or  corporation  nu^ng  such  complunt,  stating  the  nature,  extent^  md 
particulars  of  such  loss  or  injury,  and  the  amount  or  the  compensation  claimed  in 
respect  thereof,  shall  have  been  given  by  such  person  or  oorporation  to  the  said 
company  ten  days  before  the  summoning  of  such  jury,  and  within  the  space  <rf  aii 
calendar  months  after  the  time  of  such  supposed  loss  or  injury  having  been  sustained, 
or  after  the  doing  or  committing  thereof  shall  have  ceased. 

Sect.  51  contains  similar  provisions  as  those  contained  in  the  2  &  3  Vict.  o.  xcv. 
8.  23  (infra),  relating  to  the  extended  line  of  railway. 

2  &  3  Vict.  c.  xoT.,  by  which  the  line  of  nulway  was  extended  {after  recitiiig  ^ 
former  act,  and  the  1  Vict  c.  czxxiil),  by  s.  18  enacts  "That  in  all  caaea  whm  the 
verdict  of  a  juiy,  summoned  as  by  the  said  first  recited  act  (6  &  7  W.  ^  a  cxziiit 
8.  22)  directed,  shall  be  given  for  the  same  or  for  a  greater  sum  than  shall  have  been 
previously  offered  by  the  said  company,  for  the  purchase  of  any  lands  to  be  used  cr 
taken  by  them,  for  the  purposes  of  the  said  recited  acts,  or  this  act,  or  as  compensation 
for  any  damage  or  loss  ^ich  may  happen  or  arise,  in  the  execution  of  uiy  the 
powers  thereof,  the  expenses  of  instructing  and  the  reasonable  fees  of  cooosel,  not 
exceeding  two  in  number,  for  attending  the  enquiry  before  such  jury,  and  the  leswnai' 
able  expenses  of  one  surveyor  which  may  have  been       by  the  party  with  whom  the 
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or  8beri&  of  lAe  cooDty  or  city  where  the  lands,"  &c.  are  situate ;  and  in  cue 
"ioeii  Bheriff  or  sherifb,  &c.  shall  be  a  shareholder  or  sharehdders  in  the  oompaDy," 
tim  the  Tarrant  is  to  go  to  the  coroners. 

[236]  In  the  first  place,  that  seotioD  has  no  applioatioTi  to  the  present  case.  The 
irords  "the  sheriff  or  sheriffs  of  the  county  or  city  must  be  taken  distributively,  and 
be nndantood  to  mean,  "the  sheriff  of  the  county,  or  the  sheriff  of  the  city."  In 
londrai  the  two  sherifb  are  distinct  officers ;  but  in  Middlesex,  the  two  officers  only 
eoBititote  one  sheriff ;  Thon^wm  v.  Farden  (a).  In  the  [237]  present  case  Mr.  Famcombe 

mid  compuiy  may  be  in  diroute  shall  be  paid  by  the  sud  company,  and  the  amount 
d  meh  fees  shall  be  settled  and  determined  by  the  shoif^  undeiHsheriff,  &c.  in  like 
maaa  as  Hie  costs  of  summoning  such  juiy,  and  otiier  expenses  payaUe  by  Uie 
lud  onnpuiy,  but  upon  the  same  scale  of  aUowanoe  as  may  for  the  time  heme  be 
adoptsd  or  allowed  by  the  taxing  officers  of  Her  Majesty's  courts  of  record  at 
Westminster." 

Sect  22  enacts,  "  That  in  all  cases  of  dispute  between  the  company  and  the  parties 
efaiming  compensation  from  the  company  under  the  provisions  of  the  above  recited 
ads  and  the  present  act,  wherein  the  company  do  not,  upon  request  made  by  such 
futy  or  parties  to  submit  the  matter  in  dispute  to  the  determination  of  a  jury,  within 
tbe  space  of  twenty-one  days,  issue  their  warranty  according  to  the  regulations  pre- 
Bcribed  by  the  aforesaid  recited  acts,  for  t^e  impannelling  and  summ<»ung  a  jury, 
tba  it  shall  and  may  be  lawful  for  the  party  so  having  given  notice  himself,  to  send 
s  nqoeat  in  writing  to  the  sheriff  or  sheriffs,  or  undereheriffs,  buliff,  or  his  under^ 
respectively  according  to  iJie  tenor  of  the  above  recited  act ;  and  the  eJierifib 
mi  hailiffii  so  menf«med  in  the  first  above  redted  act  shall  summon  and  impannel 
ijatjf  and  pnweed  as  in  Uie  manner  prescribed  in  tbua  above  recited  act  upon  the 
iming  of  the  warrant  of  the  company." 

Sect.  23,  after  reciting  that  the  extended  line  of  railway  was  intended  to  pass 
through  divers  streets,  &c.  and  close  to  divers  dwelling-houses,  stables  and  shops  which 
^kenhy  might  be  greatly  deteriorated  in  value,  enacts  "  that  in  case  the  greater  part 
my  such  dwelling-house,  &c,  which  shall  be  situated  within  fifty  feet  from  the  said 
nilway  shall  be  deteriorated  in  value,  and  the  owner  or  lessee  of  any  such  dwelling- 
lioDs^  &c  shall  by  notice  in  writing,  to  be  left  at  the  office  of  the  said  company, 
nquire  the  said  company  to  purchase  the  same,  it  shall  be  lawful  for  the  said  company, 
ttd  they  are  hereby  required,  within  thirty  days  after  the  service  of  such  uoticcj  to 
tnst  for  the  poichaae  at  the  dwelling-house,  &c.  mentioned  in  such  notice,  and  for  the 
MBpensation,  recompense  or  satasfaetion  to  be  made  to  such  owner  or  lessee  ior  any 
In^  daiDBge  or  injury  in  respect  of  any  tmuit's  fixtures,  improvements,  or  otherwise 
otawoned  Dy  t^e  tarang  thereof ;  and,  in  case  the  psrtnr  so  ^ving  such  notice  and  the 
■id  company  shall  not  agree  as  to  the  value  of  such  dwelUng-house,  <&;c  or  as  to  the 
UKmnt  or  valae  of  the  satisfaction,  recompense  or  compensation  to  be  paid  for  such 
inprovemente,  tenant's  fixtures,  or  otherwise,  then  the  amount  of  such  satisfaction, 
^  sliall  be  ascertained  and  settled  by  the  verdict  of  a  jury  in  the  manner  described 
in  the  said  first  recited  act,  or  this  act,  for  ascertaining  and  settling  the  value  or 
wompense  for  other  lands,  &c.  to  be  taken  or  purchased  for  the  purposes  of  the  said 
Bnt  recited  act,  or  this  act ;  provided  always,  that  no  party  shall  be  entitled  to 
metre  any  compensation  under  the  above  enactment  unless  the  jury  to  whom  it  shall 
Ik  r^erred  to  ascertain  the  amount  thereof  shall  by  their  verdict  determine  that  the 
piq^erty  in  respect  <tf  which  the  same  is  claimed  has  been  deteriorated  in  vidue  by 
&  eoMtnictioD  of  the  said  railway :  provided  also  t^t  no  party  shall  be  entitled  to 
dsia  any  socfa  compensataon  after  tiie  pmod  of  twelve  months  from  the  opening  of 
the  railway  to  the  pubUc,  nor  shall  the  said  company  be  compellable  to  purchase  any 
nek  property  aa  aforesaid  after  the  period  of  fifteen  months  from  the  opening  of  the 
(Bdnihray  to  the  public,  &c" 

{a)  Ante,  vol.  i.  p.  536.  1  Scott,  N.  R.  275 ;  8  Dowl.  P.  C.  813. 
In  Gilb.  Hist.  C.  P.  (as to  which  see  3  Blac.  Com.  271,  n.),  p.  180,  it  is  said  "The 
^  be^nsing  of  t^  custom  seems  to  be  upon  the  foundation  of  the  charter  of  King 
Jt^"  (ctHifirming  a  previous  charter  from  Hen.  1,  see  Com.  Dig.  tat.  London  (G.)) 
"vbo  gnuted  tlie  sheriffwidc  of  London  and  Middlesex  to  tJie  mayor  and  citizens  of 
l«Bdon  at  the  farm  of  3001.  per  annum ;  so  that  being  a  grant  in  fee  of  the  sheriffwick: 
to  th^  as  a  corporation,  they  had  a  right  to  name  (me  or  more  officers  in  order  to 

a  p.  xn— 18* 
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and  Mr.  Gibbs  were  the  two  persons  who  held  Ats  office  of  sheriff  of  Middleaez,  aid 
^e  inqaintion  was  taiken  before  them,  but  the  fact  alleged  in  t^e  {dea  that  on  of 
them  was  at  the  time  a  shunholder  in  tiie  company,  will  not  prevent  the  inquintiQid 
and  the  judgment  thereon  from  being  good.  The  other  Bide  must  contend  dut  ibey 
are  void  upon  the  ground  that  the  sheriff  was  a  shareholder.  But  Mr.  FamoombB 
was  not  the  sheriff.  [Tindal  C.  J.  There  may  be  a  different  question  u  to  Uu 
inquisition  and  the  judgment.  As  to  the  former,  the  objeotdon  now  insisted  on  mi^ 
be  ground  for  a  challenge  to  the  array,  but  that  is  expressly  taken  away  in  tlwo 
prcneedings  by  the  6  &  [238]  7  W.  4,  c.  cxxiii.  s.  22.  The  objection  to  ihe  judgment 
would  rest  upon  the  principle  that  no  man  can  be  a  judge  in  his  own  cause  (a).] 
the  twenty-fourth  section  the  jpresiding  jud^  is  to  sign  the  verdict  and  ju(k;Bient  u 
there  is  no  valid  objection  against  the  inquisition  being  taken  by  the  sheriC  then  cu 
be  none  against  the  judgment  being  given  by  him. 

Again,  the  acts  of  mrliament  are  to  be  ocmstrued  with,  at  leasts  some  strictoeei, 
against  the  company.  The  {wovision  as  to  the  sheriff  being  a  shareholder^  only  mibM 
to  cases  where  me  wurant  is  issued  by  the  company  themselves,  nadet  l^e  twmtf- 
second  section  of  the  first  act  That  act  contained  no  provision  by  which  aoy 
other  party,  except  the  company,  could  obtain  the  decision  of  a  jury  as  to  dia 
amount  of  compensation.  By  the  twenty-second  section  of  the  second  act,  psitiM 
claiming  such  compensation,  are  empowered,  where  the  company  n^lect  to  submit 
the  matter  in  dispute  to  the  determination  of  a  jury,  to  send  a  request  to  the  sharil^ 
who  is  thereupon  to  hold  the  inquisition.  This  section  presupposes  a  breach  tA  doty 
«n  the  part  of  the  oompuiy ;  iHit  it  oraitains  no  enactment  as  to  tlie  sheriff  being  * 
shareholder. 

But  even  suppomng  the  objection  were  good,  the  defendants  are  estopped  fron 
Availing  themselves  of  it^  by  the  fact  of  tiieir  having  appeared  before  sherifi^  sod 
havizu^  offered  evidence  upon  the  inquisition. 

The  fourth  plea  sets  up  as  a  defenc^  that  the  jury  have  given  a  verdict  in  respert 
■of  matter  for  which  they  were  not  authorised  to  award  compensatacxi ;  namely,  "far 
certain  loss  and  damage  alleged  by  the  plaintiff  to  have  been  sustained  by  him  in 
respect  of  his  said  dwelling-[239]-hou8e,  by  reason  of  the  construction  of  the  sud  nil- 
way  ; "  as  well  as  for  loss  and  damage  in  respect  of  goodwill,  tenants'  fixtures,  ix. ; 
and  tJiat  the  verdict  and  judgment  were  consequently  void.  But  by  sea  23  tke 
2  &  3  Vict.  c.  xcT.  in  oases  where  any  dwelling-house,  &c.,  shall  be  deteriwsted  ut 
value,  the  value  thereof  and  the  amount  of  compensation  for  tenants'  fixtures,  >> 
to  be  ascertained  by  a  jury,  who  are  required  to  determine  that  tho  property  has  hem 
deteriorated.  It  is  stated  in  the  declaration  tiiat  evidence  was  given  that  the  ^aintifi 
house  was  deteriorated  in  value :  the  proceedings  therefore  would  fall  witiun  thst 
seotdoD,  in  which  nothing  is  said  about  a  separate  aaeessment.  [Tindal  C.  J.  Thit 
secti(m  says  that,  "  t^  unonnt  of  satisfaction,  &&,  shall  be  ascertained  and  m^idtd  If 
the  verdict  <d  a  jury  in  the  manner  described  in  the  said  first  redted  act  ;'*--^b»t  iiiB 

execute  the  same ;  and  they  thought  it  proper  to  name  two  officers  indifferently  to 
execute  both  offices ;  and  both  of  them  execute  as  one  sheriff  though  t^e  writ  in 
Middlesex  is  directed  to  them  as  one  Vic'  Com'  Middx.  Frsdpimus  tibi ;  in  tiiat  of 
London,  Vice-comitibus  London'  Fnecipim'  vobis ;  and  the  reason  of  this  diffareoes 
seems  to  be,  that  before  this  grant  of  the  sheriffwick  to  the  corporation,  the  corpocatiaa 
nominated  to  the  crown,  and  the  crown  appointed  the  sheriffs  for  Lcmdon,  and 
London  sheriffs  were  responsible  to  the  king  for  the  London  profits  of  the  sheriffwiA; 
and  that  was  the  reason  why  two  were  appointed,  that  bo^  might  be  responsihlB ; 
and  this  n<miination  was,  that  the  dtizens  mi^t  exhil»t  to  the  king  responsiUe  persoas ; 
and  that  seems  to  be  the  reason,  that  in  many  of  the  corp«ations  that  ore  cities  aad 
counties,  there  are  two  sherifis ;  but  when,  by  the  charter  of  King  John,  the  duriff- 
wick  of  London  and  Middlesex  was  granted  to  the  citisens  as  a  perpetual  fefrin, 
tiien  they  entered  thor  sherifis,  which  before  were  nominated  for  Lnidcm  only,  lad 
the  election  of  the  two  was  for  both  sheriffwicks,  but  the  directions  of  the  ldng''s  wiils 
were  as  before,  viz.  in  London  to  the  two  sheriffs,  and  in  Middlesex  as  if  there  was  only 
one."    And  see  Fulling's  London,  131,  2d  ed. 

(a)  Ld.  G.  J.  Hobart  in  Day  v.  Savad^  Hob.  87,  goes  the  length  of  smn^ 
"  an  act  of  parliament  made  against  natural  equity,  as  to  makea  man  judgem  his  on 
«aee,  is  void  in  itself."   Sed  quore. 
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the  6  &  7  W.  4,  c.  czxiii and  by  the  tventy-aeoond  Bection  of  that  act,  the  satis- 
Aetiaii  fn*  eood-will,  &o.,  is  to  be  "asaesMd  BepaTstely  and  distinctly  from  the  value 


of  Uie  lands."]  At  all  events,  the  non-compuuice  with  the  direction  as  to  separate 
usassment  will  not  vitiate  the  proceeding ;  In  re  the  London  <md  GreenvHch  Eaihoay 
C'oB^  aiid  the  Sheriff  of  Surrey  (2  A.  &  £.  678  ;  4  N.  &  M.  458).  The  plea  does  not 
raise  any  point  as  to  the  proceedings  being  merely  defective ;  the  defendant  therefore 
ean  only  rely  upon  such  objections  as  would  be  available  to  him  upon  general  demurrer 
to  the  decluation. 

Is  to  the  second  count,  which  is  for  the  costs  of  the  proceedings,  t^e  defendants 
will  oontend  upon  genersi  demurrer,  that  the  plaintiff  is  not  entitled  to  costs,  inasmuch 
aa  Beet  23  of  the  2  &  3  Vict.  c.  xcv.  is  silent  as  to  costs.  But  they  are  expressly  given 

sect  27  ot  the  former  act,  the  provisions  in  which  section  are  [240]  incorporated 
into  the  latter  act,  by  the  concluding  words  of  the  twenty-second  section  thereof. 

fiompas  Serjt-  (with  whom  was  H.  Hill),  for  the  defendants.  As  to  the  mode  of 
HMKmoit  it  is  submitted  that  it  sufficiently  appears  upon  the  face  of  the  declara- 
tioD,  that  there  was  an  entire  amessment.  At  least  it  is  no  where  shewn  that 
there  was  a  separate  assessment.    [Maule  J.    Need  the  fact  that  there  had  been  a 

rrate  assessment  distinctly  appearl  The  jury  might  find  two  separate  sums  and 
them  together  in  their  verdict.  Non  constat  that  this  was  not  done.]  It  appears 
from  the  plea  that  one  sum  only  was  assessed.  The  first  act  expressly  requires  a 
wpsnte  assessment ;  and  the  court  will  not  presume  that  such  an  assessment  was 
nude,  unless  it  be  distinctiy  stated  to  have  been  so  done.  The  jury  had  no  power  to 
xire  both  purchase  money  and  damage  in  respect  of  deterioration  for  the  same  house, 
pibule  J.  That  is  to  say,  that  if  a  house  was  origin^y  worth  20,0001.,  and  had  been 
oetcriorated  in  value  by  reason  of  the  nulway,  so  as  to  be  worth  only  600L,  the 
eompany  were  to  have  it  for  the  latter  sum.]  If  ihey  pay  for  the  deterioration  tiiey 
oognt  not  to  pay  for  the  original  value  of  the  house  as  well.  [Maule  J.  Does  the 
yrwd  "value"  mean  the  value  before  the  deterioration,  or  after  itT]  It  means  the 
present  value,  the  value  at  the  time  the  inquisition  is  taken. 

Again,  there  is  nothing  in  the  second  act  which  says,  that  the  inquisition  taken 
under  it  is  to  be  a  record.  There  is  nothing  to  compel  or  authorise  the  clerk  of  the 
peace  to  keep  such  inquisition  as  a  record  among  the  others.  It  follows  that  debt  will 
not  lie  upon  such  an  inquisition,  as  upon  a  record.  [Maule  J.  Although  there  may 
be  DO  express  provision  in  the  second  act  upon  the  subject,  there  seems  to  be  no  reason 
why  inquisitions  taken  under  it  should  not  as  much  be  treated  [241]  as  records  as  those 
taken  uiider  the  twenty-second  section  of  the  former  act.]  It  is  sufficient  to  say  that 
tkere  are  no  sooh  {ffovisions  in  the  latter  act,  and  that  there  are  in  the  former.  There 
■  no  neoesnty  t^t  the  inquisition  should  be  a  record ;  and  it  is  not  made  one.  There 
i>  no  mmrion  that  debt  may  be  brought  upon  the  inquisition.  The  only  provision  is, 
Alt  nie  cranpany  shall  purchase  the  uinds,  &c.  [Maule  J.  Suppose  the  parties  had 
agreed  on  the  amount^  and  the  plaintiff  had  been  ready  and  willing  to  make  a  con' 
Teyance  of  the  property  as  allegea  in  the  declaration,  might  he  not  bring  debt  T  Is  it 
dear  that  this  action  is  brought  upon  the  verdict  of  the  jury  t  May  it  not  be  upon 
an  agreement  between  the  parties  ?  In  that  case  it  is  not  necessary  that  there  should 
be  any  record.  Then,  may  not  the  statement  as  to  the  deposit  of  the  verdict  and 
jodgment  among  the  records,  be  rejected  as  surplusage  t  Ana  would  not  the  declara- 
tioD  then  disclose  a  sufficient  cause  of  action  ?]  It  is  submitted  that  it  clearly  appears 
^om  the  whole  of  the  declaration,  that  the  action  is  brought  upon  the  verdict  and 
judgment.  The  request  to  pay  is  laid — not  after  the  averment  of  readiness  to  convey 
— mt  after  the  alle^tion,  that  the  judgment  was  unsatisfied. 

As  to  ^he  objection  thiat,  the  aheriffDeing  an  interested  party  as  a  shareholder,  the 
vntoagfat  to  have  gone  to  the  coroner,  it  is  said  that  the  act  does  not  apply,  inasmuch 
as  only  one  of  the  persons  who  constitute  the  sheriff  was  so  interested.  But  an  interest 
B  one  is  sufficient  to  diaqiutlify  both  from  acting.  Where  there  are  two  distinct 
iherifis,  and  one  is  interested  in  the  subject  matter  of  an  action,  the  process  may  be 
Sheeted  to  the  other,  and  ought  not  to  go  to  the  coroner ;  Letsom  v.  BuMey  (5  M.  &  S. 
144).  But  in  Middlesex,  where  [242]  both  the  individuals  make  one,  if  one  of  them 
*ne  plaintiff  in  an  action,  it  is  clear  the  writ  must  go  to  the  coroner.  They  must 
koth  act  togetJier ;  and  therefore  in  this  case  the  interested  moiety  of  the  sheriff  must 
set  witii  the  other.  The  other  side  must  contend,  that  in  Middlesex  the  provisions  of 
the  act  t^n  tius  point  could  never  be  applicable  unless  both  the  parties  who  con- 
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Btitate  the  sheriff  were  shareholders.  If  the  argument  on  the  part  of  the  defeodantB 
is  correct,  the  whole  proceedings  were  coram  non  judice,  and  void ;  and  therefore 
there  can  be  no  waiver.  * 

Witii  regard  to  the  second  count,  this  is  clearly  not  a  caae  in  which  costs  can  be 
recovered.  The  twenty-seventh  section  of  the  6  &  7  W.  4,  c.  czxiiL  gives  coats  only 
in  three  oaseB,  within  none  of  which  does  the  jtfesent  case  fall.  And  there  is  noAii^ 
in  the  latter  act  to  entire  the  plaintiff  to  costs.  Sven  if  be  were  entitled  to  tiuan, 
oould  not  recover  them  by  action.  His  only  remedy  would  be  by  distress  under  the 
former  act 

Channell  Serjt.  in  reply.  The  third  plea  sets  up  new  matter,  which  is  introduced 
by  the  defendants  in  avoidance  of  the  liability  alleged  by  the  plaintiff.  Now  die 
defendants,  in  order  to  bring  the  case  within  the  act,  were  bound  to  shew  that  tiie 
fiberiff  was  a  shareholder,  which  they  have  not  done.  It  is  argued  that  there  is  nothii^ 
in  the  twenty-second  section  of  the  second  act  requiring  the  judgment  to  be  made  a 
record.  Neither  is  there  in  the  corresponding  section  of  the  former  act,  namely,  the 
fifty-first,  which  is  identical  in  its  purpose  and  language  with  the  twenty-second  of  the 
latter  act ;  yet  it  could  hardly  be  contended  that  a  judgment  under  the  fifty -first 
section  would  not  be  a  record.  That  section  must  be  read  in  oonjunction  wit^  the 
twent;^-second  of  t^e  latter  act ;  the  object  of  both  of  them  being  to  provide  for  cam 
in  -wmek  a  party  is  act-{243]-ing  hostalely  to  the  company.  By  the  twenty-fonrtii 
section  of  the  former  act,  the  juc^ments  obtained  under  the  twenty-second  sectioD  of 
the  same  act  are  to  be  entered  of  record ;  and  there  can  be  no  reason  why  such  judg- 
ments should  be  so  entered,  and  others  obtained  before  the  same  tribunal,  and  retatiDg 
to  the  same  subject-matter,  should  not  be.  The  whole  of  the  clauses  of  the  two  acts 
must  be  taken  together,  as  giving  power  to  the  sheriff  to  hold  the  inquisition.  Besides, 
the  first  section  of  the  second  act  incorporates  the  powers  and  provisions  of  tiie  fint 
act,  except  where  they  are  expressly  repealed,  or  are  inconsistent  with  the  second  aet 
There  is  therefore  an  incorporation  of  all  the  provisions  as  to  giving  judgment  and 
making  it  a  record.  It  has  been  argued  that  the  first  count  of  mo  dedaration  is  bad 
upon  another  ground, — ^that  it  does  not  expressly  shew  a  separate  assessment ;  but  at 
any  rate  it  is  sufficient  upon  general  demurrer. 

With  r€^rd  to  the  second  count,  it  is  said  tiiat  costs  are  not  recoverable  nndor 
the  acts ;  but  the  fifty-first  sedatHi  of  the  former  act,  and  the  twenty-seoond  of  tlis 
latter,  were  int«nded  to  incorporate  all  the  machinery  relative  to  the  inquisition.  It 
never  can  have  been  intended  by  the  twenty-seventh  section  of  the  former  act,  that 
costs  should  be  given  against  the  company  in  a  case  where  they  oould  not  treat  witJi 
a  party,  by  reason  of  his  being  abroad — and  not  in  a  case  where  they  would  not  treaty 
as  in  the  present.  The  legislature  could  not  have  meant  that  where  a  party  reooven 
more  than  the  company  have  offered,  and  the  company  are  contumacious  and  will  not 
treat  with  him,  he  is  not  to  have  his  costs.  The  two  pleas  are  pleaded  each  to  the 
whole  action.  The  defendants  can  only  take  such  objections  as  would  be  open  to 
them  upon  a  general  demnrrer  to  the  whole  declaration,  and  then  the  demurrer  would 
be  too  large,  n244]  as  only  one  count  is  objected  to ;  JBofdeil  v.  Jones  (4  M.  &  W.  4461 
Fergwm  v.  Mikkell  (Tyrwh.  &  O.  179 :  2  G.  M.  &  B.  692 ;  4  DowL  P.  G.  613) ;  TV 
Parrett  NamgaUm  Company  v.  Si&vm  (6  M.  &  W.  564  ;  8  DowL  P.  C.  405).  [Tindal  C.  J. 
Might  not  the  court  give  judgment  for  the  plaintiff  on  a  good  count,  and  Ux  the 
defendant  on  a  bad  count?  May  not  the  demurrer  be  taken  distribuendo  1]  Not,  it 
is  submitted,  where  there  is  a  general  demurrer  to  the  whole  declaration 

Cur.  adv.  vult. 

Tindal  C.  J.,  now  delivered  the  judgment  of  the  court 

The  plaintiff  in  this  case  declared  in  an  action  of  debt,  stating  in  his  declaration, 
the  formation  of  the  railway  under  the  statute  6  &  7  W.  4,  c  cxxiii.,  that  the  plaintiff' 
was  lessee  of  certiun  premises  for  a  certain  term  of  years,  within  fifty  feet  of  the 
railway,  and  that,  by  reason  of  the  construction  of  the  railway,  his  premises  had  been 
greatly  deteriorated ;  that  witMn  the  period  of  twelve  months,  be  gave  notice  m 
writing  that  he  was  ready  to  treat  for  the  sale  of  the  same  to  t^e  company ;  that  the 
company  would  not,  within  thirty  days  after  the  notice,  treat  fen-  the  purdMse  cf  hia 

{d)  The  doctrine  that  an  entire  demurrer  to  a  declaration  containing  a  good  aa 
well  as  a  bad  count  shall  be  overruled  as  too  large,  appears  to  be  now  abandooed. 
Vide  ante,  vol  i.  201,  vol  iii.  119;  Bnaooa  v,        10  M.  &  W,  735,  740. 
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mtnest,  or  for  the  compeDsation  or  satisfaction  to  be  made  to  him  for  his  damage  in 
nupeet  d  his  good  will,  tenant's  fixtures,  improvements,  or  otherwise,  or  agree  with 
him  for  the  vuue  oi  his  interest ;  that^  after  tiie  expiration  of  the  thirty  days,  he 
nqoested  the  oompany  to  issue  a  warrant,  and  to  submit  the  matter  in  dispute  to  the 
detemuiution  of  a  jury ;  that  the  company  did  not  do  so  within  twenty-one 

dsn,  and  thereupon  the  plaintiff  sent  his  request  in  writing  to  the  sheriff  of  Middlesex, 
to  sainmon  a  jury  to  inquire  and  assess  the  sum  of  money  for  the  purchase  of  his 
interest,  and  for  the  compensation  to  be  paid  him  by  the  company  for  his  damage,  in, 
and  otherwise  occasioned  by,  the  taking  thereof.    The  declaration  then  sets  out  the 
inquisition  taken  in  pursuance  thereof,  oef ore  Thomas  Farncombe  and  Michael  Gibbs, 
Ksquire,  then  being  sheriff  of  the  county  of  Middlesex,  in  which  the  premises  lay ;  that 
the  jarj  were  duly  impannelled ;  that  the  plaintiff  and  the  company  appeared  before 
,  the  jtuy  by  their  counsel ;  that  the  jury  found  that  the  dwelling-house,  before  and 
St  the  tame  of  t^e  notice  to  purchase,  was  deteriorated  in  value  by  the  construction  of 
the  railway,  and  assessed  and  Jl^ve  their  verdict  for  the  sum  of  2501.,  for  the  purchase 
the  company  of  the  plaintiff  of  his  said  interest^  and  also  by  way  of  recomjnnse  and 
compensation  ror  all  damages  in  respect  of  the  tenant's  fixtures  of  the  plaintiff  in  the 
■id  dwelling-house,  or  in  other  respects  whatsoever;  that  the  said  sheriff  gave 
jodgment  for  the  said  sum  so  assessed  by  the  jury ;  that  the  verdict  and  judgment 
were  duly  signed  and  properly  deposited,  as  required  by  the  act :  that  the  plaintiff 
Tag  ready  to  convey  and  to  make  title ;  of  all  which  premises  the  defendants  had 
notice,  and  that  the  plaintiff  had  not  obtained  payment,  although  the  company  had 
been  requested  to  pay :  by  reason  whereof  an  action  had  accrued,  &c.,  to  recover  the 
Kud  sum    The  declaration  contained  a  second  count,  for  the  costs  and  charges  of  the 
proceedings  which  t^e  plaintiff  had  taken  under  the  act. 

The  aeiextdaata  ptokled — third^,  that  Thomas  Faraoombe,  at  the  time  of  the 
nquest  so  made  to  uie  sheriff  of  Middlesex,  and  from  thence  to  the  time  of  holding 
the  inqnisitioa  and  giving  the  judgment,  and  of  settling  and  determining  the  costs,  &c., 
vas,  and  continued  to  be,  a  [246]  shareholder  in  the  said  company,  by  means  whereof 
the  inquisition  and  judgment,  and  the  determining  of  the  costs,  charges  and  expenses, 
vers  wholly  void ;  and  the  defendants  furUier  ^eaded,  that,  at  the  holding  of  the 
inquisition,  the  plaintiff  adduced  evidence,  not  omy  of  the  loss  and  damage  in  respect 
of  the  good  will,  tenant's  fixtures,  improvements,  or  otherwise,  but  also  of  loss  and 
dunage  in  respect  of  the  dwelling-house  by  reason  of  the  construction  of  the  railway ; 
sod  that  the  jury  assessed  and  gave  their  verdict  for  the  said  sum  of  2501.,  for  the 
purchase  of  the  plaintiff's  interest  in  the  dwelling-house,  and  also  by  way  of  satis^tion, 
Tecompense,  and  compensation  for  the  several  losses  and  damages  in  that  plea  mentioned ; 
and  Eoat  by  reason  tnereof  the  inquisition  and  judgment  are  void. 

To  each  of  these  pleas  the  plamtiff  demurred  specially ;  and  the  defendants  joined 
indonarrer. 

Witli  respect  to  objeetion  raised  by  the  third  jdea,  even  adniittsng  that  the 
tven^-eecond  section  of  the  prior  act  applies  to  Uie  case  where  the  office  of  sheriff  is 
eoBstituted  and  composed  of  two  persons,  as  in  the  sheriffwick  of  Middlesex,  and  where 
«K  only  of  such  persons  is  a  shareholder,  yet  we  think  the  presetit  case  does  not  fall 
vithin  the  scope  and  object  of  that  section,  or  within  the  provision  therein  contiuned. 
That  section  contemplates  the  case  where  ihe  company  issue  their  warrant  to  summon 
*  jury,  and  the  sheriff  is  a  shareholder  in  the  company ;  and  in  that  case  enacts  that 
the  warrant  of  the  company  shall  not  go  to  the  sheriff,  being  one  of  their  own  share 
holders,  but  to  the  coroner.  It  is  very  reasonable,  that,  where  the  company  issue 
the  warrant,  as  they  must  know  beforehuid,  from  tiieir  own  books,  whether  the  sheriff 
is  a  shareholder  or  not^  they  should  not  be  allowed  to  send  siuih  warrant  to  one  of 
llieir  own  bo(^,  and  thereby,  in  effect^  oonstitute  one  of  the  individnalB  of  whom  the 
company  {24nt}  is  composed,  and  who  may  be  presumed  to  be  interested  in  tiieir 
fivQur,  to  t>e  a  judge  in  their  own  behalf.  But  the  present  case  &lls  within,  and  is 
governed  by,  the  twenty-second  section  of  the  subsequent  act^  2  &  3  Vict  c.  xcv.,  being 
a  case  in  which  the  company  have  declined  or  neglected  to  issue  their  warrant  within 
tvoity-one  days  after  request  made  by  the  party  for  that  purpose,  and  in  which  the 
daimant  is  auUiorised  to  send  his  request  in  writing  to  the  sheriff  to  summon  the  jury. 
The  party  has  no  means  of  knowing  whether  the  sheriff  is  a  shareholder  or  not; 
Koordingly  in  this  clause  there  is  no  provision  made  in  case  of  the  sheriff  being  a 
dnrdudider,  aa  in  llie  former  act   We  think,  Uieref<Me,  the  answer  to  be  given  to  the 
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objection  raised  by  the  statement  in  the  third  plea,  is,  that  this  case  does  not  fall 
within  the  provision  of  the  former  statute  :  and,  if  so,  that  the  impannelling  of  the  jury 
and  the  other  acts  done  by  the  sheriff  of  Middlesex  cannot  be  considered  as  void. 
And,  supposing  them  to  have  been  voidable,  if  objected  to  at  the  proper  time,  we  think 
the  company  have  waived  any  objection,  if  auch  could  have  been  made  by  them,  by 
appearing  before  the  sheriff  and  jury,  and  allowing  the  inquisition  to  proceed,  and  the 
judgment  to  be  ^ven  thereon :  for,  the  objection  itself,  that  ^e  sheriff  was  a  sharoholder, 
and,  therefore,  interested  in  the  behalf  of  the  company,  would  be  an  objection  takn 
hy  tkem  to  a  matter  in  their  own  &vour ;  and  it  would  be  unrouoname  that  they 
should  Ue  by  and  await  the  result  of  the  proceedings,  and  raise  no  difficulty  until  aftor 
they  have  seen  the  inquisition,  fuid  can  detennine  whether  or  not  it  is  satisfactocy  to 
themselves.  We,  therefore,  thmk  that  the  objection,  if  it  ooiUd  ever  have  been  turn, 
at  all  events  comes  too  late,  and  that  the  third  plea  is  bad  in  law. 

The  fourth  plea  raises  the  objection  to  the  inquisition,  that  evidence  was  given 
before  the  jury,  not  only  of  the  [248]  loes  and  damage  in  respect  of  good-will,  tenaat'i 
fixtures,  and  otherwise,  by  the  taking  of  the  dwelling-house,  but  also  of  loss  and 
damage  sustained  in  respect  of  the  dwelling-houae  by  reason  of  the  coustoicticm  id  tin 
railway :  and  it  was  urged  in  argument,  first,  that  the  plaintiff  had  adduced  suck 
evidence  before  them ;  uid,  secondly,  that  the  sum  assessed  by  the  jury  was  composed 
of  damages  given  in  respect  of  both  those  grounds  of  injury.  But  we  cannot  see  how 
the  mere  fact  of  the  plaintiffs  adducing  such  evidence  before  the  jury,  and  the  reeeivii^ 
thereof  by  the  afaeri^  can  of  itself  affect  the  validi^  of  t^e  verdict ;  for  such  evideoee 
may  have  been  given  to  shew  t^t  the  house  bad  been  deteriorated,  which  was  neeeasaiy 
to  give  the  jurudiotion  to  the  sheriff  and  jury :  and,  as  to  the  objection,  that  ike  sun 
assessed  comprises  damages  given  for  injury  to  the  premises  by  the  construction  of  the 
railway,  we  think  we  must  take  the  inquisition  as  it  is  set  out  upon  the  face  of  this 
declaration,  which  gives  a  verdict  for  the  sum  of  2501.  '*  for  the  purchase  of  the  house 
by  the  company,  and  also  by  way  of  satisfaction,  recompense  and  compensation  for  all 
damage  in  respect  of  the  tenant's  fixtures  of  the  said  plaintiff  in  the  said  dwelling-houae, 
or  in  other  respects  whatsoever;"  thereby  excluding  any  damages  given  fw  the 
deterioration  of  the  bouse  by  the  original  construction  of  the  railway. 

The  objection  is  then  raised,  that,  by  the  twenty-second  secticm  of  the  former 
statute,  it  is  expressly  provided  that  the  jury  shall  assess,  and  give  a  verdict  for,  the 
sum  to  be  pud  for  the  purchase  of  the  lands,  and  also  the  sum  of  money  to  be  |Mdd 
by  way  of  satis&iction,  recompense  or  compensation  for  good-will.  Sec ;  and  also,  "  that 
the  satisfaction,  recompense  or  compensation  for  such  damage  or  loss  shall  be  inquired 
into  and  assessed  separately  and  distinctly  from  the  value  of  the  lands  so  to  be  talw 
or  used  as  aforesaid."  [249]  The  question  therefore  ia,  whether  the  woids  just 
adverted  to  are  compulsory,  and  in  the  nature  of  a  condition,  so  that,  if  tJiey  are  not 
observed,  the  inquisition  and  subsequent  judgment  are  to  be  held  void,  or  wh^her 
they  are  directory  only,  so  that  the  company  or  the  claimant  might  have  called  upon 
the  sheriff  to  keep  the  e^'idence  distinct  as  to  the  value  of  the  premises,  and  ^e  satis- 
faction for  damage,  and  to  find  and  adjudicate  a  separate  sum  in  respect  of  each.  And 
we  think  those  words  directory  only.  There  are  no  expressions  in  the  st^te  whid 
require  them  to  be  construed  as  words  of  conditaon,  or  which  shew  such  intention  on 
the  part  of  the  legislature ;  and  they  are  not  to  be  construed  to  avoid  the  proceeding 
unless  such  appears  the  necessary  Qonstruetion.  And  the  court  of  Queen  s  Bench,  in 
the  case,  In  re  The  Imdon  and  Greenwich  Baiiway  Company  (2  A.  &  E.  678 ;  4  N.  &  3L 
45S),  which  arose  upon  a  precisely  similar  clause  of  another  statute,  considered  these 
words  to  be  directory  only,  and  that  the  company  could  not  txwt  the  verdict  as  a 
nullity,  it  being  the  duty  of  the  company  to  have  called  upon  the  jury  at  the  time  to 
make  a  separate  assessment  of  the  value  and  of  the  damages,  which  they  had  not  done. 

We  therefore  think,  that,  notwithstanding  the  objectioiis  raised  by  botii  the  pleUi 
the  plaintiff  is  entitled  to  judgment  on  the  first  count 

As  to  the  second  count,  which  is  brought  for  the  costs,  charges  and  expenses  which 
are  alleged  to  have  been  duly  settled  and  determined  by  the  said  sheriff^  pursuant  to 
the  acts,  at  a  certain  sum,  to  be  paid  by  the  company  to  the  plaintifi;  who^  by  reason 
pf  the  premises  in  the  first  count  mentioned,  had  been  prevuited  fnm  treatiiiig  and 
agreeing,  we  think  the  act  has  not  provided  for  the  case  now  under  oonaideiBlMa. 
ToB  oaXY  [250]  clause  which  gives  costs  aad  charges,  is  the  twenty-eeventii  section  of 
the  earher  statute ;  but  tiiat  appears  to  be  limitea  to  tiie  case  whwe  the  empany  ars 
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eompelliDg  die  owner  of  [voperty  to  sell  or  to  accept  satisfaction  for  damages.  That 
section  provides  for  three  cases — where  the  jury  shall  give  the  same  or  a  greater  sum 
tJian  the  company  have  previously  offered— where  the  verdict  of  the  jury  is  given  for 
a  less  sum — and  where,  by  reason  of  absence  in  foreign  parts,  or  from  any  other  cause 
or  disalnlity  not  thereinbdfore  provided  for,  any  person  shall  have  been  prevented  from 
tnating  and  agreeing  as  aforesaid.  But  the  present  case  does  not  appear, to  us  to  fall 
vithin  either  <tf  the  classes  above  set  forth :  clearly  not  within  either  of  the  two  classes 
iridch  are  first  enumerated;  nor  within  the  last,  which,  by  tbe  instance  speafied, 
eumot  be  contended  to  comj^ehend  the  case  of  a  simple  non-agreement,  on  the  ground 
that  the  company  mil  not  treat  or  agree ;  but  some  cause  or  diaabUity  independent  of 
the  mere  agreement  of  the  puties  themselves.  Hie  twenty-second  section  of  the 
statute  2  &  3  Vict  c.  xcv.,  which  first  enables  the  claimant  to  enforce  the  pro(»eding8 
before  the  sheriff's  jury  against  the  company,  is  silent  altogether  on  the  subject  of 
costs,  except  by  the  words  of  reference  at  the  end  of  that  section ;  which  words,  at 
most^  apply  only  to  the  three  cases  enumerated  in  the  twenty-fleoond  seotion  at  the 
fornwr  act,  amongst  which  the  present  case  does  not  falL 

We  think,  therefore,  the  plaintiff  is  entitled  to  judgment  upon  the  first  count,  and 
the  defendants  to  judgment  in  their  birvour  on  the  last  count  of  ihe  declaration. 

Jodgment  aoocndingly. 

[251]   Claridge  v.  Macksnzie.   Jan.  21,  1843. 

The  33d  rule  of  H.  2  W.  4,  which  requires  applications  to  set  aside  proceedings  for 
irr^larity  to  be  made  in  a  reasonable  time,  was  held  to  apply  to  priaonerB  as  well 
as  to  other  persons. 

The  rule  for  a  new  trial,  obtained  by  the  defendant  in  this  case,  having  been 
diaebarged  with  costs  in  last  Easter  term  (ante,  vol.  iv.  p.  143 ;  4  Scott,  N.  C.  796), 
the  costs  were  taxed,  and  the  defendant  was  taken  in  execution  in  May  1842,  since 
when  she  had  remained  in  custody. 

Bompfta  Serjt.  on  a  former  day  in  this  term  (January  16th)  obtained  a  rule,  calling 
irooD  the  plaintiff  to  shew  cause  why  the  master  should  not  review  his  taxation,  and 
ny  the  judgment  and  all  subsequent  {voceedii^  had  thereon  should  not  be  set 
•side  for  irregularity,  upon  Hie  ground  that  tiie  tufmdant  had  not  received  any  bill 
of  costs,  or  notice  of  taxatiim. 

Talfourd  Setit  now  shewed  causa  The  application  is  much  too  late,  wader  the 
thnty-tiiird  mle  H.  2  4  (b),  which  applies  to  prisoners  as  well  as  to  other  persons ; 
PnmroK  v.  Baddeley  {e).  Although  in  Tayhr  v.  looter  (rf),  the  rule  was  considered  not 
7  so  strictly  to  prisoners ;  yet  the  lapse  of  time  here  has  been  quite  unreasonable. 
C.  J.  The  irregularity  suggested  was  merely  the  want  of  notice  of  taxation, 
cation  [262]  itself  is  not  complained  of.  Cresswell  J.  If  the  judgment  is  to 
Btand  as  a  judgment,  it  must  stand  with  all  its  consequences.]  The  learned  serieant 
stated  that  a  similar  application  had  been  made  to  Coleridge  J.  at  chambers,  and  had 
been  discharged  with  costs;  and  that  the  case  had  also  been  before  Er^ne  and 
Creeswell  JJ.  at  chambers,  who  had  likewise  dischaiged  the  summons,  omsidering  the 
ntfter  disposed  of  by  Coleridge  J. 

Bompas  Setjt.  in  support  of  the  rule,  suggested  that  the  defendant  may  have  been 
fravented  by  poverty  from  making  an  application  by  counsel ;  and,  that  being  a 
prismer,  aha  had  not  been  able  to  apply  in  person.  [Tindat  C.  J.  She  might  have 
eoue  up  by  habeas.  I  aumot  see  how  we  can  nave  one  rale  for  one  class  of  persons,  and 
a  different  rule  for  anather.]  Hie  fact  of  the  defendant  having  made  frequent 
^iphcations  at  chambers,  shews  that  she  did  not  sleep  upon  her  rights. 

TiMDAL  0.  J.    The  rule  is  a  general  one,  that  an  application  like  the  present  must 

(&)  "  No  application  to  set  aside  process  or  proceedings  for  irregularity  shall  be 
allowed  unless  made  within  a  reasonable  time,  nor  if  t^e  party  applying  has  taken  a 
frssh  step  after  knowledge  of  the  irregularity." 

(c)  4  Tyrwh.  370,  2  C.  &  M.  468,  2  Dowl.  P.  C.  350.  See  also  Robertson  v.  Vongloi, 
1 T.  R.  191 ;  FmimeB  v.  Stokes,  4  Dowl.  P.  C.  125,  2  Scott,  125  ;  Fife  v.  Bruere,  4  DowL 
P.  a  329 ;  FotoeU  v.  Peke,  5  A.  &  E.  818,  1  N.  &  P.  227,  6  Dowl.  P.  C.  276. 

(d)  2  Soott,  839.   See  also  JStxsfc  V.  JoJuum,  Tyrwh.  &  Qr.  43,  4  DowL  F.  0.  406. 
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be  made  in  a  reasonable  time.  This  is  clearly  not  made  in  a  reasonable  timfr~it  b 
much  too  late.    The  rule  must  be  discharged. 

Erskine  J.  The  case  was  fully  heard  by  Coleridge  J.  at  ohambera.  It  is  not  too 
much  to  expect  parties  to  attend  to  the  rule  of  court. 

Crssswell  J.  We  could  not  make  this  rule  absolute  without  doing  injustue  to 
the  plaintiff^ 

Rule  discharged. 


[253]  Chanter  v.  Dioeikson.  Jan.  23, 1843. 

[S,  C.  6  Seott,  N.  R.  182;  2  D.  N.  S.  838;  12  L.  J.  a  P.  U7J 

A  memorandum  as  follows : — "  Send  me  a  licence  to  use  two  of  A.'s  patent  funutoes 
to  be  applied  to  a  single-plate,  &c.,  for  which  I  agree  to  pay,  as  agreed,  25L  as  ■ 
patent-right,  and  which  is  to  include  iron  works,  fire-bricks,  and  labour ;  engineer^ 
or  furnace-builders'  time  to  superintend  or  fix  the  above  order,  to  be  paid  6s.  per 
day  : " — Held  to  be  either  an  agreement,  or  an  acceptance  of  a  previous  propwal, 
and  therefore  to  require  a  stamp : — Held  also,  that  it  was  not  within  the  exemptam 
in  the  stcunp  act^  as  relating  to  "  the  sale  of  goods,  wares,  or  merchandise,"  as  eitiisr 
tke  primary  object  oi  the  agreement  was  the  licence,  or  it  was  an  agreement  for  the 
erection  of  fixtures. 

Assumpsit.  The  first  count  was  for  the  licence,  consent  and  permission  of  1^ 
plaintiff,  before  tJien  given  and  granted  to  the  defendant  to  erect,  set  up  and  sp^j 
and  use  in  divers  ways  and  on  divers  occasions  and  purposes,  a  certain  patent  inventi«i 
whereof  the  plaintiff  was  the  owner  and  {ffoprietor,  that  is  to  say,  a  certun  invention 
called  Chanter  and  Ga's  patent  furnace,  and  to  use  and  apply  the  same  for  the  oh 
and  benefit  of  the  defendant ;  which  patent  inventacm  the  dexeimant  had  then,  in  dinrs 
ways,  &o.,  erected,  &&,  and  applied  to  his  own  use  and  benefit,  under  and  by  virtu 
of  the  said  licence  and  permission.  There  were  also  counts  for  goods  sold,  for  wcA 
and  materials,  and  upon  an  account  stated.    Plea :  non  assumpsit 

At  the  trial,  before  Tindal  C.  J.,  at  the  sittings  in  London  after  Michaelmas  tern 
last,  the  plaintiff  having  abandoned  the  first  count,  tendered  in  evidence  tiie  following 
document,  which  was  a  printed  form,  filled  in  with  names  axsd  dates,  and  with  cutiiD 
iterations  and  interlineations. 

"No.  1(a). 

Send  me  a  License  to  use  two  of 

Chanter  &  Co.'s  patent  furnaces 

to  be  applied  to  a  smgU  plate 
ana  doth  boiler 

[264]  for  which  /  agree  to  pay  Mr.  Chanter  or  his 

order,  tho  terma  of  printed  liot  horounto  annexed- 

as  ag.,  TweiUy-five  pomds  as  a  patent  right  and 

tohich  is  to  include  iron  works,  fire-bricks  and  labor. 
"  Signature.    NathK  Dickinson. 
«  Place.         Canal  St.  Dye  Works. 
"Date.         June  7^  1842. 
"  Remarks.    To  U  paid  for  NOt  Cask 
3 

tn  —  monlhs. 

one 

"En^eers*  or  furnace-builders'  time,  to  superintend  or  fix  the  above  wder,  to 
be  paid  six  shillings  per  day  j  and  all  expenses,  if  the  distance  exceeds  three  miles." 

It  was  objected,  that,  this  being  an  agreement,  the  subject-matter  of  which  was 
of  the  value  ta  upwards  of  201.,  a  stamp  was  necessary  under  55  G;  3,  c.  184,  Sched. 

(a)  The  words  in  italics  were  written  in  this  document ;  the  oAen  were  in  the 
printed  form. 
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PmIi  1,  tit  Agreement.   The  Lord  Chief  Justice  reserved  the  point,  and  a  verdict  was 
found  for  the  plaintiff,  the  defendant  having  leave  to  move  to  eater  a  nonsuit. 

Bnnpas  Serjt  on  a  former  day  in  this  term  (January  13th)  having  obtained  a 
rale  nisi  accordingly, 

Channell  Serjt.  now  sheved  cause.  The  document  in  question  is  not  an  agreement. 
Itk  nothing  more  than  an  offer  or  proposal.  It  may  be  treated  as  being  addressed 
to  DO  one,  smce  the  name  of  Nicholas  Hoyle  (a),  originally  existing  in  the  memorandum, 
hu  been  struck  out.  It  was  a  mere  printed  form  for  an  order,  subject  to  its  becoming 
in  agreement  by  acceptance  and  execution  of  it  in  the  terms  contained  in  it.  In  Drant 
r.  Bwm  (3  B.  &  C.  665,  5  D.  &  R  582)  it  was  laid  down  by  Bayley  J.,  that  a  paper 
1^]  containing  a  mere  proposal,  subsequently  agreed  to  by  parol,  to  let  land 
aoooraing  to  terms  contained  in  another  paper  that  was  stamped,  was  not  such  an 
"agreement,  minute  or  memorandum  of  agreement"  as  required  a  stamp.  The 
expression  "as  ag."  contained  in  the  memorandum  in  this  case,  must  undoubtedly  be 
taken  to  mean  "  as  agreed ; "  but  that  may  merely  refer  to  the  price,  in  case  the 
proposal  was  accepted.  [Cresswell  J.  That  would  seem  to  point  to  a  price  previously 
agreed  upon,  in  which  case  acceptance  would  nu^e  it  a  complete  agreement.]  The 
document  was  merely  a  form  adapted  to  ordinary  sales,  and  capable  of  beine  altered 
to  meet  the  particular  circumstances  vi  each  case.  The  words  "  as  agreed  would 
•eem  to  refer  to  "the  terms  of  printed  list"  which  are  struck  out;  so  that  the  words 
"m agreed"  may  mean  "as  specified,"  and  may  be  considered  to  refer  to  a  rate  of 
prices  agreed  to  be  substituted  for  those  in  the  printed  lists ;  and  then  the  instrument 

00  the  face  of  it  would  not  necessarily  require  a  stamp.  In  Edgar  v.  Blick  (1  Stark: 
'V.  P.  C.  464),  which  was  an  action  on  a  parol  contract,  it  was  held  by  Lord  Ellen- 
Ix^ough  C.  J.,  that  reference  might  be  had  to  an  unstamped  document  containing  a 
written  proposal  of  the  terms  of  such  contract.  It  may  perhaps  be  contended  on 
behalf  of  the  defendant,  that  as  this  document  is  at  least  evidence  of  a  contract,  it  is 
vitttio  the  terms  of  the  act ;  but  the  same  observation  would  apply  to  every  case  erf 

1  vritten  proposal  followed  by  a  parol  acceptance.  In  VaagJUm  v.  Brim  (ante,  vol  i 
Ik  359,  1  Scott,  N.  K.  268)  it  was  said  bv  Tindal  C.  J.  that  though  the  words  in  the 
ctuDp  act  "  whether  the  same  shall  be  only  evidence  of  a  conteacv  &c.  would  extend 
tow  cases  in  which  recourse  is  had  to  any  writing  as  evidence  of  a  contract;  still  the 
doeomentmuat  come  within  the  previous  [266]  words  "  minute  or  memorandum  of 
•greement."  [Erskine  J.  The  document  in  that  case  was  neither  a  contract  obligatoiy 
npoa  the  parties,  nor  a  memorandum  of  contract  between  any  parties.  Tindal  C.  J. 
loe  difficulty  here  lies  in  the  precise  words  in  the  document — "  I  a^w "  and  "  as 
yeed  " — can  they  point  to  any  thing  but  a  former  agreement  f)  There  is  no  evidence 
«  any  previous  negotiation.  It  is  not  disputed  that  wherever  a  contract  is  reduced 
to  writing  it  must  oe  stamped ;  and  even  where  the  terms  of  a  parol  agreement  are 
■ubsequently  reduced  to  writing,  so  as  such  writing  is  to  be  available  as  evidence^ 
^  would  require  to  be  stunped ;  but  the  document  here  it  is  submitted  is  a  mere 
pdiminaiy  proposal. 

Alt  admitting  the  instrument  to  be  an  agreement,  it  falls  within  tiiie  exemption 
in  the  stamp  act,  being  an  agreement,  "  for,  or  relating  to,  the  sale  of  goods,  wares 
<r  merchandize."  It  has  especial  reference  to  the  sale  of  the  furnaces,  and  not  merely 

licence  to  use  them.  A  patentee  may  grant  a  licence  to  other  parties  to  use  the 
priocijde  of  his  patent ;  and  in  such  case  he  would  be  estopped  from  bringing  an  action 
for  the  infringement  of  his  patent ;  but  the  sale  of  a  patent  article  by  the  patentee 
iKoeseu-ily  confers  on  t^e  vendee,  not  only  the  right  to  use  the  article  himself,  but  to 
^aoflfer  it  with  the  same  right  to  third  parties.  It  amounts  to  a  licence  to  all  the 
*orid  to  use  the  article  sold ;  but  it  is  not  a  licence  to  use  the  principle  of  the  patent, 
learned  serjeant  referred  to  the  argument  in  Mwier  v.  fVUliams  (5  N.  &  M.  64).] 
e  licence  mentioned  in  the  paper  does  not  mean  a  licence  in  the  ordinary  sense  of 
the  word.  The  expression  "to  be  applied  to  a  sin^e  phite,"  &c.,  shews  that  the 
Atnuoe  itadf  raf^r  thw  the  licence  was  meant  [Tindal  C.  J.  That  expression 
Menu  rattier  to  point  [2IF7]  out  the  kind  of  artdde  that  was  vruited,  by  shewing  the 
pDTpose  to  irhiiMi  it  was  to  be  apjJied.]  Even  if  the  memorandum  embraces  t^e 
weoce,  it  primarily  relates  to  the  furnace,  which  is  a  thin^  within  the  exraiption 
of  the  stamp  act.    This  more  clearly  appears  from  the  expression  "  €be  25L  to  in^ude 

(a)  He  was  stated  to  have  been  the  agent  for  the  [^ntiff. 
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iron  vorka,' fire-bricks  and  labour."  If  an  agreement  is  sabstantiaUy  tox  tiw  purduae 
of  goods,  it  is  immaterial  tiiat  an  incidental  matter,  such  as  a  Uoeooa,  is  also  stmilited 
for.  In  Meering  v.  Duke  (2  M.  &  B.  121),  it  was  held  that  an  agreement  for  tiie  nls 
of  a  ship  did  not  the  less  relate  to  the  sale  of  goods,  on  account  of  its  oontsimng 

stipulations,  that  part  of  the  purchase  money  should  remain  on  mortga^ ;  and  th^ 
the  vendor  should  procure  a  charter  for  the  vessel,  &c,  "  The  mere  circumstuioe," 
said  Lord  Tenterden  C.  J.  "  of  other  matters  connected  with  the  principal  object  bong 
introduced,  does  not  take  the  instrument  out  of  the  exemption.  They  are  the  temu 
of  the  agreement  for  the  sale,  but  the  instrument  is  not  less  an  agreement  for  the  sale 
of  goods."  In  Smith  v.  Cator  (2  B.  &  A.  778)  the  same  learned  judge  stated  the  rale 
to  be  "  that  stampe  are  not  required  for  those  instruments  in  which  the  sale  of  goocU 
is  t^e  primary  object."  In  Ourry  v.  Mdemar  (3  T.  R.  624^  the  same  pxindpk  «ss 
acted  upon*  in  rderence  to  tbe  then  existing  stamp  act,  the  words  of  which  were  similir 
to  those  of  the  act  now  in  operation. 

It  may  be  contended  on  tiie  other  side  that  the  furaaees  whioh  are  the  labject- 
matter  of  the  agreement,  are  fixtures,  and,  therefore,  not  "goods,  wares  aod 
merchandize "  within  the  meaning  of  the  stamp  act ;  but  those  words  are  to  reoove 
a  liberal  construction;  as  in  Marsm  v.  Short  (2  New  Ca.  118,  2  Scott,  243).  The 
memorandum  at  the  foot  of  [2681  this  instrument  is  not  to  be  taken  as  a  ^art  of 
agreement.    It  appears  to  have  been  left  in  by  accident    But  in  any  point  <rf  view 
a  contract  as  to  the  "  labour  "  or  "  time  "  necessary  to  fix  a  chattel,  will  not  make  the 
chattel  a  fixture.    In  ffugkes  v.  Breeds  (2  G.  &  ^.  159),  it  was  held  that  part  of  tk 
terms  of  an  agreement  for  the  sale  of  goods  being  '*  to  finish  them  in  a  workmanlike 
manner,"  did  not  render  a  stamp  necessary.    In  The  H^est  MtAdUgex  Waler  WaA» 
Company  r.  Simerkropp  (Moo.  &  Malk.  408),  it  was  held  that  an  agreement  to  supply  t 
house  and  buildings  witii  water  by  means  (rf  pipes,  to  be  laid  in  a  certain  manner,  ujd 
to  a  certain  height^  was  an  agreement  relating  to  a  sale  of  goods,  and  need  not  be 
stamped.  It  is  only  fixtures  in  the  sfarict  sense  of  the  word — that  is  things  necessarily 
affixed  to  the  freehold — that  are  not  within  the  exemption  in  the  stamp  act ;  Wid:  v. 
Hodgson  (12  J,  R  Moore,  213).    But  even  tenant's  fixtures  may  be  treated  as  goods 
and  chattels ;  Poole's  case  (1  Salk.  368),  PUi  v.  SJtew  (4  R  &  Aid.  206),  Hallen  v.  Ruttder 
(I  C.  M.  &  R.  266).    [Erskine  J.    In  Pinner  v.  Arnold  (2  C.  M.  &  R  613.  Tynrh. 
&  G.  1 ),  which  was  an  action  upon  a  contract  to  sell  and  deliver  a  printing-press  of  the 
pluntiff's  manufacture,  Parke  B.  said,  "  If  it  had  appeared  that  part  of  the  contract  wsa 
to  fix  it  to  the  fioor  or  the  waUs  of  the  defendant's  house,  I  should  hare  doubud 
whether  it  was  a  contract  for  t^e  sale  of  goods  within  the  meaning  of  tbe  act,  becaise 
that  would  be  the  same  in  principle  as  a  contract  to  erect  a  pilW."]    That  was  at 
most  an  obiter  dictum.   If  a  party  purchases  curtain-rods  or  a  pie^glaas  to  be  fixed 
by  the  vendor,  it  would  not  the  lees  be  a  contract  for  goods ;  the  work  aiul  labour 
would  be  incidental  to  the  sale  of  the  article.   The  d^endant  here  might,  if  he  M 
thought  fit,  have  himself  fixed  the  furnace. 

[269]  Bompas  Serjt.,  in  support  of  the  rule.  The  whole  tenor  of  tbe  memonndim 
in  question  shews  that  it  amounts  to  an  agreement,  and  is  not  merely  an  order  or 
proposal.  If  it  is  an  agreement  it  cannot  be  said  to  relate  to  the  sale  of  goods.  A 
furnace  is  not  a  manufactured  article  ready  for  delivery,  as  a  boiler.  A  furnace  i^  in 
fact,  manufactured  in  the  setting  up.  The  substance  of  the  present  agreement  ie  i<x 
the  patent  right.  In  Saidh  v.  Finch  (3  New  Ca.  506,  4  Scott,  293),  it  was  held  that 
an  agreement  for  the  sale  of  goods  and  tbe  good-will  of  a  business,  required  a  stamp 
That  is  a  much  stronger  case  than  the  present,  since  in  that  case  the  estimated  valw 
of  the  ^ood-will,  formed  but  a  small  part  of  the  amount ;  but  in  this  case  the  licence  i* 
the  pnmary  object,  as  expressly  amiears  by  t^e  declaration.  [Ghannell  Serjt  The 
first  count  was  giveti  up  at  the  triu,  and  the  plaintiff  proceeded  upon  the  count  Uir 
goods  sold.] 

The  cases  cited  on  the  other  side  relate  solely  to  the  sale  of  goods.  The  preea* 
agreement,  which  appears  on  the  face  of  the  two  documents,  is  not  an  agreement  for 
the  sale  of  goods.  It  is  therefore  within  tbe  provisions  of  the  stamp  act,  and  tlie 
onus  lies  upon  the  plaintiff  to  take  it  out  of  their  operation. 

TiNDAL  C.  J.  The  first  question  in  this  case  is,  whether  the  document  under 
consideration  amounts  to  an  agreement ;  for  if  it  is  only  a  proposal  or  a  mere  order  it 
will  not  require  a  stamp.  I  tbink  it  is  impossible  to  read  the  document  without  seeiu 
tiiat  it  funounts  to  an  agreement.   It  seems  that  ihe  parties  had  prerionaly  met  sm 
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agreed  on  a  stipulated  sum  as  the  price  to  be  paid.  The  words  being  "  send  me  a 
lieenoe  to  use  two  of  Chanter  and  Ca's  patent  ^imaces,  to  be  applied  to  a  singe-plate 
lod  dotilt  boiler,  for  [2601  which  I  agree  to  pay  Mr.  Chanter  or  his  order,  as  agreed, 
SSL  as  a  patent  right"  Now  tiiia  amounts  to  a  statement,  that  the  defendant  holds 
himself  bound  by  au  agreonent  to  pay  a  stipulated  prioe  for  the  tiltinga  mentioned. 
Mgoft  faciei  therefore^^B is  a  doouBoent  requiring  a  stamp;  and  it  ties  on  l^e  phuntiff 
to  shew  that  the  matters  ctmtuned  in  it  are  such  as  ffdl  within  the  emjeptions 
meattoned  in  the  stamp  act,  which  are  oon&ied  to  "memorandum,  letter  or  ^reement 
made  for  or  relating  to  ike  sale  of  any  goods,  weu^s  or  merchandise."  Then,  the 
question  is — does  this  agreement  relate  to  t£e  sale  of  any  goodfl,  wares  or  merchandise  f 
m  the  first  place  it  seems  like  a  stipulation  for  leave  to  use  the  subject  matter  of  the 
order.  The  defendant  saya,  "  send  me  a  licence  for  two  of  Chanter  and  Co.'8  patent 
funtaees,"  for  which  he  agrees  to  pay  251.  "as  a  patent  right"  Now,  I  cannot  see 
why  these  words  were  left  in  the  memonuidum,  unless  it  was  intended  that  the  part^ 
should  be  at  liberty  to  use  the  furnace  as  a  patent  r^t ;  that  is,  that  he  might  repair 
or  refix  them  if  diey  got  out  of  order,  witiiout  beii^  liable  to  tiie  patentee  for  an 
infringement  oi  his  pc^nt  It  appears  to  be  an  agreement  for  a  licence  to  put  up  a 
fumsoe  upon  the  plaintiff's  principle.  If  it  were  a  purchase  oi  a  furnace  itself,  no 
licence  to  use  it  would  be  required ;  {<xe  it  would  be  a  purchase  of  the  patent  article 
and  of  the  licence  to  use  it,  at  the  same  time.  But  further,  looking  at  the  nature  <tf 
the  tilings  to  be  used,  I  think  they  caanot  properly  be  said  to  fall  within  the  descrip- 
taoa  of  goods,  wares  or  merchandise."  They  were  furnaces  "  to  be  applied  to  a  singe- 
plate  and  a  cloth-boiler ; "  and  it  appears,  from  the  whole  of  the  agreement,  that  they 
were  to  be  fixtures.  The  sum  agreed  upon  was  "  to  include  iron  work,  fire-bricks  and 
labour  " — a  stipulation  not  referable  to  a  ready-made  article,  or  to  one  which  might  be 
rendered  serviceable  without  much  [261]  labour:  on  the  contrary,  it  appears  that 
something  was  to  be  done  on  t^e  premises  before  the  articles  could  be  used.  This  is 
evident  mm  tiie  memorandum  at  foot^  which  we  are  entitled  to  look  at  It  provides 
that  "  engineen*  or  furnace-builders'  ^ne,  to  superintend  or  fix  the  above  order  is  to 
be  paid  68.  jwr  day ;  and  also  expenses,  if  the  distance  exceeds  three  miles."  Thu 
wn  that  it  was  not  work  to  be  done  instanter  and  with  little  labour ;  that  it  was 
not  merely  an  agreement  for  the  sale  of  goods,  but  for  work  to  be  done  by  the  plainti£f 
Dpon  the  premises  of  the  defendant,  whereby  furnaces  were  to  be  put  up  on  a  particular 
jttMi.  This  brings  the  case  within  the  principle  of  So^h  v.  Finch  (3  New  Ca.  606, 
4  Scott,  293) ;  and  the  rule  for  entering  a  nonsuit  must  therefore  be  made  absolute. 

GoLTHAN  J.  I  think  the  case  is  n-ee  from  doubt  The  document  in  question, 
clearly  has  reference  to  some  former  agreement  with  an  agent,  or  to  some  previous 
offer,  in  which  case  it  is  an  acceptance  of  such  offer. 

Then  the  question  is,  whether  it  fidls  within  the  exemption  in  the  stamp  act  The 
primary  object  of  this  contract  seems  to  be,  the  purchase  of  the  licence  and  not  of  the 
potrnted  article.  It  is  a  contract  for  the  right  to  make  use  of  a  patent  machine. 
Ba^  independently  irf  that,  I  think  the  subject  matter  of  the  contract  has  not  been 
Aewn  to  be  "  goo^  wures  or  merchandise,"  so  as  to  support  a  count  for  goods  sold. 
Wcrk  and  labmir  were  to  be  done  before  the  article  was  available ;  indeed  the  thing 
itself  had  apparently  no  existence  at  the  time. 

Erskine  J.  I  also  am  of  opinion,  that  the  rule  must  be  made  absolute.  The 
statute  imposes  a  duty  [262]  upon  every  "  agreement,  or  minute,  or  memorandum  of 
agreement,  &c.,  where  the  matter  thereof  shall  be  of  the  value  of  201.  or  upwards, 
whether  the  same  shall  be  only  evidence  of  a  contract,  or  obligatory  upon  the  parties 
from  ite  being  a  written  instrument"  It  is  true,  it  has  been  decided  that  these  words, 
general  as  they  are,  do  not  include  every  written  minute  that  may  be  used  as  a  link 
of  evidence  of  a  contract ;  and,  therefore,  that  a  mere  proposal  in  writing  to  enter  into 
a  eonttact  is  not  within  tiieir  operotaon.  But,  looking  at  this  paper,  it  is  clear  that  it 
nost  be  taken,  eitho'  as  a  contract  obligatonr  on  the  defendant^  or  as  evidence  of  an 
existing  contract  previously  entered  into.  It  shews  that  some  previous  arrangement 
had  taken  phice,  and  must  be  considered,  at  the  lowest,  as  a  minute  of  a  parol  agree- 
ment  As  such,  it  requires  a  stamp,  unless  within  any  of  t^e  exemptions  m  t^e  stamp 
ftct  Then  it  is  said,  that  it  rehites  to  the  sale  of  goods.  If  it  had  been  a  contract 
for  the  purchase  of  a  grate  to  be  fixed,  there  is  nothing  to  shew  that  such  a  document 
wndd  require  a  stamp,  except  the  doubt  expressed  by  Parke  R  in  the  case  of  Pinner 
V.  Arnold.    I  should  not^  I  confess,  feel  any  great  doubt  myaeU  on  such  a  point>  since 


Digitized  by 


Google 


564 


DREW  V.  PRIOR 


the  purchase  of  the  grat«  would  he  the  principal  thing,  and  the  work  and  labour,  in 
fixing  it  would  be  merely  incidental.  Here,  I  should  say  from  the  terms  of  the 
agreement,  that  the  work  and  labour  w  re  the  principal  thing ;  at  any  rate  it  is  for 
the  plaintiff  to  shew  that  it  is  not  so.  The  meaning  of  the  contract  appears  to  me  to 
be  this;  the  defendant  writes  to  the  plaintiff,  "inasmuch  as  I  cannot  use  furnaces 
according  to  your  patent  right  without  a  licence,  I  will  give  you  251.  to  erect  two  for 
me."   This  is  quite  beside  an^  question  as  to  a  sale  of  goods. 

Cresswell  J.  I  am  entirely  of  the  same  opinion.  I>ra9U  v.  Brown  is  certunly 
an  authority  for  the  propo-[268]-sition  t^t  a  mere  pn^iosal  does  not  require  a  stamp ; 
but  I  think  the  document  in  this  case  does  not  bear  that  character.  This  is  an  ab«AiitB 
order ;  and  I  cannot  adopt  the  ingenious  suggestion  of  my  brother  CSiannell,  that  the 
words  "as  agreed"  may  mean  as  agreed  in  the  printed  list,  which  latter  words  are 
struck  out.  I  am  of  opinion  that  it  amounts  to  a  written  acceptance  of  a  prerioos 
proposal ;  and  that  therefore  a  stamp  was  necessary. 

It  is  said  that  the  case  comes  within  the  exemption  in  the  act  as  to  sales  of  goods, 
&C.  But  it  appears  to  me  not  to  be  a  contract  for  the  purchase  of  any  thing ;  certainly 
not  of  any  gocxis  or  chattels.  Upon  the  face  of  the  document,  it  rather  bears  the 
appearance  of  being  an  order  for  a  licence  or  privilege  to  use  a  patent  article,  and  not 
a  purchase  of  any  specific  article.  But  even  tf  we  take  it  to  be  a  contract  fen'  the 
purchase  of  two  furnaces,  what  is  there  to  shew  that  these  furnaces  were  goods  and 
chattels  1  It  appears  that  they  would  have  to  be  erected  on  the  delendanffs  premises. 
A  furnace  has  not  an  independent  existence,  to  be  sold  as  a  chattel ;  it  has  to  hs 
erected  and  fixed  on  the  freehold. 

Bule  absolute  (a). 


[264]  Drew  and  Another  p.  J.  Prior,  T.  F.  Prior,  and  J.  Salisburt. 

Jan.  23,  1843. 

In  an  action  on  a  joint  and  several  promissory  note  against  A.,  B.,  and  C,  the  only 
evidence  as  to  the  hand-writing  of  C.  was  a  retainer  to  the  attorney  to  defend  the 
action,  bearing  the  signatures  of  all  three  defendants,  upon  which  the  attorney  had 
acted,  without  having  ever  seen  C,  or  being  acquainted  with  his  hMidwnting: 
Held,  there  was  no  evidence  of  the  writing  of  C. 

The  declaralaon  oontuned  two  counts  on  two  joint  and  several  proinisaoiy  notes 
made  by  the  defoidants,  and  also  a  count  upon  «a  account  stated. 

Pleas : — To  the  first  two  counts,  by  J.  Prior  and  Salisbury  that  they  did  not  make 
the  notes ;  by  J.  F.  Prior  a  discharge  undw  the  insolvent  act  To  the  residue,  by  all 
three  defendants,  the  general  issue. 

At  the  trial  before  the  undersheriff  of  Bedford,  S.  Prior,  the  brother  of  the  first 
two  defendants  and  the  brother-in-law  of  the  defendant  Salisbury  was  called  to  prove 
the  handwriting  of  the  respective  defendants.  This  witness  swore  to  the  signature  of 
his  two  brothers ;  but  stated  that  he  had  no  belief  as  to  the  handwriting  of  Salisbury. 
The  attorney  for  the  defendants  was  then  called.  He  stated  that  he  had  never  seoi 
Salisbury  and  was  not  acquainted  with  his  writing ;  but  that  before  undertaking  to 
defend  the  present  action  he  had  required  a  retainer  signed  by  all  Ihtee  defendant! ; 
and  that  he  had  received  a  retainer  purporting  to  be  signed  by  all  the  d^enduts, 
upon  which  he  had  acted. 

The  undersheriff  was  of  opinion  that  there  was  no  evidence  of  the  handwriting  cf 
Salisbury,  and  the  plaintiff  was  nonsuited. 

Talfourd  Serjt  now  moved  to  set  aside  the  nonsuit  and  for  a  new  trial,  submitting 
that  there  was  at  least  some  evidence  of  Salisbury's  handwriting.  The  attorney 
undertook  the  action  on  the  authority  of  a  certain  signature,  and  he  was  quite 
competent,  therefore,  to  speak  as  to  whose  signature  it  was. 

[265}  TiNDAL  C.  J.  Non  constat  that  the  signature  to  the  retainer  was  that  of 
Salisbury.  If  he  had  acknowledged  the  signature  to  the  attorney  after  the  latter 
received  the  retainer,  there  nu^ht  nave  been  some  ground  for  the  motion ;  but  as  the 
case  stands,  tke  two  other  d^ndants  might  have  signed  the  retainer  for  Salisbary 

(a)  See  also  Lucas  v.  Seach,  ante^  toL  i.  p.  417. 
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wi^  his  assent.  That  might  have  been  sufBcient  as  an  authority  to  the  attorney  f 
bat  t^e  question  is  as  to  Salisbury's  handwriting. 

£b8£ine  J.  Suppose  the  issue  had  been,  whether  the  signature  to  the  retainer 
was  ID  Sahsbury's  writing,  the  evidence  would  not  have  sufficed  to  prove  that  it  was. 
And  that  was  a  necessaiy  point  for  the  plaintiff  to  prove  in  this  case. 

The  other  judges  ctmcuning, 

Rule  refused. 

Talfourd  Setjt.  then  moved  upon  {^davits,  tqion  which  a  nev  trial  was  afterwards 
gnnted. 

Sophia  Fletcher,  Administratrix,  &c.,  of  John  Fletcher,  Deceased,  v. 
William  Lechherk   Jan.  23, 1843. 

An  affidavit  verifying  a  plea  in  abatement,  was  headed  '*  Between  S.  F.  administrataix, 
&e.f  plaintiff,  uod  W.  F.  defendant."  Held  bad,  as  not  shewing  in  what  character 
the  ^aintiff  was  administratarix. 

The  defendant  in  this  case  had  pleaded  in  abatement  his  privilege  as  an  attorney 
of  the  court  of  Queen's  Bench ;  the  plea  being  intituled  "  Lechmere  ats.  Fletchw 
idiUDutratiix,  &c"  and  the  affidavit  in  verifioataon  being  headed  *'  between  Sophia 
Fletehw,  administratrix,  Sec  plaintiff,  and  William  Lechmere,  defendant" 

{366]  Channell  Serjt  on  a  former  day  in  this  term  obtained  a  role  nisi  to  set  aside 
the  plea  for  irregularity,  upon  the  ground  that  the  affidavit  ought  to  have  shewn  how 
the  plaintiff  was  administratrix.  He  cited  Foole  v.  Pemirey  (3  Tyrwh.  387,  1  DowL 
P.  C.  693),  Stet/tiffr  v.  Cottrell  (3  Taunt  377),  FhiU^  v.  HutOinsm  (3  Dowl.  P.  C.  20), 
and  Clark  v.  Martin  (ibid.  222). 

Bompas  Serjt  now  shewed  cause.  The  heading  of  the  affidavit  is,  in  effect,  the 
tame  as  the  title  to  the  plea.  Stet/ner  v.  CiMreU  and  Phillips  v.  Euidiinton  have 
established  that  it  is  not  stmcient  to  call  a  plaintiff  assignee,  &c"  in  the  heading  of 
as  affidavit)  upon  the  ground  that  it  ought  to  appear  what  ^nd  of  an  assignee  the 
pUntiff  was.  [Maule  J.  He  might  be  an  assignee  of  a  bankrupt,  of  an  insolvent^  or 
of  a  dwriff.]  Xo  such  difficulty  uiaes  in  this  case.  In  Clark  v.  Mwim  the  marginal 
note  states  titiat  the  court  declined  to  act  upon  an  affidavit  which  was  intituled  "  A.  v. 
B.  executor,  &c "  without  specifying  the  party  of  whom  the  defendant  was  the  executor. 
Bot  it  may  be  doubted  whether  the  case  quite  bears  out  t^t  statement  The  ofojec- 
was  raised  to  an  affidavit  upon  which  a  rule  for  judgment  as  in  case  of  a  nonsuit 
had  been  obtained  j  and  Parke  K  observed  that  "assignee"  was  more  vague  than 
"executor"  because  a  party  may  be  assignee  in  various  ways;  and  that  the  master 
uiformed  him  that  an  affidavit  intitnled  like  the  one  under  consideration  was  very 
common;  he  however  advised  the  defendant  to  accept  a  peremptory  undertaking, 
which  was  accordingly  done.  His  lordship  therefore  seems  to  have  thought  the  title 
of  the  affidavit  was  sufficient,  as,  if  it  had  been  bad  he  would  not  have  proposed  a 
iptory  undertaking.  [Erskine  J.  Why  should  he  do  so,  if  the  afBdavit  was 
it    It  was  the  plaintiff's  affidavit    Cresswell  J.    It  is  clear  that  Parke  K 

 the  defendant  to  act  as  though  the  affidavit  were  bad.]  In       v.  JVhite 

(I  Dowl.  N.  S.  586)  a  writ  of  summons  described  the  plaintiff  "  executor,"  not  stating 
that  he  sued  as  executor.  The  declaration  was  general,  without  such  description ; 
and  it  was  held  no  variance.  If  "  executor  "  is  a  sufficient  description,  so  is  "  adininis- 
trator,"  for  they  both  stand  on  precisely  the  same  footing.  [Tindal  C.  J.  Not 
exactly.  A  party  may  be  an  administrator  de  bonis  non,  or  durante  minore  setate,  or 
lor  a  limited  time,  as  while  the  executor  is  abroad,  or  in  various  other  ways.!  It  is 
nbmitted  that  an  indictment  for  pwjury  might  be  sustained  upon  this  affidavit,  if 
Uae,  as  it  is  an  affidavit  in  the  cause,  and  headed  substantially  in  the  same  manner  as 
the  ^ea.  [Tindal  C.  J.  hi  the  action  against  several  defendants,  a  plea  headed 
"d  D.  and  others  ats.  A.  B."  would  be  suffident ;  but  in  the  title  of  an  affidavit  the 
BMMS  of  all  the  defendants  must  be  mentaoned.1  At  all  events  the  court  will  allow 
the  affidavit  to  be  amended  and  resworn,  as  in  Cooper  v.  Talbot  (7  Scott^  345). 

TiMDAL  C.  J.  In  cases  of  this  nature  we  ought  to  endeavour  to  ]a,^  down  a  rule 
of  easy  application  and  without  any  subtle  distinctions.  I  cannot  distinguish  the 
present  case  from  those  in  which  it  has  been  held  that  the  mere  description  of  a  [«rty 
as  aangnee,  in  the  heading  of  an  a^!lavit»  is  insufficient   These  cases  were  decided 
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Upon  the  ground  that  there  mi^ht  be  different  kinds  of  aarigneea.  So,  there  nay  be 
Administrators  under  distinct  rights,  vho  may  have  quite  different  powers.  The  caw 
of  Clark  t.  MarUn  seems  rather  an  authority  to  the  same  effect,  as  ^e  court  oerCainty 
declined  to  act  upon  an  affidavit  in  the  heading  of  which  [268j  the  defendant  was 

merely  described  as  "  executor,  Now.  if  such  a  mode  at  intitiding  is  iiuufficient 

in  the  case  of  an  executor  who  can  only  be  so  under  a  will,  a  multo  fortiori  is  it 
insufficient  in  the  case  of  an  administrator. 
Bompas  Serjt.  applied  for  time  to  plead. 

Channell  Serjt.  (who  was  to  have  supported  the  rule)  submitted  that  leave  ooold 
only  be  gnuited  upon  the  usual  terms  of  pleading  issuabl^. 

Per  curiam.   Sule  accordingly,  ih»  costs  to  be  costs  in  the  cause. 

WiTHBRS  V.  Spooner.    Jan.  21,  28,  1843. 

An  affidavit  in  order  to  ground  a-  motion  for  judgment  aa  in  case  of  a  nonsait,  must 
state  the  venue. — A  rule  for  such  judgment  having  been  discharged  by  reason  of 
such  a  defect  in  the  affidavit,  the  costs  being  made  costs  in  the  cause,  the  court 
discharged  upon  the  same  terms  a  fresh  rule  l^t  had  been  obtuned  upon  an 

amende  affidavit. 

Manning  Serjt.  on  a  former  day  in  this  term  obtained  a  rule  nisi  for  judgment  as 
in  case  of  a  nonsuit,  upon  an  affidavit  tJiat  issue  was  joined  on  the  30th  of  May  as  of 
Trinity  term  last;  but  the  venue  was  not  stated,  and  it  did  not  otherwise  appear 
whether  the  cause  was  a  town  or  a  counb-y  cause. 

Dowling  Serjt.  now  shewed  cause  (2l3t  January).  The  d^ect  in  the  affidavit  is 
material ;  as  if  this  is  a  country  cause  the  application  is  made  too  soon ;  £Uis  v. 
JSidtimg  (a).  [Cresswell  J.  Is  not  tiie  rule  drawn  up  upon  reading  the  reoordt  If 
that  will  shew  the  venue.]  [268]  The  rule  is  drawn  up  merely  upon  reading  tiie 
.affidavit. 

Manning  Serjt  in  support  of  tAie  rule;  The  court  will  tak«  notice  of  its  own 
records.  [&skine  J.  There  is  no  record  in  court  to  which  we  can  refer.]  The  recnd 
is  supposed  to  be  before  tbe  court ;  and  entries  are  presumed  to  be  made  uptm  tiie 
roll  de  die  in  diem.  The  affidavit  is  in  the  usual  form.  But  whether  it  is  a  town  or 
a  country  cause  the  ax>plication  is  made  in  proper  time.  If  the  former,  a  term  hu 
been  lost ;  if  the  latter,  an  assize.  [Erskine  J.  The  rule  is,  that  where  issue  in  a 
oountiy  cause  is  joined  in  an  issuable  term,  two  assizes  must  intervene  before  the 
judgment  can  be  signed.  Cresswell  J.  It  does  not  appear  that  there  had  been  any 
notice  of  trial.]  At  any  rate,  as  the  point  is  a  new  one,  and  the  defendant  may  have 
been  misled  by  the  form  of  the  affidavit  in  the  books  of  practice,  the  court,  if  tbey 
■discharge  the  rule,  will  not  do  so  with  costs. 

TiMDAL  C.  J.  I  think  the  defendant  is  <Hit  of  court  He  comes  hwe  for  strict 
law,  and  he  must  have  it.  The  court  have  no  meana  oi  looking  at  the  reoord,  and 
the  defendant  ought  to  shew  where  the  venue  is  laid ;  there  is  no  difficulty  in  his 
-doing  Bo  by  affidavit  The  rule  must  be  discharged ;  but  as  th»  pcnnt  is  new,  the 
costs  may  be  costs  in  the  cause. 

Per  curiam.    Rule  discharged  accordingly. 

Manning  Serjt  ou  a  subsequent  day  obtained  a  fresh  rule  on  an  amended  affidavit 
Bowling  Sent  shewed  cause  (28th  January).    The  materials  should  have  been 

brought  before  the  court  on  [270]  the  former  occasion,  as  they  were  then  in  existence ; 

and  not  having  been  so,  the  court  will  not  allow  the  matter  to  be  le^gitated ;  £tg.  v. 

Borland  (8  Dowl.  P.  C.  323),  Smmterwa  v.  WestUy  (ibid.  652),  £x  parte  Hatlekam 
Dowl.  N.  S.  792).   Besides,  as,  when  the  former  rule  waa  diachaiged,  the  costs 

were  made  costs  in  the  cause,  then  was  a  sort  of  compact  entered  into,  which  the 

defendant  will  not  now  be  permitted  to  vidate. 

Manning  Serjt  in  support  of  the  rule.    The  former  apjdicatioa  was  made  on  tbe 

usual  affidavit  and  perhaps  rather  a  hard  meaaure  of  juatice  was  t^en  dealt  to  the 

defendant   Nothing  has  happened  to  deprive  him  <A  hia  lifj^t  to  judgment  aa  in  can 

<il  a  nonsuit  under  the  statote. 

(a)  Ante,  vol.  iv.  p.  639,  5  Scott,  N.  K  167,  2  Dowl  N.  S.  118.   See  Eiggmiv. 
Sbauejf,  ante^  vol  ii  p.  956. 
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TlNl>AL  C  J.  (after  haTing  referred  to  the  master).  It  was  certainly  a  new 
pcnnt  that  vae  started  on  the  former  oocuiini.  The  aflScers  of  the  court  say  that  it  is 
not  usual  to  state  in  the  affidavit  whether  it  is  a  town  cause  or  not,  except  after  notioe 
of  toiaL  But  there  would  be  no  end  to  the  business  of  the  courts  if  motion  after 
motion  could  be  made  in  this  manner.  I  think  this  rule  also  must  be  discharged ; 
tibe  coetfl  likewise  being  costs  in  the  cause. 

Per  ouziihm.    Kule  discharged  aooardingly. 


[271]  Shokb  «.  Bedford.  Jan.  28,  1843. 

[S.  0.  12  L.  J.  C.  P.  138.] 

A.  harhig  a  idaim  against  B.,  they  went  together  to  the  office  tjS  A.'8  attorney,  who 
had  nerer  acted  as  att(Mmey  f or  K  A  statement  was  made  by  R  rekting  to  A.'8 
(Hairn ;  and  it  was  amngeo  that  the  attorney  should,  on  behalf  of  B.,  write  to  a 
tiiird  paj^y  in  respect  of  the  subject  matter  of  the  claim.  An  action  having  been 
aftenrards  brought  by  A  against  B. ; — Held,  that  the  statement  by  B.  was  not  a 
privil^ed  communication : — Held  ^so,  Uiat  the  letter,  being  aa  act  done,  might  be 
provea  by  tiie  attorney. 

This  was  an  action  upon  the  warranty  of  a  horse. 

At  the  trial  before  the  imder-HBheriff  of  the  coimty  of  Berks,  it  was  proved  that  the 
plaintiff  had  bought  the  horse  in  question  from  the  defendant  under  a  warranty ;  and 
that  the  horse  proved  unsound.  It  was  contended  for  the  defendant  that  he  had 
acted  in  the  matter  only  as  the  ^nt  of  one  Fithers.  Previously  to  the  action  being 
Iffought,  one  Ormond  had  been  the  attorney  for  the  plaintiff,  but  had  never  acted  for 
tiie  defendant  The  clerk  of  Ormond  proved  that  before  aotaon  brought,  the  plaintiff 
ud  defendant  called  together  at  Ormond's  office.  The  witness  was  asked  what  passed 
OD  that  occasion ;  the  question  was  objected  to  hy  the  counsel  for  the  defendant,  upon 
the  ^und  that  any  statement  made  by  the  defendant  under  sach  circumstances  was 
ft  pnvileged  communication ;  but  the  question  was  overruled.  The  witness  stated 
that  the  defendant  admitted  he  had  bought  the  horse  from  Pithers  for  the  same  price 
and  with  the  same  warranty ;  that  the  plaintifF  then  stated  that  he  would  not  sue  the 
defendant  if  he  (the  defendant)  would  sue  Pithers,  and  that  he  (the  plaintiff)  would 
save  him  harmless ;  that  the  defendant  agreed  to  this,  and  accordingly  instructed  the 
witness  to  write  to  Pithers  for  the  price  of  the  horse,  which  he  did.  The  defendant's 
counsel  also  objected  to  the  letter  being  read ;  but  it  was  received  in  evidence ;  and 
the  plaintiff  had  a  verdict  for  171. 

T^ourd  Serjt.  on  a  former  day  in  this  term  (Januaiy  14th)  moved  for  a  new 
trial,  upon  the  ground  that  the  evidence  of  Ormond's  clerk  had  been  impn>r272Vperly 
leeeived :  as  what  took  place  betweoi  him  and  the  defendant  was  a  pri^eged  oom- 
numication  between  attorney  and  client  [Tindal  G.  J.  It  is  more  like  an  amnissioo 
bjr  the  defendant  in  the  presence  of  the  plaintiff's  attomw.  All  t^t  passed  in  the 
office  ma  before  the  tame  when  t^e  letter  was  written  to  Pithers,  and  b^ore  the  time 
vhen  Ormond  could  be  said  to  hare  acted  in  any  way  as  the  defendant's  attorney.] 
But  if  at  that  time  he  consulted  him  as  attorney,  the  communication  was  privil^ed. 
The  letter  at  all  events  was  written  in  the  character  of  attorney.  [Ersldne  J.  Th&t 
was  an  act  done,  and  therefore  not  within  the  rule  as  to  privileged  communications  (a).] 
The  learned  setjeant  referred  to  Doe  dem.  Peter  v.  fFeUkins  (3  New  Ca.  421,  4  Scott, 
155),  Doe  dem.  S/uUard  v.  Harris  (5  C.  &  F.  592).  [Maule  J.  referred  to  Bea.  v.  Jwrv 
(8  CAP.  596).] 

A  role  nisi  having  been  granted, 

CSiannell  Serjt  now  shewed  cause.  It  may  be  admitted  that  the  rule  as  to 
privikged  communications  may  extend  to  such  as  areprdiminary  to  a  Buit(«).  But 
ben  t£e  communication  was  not  of  that  oluunuter.  llie  meaning  of  t^e  rule  is,  that 
one  portv  shall  not  c^  the  other  par^s  attoney  to  state  what  he  had  been  told  pro* 
fononaily  relating  to  suit  But  here  the  two  parties  go  together  to  an  attorney, 
and  make  a  statement  in  his  presence.   Ormond  was  not  at  that  time  the  defemlaot'a 

(a)  See  Doe  dem.  Jupp  v.  Andrews,  Cowp.  845 ;  Spenedey  t.  SchnUmbwrgh,  7  East^  367. 
<<)  See  Greeaou^  v.  Giukdl,  1  Mylne  &  K.  100. 
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attorney,  or  if  he  was,  the  communication  was  not  privileged,  as  it  was  made  in  the 
presence  of  the  pWntaff.  In  fact  it  was  an  admissioQ  made  to  tiie  clerk  of  the  plaintiffs 
attorney. 

[273]  Talfourd  Serjt  in  support  of  the  rule.  The  attorney's  clerk  must,  of  oonne, 
be  taken  to  be  the  same  as  the  attorney ;  and  he  was  clearly  consulted  profeasionaUy 

by  the  defendant.  [Maule  J.  If  two  parties  go  to  an  attorney,  can  wnat  is  said  by 
one  of  them  in  the  presence  of  the  other  be  conudered  confident^  1  Erskine  J.  In 
Griffith  V.  Davies  (5  B.  &  Ad.  502)  it  was  held  that  a  conversation  in  which  the  defen- 
dant proposed  a  compromise  with  the  plaintifT,  might  be  proved  by  the  defendant's 
attorney  who  was  present  at  the  time.]  Perhaps  a  party  who  accidentally  overheard 
a  conversation  between  an  attorney  and  his  client  might  be  allowed  to  prove  it.  But 
the  question  here  is,  whether  the  attorney  is  at  liberty  to  divulge  a  communicatitn 
made  to  him.  [Erskine  J.  It  iropears  that  the  plaintiff  and  defendant  having  had  a 
misunderstanding,  they  go  to  the  plaintafiTs  attorney  and  come  to  an  orraDgement 
The  only  question  is,  whether  they  did  not  go  for  the  putpoBe  of  consultiiig  Ormond 
aa  to  the  mst  means  of  seeing  Rthers.  Tincud  C.  J.  It  does  not  appear  to  me  to  be 
at  all  like  a  confidenti^  communication.] 
Per  curiam.   Eule  discharged  (b). 

[274]  Thames  Haven  Dock  and  Railway  Gompant  v.  Hall.   Jan.  30,  1843. 

[S.  C.  6  Scott,  N.  E.  342 ;  3  RaQw.  Cas.  441 ;  7  Jur.  238.] 

In  an  action  for  calls,  alter  the  cause  had  been  set  down  for  trial,  and  made  a  remanet, 
the  defendant  applied  to  set  aside  t^e  proceedings,  upon  the  ^und  that  the 
company  was  virtually  extinct,  and  that  the  parties  who  had  instituted  the  actiim 
bad  no  authority  to  do  so : — Held,  that  the  application  was  too  late,  it  appearing 
that  the  defendant  had  known  all  the  facts  for  a  long  time : — Held  also,  that  as 
such  parties  had  been  for  some  time  acting  as  directors,  the  court  would  not^  upon 
summary  application,  inquire  into  the  validity  of  their  appointment ;  although  it 
was  provided,  by  the  act  incorporating  the  company,  that  at  the  trial  it  should  only 
be  necessary  to  prove  certain  matters,  without  proving  the  appointment  of  the 
directors.— The  declaration,  which  was  in  the  form  given  by  the  act,  stated  that  the 
plaintiffs  appeared  by  G.  H.,  their  attorney ;  the  d^endant  having  pleaded  over 
Held,  that  the  appointment  of  the  attorney  might  be  presumed  to  be  under  seal— 
The  court  refused  to  allow  the  defendant,  at  tluit  lato  period,  to  add  a  jdea,  so  a» 
to  raise  that  question  on  the  record. 

Bompas  Serjt.  on  a  former  day  in  this  term  (January  I7th),  applied  for  a  rule 
calling  upon  the  plaintiffs,  and  Sir  George  Stephen,  James  Eedaile,  and  six  otJiers  to 
shew  cause  why  all  proceedings  in  the  action  should  not  be  set  aside,  and  why  the 
saui  J.  K,  &c.y  or  the  said  Sir  G.  S.  ^oold  not  pay  to  the  defendant  the  costs  at  the 
action  and  the  costs  of  t^e  application. 

The  affidavits  upon  which  the  appKcataon  was  founded,  stated,  that  by  vntne  of 
the  act  6  &  7  W.  4,  c  cTiii.(a),  in-[270]-tituled  "An  act  for  making  a  railway  from 

(h)  See  Perry  v.  SmUh,  9  M.  &  W.  681,  1  C.  &  Marsh.  564. 

(a)  See  the  principal  sections  of  the  act  set  out,  anto,  voL  iv.  p.  662,  in  the  notes 
to  The  Thames  Haven  Dock  and  Railway  Company  v.  Hose,  In  addition  to  those  there 
set  out,  the  following  were  referred  to  in  the  affidavits  in  the  principal  case. 

Section  94  enacts  that  the  first  general  meeting  of  the  company  shall  be  held  within 
six  months  after  the  passing  of  Vke  act ;  and  that^  after  such  first  general  meeting; 
there  shall  be  a  half-yearly  general  meeting  of  the  company  in  February  and  in  August 
in  each  and  every  year. 

Section  96  enacts  "  that  a  special  general  meeting  of  the  proprietors  o£  the  ccMnpuy 
may  be  called  at  any  time  by  the  directors  for  the  time  being,  or  any  five  of  titan,  if 
they  shall  see  occasion ;  and  any  twenty  or  more  proprietras  of  the  said  compinv 
holding  in  the  aggregate  500  shwes  or  upwards  in  the  said  undertaking,  upon  whidi 
all  calls  actually  previously  made  shall  have  been  paid  and  satisfied,  may  at  any  time, 
by  writing  under  their  hands,  left  at  the  office  of  the  said  company,  require  the 
directors  of  the  said  compuiy  to  oall  a  specif  general  meeting  of  tiie  pn^nieton  of 
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Bomf ord  in  the  county  of  Essex,  to  Shell  Haven  in  the  same  county,  and  for  construct- 
ing  a  tide  dock  at  the  termination  of  [[276]  the  said  railway  at  Shell  Haven  aforesaid,' 
the  parties  therein  mentioned  hecame  incorporated  by  the  name  of  The  Thames  Haven 
Dock  and  Railway  Company.  The  [277]  affidavits  then,  after  referring  to  sections  108 
(ante,  voL  iv.  p.  562,  n.)  94  (supra,  p.  374),  and  109  (imte,  vol.  iv.  p.  553,  n.),  stated 
tiiat  within  six  months  after  the  passing  of  the  act,  viz. :  on  the  28tJi  of  September 

tiie  said  company  to  be  held  in  London,  so  as  such  requisition  fully  express  the  objeet 
for  which  saeh  spedal  genenl  meeting  is  required  to  be  called ;  and  taa  said  directors 
are  tiiereupon  requirea  to  call  sudi  meeting  accordingly,  aad  in  case  of  neglect  or 
refusal  ol  the  said  directors  to  call  such  meeting  for  me  space  of  fourteen  days  next 
after  such  requisition  given  or  left  as  aforesaid,  the  same  may  be  called  by  such  twenty 
or  more  proprietors  by  giving  fourteen  days  notice  thereof  by  advertisement  in  two 
or  more  London  newspapers,  and  in  one  or  more  newspaper  or  newspapers  usually 
cireulating  within  the  county  of  Essex,  such  notice  expressing  the  object  for  which 
sacb  special  general  meeting  is  required  to  be  called ;  and  the  said  company  are  hereby 
aathonsed  to  meet  in  pursuance  of  such  notice,  and  such  of  the  proiMfietors  thereof 
as  sludl  be  present  at  such  meeting  shfUl  proceed  to  the  execution  of  t^e  -powen  by 
tlus  act  given  to  the  said  company  with  respect  to  the  matters  so  specified  in  such 
notice ;  and  all  acts  and  resolutions  of  the  major  part  in  votes  of  the  proprietors  of 
the  aa^  company  met  together  at  aay  such  special  general  meeting  shiul  be  as  valid 
and  iHndiiig,  with  renieot  to  the  matters  specified  in  such  nolaoej  as  if  the  same  had 
beoi  done  or  reaohed  at  a  genenU  meeting  held  at  the  time  hereinbefore  appointed 
for  holding  tiie  same." 

Sect.  98  enacts,  "  that,  if  at  any  such  general  meeting  there  shall  not  be  twenty 
proprietore  present  who  shall  be  holders  of  at  least  500  shares  in  the  aggregate,  within 
two  hours  from  the  time  appointed  for  such  meeting,  no  choice  of  dSectors  shall  be 
made,  nor  shall  any  business  be  done,  but  in  such  case  there  shall  be  another  meeting 
of  t^e  said  company  at  the  same  filace,  and  at  the  same  hour  at  the  expiration  of  seven 
days  then  next ;  and  if  at  siuih  adjourned  meeting  such  sufficient  number  of  proprietors 
flhall  not  attend  within  the  time  last  aforesaid,  t^e  directors  for  the  tame  being  shall 
continue  to  act  and  have  the  same  powers  as  they  had  and  were  possessed  of  until  the 
next  general  half-yearly  meeting,  or  until  new  directors  shall  be  appointed." 

Sect^  124  enacts  "  that  in  tuiy  action  to  be  brought  by  the  «ud  compuiy  against 
any  proprietor  of  any  share  in  the  said  undertaking,  to  recover  any  money  due  and 
|B^le  to  tiie  said  company  for  or  by  reason  of  any  call  made  by  virtue  of  Uiis  act, 
It  shall  be  sufficient  for  the  said  company  to  declare  and  allege  that  the  defendant, 
being  a  proprietor  of  so  many  shares  in  the  said  undertaking,  is  indebted  to  the  said 
company  in  such  sum  of  money  as  the  calls  in  arrear  shall  amount  to,  for  so  many 
calls  of  such  sums  of  money  upon  so  many  shares  belonging  to  the  said  defendant, 
whereby  an  action  hath  accrued  to  the  said  company  by  virtue  of  this  act,  without 
setting  forth  the  special  matters ;  and  on  the  trial  of  such  action  it  shall  only  be 
necessary  to  prove  that  the  defendant  at  the  time  of  making  such  respective  calls  was 
a  proprietor  of  such  sluu^s  in  the  undertaking  as  such  action  is  brou^t  in  respect  of, 
and  tiiat  such  calls  were  in  fact  made,  and  that  notice  thereof  was  given  as  Is  (urected 
hy  this  act^  without  proving  t^e  appointment  of  the  directors  who  made  such  call  or 
my  other  matter  whatsoever ;  and  the  said  company  shall  thereupon  be  entitled  to 
Roover  what  shall  appear  due,  including  interest,  computed  as  aforesaid,  in  respect 
of  nich  caUs,  unless  it  shall  appear  that  any  such  call  exceeded  51.  for  every  share  of 
50L  or  was  made  within  the  space  of  three  calendar  months  from  the  last  preceding 
csU,  or  that  caJls  amounting  to  more  than  201  in  the  whole  had  been  made  in  some 
one  year ;  and  in  order  to  prove  such  defendant  was  a  proprietor  of  such  shares  in  the 
said  undertaking,  as  alleged,  the  production  of  the  book  in  which  the  secretary  of  the 
Bud  compuiy  is  by  this  act  directed  to  enter  and  keep  a  list  of  the  names  and  additions, 
ud  plac^  of  abode  of  the  several  {woprietors  of  shares  in  the  said  undertaking,  with 
the  number  of  shares  they  are  respectively  entitled  to  hold,  shall  be  primft  fatae 
evidence  that  such  defendant  is  a  proprietor,  and  of  tiie  number  or  amount  of  his 
■hares  therein." 

Seet  346  enacts  "  that  no  director  of  the  said  company  to  be  appointed  under  the 
aotiunity  of  this  act  shall  by  reason  or  means,  or  on  aooount  of  his  being  party  to,  or 
inaUng,  signing  or  executing,  in  his  capacity  of  director  of  the  company,  pursuant  to 
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1836i  the  first  general  meeting  of  the  ocmipany  was  held,  when  the  fint  directors  went 
out  of  office,  and  twelve  persons  were  elected  in  tbnr  stead ;  that  on  the  21st  of 
February  1837,  tiie  first  half-yearly  meeting  of  the  company  was  held,  when  die 
directors  reported  that  in  the  state  of  the  finances  of  t^e  cfnopany,  they  would  not 
have  been  justified  in  commencing  the  intended  works ;  that  on  the  28ui  of  Augiut 

1837,  the  second  half-yearly  meeting  was  held,  when  the  directors  reported  that  uiey 
had  been  prevented  commencing  the  intended  works ;  and  that  they  also  felt  that  the 
shares  were  in  too  few  hands  to  enable  them  to  anticipate  success  to  the  undertakinfj^ 
and  it  was  then  unanimously  resolved  that  the  affairs  of  the  said  company  should  be 
wound  up,  and  the  company  dissolved  as  to  all  such  parties  as  were  deeiroos  to 
retire ;  and  the  directors  then  stated  that  they  would  feel  it  their  duty  to  carry  such 
resolution  into  effect  in  such  a  way  as  should  withdraw  all  responsibility  as  to  the 
future  from  those  who  might  be  disposed  to  retire ;  that  the  def enduit  testified  ju» 
wish  to  retire,  and  at  the  secretair's  request  forwarded  to  him  hk  certificates  of  [ZTffl 
shfu^  with  a  consent  to  relinquish  t^e  same ;  that  the  ohairmau  of  the  company  and 
otliOT  directors  did  also  thereupon  withdraw  from  the  ctwapany,  together  wila  the 
solidtors  of  the  company  and  a  numerous  body  of  proprietcn^ ;  tha^  in  the  bdief  of 
the  defendant^  from  the  period  of  sueh  retirement,  no  legal  body  of  directors,  duly 
qualified  and  elected  pursuant  to  the  provisions  of  the  act^  had  since  been  constituted, 
and  that  no  legal  or  competent  authority  had  since  become  sul»tituted  in  any  persoo 
or  persons,  for  exercising  or  assuming  the  powers  or  authorities  conferred  by  the  set, 
for  managing,  directing,  superintending,  and  controlling  the  business  and  concerns  €& 
the  company ;  and  that  the  present  action  had  been  brought,  and  that  the  style  of 
the  company  had  been  adopted  and  used  for  that  purpose  without  aay  sufBdent 
authority,  and  in  direct  violation  of  the  true  intent  and  meaning  of  the  met,  and 
particularly  of  the  106th  and  109th  sections  (ante,  vol.  iv.  p.  553,  n.);  neverthelen 
the  defendant  admitted  that,  after  the  partial  dissolution  of  the  company  which  took 

flace  in  1837,  by  the  withdrawal  of  the  chairman,  &c.  as  before  mentioned,  one 
[.  A.  the  secretary  of  the  company,  together  with  certain  individuals  interested  as 
land  owners  and  otherwise  in  respect  of  the  land,  for  the  proposed  docks  and  railway, 
did  attempt  to  prevent  the  total  dissolution  of  the  company,  and  with  that  view 
the  following  proceedings  took  place;  on  the  13tb  of  March  1838,  a  meeting  was 
held,  purporting  to  be  a  half-yearly  meeting  of  the  company,  but  which  meeting, 
in  the  belief  of  the  defendant,  did  not  consist  of  twenty  proprietors  then  present, 
holding  500  shares  in  the  aggregate ;  that  at  such  meeting  no  election  of  mreeban 
took  place  in  conformity  with  the  ejq>ress  provision  of  the  109th  section  (ante, 
vol.  iv.  p.  553,  n.) ;  but  instead  thereof  the  following  resolution  was  passed,  [279] 
"that  the  vacancies  in  the  direction  be  left  to  be  filled  at  the  discretion  of  the 
directors  themselves,  who  have  so  fully  proved  their  interest  and  care  of  the  oompaa^B 
affitirs ; "  that  other  meetings,  purporting  to  be  half-yearly  meetings,  but  none  of  whidi 
consisted  of  twenty  proprietors  as  before  mentioned,  were  held  on  the  29th  of  Angost 

1838,  and  the  37th  ol  February,  and  the  29th  of  August  1839 ;  that,  in  the  defendaof s 
belief,  no  half-yearly  meeting  was  either  advertised  or  held  in  February  1840,  and  that, 
with  reference  to  such  omission,  the  then  solicitors  of  the  company  addressed,  in  BlsT 
1840,  to  one  T.  P.  who  then  acted  as  a  director  of  tiie  company,  a  letter  from  wbin 

this  act,  any  contract  or  other  instrument  for  or  on  behalf  of  the  said  oompsny,  or 
otherwise  lawfully  executing  any  of  the  powers  and  authorities  given  to  the  said 
directors  by  this  act,  be  subject  or  liable  to  be  sued,  prosecuted  or  impleaded,  dlher 
individually  or  collectively,  by  any  person  whomsoever,  in  any  court  of  law  or  equity, 
or  elsewhere,  and  that  the  bodies,  goods,  chattels,  luids  or  tenenwnta  of  the  eud 
directors  or  any  of  them,  shall  not,  by  reason,  on  account,  or  in  consequence  of  an/ 
such  contoict  or  other  instrument  so  entered  into,  or  made,  signed  or  executed  by 
them  or  any  of  l^em  as  aforesaid,  or  any  other  lawful  act  which  snail  be  done  by  them 
or  any  of  them  in  the  execution  of  any  of  the  powers  and  authorities  ^vm  to  thoa 
or  any  of  them  by  this  act,  be  liable  to  be  arrested,  seized,  detained,  or  takffli  in 
execution,  but  that  in  every  such  case  any  person  making  any  claim  or  demand  upon 
the  said  company  or  upon  any  directors  thereof,  under  or  by  virtue  of  Miy  contawct 
or  instrument^  or  other  lawful  act,  may  sue  and  implead  the  said  company  io  Hke 
manner  as  if  such  contract,  instrument,  or  other  act  had  been  entered  into  and  essouted, 
and  done  under  the  common  seal  of  the  said  company." 
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the  following  was  an  extract ;  "  Understanding  that  some  of  the  gentlemen  who  are, 
or  at  all  events  lately  were,  directors  of  The  Thames  Haven  Company  were  to  meet 
leather  last  Febnwry,  we  thought  it  due  to  them  personally  to  be  in  attendance. 
We  poioted  out  to  the  gentlemen  present  the  great  doubts,  to  say  the  leasts  whether 
they  now  had  any  authority  whatever,  since  the  failure  to  hold  the  genraal  half-yearly 
meeting  in  Febnury  last,  when  three  of  them  ought  to  have  gone  out  by  rotation.  It 
oecurs  to  us  that  nothing  can  now  be  legally  done,  unless  by  virtue  of  the  powers 
given  to  a  special  general  meeting  by  the  ninety-fifth  clause  (supra,  p.  274,  n.) ;  and 
even  in  convening  such  meeting  there  may  be  technical  difficulties,  though  perhaps 
not  sufficient  to  invalidate  the  acts  of  the  proprietors  present.    At  present  it  appears 
to  us,  the  creditors  of  the  company  have  no  remedy  against  the  company,  there  being 
DO  secretary,  no  office,  no  assets,  and  no  person  existing  to  create  assets^by  a  call ;  ' 
that  on  the  29th  of  August  1840,  another  half-yearly  meeting  was  held,  which 
sqnrated  without  any  thing  being  done ;  that  the  said  H.  A.  caused  an  advertise- 
ment to  be  inserted  in  [280]  the  Post  Magazme,  on  the  28th  of  November  1840,  in 
which  he  represented  that  the  directors  of  the  said  company  consisted  of  five  persons 
resident  in  London,  and  seven  persons  resident  in  Manchester  ^tbe  five  first  mentioned 
direetom  bdng  J.  Esdaile  and  Home     the  otiier  parties  against  wlunn  the  rule  was 
moved and  the  saui  H.  A.  in  the  said  advertisement  stated  as  follows: — "some 
ioflaential  gentiemen  in  London  have  consented  to  supply  the  places  of  the  Muichester 
directors,  who  have,  expressed  their  willingness  to  retire.    The  names  of  the  new 
directors  are  necessarily  omitted,  till  they  are  actually  appointed  in  the  form  required 
by  the  act ; " — that,  in  the  belief  of  the  defendant,  no  such  appointment  had  since 
been  made,  either  in  the  form  required  by  the  act,  or  in  any  other  form ;  that  the 
five  London  residents  before  mentioned  had  up  to  that  time  continued  to  act  as 
directors ;  and  that  the  only  addition  that  had  been  made  to  their  number  was,  that 
two  persons  (being  two  more  of  the  parties  against  whom  the  rule  was  moved),  had  for 
sbout  two  years  past  been  associated  with  them  ;  that  on  the  25th  of  February  1840, 
soother  half-yearly  meeting  was  held,  which  was  adjourned  to  the  4th  of  March 
hdlowing,  when  it  was  again  adjourned ;  it  having  been  found  impracticable,  in  the 
helief  of  defendant,  to  procure  on  either  of  those  occasions  the  attendance  of  the 
proprietors,  except  that  of  the  official  parties  or  those  who  assumed  to  foe  such ;  that 
the  said  H.  A.  afterwards  issued  a  prospectus  of  the  company,  dated  May  1841,  in 
which  the  names  of  the  directors  (J.  Esdaile  and  the  six  others)  were  set  forth ;  that 
soother  half-yearly  meetii^  was  held  in  August  1841,  when  no  business  was  trans- 
acted; that  on  the  23d  of  February  1842,  another  half-yearly  meeting  was  held,  when 
die  chairman,  J.  Esdaile,  stated  that,  although  the  legal  number  of  proprietors  was  not 
pr^nt,  he  thought  it  desirable  to  proceed  to  business,  and  accordingly,  in  defiance  of 
^81]  sect.  98  (supra,  p.  275,  n.),  the  meeting  passed  various  resolutions,  and  the  said 
H.  A  read  a  r^mrt  in  which  it  was  stated  that  J.  Esdaile  and  two  of  the  other  parties 
would  go  out  of  the  direction  by  rotation;  hut  that  being  re^ligible  would  ofier 
themselves  for  re-election,  and  they  were  accordingly  re-elected,  and  had  continued 
to  that  time  to  act  as  three  of  the  seven  persons  constituting  the  direction ;  that  a 
hkH-yearly  meeting  was  advertised  for  the  31st  of  August  1842,  but  no  such  meeting 
VIS  held,  the  office  being  closed ;  that  the  report  read  at  the  meeting  of  the  23d  of 
Febniaiy  1842,  contained  a  statement  of  the  receipts  and  expenditure  of  the  company, 
hom  which  it  appeared  that  the  receipts  from  September  1835,  to  December  1841, 
SDOimted  to  26,2131.  28.  6d. ;  that,  with  the  exception  of  a  small  balance  in  hand,  the 
company  had  expended  the  whole  amount  received,  and,  for  the  greater  part  in  a 
QKless  manner,  such  as  salaries,  &c.,  &c. ;  that  the  further  liabilities  of  the  company 
were  stated  to  amount  to  80001.  for  outstanding  bills,  &c. ;  that,  in  the  belief  of  the 
defeodant,  the  proposed  works  for  which  the  act  was  passed  had  never  been  commenced, 
sod  there  was  no  probability  of  tiieir  being  commenced,  the  company  bdng  altogether 
destitute  of  the  necessary  means,  and  their  powers  for  compuluny  purchases  of  land 
hiving  long  since  expired ;  tJiat  the  attorney  for  the  plaintifis,  in  bringing  this  and 
Qthflt  similar  actions,  was  Sir  George  Stephen ;  Ibat  on  the  18th  of  May  last,  and 
vhile  this  and  other  similar  actions  were  pending  the  said  Sir  G.  S.,  as  attorney  for 
tie  stud  H.  A.,  convened  a  meeting  of  the  creditors  of  the  said  H.  A. ;  that  the  defen- 
^tnt  had  been  informed  that  the  said  Sir  G.  S.  proposed  that  the  creditors  should  give 
to  the  said  H.  A.  a  twelve-month's  time  for  the  payment  of  his  debts,  and  represented 
to  soeh  creditors,  that  if  they  woitld  accede  i^S2]  to  such  proposal,  the  said  H.  A. 
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would  be  enabled  to  sa^fy  his  debts  out  of  the  proceeds  of  the  actions  broo^t  at 
the  suit  of  the  company  for  recovery  of  calls ;  that  the  present  was  the  third  action 
brought  against  the  defendant  at  the  suit  of  the  plaintifis  for  calls ;  that  in  the  first, 
whi^  was  brought  in  1839,  the  phuntiffs  withdrew  the  record ;  that  in  the  secopd 
they  were  again  defeated ;  and  that,  although  t^e  defendant  might  obtain  a  Terdict 
in  the  present  action,  he  had  no  remedy  for  recovery  of  his  costs,  the  company  bui^ 
as  far  as  the  defendant  was  aware,  without  any  property  that  could  be  taken  m 
execution,  and,  by  sect.  246  (supra,  p.  276,  n.)  of  the  act,  the  directors  themselvee  are 
exempted  both,  in  person  and  property,  from  all  liabilities  for  payment  of  such  costs ; 
that  the  defendant  having,  in  December  1B41,  received  a  letter  from  the  said  SirG.  S. 
demanding  payment  of  certain  moneys  alleged  to  be  due  from  the  defendant  to  the 
plaintiffs,  the  defendant  wrote  to  the  said  Sir  Or.  S.,  stating  that  he  had  no  shares  on 
which  any  demand  could  arise,  and  that  when  in  1839  the  company  made  a  similar 
demuid,  he  resisted  it,  and  obtained  judgment  in  his  favour  and  a  written  promise 
from  their  solicitors,  that  no  furtJier  proceedings  should  take  place  against  him,  imd 
if  that  were  not  satisfactory,  he  requested  to  be  furnished  witib  the  names  of  the 
directors  in  order  to  bring  the  matter  before  tiiem ;  that  no  reply  was  made  to  dut 
lettor ;  that  ^e  defendant  was  afterwards  served  with  a  copy  of  a  writ  at  the  siut  oi 
the  plaintiffs,  issued  by  Sir  G.  S.  as  their  attorney ;  that  the  defendant  made  a  second 
appucation  for  the  names  of  the  directors  to  the  agent  of  Sir  G.  S. ;  that  all  information 
on  the  subject  was  refused ;  and  that  the  defendant  did  not  then  know  the  names  of 
the  directors,  but  had  since  ascertained  them.  Other  facts  were  then  set  [283]  forth 
to  connect  Sir  G.  S.  with  the  company,  and  to  shew  that  statements  contained  in  the 
prospectuses  issued  by  the  company  from  time  to  time,  were  devoid  of  truth,  and  thit^ 
by  reason  of  the  existing  difficulties.  Sir  O.  S.  had  given  notice  in  the  London  Gazettt 
of  an  intention  on  the  part  of  the  company  to  apply  to  parliament  for  a  bill,  to 
authorise  the  abandonment  of  the  said  line  of  railway,  and  the  substitntion  of  a 
different  line  in  lieu  thereof. 

The  learned  serjeant  urged  that  as  the  company  was  virtually  extinct^  then  wss 
nobody  who  oould  l^jally  authorise  the  attorney  to  proceed  for  calls,  and  that  the 
action  was  for  the  benefit  of  the  secretary  alone.  The  court  having,  therefore,  thoo^ 
reluctantly,  granted  the  rule, 

Talfourd  and  Channell  Serjts.  (with  whom  was  Carey)  now  shewed  cause  upou 
affidavits  of  H.  A.  the  secretary,  of  J.  Esdaile  and  the  other  persons  mentioned  in  the 
rule,  and  of  the  clerk  to  Sir  George  Stephen.  These  affidavits,  besides  containing  a 
denial  of  the  principal  allegations  in  the  affidavits  upon  which  the  rule  had  bwn 
obtuned  and  a  histoiy  of  the  proceedings  of  the  company,  stated  that  the  calls  is 
respect  of  which  the  action  was  brought,  had  been  made,  and  the  proceedings  in  the 

S resent  action  had  been  taken,  by  the  direction  and  with  the  consent  of  the  seven 
ireotors  mentioned  in  the  rule,  who  had  been  duly  elected  according  to  the  proviaious 
of  the  act  It  alao  stated  that  the  writ  of  summons  in  tiie  action  was  issued  on  tho 
6th  of  December  1841,  whioh  was  served,  but  the  writ  and  service  were  afterwards 
set  aside  for  irregularity ;  that  on  the  15th  of  the  same  month  a  fresh  writ 
summons  was  issuwl  and  duly  served ;  that  issue  was  joined  in  the  cause  on  the  13th 
of  May  1842,  and  notice  for  trial  [284]  given  for  the  adjourned  sittings  after  the 
then  next  Trinity  term ;  that  on  the  21st  of  June  1842  the  record  was  passed,  and 
the  cause  was  entered  for  trial,  and  was  appointed  to  be  tried  on  the  I9th  of 
December  then  next ;  that  the  cause  was  afterwards,  owing  to  pressure  of  business 
made  a  remanet  by  consent;  that  the  defendant  had  pleaded  the  following  pleas  (a)— 
first,  never  indebted ;  secondly,  that  defendant  was  not  a  proprietor ;  thirdly,  that 
before  the  calls  in  the  declaration  mentioned  were  made  and  became  due,  at  a  meeting 
of  the  said  compan;^  duly  convened  for  that  purpose,  it  was  resolved  and  agreed  that 
such  of  the  propriefcCHS  as  elected  so  to  do,  and  gave  due  notice  ther^  to  the 
company,  should  he  at  lib^y  to  relinquish  their  shares  and  quit  the  company,  sod 
upon  Uieir  so  doing  should  receive  back  their  quota  upon  the  amount  paid  per  share 
out  of  the  funds  of  the  said  company  then  remaining  in  hand,  after  payment  of 
expenses ;  that  the  defendant  elected  to  quit  the  said  company  accordingly,  and  gave 

(a)  The  record  was  referred  to  by  the  court ;  and  it  appeared  that  the  declaration 
was  in  debt  for  calls,  in  the  form  given  by  the  act  (sect  124),  it  being  stated  that  the 
company  appeared  by  Sir  G.  S.,  their  attorney. 
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doe  Dotice  of  his  intention  so  to  do ;  and  that  the  defendant  had  from  thence  hitherto 
always  been  ready  and  willing  to  quit  the  company,  and  to  execute  all  acts  necessary 
for  that  purpose,  of  which  the  said  company  had  notice ;  but  the  company  refused  to 
allow  him  so  to  do,  and  hindered  and  prevented  him  from  so  doing ; — fourthly,  that 
the  said  company  was  fraudulent  and  ulegal,  and  a  common  nuisance,  and  not  in  any 
way  a  bon&  fide  undertaking.  It  was  also  stated  that  an  act  for  extending  and  enlarging 
wme  of  t^e  provisions  of  the  former  act^  received  t^e  royal  assent  on  the  30th  of 
Jane  1842,  by  which,  after  reciting  the  former  act,  it  was  enacted  that  the  said 
reeited  act,  and  [286]  all  the  proviricms,  matters,  and  things  therein  oontained,  eixept 
BO  &r  as  the  same  were  varied  or  repealed,  should  extend  to  the  latter  act  in  as  full 
s  mimier  as  if  they  had  been  re-enacted  in  the  latter  act,  with  referenoe  to  the  objects 
aod  purposes  thereof.  And  that  at  the  time  the  latter  act  was  passed,  and  for  more 
than  a  year  before,  there  were  only  seven  directors  of  the  company. 

They  contended  that  the  application  was  unfounded  and  unprecedented ;  that  this 
court  having  already  decided  in  The  Thames  Haven  Dock  arid  BaUway  Company  v.  Boge 
(wte,  vol.  iv.  p.  552,  5  Scott,  N.  £.  524,  2  Dowl.  N.  S.  104),  that  the  cUuses  in  the 
act  under  which  tiie  company  was  incorporated,  were  only  directoty  as  to  the  number 
ud  election  of  directors,  would  not  now  decide  upon  motion  that  the  company  had 
DO  legal  existence  or  usurp  the  functions  of  a  court  of  equity,  and  issue  a  perpetual 
inionBtioii  to  restoain  the  company  from  suing  any  party  for  (»lls.  [Erskine  J.  The 
nue  was  gnuited  upon  the  ^und  that  the  attorney  who  iHought  the  action  was  not 
uthorised  by  tile  company  in  so  dcnng,  and  that  it  was  broudit  not  for  the  legitimate 
porpooes  of  the  company,  but  for  the  private  benefit  of  the  secretary.]  These 
suggestions  are  distinctly  disproved  by  the  affidavits  in  answer.  [Tindal  C.  J.  We 
certainly  cannot  try  upon  affidavit  matter  of  fact  which  the  plaintiffs  have  a  right  to 
snbinit  to  the  consideration  of  a  jury.  When  the  rule  nisi  was  granted,  we  did  not 
know  that  the  cause  was  ripe  for  trul ;  and  it  would  not  have  been  granted  but  for 
the  su^estion  that  the  action  was  brought  without  proper  authority.] 

Bompas  Serjt  (with  whom  was  Petersdorff)  in  support  of  the  rule.  The  court 
viU  interfere  in  any  case  [286]  to  prevent  fraud ;  and  will  set  aside  proceedings  that 
have  been  instituted  by  an  attorney  without  authority  ;  Doe  dem.  HaTnmdc  and  Corpora- 
tion of  PlymotOh  v.  Fillis  <2  Chitt  Bep.  170).  fCresswell  J.  The  defendant  has 
called  upon  the  plaintiffii  and  their  attorney  to  shew  cause  why  the  proceedings  in 
the  action  should  be  set  asid&  What  cause  can  they  shew  further  uian  thev  nave 
ikne)  It  appears  distinctly  from  their  affidavit^  that  the  proceeding  were  taken  by 
^e  authority  of  the  seven  directors.]  It  is  submitted  that  these  parties  had  no  power 
to  ^ve  any  such  authority.  The  shareholders  are  not  to  be  at  the  mercy  of  any 
individual  who  chooses  to  sue  them  in  the  name  of  the  company.    The  parties  in 

Jaestion  were  not  directors,  the  company  being  virtually  extinct  [Tindal  C.  J. 
[ow  can  that  be,  when  there  was  an  act  passed  last  year  which  reco^ised  the 
company  1]  The  act  does  not  authorise  t^e  renewed  of  the  company.  [Tindal  C.  J, 
It  must  apply  to  the  existing  company.]  Then  there  is  clearly  no  authority  to  the 
sttomey  to  bring  the  action  under  the  seal  of  the  company  (b) ;  and  if  there  had  been 
no  valid  authority,  the  proper  course  to  adopt  was,  to  apply  to  the  court  to  set  aside 
the  iHTOceedings.  [Tm^  G.  J.  It  nowhere  appears  that  the  appointment  was  not 
under  seal.]  The  ddendant  says  that  the  attorney  was  not  appointed  at  all ;  it  ia 
for  tiie  attorney  to  shew  that  the  appointment^  if  it  existed,  was  a  good  one. 
[Hanle  J.  It  is  quite  consistent  with  the  defendant's  affidavits,  that  the  attorney 
was  ^^inted  under  the  seal  of  the  seven  persons  who,  according  to  the  defendant's 
Btatement,  are  not  directors.  Tindal  C.  J.  This  point  as  to  the  seal  was  not 
mentioned  when  the  rule  was  moved  for.]  It  is  submitted  that  the  attorney  is  bound 
to  shew  a  v^id  appointment  in  all  respects.  The  defendant  is  pre-[287]-vented  by 
the  124th  section  (supra,  p^  276,  n.)  from  raising  the  objection  either  upcm  the  record,, 
or  before  the  jury. 

Tindal  C.  J.  It  appears  to  me  that  the  present  application  fails  upon  two  grounds. 
la  the  first  place  it  is  too  stale.  I  cannot  understand  why  the  defendant  should  lie 
by  till  the  cause  is  ready  for  trial, — and  would  indeed  have  been  tried  before  now, 
bat  for  an  accident, — and  tiken  conies  witli  the  present  api^ication.    It  clearly  appears 

(fi)  See  Andd  v.  The  Mayor  of  Poole,  ante,  vol.  iv.  p.  860,  6  Scott,  N.  K  741 ; 
rithmofigers'  Company  v.  Bobertton,  supra,  p.  131. 
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from  the  affidavits,  that  he  was  aware  of  all  the  circumstances  long  ago,  and  he  oiu^t 
to  have  made  his  application  immediately  upon  the  facts  coming  to  his  knowle^e. 
And  this  applies  with  greater  force  to  the  objection  as  to  the  want  of  an  appoiatmeut 
of  the  attorney  under  seal.  That  objection  should  certainly  have  been  brouj^t  to  the 
notice  of  the  parties  when  the  rule  was  applied  for.  But  upon  this  point  it  seemt 
sufficient  to  say,  that  for  ought  that  appears,  there  may  have  been  a  proper  antbvil? 
under  seal ;  and  unless  something  is  mwdosed  to  shew  there  was  no  soaJ,  I  think  va 
have  a  r^ht  to  assume  that  tiiere  was  one. 

But  independently  of  that,  I  am  of  opinion  that  the  defendant  is  Bubatantially 
■answered  upon  the  merits.  I  agree  that  if  seven  persons  unconnected  with  the 
«omp«iy,  had  authorised  an  attorney  to  bring  an  action  in  the  name  of  the  company, 
it  would  have  been  very  improper,  and  the  court  would  undoubtedly  have  interfered. 
But  the  parties  who  have  given  the  authority  in  this  case  have,  at  least,  acted  as 
■directors.  There  are  many  nice  points  under  the  act  as  to  the  election  of  directors ; 
And  many  of  the  enactments  upon  that  subject  are  clearly  directory  only.  And  if  the 
shareholders  allow  partieB  to  act  in  the  capacity  of  directors,  it  may  be  they  have  no 
right  to  turn  round  in  a  court  of  justice  and  say,  that  such  parties  were  not  [288] 
propeily  elected.  But  I  give  no  opinion  upcm  that,  either  one  way  or  the  other,  as 
the  applicatdon  is  sufficiently  answered  upon  ^e  ot^er  ground.  I  think,  therefiiHr^ 
that  uuB  ease,  which  is  virtually  an  applii^riaon  fimnded  upon  the  alleged  misoonduct 
of  an  attorney — calling  upon  him  to  pay  costs — is  not  one  in  which  we  ought  to 
intofere,  wd  that  if  we  did  so,  it  would  be  taking  away  from  the  company  tiieir  r^t 
to  submit  their  case  to  a  jury, 

Erskine  J.  I  am  of  the  same  opinion.  Where  it  has  happened  that  an  attomer 
has  instituted  proceedings,  and  used  the  names  of  parties,  without  authori^,  the  court, 
upon  application,  has  set  such  proceedings  aside  ;  but  the  application  has  been  with  tbe 
-sanction  of  both  the  plaintiff  and  defendant  In  the  present  case,  when  the  rule  was 
moved  for,  it  was  said  that  the  action  was  brought  in  the  name  of  the  direc^m  of 
the  company ;  that  there  were  no  persons  competent  to  act  in  that  ohanuiter,  and 
■consequently  the  action  was  brou^t  without  the  authority  of  the  company,  sad 
the  attorney  who  had  issued  t^  process,  was  t^e  attorney  to  a  party  who  had  fwmerif 
dieted  as  secretaiy  to  the  company,  the  object  erf  the  action  being  merely  to  raise 
money  for  the  purpose  of  paying  ^e  arrears  of  his  salary.  Certain  parties,  who  it 
.appears  have  been,  and  still  are,  acting  as  directors  of  the  company,  were  called  upon 
to  shew  cause  against  the  rule,  tmd  t^ey  appear  for  that  purpose  by  the  attorney, 
whom  they  say  they  authorised  to  bring  the  action  in  question.  We  have  therefore 
the  fact  of  the  action  being  brought  with  the  authority  of  seven  persons  who  are  acting 
■as  directors ;  and  can  we,  on  a  summary  application  of  this  nature,  institute  an  inquiiy 
whether  they  were  properly  appointed  ?  It  is  assumed,  on  behalf  of  the  defendant, 
that  by  the  124th  section  of  the  first  act,  the  [289]  question  as  to  the  validity  of  their 
appointment  cannot  be  raised,  either  upon  the  record  or  at  the  trial.  Now  that 
section  either  goes  to  exclude  the  question  being  raised  by  the  defendant,  or  it  does 
not  I  iJiink  that  it  does  not ;  but  if  it  does, — the  legislature  having  thought  tiiat  s 
shareholder  ^ould  not  dispute  the  authority  of  the  directors  before  a  jury,— why 
should  he  hare  power  to  do  so  before  the  court  1  The  defendant  ong^t  to  have  talrai 
-care  that  the  company  were  in  a  condition  to  carry  on  the  business. 

Maule  J.  I  am  of  the  same  opinion.  This  is  a  motion  to  sot  aside  the  proceed- 
ings in  an  action,  upon  the  ground  that  the  action  was  not  authorised  by  the  company, 
who  are  the  plaintiffs  on  the  record ;  and  the  further  point  is  now  taken,  that  the 
attorney,  by  whom  the  action  is  brought,  was  not  appointed  under  seal  But  it 
appears  on  the  record  that  the  action  is  brought  by  an  attorney,  and  his  authority,  io 
that  respect,  not  being  denied  by  the  plea,  must  be  taken  to  be  admitted.  Then  the 
parties  acting  as  directors  are  called  upon  to  appear  and  shew  cause  against  this  rule. 
They  have  appeared  by  their  attorney,  and  do  not  repudiate,  but  esqnessly  adqit^  tbe 
action.  This  is  a  sufficient  answer  to  this  application.  It  ia  cmcliuive  taat  t^y  are 
the  plaintift,  and  have  authorised  the  action. 

The  defendant,  a  shfuvholder  in  the  company,  seeks  to  institute  an  inqniiy  into 
their  internal  affairs ;  whidi  pwhaps  it  would  not  be  open  to  him  to  do  at  the  trial ; 
for  it  is  not  competent  to  a  defendant  in  an  action  for  caUs,  to  insist  as  a  d^enoe  that 
every  minute  direction  of  the  act  has  not  been  complied  with.  But  independently  of 
■that^  I  think  this  rule  must  be  discharged  for  this  snort  reason, — ^that  it  was  obtsiiied 

Digitized  by  Google 


PARDOE  V.  TEERITT 


575 


on  the  grouDd  that  the  action  was  not  aathorised  hy  the  company,  and  the  oompany 
now  come  and  say  it  was  authorised  by  them. 

[2903  Crksswell  J.  I  am  entanly  of  the  same  opinion.  If  the  defendant  is  not 
1  shareholder  in  the  company,  no  danger  or  difficulty  is  imposed  upon  him,  as  there 
is  an  end  of  the  claim  aeainst  him,  whether  the  acticm  ia  brought  by  the  directors  or 
not  If  he  is  ashureholaer,  he  ought  at  least  to  have  come  sooner  with  his  application, 
u  he  should  hare  known  the  state  of  the  company.  But  it  is  argued  that  he  may 
eorae  now  and  call  upon  the  court  to  inquire  into  the  authority  of  the  directors, 
because  tho  legislature  hare,  by  the  124th  section  of  the  act,  shut  him  out  from  any 
inquiry  at  another  period,  or  in  another  manner,  by  preventing  him  from  pleading  that 
the  calls  were  not  duly  made,  or  that  the  directors  were  not  duly  appomted.  But  I 
agree  that  if  he  is  precluded  from  raising  t^is  question  before  the  jury  or  upon  the 
record,  that  ia  no  reason  why  he  should  do  so  in  this  summary  way. 

The  rule  was  obtained  upon  a  suggestion  that  the  company  were  not  suing.  It 
appears  clearly  however  that  they  are  suing — that  the  seven  parties  who  have  for  some 
tnne  been  acting  as  directors,  have  sanctioned  the  proceedings  in  the  present  action — 
and  these  parties  being  called  upon  appear  to  the  rule  expressly  say  that  the  action 
vas  Wught  by  their  direction. 

Bnle  discharged  with  costs. 

Bompas  Serjt.  afterwards  applied  for  leave  to  plead  the  matters  stated  in  the 
defeoduit's  affidavits  so  as  to  raise  the  question  on  the  record ;  but  the  court  refused 
the  application  after  there  had  been  so  full  a  discussion,  as  the  facts  must  all  have 
been  known  to  the  defendant  at  the  time  he  pleaded ;  that  the  real  merits  in  the 
case  were,  whether  or  not  the  defendant  was  a  shareholder  in  an  existing  company. 

The  learned  aerjeant  therefwe  took  nothing. 


Hie  jurat  of  a  joint  affidavit  must  shew  that  t^he  deponents  were  severally  sworu. 

DowUng  Serjt.,  on  a  former  day  in  this  term  (16th  of  Januaiy),  obtained  a  rule 
nn  to  set  aside  a  distringas,  upon  the  joint  affidavit  of  two  illiterate  persons  (a),  the 
jurat  of  which  was  as  follows  : — 

"Swnn,  at  Clare,  in  the  county  of  Suffi3lk,  the  23d  day  of  Januaiy  1843,  being 
rad  over  to^  uid  ftdly  understood  by,  the  said  Joseph  Price  and  Anna  Maria  Price. 


Talfourd  Serjt.  now  shewed  cause.  After  reading  and  commenting  upon  the 
affidavits,  he  raised  an  objection  to  the  form  of  the  jurat,  as  not  being  conformable  to 
Uie  E.  M.  37  G.  3,  r.  1  {b).  It  should  have  stated,  tiiat  the  parties  were  severally 
nrom,  the  affidavit  being  read  over  to  them,  &c. 

Devlin^  Serjt^,  who  was  to  have  supported  the  rule,  was  called  upon  by  the  court. 
The  jurat  is  substan-[292]-tiaIly  in  compliance  with  the  rule  of  court.  It  appears 
inmi  the  body  of  the  affidavit  that  it  was  joint,  as  it  is  stated  that  the  parties 
"serendly  made  oath  and  say,"  Sec  [Maule  J.  But  it  does  not  appear  from  the 
jorat  that  the  affidavit  was  severally  sworn.  "  Sworn  "  does  not  mean  sworn  by  both. 
Ai  it  stands,  it  may  be  tiiat  one  of  them  did  not  swear  it,  and  it  is  impossible  to 
"J  Thich.]   The  objection  at  all  events  is  taken  too  late ;  it  has  been  waived  by  the 


jo  See  R.  K  31  G.  3.    4  T.  R  284. 

(b)  "  It  is  ordered,  that  from  and  after  the  first  day  of  next  term,  upon  every 
affidavit  sworn  in  this  court,  or  before  any  judge  or  commissioner  thereof,  and  made 
by  tro  or  more  deponents,  the  names  of  the  several  persons  making  such  affidavit 
*uU  be  written  in  tiie  jurat ;  and  that  no  affidavit  be  read  or  made  use  of  in  any 


or  erasure.'*  This  was  a  rule  of  the  court  of  K.  B.  A  similar  rule  was  made  in  the 
Exchequer  T.  1  G.  4.  And  it  is  stated  in  3  M.  &  P.  559  (H&ulden  v.  Fasstm),  that 
^  nme  jRactice,  ^ough  not  prescribed  by  rule,  obtains  in  wa  court 


[291]   Pabdoe  «l  Tebbtit.   Jan.  31,  1843. 


"Before  me. 
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fact  of  the  other  side  having  gone  into  the  merits.   [Tindal  C.  J,   It  is  perhaps  an 
objection  that  the  court  are  hound  to  notice.] 
Per  curiauL   Bnle  discharged  {a)\ 


Thobcas  Rogers  v.  John  Peter  Holloway.   Jan.  31,  1843. 

The  court  refused  to  dischar^  a  judge's  order  (made  under  the  1  &  2  Yict^  c  110^  s.  14) 
to  charge  stock  standing  in  the  names  of  trustees  for  the  defradant — ^The  stock  had 
been  transferred  into  the  names  of  the  trustees  by  a  deed  of  settlement  msde 

Eursnant  to  an  order  of  the  court  of  Chancery.  Quare,  wheUier  a  oourt  d  omnmoo 
kw  had  jurisdiction  to  interfere  in  die  mattOT. 

By  a  deed  of  settlement,  dated  the  26th  of  July  1839,  and  made  pursuant  to  u 
order  of  the  court  of  Chancery,  dated  the  22d  of  March  1839,  between  John  Peter 
Holloway,  of  the  first  part,  Harriot  Holloway  (his  wife),  of  the  second  part,  and 
Clement  [293]  Dale,  Ptulip  James  Cfaabot,  and  luchard  hake,  of  the  third  part^  two 
sums  of  13971.  2b.  Id.  bank  three  per  cent,  consolidated  [annuities,  and  44891.  10s.  9d. 
reduced  three  per  cent,  annuities,  and  the  dividends,  interest,  or  annual  produce 
thereof,  were  transferred  into  the  names  of  the  said  C.  D.,  P.  J.  C,  and  R  L.,  upon 
trust  to  pay  the  dividends  and  annual  produce  of  the  said  trust',  stocks,  or  fiuid^  sod 
premises  thenceforth  to  arise,  or  become  payable  thereon,  unto  the  said  J.  P.  Holloway, 
*'  until  the  said  J.  P.  H.  should  become  l»nkrupt  or  insolvent,  or  should  assign,  idioi, 
incumber  or  dispose  of  the  said  dividends,  and  annufU  produce  or  any  part  ^mat; 
and  upon  trust,  that  in  case  the  said  J.  P.  H.  should  miuce  any  assignment,  afa'enstioB, 
incumorance  or  other  disposition  of  or  affecting  the  dividentu  and  annual  prodote  of 
the  said  trust  funds  and  premises,  or  an^  part  thereof,  or  in  case  a  fiat  in  bankmptCT 
or  a  commission  of  bankrupt,  should  be  issued  against  him,  under  which  he  sboaa  be 
declared  a  bankrupt,  or  in  case  he  should  take  the  benefit  of  any  act  for  the  relief  d 
insolvent  debtors,  then,  and  in  any  or  either  of  the  aforesaid  cases,  and  in  case  tfae 
said  H.  H.  should  be  then  living,  and  in  the  event  of  the  death  of  the  said  J.  P.  E 
leaving  the  said  H.  H.  him  surviving,  upon  trust  to  pay  the  dividends  or  amstl 
jffoduce  of  the  said  stock  or  funds,  and  premises,  from  time  to  time  when  and  as  tiie 
same  should  become  due  and  be  received  into  the  proper  hands  of  the  said  H.  E,  for 
and  during  her  natural  life,  for  her  own  separate  use  and  benefit,  free  from  the 
control,  debts  and  engagements  of  the  said  J.  P.  H.>  and  that  her  receipts  sboold 
be  good  diachu*ge8  for  t£e  same,"  &o. ;  vith.  a  similar  trust  for  the  chUdxen  in  csie 
the  nusband  should  survive  the  wife. 

On  the  7th  of  September  1841  the  defenduit,  J.  P.  H.,  being  then  in  custody,  0» 
following  order  was  (294]  made  in  this  cause  by  Wightman  J.^)>,  on  tiie  aj^itustioD 
of  the  plaintiff : — 

(ay  In  Lackington  v.  Atherkntf  Bompas  had  obtained,  in  the  same  term,  a  rule  nisi 
for  judgment  as  in  case  of  a  nonsuit  upon  a  joint  affidavit,  the  jurat  being  in  this 
form  : — "  Sworn  in  court  in  Westminster  Hall,  ^is  24th  day  of  January  1843,  before 
me,  C.  Cress  well." 

Chuinell  Serjt  took  the  same  objeotion  as  was  taken  in  the  principal  case,  ud 
dted  Eoulden  v.  Fasson,  6  Bngh.  236,  3  M.  &  P.  659,  supra,  291,  n.,  but  he  sooepted 
a  peremptoiy  undertaking. 

(ay  Under  the  provisions  of  1  &  2  Vict  c.  110, 

S.  14  enacts  "  that  if  any  person  against  whom  any  judgment  shall  have  bees 
entered  up  in  any  of  Her  Majesty's  superior  courts  at  Westminster  shall  hare  acf 
government  stock,  funds  or  annuities,  or  any  stock  or  shares  of  or  in  any  puMC 
company  in  England  (whether  incorporated  or  not),  standing  in  his  name  in  hie  own 
right,  or  in  the  name  of  any  person  in  trust  for  him,  it  shall  be  lawful  for  a  judge  of 
one  of  the  superior  courts,  on  the  application  of  any  judgment  creditor,  to  oriier  ttat 
such  stock,  &c.,  or  such  of  them  or  such  part  thereof  respectively  as  he  sh^  tiunk  St, 
shall  stand  charged  with  the  payment  of  the  amount  for  which  judgment  shall  haw 
been  so  recovered,  and  interest  thereon,  and  such  order  shall  entitle  the  judjiiD^ 
creditor  to  all  such  remedies  as  he  would  have  been  entitled  to  if  such  cba^  bis 
been  made  in  his  favour  by  the  judgment  debtor ;  provided  that  no  proeeedio^ 
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[296]  "  nwmat  Bogm  t.  /oAn  Pder  ffsUaway. — Upon  reading  the  affidavit,  &c., 
and  upon  hearing  the  attorneys  for  the  plaintiff  and  the  defendant,  and  the  trustees 
after-named,  I  do  order  that  the  sum  of  44S91.  lOs.  9d.  reduced  three  per  cent. 
annuitieB,  and  also  the  dividends,  interest  or  annual  produce  thereof  standing  in  the 
names  of  Clement  Dale,  Philip  James  Chabot,  and  Richard  Lake,  and  the  sum  of 
13971.  2s.  Id.  consolidated  three  per  cent,  annuities,  interest,  and  annual  produce 
thereof,  standing  in  the  names  of  t^e  sfud  C.  D.,  the  said  P.  J.  C,  and  the  said  B.  L., 
shall  stand  chained  with  the  payment  of  the  sum  of  2971.  ITs.,  damages  and  costs  in 
this  action,  with  interest  thereon,  at  the  rate  of  four  pounds  per  cent^  per  annum, 
from  the  13th  of  May  1841,  on  which  day  jud^ent  was  entered  up." 

Hiis  order  was  duly  lodged  at  the  Baxk  (rf  England. 

On  tibe  13th  of  Augost  1842  J.  P.  H.  obtained  his  discharge  under  the  insolvent 
dditors'  act^  the  debt  mentioned  in  the  above  order  b«ng  inserted  in  his  schedule. 
The  tnistees  afterwards  applied  to  Creaswell  J.,  to  rescind  the  above-mentaoned  order, 
on  the  ground  that  the  d^endant  had  taken  the  benefit  of  the  insolvent  debtors'  act. 
His  lordship,  however,  aft«r  taking  time  to  consider,  declined  to  interfere. 

[296^  Sir  T.  Wilde  Serjt  in  last  Michaelmas  term  (23d  November)  applied  for  a 
nW  calling  upon  the  plaintiff  to  shew  cause  why  the  said  order  should  not  be  dis- 
diarged — either  uncondition^y,  or — on  payment  by  the  trustees,  under  the  settle- 
ment of  the  26th  of  July  1839,  to  the  f^ntiff  or  hu  attorney,  of  the  amount  of  the 
charge  which  the  court  should  adjudge  the  plaintiff  to  be  entitled  to  under  the 
saadordo:. 

The  affidavit  u^n  which  he  moved  detailed  the  above  facts,  and  also  stated  that 
H.  B,  was  still  livmi^  and  that  since  the  adjudication  application  had  been  made  at 
tte  bank,  on  behalf  oi  ihe  trustees  of  the  settlement,  ior  payment  of  the  dividends 
doe  in  reject  of  the  said  sums,  which  was  refused  in  consequence  of  the  order  of 
l^^taian  J. 

pfaule  J.    If  the  stock  is  improperly  charged,  is  not  tiie  oourt  of  ChancOTy  the 

k  taken  to  have  the  benefit  of  such  charge  until  after  the  ezpinUaon  of  six  calendar 
iDonths  from  the  date  of  such  order." 

8.  15.  "Id  order  to  prevent  any  person  against  whom  judgment  shall  have  been 
oUained  from  transferring,  receiving  or  disposing  of  any  stock,  funds,  annuities  or 
dares  hereby  authorised  to  be  charged  for  the  benefit  of  the  judgment  creditor  under 
the  order  of  a  judge,  be  it  further  enacted,  that  every  order  of  a  judge  charging  any 
goremment  stock,  funds,  or  annuities,  or  any  stock  or  shares  in  any  public  company, 
under  this  act,  shall  be  made  in  the  first  instance  ex  parte,  and  wimout  any  notice  to 
the  judgment  debtor,  and  shall  be'  an  order  to  shew  cause  only ;  and  such  order, 
aoy  government  stock,  funds  or  annuitieB  standing  in  the  name  of  the  judgment 
debtor  in  his  own  right,  or  in  the  name  of  any  person  in  trust  for  him,  is  to  be  affected 
by  such  order,  shall  restrain  the  governor  and  company  of  the  Bank  of  England  from 
pemiittang  a  transfer  of  such  stock  in  the  mean  time,  and  until  such  order  shall  be 
Btade  absolute  or  discharged ;  and  if  any  stock  or  shares  of  or  in  any  public  company 
*taodiDg  in  the  name  of  uie  judgment  debtor  in  his  own  right,  or  in  the  name  of  any 
persoQ  in  trust  for  him,  is  or  are  to  be  affected  by  any  such  order,  shall  in  like  manner 
Kstiain  siich  public  company  from  permitting  a  transfer  thereof ;  and  that  if,  after 
Botiee  <A  such  order  to  the  person  or  persons  to  be  restndned  thereby,  or,  in  case  of 
Mpomtaons,  to  any  authorised  agent  of  such  corporation,  and  before  the  same  order 
mil  be  discharged  or  made  absolute,  such  corporation  or  person  or  persons  shall 
pnut  any  such  transfer  to  be  made,  then  and  in  such  case  the  corporation  or  person 
or  persons  so  permitting  such  transfer  shall  be  liable  to  the  judgment  creditor  for  the 
n&e  or  amount  of  the  property  so  charged  and  so  transferred,  or  such  pwt  thereof 
ttmay  be  sufilcient  to  satisfy  his  judgment ;  and  that  no  disposition  of  the  judgment 
debtor  in  the  mean  tame  shall  be  valid  or  effectual  as  against  the  judgment  cr^tor ; 
and  further,  that,  unless  the  judgment  debtor  shall  within  a  time  to  be  mentioned  in 
mch  order  shew  to  a  judge  of  one  of  the  said  superior  courts  sufficient  cause  to  the 
wotrary,  the  sud  order  Mall,  after  proof  of  notice  thereof  to  the  judgment  debtor, 
lua  attorney  or  agent,  be  made  absolute  :  Provided  that  any  such  judge  ^all,  upon  the 
plication  cA  the  judgment  debtor,  or  any  person  interested,  have  rail  power  to  dis* 
waixe  or  vary  sudi  order,  and  to  award  such  costs  npon  such  application  as  he  may 
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pn^ker  tribunal  in  which  to  seek  for  a  remedy  t  The  act  does  not  give  any  appeal 
from  the  judge's  order  to  die  common  law' courts.]  In  temu  it  does  not  give  any 
jurisdiction  to  make  an  order  charging  the  stock  to  the  court  in  which  the  judgmoit 
is  obtained,  and  it  would  seem  that  such  court  has  no  power  to  make  such  an  order; 
Broom,  v.  Bamf&rd  (9  M.  &  W.  42,  1  Dowl.  N.  S.  361) ;  but  the  juc^'s  order,  vhidi 
is  made  in  an  action  in  this  court,  must  be  subject  to  the  revision  of  this  court  in  the 
same  manner  as  any  other  order.  If  the  court  declines  to  review  the  judge's  order 
the  parties  must  be  driven  to  the  tardy  and  expensive  remedy  of  a  suit  in  equi^  in 
order  to  obtain  the  payment  of  the  dividend  to  Mr.  HoUoway.  [Maule  J.  How 
does  the  order  affect  the  payment  of  the  dividends  1]  It  charges  the  dividodi 
incidentally ;  though,  in  terms,  it  only  applies  to  the  stock.  [Haule  J.  There  maj 
be  this  difficulty,  that  although,  where  an  order  is  made,  the  court  of  Chancery  may 
be  tJie  proper  tribunal  to  review  it^  yet  ^97]  where  an  order  is  reused  there  mi^ 
be  no  appeal,  unless  there  is  one  to  the  court  in  which  tbe  judgment  was  obtuned 
Erskine  J.  By  the  sixth  section  of  the  act  an  appeid  is  expreai^  given  to  the  oomt 
in  tiie  case  of  a  judge's  order  made  under  sect  3.] 

The  court  granted  a  rule  nisi  in  the  terms  prayed,  against  which 

Shee  Serjt  now  shewed  cause,  upon  an  affidavit  stating  that  the  said  deed  of 
settlement,  aitJiough  made  uid  executed  with  the  approbation  and  under  t^e  asDctkHi 
and  order  of  the  court  of  Chancery,  in  a  suit  depending  in  that  court,  yet  such  smt 
was  a  friendly  suit,  to  which  the  plaintiff  as  one  of  the  creditors  of  the  defeodut  at 
that  time  was  no  party,  nor  were  any  other  of  the  then  existing  creditors  <A  the 
defendant  parties  hereto ;  that  the  defendant  was  indebted  to  several  creditcHH  in 
lar&fe  sums  at  the  time  of  t^e  said  deed  of  settlement  being  so  prepared  and  exeentod, 
And  that  amongst  other  creditors,  the  defendant  was  at  that  tdme  indebted  to  tlw 
plaiutaff  in  the  amount  of  the  debt  for  which  this  action  was  oommenoed ;  thit  uoh 
deed  of  settlement  was  made  and  executed  witJiout  ray  valuable  oonsidaaticn  ^ 
or  given  to  the  defendant,  or  any  consideraticm  suffioirait  to  sustain  the  same  i^mt 
the  defendant's  creditors  generally,  and  that  the  same  was  made  and  executed  witli  t 
view  by  the  defendant  and  H.  H.  his  wife  respectively  to  defraud  and  hinder  ud 
delay  the  plaintiff,  and  other  the  creditors  of  tne  defendant,  in  their  just  and  lawfol 
debts ;  that  the  plaintiff  had  filed  his  bill  in  the  court  of  Chancery  a^nst  t^e  defen- 
dant and  Harriot  his  wife,  the  said  C.  D.,  P.  J.  C,  and  R.  L.,  and  Samuel  Stoi^ 
provisional  assignee  of  the  estate  and  effects  of  the  defendant,  praying  tiiat  notwi^ 
standing  such  deed  of  settlement  above  mentioned,  the  plaintiff  mi^t  be  paid  and 
Batisfiea  the  [298]  said  judgment  debt  of  297L  17s.,  and  also  the  interest  doe  in 
respect  thereof,  mentioned  in  the  order  of  the  7th  of  September  1841,  or  wbidi  had 
since  accrued  and  arisen,  or  might  thereafter  accrue  or  arise  from  or  in  respect  d  the 
said  sum  of  44891. 10a.  9d.  reduced  annuities,  and  1397L  2s.  Id.  consoUdirfwfaiuuiitia; 
And  that  subpoenas  to  appear  had  been  obtained  on  the  part  of  the  plabitiff  in  the  said 
suit  in  Chancery,  ctdling  on  the  defendants  to  appear  sod  answer  the  said  Ul^  and 
that  such  subpcenas  had  been  duly  served. 

The  learned  serjeant  observed,  that  although  nothing  was  said  in  the  act  as  to  tbe 
revision  of  the  judge's  order  by  the  court  he  would  not  dispute  their  general  juris- 
diction, in  a  case  where  the  parties  had  come  quickly ;  but  they  had  not  done  bo 
in  this  case ;  and  therefore  the  question  could  not  be  entertained.  And  furthu  u 
to  that  part  of  the  rule  by  which  it  was  sought  to  limit  the  operation  of  the  learned 
judge's  order,  it  would  open  the  whole  question  as  to  the  validity  of  the  settlement, 
tor  which  this  court  was  not  the  proper  tribunal 

Bompas  Serjt  in  support  of  the  rule.  Under  the  fourteenth  sectuHi  the  jni^ 
oould  only  charge  the  interest  of  the  judgment  debtor  under  the  settlement;  m  w 
same  manner  as  if  the  judgment  debtw  were  a  tenant  fen*  life  with  remaindo'  over, 
^e  sheriff  could  only  take  his  life  interest  in  execution  under  the  thiiteoith  seetuB- 
[Tindal  C.  J.  That  section  expressly  provides  that  "  every  judgment  creditw  ahifl 
have  such  and  the  same  remedies  in  a  court  of  equity  against  the  hereditaments  so 
charged  by  virtue  of  this  act  oi*  part  thereof,  as  he  would  be  entitled  to  in  case 
the  person  against  whom  such  judgment  shall  be  entered  up  had  power  to  chai|;e  tlie 
same  hereditaments,  and  had,  by  writing  under  his  hand,  agreed  to  charge 
with  the  amount  of  such  jud^ent  debt  and  interest  there-£2991-on.  Maule  J. 
And  the  fourteenth  8ecti<ni  enacts  that  "such  rader  shall  entitle  the  judgment 
cieditor  to  all  such  remedies  as  he  would  have  been  entitled  to  if  such  obugB  w 
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been  made  in  his  favour  fay  the  judgment  debtor."]  The  order  in  this  case  charges 
tlu  itoek  generally.  [Maule  J.  Omy  to  the  same  extent  that  the  debtor  could  chaige 
it;  aid  he  oould  not  charge  it  otherwise  than  by  giving  the  creditor  a  remedy  in  a 
coivtof  equity.]  The  order  is  not  limited  to  the  debtor's  interest,  but  charges  the 
stock  generally,  in  terms.  [Tindal  C.  J.  But  not  in  effect.]  It  was  intended  to 
give  the  judgment  creditor  the  same  power  over  the  stock  as  over  the  real  estate  of 
the  debtor.  [Erskine  J.  It  does  not  appear  that  the  bank  has  any  power  to  tnuisfer 
^  stockj  There  is  no  stock  at  present  standing  in  the  name  of  John  Peter  Hollo- 
ny.  ^ndal  C.  J.  Then  you  not  hurt.]  Mrs.  HoUoway  will  not  be  able  to  get 
her  dlTidends,  as  the  property  is  bound  by  the  order. 

Tindal  C.  J.  If  we  entered  into  die  matter,  it  appears  we  should  have  to  settle 
a  eompUeated  question  of  equity ;  and  tiuit  we  oaanot  do  (a). 

Per  ooriam.   Rule  discharged. 

[300]  Albxandkr  v.  Townlky.  Jan.  20,  1843. 

A  plea  (in  assumpsit)  setting  out  three  commissions  of  bankrupt  against  the  plaintiff, 
one  fiat  and  two  discharges  under  insolvent  debtors'  acts,  and  alleging  that  the 
plaintiff's  estate  did  not  on  any  occasion  produce  Ids.  in  the  pound,  is  bad  for 
dapUeity. — The  court  permitted  the  defendant  to  amend  on  payment  of  costs,  but 
rsnued  to  allow  him  to  plead  the  various  bankruptcies,  &o.  in  several  pleas. 

Assumpsit  upon  four  bills  of  exchange  drawn  by  the  plaintiff,  payable  to  his  own 
order  and  accepted  by  the  defendant  The  declaration  also  contuned  a  count  upon 
ao  account  stated. 

Plea :  that  before  the  accruing  of  the  several  causes  of  action,  to  wit,  on  the  30th 
of  October  1809,  and  from  thence  continually  until  the  suing  out  of  the  commission  of 
bsnkrapt  thereinafter  mentioned,  the  i^aintiff  was  a  broker  and  a  trader  within,  and 
Hcoiding  and  subject  to,  the  laws  and  statutes  then  in  force  oonceming  bankrupts, 
and  during  all  that  time  did  exercise  the  trad^  of  a  broker,  and  sought  his  living  by 
^jiog  and  selling ;  md  the  plaintiff  so  exercising  the  said  txade,  and  being  such 
trader,  and  seeking  his  living  as  aforesaid,  on  the  day  and  year  aforesaid,  became  and 
*88  indebted  to  one  Aaron  Norton  in  1001.  and  upwards,  and  was  also  indebted  to 
other  persons  in  other  large  sums  of  money,  and  the  plaintiff  being  so  indebted,  and  so 
exercising  the  said  trade,  and  being  such  trader  and  seeking  his  living  as  aforesaid,  after- 
wards, to  wit,oii,&c.,  the  said  debt  to  Norton  and  the  said  other  debts  being  then  unpaid, 
became  and  was  a  bankrupt  within  the  true  intent  and  meaning  of  the  several  statutes 
and  laws  then  in  force  couceming  bankrupts ;  and  thereupon,  afterwards,  to  wit,  on, 
ftc,  a  oommission  of  bfuiknipt  under  the  great  seal,  bearing  date,  &o.,  grounded  upon 
the  petition  oi  Norton,  was  duly  awarded  and  issued  a^nst  the  plaintiff,  directed,  &o., 
hy  which  commission,  Sec,  by  virtue  of  which  commission,  and  by  force  of  the  statutes, 
the  major  part  of  the  commissioners  named  in  [301]  the  said  cfmimisBion  having 
sererally  and  respectively  duly  taken  the  oath,  &c.,  afterwards,  on  the  25th  of 
Xovember,  in  the  year  aforesaid,  did,  in  due  form  of  law,  find  that  the  plaintiff  had 
become  a  bankrupt  within  the  true  intent  and  meaning  of  the  said  statutes,  before 
date  and  issuing  forth  of  the  said  commission,  and  did  then  declare  and  adjudge 
him  to  be  a  bankrupt  accordingly ;  that  on  the  said  25th  of  November,  in  the  year  last 
aforesaid,  due  notice  was  given  and  published,  &c.,  and  that  he  had  been  declared  and 
adjudged  a  bankrupt  thereon,  and  required  to  surrender  himself ;  that  the  several 
taaeUDffs  were  duly  appointed  for  the  plaintiff  to  surrender  himself,  &c. :  and  the 
pbintm  duly  surrendered  himself  to  the  major  part  of  the  said  commissioner,  and 
sobmitted  himself,  &c. ;  and  at  the  last  oi  uie  said  meetings,  to  wit,  on  the  6th  id 
Januaiy  1810,  &iudied  his  examination  npon  oatii  before  the  major  part  <^  the 
Mid  oommiBsioners ;  and  the  plaintiff  afterwards,  to  wit,  on  the  Otii  of  Deoember  1810, 
doly  obtained  his  certificate  of  conformity  under  the  said  commission,  which  ca*tificate 
^ftowards,  to  wit,  on  the  day  and  year  last  aforesaid,  was  duly  allowed,  &c.,  never- 
theless the  estate  of  the  plaintiff,  under  Uie  said  commission,  did  not  produce,  nor 
hath  it  as  yet  produced,  sufficient  to  pay  every  creditor  under  tiie  said!^  commission 

(a)  Vide  Tvdcer,  In  re,  ante,  vol  i.,  p^  619,  voL  iv.  p.  1079.  Tadcer  v.  /nmon,  ante, 
yd  iv.  p.  1049, 1078,  n. 
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15s.  in  the  pound  on  the  amount  of  their  several  debts  proved,  &c. :  that  afterwards, 
asxd  after  the  issuing  of  the  said  commission,  and  before  the  accruing  of  the  seveml 
causes  of  action  in  the  declaration  mentioned,  to  wit,  on  the  3l8t  of  October  1817,  the 
plaintiff  was  actually  a  prisoner  in  the  custody  of  the  marshal  of,  &c.,  at  the  suit  U 
one  Kobert  Wardell  and  others,  his  creditors,  wilJiin  the  meaniDg,  &c.,  and  did, 
aooording  to  the  directions  and  provisions,  &c.,  apply  by  petition,  in  a  summaiy 
"wajy  to  the  court  for  relief  of  insolvent  debtors  for  his  discharge  from  such  ^08] 
Goatody  as  aforesaid,  accordiD|;  to  the  provisions  of  tiie  said  act ;  whidi  petition  was 
duly  subscribed  by  tJie  plaintiff,  and  was  forthwith  afterwards,  to  wit,  on  the  17th  (rf 
November  1817,  filed  in  the  said  court,  pursuant,  &c. ;  that  the  plaintiff  did  afterwards, 
to  wit,  on  the  17th  of  December  1817,  duly  execute  a  conveyance  and  assignment  to, 
&c.,  then  being  the  provisional  assignee  of  the  couH,  in  such  form  as  required  by  the 
statute  in  that  case  made  and  provided,  of  all  the  estate,  &c.,  except,  i&c.,  and  of  sU 
debts  due  or  growing  due  (vide  Ford  v.  Dabbs,  post,  309)  to  the  plaintiff ;  that  the  said 
court  for  the  relief  of  insolvent  debtors,  being  of  opinion  that  the  plaintiff  was  entitled 
to  the  benefit  of  the  last-mentioned  act,  did  afterwards,  to  wit,  on,  &c.,  order 
and  adjudge  that  he  was  so  entitled,  and  the  plaintiff  was,  by  the  said  order  and 
adjudication,  ordered  and  adjudged,  to  be  discharged  by  virtue  of  the  said  act  from 
custody,  and  from  the  said  debt  of  Wardell,  and  other  debts  and  demands  of  the 
plaintiff's  creditors  in  that  order  specified ;  and  that  tJie  estate  the  plainta^  under 
the  said  discharge,  assignment,  or  conveyance,  did  not  moduce,  nor  nath  it  as  yet 
produced,  sufficient  to  pay  every  creditor  from  whose  debt  the  said  pliuntiff  was  w 
discharged  as  aforesaid,  15s.  in  the  pound  on  the  amount  of  that  debt.  The  plea 
then  set  out  a  second  bankruptcy  of  the  plaintiff  as  a  coach-master  in  1821,  and 
alleged  that  the  plaintiff  obtained  his  certificate,  and  that  his  estate  did  not  ]Hodiic8 
15s.  in  the  pound.  The  plea  then  set  out  a  third  bankruptcy  of  the  plaintiff,  as 
a  stable-keeper  and  horse-dealer,  in  1831,  and  alleged  that  the  plaintiff  obtained  his 
certificate,  and  that  his  estate  did  not  produce  15s.  in  the  pound.  The  plea  then 
set  out  a  fourth  bankruptcy  of  the  plaintiff,  as  a  horse-dealer,  in  1836,  imd  allied 
that  thereupon  afterwards,  to  wit,  on  the  19th  of  December  1836,  the  r303]  Ki^ 
Hon.  Charles  Christopher  Lord  Cottenham  then  being  Lord  High  Chancellor  of  Great 
Britain,  u]>on  reading  the  petition  made  to  him  by  White  (a  crraitcn:  in  lOOL),  agaiut 
the  plaintiff,  and  White  having  made  such  affidavit,  and  given  such  bond  as  bf 
law  are  required,  duly  made  and  issued  his  the  said  Chancewfr's  fiat  in  banknote, 
under  his  hand,  and  directed  to  the  court  of  Bankruptcy,  and  whereby  the  said  Lord 
Chancellor  then  authorised  White  to  prosecute  his  said  complaint  in  the  said  court  of 
Bankruptcy  (prout  patet) ;  and  that,  by  virtue  of  the  said  fiat,  and  by  force  of  liie 
statute  in  such  case  made  and  provided,  J.  S.  M.  Fonblanque,  £sq.,  then  being  a 
commissioner  of  the  said  court  of  Bankruptcy,  and  appointed  by  virtue  of  the  nid 
statute,  and  having  duly  taken  the  oath  in  the  presence,  &c.,  to  wit,  on  the  20th  of 
December  1836,  did,  in  due  form  of  law,  find  and  adjudge  that  the  plaintiff  had  become 
a  bankrupt  accordingly,  &o.  before  the  issuing  of  the  said  fiat,  sad  did  thereapm 
adjudge  and  declare  him  to  be  a  bankrupt  accordingly  (prout  patet) ;  that  before  and 
at  the  time  of  the  making  of  the  said  adjudication  one  A.  K  Belcher  was,  and  from 
thence  hitherto  hath  been,  and  still  is  one  of  the  official  assimees  of  ^e  said  court  of 
Banknmtcy ;  that  afterwards,  to  wit,  on  the  said  26th  of  December  1836,  tiie  snd 
J.  S.  MT  Fonblanque,  Esq.,  so  being  such  commissioner  as  aforesud,  by  writing  under 
his  hand,  appointed  Belcher  to  be  uie  official  assignee  of  the  estate  and  effects  tlie 
plaintiff  under  the  said  fiat,  to  act  with  the  assignee  or  assignees  to  be  thereafter 
chosen  by  the  creditors  of  the  said  bankrupt  (prout  patet  per  memorandum  of  the 
appointment).  The  plea  then  alleged  the  publication  of  a  notice  in  the  London  G^2xHf, 
the  appointment  of  meetings,  that  the  said  White  was  chosen  creditors'  assignee,  that 
the  plaintiff  duly  surrendered,  and  that  his  estate  did  not  produce  ISs.  in  toe  poond. 
The  plea  £304]  then  set  out  a  second  petition  by  the  plaintiff  to  the  Insolvent  Debton' 
Court,  and  his  discharge  from  custody  thereon  in  1837,  and  that  his  estate  did  not 
produce  15s.  in  the  pound.  Averment,  that  the  several  causes  of  action  in  the  deoUra- 
tion  mentioned,  and  each  and  every  of  them,  did  accrue  to  tJie  plaintiff  after  the  several 
bankruptcies  uid  insolvencies  thereinbefore  in  Uiat  plea  particularly  mentioned  and 
set  forth.  Verification. 

Special  demurrer,  assigning  for  causes,  amongst  others,  that  the  plea  was  doable 
and  multifarious,  as  it  stated  and  relied  on  three  several  commissions  of  bankrupt 
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against  the  plaintiff,  one  fiat  in  bankruptcy  against  the  plaintiff,  and  two  several 
petitions  by  him  for  his  discharge  as  an  insolvent  debtor,  under  each  of  which  his 
estate  was  alleged  not  to  have  produced  sufficient  to  pay  his  creditors  thereunder 
respectively  the  sum  of  16s.  in  the  pound,  and  stated  and  relied  on  the  proceedings 
tmder  or  in  consequence  of  the  said  oommiBsions,  fiat,  and  petitions ;  whereas  it  would 
have  been  a  sufficient  answer  to  the  action  if  the  defendant  had  properiy  shewn  and 
had  relied  on  any  two  of  the  said  commissionB  and  the  proceedings  thereupon,  or  any 
of  the  said  commissions,  and  the  said  fiat^  and  the  proceedings  thereupon  respectively, 
or  the  said  fiat  and  any  previouB  one  ai  the  said  petitions,  and  the  proceedings  there- 
Qpon  res^tively — ^t^t  uie  defendant  endeavoured  to  embarrass  the  plaintiff  by  stalane 
and  relying  on  many  matters  unnecessarily,  to  wit,  several  commissions,  one  fiat,  aaa 
several  petitions,  and  the  proceedings  thereunder  or  thereupon^  as  some  of  those 
matters  would  afford  a  defence  to  the  action,  and  the  plaintiff  was  perplexed  thereby, 
as,  on  the  one  hand,  by  the  rules  of  pleading,  he  could  not  deny  the  whole  of  the  said 
and,  on  the  other  hand,  he  could  not  traverse  or  reply  to  a  part  of  the  said  plea 
irithout  admitting  matters  which  would  of  themselves  be  an  answer  to  his  [3051 
action — that  the  plea  did  not  confine  the  defence  to  some  one  or  two  of  the  said 
proceedings  in  bankruptcy,  and  in  the  court  for  relief  of  insolvent  debtors  in  the  said 
plea  mentioned — that  the  plea  was  uncertain,  in  not  shewing  to  which  of  the  proceedings 
in  the  plea  mentioned  the  defendant  meant  more  particularly  to  point  his  defence, 
and  dkl  not  shew  in  whom  (or  whether  in  any  person)  in  lieu  of  the  plaintiff  the  right 
to  sue  in  respect  ci  the  oauses  of  action  decwed  or  was  vested — ^that  the  plea  was 
imbiguous,  in  not  shewing  and  stating  upon  what  commission  or  commissions,  or  flat 
or  other  proceeding  or  proceedings  in  particular  the  defendant  relied,  but  leaving  it 
to  the  plaintiff  to  conjecture  what  was  the  precise  defence,  and  in  what  persons,  and 
onder  which  of  the  said  proceedings  the  defendant  meant  to  contend  that  he  had  an 
answer  to  the  action — that  the  defendant  ought  to  have  shewn  (but  had  not)  that 
there  were  or  was,  at  the  time  of  the  commencement  of  the  suit,  some  persons  or 
person  in  whom  the  right  to  sue  on  the  bills,  and  for  the  causes  of  action  declared  on, 
had  vested,  and  the  plea  should  have  expressly  alleged  that  the  same  or  some  of  them 
had  so  vested,  and  so  have  given  the  plaintiff  an  opportunity  of  answering  such 
■venneDt — that  it  ought  to  have  been  shewn  that  an  assignee  or  assignees  was  or  were 
spp(Hnted,  and  at  the  time  of  the  commencement  of  tlw  suit  in  existence  under  the 
first-mentioned  oommiasion — ^that  it  ought  to  have  hem  shewn  that  Harberd  or  some 
other  person  continued  to  be  assignee  under  the  sectmdly  named  commission— that  it 
was  not  shewn  that  there  were,  at  the  commencement  of  the  suit,  any  assignees  or 
wa^ee  existing  under  the  commission  thirdly  mentioned,  or  under  the  nat^  and 
entitled  to  sue  upon  the  bills  or  upon  the  statement  of  account  in  the  declaration 
mcDtioned — that  it  was  nowhere  alleged  and  shewn  in  the  plea  that  the  debts  alle^;ed 
to  have  been  due  and  owing  [306]  by  the  plaintiff  were,  at  the  time  of  the  accruing 
the  causes  of  action  in  the  declaration  mentioned,  or  any  of  them,  or  at  the  oom- 
neQcement  of  the  suit,  or  at  the  time  of  pleading  the  said  plea,  actually  unpaid  or 
still  dne  from  the  plaintiff,  nor  that  the  said  commissions,  or  the  said  fiat,  or  the 
angnments  in  the  ^ea  mentioned,  or  any  of  them,  were  stiU  in  force  or  operation — 
that  the  defendant  was  estopped  from  stating  and  relying  on  the  fiats  set  forth  in  the 
I^ea,  as  he  had,  by  accepting  the  bills  and  stating  the  aocount^  conolusirely  admitted 
the  plaintiff's  competency  to  draw  the  bills  and  to  state  an  account — ^that  it  was  not 
now  competent  to  the  defendant  to  deny  the  validity  of  the  drawing  of  the  bills,  or 
the  said  statement  of  account,  or  the  right  of  the  ]daintiff  to  sue  in  respect  tiiereof — 
that  it  was  not  alleged  or  shewn  that  the  causes  of  action  in  the  declaration  mentioned 
were  part  of  the  estate  and  effects  of  the  plaintiff  that  would,  under  the  provisions  of 
any  statute,  vest  in  his  assignees  or  assignee  under  any  commission  or  fiat  in  bauk- 
niptcy — that  it  did  not  appear  that  the  plaintiff's  supposed  assignees,  or  any  of  them, 
had  interfered  with  his  bringmg  the  action,  or  had  dissented  therefrom,  or  had  claimed 
from  the  defendant  the  amount  of  the  sums  in  the  declaration  mentioned,  or  any  of 
them,  &c.  Joinder. 

Channell  Serjt  (with  whom  was  Lush),  in  support  of  the  demurrw.  If  this  plea 
cao  be  supported,  it  must  be  on  the  ground  that,  not  denying  the  contracts  in  the 
deelaration,  it  shews  tiiat  the  right  of  action  thereon  is  vested  in  some  other  party 
than  tte  {daintiK  The  plea,  however,  does  not  allege  that  any  of  the  proceedings 
took  ^ace  between  the  drawing  and  accepting  of  the  bills  and  the  time  <n  payment; 
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neither  is  it  averred  that  any  of  the  assignees  have  interfered  with  respect  to  these 
particular  debts.  Under  these  circumstances,  [307]  it  can  be  no  defence  fot  sa 
accffl>tor,  to  say  that  the  payee  cannot  sue  hun  upon  tiie  express  contracts  into  which 
he  bad  entered.  It  is  apprehended  that,  according  to  the  general  rule,  tiie  defendant 
is  estopped  from  setting  up  this  defence ;  for,  by  aocepting  the  bills,  he  adnuts  the 
right  of  the  payee  to  sue  upon  them  (a)'.  It  is  clear,  that  if  this  had  been  an  action 
by  an  indorsee,  the  defendant,  by  his  acceptance,  wnuld  have  been  precluded  from 
denying  the  right  of  the  payee  to  indorse;  FUt  v.  Chappelow  (8  M.  &  W.  616). 

The  plea  is  also  bad  for  duplicity.  Where  a  plea  sets  up  several  defences  it  is 
open  to  this  objection,  though  one  of  the  defences  may  not  be  well  pleaded ;  Wright 
V.  Watts  (3  Q.  R  Hep.  89,  2  Gale  &  D.  386).  It  is  impossible  for  the  plaintiff  to 
discover  on  which  commission  the  defendant  means  to  rely ;  and  as  it  is  conceived 
that  the  plaintiff  could  not,  by  replying  de  injuria  to  the  plea,  have  put  all  the  pro- 
ceedings in  issue,  the  defendant  has  no  right  to  call  on  the  j^aintiff  to  say  for  him 
which  is  the  material  part  of  the  plea.  In  TiU  v.  WUam  (7  B.  &  C.  684, 1  M.  & 
R.  580)  a  second  commission  issued  a^nst  a  trader  before  the  first  was  disposed  (rf 
was  held  to  be  a  nullity.  So,  in  Nelson  v.  Omrill  (8  Bingh.  316, 1  M.  &  Sc.  452),  it 
was  held,  that  pending  a  former  commission  of  bankrupt  a  second  is  void,  and  that 
under  it  no  rights  pass  to  the  assignees.  Here,  the  defendant  has  left  it  uncertain  in 
what  assignees  he  means  to  contend  the  right  to  sue  upon  these  bills  is  vested. 

Bompae  Serjt.  (with  whom  was  Ogle),  contri.  It  is  clear  that  immaterial  matter 
will  not  operate  so  as  to  make  a  plea  double.  Stephen  on  Plead.  293,  et  seq.,  [308] 
5th  ed.  The  plea  in  question  is  founded  on  the  1 27th  section  of  the  6  6.  4,  c.  16, 
which  vests  in  the  assignees  the  futwre  effects  of  any  bankrupt  whose  estate  has  not 
produced  ISs.  in  the  pound  under  a  second  commission ;  Young  v.  Eishworth  (8  A.  & 
E.  470,  3  N.  &  P.  586),  Bmjamin  v.  Bekher  (11  A.  &  E.  350,  3  P.  &  D.  317).  [Cre* 
well  J.  In  which  set  of  assignees  do  yon  say  this  property  is  vested  l]  In  the 
assignees  under  the  third  commission.  [Cresswell  J.  Why  not  in  those  appomted 
under  the  second  comzniasion  ?  Ersldne  J.  How  is  the  phtintiff  to  know  ^t  yoa 
rely  on  the  third  commission  ?]  An  executor,  when  sued  in  respect  of  a  simple  con- 
tract debt  of  his  testator,  may  plead  several  judmients,  each  of  which  might  of  itself 
constitute  a  defence  to  the  action.  [Cresswell  J.  There  the  whole  are  component 
rairts  of  one  defence,  namely,  that  the  assets  are  exhausted.]  Young  v.  Rishwoiih  sod 
jBmjaimn  v.  Belcher  shew  that  if  the  plaintiff  were  to  recover  in  this  action  the  defwi- 
dant  would  still  be  liable  to  an  action  at  the  suit  of  the  assignees,  to  which  the  recorerr 
by  the  plaintiff  would  be  no  bar. 

TiNDAL  C.  J.  There  can  be  no  doubt  that  this  plea  is  double,  ior  it  contaiu 
several  matters,  each  of  which  would  constitute  a  defence  to  the  action.  In  Tretelia» 
V.  Seccomb  (Garth.  8,  1  Show.  80,  Comb.  162),  where  the  defendant  pleaded  ten  out- 
lawries of  the  plaintiff  on  mesne  process  in  t&ability  of  his  acti(ni,  and  prayed  jitdg- 
ment  if  any  answer  ought  to  be  made  whilst  those  outlawries  were  unreversed,  it 
was  held  on  demurrer  that  the  plea  was  ill  for  duplicity,  "  because  the  pUintiff  is 
disabled  as  well  by  one  outlawry  as  by  all  the  other  nine,  to  which  several  answers 
are  required."  So  here,  if  either  the  second  or  the  third  [309]  commission  be  taken 
in  connection  with  the  first,  there  is  a  complete  answer  to  the  action.  I  am  not, 
however,  prepared  to  say  that  the  defendant  ought  not  to  be  allowed  to  amend  on 
payment  of  costs,  although  the  defence  is  not  a  very  gracious  one. 

Per  curiam.    Rule  aWlute  to  amend  on  ^yment  of  costs  within  fourteen  days. 

An  application  by  Bompas  Serjt.  to  divide  the  defence  into  aevend  pleas  was 
refused  {ay. 

{ay  Vide  Sanderson  v.  Collman,  ante,  vol.  iv.  p.  209,  as  to  drawee's  being  estopped 
by  his  acceptance,  to  deny  the  signature  of  the  (unwer. 

(ay  If  the  defendwit  had  originally  applied  for  leave  to  plead  these  mattos 
severally,  such  leave  would  scarcely  have  been  refused.  Cranpelled  to  elect  between 
transactions  to  which  he  was  a  stranger,  a  defendant  may  fail  in  the  formal  pro(tf  of 
one  of  the  two  bankruptcies,  &c.,  which  he  has  selected ;  whereas  some  one  or  more 
of  the  others  might  have  afforded  a  complete  answer  to  the  action.  After  being  com 
polled  to  pay  the  debt  to  the  bankrupt,  he  may  be  called  upon  to  pay  it  over  again  to 
tlie  assignees,  who  will  not  be  bound  by  the  restriction  imposed  upon  the  debtor. 
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Ford  v.  Dabbs.  Jan.  2i,  1843. 

A  debt  accmmg  to  an  inaolTsnt  between  the  vesting  order  and  the  final  discharge, 
vests  in  his  assignee  under  1  &  2  Vict,  c,  1 10,  s.  37. 

Debt,  for  goods  sold  and  delivered,  and  upon  an  account  stated. 
Plea:  first,  nunquam  indebitatus;  seoondly,  as  to  81.  18s.  8d.,  parcel  of  the  sum 
demanded — that  after  defendant  became  indebted  to  the  plaintiff  in  such  sum,  and 
before  the  commencement  of  the  suit,  to  wit,  on  the  3d  of  March  1842,  the  plaintaff 
ffod,  then  being  a  prisoner  in  actual  custody  within  ike  walls  ot  the  Fleet  prison, 
opoo  process  at  the  suit  iA  one  Henry  Edwaras,  for  the  recovery  of  a  debt  then  due 
from  Ford  to  Edwards,  did  within  fourteen  days  next  after  the  oomm«icement  [310] 
d  the  said  actual  custody  of  Ford,  to  wit,  on  the  day  and  year  last  aforesaid,  duly 
snd  according  to  the  direction  and  provisions  of  a  certain  statute  made  and  passed  iu 
the  second  year,  &c.,  for  abolishing  arrest  on  mesne  process  in  civil  actions,  except  in 
eertain  cases,  &c.,  &c.  (1  &  2  Vict,  c  110),  apply  by  petition  in  a  summary  way  to  the 
court  for  relief  of  insolvent  debtors  in  the  said  act  mentioned  for  his  dischar^  from 
SQch  custody  as  aforesaid,  according  to  the  provisions  of  the  said  act ;  in  which  peti- 
tion the  now  plaintiff  stated  that  he  was  willing  that  all  his  real  and  personal  estate 
ud  effects  should  be  vested  in  the  provisional  assignee  for  the  time  being  of  the 
Mtete  and  effects  of  insolvent  debtors  m  England,  according  to  t^e  provisions  of  the 
Mid  act,  and  prayed  to  be  dischai^ed  from  custody,  ana  to  have  future  liberty  of 
Us  msoa  against  the  demands  for  which  Ford  waa  ihea  in  custody,  and  against 
llie  demands  of  all  other  persons  who  should  be,  or  claim  to  b^  creditOTS  of  Ford 
It  the  time  of  tiie  presentanx  of  the  said  petition ;  and  which  petition  was  then 
duly  subscribed  by  Ford,  and  was  forthwith,  to  wit,  on,  &c.,  filed  of  reoffld  in  the 
■aid  court  pursuant  to  the  directions  in  the  said  act  contained ;  that  on  the  filing  of 
tiie  said  petition  and  before  the  commencement  of  the  suit,  to  wit,  on,  &c.,  the  said 
eoort,  in  pursuance  of,  and  according  to,  Uie  said  statute,  ordered  that  all  the  real  and 
personal  estate  and  effects  of  Ford  both  within  this  realm  and  abroad  (except,  &c.), 
and  also  all  the  future  estate,  right,  title,  interest,  and  trust  of  Ford,  in  or  to  any  real 
Of  personal  estate  and  effects  within  this  realm  or  abroad,  which  Ford  might  purchase, 
or  which  might  revert,  descend,  or  be  devised  or  bequeathed  or  come  to  him  before 
he  should  become  entitled  to  his  final  dischaige  in  pursuance  of  the  said  act,  and 
according  to  the  adjudication  made  in  tJiat  behaB,  J|311]  or  in  case  Ford  should  obtain 
his  final  diacharge  from  custody  without  any  adjudication  being  made  by  the  said 
eourt  before  Fwd  should  be  finally  diaoha]^;ed  from  custody,  all  debts  due  or  growing 
doe  to  Ford,  (n-  to  be  due  to  him  before  such  discharge  as  aforesaid,  should  be 
TBrted  in  Ssunuel  Sturgis,  then  and  still  being  the  provisional  assignee,  &c. ;  which 
nder  was  then  duly  entered  of  record  in  the  said  court,  &&,  and  notice  of  the  said 
Older  was  duly  published,  according  to  the  directions  of  the  said  court ;  by  virtue 
d  which  order,  and  of  the  said  statute,  the  said  debts  and  sums  of  money  in  the 
declaration  mentioned,  as  far  as  the  same  relate  to  the  said  sum  of  81.  ISs.  8d., 
parcel,  &c,  became  and  were  vested  in  Sturgis  as  assignee  as  aforesaid  of  Ford ;  that 
after  the  making  ol  the  said  vesting  order,  and  before  the  commencement  of  the 
Boit,  to  wit,  on  the  9th  of  June  1842,  one  Charles  Morgan  was  duly  appointed  by 
the  said  court  assignee  of  the  estate  and  effects  of  Fora,  for  the  purposes  of  the 
8ud  act,  and  Morgan  then  accepted  and  signified  to  the  sud  court  his  acceptance 
d  the  said  u^inlanent^  which  appinntment  uid  the  acceptance  were  then  respeo- 
tirely  entered  of  record  in  the  sua  court,  &c. ;  and  thereupon  by  virtue  of  l^e  said 
appomtment  and  the  said  acceptance  thereof  by  Morgan,  and  by  virtue  of  the  said 
rt^te,  the  said  debts  and  sums  of  money  in  the  declaration  mentioned,  as  far  as  the 
nme  relate  to  the  said  sum  of  81.  18s.  8d.,  paroel,  &c,  became  and  were,  and  now  are, 
Tested  in  Morgan  as  such  assignee  as  aforesaid.  Ver^cation. 

Beplicataon  :  to  the  first  plea,  similiter ;  to  the  second  plea,  that  the  plaintiff  did 
not,  after  the  defendant  became  indebted  to  him  in  the  sum  of  61.  18a.  8d.,  parcel,  &c., 
be  the  plaintiff  then  bein^  in  custody  as  in  that  plea  mentioned,  apply  by  petition  in 
a  samioaiy  way  to  the  said  court  for  his  discharge  from  such  custody,  according  to 
thejnpTision  of  the  act,  modo  et  form&,  cwduding  to  the  country.  Similiter. 
CU2]  The  portaculara  (A.  demand  claimed  a  balance  of  81  18b.  8d. 
At  the  trial  before  the  ahniff  of  Middlesex,  on  the  12th  of  January  instant)  the 
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following  {actd  appeared :  Ford  the  plaintofiT,  a  pill-boz  maker,  supplied  the  defendant, 
a  druggist^  between  the  5th  of  March  and  the  14th  of  May  last,  with  goods  amoonting 
to  181.  4b.  2d.,  of  which  91.  Ss.  6d.  had  been  paid,  leaving  8L  18s.  8d.  due. 

On  the  2d  of  March  Ford  was  arrested,  and  on  the  next  day  his  petition  was  filed, 
and  a  vesting  order  obtained.    On  the  10th  of  May  he  was  discharged. 

The  under-sheriff  told  the  jury  that  all  debts  accruing  to  the  insolvent  prior  to  his 
discharge,  were  vested  in  the  assignee. 

The  jury  having  returned  a  verdict  for  the  defendant  upon  the  second  iseoe,  leave 
being  given  to  the  phuntiff  to  move  to  enter  a  verdict  for  the  81.  18b.  8d., 

ChaoneU  Swjt.  obtained  a  rule  niai  for  entering  a  verdict  for  the  ^aintiff  iae 
8L  Ss.  Sd.  on  tiie  ground  that  the  plea  was  not  proved,  or  for  a  new  tiial  <»  tiw 
ground  of  misdirection. 

Dowling  Serjt.  now  shewed  cause.    At  the  time  this  action  was  broi^ht  the  right 
of  action  was  vested  in  the  assignee  of  the  plaintiff  by  virtue  of  the  provisions  of  1  £  2 
Victw  c  110,  as.  35,  37,  45.    It  will  be  contended  on  the  other  side  that  the  last  two 
sections  are  modified  by  ss.  69,  75,  87,  88.    But  these  sections  do  not  control  the  clear 
provisions  for  the  vesting  of  the  estate  contained  in  the  thirty-seventh  and  forty-fifth 
sections.    Sect.  69  requires  the  insolvent  to  deliver  a  schedule  into  court  within 
fourteen  days  next  after  the  making  of  the  vesting  order;  but  though  no  debts 
could  be  induded  in  the  schedule  which  were  not  then  due  or  becoming  due,  it  by 
no  means  follows  that  debts  subse-fSlSJ^ueaUy  accruing  should  not  vest  in  tw 
assignee.   Sect.  75  only  c(nnpels  the  insolvent  to  charge  property  acquired  after  hit 
discharge,  olearly  beoauae  it  was  oonsideTed  that  up  to  that  period  no  such  ohaigiii; 
was  necessary.   Sect  87  and  88  do  not  affect  the  question,  which»  after  all  oamm 
lock  to  the  construction  to  be  put  upon  the  language  of  the  tidrty-seventh  and 
forty-fifth  sections.    [Tindal  0.  J.    Is  the  iasue  taken  here  a  material  issue  t  1^ 
question  is,  whether  the  defendant  was  indebted  to  the  plaintiff  before  the  dis- 
charge.   Channell  Serjt.    If  the  allegation  traversed  by  the  replication  had  been 
omitted,  the  plea  would  have  been  insufficient.    Creaswell  J.    You  say  that  that  mlf 
is  immaterial  which  leaves  a  good  matter  of  defence  unanswered.]   The  essential  part 
of  the  plea  is  that  the  debt  accrued  due  before  the  plaintiff's  discnarge.   [Tindal  C.  J. 
You  contend  that  such  is  the  meaning  of  the  plea.]    After  verdict  it  may  bs 
taken  as  an  allegation  that  the  debt  accrued  before  the  plaintifiTs  final  discharge.  The 
substantial  (|ue8taon  between  the  parties  has  been  submitted  to  the  jury.  [Cresawdl  J. 
If  the  direction  ol  the  under<henff  was  rij^t,  you  are  entided  to  retain  your  verdict  : 
if  that  direction  was  wrong,  the  verdict  cannot  help  you.]  The  objection  would,  if 
it  prevailed,  only  lead  to  a  repleader,  or  an  arrest  of  judgment   That  is  a  anffidBiifc 
answer  to  that  part  of  the  rule  which  relates  to  the  entering  of  a  verdict  for  the  pUintil^ 
except  on  the  plea  of  nunquam  indebitatus ;  to  which  extent  the  defendant  does  not 
resist  the  present  rule.    Nor  is  there  any  ground  for  granting  a  new  trial.  1^ 
substantial  merits  are  with  t^e  defenduit ;  and  the  plea  sets  out  a  su£5cient  title  io 
the  assignees,  to  whom      property  was  vested  by  the  thirty-seventh  and  faty-fiftli 
Bcctions. 

ChanneU  Serjt  in  support  of  the  rule.  It  may  be  admitted  that  the  plaintiff 
cannot  succeed  upon  the  first  [314]  branch  of  his  rule,  which  should  have  formed 
the  subject  of  an  application  to  the  judge  who  tried  the  cause.  That  part  cf  ths 
case,  therefore,  may  be  left  entirely  out  (h  consideration. 

The  first  point  to  be  considered  will  be,  what  property  passed  to  the  assigDea 
Secondly,  assuming  that  debts  accruing  to  an  insolvent  up  to  the  period  ol  his  finil 
discharge,  vest  in  the  assignee,  whether  the  plea  is  adapted  to  the  case  set  up. 

If  only  l^e  debts  due  at  the  time  of  the  nu^ng  the  vesting  order  pass,  then 
the  issue  is  one  which  clearljr  ought  to  be  found  for  the  plaintiff.  [Cresswell  J. 
The  words  are  "  due  or  accruing  due."]  Looking  at  the  whole  of  the  act  it  appeui 
that  only  two  classes  of  debts  were  intended  to  vest  or  be  vested  in  the  aBskpos 
— debts  due  at  the  date  of  the  vesting  order,  and  debts  then  accruing  due,  as  ulk 
of  exchange  or  promissory  notes  having  a  certain  time  to  run.  The  petitaon  maj 
be  presented  either  by  the  debtor  or  by  a  creditor.  WitJiin  fourteen  days  a  schedule 
is  to  be  filed.  The  insolvent  is  dien  heard  upon  his  petition,  and  is  discharged  fort^ 
with,  or  according  to  his  conduct  The  judjpnent  directed  to  be  ratered  up  w 
warrant  M  attorney  is  a  judgment  against  the  person  himselt.  The  ei^^-^^*^ 
section  {nrovides  tor  the  case    property  acquired  after  the  diachai;ga. 
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The  whole  diffioiilty  arises  out  of  the  words  "  or  to  be  due  to  him  or  her  before 
neb  final  diaduurge."  [Tindal  C.  J.  The  plea  would  leave  an  interval  unprovided 
for.  Erskine  J.  And  all  for  the  sake  of  putting  a  forced  ccnutruction  on  ttie  word 
*or.^  The  court  will  read  the  thirtr-seventii  seiDtion  in  connection  with  the  others. 
Hw  uuolvent  is  disoharffed  only  for  debts  due  from  him  at  the  time  of  the  vesting 
wder.  [Cresawell  J.  As  all  the  profits  of  the  insolvent  were  vested  in  the  assignee, 
he  could  not  sell  to  the  defendant.  Tindal  C.  J.  Does  [316]  it  not  appear  that  the 
issue,  as  framed,  is  an  immaterial  issue  t  Is  there  any  other  course  than  a  repleader  1} 
Whether  there  must  be  a  repleader  or  not  will  depend  upon  the  question  whether 
there  is  error  on  tbe  record.  The  plea  is  in  confession  and  avoidance.  [Tindal  C.  J. 
When  they  put  the  line  of  division  in  the  wrong  place,  why  did  you  not  set  it  right 
hf  your  replication  f|  Tbe  plea  is  jgood  upon  tne  face  of  it  It  states,  that  after  the 
mJk  became  due,  and  before  the  bni^;ing  of  tbe  action,  the  plaintiff  applied  by  petition 
to  the  insolvent  debtora*  court.  It  bes  wpaa  the  defendant  to  shew  that  the  plaintiff 
ii  dismtitled  to  sue  for  the  amount  of  die  goods  which  he  has  sold  to  the  defendant. 
The  ^ea  might  have  been  framed  more  correctlr,  but  it  is  not  a  bad  plea.  [Coltman  J. 
Coala  we  say  that  the  defendant  is  to  replead^  he  having  made  the  first  blunder  1] 
U  the  pleaduiK  is  good,  it  is  so  only  by  the  all^tion  whicn  is  traversed.  It  may  be 
doubted  whether  this  is  a  case  in  which  a  repleader  can  be  awarded.  [Cresswell  J. 
The  defendant,  by  putting  that  alle^tion  in  his  plea,  excludes  the  supposition  that 
it  may  have  accrued  after  the  plaintiff's  discharge.  That  is  not  the  effect  of  the 
tnverse.  'nndal  C.  J.  Your  ground  is,  that  the  defendant  has  not  taken  so  favour- 
&Ue  an  issue  as  he  might  have  done.  Tbe  case  came  before  us  on  a  question  of 
niadirection  on  the  part  of  tbe  under-sheriff,  in  submitting  to  the  juty  whether  this 
was  a  debt  accruing  to  the  plaintiff  before  bis  first  discharge  instead  of  following  the 
tmns  d  the  issue.  Coltman  J.  May  it  not  turn  out  in  some  cases  that  the  iesao  is 
msterial  or  immaterial  according  to  the  finding  t]  It  may  be  assimied  that  the  judge 
Tould  have  amended.   [Tindal  C.  J.   It  changes  the  line  (A  division.} 

TiMDAL  C.  J.  The  direction  of  the  under^heriff  seems  to  be  r^t  in  the  abstract 
with  reference  to  the  provisions  of  the  act,  but  it  was  a  wrong  direction  with  [3161 
respect  to  the  issue  joined  upon  the  record.  I  cannot  say  that  the  plea  is  bad,  but  if 
foond  one  way  it  will  be  a  ground  for  a  reple^er.  If  the  parties  cnoose  to  apply  to 
amend,  it  will  be  granted ;  if  not,  it  must  take  its  own  course.  Any  coats  of  the 
amendment  should  be  costs  in  the  cause. 

Channell  Serjt.  on  the  part  of  t^e  plaintiff,  acceded  to  the  terms  of  the  defendant 
}ime  allowed  to  amend  witliout  ooato. 

Bole  accordingly. 


Woouxr  AND  Another  «.  Beddxlun.  Jan.  25, 1843. 

[S.  C.  6  Scott,  N.  K.  199;  12  L.  J.  C.  P.  162.] 

A  eharter-party  (or  memorandum  of  charter),  by  which  it  is  agreed  that  the  ship, 
after  debvering  her  outward  cargo  at  Malta,  shall,  with  all  convenient  speed,  scul 
to  one  of  several  ports  as  shall  be  ordered  at  Malta,  contains  an  implied  promise, 
on  the  part  of  the  charterer,  that  the  ship  shall  be  ordered  at  Malta  to  sail  to  such 
port  within  a  reasonable  time  after  her  arrival  at  Malta. 

Assumpsit  The  declaration  stated  that  on  the  24th  of  December  1841,  by  a 
certain  clurter-party  (memorandum  of  charter)  then  made  between  the  plaintiffs, 
owners  of  tbe  coppered  ship  called  the  "  Robert  A.,"  Johnson  master,  of  the  measure- 
Toeat  frf  300  tons  or  thereabouts,  then  lying  in  the  port  of  London  and  on  the  point 
of  sailing  for  Malta  with  government  stores  of  the  one  part,  and  the  defendant  of  the 
otha-  port,  it  was  witnessed  that  the  said  abip^  being  tieht^  &o.,  after  delivering  her 
outward  cargo,  should,  with  all  convenient  roeed,  sau  and  proceed  to  Marseilles, 
GoKia,  or  another  safe  port  on  the  west  coaat  of  Italy,  or  a  safe  port  on  the  east  coast 
of  Italy,  not  hieher  than  Manfredonia,  as  should  be  onlered  at  Ifolta,  or  so  near  there- 
tmto  as  she  could  safely  get,  and  there  load  from  the  factors  of  the  defendant  a  full 
ud  complete  cargo  of  wheat  or  other  lawful  merchandize,  not  exceeding  [317]  what 
she  ooold  reasonably  stow  and  carry  over  and  above  her  tackle,  apparel,  provisions  and 
foniitare;  and  bang  so  loaded  should  therewith  proceed  to  a  good  and  safe  port  in 

a  p.  xn.— 19* 
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the  United  Kingdom  (G-loucester  excepted)  calling  at  Cork  or  Falmouth  for  orden,  ot 
8o  near  thereunto  as  she  could  safely  get,  and  d^ver  the  same  on  being  paid  fraj^ 
as  followB,  6b.  per  imperial  quarter,  &c.  &c.,  the  act  of  God,  &c  always  excepted ;  one 
half  of  the  freight  to  be  paid  in  cash  on  unloading  and  right  delivery  of  the  cargo,  and 
the  remainder  by  good  approved  bitls  on  London,  at  three  months  following ;  fortf 
running  days  to  be  allowed  the  defendant  (if  the  ship  should  not  be  sooner  diapBtched) 
for  loacung  and  deliven%  and  ten  days  on  demurrage  over  and  above  the  said  laying 
days,  at  71.  per  day.    The  declaration^  after  setting  oat  a  penalty  for  non-perfonaaaDoe 
of  the  agreement,  stated  that  the  charter>parly  being  so  made,  ^terwards,  to  wit,  Sia^ 
in  consideration  thereof,  and  that  the  plautiffs  had  then  promised  the  defendant  to 
perform  and  fulfil  the  charter-party  in  all  things  on  their  part  to  be  performed  and 
fulfilled,  the  defendant  promised  the  plaintiffs  to  perform  and  fulfil  ike  charter-par^ 
in  all  things  on  his  part  to  be  performed  and  fulfilled,  and  that  the  said  ship  should 
be  ordered  at  Malta  to  sail  and  proceed  to  such  port  aa  in  the  said  charter-party  is 
mentioned  within  a  reasonable  time  after  the  anival  of  the  said  ship  at  Midta  aicHre- 
aaid.    Averment :  that  although  the  plaintiffB  had  performed  and  fulfilled,  &&,  and 
although  the  said  ship  within  a  reasonable  time  of  making  of  the  said  charter-paitjri 
to  wit,  on  the  day  and  year  aloresaid,  did  set  sail  and  prooBed  to  Malta  aforenid,  and 
although  fJie  same  ship  within  a  reasonable  time  in  that  behalf  after  her  oirinl  it 
Malta  {foresaid  and  the  delivery  of  her  outward  cargo,  to  wit,  on  tiie  26th  of  March 
1842,  was  tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage  in  the 
charter-party  mentioned,  and  althou^  the  same  ship  was  then  ready  tSlSj  wiUi  all 
convenient  speed  to  sail  and  proceed  to  Marseilles,  Genoa,  or  another  safe  port  on  the 
west  coast  of  Italy,  or  a  safe  port  on  the  east  coast  of  Italy,  not  higher  than  Man- 
fredonia,  as  should  be  ordered  at  Malta,  yet  the  defendant  did  not  nor  would  wiUuD 
a  reasonable  time  in  that  behalf  cause  the  said  ship  to  be  ordered  at  Malta  to  sail  and 
proceed  to  such  port  as  aforesaid,  but  detained  the  said  ship  at  Malta  waiting  for  stich 
orders  for  a  long  and  unreasonable  space  of  time,  to  wit,  twenty-eight  days,  whereby 
the  plaintdffs  were  put  to  much  cost  and  charge,  and  expended  a  large  sum  of  mone^, 
to  wit^  300L,  in  and  about  the  maintenance  of  the  master  and  mariners  of  the  said  ship 
during  the  time  aforesaid,  and  lost  and  were  deprived  of  great  gains  and  inofita  whia 
they  would  otherwise  have  had  and  acquired  by  the  use  of  the  said  ship  during  the 
said  time ;  and  although  the  defendant  afterwards,  to  wit,  on  the  22nd  <»  April  1842, 
ordered  the  said  ship  to  proceed  to  a  certain  port  within  the  meaning  of  the  chaitw- 
party,  to  wit,  Barletta,  and  although  the  said  ship  did  then  accordingly  sail  and 
proceed  to  Barletta,  and  the  master  was  then  ready  and  willing  to  load,  and  did  after- 
wards, to  wit,  on  the  3d  of  June  1 842,  load  on  board  the  said  ship  at  Barletta  from  the 
factors  of  the  defendant  a  full  and  complete  cargo  of  wheat,  and  being  so  loaded  did 
proceed  therewith  to  Falmouth  for  orders,  and  being  there  ordered  to  proceed  to  a 
certain  good  and  safe  port  in  the  United  Kingdom,  to  wit,  Dublin,  did  then  accord- 
ingly proceed  to  the  same  port  and  there  deliver  the  said  cargo  to  the  defendant's 
ogenti^  according  to  the  tenor  and  effect  of  the  charter-party,  yet  the  defendant  did 
not  nor  would,  within  t^e  number  of  days  in  the  charter-party  menti<med,  load  the 
said  ship  witii  the  said  cai^  at  Barletta,  and  dispatch  hear  from  thenoe  on  tiie  siid 
voya^  and  deliver  the  said  cargo  at  t^e  said  port  of  discharge,  according  to  the 
true  mtent  and  meaning  of  the  charter-party  and  of  the  defendajat's  pro-[319}-nute 
in  that  behalf,  but,  on  the  contrary  thereof,  detained  the  said  ship  after  she  was  ready 
to  receive  her  cargo  aforesaid  at  Barletta,  and  the  defendant  had  notice  thereof,  and 
aft«r  she  was  ready  to  deliver  the  same  at  Dublin,  and  the  defendant  had  aotioe 
thereof,  in  and  about  the  loading  and  unloading  of  the  said  ship  at  the  said  places 
respectively  a  long  space  of  time,  to  wit,  fifty  days,  over  and  above  the  said  rtmning 
days  and  ten  days  of  demurrage  in  the  charter-party  mentioned,  whereby  tb« 
plaintiffs  were  put  to  further  ^;reat  costs  and  charges  to  a  large  amount,  to  wit,  SOOi, 
in  and  about  further  maintainmg  the  master  and  mariners  oi  w.e  said  ship  for  the  time 
last  mentioned,  and  lost  and  were  deprived  of  the  use  of  the  same  and  all  pn^tt 
thereof  during  iJie  tame  aforesaid ;  and  although  by  rrason  of  ikd  premises  a  kige 
sum  of  money,  to  wit^  7221.  9s.  6d.,  became  due  and  payable  to  ihe  plaintiA  as  an 
for  the  freight  of  the  said  ship  for  the  voyage  aforesaid  according  to  tne  terms  of  the 
charter-party,  to  be  paid  as  therein  mentioned ;  and  although  the  defendant  had  paid 
more  t^n  luilf  of  the  sum  due  for  the  said  freight,  to  wit,  6891.  12s.  6d.,  and  altiiougb 
the  plointifibj  to  wit,  on  the  16th  of  August  in  tiie  year  ofweBoid,  requested  tat 
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ddendant  to  pay  them  the  remainder  of  the  said  sum  of  722L  9b.  6d.,  so  due  for 
frei^t  as  aforesfod,  by  good  approved  bills  on  London  at  three  months  following,  yet 
die  defendant  had  not  paid  the  remainder  oi  tbe  said  sum  of  722L  98.  6d.  by  such 
good  approved  bills  upon  London  or  otherwise ;  and  although  by  reason  of  the 
[remises  a  further  large  sum  of  money,  to  wit,  2101.,  became  due  and  payable  to  the 
dsintaffs  as  and  for  demurrage  for  the  detention  of  the  said  ship  at  Barletta  and 
DaUin  for  the  days  of  demurrage  in  the  charter-party  mentioned,  yet  the  d^endant 
bad  not  paid  to  the  plaintiffs  we  laat-mentiwed  sum  of  money  or  any  part  thereof, 
but  to  pay  the  same,  &c. 

General  demurrer  and  joinder. 

[3203  Channel!,  in  support  of  the  demurrer.  The  dedaiation  avers  "that  the 
drfendant  promised  tiiat  tae  ship  should  be  ordered  at  Malta  to  sail  and  prooeed  to 
sodi  jKHt  as  in  the  charter>party  is  mentioned."  The  defendant  made  no  auoh. 
pnnnise.  The  ship  was  to  dischai^e  her  cargo,  and  from  tiiat  time  the  contract  was  to 
take  effect.  [Cresswell  J.  The  ship  is  to  sail  immediately  or  with  all  convenient 
speed  after  the  dischar^  of  the  outward  cargo.  But  it  may  have  been  the  duty  of 
ue  defendant  to  give  his  orders  before  the  discharge.]  The  declaration  is  bad  if  the 
promise  alleged  is  not  co-extensive  with  the  consideration.  There  is  nothing  to  shew 
that  the  defendant  was  bound  to  give  orders  for  the  homeward  voy^e  before  the 
outward  cargo  was  discharged.  [Erskine  J.  It  is  not  so  alleged.  The  allegation 
in  the  declaration  is  that  onlers  were  to  be  given  within  a  reasonable  time  after  the 
■hip's  arrival  at  Malta.]  The  declaration,  in  setting  out  the  consideration  for  the 
defendant's  promise,  contains  no  allegation  of  a  request  on  the  part  of  the  defendant(a)^. 

Bcmipaa  Serjt,  otmtrik  Li  ihe  contract  of  charter  entered  into  between  these 
parties  is  implied  m  engagement,  to  give  orders  witluD  a  reasomble  time  after  the 
irriTBl  of  the  "  Robert  *'  at  Malta,  for  that  ship  to  proceed  to  a  port  of  loading.  The 
dsdarstion,  tiier^re,  properly  states  a  promise  on  the  part  of  the  defenduit  to  that 
effect ;  WhUwai  v.  Scheer  (8  A.  &  E.  301,  3  N.  &  P.  398).  fOesswell  J.  The  question 
is,  whetiier  if  the  special  promise  had  been  omitted,  the  piainti£f  oould  have  assigned 
a  breach  in  not  givmg  orders  within  a  reasonable  time  soter  the  arrival  of  the  wssel 
at  Malta.] 

[321]  Channell  Serjt  in  reply.  It  is  not  contended  that  a  plaintiff*  may  not  state 
iu  hiB  declaration  a  promise  to  the  eflfeot  of  any  implied  engagement  neoesswily  arising 
oot  of  the  written  o(Hitract  Bat  it  is  submitted  l^at  here  no  such  engagement  is  to 
be  implied. 

TwDAL  C.  J.  The  question  in  tiiis  case  is,  whether  the  terms  of  the  written 
eontnet  will  support  the  promise  on  which  the  plaintiff'  has  declared.  The  words 
"with  all  convenient  speed"  clearly  apply  to  the  sailing  of  tiie  ship,  and  not  to  the 
eidm  under  which  she  is  to  saiL  But  uie  convenience  of  the  parties,  and  the  good 
reison  of  tiie  thing  require  that  tite  orders  for  sailing  from  MaXta.  should  be  given 
vitlun  a  reasonable  time  after  the  arrival  of  the  vessel  at  that  port ;  and  the  language 
of  the  contract  being  susceptible  of  that  construction,  I  am  of  opinion  that  the  promise 
ia  well  laid,  and  that  the  demurrer  must  be  overruled  (a)'. 

Erskine  J.  I  am  of  the  same  opinion.  I  think  the  declaration  properly  alleges 
a jiromise  to  give  orders  within  a  reasonable  time  i^ter  the  arrival  of  the  ship  at 
lulta.  What  would  be  a  reasonable  time  after  the  arrivfd,  would,  if  put  in  issue,  be 
a  qnestion  for  a  jury.  Upon  the  trial  it  might  appear  to  be  reasonable  that  the  oitlers 
shodd  be  deferred  until  after  the  discharge  of  the  outward  cargo ;  but  it  does  not 
sq^war  to  me  titat  tiie  protdse  resulting  from  tiie  memonuidum  ca  charter  is  limited 
to  that  period. 

CsmswBLL  J.  I  am  of  tiie  same  opinion.  There  is  nothing  to  shew  that  the 
<Kdas  are  not  to  be  given  before  the  disohw^  of  the  outward  cargo,  if  it  be  reasonable 
that  they  should  be  so  given. 

Judgment  for  the  puHntifi!. 

(a)^  Vide  Odfonu  v.  Bogera^  1  Wms.  Saund.  264,  n.,  ante,  vol  i.  366,  n.    Vieton  v, 
Asm,  21  Law  Journal,  214. 
(af  Vide  ante,  vol  i.  202. 
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[S3S2]  Habsison  and  OmsRs  v.  Henrt  Heaihosn,  Jobkph  Lidwell  Hkatbork, 

AND  Otbebs.   Jan.  20,  1843. 

[For  snbsequont  proceedings  see  6  Man.  &  G.  81.] 

The  declaration  stated,  that  theretofore  to  wit,  on  the  24th  of  Dec.  1835,  by  an 
agreement  in  writing  then  made,  it  was  agreed  that  certain  bills  which  had  been 
drawn  upon  a  company  (of  which  the  defendant  was  a  member),  should  be  tsken 
up  by  the  plaintiffs ;  that  in  the  event  of  the  plaintiffs  declining  to  take  shares  in 
the  company,  which  they  had  the  option  to  do,  the  defendant  should  repay  the 
sums  advanced  by  the  plaintiffs  at  any  time  after  the  Ist  of  October  then  nezt^  (u 
the  company  having  three  mtmths'  wevious  notice  requiring  such  repayment  The 
declaration,  entitled  of  die  16th  of  I)ecem1)er,  alleged  that  after  the  making  of  the 
agreement,  and  more  than  three  calendar  months  before  the  commencement  ol 
the  action,  the  plaintiffs  gave  notice  to  the  company  that  they  declined  to  take  tbe 
shares,  and  required  payment,  at  the  expiration  of  three  calendar  months  thea 
following,  of  the  sum  advanced  by  them. — Held,  that,  notwithstanding  the  day  of 
the  making  of  the  agreement  was  under  a  videlicet,  it  sufficiently  appeared  on  tiie 
face  of  the  declaration,  that  a  1st  (tf  October  had  elapsed  before  action  brought 

Assumpsit  The  first  count  of  the  declaration  stated  that  before  and  at  the  time 
of  making  the  agreement  and  promise  thereinafter  mentioned,  the  defendants  wen 
puiaiers  and  shareholders  in  a  certain  company  or  association  called  the  Anf^ 
American  Gold  Mining  Association ;  that  theretofore,  to  wit,  on  the  24th  <rf 
December  1835,  by  a  certain  agreement  in  writing  tiien  purporting  to  be  made 
between  Henry  Blundell  (one  of  the  defendants)  and  certain  other  peisons,  thai 
being  the  agents  of  the  said  other  defendants  in  that  behalf,  for  and  on  behalf 
of  themselves,  and  of  the  said  ccmipany  of  the  one  part,  and  the  plaintiffi  of 
the  other  part — after  reciting  that  the  members  of  the  said  compuiy  or  auociBtiott 
being  desirous  ui  obtcdning  the  co-operatiim  of  the  plaintiffs  in  canring  on  the 
concern,  and  ha^'ing  determined  to  increase  the  number  of  shares  of  the  otnnpaDy, 
proposed  to  the  plaintiffs  to  become  shareholders  and  directors  in  the  company,  and 
that  the  plaintiffs  having  found,  on  investigating  the  concerns  of  the  company,  tiiat 
questions  and  disputes  had  arisen  and  were  pending  between  the  company  and 
one  John  Penman,  its  late  superintendent  or  agent  in  North  Carolina,  who  faad 
drawn  bills  of  exchange  to  a  large  amount  on  the  said  Henry  Blundell  on  aooount 
[323]  of  the  company,  declined  to  become  shareholders  until  they  had  an  opportunity 
of  ascertaining  the  state  of  the  company  in  reference  to  the  questions  and  disputes  so 
referred  to ;  but  that  the  directors  and  members  of  the  association  being  desirous  that 
the  bills  so  drawn  by  the  said  John  Penman  on  the  said  Henry  Blundell  shoukl  not 
go  back  dishonoured,  but  should  be  taken  up  for  the  honour  of  the  drawer  under  ths 
guarantee  and  indemnity  of  the  direotcnv  and  of  the  company,  the  plaintaffo  coosented 
and  agreed  to  take  up  the  said  bills  to  an  amount  not  exceeding  60001.  upiHi  the 
footing  so  proposed,  md  that  the  sum  to  be  so  advanced  by  them,  together  with  such 
further  sum,  if  any,  as  should  be  required  to  make  up  the  said  sum  of  6000L  should,  in 
the  event  of  their  determining  to  join  the  company  at  the  period  thereinafter  men- 
tioned for  that  purpose,  go  in  payment  of  shares  to  the  amount  to  be  taken  by  them 
accordingly ;  and  ^ter  reciting  that  at  a  meeting  of  shareholders  of  the  company  duly 
;onvened  and  held  at,  &c.  on  the  I7th  of  December,  it  was  resolved  and  detennined 
that  100  additional  shares  of  1001.  each  should  be  created  for  the  purposes,  and  be 
disposed  of  by  the  directors  for  the  benefit,  of  the  company ;  and  that  sixty  of  such 
shares  had  be«n  set  apiut  with  a  view  to,  and  in  compliance  with,  Uie  proposal  there- 
inbefore mentioned  in  that  behalf — it  was  and  is  witnessed,  and  it  was  thereby 
mutuidly  concluded  and  agreed  as  follows,  that  is  to  say ;  that  bills  not  exceeding  (w 
amount  of  60001.  drawn  by  Penman  on  Blundell  on  account  of  tiie  company,  sboold 
be  taken  up  by  the  plaintiffs  for  the  honour  of  the  drawer ;  and  that  the  plaintim  shooM 
follow  the  instructions  of  the  company  or  of  its  agent  or  agents  duly  authorised  for 
that  purpose,  whether  as  to  proceeding  against  Penman  or  against  the  property  of  the 
company,  or  otherwise,  in  respect  of  the  said  bills ;  and  that  in  the  event  of  the  said 
bills,  or  any  or  either  [324]  of  them,  not  being  paid,  and  of  the  plaintiffs  not  makiog 
their  election  to  take  t^e  sixty  shares  so  reserved  and  set  tqwrt  for  them,  tike  defen- 
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dmtB  engaged  and  agreed  for  the  payment  of  such  bills  or  bill,  with  interest  at  fire  per 

cent  OD  the  amount  advanced,  and  all  costs  and  expenses  attending  such  bills  at  any 
time  after  the  Ist  of  October  then  next,  on  the  said  company  and  directors  of  the  said 
company  having  three  calendar  months'  previous  notice  requiring  the  same ;  and  that 
in  case  the  plainta^  or  any  or  either  of  tnem  should  within  two  months  after  receiving 
from  the  directors  of  the  said  company  a  communication  of  the  result  of  the  questions 
or  differences  between  the  company  and  the  said  John  Penman,  and  of  the  state  of 
the  compuiy's  affairs  (and  which  coramunioation  the  directors  were  to  make  in  as  full 
and  explicit  a  form,  and  at  as  early  a  period,  as  should  be  in  their  power),  or  at  any 
Mriiw  period  determine  to  take  the  nxty  shares  so  reserved  and  set  aptu-t  as  before 
mmtioned,  auch  shares  to  be  taken  at  pM*  aa  thereinbefore  mentioned,  they  or  he 
dmikl  be  at  liberty  so  to  do ;  and  in  tiiat  oaae  the  money  so  advanced  in  taking  up 
&e  InUs  as  therembefore  mentioned,  with  such  further  sum,  if  any,  as  should  be 
neeesBtuy  to  make  up  the  sum  of  60001.,  should  go  in  payment  of  such  sixty  shares ; 
but  the  plaintiff  should,  in  that  case,  be  entitled  only  to  the  costs  and  expenses 
sttendii^  the  said  bills,  and  not  to  any  interest.  And  it  was  and  is  thereby  further 
ureed  that  in  the  event  of  the  plaintifis  or  any  or  either  of  them  taking  the  said  sixty 
mane  they  or  be  should,  if  they  or  he  at  the  time  of  taking  such  shares  should  declare 
such  to  be  their  or  his  wish,  be  elected  directors  or  a  director  of  the  company  jointly 
with  the  then  directors  as  by  said  agreement  fully  and  at  large  appears.  Mutual 
promises.  Averment — ^that  after  the  making  of  the  said  agreement^  to  wit,  on  the 
day  and  yew  last  aforeeud,  and  on  divers  other  days  and  times  after  that  day,  and 
moFe  than  three  calendar  [^5]  months  before  the  commencement  of  this  soi^  the 
jdiintiflb  paid,  lud  out,  luid  ezplsnded  divws  large  sums  (rf  money  not  exceeding,  in 
the  nliole,  the  said  sum  of  60001.  mentioned  in  the  said  agreement,  to  wit,  the  sum 
d  5800L  in  and  about  the  taking  up  and  discharging  of  the  honour  of  the  drawer 
divers  of  the  said  bills  of  exchange,  in  writing,  before  drawn  by  the  said  John  Penman 
on  the  said  H.  Blundell  for  and  on  account  of  the  said  company,  for  the  payment 
respectively  of  divers  large  sums  of  money,  amounting  in  the  whole  to  a  large  sum, 
to  wit,  the  sum  of  58001.  at  certain  times,  which  respectively  elapsed  long  before  the 
commencement  of  this  suit  pursuant  to  and  upon  the  terms  of  the  said  agreement,  the 
«id  bills  beini;  reepeotively  bills  which  had  been  and  were  dishonoured,  and  not  paid 
or  taken  up  by  any  or  either  of  the  parties  thereto ;  that  the  plaintiffs  had  always 
been  ready  to  follow,  and  had  followea  the  instructions  of  the  company,  and  of  their 
aeants  duly  authorised  tm  that  purpose  in  respect  of  tiie  said  bills  as  uoresaid ;  that 
mrwards,  aod  more  than  three  calendar  montiis  bef(»re  the  commencement  of  this 
ndt,  tiie  plaintifib  gave  due  notice,  to  wit,  to  l^e  said  company  and  to  the  said  directors, 
dot  they  the  plaintiffs  declined  to  take  tiie  said  sixty  shares  in,  or  to  become  members 
of,  the  said  company,  and  the  plaintiff  then  elected  not  to  take,  and  had  not,  nor  have 
sny  or  hath  any  one  of  them  taken,  such  shares,  nor  have  nor  hath  any  or  either  of 
them  become  such  shareholders  or  shareholder;  and  the  plaintiffs  then  gave  the 
ctnapany  and  the  directors  notice  to  pay,  and  required  payment  to  them  the  plaintifis 
according  to  the  said  agreement,  at  the  expiration  of  three  calendar  months  then 
fdlowiog,  of  the  said  sum  of  5800L  so  advanced  by  them  in  taking  up  the  said  bills 
of  exchange  as  aforesaid,  with  a  certain  sum,  to  vrit,  5001.  being  interest  for  the  same 
at  the  rate  <^  5  per  cent,  per  annum,  then  due  and  claimable  thereon  [326]  and  in 
nspect  thereof ;  and  also  a  certain  sum,  to  wit  3001.  being  the  amount  of  the  costs 
SMI  expenses  ^  the  plahitifb  attending  the  taking  up  of  such  bills  and  in  relaticm 
thereto,  and  by  ^e  plaintiffs  then  incurred  in  that  oe&lf  according  to  the  said  agree- 
ment ;  and  although  the  time  for  payment  of  the  said  several  sums  of  S800L,  SOOL 
sod  3001.  elapsed  before  the  commencement  of  this  suit,  yet  the  defendants,  not 
regarding  their  said  agreement  or  their  said  promises,  had  not  paid  or  caused  to  be 
pud  to  uie  plaintiffs,  or  to  any  or  either  of  them,  the  said  sums  of  58001.,  5001.,  and 
3001  or  any  or  either  of  them,  or  any  part  thereof,  but  had  and  each  of  them  had 
therein  failed  and  made  default,  and  the  last-mentioned  three  several  sums  of  money 
still  remained  wholly  due  and  unpaid  and  unsatisfied  and  in  arrear  and  unpaid  to  the 
I^aintd^  nor  had  any  part  thereof  been  paid  to  the  plaintiffs,  by  or  on  behalf  of 
other  of  the  said  parties  to  the  said  bills  so  taken  up  by  the  plaintiffs,  or  by  or  on 
behalf  of  the  said  company,  or  otherwise  satisfied.  The  deeluation  also  contained 
cottDt«  for  money  lent^  money  paid,  and  money  found  due  upon  an  account  stated. 
Hie  defendant  Joeei^  I^well  Heathom  pleaded  fifthly  to  the  first  county  so  for 
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9/6  it  related  to  two  of  the  bills  tiherein  mentioned  to  have  been  taken  up  by  the 
pkuntiffs,  that  the  defendants  were  not,  at  the  tiine  when  the  said  bills  were  drawn, 
and  which  were  not  accepted,  pEutners  or  shareholders  in  the  said  company.  Veri- 
fication 

Sixthly,  to  the  same  count,  that  the  bills  in  the  first  count  mentianed  were  drawn 
for  debts  contracted  before  the  said  Heathora  became  a  shareholder  in  the  stud 
company ;  and  that  he  did  not  in  any  manner  become  a  party  to,  or  assent  to  the 
drawing  or  issuing,  or  negotiation  of,  tiie  said  bills.  Verification. 

There  was  a  special  demurrer  to  these  pleas,  assign-[327]-in^  for  causes,  that  they 
did  not  deny,  or  confess  and  avoid,  the  causes  of  action  to  which  they  were  pleaded, 
and  that  they  amounted  to  the  genertil  issue,  &c.  Joinder. 

W.  H.  Watson,  in  support  of  the  demurrer,  submitted  that  these  pleas  disclosed 
no  answer  to  the  action ;  it  being  perfectly  immaterial  whether  the  ddfendants  were 
parties  to  the  bills,  as  there  was  abundant  consideration  for  the  promise  to  repay  the 
pluntifiiB  the  amount  advanced  by  them  in  taking  up  the  bUIs. 

Qiannell  Serjt  was  then  called  upon  by  the  court  It  is  conceded  that  these 
pleas  cannot  be  supported ;  but  it  is  contended  that  the  declaration  is  bad,  which 
represents  the  obligation  on  the  defendants  to  be,  to  repay  the  mouey  to  the  plaintifi 
**at  any  time  after  the  1st  of  October  then  next,  on  the  company's  having  three 
calendar  months*  previous  notice  requiring  the  same."  The  question  is,  whether  the 
defendants  are  liable  to  repay  the  money  at  any  time  after  the  Ist  of  October,  or  at 
three  months'  notice  from  the  1  st  of  October.  It  is  submitted  that  the  proper  meaning 
is,  that  the  defendants  are  to  pay  the  money  on  tiiree  months'  notice  after  the  lat  of 
October ;  but  whether  that  or  the  other  construction  be  adopted,  there  is  no  all^p- 
tdon  tiiat  the  1st  of  October  had  passed  before  the  commencement  of  the  suit.  For 
tiie  date  of  the  agreement  being  laid  imder  a  videlicet,  it  is  dear  that  the  plaintiflb 
might,  on  non  assumpsit  being  j^eaded,  prore  an  agreem«it  ot  any  omer  date. 
FarioMon  y.  WhUehead  (uite,  vol  lii.  pw  329),  resembles  this  ease.  There  the  dedarA- 
ti(m  stated,  that  theretofore,  to  wit^  on  the  Slst  of  May  1825,  by  an  agreement  in 
writing  tiien  made,  the  defendant's  testator  ^reed,  [^8]  among  other  things,  witiiin 
two  years  from  midsummer  then  next,  to  bum  certain  houses,  and  alleged  for  breach, 
that  the  houses  at  the  commencement  of  the  action  (1839)  were  unbmlt,  contrary  to 
the  agreement.  The  declaration  was  held  bad  on  general  demurrer,  for  not  shewing 
distinctly  that  two  years  from  midsummer  next  after  the  making  of  the  agreemoit  fau 
elapsed  previously  to  the  commencement  of  the  suit 

Ekskine  J.  The  declaration,  which  is  entitied  of  the  16th  of  December  1837, 
alleges  that,  after  the  making  of  the  agreement,  and  more  than  three  calendar  mootiu 
before  the  commencement  of  the  action,  the  plaintiffs  gave  the  company  due  notice  that 
they  declined  to  take  the  shares,  and  required  payment  at  the  expiration  of  thres 
calendar  months  tiien  following,  of  the  moneys  advanced  by  them.  Does  not  tiiat 
allegation  meet  your  objection,  that  it  does  not  appear  on  tiie  declaration  that  a  Ist  of 
October  had  elapsed  before  action  brou^tl 

Per  ouriun.   Judgment  for  the  |damtiff. 


Cook  and  Others,  Assignees  of  William  Hitchcock,  a  Baokrui^  r. 
Pbttchard.   Jan.  16,  1843. 

[S.  C.  6  Scott,  N.  R  34;  12  L.  J.  C.  P.  121.] 

In  an  action  by  assignees  of  a  bankrupt  to  recover  money  paid  by  the  latter  to  the 
defendant,  the  judge,  assuming,  in  favour  of  the  defendant,  that  there  had  been 

importunity  and  pressure  by  him,  left  it  to  the  jury  to  say  whether  the  bankrupt 
had  made  the  payments  in  consequence  of  such  importunity  and  pressure,  or  with 
a  view  of  giving  the  defendant  a  fraudulent  preference  in  contemplation  of  bank- 
ruptcy :  I&ld,  that  this  was  a  direction  of  which  the  defendant  had  no  right  to 
oompLEun. 

Assumpsit,  for  money  had  and  received.    Plea,  non  assumpsit 
At  the  trial  before  Tindal  C.  J.,  at  the  adjourned  sittings  in  London  after 
Michaelmas  term  last,  it  appeared  that  this  was  an  action  brought  by  the  plaiottfe 
to  recover  from  the  d^oidant  the  sum  <tf  20001.,  alleged  to  have  been  paid  to  him  by 
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die  bankrupt  bv  way  of  bMidulent  pnfwenoe  in  eaabeaqMon  <tf  baokraptey.  Hie 
facta  were  as  foilows : — 

Hie  bankrupt  bad  for  some  yeara  oairied  on  tiie  buBuwas  of  a  linendraper  in 
Bcffent  Street  The  defendant  was  the  fa<dder  of  two  bills  of  exohange  for  10001. 
esQD,  accepted  by  the  bankrupt,  bearing  date  respectively  the  19th  of  April  and  10th 
<rf  May  1841,  and  both  payable  three  mont^  after  date,  the  consideration  for  these 
IhIIs  being  money  lent  by  the  defendant  to  the  bankrupt  Upon  the  first  of  these 
aoceptanees  becoming  due  on  t^d  22d  of  June  1841,  it  was  diuionoured.  Four  days 
before  tbe  second  biU  became  due,  namely,  on  the  dth  <tf  August,  the  bankrupt  paid 
to  his  scrfioitOTS,  Messrs.  M.  and  P.  (who  were  also  tiie  attomeyB  of  the  defendant), 
SOOL  on  account  of  the  first  bill.  The  bankrupt  made  a  second  payment  of  2001.  to 
the  d^endant  tiirough  the  same  parties,  on  the  18th  of  the  same  month,  and  between 
that  da^  and  the  31st^,paid  them  the  seyeral  sums  of  600L,  5901.,  400L,  and  101., 
mounting  to  die  sum  souzht  to  be  reooTered  in  this  action.  The  bankrupt  was 
greatly  embarrassed  when  these  payments  wwe  made.  Scnne  time  previously  ne  had 
sent  laree  qoantities  of  goods  to  a  oommisnon  agent  in  the  city,  [330]  with  <Hders 
to  sell  them  at  a  sacrifice  of  26  per  cent  During  the  months  of  July  and  August,  he 
bad  dishonoured  numerous  bills ;  several  actions  had  been  brou^t  against  him ;  and 
ei^t  affidavits  filed  by  different  creditors  for  debts  to  a  considerable  amount,  under 
the  Stat  1  &  2  Vict  c.  1 10,  s.  8 ;  to  the  whole  of  which  he  had  given  bail.  It  also 
s^qteared  that  the  bankrupt  had  told  the  holder  of  one  of  his  disfionoured  bills,  that 
M  should  not  pay  some  m  his  creditors,  on  the  ground  that  they  had  not  used  him 
well,  but  tiiat  he  should  not  give  any  fraudulent  preference.  At  the  time  the  pay- 
mflots  were  made,  the  defendant  was  abroad.  The  200L  paid  on  tiie  9th  of  August, 
was  paid  without  any  demand  on  the  part  of  the  defencuint ;  but  it  was  proved  that 
Messrs.  M.  and  P.  had  made  numerous  and  pressing  applications  on  benalf  of  the 
defoidaD^  previously  to  Hke  subsequent  payments,  although  no  I^;al  proceedings  had 
bean  oommenced.  The  defendant  s  debt  was  guaranteea  by  George  Hitchcock  the 
brother  of  the  buikrupt  The  fiat  agunst  the  bankrupt  was  sued  out  on  the  16th  of 
September  1841.  The  act  of  bonkruptcty  was  an  assignment  executed  him  for  the 
b^efit  of  his  creditors. 

It  was  contended  for  the  plaintiffs,  that  the  evidence  clearly  shewed  that  the  pay- 
meots  in  (question  were  made  by  the  bankrupt  with  a  view  to  give  a  fraudulent  prefer- 
owe,  and  m  contemplation  of  iNinkruptcy. 

On  the  part  of  the  defendant  it  was  submitted,  that  it  was  not  necessary  for  the 
defei^ant  to  shew  that  coercive  measures  had  been  adopted,  or  even  threatened,  it 
bcm^  sufficient  that  payment  had  been  demanded ;  and  that  even  suj^Mmng  that 
WiUiam  Hitchcock  had  oontaapUted  bankruptcy,  and  made  tiie  payments  in  order 
to  protect  his  brother,  who  was  liable  far  the  amount  under  his  giurantee,  that  would 
not  affect  the  defendant's  ri^t  to  retain  the  money. 

^31]  The  Lord  Chief  Justice  told  the  jury,  that  to  entitle  the  plaintiffs  to 
recover,  they  were  bound  to  establish  that  the  payments  by  the  bankrupt  to  the 
defendant  were  made  with  a  view  to  a  fraudulent  preference,  tind  in  contemplation  of 
bankruptcy ;  and  that,  notwithstanding  there  had  been  pressure  and  importunity  on 
tbe  part  of  the  defendant,  the  question  they  had  to  consider  was,  wheUter  the  pay- 
ments were  made  in  consequence  of  t^t  pressure  and  importunity,  or  they  were 
voluntary,  and  witii  a  view  to  give  a  fraudulent  preference  to  the  defendant  over 
other  creditors. 

The  juiT  returned  a  verdict  for  the  plaintifiis  for  the  20001. 

Chaimeu  Serjt  now  moved  for  a  new  trial  on  the  ground  of  misdirection.  It 
isay  be  ooneeded  in  this  ease  ^t  the  buikrupt  was  provra  to  be  in  very  embarrassed 
cininiutBiKei)  and  thai  at  the  time  the  payments  were  made  to  the  defendant^  he 
bad  bankruptcy  in  contempbtaon.  The  question,  however,  is,  whether  the  payments 
vere  vtriuntary ;  and  the  ground  in  which  the  summing  up  is  excepted  to  is,  that  the 
Lord  Chief  Justice  assumed  that  pressure  was  necessary  to  prevent  a  payment  being 
ToJuntary ;  whereas  it  is  sufficient  if  t^ere  has  been  a  demand,  and  a  payment  aiter- 
nzds.  Although  it  seems  to  have  been  held  in  the  older  authorities  uiat  pressing  is 
Meeanry,  later  cases  have  decided  that  it  is  not  the  proper  test  whereby  to  ascertain 
vhedierthe  payment  is  voluntary.  In  Doe  dem.  Lamb  v.  GUlett  (Tyrwh.  &  Or.  114, 
3  C.  H.  &  E.  579)  the  court  of  Kxchei|uer  were  called  upon  to  put  a  construction  on 
(be  mrd  "  v<rfuntaiy  "  as  used  in  the  msolvent  debtors'  act   It  was  there  held  that 
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in  order  to  sappcnrt  a  securi^^^nude  an  iiuolT«it  to  a  creditra'  within  tiiree  montln 
befcnre  he  was  comnutted  [332]  to  prison,  it  was  not  neoessair  for  the  latter  to  pron 
pressure  by  him  of  the  insolvent ;  it  was  for  the  assiniees  of  the  insotrent  who  aou^t 

to  avoid  the  security  under  the  provisions  of  the  7  Qt.  4,  c.  57,  s.  S2,  to  make  oat 
that  it  was  the  voluntary  act  of  the  bankrupt  So  in  Mogg  v.  Baker  (4  M.  &  W.  348), 
in  which  case  Cook  v.  Bogers  (7  Bing.  438,  4  M.  &  P.  573)  and  Doe  v.  GiOeU  were 
cited,  it  was  held  that  where  a  conveyance  or  transfer  of  goods  is  made  by  a  party  in 
insolvent  circumstances  to  a  creditor  in  pursuance  of  a  bonft  fide  demand  by  the  creditw, 
it  is  not  voluntEuy  within  the  meaning  of  the  same  section.  It  is  submitted  upon 
these  authorities,  that  importunity  and  pressure  need  not  be  shewn,  but  that  it  is 
sufficient  if  there  has  been  a  demand,  and  a  pajmient  in  pursuance  theretrf.  In  the 
summing  up  of  this  case,  however,  t^e  jniy  were  led  to  conclude  that  presBnre,  or 
importunity  amounting  to  pressure,  was  requisite.  [Tindat  C.  J.  The  fintpaymBDt 
of  2001.  on  the  9th  of  August,  was  previous  to  any  demand  being  made.  tSaxHa  J. 
Was  there  any  evidence,  that  the  bankrapt  was  paying  olJier  cimitora  %  A  sinde 
demand  and  payment  might  shew  ihat  the  bankrupt  did  not  select  the  particaur 
creditor.  But  if  ten  creditors  apply  to  him,  and  he  puts  off  nine  and  pays  uie  tentli, 
a  jury  may  fairly  infer  a  fraudulent  preference  in  favour  of  the  latter.]  It  is  not 
contended  that  the  jury  might  not  have  properly  found  that  the  bankrupt  intended 
to  give  a  preference  to  the  defendant,  but  the  complaint  is,  that  from  the  sunmung 
up,  the  jury  would  not  give  the  defendant  the  advantage  of  considering  whether 
there  had  been  a  bon&  fide  demand,  and  a  payment  in  consequence  of  such  demand. 
Had  that  point  been  left  to  them,  the  case  might  have  been  attended  with  a  different 
result.  [Erskine  J.  His  lordship  seems  to  have  used  tiie  words  "  importonity  and 
preference,"  [333]  witii  reference  to  this  partioular  case,  and  not  as  laying  down  aoy 
gmeral  jvopositicm.] 

TiNDAL  C.  J.  As  already  observed,  in  summing  up  this  case  to  the  jury  in  ths 
manner  adverted  to,  I  was  not  laying  down  any  general  rule  of  law,  but  mraely 
applying  myself  to  the  facts  of  the  case,  I  appear  to  nave  used  the  words  "  pressure 
and  "  importunity  "  instead  of  demand ;  for  all  I  intended  to  do,  was  to  embody  the 
evidence  given  in  favour  of  the  defendant.  If  the  rest  of  the  court  think  what  I 
sud  was  likely  to  mislead  the  jury,  there  ought  to  be  a  new  trial. 

Erskinb  J.  It  does  not  appear  to  me  that  the  jury  could  have  been  misled 
the  way  in  which  this  case  was  left  to  them  by  the  Lord  Chief  Justice.  There  was  no 
question  as  to  whether  there  had  been  importunity  and  pressure  for  the  payment  of 
this  debt ;  for  it  was  proved  that  both  had  been  used.  If  his  lordship  had  left  it  to 
the  jury  to  sav  whether  there  had  been  any  demand  amounting  to  importunity  and 
pressure,  and  had  told  them  that  if  they  came  to  tiie  oondnsion  there  was  not,  t^es 
the  payments  were  not  a  fraudulent  preference,  the  objectitm,  now  taken,  wooU 
have  arisen.  The  summing  up  turned,  not  upon  any  abstract  proportion  of  ^w,  bat 
upon  the  particular  facts  the  case ;  and  it  was  left  to  the  jury  to  say,  whether  the 
bankrupt  bad  bonft  fide  made  the  payments  in  consequence  of  demands  made  upoa 
him  by  the  defendant's  solicitors,  or  with  the  view  of  giving  the  defendant  a  preferenee 
over  his  other  creditors.  The  evidence  stron^y  shewed  that  t^e  bankrupt  sought  to 
give  the  defendant  a  preference  over  his  other  creditors ;  for  one  payment  was  made 
to  the  defendant  before  there  had  been  any  demand  at  all,  and  all  the  payments 
took  place  while  the  bankrupt  was  in  a  state  of  hopeless  embarrassment.  Under 
these  [334]  circumstances  I  cannot  think  that  the  jury  could  have  been  at  all  misled 
so  as  to  suppose  that  importunity  and  pressure  were  neoessaiy,  in  order  to  prerent 
l^e  payments  from  amounting  to  a  fraudulent  preference. 

Maulk  J.  I  also  think  that  tiiere  is  no  objection  to  the  direction  of  tiie  Lord 
Chief  Justice.  His  lordship  seems  to  have  assumed  that  importunity  and  presson 
had  been  proved,  and,  assuming  that  as  a  fact  in  t^e  case,  to  have  thought  t^t  the 
plaintiffs  would  still  be  entitled  to  recover,  provided  the  jury  came  to  the  ctmclunoo 
that  the  payments  were  made,  not  in  consequence  of  the  importunity  and  pressnre, 
but  in  oi^er  to  give  a  preference  to  the  defendant  His  lordship,  in  assuming  the 
importunity  and  pressure,  may  be  said  to  have  decided  matter  of  fact;  but  that 
constantly  occurs.  Nothing  is  more  common,  where  the  fact  has  been  distinctly 
proved,  and  has  not  been  contradicted  by  the  other  side,  than  for  a  judge  to  assame 
the  &ct  and  not  to  leave  it  to  the  jury,  althouc^  he  undoubtedly  would  oe  bound  to 
submit  it  to  tiiem  if  required  to  do  so  by  either  party.   For  example^  in  an  actkn 
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OD  a  bill  of  enshan^  where  the  isBoes  raised  are  as  to  the  acceptance  and  indorsement 
of  the  Idll,  aappoamg  'die  aoo^itance  to  be  proved  a  witness,  whose  evidence  is 
not  attempted  to  be  contradicted,  would  it  be  a  misdirection  if  the  judee  were  to 
tell  the  jury  that  the  only  question  for  their  consideration  was  as  to  the  indorsement  T 
In  this  case  the  part^  to  object  to  the  assumption  of  importunity  and  pressure  would 
have  been  the  i^ntil^  and  not  the  defenduit ;  for  t^e  assomption  was  in  favour  of 
the  latter. 

Crkbswbll  J.  If  die  Lord  Chid  Justice  had  told  the  jury  that  the  facts  pro- 
duced did  not  amount  to  importunity  and  pressure,  I  should  have  thought  the  case 
required  reconsideration;  but  that  appearo  to  have  [836j)  been  very  far  from  his 
intoition.  For  if  he  thought  that  there  was  not  any  evidence  of  importunity  and 
pressure,  then  there  was  no  question  for  the  jury,  as  it  is  quite  clear  that  the  payments 
were  made  by  the  bankmpt  in  contemplation  of  bankniirt»y.  It  appears  that  the 
Lord  Chief  Justice  left  it  to  the  jury  to  say  whether  the  bankrupt  had  paid  the  money 
as  a  free  agent  or  in  consequence  of  the  demands  made  by  the  defendant's  sdidtom 
I  do  not  see  that  any  fault  can  be  found  with  the  summing  up. 

Rule  refused. 

Foot  «.  Baker.  Jan.  25,  1643. 

[S.  C.  6  Scotti  N.  R  301 ;  7  Jur.  131.} 

fiottble,  that  money  lent  for  the  purpose  of  enabling  the  borrower  to  play  at  sIdttleB 
for  a  less  stake  than  lOL  may  be  recovered  by  the  lender. — Sectu,  where  the 
lender  ia  a  licensed  publican  who  lends  money  to  his  guests  to  enable  them  so  to 
play. 

Debt^  for  8L  48.  nuHiey  lent^  and  also  iat  8L  4a.  upon  an  account  stated. 
Hea :  Uiat  the  sum  erf  8L  48.  in  the  first  count  mentioned,  was  borrowed  by  ibe 
defcsidantk  as  the  plaintiff  then  well  knew,  and  was  knowingly  lent  by  the  plaintaff 

to  the  defendant,  in  a  skittle-ground,  in  and  part  of  a  messuage  wherein  the  plaintiff 
then  carried  on  the  trade  and  business  of  a  publican  and  Tictualler  (a),  for  the  purpose 
of  the  defendant's  ill^ally  playing  and  gaming  therewith,  at  and  m  the  said  skittle- 
ground,  at  a  certain  illegal  game,  to  wit,  the  game  of  skitties,  contrary  to  the  statute 
m  such  case  made  and  provided ;  and  that  the  account  in  the  last  count  mentioned, 
was  stated  of  and  concerning  t^e  said  sum  of  81  4s.  in  the  said  first  count  mentioned, 
and  so  borrowed  and  lent  as  aforesaid,  and  for,  and  in  respect  of,  no  debts  or  moneys 
whatsoever  (b).  Verification. 

Special  demurrer  to  the  plea — for  that  the  defendant  alleges  therein  that 
the  sum  of  8L  48.  in  the  first  count  mentioned  was  borrowed  by  the  (tefendant,  as  the 
plaintiff  well  knew,  and  was  knowingly  lent  by  the  plaintiff  to  the  defendant  for  the 
purpose  of  the  defendant's  iU^;ally  ^ying  and  gaming  therewith  at  a  certain  illegal 
gune,  to  wit,  the  game  of  skittles,  contrary  to  the  statute  in  such  case  made  and 
provided ;  whereas,  in  fact,  there  is  no  statute  in  such  case  made  or  provided,  nor 
ia  there  any  statute  rendering  the  game  of  skittles,  or  the  playing  or  gaming  at  the 
game  of  settles,  illegal,  nor  is  there  any  illegality  in  the  game,  or  in  the  lending  of 
money  under  the  :Bum  of  lOL  to  play  at  or  therewith ; — that  if  the  defendant  meant 
to  say  that  the  game  of  skittles,  mentioned  in  his  plea,  was  illegal  under  the  provisions 
of  the  16  Car.  2,  e.  7,  then  his  plea  was  bad  and  insufficient  for  not  averring  that  such 
game  was  to  be  played,  with  the  plaintiff's  knowledge,  otherwise  than  with  and  for 
ready  mm^ ;  aiid  that^  on  the  face  of  tiie  plra,  it  must  be  intended  that  such  game 
with  and  for  ready  money ; — ^t  t^  plea  oontuned  no  allegation  or  averment 
to  bring       esse  widiin  the  provisions  of  the  lastmentioned  statute ; — that  if  the 

(a)  The  plea  was  afterwards  amended,  by  describing  tiie  plaintiff  as  a  licensed 
pobliean  and  victualler.   Vide  post,  339. 

(6)  This  plea  appears  to  be  bad  for  duplicity.  As  the  plaintiff  claims  two  sums 
of  81  48.,  the  account  stated  must  be  understood,  as  alleged  by  the  phuntiff,  to  have 
beea  stated  of  sums  other  than  that  separately  demanded  in  the  first  count,  whether 
it  be  so  expressed  in  ^e  count  or  not.  Thus  the  plea,  besides  the  special  answer, 
operates  as  a  plea  of  nonquam  indelritatus  to  the  last  count,  or  to  an  unmvided  moiety 
of  both  counts. 
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defendant  meant  to  say  that  the  giune  of  skittles  in  the  plea  mentioned  is  S^eaS 
under  the  provisiona  of  the  9  Anne,  c.  14,  then  the  plea  was  had  and  insufScient  Tor 
not  avnring  that  such  game  of  skittles  was  a  game  at  which  the  defendant,  with  the 
plaintiff's  knowledge,  was  to  play  and  game  thereat  for  a  sum  amounting  to  lOL  or 
more ; — that  the  plea  contained  no  averment  whatsoever  to  bring  the  case  witiun  the 
provisions  of  the  last-mentdoned  statute. 
Joinder  in  demurrer. 

[337]  ChaDnell  Serjt.,  in  support  of  the  demurrer.  The  plea  is  bad,  inasmuch  as 
the  sum  to  which  it  is  pleaded  is  under  101.  The  defendant  is  driven  to  contend  that 
t^e  game  of  skitties  is,  in  idl  cases,  illegal.  [Cressvell  J.  That  is,  if  pUjed  at  for 
money.]  The  act  of  16  Car.  2,  c.  7,  was  passed,  not  for  the  purpose  m  denouDoiiig 
certain  games,  but  with  the  view  of  suppressing  the  deceitful  jnractisiiig  of  those 
games,  and  the  playing  at  them  for  stakes  of  an  excessive  amount  This  appears  from 
the  second  and  third  sections  of  that  statute ;  and  it  contains  not^iing  which  makes 
any  game  illegal.  The  9  Ann.  c.  14,  is  also  an  act  "for  the  better  prevention  of 
excessive  and  deceitful  gfuning."  [Cresswell  J.  It  was  held  in  a  case  in  WilsM 
{Jeffreys  v,  Walter,  1  Wils.  220),  that  cricket  was  a  game  within  that  statute,  and  that 
a  bond  or  security  given  by  a  third  person  for  money  won  at  cricket,  was  void] 
That  was  an  attempt,  by  the  defendant,  which  proved  successful  (6),  to  avoid  a  securi^. 
But  the  bond  given  in  that  case  was  for  money  won  exceeding  101.  The  law  upon 
this  subject  is  distinotly  laid  down  in  tJie  iudnneat  delivered  by  Lord  Abii^^  in 
M'KinneU  v.  BoUnson  (3  M.  &  W.  434).  In  Uie  argument  in  vaai  case,  Barjeam  v. 
WalmUy  (2  Stra.  1249),  Bobm&m  v.  Bland  (2  Burr.  1077,  1  W.  Bla.  256),  and 
WettenhaU  r.  Wood  (1  Esp.  N.  P.  C.  16)  were  cited.  Where  a  bet  is  made  for  a  sum 
under  101.  the  amount  may  be  recovered  by  the  winner  from  the  loser ;  Hodam  v. 
Terrill  a  C.  &  M.  797,  3  Tyrwh.  929),  Baintree  v.  Sutchintm  (10  M.  &  W.  85). 

Talfourd  Serjt.  oontrA.  The  game  of  skittles  is  a  game  ejusdem  generis  wi^ 
those  which  are  enumerated  [3381  in  the  statute  of  Anne.  These  games  are,  cards, 
dice,  tables,  bowls,  followed  by  the  words,  "  or  other  gfune  or  games  whatsoever." 
A  horse-race  has  been  held  to  be  within  the  clause.  Cricket,  a  game  formeriy 
unknown,  has  been  hdd  to  he  within  the  16  Car.  2,  c.  7,  s.  3.  The  only  question 
will  be,  whether  the  court  of  Exchequer  came  to  a  right  decision  in  M*KimuH  v. 
Mobinson.  If,  as  was  tiiere  held,  the  action  upon  t^e  security  is  gone,  tiie  ri|B;ht  to 
recover  the  moneys  seourod  thereby,  is  also  taken  away.  In  some  cases,  indeed, 
it  seems  to  have  been  oonsidered  t^t  ^e  origmal  debt  minit  remain  in  force,  althoo^ 
the  security  was  destroyed,  In  tlie  first  of  those  cases,  Eotiiiuon  v.  Bkmd,  tiie  drcum- 
stances  were  very  pecuuar,  and  the  principle  is  not  recf^nised  in  Blagdon  v.  Pjw,  which 
was  decided  after  RtMnson  v.  Bland,  and  in  the  same  year,  and  Young  v.  Mason  does 
not  appear  to  have  been  adverted  to.  The  mischief  intended  to  be  remedied,  vras, 
the  inducing  persons  to  game,  by  assisting  them  with  the  means  of  indulging  a  common 
and  dangerous  passion.  [Cresswell  J.  Does  it  appear  by  the  plea  that  the  plaintiff 
was  a  licensed  publican  1  A  licensed  publican  cannot  recover  money  advanced  by 
him  for  the  purpose  of  enabling  the  borrower  to  do  an  act  which  the  publican  is 
prohibited  by  his  licence  from  suffering  to  be  done.]  That  would  bring  t^e  case 
within  the  principle  of  M'Kimiell  v.  Bwinson,  the  publican  being  prohibited  under  a 
penalty  from  knowingly  suffering  any  unlawful  ^nie  or  any  gaming  whatsoever^*) 
upon  the  licensed  premises.  fCnannell  Serjt.  The  plea  does  not  allege  that  Ae 
plaintiff  was  a  licensed  victualler.  Tindal  0.  J.  The  case  is  not  within  the  statute 
of  Anne,  because  it  does  not  appear  that  the  mon^waa  lent  at  the  time  of  pl^t  ^ 
words  of  the  statute  being  "  lent  or  advuiced  [339]  at  the  tame  and  place  ai  sodk 
play."]  The  language  of  uie  9  Ann.  c.  14,  s.  1,  is  in  the  disjunctive,  "  knowingly  lent 
or  advanced  for  such  gaming  or  betting  as  aforesaid,  or  lent  and  advanced  at  the 
time  and  place  of  such  play."  The  plea  in  this  case  is  framed  upon  the  first  branch 
of  the  clause.  [Cresswell  J.  If  the  money  is  lent  at  the  time  and  place,  the  purpose 
of  the  loan  is  assumed.  Erakine  J.  There  is  no  penalty  against  an  unlioensed  pentm 
who  suffers  gaming  on  his  premises.]    It  will  not  be  presumed  that  the  plaintiff  ia 

(6)  "The  parties  agreed,  ut  audivi,"  ib.  221. 

(a)  Queere,  whether  playing  at  a  game  lawful  in  itself,  for  a  stake  not  prohiltited 
in  point  (d  amount,  can  be  said  to  be  "  gaming,"  within  tiie  meaning  of  t^e  pubhcao's 
Heeace. 
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gailty  of  the  offence  of  carrying  on  his  bosiness  without  a  lioence  (a).  [Cresswell  J. 
asked  Talfourd  whether  the  defendant  would  amend  his  plea  by  inserting  an  atl^tion 
that  the  plaiiitiff  was  a  licensed  publican.  Channell  Serjt,  submitted  that  this  was 
not  a  case  for  amendment.  Tindal  C.  J.  The  lending  of  money  by  a  publicw  to 
Us  own  guests  for  the  purpose  of  inducing  them  to  game,  is  a  very  improper  pro- 
ceeding. Channell  Serjt  The  twenty-flrst  section  of  8  G.  4,  c.  61,  imposes  penafbieB 
opoQ  persfms  beensed  under  that  act,  who  are  oonvioted  of  offending  a^inst  the  form 
of  the  licence,  and  in  that  form  there  is  a  proviso  against  knowingly  suffering  "  any 
nnlawful  games  or  any  gaming  whataoever. '  The  amendment  therefore  would  still 
leave  open  the  question,  whether  playing  at  skittles  for  less  than  101.  was  an  unlawful 
act  (>esswell  J.  The  term  **  excessive  gaming"  iqiplied  to  playing  or  betting  tar 
ui  amount  exceediiu;  lOL,  implies  that  betting  or  playing  for  money  to  a  less  ertent 
than  lOL  is  gaming  ^).] 

Leave  to  amend,  on  payment  of  costs. 


[340]  Wabwicc  v.  Rogers  and  Other&  Jan.  11, 1843. 

[a  C.  6  Scott,  N.  R.  1 ;  12  L.  J.  C.  P.  113.  See,  Pollard  v.  Bank  of  England,  1871, 
L  R.  6  Q.  K  627.  Approved,  Prime  v.  Orimfal  Bank  Corporation,  1878,  3  App. 
Cas.  325.] 

A  was  the  holder  of  a  foreign  bill  drawn  upon  K,  in  England,  and  accepted  by  B., 
niyable  at  the  banking-house  of  C.  On  the  morning  when  the  bill  became  due, 
D.,  as  A.*s  banker,  took  the  bill  to  the  clearing-house  in  London,  and  put  it  into 
Cs  drawer.  C.  having  examined  the  bill,  and  luving  funds  of  B,'s  in  his  hands  at 
the  tame,  cancelled  tbe  acceptance  by  drawing  lines  across  B.'s  name,  without 
rendering  the  acceptance  illegible.  In  tiie  course  of  the  day  B.  finding  himself  to 
be  insdvent,  ordered  G.  not  to  pay  the  bill ;  whereupon  G.  wrote  thereon  "  cancelled 
W  nustake — orders  not  to  pay :  and  the  bill  was  returned  in  tiiis  state  to  D.  at 
tne  clearing-house  before  the  settling  hoar.  It  is  the  usage  in  the  trade  in  London 
80  to  ctmcel  bills  intended  to  be  paii^  and  where  a  cancellation  has  occurred  through 
mistake,  to  indicate  the  same  by  writing  on  the  bill ; — Held,  that  under  these 
circumstances,  no  legal  liability  was  cast  upon  C.,  from  which  a  promise  could  be 
inferred  that  he  would  pay  the  amount  of  the  bill  or  return  it  without  having 
cancelled  or  destroyed  the  acceptance ; — That  the  duty  cast  upon  C.  was  no  more 
thu  to  take  due  care  of  the  bill,  and  if  be  did  not  choose  to  pay  it  to  return  it 
tincancelled  unless  it  had  been  cancelled  by  mistake,  and  in  that  case  to  indicate 
the  same  by  writing  on  the  bill ; — ^That  C.  did  use  due  care  to  prevent  the  acceptance 
from  being  defaced ; — That  the  acceptance  was  an  aeceptanoe  defaced  and  cancelled 
in  point  <n  fact  it  was  an  acceptance  cancelled  by  mistake — Semble,  f^at 

a  ranker  who  omits  to  return,  or  defoces,  a  bill  is  not  i°  oases,  under  an  obliga- 
tion to  pay  the  amount ; — But  semble,  if  he  do  so  wrongfully  he  becomes  liable  to 
an  action  on  the  case  if  the  holder  has  sustained  dama^  by  his  breach  (rf  duty. — 
Held  also,  that  under  the  circumstances  above  stated,  A.  could  not  sue  C.  for 
money  had  and  received. — The  facts  having  been  found  by  a  special  verdict  in  the 
ordinary  way  : — -Held,  that  the  case  was  not  within  the  3  &  4  W.  4,  c.  42,  s.  24 : — 
Held  also,  that  after  special  verdict  the  pleadings  could  not  be  amended. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  certain  persons  using 
the  style  or  firm  of  H.  R  and  S.  Barker  and  Co.,  before  the  making  of  the  |>romise 
tliasaiafter  next  mentioned,  to  wit,  on  the  ISth  of  October  1835,  at  Smyrna,  mparts 
lieyond  tiie  aeas,  made  and  ^w  their  certain  bill  of  exchange,  directed  to  Mr.  Riward 

(a)  The  legislature  having  declared  it  to  be  unlawful  for  a  licensed  publican  to 
"dfor  gaming  on  t^e  premises,  and  having  also  made  it  penal  to  act  as  a  publican 
vithont  a  limnce,  qussre,  whether  the  pubGcui  who  disobeys  the  act  by  omittin|^  to 
tilte  out  a  licence,  tbereby  aequirea  an  exemption  from,  its  provisious,  those  provisions 
Mig  reference  not  to  the  Uoence^  but  to  the  trade  carried  on. 

(h)  The  amendment  would,  therefore,  seem  to  have  been  merely  ex  abundanti 
cantelft. 
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Jellicoe,  London,  and  thereby  requested  the  said  B.  J.,  at  sixty-one  days  after  si^t 
thereof,  to  pay  by  that  their  firat  bill  of  exchange  to  the  order  of  Mr.  Alemncr 
BargigU  the  sum  of  3001.  sterling,  value  of  the  same ;  which  bill  the  said  A.  K  [S41] 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  indorsed  and  delivered  to  a  certain 
person  in  such  indorsement  mentioned,  to  wit,  one  Vincent  Bavertrelly,  who  after- 
wurds,  to  wit^  on  the  Slst  of  October  in  tihe  year  aforesaid^  indorsed  aod  ddivered 
the  same  to  a  certain  person  in  such  indOTsement  mentioned,  to  wi%  Michael  Badotty, 
who  aftenrards,  to  wit,  on  tiie  I7tk  of  November  in  the  year  aforesaid,  indoned 
and  delivered  ^e  same  to  certain  persons  in  such  indorsement  mentioned,  to  wit, 
A.  Hesse  and  Co.,  who  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  indorsed 
and  delivered  the  same  to  a  certain  person  in  such  indorsement  mentioned,  to  wit^  one 
Jonas  Hagerman,  who  afterwards,  to  wit,  on  the  30th  of  November  in  the  year  afore- 
said, indorsed  and  delivered  the  same  to  certain  persons  in  such  indorsement  mentioned, 
to  wit,  B.  L.  Fould  and  Foulds  Oppenheim,  who  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  indorsed  and  delivered  the  same  to  the  plaintiff :  that,  after  the 
making  and  drawing  of  the  said  bill,  to  wit,  on  the  23d  of  November  in  the  year 
aforesfud,  the  said  K.  J.  duly  accepted  the  said  bill,  and  by  such  acceptance,  written 
upon  the  satd  bill,  made  the  siune  payable  at  the  banking-house  of  the  defendantB : 
that^  after  the  said  several  indorsements,  and  after  the  sua  acceptance,  whea  the  said 
lull  became  due  and  payable,  according  to  the  tenor  and  effect  of  the  aaid  bill  «id  of 
the  said  accepbuice  thereof,  to  wit,  on  the  26th  of  January  1836,  the  said  bill  was 
duly  presented  and  shewn  to  the  defendants,  at  their  said  banking-house,  for  payment 
thereof  according  to  the  tenor  and  effect  of  the  said  acceptance,  and  the  defenduits 
were  thereupon  then  requested  by  the  plaintiff  to  pay  him  the  same ;  and  thereupon 
f^terwards,  to  wit,  on  the  day  and  year  last  aforesaid,  in  consideration  that  the 
plaintiff  would  deliver  the  said  bill  to  the  defendants  without  receiving  the  sum  of 
money  expressed  therein,  at  the  time  of  such  [3^]  delivery,  the  defendants  promised 
the  plaintiff  that  they  the  defendants  wouM,  until  they  should  have  determined 
whether  they  would  pay  the  sum  of  money  in  the  s^d  bill  expressed  or  return  the 
said  bill  to  the  plaintiff,  use  due  oare  to  prevent  the  said  acceptuice  from  being  defaced 
or  obliterated,  and  would,  upon  bdiu;  requested  so  to  do,  in  a  reasonable  time  in  that 
behidJ^  pa^  to  the  plaintiff  the  saia  sum  of  money  or  return  the  said  bill  to  the 
plaintiff  without  having  cancelled  or  destroyed  the  said  aooeptanoe.   Avennoit:  tliat 
the  plaintiff,  confiding  in  the  said  promise,  did  thereupon  then  deliver  the  said  bill  to 
the  defendants  without  receiving,  at  the  time  of  such  delivery,  the  said  sum  of  moner 
expressed  in  the  said  bill,  or  any  part  thereof :  yet  the  defendants  did  not  nor  would, 
after  such  delivery  to  them  of  the  said  bill,  and  before  t^ey  had  determined  whetl>er 
they  would  pay  the  aaid  sum  of  money  in  the  said  bill  expressed  or  return  tiie  said 
bill  to  the  plaintiff,  use  due  care  to  prevent  the  said  acceptance  from  heiag  defaced  or 
obliterated ;  but,  on  the  contrary  thereof,  the  defendants,  after  such  delivery,  and 
before  such  determination,  to  wit,  on  the  day  and  year  last  aforesaid,  used  so  little 
care  in  that  behalf,  that  the  said  acceptance,  through  the  want  of  care  of  the  defendants 
in  that  behalf,  became  and  was  defaced  and  obliterated :  that  afterwards,  and  in 
a  reasonable  time  in  that  behalf  he  the  plaintiff  requested  the  defendants  to  F>y.^ 
him  the  said  sum     money  expressed  in  the  said  bill,  or  to  return  the  said  bill  to  oim 
the  plaintiff,  without  having  amcelled  or  destroyed  the  said  acceptance ;  yet  the 
defendants,  further  disregarcRng  the  said  promise,  did  not  nor  would,  when  they  w»e 
so  requested  as  aforesaid,  or  at  any  other  time,  pay  to  the  plaintiff  the  sum  of  monej 
in  the  said  bill  expressed,  or  any  part  thereof ;  or  return  the  said  bill  to  the  plaintiff 
without  having  cancelled  or  destroyed  the  same ;  but,  on  the  contrary  [343]  thereof, 
the  defendants  on  that  occasion  refused  to  pay  to  the  plaintiff  the  said  sum  of  num^ 
in  the  said  bill  e^ressed,  and  cancelled  and  destroyed  the  said  acceptance,  and 
returned  the  said  bill  to  the  plaintiff  with  the  said  acceptance  so  cancelled  and 
destroyed ;  by  reason  of  which  premises,  not  only  had  the  plaintaff  lost  and  he&i 
deprived  of  the  benefit  of  t^e  said  acceptance  and  of  his  recourse  and  remedies  agaiiut 
the  drawer  and  indorsers  of  the  said  bill  respectively,  but  certain  persons,  to  vi^ 
Heath,  Furze,  and  Co.,  to  whom  the  said  bill  had  been  addressed  in  case  of  need  1^ 
certain  indorsers  of  the  said  bill  through  whom  the  plaintiff  became  such  indorsee 
and  holder  thereof  as  aforesaid,  to  wit,  the  said  A.  Hesse  and  Co.,  and  who,  bat  fiw 
such  defacing  and  obliterating  of  the  said  acceptance,  would  have  taken  up  and  pud 
the  said  bill  for  the  honour  of  the  said  indorsers  of  the  said  bill,  to  wit^  A.  Hesse  and 
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Col,  wholly  refused  to  take  up  and  pay  the  said  bill,  and  the  said  bill  and  the  said 
sum  of  numey  still  remained  wholly  unpaid,  due,  and  nnsatiBfied  to  the  plaintiffl 

There  were  also  counts  for  money  luid  aiid  reoeired,  aad  upon  an  acconnt  stated. 

The  defendants  pleaded,  first)  non  assumpsit. 

SeoQodly — ^to  the  first  breaol^  in  the  first  count — tib&t  they  did,  after  the  ddiveiy 
to  them  of  the  said  bill  of  exchange  as  in  tlie  declaration  mentioned,  and  before  and 
until  they  had  determined  whether  they  would  pay  the  sum  of  money  in  l^e  bill 
expressed  or  retom  the  hill  to  the  plaintiff,  use  due  care  to  prevent  the  acceptance 
from  being  defaced  or  obliterated — concluding  to  the  oountiy 

Thirdly — to  the  same  breach—that  the  acceptance  did  not  become,  nor  was, 
defaced  or  obliterated,  modo  et  form&— concluding  to  the  country. 

Fourthly — to  the  last  breach  in  the  first  count — that  the  defendants  did  return 
the  toll  to  the  plaintiff  without  [344]  having  cancelled  or  destroyed  the  acceptance — 
concluding  to  ^e  country. 

Fifddy — as  to  so  much  of  the  breach  in  the  first  count  of  tiie  declaration  lastly 
aaogned  as  imjputed  to  the  defendants  that  they  cuicelled  the  said  acc^tanoe,  and 
returned  the  bill  to  the  phuntaff  with  the  aooeptonoe  cancelled — ^that  the  said  ^omise 
in  the  said  first  count  mentioned  was  made  by  iAke  defendants  to  l^e  plaintiff  with 
ioA  subject  to  a  certain  proviso,  to  wit^  that,  if  they  the  defendants,  after  such  delivery 
to  them  of  the  said  bill  as  in  the  said  first  count  mentioned,  should,  with  a  view  to 
t^e  payment  of  the  said  money  therein  mentioned,  cancel  the  acceptence  thereof,  to 
wit,  by  drawing  lines  along  and  across  the  same,  but  without  rendering  the  acceptance 
illegible,  and  afterwards,  and  before  actually  paying  the  said  bill,  and  within  a  reasonable- 
tame  for  returning  the  said  bill  to  the  plaintiff  unpaid,  should  discover  that  they  had 
not  funds  or  had  not  authority  of  or  from  the  said  K.  J.  to  pay  the  said  bill,  or  if 
such  authority  should,  after  such  cancelling,  and  before  such  actual  payment^  and 
vithin  anch  reasonable  time  as  aforesaid,  be  revoked,  that  then  in  either  of  suo^i  casesh 
the  defendantB  should  be  allowed,  within  such  reasonable  time  as  aforesaid,  to  return 
the  same  lull  to  the  ^aintaff  with  the  said  acceptance  in  manner  and  form  aforesaid, 
canedled,  without  paymg  or  being  required  to  pay  t^e  money  in  the  said  bill  mentioned, 
tiiey  the  said  defenduita  first  writing  upon  such  bill  t^t  l^e  saM  acceptance  )uud 
been  cancelled  by  mistake,  or  other  words  to  the  like  effect :  that,  after  the  said  bill 
had  been  so  as  t^oresaid  delivered  to  the  defendants  by  the  plaintiff,  to  wit,  on  the 
said  26th  of  January  1836,  they,  the  defendante,  with  a  view  to  the  payment  of  the 
sud  sum  of  money  in  the  SMd  bill  mentioned,  did  cancel  the  said  acceptance,  to  wit,  by 
drawing  lines  along  and  across  the  same,  but  without  rendering  the  [346]  said  accept- 
ance illegible ;  and  that  afterwards,  and  before  actually  paying  the  said  bill,  and 
vithin  a  reasonable  time  for  returning  the  said  bill  to  the  plsontiff  unpaid,  to  wit,  on 
the  day  and  year  aforesaid,  the  authority  theretofore  given  them  by  the  said  R.  J.  to- 
pay  the  said  bill  was  revoked  by  the  said  IL  J. ;  whereupon  they  the  defendants  did 
thmiqmn,  afterwards,  and  within  such  reasonaUe  time  as  aforesaid,  and  when  t^ey 
were  so  requested  by  the  plaintiff  as  in  the  said  first  count  mmtioned,  return  the  said 
liill  to  the  plaintiff  with  the  said  acceptance  in  manner  and  form  aforesaid,  «td  in  no- 
other  way  whatever,  cuicelled,  and  without  paying  the  same,  they  tbe  defendants 
haviog  first,  to  wit,  on  the  day  and  year  last  aforesaid,  written  upon  the  said  bill 
that  the  said  acceptance  thereof  had  been  so  as  aforesaid  cancelled  by  mistake,  as  it 
was  lawful  for  them  to  do  for  the  cause  aforesaid. — Verification. 

The  plaintiff  joined  issue  on  the  first  four  pleas,  and  replied  de  injuria  to  the  last. 
At  the  trial,  before  Tindal  C.  J.,  at  the  sittings  for  London  after  Trinity  term,. 
1838,  a  B^eci^  verdict  was  found,  which  stated  as  follows ; — 

The  bill  of  ezchao^  in  the  first  count  mentioned  was  drawn,  indorsed,  and  accepted 
as  in  that  count  mentioned,  md  the  drawers  and  indorsers  of  the  said  bill  in  that 
eoimt  menticmed,  at  the  time  tte  same  was  so  drawn  and  indorsed  as  aftneaaid,  were, 
mpectlTely,  merchants  residing  in  parts  beyond  the  seas :  and  at  the  time  the  said 
A.  Hesae  uid  Co.  indorsed  the  said  bill,  as  in  that  count  mentioned,  the  said  A.  Heese- 
ud  Co.  addresed  the  said  bill,  in  case  of  need,  to  "  Messrs.  Heath,  Funse,  and  Ca,' 
u  in  that  count  mentioned. 

On  the  4th  of  December  1835  the  plaintiff  discounted  the  said  bill,  with  others, 
amonntang  alt<^;ether  to  the  sum  of  10,0001.  or  thereabouts,  with  Messrs.  Overend, 
Gurn^,  and  Co.,  bill-brokers  in  [346]  London.  On  the  26th  of  January  1836  the 
nid  bUl  became  due,  uid,  being  then  in  the  hands  oi  Messrs.  Barclay  and  Ca,  of  the- 
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city  oi  London,  as  bankers  for  tiie  plaintifl^  was,  about  oleren  o'clock  in  the  momine 
of  that  day,  taken  by  a  clerk  of  Meaers.  Barclay  and  Co.  to  the  dearing-boose,  am 
there  presented  to  a  clerk  of  the  defendants  for  payment  according  to  the  practice  of 
London  bankers  as  thereinafter  mentioned^  that  is  to  say,  by  his  putting  t^e  same  into 
the  drawer  belonging  to  the  defendants  at  the  said  clearing-house ;  and  that  tiie  said 
bill  was  thereupon  ta^en  by  the  aaid  clerk  of  the  defendaQts  from  their  said  diawa 
to  their  banking-house  in  the  said  city,  that  the  defendants  might  determine  whether 
they  would  pay  the  same.  During  the  whole  of  the  day  of  the  26th  of  Januaiy  1836, 
the  said  E.  J.  had  unincumbered  funds  in  the  hands  of  the  defendants,  suffident  in 
amount  to  pay  the  said  bill.  The  said  bill  being  so  taken  to  the  defendants'  banknag- 
house,  they  examined  the  same,  and  cancelled  the  acceptance  upon  the  said  bill  about 
half-past  eleTen  in  the  morning  of  the  same  day,  by  drawing  lines  along  and  acnw 
the  sfune  in  the  form  usual  amongBt  the  London  baiuceTS  when  they  pay  or  intend  to 
pay  bills  made  payable  at  their  house ;  Mid  the  said  bill  was  entered  by  a  clerk  of  the 
defenduits  in  manner  following : — "  B.  Jellicoe  3001.," — in  a  book  adled  "  The  paid- 
clearing-book,"  kept  by  them  for  the  purpose  of  entering  therein  bills  and  cheques 
brought  from  the  clearing-house  paid  or  intended  to  be  paid  by  the  said  banken,  and 
which  said  entries  are  made  that  the  bankers  may  know  the  general  amount  paid  alt 
the  clearing-house  in  the  course  of  the  day  :  according  to  the  course  of  business  in  the 
defendants  said  banking-house,  the  entries  made  in  the  last-mentioned  book  are  shortly 
■afterwards,  in  the  course  of  the  same  day,  transferred  into  a  book  of  the  defendants 
called  "  The  ledger,"  to  the  debit  of  [347]  the  parties  on  whose  account  the  bills  or 
cheques  tJierein  referred  to  are  paid  by  the  defendants ;  and  the  said  mtry  so  made 
in  tne  said  pud-olearing-book  was  not  ever  transferred  into  the  said  led^r  of  the 
defendants. 

In  consequence  of  letters  received  from  i^woad  at  half-past  nine  in  the  morning  of 
that  day,  the  said  R  J.  on  the  26th  of  January,  about  twelve  o'clock  in  the  day, 
■advised  with  some  friends,  and  afterwards  with  his  solicitor,  and  determined  to  stop 
payment,  and  did  in  fact  on  and  from  that  day  stop  payment,  and  shortly  afterwanu 
became  bankrupt,  and  a  fiat  in  bankruptcy  duly  issued  against  bim ;  and,  having  so 
determined  to  stop  payment,  the  said  K.  J.  knowing  that  the  said  bill  of  exchange  fell 
-due  on  the  said  26ui  of  January,  went  to  the  banking-house  of  the  defendants  about 
half-past  twelve  o'clock  on  that  day,  and  then  ordered  them  not  to  pay  any  bills  <hi 
his  account ;  and  on  that  occasion  the  s^d  bill  so  cancelled  as  aforesaid  was  shewn  to 
the  said  R.  J.  The  defendants,  having  received  such  orders  as  aforesaid,  soon  ^ter- 
wards  wrote  upon  the  said  bill  the  words  **  cancelled  by  mistake — (nrders  not  to  pay ; " 
and  the  said  bill  was  afterwards,  at  three  o'clock  of  the  same  day,  taken  by  <Hie  of 
their  clerks  to  the  daring-house,  and  by  him  deposited  in  a  drawer  bdonoing  to  die 
flaid  Messrs.  Barclay  cmd  Co.,  having  at  uie  time  uie  said  words  "cancelled  oy  miitake 
— orders  not  to  ^y,"  written  thereon ;  and  the  same  was  so  as  aforesaid  brought  hack 
and  deposited  within  the  usual  tame  at  which  bills  or  cheques  are  brought  back  and 
deposited  at  the  clearing-house  when  bankers  refuse  to  |)ay  them.  The  clearing  clerk 
•of  the  said  Messrs.  Baiclay  and  Ck>.,  on  seeing  the  said  bill  so  returned  wit£  such 
cancellation,  and  such  words  written  thereon  aa  aforesaid,  applied  to  his  principab, 
l^e  said  Messrs.  Barclay  and  Co.,  to  know  what  he  was  to  do,  and  they,  after  some 
hesitation,  answered  they  supposed  they  must  keep  the  bill ;  and  the  |^4^  bill  was 
.accordingly  retained  by  the  Messrs.  Barday  and  Ga,  and  taken  into  the  aooount 
between  uiem  and  t^e  defendants,  on  strmng  the  day's  balance^  as  ^eraiDafter 
menticmed. 

The  clearing-house  above  referred  to  is  a  room  ntoate  in  the  dty  <rf  LondoD, 
.generally  used  by  t^e  bankers  of  London  and  Westminster  for  tlie  purpose  of  tvM- 
tating  the  recdpts  and  jnyments  between  themsdves.  The  manner  of  presentaog  and 
recdving  and  passing  bills,  notes  and  cheques  at  the  clearing-house,  is  as  follows 
The  clerks  from  the  different  buiking-houses  using  the  clearing-house,  assemble  there 
daily  at  eleven  o'clock  in  the  forenoon,  and  remain,  or  go  backwards  and  f<n^raids,  m 
the  case  may  be,  until  half-past  five,  when  the  dearing-house  is  dosed.  Each  banker 
has  a  separate  drawer,  into  which  drawer  all  bills,  notes,  and  cheques  then  due,  and 
which  are  payable  at  such  banker's,  are  put  by  the  other  respective  bankers'  derks 
holding  the  same,  on  arrival,  at  deven  o'clock,  and  so  from  time  to  time  throng  the 
■day.  Up  to  four  o'dock  (but  not  hiterX  bills,  notes  and  dieqoes  are  put  into  tke 
•drawer  as  tJiey  arrive.   Shwtly  after  eleven  o'doc^  tiie  elearing  dei^  ol  each  banker 
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tikes  oat  of  his  drawer  all  the  1>iU%  notes  and  cheques  which  have  been  then  put  into 
it  hy  other  bankers'  derks  cUumine  payment,  and  takes  or  sends  the  same  to  bis 
priueipal's  banking-house,  in  order  wat  we  banker  may  examine  them  and  determine 
u  to  the  payment  of  them  respectively ;  and  the  same  course  is  pursued  again  at  three 
o'doek  in  the  aftmioon,  azid  from  tame  to  time  afterwards  during  the  remainder  of  the 
(Uy  until  four  o'clock.  Each  banker  examines  the  bills  and  cheques  so  sent  or  taken 
to  him  by  their  respective  clerks,  and  the  customers'  accounts  to  which  they  refer ; 
and  such  bills  or  cheques  as  are  at  the  time  intended  to  be  paid,  are  cancelled  by 
drawing  lines  along  and  across  the  name  of  the  party  for  whom  [349]  such  payment 
is  intended  to  be  made.  Such  of  the  bills  and  cheques  as  the  bankers  determine  not 
to  psy,  are  returned  by  them  to  and  deposited  in  the  drawer  at  the  clearing-house  of 
tlie  baokers  by  whom  the  same  were  that  morning  brought  to  the  clearing-house. 
Sometimes  this  is  done  when  the  clerk  returns  at  three  o'clock  to  t^e  cleariug-house, 
sod  sometimes  the  bankers  (if  they  so  please)  retain  them  until  t^ree  minutes  before 
fire  o'clock  and  then  return  and  deposit  them  in  the  said  drawer :  imd  all  bills  not  so 
retorned  and  dqrasited  by  tiie  last-mentioned  time  are  considered  by  t^  respective 
bsoken  as  paid,  the  daims  of  the  several  bankers  on  each  other  being  settled  at  five 
o'clock,  and  tJie  final  balance  between  them  tiien  struck ;  though  each  banker's  clerk 
nukes  up  his  account  from  time  to  time  during  the  day,  as  may  suit  his  convenience, 
oQtal  five  o'clock,  correcting  it  by  the  addition  of  such  subsequent  receipts  and  pay* 
meats  as  may  be  necessary  according  to  the  items  which  afterwards  come  in.  Vfhm 
a  cancellation  has  occurred  through  error  or  mistake,  the  same  has  been  indicated  in 
writing  on  the  bill,  note  or  cheque  returned. 

Upon  taking  the  account  between  Messrs.  Barclay  and  Co.  and  the  defendants  at 
the  cieuing-house  at  five  o'clock  ui  the  afternoon  of  the  26th  of  January  1836,  of  the 
clums  on  each  other  through  the  clearing-house  on  that  day,  there  was  a  balance  due 
from  Messrs.  Barclay  and  Co.  to  the  defendants,  which  amounted,  i^r  disallowing 
Mflisn.  Banday  and  Co.  credit  for  the  amount  of  the  said  bill  in  the  first  count  men- 
tioned, to  the  sum  M  629L  78.  lOd.,  and  on  aUowing  to  them  the  said  bill  as  a  credit^ 
amounted  to  329L  78.  lOd. ;  and  on  the  aettdement  (x  the  said  account  at  half-past  five 
(n  the  same  irftemoon  between  Messrs.  Barclay  and  Ga  and  the  defenduits  at  the 
clearing-house,  the  amount  due  to  the  defendants  was  taken  as  6291.  Ts.  lOd.,  [360] 
aod  was  then  paid  by  Messrs.  Barclay  and  Co.  to  the  defendants ;  and  the  said  bill 
vas  retained  by  Messrs.  Barclay  and  Co.  with  the  acceptance  of  the  said  K.  J.  thereon 
cancelled,  and  the  words  "  cancelled  by  mistake — orders  not  to  pay,"  written  thereon 
by  the  defendants. 

On  the  27th  of  January  1836,  the  said  bill  was  returned  to  the  plaintitT,  who  paid 
to  Overend,  Grumey  and  Co.  the  amount  thereof. 

On  the  said  27th  of  Janu^  1836,  the  plainta£f  duly  presented  the  said  bill  to  the 
defendants  at  their  banking-house  for  payment  thereof,  and  demanded  payment  of  the 
same,  whsa  the  defendants  refused  to  pay  the  same,  and  declared  to  the  plaintiff  that 
they  made  such  refosal  by  the  order  <n  the  said  R.  J.,  and  that  they  should  keep  the 
fuins  of  the  said  K  J.  in  their  hands  until  any  question  about  the  said  bill  was 
disposed  of ;  and  thereupon  the  plaintiff  caused  the  said  bill  to  be  protested  for 
nonpayment  thereof. 

On  the  said  27th  of  January  1836,  the  plaintiff  presented  the  said  bill  to  Messrs. 
Heath,  Furze  and  Co.  for  payment  thereof ;  but  the  said  Messrs.  Heath,  Furze  and 
Co.,  who  were  correspondents  of  the  said  A.  Hesse  and  Co.,  and  to  whom  reference 
had  been  made  on  the  said  bill  in  case  of  need,  and  who  were  authorised,  by  the 
indication  on  the  said  bill,  to  pay  the  same,  refused  to  pay  it,  stating,  at  the  time,  the 
said  caooellation  d  the  acceptance  as  the  reason  for  their  so  refusing  to  pay :  and 
thereapcm  the  plaintiff  caused  tihe  said  Inll  tu  be  again  protested  for  nonpayment 
thereof :  and  J^m  B.  Heatl^  one  of  the  partners  in  the  sud  house  of  Heath,  Furze 
and  Ca,  was  called  as  a  witness  on  the  part  of  the  plaintiff  on  the  trial,  and  swore 
that  hia  firm  would  have  paid  the  bill  provided  the  acceptance  had  not  been 
cancelled. 

It  is  eatir^y  optional  with  a  party  to  whom  a  bill  is  [361]  referred  in  case  of  need, 
wh^er  he  will  or  will  not  pay  the  same  for  the: honour  of  the  party  making  such 
reference ;  and  parties  to  whom  reference  is  so  made  do  not  usually  pay  the  bill  if 
Ihey  have  any  ooubt  at  all  as  to  the  regularity  of  the  proceedings. 

On  the  siud  27th  of  January  1836,  the  plaintiff  gave  the  defendants  notice  of  such 
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refusal  to  pay  by  the  said  Messrs.  Heath,  Furze  and  Co.,  and  that  the  said  bill  voukl 
be  returned  under  protest  by  that  night's  post  to  Paris,  and  that  the  defendants  would 
be  held  responsible  for  all  damages  and  consequences  arising  from  the  oanceUatun  oC 
^e  acceptajice  of  the  said  B.  J.  as  aforesaid. 

On  the  said  27th  of  January  1836,  the  plaintifif  returned  the  bill  by  post^  under 
protest,  to  Messrs.  B.  L.  Fould,  and  Foulds  Oppenheim,  at  Paris ;  and,  in  doe  ooone 
of  post,  the  said  Messrs.  B.  L.  Fould,  and  Fouids  Oppenheim,  returned  the  bill  to  the 
plamtiff  unpaid,  and  refused  to  pay  the  same :  and  stuted  that  they  did  so  on  acooont 
of  the  saia  cancellation,  and  that  it  would  be  impossible  for  them  to  reearer  the 
amount  of  tiie  said  bill  &om  the  x^^or  indorsers  or  drawers,  in  ocmsequenoe  Botk 
cancellation  as  aforesaid. 

Oil  Uie  said  26th  of  January  1836,  between  the  hours  of  two  and  three  o'clock  in 
the  afternoon,  the  said  K.  J.  wishing  to  pay  back  to  a  correspondent  a  sum  of  500L 
which  that  correspondent  had  remitted  to  him  a  few  days  before,  for  the  purpose  of 
taking  up  a  bill  upon  which  that  correspondent  was  liable,  and  which  was  to  fall  due 
on  the  2d  or  3rd  of  February  following,  carried  a  certain  bill  of  exchange  for  the  sum 
of  5001.  to  the  banking-house  of  the  defendants,  and  applied  to  them  to  discount  the 
same  for  him,  which  they  consented  to  do,  and  in  fact  did,  in  manner  following,  that 
is  to  say,  the  said  R.  J.  indorsed  the  last-mentioned  bill,  and  handed  it  to  the  defw- 
dants,  and,  at  the  same  time,  drew  a  cheque  upon  them  across  tJie  counter  for  the  like 
sum  [362]  of  600L  The  defendants  then  and  there  cancelled  the  said  cheque,  and 
paid  the  sum  of  500L  to  the  said  B.  J.,  and  at  the  same  time  the  defendants  credited 
the  account  of  the  said  B.  J.  with  the  sum  of  600L,  being  the  amount  of  the  said  bill, 
and  debited  the  same  accoimt  with  the  like  sum  of  5001.,  and  also  with  the  sum  U 
31.  28.  6d.  for  the  discount  of  the  said  bill. 

Forei^  indorsers  of  bills  are  in  the  habit  of  refusing  to  pay  where  the  acceptanoe 
of  a  bill  indorsed  by  them  has  been  cancelled ;  but,  whether  such  foreign  inaoraers 
are  or  are  not,  by  the  law  of  France,  compellable  to  pay  where  the  acceptance  of  a 
bill  indorsed  by  them  has  been  cancelled  in  manner  and  form  as  the  acceptance  of  the 
said  bill  in  the  first  count  mentioned  was  so  as  aforesaid  cancelled,  the  jurors  know 
not,  nor  can  they  say. 

When  bills  of  exchange  are  paid,  or  intended  to  be  pud,  by  bankers,  it  is  the 
custom  and  {oactice  for  such  bankers,  to  cancel  the  acceptuice  in  the  maniur  in  which 
the  said  bill  of  ezc^iange  in  the  first  count  mentioned  was  cancelled. 

The  defendants  have  ever  since  retained,  and  now  hold,  the  amount  o£  the  mi 
bill  in  their  hands,  in  order  (if  they  can)  to  pay  the  said  bUl  in  the  event  of  a  judg- 
ment being  recovered  against  them. 

The  special  verdict  then  left  it,  in  the  usual  terms,  to  the  court  to  determine  fw 
which  party  the  finding  upon  the  issues  should  be  entered ;  and  the  damages  oi  the 
plaintiff  were  contingently  assessed  at  3451. 

The  point  mark^  for  argument  on  the  part  of  the  plaintiff,  was  as  follows : 

"  That  tbe  defendants  by  the  cancellation  of  the  acceptance  of  the  said  B.  J.  on 
the  said  bill  of  exchange  in  this  special  verdict  mentioned,  in  the  manner  and  under 
^e  circumstances  therein  stated,  became  liable  to  pay  to  the  {daintiff  the  said  sum  of 
3001.  in  the  said  [3631  bill  mentioned,  with  interest  at  5  per  cent,  or  damages  for 
§uch  cancellation  eqiuu  to  that  amount." 

The  points  on  the  put  of  the  defendants  were, — 

"!F^rst  That  from  t^e  facts  stated  in  the  special  verdiotv  the  law  will  not  imply 
any  such  unqualified  promise  to  have  been  made  by  the  defendants  as  that  stated  ia 
the  special  count  of  the  declaration,  viz.  that  they  would  either  pay  the  money  in  the 
bill  mentioned,  or  return  the  bill  to  the  plaintiff  without  having  cancelled  or  destroyed 
the  acceptance :  and  that  the  defendants  were  therefore  entitled  to  the  judgment  of 
the  court  on  the  plea  of  non  assumpsit. 

"  Secondly.  That  the  facts  stated  in  the  special  verdict  did  not  shew  that  the 
acceptance  became  defaced  or  obliterated  or  cancelled  or  destroyed,  within  the  meaning 
of  those  terms  as  used  in  the  declaration ;  still  less  did  they  shew  that  they  beeaiBS 
so  (if  at  f^l)  through  the  defendants'  failing  to  use  due  care  to  prevent  the  acoeptanee 
from  becoming  de&uied  m  obliterated ;  and  that,  consequently,  ttd  dafendaots  wen 
entitled  to  judjRnent  on  the  second,  third,  and  fourth  pleas. 

"  Thirdly.  That  the  true  nature  of  tiie  contract,  to  be  implied  from  tJie  factB  as 
found  by  the  jury,  was  that  set  forth  in  the  fifth  jdea ;  and  tiiat  t^e  allegstiais  therdn 
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contained  were  justified  by  the  finding  of  the  jury,  so  as  to  entitle  the  defendants  to 
die  judgment  of  the  court  on  the  rephcation  to  the  said  fifth  plea. 

"LwUy.  The  defendants  will  insist^  generally,  that,  by  the  law  of  England,  a 
binker,  at  whose  house  a  bill  is  made  payable  by  the  acceptor,  being  a  customer  of 
socb  Ivuiker,  comes  under  no  irrevocable  liability,  by  cancelling  the  acceptance  in 
manner  stated  in  the  special  verdict,  to  pay  such  bill ;  but  that  under  the  circum- 
staoces  stated  in  the  special  verdict,  the  banker,  notwithstanding  such  cancellation,  is 
justified,  by  the  law  of  England,  in  returning  the  bill  unpaid  to  the  persons  [364] 
presenting  the  same  at  maturity,  if,  before  those  persons  call  for  the  same,  or  have 
Dotace  of  such  cancellation,  the  acceptor  has  enjoined  the  banker  not  to  pay  it^  such 
buiker  in  that  case,  intimatiD^,  on  uie  face  of  me  bill,  that  the  aooeptance  has  been 
eaocdled  by  mistake  t  and,  if  it  he  necessary  to  discuss  the  question,  the  defendants 
Till  contend  that  such  is  idso  the  law  of  foreign  countries." 

The  case  wasargued  in  last  Trinity  Term  (June  3d.  Before  Tindal  C.  J.,  Goltman, 
Moole,  and  Cresswell  JJ.). 

Manning  Serjt  (with  whom  was  Sir  John  Bayley)  for  the  plaintiff.  All  that  the 
{dsintifr  has  to  shew  in  order  to  be  intitled  to  judgment  is,  tlutt  the  promise  alleged 
to  have  been  made  by  the  defendants  is  to  be  implied  from  the  facts  of  the  case,  a 
breach  of  such  promise  on  their  part,  and  that  some  damage  has  resulted  therefrom 
to  the  plaintiff.  The  amount  of  damage  is  not  in  question ;  though  the  jury  have 
foond  that  if  he  is  entitled  to  recover  at  all,  he  is  entitled  to  the  whole  amount  of  the 
lulL  [Maule  J.  If  the  fiftJi  plea  is  proved  ^e  verdict  must  be  entered  for  the  defen- 
daats  upon  Uiat  plea,  aud  also  upon  we  general  issue.]  That  would  be  so,  as  the  fifth 
jilea  amounts  to  mm  assumpsit  and  would  have  been  bad  on  demurrer.  It  alleges, 
m  effect)  that  when  a  canoeUatum  is  made  upon  a  bill  by  eiror  or  mistake,  a  certain 
eourse  is  to  be  taken,  and  that  the  promise  nuide  by  the  defendants  was  a  conditional 
one,— to  follow  that  course, — and  not  absolute,  as  stated  in  the  declaration.  The 
bete  as  fo^md  by  the  special  verdict  shew  that  this  was  not  the  case  of  a  cancellation 
by  mistake,  and  therefore  it  does  not  fall  within  the  usage  found.  At  the  time  the 
Gucellation  was  made,  the  acceptor  had  not  revoked  the  authority  of  the  defendants  to 
pay  the  bill,  nor  had  he  even  made  up  his  own  mind  not  to  pay  it.  In  Mar-{36Ci'yzetU 
T.  H^iiUams  (1  £.  &  Ad.  415)  it  was  held  that  a  customer  might  maintain  an  action 
•gunst  a  banker  who  had  received  sufBcient  funds,  for  refusing  to  pay  his  cheque ; — 
even  although  the  customer  had  not  sustained  actual  damage.  So,  in  this  case,  the 
acceptor  might  have  sued  the  defendants  if  they  had  in  the  first  instance  refused  to 
pay  the  bill  [Tindal  C.  J.  An  action  might  have  lain  if  they  had  sent  back  the  bffl 
to  the  clearing-house  uncancelled ;  but  not  if  they  had  kept  it  lying  on  their  counter 
op  to  dte  time  when  they  first  knew  his  intention  to  stop  payment.  Maule  J. 
lite  question  is,  whether  the  acceptance  was  cancelled  by  mistake.]  It  is  submitted 
^  It  waa  not.  The  acceptance  was  cancelled  intentionally  and  with  full  know- 
ledge. NbvdU  V.  Bossi  (2  R  &  Ad.  757.  S.  C.  more  full,  9  Law  Journal,  Rep.  K.  R 
307)  will  be  relied  upon  by  the  other  side.  It  was  there  held  that  where  an  accept- 
ance is  cancelled  by  mistake,  and  the  mistake  is  immediately  discovered,  and  an 
explanation  is  written  on  the  face  of  the  bill,  the  rights  and  liabilities  of  the  parties 
remaiD  as  before.  But  there  the  cancellation  was  dearly  made  by  mistake,  at  the 
tine  the  bill  was  presented,  under  an  impression  that  the  bankers  had  funds  of 
t^e  acceptor  at  the  time  in  their  hands.  In  this  case  there  was  clearly  no  mistake 
aa  to  any  fact  at  the  time  of  cuioellatdon.  Besides,  in  Novelli  v.  JStwt  the  action  was 
between  parties  to  the  bill ;  and  the  qumtion  waa,  whethor  the  holder  was  precluded 
horn  enffurciiiff  the  bill ;  for  he  was  in  the  same  situataon  as  if  he  were  suing  upon  it. 
And  it  was  hud  that  the  holder  would  be  entitied  to  recover  against  the  indorser  if 
Ae  cancellation  had  not  the  effect  of  destroying  the  bill.  But  that  is  very  different 
pom  the  question  in  this  case.  It  is  sufficient  here  for  the  plaintiff  to  shew  that  he  is 
m  a  worse  situation  by  the  cancellation.  Where  any  alteration  is  apparent  on  the 
iace  of  a  [366]  negotiable  instrument,  the  onus  is  thrown  upon  the  holder  to  shew  the 
^''cunutances  under  which  the  alteration  was  made ;  Herman  v.  Dickimon  (5  Bingh. 
183 ;  2  M.  &  R  289).  A  greater  burden  of  proof  is  consequently  thrown  upon  the 
plaiotit^  which  might  be  too  heavy  to  be  borne.  He  might  be  unable  to  prove  the 
<=pumstances  under  which  the  cancellation  took  place.  The  witness  to  the  transao- 
tioD  mi^t  be  dead.  In  NoveUi  v.  Rom  no  point  was  raised  as  to  the  altered  condition 
of  the  parties.    It  was  assumed  that  if  the  right  of  action  against  the  acceptor 
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was  not  gone,  that  would  be  sufficient ;  without  considering  how  that  li^ht  might 
be  affected  as  to  the  burden  of  proof.  Awniminfc  then,  tiiat  the  oanoellatun  in  oub 
case  did  not  amount  to  a  legal  destruction  t&  the  doenmmti  still  the  pliinliffi 
course  of  proceeding  against  prior  parties  would  be  altered ;  uid  that  is  sufBeimfc 
damage  to  give  him  a  right  <ji  action.  If  tiie  cancellation  in  questicm  had  beai 
made  with  the  consent  ol  the  holder,  his  remedy  against  prior  parties  would  have 
been  gone.  [Maule  J.  Is  that  quite  clear  1]  If  the  cancellation  were  without  pay* 
ment.  [Maule  J.  It  does  not  appear  to  have  been  so  held  in  Novdli  v.  BouL] 
Perhaps  the  position  may  be  stated  somewhat  too  strongly ;  but  it  is  clear  that  the 
situation  of  the  holder  would  have  been  materially  altered  as  to  the  burden  of  proot 
[Maule  J.  Suppose  the  bill  had  been  defaced  by  unavoidable  accident  while  it  was  in 
the  hand  of  tiie  banker,  would  the  action  have  lain  ?]  It  is  submitted  that  it  would, 
upon  the  pi'esent  form  of  declaration  and  the  plea  of  non  assumpsit.  [Tlndal  C.  J. 
Suppose  there  had  been  several  bills  lying  on  the  counter  at  the  same  time,  and  s 
clerk,  intending  to  canoel  another  bill,  had  by  mistake  cancelled  the  one  in  questioo.] 
Still  that  would  have  been  negligence ;  and  tiie  declaration  [3671  alleges  a  promiie 
that  the  defendants  would  use  due  care  to  prevent  the  aoceptfuioe  mm  hmtg  dehoed 
OT  obliterated.  [Maule  J.  The  promise  as  to  taking  care  to  prevent  tiie  nil  from 
being  defaced  might  be  struck  out ;  there  would  then  remain  an  ail^^tion  of  a  promise 
to  pay  the  bill,  or  return  it  Mdth  the  acceptance  uncancelled.]  And  that  would  be 
sufficient ;  as  if  a  promise  were  made  to  pay  1001.  at  York  or  10001.  somewhere  else, 
at  the  election  of  the  promisee,  and  he  elected  to  receive  the  lOOL  at  York,  the 
^xnnisor  would  be  liable  for  that  sum,  though  not  for  the  10001.  So  here,  assuming 
tiiat  the  plaintiff  consented  to  have  the  bill  returned  to  him,  the  defendants  were 
bound  to  return  it  without  having  cancelled  the  acceptance.  If,  as  suggested,  the 
cancellation  had  been  made  merely  by  the  manual  act  of  the  defendants  withoat  soy 
intention  on  their  part,  it  might  perhaps  not  have  been  sufficient  to  support  the 
declaration.  [Maule  J.  It  appears  to  me  that  you  must  go  the  length  of  q^teodiitf 
that  NovelU  v.  Eossi  is  not  law.]  Possibly  that  deciuon  ought  to  be  received  win 
some  g»ius  of  allowance.  In  Master  v.  Miller  (4  T.  B.  320.  S.  C.  affirmed  on  enw, 
2  H.  m.  140)  it  was  held  that  an  alteration  of  the  date  of  a  bill  of  exchange,  aftw 
acceptance,  whereby  the  payment  would  be  accelerated,  avoids  the  instrumeot,  and 
that  no  action  can  be  afterwards  brought  upon  it,  even  by  an  innocent  holder  for  » 
valuable  consideration.  The  necessity  of  preserving  negotiable  instruments  in  u 
unaltered  state  is  strongly  commented  upon  in  that  case.  [Maule  J.  There  is  no 
exception  in  the  promise  here,  not  to  cancel  the  acceptance  without  the  consent  of  the 
plaintiff.]  It  was  not  necessary.  Exceptio  eorum  qusB  tadtk  insunt  nihil  operatur. 
It  is  not  like  the  case  of  an  assault  where  a  permission  to  heat  t^e  plaintiff  would  be 
no  defence  to  an  action.  [Maule  J.  There  seems  to  me  to  be  great  diffi-r368}«ultr 
in  converting  a  duty  into  an  implied  promise.]  If  the  promise  is  somewhat  inaeca- 
lately  stated^  still  the  plaintiff  might  hkve  judgment,  as  the  case  is  witiiin  tiie  opeiatioa 
of  the  3  &  4  W.  4,  c.  42,  s.  24,  whereby  a  jud^e,  instead  of  directii^  an  amendment 
in  the  record,  is  authorised  to  have  the  special  facts  found  by  the  verdict,  and  the 
court  then  are  to  give  judgment  "according  to  the  very  right  and  justice  of  the  case. 
Or  the  court  might  amend  the  declaration  at  common  law,  independently  of  the 
statute.  [Tindal  C.  J.  Not  after  special  verdict.  To  amend  would  be  to  give  anew 
groimd  of  action,  and  that  would  have  to  be  submitted  to  a  new  jury.]  The  promue 
as  alleged  must  be  undeistood  to  mean  that  the  defendants  would  not  cancel  the  bill 
in  such  a  way  as  to  render  it  less  available  than  it  was  before.  [Tindal  C.  J.  The 
second  plea  goes  to  the  first  breach :  the  fourth  plea  to  the  seoima  breach  :  the  third 

Slea  alleges  that  the  defendants  did  use  due  care  to  pievent  the  acceptance  from  being 
efaced  or  obliterated.  Now  the  facta  are  that  the  aceeptanoe  was  cancelled  when  tJw 
bill  was  taken  to  the  defendants,  the  acceptor  tiien  having  funds  in  their  hands,  and 
the  defendants  intending  to  pay  the  bill,— but  in  the  course  of  the  day  they  recavs 
instructions  from  the  acceptor  not  to  pay  it.  Was  that  a  want  of  orainaiy  care  on 
their  part  1  How  could  they  tell  that  the  acceptor  would  come  in  and  order  them  not 
to  pay  the  bill  t]  Assuming  the  acceptor  to  have  had  the  option  to  revoke  the  accept- 
ance, the  defendants  ought  not  to  have  cancelled  the  acceptance  before  such  optton 
had  been  exercised.  [Tindal  C.  J.  Suppose  the  defendanta  had  fifty  bills  preseoted 
to  them  in  the  course  of  the  day ;  the  cancellation  could  not  be  put  off  till  1*^ 
moment    Some  reasonable  time  must  be  allowed  to  thwn.    Then  the  question  i> 
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vhother  this  bill  was  cancelled  in  an  unreasonable  time.  The  fourth  plea  Bays  that 
the  defendants  returned  the  bill  without  having  [369]  cancelled  or  destroyed  the 
Mceptance ;  and  upon  that  the  question  will  be  wnether  what  took  place  amounted  to 

a  cancellation  by  the  law  of  England.}  The  cancellation  destroys  the  bill  pro  tanto ; 
and,  at  any  rate,  encumbers  the  plaintiff  with  the  burden  of  addition^  proof ;  and, 
under  some  circumstances,  it  mi^t  destroy  his  right  of  action  altogether.  If  the 
soceptance  remains  to  all  intents  and  purposes  as  available  as  before,  it  must  be 
admitted  that  there  was  no  legal  cancellation.  But  that  is  not  the  effect  of  the 
alteration.  The  plaintiff  has  clearly  austained  some  damage.  It  is  expressly  found 
by  the  special  verdict  that  foreign  indorsers  of  bills  are  in  the  habit  of  refusing  to  pay 
where  the  acceptance  of  a  bill  indorsed  by  them  has  been  can<»lled.  It  does  not 
indeed  umear  wfaetiheT  such  foreign  indorsen  u«  or  are  not  by  the  law  of  France, 
oompellable  to  pay  in  such  a  oaae ;  but  it  may  be  presumed  that  they  are  not  com- 
pellable, as  they  do  not  pay ;  and  that  if  they  refuse,  they  refuse  lawfully. 

At  any  rate  the  ^aintiff  is  entitled  to  recover  under  the  count  for  money  had  and 
received.  In  F.  N.  B.  121  F.  it  is  said,  "  If  a  man  have  a  patent  from  the  King  to 
have  a  certain  sum  for  term  of  years,  or  for  life,  out  of  the  customs  of  London,  and 
thereupon  he  have  a  liberate  to  the  customer  to  pay  him,  which  he  delivereth  to  the 
emtomer,  at  which  time  the  customer  hath  enough  in  his  hands  to  pay  him ;  now  by 
the  delivery  of  the  liberate,  and  the  assets  in  the  nands  of  the  customer,  the  customer 
is  debtor  unto  him,  and  he  shall  upon  this  matter  have  debt  against  him."  [Maule  J. 
There  are  later  authorities  upon  the  subject.  In  De  Bemales  v.  Fuller  (a),  where 
money  was  paid  into  a  banking  house  for  the  purpose  of  teking  up  a  particular  bill, 
iriiich  was  lyinff  there  for  payment^  it  was  held  [360]  to  be  money  had  and  received 
to  tlie  use  ol  the  then  owner  and  holder  of  the  hill,  and  that  it  could  not  be  applied 
Iff  the  bankers  to  l^e  genea:^  account  of  the  acceptor  who  paid  in  the  money ;  tuoi^h 
the  banker's  clerk  had  said  at  the  time  the  money  was  paid  in,  that  be  could  not  give 
Qp  the  bill  till  he  had  seen  his  master.  But  that  decision  turned  upon  the  fact  that 
the  money  having  been  expressly  paid  in  to  the  defendant's  house  for  the  specific 
porpose,  declared  at  the  time,  of  taking  up  that  particular  bill ;  and  that  purpose  not 
having  been  directly  repudiated  till  afterwards,  it  must  be  taken  to  have  been  received 
at  the  time  for  the  use  of  the  holder  of  the  bill.  But  the  principle  of  that  case  would 
appear  to  be  rather  against  you.  Cresswell  J.  In  the  passage  cited  from  F.  N.  B., 
it  amwars  that  the  liberate  was  deliver^  to  the  |Kirty.]  The  defendants  having  assete 
of  HW  acceptor's  in  their  hands,  and  the  acceptance  being  made  payable  at  their  bank, 
they  became  debtors  to  the  holder  of  the  bill.  The  ma»ng  the  acceptance  so  payable 
WM  a  mandate  or  order  to  them  to  pay  the  money,  which  would  operate  in  the  same 
way  as  t^e  delivery  of  the  liberate  in  the  instwee  cited.  But  the  plaintiff  here  may 
go  farther ;  for  the  defenduits  have,  by  cancelling  the  acceptance,  done  an  act  which 
not  only  amounts  to  an  assent  on  their  part  to  the  order  from  the  acceptor,  but  which 
also  dibbles  them  from  putting  the  plaintiff  in  the  same  situation  he  was  in  before. 

As  to  the  form  of  the  promise  —  assuming  that  the  second  alternative  is  not 
eorrectly  set  forth,  it  might  be  rejected  as  immaterial.  If  A.  promises  to  do  a  thing 
absolutely,  and  the  promisee  alleges  that  the  promise  was  to  do  that  thing  and  also 
another  which  is  immaterial,  it  is  of  no  consequence ;  and  if  the  promisee  shews  that 
A  did  (Hmoise  to  do  that  thing,  and  proves  a  breach  of  such  promise,  he  supports  his 
allegation.  [Maule  J.  Is  [361]  that  so  1]  He  proves  all  that  is  material.  But  at  any 
rate,  the  words  in  the  declaration — "  or  return  the  said  bill  to  the  plaintiff  without 
having  cancelled  or  destroyed  the  acceptance,"  n»y  be  read  thus — "or  return  the  said 
bill  to  tlie  plaintiff,  without  having  dime  any  act  of  cancellation  that  should  prejudice 
the  T^hts  of  the  plaintiff: " — and  if  that  were  so,  a  breach  has  been  proved,  because 
the  pkintiff's  rights  have  been  prejudiced. 

Talfonrd  Serjt  (with  whom  was  F.  Bobinson)  for  the  defendants.  There  is  no 
statement  in  the  declaration  that  the  defendants  had  funds  belonging  to  the  acceptor 
in  their  hands.  The  promise  alleged  is,  therefore,  not  inconsistent  with  their  having 
no  funds.  And  it  amounts  merely  to  a  promise  that  they  will  either  pay  the  bill,  or 
r^nm  it  with  the  acceptuice  uncancelled.  It  imports,  therefore,  an  al^olute  promise 
witiioQt  reference  to  tme  state  of  the  accounts  between  the  acceptor  and  the  defen- 

(a)  14  East,  690,  n.  (and  see  ibid.  p.  698,  in  the  judgment).  S.  C.  not  S.  P. 
2  Campb.  426. 
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dants,  that  if  fchey  were  unable  to  return  the  bill,  from  whatever  cause,  they  would 
pay  it  It  is  not  an  alternative  promise,  but  an  absolute  promise  to  do  one  thing  or 
another.  Even  apart  from  the  usage  stated  in  the  special  verdict,  there  is  no  gnmnd 
for  contending  tluit  any  such  obligation,  as  would  give  rise  to  an  implied  prtmuBe  » 
alleged,  would  result  from  the  state  of  fects  all^jod  in  the  declaration.  [Maule  J. 
The  promise  is  not  quite  as  you  state  it — it  is,  that  the  defendants  will  pay  the 
amount  of  the  biU,  or  return  the  bill  "  without  having  cancelled  or  destn^ed  the 
acceptance."  That  would  mean  that  the  acceptance  was  not  to  be  cancelled  by  any 
act  of  theirs.]  At  any  rate,  the  plaintiff  now  contends  that  the  defendants  would  he 
bound  if  they  had  cancelled  the  acceptance  by  the  merest  accident.  But  that  canoot 
be  80.  No  legal  remedy  in  that  case  would  be  lost  to  the  holder.  At  [362}  the  most 
a  trifling  inconvenience  to  him  would  have  arisen.  So,  if  the  bill  had  been  accident^y 
burnt,  there  would  have  been  inconveuience  no  doubt  to  the  plaintiff ;  but  his  remedy 
in  respect  of  the  bill  would  not  have  been  destroyed.  So,  if  the  bill  had  been  altered 
by  a  stranger  (a).  In  Master  v.  Miller  tke  alteration  was  made,  though  it  did  not 
appear  by  whom,  while  the  bill  was  in  t^e  possesion  of  a  prior  indorser,  through 
whom  the  plaintiff  claimed. 

At  all  events  the  contract  is  laid  too  widely.  There  may  possibly  be  a  duty  oa 
the  part  of  t^e  defendants  not  to  deface  the  bul,  which  may  give  rise  to  an  impBed 
contract  to  the  same  extent ;  but  there  is  no  duty  to  pay  the  amount  of  the  bilL 

The  practice  among  bankers  in  London,  as  stated  in  the  fifth  plea,  is  borne  out  by 
the  special  verdict.  It  the  plaintiff  had  presented  the  bill  himself  at  the  defendant's,  it 
would  have  been  paid  at  once ;  but  as  he  chose  to  present  it  through  his  bankers,  all 
the  known  usages  of  bankers  must  be  taken  as  imparted  into  the  transaction.  In  h»c 
foedera  venit.  And  it  appears  that  the  cancellation  in  question  took  place  in  the 
ordinary  course  of  proceedings.  The  plaintiff  was  therefore  bound,  under  the  circom- 
stances,  by  the  practice  in  uie  city ;  as  where  a  bill  is  made  payable  at  a  banker's,  it 
must  be  presented  within  banking  hours;  though  it  is  different  where  the  bOl  a 
payable  at  a  privat«  house ;  fFUJdna  v.  Jadig  (2  R  &  Ad.  188).  Elf&rd  v.  Teed  (1  M.  & 
a.  28),  Parker  v.  Oordan  (7  East,  385).  The  usage  as  to  the  clearing-house,  as  found 
by  the  special  verdict,  is  this — tiiat  t^e  cancelhition  of  an  acceptance  denotes  the 
intention  of  the  bankers  to  [3631  pay  the  bill ;  but  that  such  intention  may  be  revoked 
till  the  settling  at  the  close  of  tne  day.  It  may  often  be  an  advantage  to  aa  acceptor 
that  matters  should  thus  remain  in  fieri,  as  he  may  thereby  be  enabled  to  pay  in  funds 
into  his  banker's  in  the  course  of  the  day  to  meet  acceptances  which  would  otherwise 
have  been  dishonoured.  In  Femandey  v.  Glynti  (1  Campb.  426,  n.  S.  C.  cit  (nom. 
Ferdamdez  v.  Glyrm)  3  R  &  C.  438),  it  was  held,  that,  by  the  usage  of  trade  in  Londcm, 
a  cheque  may  be  retained  by  the  buiher,  on  whom  it  is  drawn,  till  five  in  lihe  after- 
noon of  the  day  on  which  it  is  presented  forpayment,  and  then  returned,  althoagfa 
it  has  been  previously  cancelled  by  mistake.  [Tindal  C.  J.  There  may  be  a  distinction 
between  a  cheque  and  a  bill  of  exchange.  Maule  J.  There  may  be  several  parties 
to  a  bill]  In  Cm  v.  Troy  (6  B.  &  A.  474),  whwe  a  drawee,  having  onoe  writlmi  his 
acceptance  upon  a  bill  with  the  intention  of  accepting  it,  afterwards  changed  hU  mind, 
and  before  it  was  conamunicated  to  the  holder,  or  the  Irill  was  delivered  back  to  him, 
obliterated  his  acceptance,  it  was  held  that  the  drawee  was  not  bound  as  acceptor. 
In  the  present  case  it  may  be  admitted,  that  if  the  indorsers  had  been  discharged  by 
the  cancellation,  the  action  would  have  lain.  [Tindal  C.  J.  The  plaintiff  contends, 
that  at  any  rate  he  has  suffered  some  damage  in  this  case  by  reason  of  the  further 
proof  imposed  upon  him  in  an  action  against  the  previous  parties  to  the  bill.]  The 
same  difficulty  would  have  arisen  in  Coz  v.  TVp^,  in  an  action  against  the  drawer ;  or 
in  Wiikinsm  v.  JoAnwn  (3  R  &  C.  428 ;  5  D.  &  R.  403),  where  certain  bills  of  exchange, 
purporting  to  have,  amongst  others,  the  indorsement  of  H.  and  Co.,  bankers,  Manchestn, 
were  presented  for  payment  in  London,  at  a  house  where  the  acceptance  appointed 
l^em  to  be  paid.  Payment  being  refused,  t^e  notaiy  [38^vho  presented  tbnm  totk 
them  to  the  plaintiff,  l&e  London  correspondent  of  H.  andOx,  and  asked  him  to  tiks 
up  the  bills  for  their  honour.  He  did  so,  and  struck  out  the  indorsements  subeeqnent 
to  that  of  H.  and  Co. ;  and  the  money  was  paid  over  to  the  d^endants,  the  hmlen 
of  the  bills.   The  same  morning  it  was  discovered  that  the  bills  were  not  genuine,  and 

(a)  See  Lord  lyArcy's  case,  1  Lev.  282 ;  }Faugh  v.  B^issell,  5  Taunt  707 ;  Jej»/r» 
v.  BrtmUeify  6  East,  309 ;  Jrvim  v.  £lnar,  8  East,  54 ;  French  v.  Patten,  9  £ast»  350. 
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that  the  names  of  Uie  drawers,  acceptors,  and  H.  and  Co.,  were  forgeries.  The 
jdaintiff  immediately  sent  notice  to  the  defendant,  and  demanded  to  luiva  the  money 
repaid.  This  notice  was  given  in  time  for  the  post^  so  that  notice  of  the  dishonour 
flould  be  sent  the  same  day  to  tiie  indraaers :  and  it  was  held,  that  the  plaintiff,  having 
Diid  the  money  through  a  mistake,  was  entitled  to  reoover  it  back,  the  mistake  having 
lieeD  diecovered  before  the  defendants  had  lost  their  remedy  against  the  prior  indorsers ; 
and  that  the  rights  of  the  parties  were  not  altered  by  the  erasure  of  the  indorsements, 
that  having  been  done  by  mistake,  and  being  capable  of  explanation  by  evidence. 
Abbott  C.  J.,  in  giving  the  judgment  of  the  court  in  that  case,  citing  ^ernonaey  v.  GlywOf 
observed — "Now  this  case  shews,  that  the  act  of  drawing  a  pen  through  a  name  in 
nch  instruments,  is  not  considered  among  mercantile  men  to  be  an  act  so  absolute 
in  itself  as  not  to  be  recalled  and  annuIlM,  if  done  by  mistake.  We  think  that,  in 
the  jmsent  caae^  the  mistake  may  be  shewn,  and  that  the  indorsers  are  not  dischai^ed. 
^  mdeed,  it  shall  hereafter  appear  that  the  defendants  are  put  to  any  additional 
expense,  by  extra  proof  or  otherwise,  on  account  of  this  improvident  act  of  the  {daintaff, 
rash  is  veiy  unlikely,  they  may  possibly  maintain  a  specifd  action  upon  Ijie  case  to 
recover  a  compensation  to  the  extent  of  the  injury  they  sustain ;  but  this  does  not 
necesBsrily  extend  to  the  whole  consideration,  and  if  not,  it  f umishes^no  defence  to  the 
Iffesent  action."  These  cases  are  authorities  to  shew  that  [366]  neither  this  special 
SBsumpeit,  nor  an  action  for  money  had  and  received,  will  lie  under  the  circumstancea 
ai  the  present  case.  There  was  no  contract  at  all  between  the  plaintiff  and  defendants 
—certainly  none  of  the  kind  alleged.  There  was  no  privity  between  them.  The 
defendants  throughout  have  acted  according  to  the  known  usage  of  the  trade  among 
hankers.  They  had  a  right  to  change  their  mind,  and  destroy  the  symbols  of  their 
intmtion  to  pay  the  bill.  They  did  not  debit  their  customer,  the  acceptor,  with  the 
amonnt  of  the  bill ;  and  therefore  never  appropriated  the  mcmey  so  as  to  be  holders 
of  it  to  the  plaintiff's  use.  This  distingniiBhes  the  present  case  from  that  cited  from 
F.  N.  R,  where  there  was  an  act  of  appropriation  by  handing  over  the  liberate. 
Suppose  the  defen&mts,  after  the  cancellation  of  the  acceptance,  had  aotiially  paid 
otbar  bills  or  cheques  of  Jellicoe's  with  his  money,  and  it  was  found  before  the  settling, 
that  he  had  overdrawn  his  account ;  could  it  be  contended  that  they  were  liable  to  the 
plaintiff  for  money  had  and  received  1  In  Stewart  v.  Fry  (7  Taunt  339),  an  acceptor 
of  a  bill  payable  at  his  London  bankers',  remitted  them  funds  to  pay  it,  or  to  take  it 
np  if  overdue  ;  which  last  being  the  case,  the  bankers,  who  were  bankers  in  London, 
caUed  on  the  holders,  intending  to  take  it  up ;  but  finding  the  bill  was  sent  back  to- 
Ireland  as  dishonoured,  they  remitted  the  money  back  to  the  acceptor,  and  upon 
a  subsequent  presentment  of  the  bill,  refused  payment ;  and  it  was  held  that  this  was 
not  such  a  specific  appropriation  of  the  money,  as  to  render  the  bankers  liable  to  the 
holders  for  the  amount  remitted.  That  case  is  an  authority  to  shew  that  even  the 
a]iplicataon  of  money  may  be  revoked. 

np(m  the  first  point,  therefore,  it  is  submitted  that  no  such  promise  as  is  alleged 
in  the  declaration,  arises  |^66]  from  the  foots  therein  stated.  This  is  independent  of 
the  special  circumstances  stated  in  the  fifth  plea  and  found  by  the  special  verdict ;  and 
eten  if  a  promise  might  be  implied  from  the  general  facts,  there  could  be  none  under 
these  special  circumstances.  NowlU  v.  Rossi  is  a  strong  authority  for  the  defendants. 
The  alteration  in  the  situation  of  the  parties  was  referred  to  in  the  argument  in 
that  case. 

The  second  plea,  which  alleges  that  the  defendants  did  use  due  care  to  prevent  the 
acceptance  from  being  defaced  or  obliterated,  is  supported  by  the  facts  of  the  case 
For  the  defendants,  in  acting  in  the  ordinary  course  of  business,  and  adding  the  words 
on  the  biU,  "cancelled  by  mistake,  OTders  not  to  pay,"  did  exercise  every  care  that 
could  reasonably  be  expected  of  them. 

The  fourth  plea,  which  alleges  that  the  defendants  did  return  the  bill  without 
having  canceltea  or  destroyed  me  acceptance,  is  also  supported.  What  was  done  to 
die  bul  did  not  amount  to  a  cancellation  in  law — there  was  no  animus  canoellandi  on 
the  port  of  the  defendants.  If  an  issue  were  joined  whether  or  not  a  will  had  been 
cancelled,  and  it  were  shewn  that  the  testator  had  drawn  his  pen  across  it  without  any 
intention  to  revoke  it,  it  would  be  found  to  be  no  cancellation. 

It  is  clear  there  is  no  ground  for  the  amendment  suggested.  [Tindal  C.  J.  It 
woold  entirely  vary  the  measure  of  damages  and  the  situation  of  the  parties.] 

Manning  Serjt  in  re^dy.   The  second  breach  sieged  in  the  dedarataon  is,  that  the 
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defendants  would  not  pay  the  amount  of  the  bill,  or  return  the  bill  without  having 
cancelled  or  destroyed  the  same,  but,  on  the  contxury,  cancelled  and  destroyed  the 
acceptance,  and  returned  the  bill  with  the  acceptance  bo  cancelled  and  destroyed. 
^Maule  J.  The  term  cancelling,  as  used  in  the  decIar-[367}^tion,  seems  to  mean 
invalidating  the  bill.]  If  that  were  so,  there  would  be  no  meaning  to  be  attributed  to 
the  word  destroying.  The  cancellation  pu^wrts  prim&  fade  that  tiie  bill  has  hem 
paid ;  and,  therefore,  a  bill,  the  acceptance  of  which  has  been  cancelled,  cannot  be 
sued  upon  without  an  ezpkuiation  of  the  circmnstances  under  which  t^e  cancellatjon 
took  puice.  The  rights  of  the  parties  have  therefore  been  altered  by  cancellatioa. 
A  banker  is  not  a  servant  or  agent  of  his  customer,  but  a  debtor ;  and  in  tiaa  caee 
there  had  been  a  transfer  of  the  debt.  [Maule  J.  The  arrangement  as  to  the  cleariiif- 
iiouse  is  for  the  convenience  of  both  parties.  Suppose  the  plaintiff  bad  hims^ 
presented  the  bill  at  the  defendants'  counting-house  and  they  had  torn  it,  would  Uiat 
have  given  rise  to  a  contract?]  It  would  be  more  like  the  present  case  to  suppose  titat 
when  the  plaintiff  brought  the  bill  to  the  defendant's  counting-house,  one  of  them  hsd 
said,  "  I  must  shew  this  bill  to  my  partner ; "  and  had  taken  it  into  a  back  room,  and 
had  then  brought  it  back  torn  or  cancelled ;  and  it  is  submitted  that  Buch  a  st^  <^ 
circumstances  would  give  rise  to  an  implied  contract.  In  Fememd^  v.  Glynn  it  cleariy 
Appeared  that  no  rights  of  any  third  parties  would  be  injured.  So^  in  Cox  v.  3Vof,  die 
remedy  against  the  drawer  of  the  cheque  would  remain  the  same.  [Maule  J.  The 
holder  of  the  cheque  would  be  exactly  in  the  same  difficulty  as  to  evidence,  as  the 
plaintiff  in  the  present  case.]  The  point  was  not  raised  in  that  case ;  but  clearly  no 
third  party  was  concerned.  In  Novelli  v.  Eossi  also  no  question  was  raised  as  to  the 
increased  difficulty  in  the  proof.  The  only  point  taken  was,  as  to  the  difference  effected 
in  the  situation  of  the  partners  by  the  decision  of  the  French  court.  Indeed,  the  point 
■could  not  have  been  raised,  as  the  French  court  had  decided  that  the  parties  woe 
dischai^ed  from  liability  on  the  bill.  The  latter  part  of  the  judgment  in  WUkxa-^^ISS^tm 
V.  Johnston  is  in  favour  of  the  plaintiff.  Abbott  G.  J.  suggests,  and  the  auggestioo  has 
been  adopted  in  die  course  of  the  present  argument,  that  a  special  action  on  the  case 
might  lie  to  recover  compensation  to  the  extent  of  the  injuiy  sustained  by  an  impnni 
•dent  cancellation.  Permtps  t^e  plaintiff  here  might  have  sued  in  tort ;  but  he  may 
waive  the  tort  and  bring  assumpsit ;  as  in  the  case  of  actaons  against  carriers,  woo 
may  be  either  sued  in  case  upon  their  common  law  duty,  or  in  assumpsit  upon  the 
implied  contract  arising  out  of  such  duty.  [Maule  J.  Suppose  the  acceptor  had  paid 
the  bill  in  the  course  of  the  day,  could  you  have  still  brought  your  action  against  the 
•defendants  t  You  might  have  done  so,  if  this  is  a  contract.  If  the  action  were  in 
tort  the  case  would  be  quite  simple,  because  no  damage  could  be  shewiL]  The  payment 
by  the  acceptor  would  have  been  a  satisfaction  of  the  contract ;  it  would  have  enured 
ja  a  payment  b^  an  agent  of  the  defendants.  If  A. 'a  goods  are  distrained  Cor  rent  oo 
a  tenant's  premises,  the  rent  is  thereby  satisfied.  It  does  not  signify  from  what  parQr 
tiie  satisfaction  comes.  [Maule  J.  Couldyou  say  that  in  such  a  case  of  payment 
-there  had  been  accord  and  satisfaction  ?]  The  argument  need  not  go  that  leng^  It 
-is  suffident  that  there  would  have  been  a  payment^  and  thus  one  alternative  of  the 
promise  would  have  been  satisfied.  [Cresswell  J.  When  you  speak  of  tJie  lights 
of  the  parties  having  been  altered,  you  mean  their  podtaon.]  Thwe  is  no  substaotial 
^difference  between  the  rights  of  the  parties  and  their  means  of  enforcing  them. 
Car.  adv.  vult. 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the  court,  as  follows  : — This  is  an 
action  of  special  assumpsit.  The  declaration  states,  that  H.  R.  and  S.  Barker  and  Ca 
drew  a  bill  of  exchange  upon  Richard  Jellicoe  for  3001.,  payable,  sixty-one  days  aft«r 
.sight,  to  the  order  [369]  of  Alexander  Bargigli ;  that  it  was  indorsed  by  him  and  by 
several  others  successively,  the  last  of  whom,  B.  L.  Fould  and  Foulds  Oppenheim, 
indorsed  to  the  pkintiff ;  that  the  drawee,  Richard  JeUicoe,  on  the  23d  of  ^u)vember 
1835,  accepted  tine  bill,  by  writing  upon  it  and  making  it  payable  at  the  buikiag-boun 
/of  tbe  defendants.  The  dechuraUon  further  states,  wai^  when  the  bill  became  aue^  <» 
the  26th  of  January  1836,  it  was  duly  presented  for  payment  to  the  def«idanti  at 
their  banking-hoose,  and  that  the  defendants,  in  consideration  that  tiie  |daintiff  would 
deliver  the  oill  to  them  without  receiving  payment  at  the  time  of  ike  delivery, 
.promised  the  plaintiff  that^  until  they  shovua  have  determined  whether  they  voald 
pay  the  bill  or  return  it,  they  would  use  due  care  to  prevent  the  acceptance  from  being 
•<iefaced  or  obliterated,  fuid  would,  upon  being  requested  in  a  reasonable  tune,  pay  the 
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plimtiff  the  amount  of  the  bill  or  return  it  without  having  cancelled  or  destroyed  tibe 
Mseqttaooe.  'Die  dedantion  then  goes  on  to  state  that  the  defendants  did  not  use 
^  ears,  bat  tiiat  throng  their  want  of  care  the  aoceptanoe  became  defiaoed  and 
obtitentod ;  that  die  plaintiff  requested  the  defendants  to  pay  the  bill  or  return  it 
wHh  the  aoceptuice  uncancelled,  but  the  defenduits  would  not  pay  the  money,  and 
returned  the  bill  with  the  acceptance  cancelled  and  destroyed ;  by  reason  whereof  the 
pfauotiff  has  lost  the  benefit  of  the  acceptance,  and  his  remedies  against  the  drawers 
and  indorsers ;  and  also  that  certain  persons  to  whom  the  bill  had  been  addressed  in 
case  of  need  by  certain  indorsers  thereof,  and  who  but  for  the  obliteration  of  the 
acceptance  would  have  paid  the  bill,  refused  to  pay  it.  The  declaration  also  contains 
» tDunt  for  money  had  and  received  by  the  defendants  to  the  use  of  the  {^ntiff,  and 
■tonnt  on  an  account  stated. 

The  d^endants  have  pleaded — ^first^  that  they  did  not  [370]  promise  as  alleged  in 
the  declaration ;  secondly, — to  the  first  breach  in  the  first  count, — ^that  they  did  use 
dw  can  to  javrent  the  acceptance  from  being  defaced  or  obliterated ;  thirdly, — 
to  the  same  breach, — ^that  the  acceptance  dianot  become,  nor  was  it  defaced  or 
obliterated,  as  complained  of  by  the  plaintiff ;  fourthly, — to  the  last  breach  in  the 
first  count, — that  they  did  return  the  bill  without  having  cancelled  or  destroyed  the 
acceptance ;  fifthly, — as  to  so  much  of  the  last  breach  in  the  first  count  as  imputes  to 
the  defendants  that  they  cancelled  the  acceptance,  and  returned  the  bill  with  the 
icceptaoce  cancelled, — that  the  promise  mentioned  in  the  first  count  was  subject  to  a 
pTDviao,  that,  if  the  defendants  should,  with  a  view  to  the  payment  of  the  bill,  cancel 
the  acceptance  without  making  it  illegible,  luid  afterwards  within  a  reasonable  time 
hr  returning  the  bill  should  discover  that  they  had  not  funds  or  had  not  authority 
from  the  acceptor  to  pay  the  bill,  or  such  authority  should  be  revoked,  the  defendants 
•hould  be  allowed  to  write  on  the  bill  that  it  had  been  cancelled  by  mistake,  and  to 
return  it  cancelled,  without  paying  it :  the  plea  then  ^oes  on  to  aver  the  matters 
neosMsiy  to  biing  the  breach  to  wfich  it  is  pleaded  wit^  the  terms  of  this  proviso, 
and  coDcludes  with  a  verification. 

The  plaintiff  joins  issue  on  the  first  four  pleas,  and  replies  de  injurift,  &c.  to  the 
fifth ;  on  which  replication,  also,  issue  is  joined. 

lie  cause  came  on  to  be  tried  before  me,  at  the  sittings  in  London  after  Trinity 
term,  1838,  when  the  jury  found  a  special  verdict,  which  states,  in  effect,  that  the 
hill  in  question  was  drawn,  indorsed,  and  accepted  as  stated  in  the  declaration ;  that 
the  drawers  and  indorsers  are  foreign  merchants  residing  beyond  the  seas ;  that 
oertaiQ  indoiwrs,  to  wit^  A.  Hesse  &  Co.,  addressed  the  bill,  in  case  of  need,  to  Messrs. 
Heath,  Furze,  &  Co. ;  that,  on  the  morning  of  the  26th  of  January  1836,  a  [371] 
dak  of  the  plaintiff's  bankers  took  the  bill  to  the  clearing-house,  and  put  it  into  the 
defoidants*  drawer,  from  whence  it  was  taken  by  the  clerk  of  the  defendants  to  them 
It  thor  hwiking-hoaBe  in  order  that  they  might  detomine  whether  they  would  pay 
it ornot ;  that  the  defendants  had  funds  <A  the  acceptor  sufficient  to  pay  ^e  bill ; 
^  the  defendants  canoelled  the  acceptaoee  by  drawing  lines  along  and  across  the 
Baffle  of  the  acceptor  in  the  manner  usual  with  London  bankers  when  they  intend  to 
pay  bills  made  payable  at  their  houses,  and  entered  the  bill  in  a  book  called  the  "  paid- 
cloring-book,"  which  they  keep  in  order  to  know  the  total  amount  paid  to  the  dear- 
in^house  in  the  course  of  the  day  ;  that  Richard  Jellicoe,  the  acceptor,  on  the  same 
daj,  having  determined  to  stop  payment,  ordered  the  defendants  not  to  pay  the  bill, 
*ho  thereupon  wrote  on  it  "  cancelled  by  mistake — orders  not  to  pay,"  and  in  that 
returned  it  to  the  plaintifi*s  bankers  at  the  clearing-house  within  the  usu^  time 
for  retoming  the  bills  which  the  bankers,  at  whose  houses  they  are  made  paj^ble, 
determine  not  to  pay.  The  special  verdict  then  sets  out  the  course  of  business  at  the 
dnring-hous^  shewing  that  (except  so  far  as  the  cancellation  of  the  bill  is  conoemed) 
tte  eoune  ubu^  when  dUIs  are  not  paid,  was  pursued  in  t^e  present  case.  As  to  the 
cancellation,  it  finds,  that  it  is  usual  to  cancel  such  bills  and  cheques  as  are  intended 
to  be  paid,  by  drawing  lines  along  and  across  the  name  of  the  party  for  whom  the  pay- 
went  IB  intended  to  be  made,  and  that,  when  a  cancellation  has  occurred  through  error 
or  mistake,  the  same  has  been  indicated  in  writing  on  the  bill,  note,  or  cheque  returned ; 
that  Messrs.  Heath,  Furze,  &  Co.,  to  whom  the  bill  was  addressed  in  case  of  need, 
refused  to  pay  it,  stating  the  cancellation  as  their  reason ;  that  it  is  optional  with 
parties  to  wnom  bills  are  so  addressed  to  pay  them  or  not ;  that  the  plaintiff  gave  the 
«>faKl-^l72}«iita  notice  of  such  refusal  to  pay ;  that  tiie  bill  was  sent  by  the  plaintiff 
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to  his  immediate  indarHin,  who  refused  to  pa^  il;  stating  that  they  did  so  od  die 
ground  of  the  cancellation ;  that  Richard  JeUicoe,  on  the  day  the  biU  hecame  doe, 
wishing  to  pay  hack  to  a  correspondent  a  sum  of  5001.,  which  the  correspondent  had 
remitted  to  him  for  the  punmse  of  taking  up  a  certain  bill,  applied  to  the  defenduits, 
and  obtained  discount  of  a  bill  of  5001. ;  and  that  the  defendants  retain  in  their  hands 
tiie  amount  of  the  bill  in  question,  in  order  to  pay  it  to  the  plaintiff  in  the  event  of  a 
judgment  against  the  defendants.  The  special  verdict  then,  in  the  usual  form,  leaveB 
to  the  court  to  determine  in  whose  favour  the  issues  are  to  be  found  ;  and  the  jarv 
assess  the  damages,  in  the  event  of  the  plaintiff  bein^  entitled  to  recover,  at  3451 

In  this  state  of  the  record,  the  court  has  to  consider  how  each  of  the  five  issues  is 
to  be  determined  by  the  facts  stated  in  the  special  verdict. 

The  first  of  these  issues  raises  the  question  whether  the  defendants  made  tbe 
promise  stated  in  the  deduction,  that  is,  that  they  would  use  due  care  to  prevent  tbe 
acceptance  from  being  obliterated,  and  would,  upcm  request  within  a  reasonable  tim, 
pay  the  amount  of  ^e  bill  or  retom  it  without  having  cancelled  or  destroyed  die 
acceptance.  The  facts  stated  in  the  special  verdict,  from  which  a  legal  liabuity  sad 
consequent  promise  to  this  effect  are,  if  at  all,  to  be  inferred,  are,  in  substance,  that 
the  plaintiff  was  the  holder  of  a  bill  which  the  acceptor  had  made  payable  at  the  defoi- 
dants'  banking-house,  and  that  the  bill  was  delivered  to  the  defendants  by  the  plaintiff'B 
bankers  on  the  morning  of  the  day  it  became  due,  that  they  might  determine  whetho' 
they  would  pay  it  or  not,  and  return  it  to  the  plaintiff  if  they  did  not  choose  to  pay 
it ;  diat  it  is  usual  to  cancel  bills  intended  to  be  paid,  by  drawing  lines  along  and 
across  the  name  of  t^e  party  for  whom  the  payment  is  intended  to  be  made ;  and 
that,  where  a  cancellation  has  occurred  [373]  through  error  or  mistake,  the  aame  bu 
been  indicated  in  writang  on  the  bill  returned.  The  dut>y  to  be  inferred  from  these 
facts  ai^iears  to  ua  to  foliBhort  of  the  promise  laid  in  the  dedwation ;  that  do^  being 
no  more  tJum  to  take  due  care  of  the  bill,  and,  if  the  banker  does  not  ehoose  top«yi^ 
to  return  it  uncancelled,  unless  it  has  been  cancelled  by  error  or  mistake,  and  in  tiiat 
case  to  indicate  that  it  has  been  so  cancelled,  by  writing  on  the  bill ;  but  that  tim 
is  not,  as  it  appears  to  us,  any  promise  to  pay  if  the  bill  is  not  returned,  or  to  itty  or 
return  the  bill,  as  laid  in  the  declaration,  nor  an  unqualified  promise  to  return  tne  hill 
uncancelled  if  not  paid,  but  a  promise  only  to  I'Ctum  the  bill,  if  not  paid,  uncancelled, 
unless  cancelled  by  efror  or  mistake.  If  the  plaintiff's  argument  be  well  founded,  t 
banker  who  omitted  to  return  a  bill  would  be  bound  by  a  promise  to  pay  the  amoont 
of  it,  though  it  should  be  of  no  vidue,  by  reason  of  all  the  parties  being  insolvent,  or 
all  the  names  forgeries.  According  to  our  view,  the  buiker  does  not  become  liable  to 
pay  the  amount  of  the  bill  by  defacing  or  not  returning  it ;  but  by  so  doing,  if  it  be 
wrongfully  done,  he  becomes  liable  todamages  for  his  breach  of  duty.  He  has  no  dn^ 
to  pay :  it  is,  as  between  him  and  the  holdw  ci  a  bill,  always  optional  whether  he  wm 
pay  it  or  noti,  till  he  actually  pays  it  For  these  reasons,  we  think  the  plea,  that  they 
did  not  promise,  is  to  be  considered  as  found  for  the  d^endanta. 

The  question  on  tbe  second  issue  is,  whether  the  defendants  did  use  due  care  to 
prevent  the  acceptance  being  defaced.  The  only  way  in  which  the  bill  has  bete 
defaced  being  the  cancellation  made  by  the  defendants  when  they  might  reasonal^f 
expect  they  would  have  to  pay  the  bill,  and  such  cancellation  being  made  in  tbe  ik«1 
course,  and  the  mistake  indicated  in  the  usual  manner,  it  appears  to  us  that  tiiis  imt 
is  also  in  effect  found  for  the  defendants. 

The  third  plea  denies  that  the  acceptance  wm  defaced  [374]  or  obliterated.  It 
appears  to  us,  that  though  it  was  defaced  in  a  manner  and  under  circumstancea  wludi 
excuse  the  defendants,  yet  in  foct  it  was  defaced  within  the  meaning  of  the  allegatioB 
traversed  by  the  plea  j  the  issue  therefore,  on  this  plea,  must  be  considered  as  fbood 
for  the  plaintiff. 

And,  in  like  manner  also,  the  issue  on  the  fourth  plea  is  in  effect  found  for  the 
plaintiff,  inasmuch  as  the  special  verdict  shews  that  the  defendants  did  not,  in 
return  the  acceptance  uncancelled. 

The  fifth  plea  states,  in  effect,  that  the  promise  was  different  from  that  hud  in  the 
declaration,  and  is  therefore  a  denial  of  that  promise.  But,  the  matters  in  this  pi» 
being  put  in  issue,  it  is  necessary  to  decide  how  it  is  to  be  considered  as  found :  sod 
we  think  that  the  facts  stated  in  the  special  verdict  shew  that  the  promise  of  the  defeo* 
dants  was  Bubject  to  such  a  proviso  as  is  stated  in  this  plea,  and  that  the  other 
tiMisof  thia  plea,  bringing  the  oaae  within  the  terms  of  the  {sonso,  are  also  sapfMrted; 
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*^he  cancellation,  under  the  circumstances  stated,  was  a  cancella- 
-ithin  the  meaning  of  the  statement  of  the  usage  on  that 
'  1  fifUi  plea  most  be  considered  as  found  for  t^e  defen- 

-ff;  that^  supposing  he  could  not  succeed  in  the 
for  money  had  and  received  b^  the  defendants 
chat  the  i^wintiff  has  no  such  nght   There  are 
action  for  money  had  and  received  will  lie  against 
lunds  which  his  priacipal  has  ordered  him  to  pay  to 
person  in  whose  favour  the  order  is  made,  when  the 
dnted  to  the  order  and  communicated  his  assrat  to  the 
jm  no  such  assent  or  communication  took  place ;  the  [376] 
.d  to  the  holder  of  the  bill  being  its  retom,  with  a  statement 
.as  made  by  mistake,  and  that  the  defendants  had  orders  not 


jested  by  the  learned  counsel  for  the  plaintiff, — though  not  much 
aat,  even  though  the  issues  should  be  found  against  him,  the  court 
^adgment  for  him  according  to  the  very  right  and  justice  of  the  case, 
aUy  of  l^e  pleadings,  under  the  provision  of  the  3  &  4  W.  4,  c  42,  s.  24. 
.V  proviaifHi  a^^lies  only  where  the  jury  at  the  trial  have  actually  found  the 
lor  toe  purpose  of  obtaimng  such  a  judgment  of  the  courts  uid  not  to  a  case  like 
Ji  present^  where  the  facts  are  found  by  the  jury  in  order  to  enable  tiie  ooart  to 
dstmnine  die  issues  on  iha  record,  and  for  that  purpose  only. 

At,  thwefore,  the  defendants  are  in  our  opnion  entitled  to  succeed  on  some  of  the 
iMius  which  go  to  the  whole  cause  of  action,  our  judgment  must  be  for  the  defendants. 
Jndgmoit  for  the  defendmte. 


Dob  debl  Oovab  vl  Box.  Jan.  16, 1843. 

Sorvioe  of  a  declaration  in  ejectment  at  the  office  of  the  tenant,  an  attorney, 
upon  his  clerk,  who  accepted  tiie  service,  was  held  sufficient 

Bompas  Serjt.  moved  for  judgment  against  Hie  casual  ejector.  There  were  several 
taants.  Upon  one  of  them,  an  attorney,  the  service  of  the  declaration  ead  notice 
bad  beui  effeoted  delivering  a  copy  to*  a  duk  of  the  tenant  his  office,  the  clerk 
Mjii^  at  the  time  that  he  would  accept  service  for  his  principal,  who  was  out  of  town. 

Per  curiam.    Bule  granted. 


[376]   WlLEXS  V.  Febks.   Jan.  16, 1843. 

The  three  days  following  (Thristanas  day,  though  made  holidays  at  the  offices  by  3  &  4 
W.  4,  0.  42,  8.  43,  are  reckoned  in  legal  proceedings. — The  plaintiff  applied  to  sign 
jnd^ient  on  the  3d  of  January  (when  the  time  for  pleading  expired),  but  upon  the 
crfBnr  su^esting  that  there  was  a  doubt  whether  those  three  days  were  to  be 
reckoned  in  the  time  for  pleading,  he  forbore  to  sign  judgment  On  ^he  same 
day  the  defendant  died.  The  court  refused  to  allow  the  plaintiff  to  sign  judgment 
QUDC  pro  tunc. 

The  writ  of  sumnums  in  tiin  action  was  reserved  on  the  16t^  of  December  1842, 
nd  the  declaration  filed  and  notice  thereof  served  on  iAte  24th  of  the  same  month, 
vilh  notice  to  plead,  in  eight  days.  On  Tuesday,  the  3d  of  January  1843,  the  time 
for  pleading  having  expired  on  the  preceding  day  (reckoning  the  Christmas  holidays), 
ud  no  plea  having  been  delivered,  the  plaintiff^s  attorney  went  to  the  Master's  office 
for  the  purpose  of  signing  judnnent,  when  he  was  told  by  the  officer  that  a  doubt 
existed  as  to  whether  or  not  Christnmas  day  (uid  the  three  days  succeeding,  during 
vhich  the  office  was  closed,  were  to  be  reckoned  in  the  time  for  pleading,  and  it  was 
■oggeeted  to  him  that  the  safer  course  would  be  to  abstain  from  signing  his  judgment 
then.  The  plaintiff's  attorney  thereupon  forbore  to  sign  judgment  The  defendant 
died  on  the  same  3d  of  January. 

Talfoard  Serjt,  upon  an  affidavit  of  the  foregoing  facts,  now  moved  tiiat  the 
phintiff  m^t  be  at  liberty  to  sign  judgment  as  <n  the  3d     January.   No  doubt 

C.  P.  m— 20 


Digiti;ed  by 


Google 


610 


WARD  V,  DUCKEB 


SHUt.fta.IR. 


could  properly  arue.  It  is  clear  Uiat  the  three  days  alter  Chriataias  day  are  not 
excluded  m>m  the  computation  of  time  to  plead,  though,  by  the  3  &  4  W.  4,  c  43,  a.  13, 
they  are  retained  as  holidays  at  the  ofifices.  They  are  not  mentioned  in  the  R.  H, 
6  W.  4,  by  which  additional  holidays  are  appointed ;  or  in  the  R.  E.  2  W.  4,  r.  1, 
which  specifies  certain  days  which  are  not  to  be  included  in  rules  or  notices  or  othw 
proceedings.  The  plaintiff  in  this  case  was  entirely  misled  by  the  officer  of  the  conrt^ 
and  ought  therefore  to  have  relief. 

[37^  TiNDAL  C.  J.  ;The  plaintiff  might  have  had  ground  for  the  present 
application  if  the  officer  had  refused  to  sign  judgment  But  he  merely  gu^ested  a 
doubt}  which  it  was  in  the  option  of  the  attorney  to  assent  to  or  not.  I  wink  we 
Cfuinot  interfere. , 

Erskiks  J.  concurred. 

Maulb  J.  The  attorney  did  not  insist  on  his  right  to  sign  judgment ;  bat  appears 
to  have  rather  too  readily  yielded  to  an  erroneous  suggestion  gratuitously  made  by  an 
irresponsible  party.  If  we  granted  the  rule,  we  should  be  interfering  with  the  r^ts 
of  others  who  are  free  from  all  blame. 

Cresswell  J.  concurred. 

The  learned  serjeant  took  nothing. 

Ward  v.  Ducker.   Jan.  17,  1843. 

Where  the  notice  of  an  application  to  postpone  a  trial  omitted  to  offer  to  pay  the  cost< 
of  the  postponement,  the  court,  on  making  the  rule  absolute,  gave  the  plaintiff  u 
well  the  coati  of  the  postponement  of  the  trial  as  also  the  costs  of  the  motion, 
notwithstanding  cause  was  shewn  in  the  first  instance. 

Dowling  Serjt.,  on  behalf  of  the  defendant,  moved  to  postpone  the  trial  of  this 
cause  on  the  ground  of  the  absence  of  a  material  witness. 

Talfourd  Serjt.  shewed  cause  in  the  first  instance.  The  court  were  proceeding  to 
make  the  rule  absolute  on  payment  of  the  costs  occasioned  by  tiie  poetpcmemen^  whm 
the  learned  serjeant  submitted  that  the  [378]  plaintiff  was  abo  dntitwd  to  the  casta 
of  the  application,  as  he  had  been  compelTed  to  a(^)ear,  in  oonaequence  of  then  hemg 
no  offer  of  costs  in  the  notice  of  motion. 

Dowling  Serjt.  contended,  that,  according  to  the  usual  practice  as  laid  down  in 
all  the  books  (a)',  no  costs  are  given  when  cause  is  shewn  in  ^e  first  instance. 

-  Per  curiam.  That  is  undoubtedly  the  general  rule ;  but  here  the  defendant  has 
omitted  in  his  notice  of  motion  to  offer  tile  costs  of  the  postponement  of  die  trial,  and 
consequently  he  must  pay  for  having  perhaps  unnecessuily  l»x)ught  the  plaintiff  hers. 

Rule  absolute  accordingly. 

Ex  PARTS  Ann  Tanner  Dufull.  Jan.  20, 1843. 

Form  of  rule  to  dispense  with  the  concurrence  of  a  husband  in  the  conveyance  of  pro- 
perty to  which  the  wife  alone  is  entitled,  under  3  &  4  W.  4,  c.  74,  ss.  77,  91. 

Bompas  Serjt,  in  last  Michaelmas  term,  obtained  a  rule  under  the  3  &  4  W. 
c.  74  (a)^,  on  behalf  of  Ann  Tanner  Duffill,  a  feme  covert,  to  dispense  with  the  [37Q 

{ay  See  Tidd's  Pr.  503,  9th  ed. ;  Lush.  Pr.  771. 

<a)>  By  sect  77  it  is  enacted,  "that  after  the  31st  day  of  December  1833  it  shall 
be  lawful  for  ever^  mu-ried  woman,  in  every  case  e»!ept  that  of  being  tenant  in  tail, 
&C.,  by  deed,  to  mspose  of  lands  of  any  tenure,  and  money  subject  to  be  invested  in 
the  purchase  of  lands,  and  also  to  dispose  of,  release,  surrender,  or  extinguish  any 
estate  which  she  alone,  or  she  and  her  husband  in  her  right,  may  have  in  any  lands  m 
any  tenure,  or  in  any  such  money  as  aforesaid,  and  also  to  release  or  extinguish  any 
power  which  may  be  vested  in,  or  limited  or  reserved  to,  her  in  r^ard  to  any  lands 
of  any  tenure,  or  any  such  money  as  aforesaid,  or  in  regard  to  any  estate  in  any  lands 
of  any  tenure,  or  in  any  such  money  as  aforesaid,  as  fully  and  effectually  as  she  could 
do  if  she  were  a  feme  sole ;  save  and  except  that  no  such  disposition,  release^  surrender, 
or  extinguishment  shall  be  valid  and  effectual  unless  the  husband  cwcor  in  the  deed 
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eoncuireuoe  of  her  husband,  Henry  Holland  DuflBll,  in  the  oonveyaDce  of  certun 
property  to  which  he  was  separately  entitled. 

The  affidavit  of  Mrs.  DuffiU,  upon  which  the  rule  was  obtained,  stated  (inter  alia), 
Uiat  by  a  sentence  or  decree  of  the  Arches  Couit  of  Canterbury,  passed  on  the  16th 
February  1836,  in  a  suit  instituted  by  the  deponent  against  Uie  said  H.  H.  D.,  the 
nid  H.  H.  B.  was  divorced  from  bed,  board,  and  mutual  cohabitation  with  the  deponent ; 
and  that  Portly  before  the  said  divorce  was  decreed,  that  is  to  say,  on  or  about  the 
31st  of  January  1836,  the  said  H.  H.  D.  left  England,  and,  as  the  dqxment  had  be«i 
infonned  and  beUeved,  went  to  the  [380]  United  States  of  America,  Bad  bad  not  since 
ntunted  to  thie  countzy,  to  the  knowle^e  or  belief  of  the  deponents 

Hie  mandatory  pfurt  of  the  rule  was  in  ihe  following  terms : — 

"  It  is  ordered  that  the  said  Ann  Tanner  Duffill  be  at  liberty,  by  deed  or  surrender, 
to  make  disposition  of,  and  to  convey,  all  her  estate  and  interest,  of  and  in  the  here- 
ditaments and  premises  in  the  said  affidavit  mentioned,  to  such  person  or  persons  as 
she  may  think  fit,  without  the  concurrence  of  her  said  husband,  it  appearing  by  the 
Slid  affidavit  that  the  said  Henry  Holland  Duffill  left  Engluxl  some  years  since,  and 
Ittth  not-  since  returned  to  this  coontry." 

Bompas  Serjt.  now  moved  that  the  rule  m^ht  be  amended  (in  order  to  make  it 
eonfonn  more  closely  to  the  language  of  the  act),  by  iutooducmg  the  words  "to 
diepoBe  of,  release,  surrender,  or  eztinfuiBh,"  in  lien  dl  the  words,  "  to  make  cUsposition 
of  ind  to  convey ; "  and  also  by  anbstitutine  for  tike  statement  that  husband  had 
"left  &ij^and  some  years  since,  and  haa  not  since  returned  to  thu  country,"  an 
auction  that  the  parties  were  living  apart  under  sentence  of  divorce.  It  appeared 
tbst  the  conveyancer,  who  acted  for  the  purchaser,  had  objected  to  the  sufficiency  of 
the  rule  as  drawn  up. 

Per  curiam.  It  is  certainly  better  that  the  language  of  t^e  statute  should  be 
adhered  to  as  closely  as  possible.  It  is  not  inconsistent  witii  the  rule  as  at  present 
fasmed,  that  the  parties  may  be  living  abroad  together. 

The  role  was  accordingly  drawn  up  in  the  following  form : — 

"  It  is  ordered  that  the  said  Ann  Tanner  Duffill  be  [381]  at  liberty,  by  deed  or 
(tmeDder,  to  dispose  of,  release,  surrender,  or  extinguish  all  her  estate  and  interest 
of  sod  in  the  hereditaments  and  premises  in  the  said  affidavit  menti(med,  to  such  person 
or  perBODs  as  she  may  think  fit,  witiiont  the  ctmcuitenoe  of  her  said  husbuul,  it 
^)pearing  to  t^e  court,  by  the  said  affidavit,  that  the  aiid  Henry  Holland  Duffill  is  living 
aput  from  his  said  wife  by  sentence  of  divorce." 

Badman  v.  Pugh.   Jan.  20,  1843. 

Where  the  defendant  delivers  a  plea  duly  signed  by  counsel,  and  afterwards,  under  a 
jo^'s  order,  delivers  additional  pleas  without  such  signature,  qu»re,  whether  the 
[^'Dtiff  can  treat  such  additional  pleas  as  nullities ;  but — Held,  that  the  pluntiff  was 

\f  which  the  same  shall  be  effected,  nor  unless  Uie  deed  be  acknowledged  by  her  as 
lunonafter  directed,"  &c. 

By  sect  91,  it  is  provided  and  enacted,  "t^t  if  a  husband  shall,  in  consequence 
of  benng  a  lonatao,  idiot,  or  (d  unsound  mind,  and  whether  he  shall  have  been  found 
«ch  1^  inquisitdon  or  not,  or  shall,  from  any  other  cause,  be  incapable  (rf  executing  a 
deed  n>  of  middng  a  surrender  of  kmds  held  by  copy  of  court  roll,  or  S  his  residence 
not  be  known,  or  he  shall  be  in  prison,  or  shall  be  living  apart  from  his  wife, 
nther  by  mutual  consent  or  by  sentence  of  divorce,  or  in  consequence  of  his  being 
tnuuported  beyond  the  seas,  or  from  any  other  cause  whatsoever,  it  shall  be  lawful 
for  the  Court  of  Ck)mmon  Fleas  at  Westminster,  by  an  order  to  be  made  in  a  summary 
*>7  upon  the  application  of  the  wife,  and  upon  such  evidence  as  to  the  said  court 
>Wl  seem  meet,  to  dispense  with  the  oonourrenee  of  the  husband  in  any  case  in  whieh 
U>  concurrence  is  required  by  this  act  or  otherwise ;  and  all  acts,  deeds,  or  surrenders, 
to  be  done,  executed,  or  made  by  the  wife  in  pursuance  of  such  order,  in  reewd  to 
^Btda  ol  any  tenure^  m  in  regard  to  money  subject  to  be  invested  in  tiie  purchase  of 
^uda,  shall  be  done^  executed,  of  made  by  her  in  the  same  manner  as  if  she  were  a 
^■ole,  and  when  done,  executed,  or  made  by  her,  shall  ^but  without  prejudioe  to 
Aeri^ta  of  the  husband,  as  then  existing  independently  oi  this  act)  be  as  good  and 
1^  as  they  would  have  been  if  the  husbuid  bad  ooncuired,"  &c. 
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not  entitled  to  sign  judgment  upon  the  whole  declaration  as  for  want  of  a  |dea ;  in- 
asmuch as  even  assuming  the  additional  pleas  to  be  nullities,  they  did  not  avoid  the 
first  plea,  which  was  well  pleaded.  —  A  rule  making  a  judge's  order  a  rule  of  court  was 
dated  the  16f^  of  JuITi  ftnd  entitled  "  as  of  Trimty  term  "  preoedin^ :  Held,  to  be 
properly  drawn  up. — the  ordo*  the  judgment  was  set  aside,  witii  oosts  fo  be 
taxed :  they  were  tax&d  at  61.  Ss.,  uid  not  paid.  The  rale  of  ooart  recited  the 
order  verbatim,  and  ordered  the  payment  of  the  costs  of  making  the  order  a  rale 
of  court ;  which  were  afterwards  taxed.  A  fi.  fa.  was  sued  out  directing  l^e  ehenS 
to  levy  91.  6s.  8d.,  ae  the  sum  which  had  been  ordered  to  be  paid  to  the  rule  of 
court,  together  with  interest  at  4  per  cent,  (pursuing  the  form  No.  8  appended  to 
R.  H.  2  vict.) :  Held,  that  the  fi.  fa.  and  the  levy  thereunder  were  irregular,  the 
form  (No.  8)  being  applicable  only  to  cases  where  the  payment  of  a  spedfio  sum  oi 
money  is  ordered. 

On  the  10th  of  March  1842  a  decUuration  in  assumpsit  in  this  action  was  deKvered, 
consistiiig  of  four  counts.  On  the  14tii  of  tlie  same  month  the  defendant  delivered 
a  special  demurrer  to  t^e  first  count,  and  the  plea  of  non  assumpsit  to  the  last  dim 
counts.  On  the  18th  the  demurrer  to  the  first  count  was  set  aside  by  a  judge's  order 
as  frivolous ;  and  on  the  19th  judgment  was  signed  by  the  plaintifT  on  the  Ent  count 
for  want  of  a  plea.  On  the  22d  this  judgment  was  set  [382]  aside  for  irregularis  b; 
a  judge's  order,  by  which,  however,  leave  was  given  to  the  plaintiff  to  amend  t^e 
declaration  on  payment  of  coats,  the  amount  of  which  was  by  a  subsequent  order  fixed 
at  41,  and  ten  days  were  allowed  for  the  payment  of  that  sum ;  at  the  expiratkm  of 
which  tame,  on  failure  of  payment  by  the  plaintiff,  the  defendant  was  to  be  at  liber^ 
to  sign  judgment  for  want  of  a  joinder  in  demurrer.  The  cost«  not  having  been  pud 
within  the  time  allowed,  the  defendant  signed  judgment  on  t^e  first  count  On  the 
6th  of  June  the  defendfuit  obtained  a  judge's  order  that  he  should  be  at  libnty  to 
add  a  plea  of  payment  and  a  plea  of  set-off  to  the  plea  of  non  assumpsit  alresdj 
pleaded  to  the  last  three  counts.  This  order  having  been  made  a  rule  of  cour^  iileai 
of  payment  uid  of  set  off  were  in  due  time  delivered,  with  a  copy  of  the  rale  d 
court :  but  the  pleas  so  delivered  were  neither  dated  nor  signed  by  counsel,  and  there- 
upon the  plaintiff,  on  the  7th  of  July,  signed  interlocutory  judgment  for  want  of  a  {dea 
to  the  last  three  counts  of  the  declaration,  and  on  the  9th  served  the  defendant  with 
notice  of  a  writ  of  inquiry  before  the  sheriff :  whereupon  the  defendant  obtained  a 
summons  for  setting  aside  this  judgment  on  the  last  three  counts;  and  on  the  14^ 
of  July  an  order  was  made  by  Ooleridge  J.  that  the  judgment  so  signed  by  the 
plamtiff  on  t^e  7th  of  July  should  be  set  aside  with  costs  to  be  taxed,  to  be  pud 
the  plaintaff  to  the  defendant,  his  attorney  or  agent  On  the  16th  of  July,  costi 
of  setting  aside  tiie  judgment  of  the  7th  were  taxed,  and  allowed  by  the  Master  at 
tAiC  sum  of  61.  Ss. ;  and  the  allocatur  was  indorsed  on  the  order  of  CJoleridgs  J. ;  and 
that  sum  was  on  the  sune  day  demanded  oi  the  plaintiff's  attorney,  who  decliiied  to 
pay  it,  on  the  ground  of  his  not  having  at  that  time  received  any  instructions  from  hia 
client  for  that  purpose.  No  other  demand  was  made  of  payment  of  such  costs.  Oa 
the  [383]  same  1 6th  of  July  a  rule  of  court  was  drawn  up,  which  was  instituted  as  of 
Trinity  term,  6  Victoria,  but  dated  Saturday,  16th  of  July,  and  which,  after  recitiof 
verbatim  the  order  of  Coleridge  J.  of  the  14th  of  July,  made  that  order  a  rale  d 
court,  and  further  ordered  that  the  plaintiff  should  pay  to  the  defendant  or  hii 
atbomey  costs  of,  and  occasioned  by,  that  application  to  the  courts  to  be  taxed 
by  one  of  the  Masters  of  the  court.  The  costs  of  that  application  and  nde  were  afte^ 
wards  taxed,  but  no  notice  of  such  taxation  was  given  to  t^e  plaiDtiff*s  attorney.  On 
the  18th  of  July  a  writ  of  fieri  facias  was  sued  out  by  the  defendant,  directed  to  the 
sheriff  of  Middwsex,  which  was  in  this  form : — *'  We  command  you  that^  of  the  goods 
and  chattels  of  Henry  Badman  in  your  bailiwick,  you  cause  to  be  made  91  6a.  Sd., 
which  Utely  in  our  court  before  our  justices  at  Westminster,  by  rule  of  our  said  eoart, 
intituled  'Trinity  term,  in  the  fifth  year  of  the  reign  of  Queen  Victoria — Badnian 
against  Pugh.  Saturday,  16th  of  July,'— were  by  the  said  court  ordered  to  be  paid 
by  the  said  Henry  Badman  to  the  said  John  Pugh  ;  and  that,  of  the  goock  and  chattels 
of  the  said  Henry  Badman  in  your  bailiwick,  you  further  cause  to  be  made  interest 
upon  the  said  sum  of  91.  68.  8d.,  at  the  rate  of  41.  per  cent  per  annum  from  the  18th 
of  July  1842,"  &c.  &c.  By  the  indorsement  upon  the  writ,  t^e  sheriff  was  directed 
to  levy  91.  68.  8d.,  and  interest  thereon  at  41.  per  cent  per  annum  from  the  18f^  of 
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July,  till  paid,  besides  16s.  for  the  writ,  sherifiTs  poundage,  officers'  fees,  costs  of  levy- 
ing, and  all  other  incidental  expenses.  The  costs  of  the  rule  of  court  were  never 
demanded  of  the  plaintiff,  and  they  formed  part  of  t^e  sum  of  91.  6s.  8d.  mentioned 
in  the  said  writ  and  the  indorsement  thereon.  On  ike  18th  of  July  the  sheriff  seised 
the  plaintiff's  goods  under  the  writ,  and  on  the  23d  an  application  was  made  by  the 
plaintiff  to  Coleridge  J.  at  chambers,  [384]  to  set  aside  the  rule  of  court  and  the  writ 
(tf  fieri  facias  issued  thereon,  for  irregularity ;  and  upon  such  application  an  order  was 
inadf^  that,  upon  payment  by  the  plaintiff  of  151  into  court  in  a  week,  to  abide  the 
went,  the  sheriff  should  withdraw,  and  that  all  proceedings  under  the  said  rule  of 
eourt  should  be  stayed  until  the  fifth  day  of  the  then  next  Michaelmas  term.  The 
sum  of  151.  was  paid  into  oourt^  and  ^e  sheriff  withdrew  the  ezecutioa,  pursuaub  to 
such  order. 

Sir  T.  Wilde  Serjt,  in  Michaelmas  last  (November  5th),  upon  an  affidavit  of  the 
for^oiDg  factB,  obtained  a  rule  nisi  to  set  aside  the  order  of  Coleridge  J.  of  the  14th 
of  Jtily,  tiie  rule  of  ooart  of  the  16th  of  the  same  month,  and  the  writ  of  fi.  fa.,  for 
imgDuirity;  and  that  the  sum  of  15L,  paid  into  oourt  pursuant  to  the  order  of 
Coknidgo  J.  of  the  23d  of  the  same  nwntb,  should  be  paid  out  ot  oourt  to  the  plaintiff 
X  his  attorney. 

The  learned  serjeant  submitted  that  as  the  added  pleas  were  not  dated  or  signed 
1^  counsel,  the  plaintiff  was  in  a  situation  to  sign  judgment,  and  that  therefore  the 
lut-mentioned  order  of  Coleridge  J.  for  setting  aside  the  judgment  was  irregular— 
Uu^  assuming  the  order  to  have  been  right,  the  rule  of  court  was  wrongly  entitled 
(upon  this  point  he  cited  The  King  v.  Price  (2  C.  &  M.  212,  2  Dowl.  P.  C.  233))— that 
even  if  it  were  properly  entitled  as  of  the  previous  term,  it  could  not  be  effectual  as 
a  judgment  of  that  term  under  the  statute  1  &  2  Vict.  c.  110,  so  as  to  warrant  the 
iKiiag  oi  the  fi.  fa.  in  vacation — that  the  fi.  fa.  itoelf  was  irregular  because  there  had 
not  been  any  personal  demand  of  the  costs  upon  the  plaintiff ;  because  the  writ  was 
not  in  the  form  prescribed  by  the  rule  of  court  framed  in  pursuance  of  the  atat 
\  &  2  Vict.  c.  110;  and  bec^ise  the  indorsement  to  levy  the  1^85]  expenses  and 
poundage  was  bad,  (upon  this  point  he  cited  Baker  v.  (7  Taunt.'  179),  Archb. 
Fntc.,  p.  416,  7th  edit) — and  that,  at  all  events,  the  levy  itself  of  such  expenses  and 
poundage,  would  be  irregular  (b). 

Ghanuell  Serjt,  on  a  subsequent  day  in  the  same  term  (November  24th),  shewed 
cause  upon  affidavits  by  the  managing  clerk  of  the  defendant's  attorney,  and  by  the 
{duntiffs  late  attorney.  In  the  first  of  these  it  was  sworn  that,  at  the  time  the  added 
{deaa  were  delivered,  the  attention  of  the  plaintiff's  attorney  was  called  to  the  fact  of 
their  not  being  either  dated  or  signed ;  that  the  defendant's  attorney  suggested  that, 
under  the  mroumstances,  no  date  or  sigoabure  was  necessary ;  and  that  the  plaintiff's 
attorney  acquiesced.  It  was  also  sworn  that  a  copy  of  the  rule  and  appointment  to 
tax  had  been  served  on  the  plaintiff's  attorney ;  ancl  it  was  further  sworn,  by  the 
managing  clerk,  that  the  sum  of  16L  nevffl'  was  paid  into  court  under  the  judge's  order 
d  the  2^  of  July,  but  tJiat  the  sherifi^  having  received  the  unount  of  the  levy,  had, 
under  a  judge's  order,  paid  to  the  defendwt^  attorney  101.  28.  8d.,  as  the  amount  of 
the  levy  under  the  fien  facias. 

Sir  T.  Wilde  Serjt  (whose  argument,  as  well  as  that  of  Channell  Serjt,  is  fully 
stated  in  the  judgment  of  the  courts)  was  heard  in  support  of  the  rule. 

Cur.  adv.  vult 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the  court  (After  stating  the 
subetaoce  of  the  affidavits,  his  lordship  proceeded  thus.)  Upon  these  affidavits,  my 
brother  Wilde  was  compelled  to  abandon  that  part  of  his  rule  which  asked  for  the 
payment  of  the  151.  out  of  [386]  court,  and  also  to  relinquish  his  objection  that  no 
notice  to  tax  the  costs  under  the  rule  of  court  had  been  given  to  the  plaintiff;  but  he 
Btill  insisted — first,  t^t  tiie  judgment  signed  on  the  7th  of  July,  for  want  ai  a  plea 
to  the  last  three  counts  of  the  dMlaration,  was  re^lar,  and  therefore  that  the  order 
of  my  brother  Coleridge,  of  the  14th  of  July,  setting  the  judgment  aside,  and  all  the 
proceedings,  ought  to  be  set  aside  hy  the  court ;  secondly,  that,  even  if  the  judgment 
»aB  irregSar,  and  my  brother  Coleridge's  order  right,  the  rule  of  court  was  irregular, 
aod  oi^t  to  be  set  aside,  because,  the  order  having  been  made  iu  vacation,  the  rule 

(b)  It  did  not  diatinotiy  appear  from  t^e  affidavits  that  any  poundage  had  been 
in  iact  levied. 
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of  court  ought  to  have  been  intituled  as  of  the  next  succeeding  term ;  thirdly,  that, 
if  the  rule  of  court  was  properly  intituled  as  of  the  preceding  term,  it  could  have  no 
effect  as  a  judgment  of  that  term  to  warrant  the  issue  of  the  fieri  facias  in  the  vacation, 
and,  therefore,  that  the  fieri  facias  and  the  levy  under  it  were,  at  all  events,  irregular : 
and  he  further  objected  that  the  writ  and  execution  ought  to  be  set  aside — first,  on 
the  ground  that^  as  the  effect  given  to  rules  of  court  for  the  payment  of  money  or 
costs  was  intended  as  a  substitute  for  tiie  remedy  by  attachment^  a  personal  denand 
of  the  costs  ought  to  have  been  made  upon  t^e  plaintiff  before  l^e  execution  was 
issued ;  secondly,  because  the  writ  of  fieri  facias  was  not  in  the  form  prescribed  by 
the  rules  of  all  the  courts,  framed  under  the  statute  1  &  2  Vict  c  110;  and,  thirdly, 
because  the  indorsement  to  levy  expenses  of  the  writ  and  sheriff's  poundage  was 
erroneous,  and  rendered  the  writ  itself  bad ;  and  lastly,  he  objected,  that,  at  all  events, 
the  levy  of  the  expenses  of  the  writ  and  sheriff's  poundage  was  irregular,  and  ou^t 
therefore  to  be  set  aside. 

It  will  be  necessary  to  consider  each  of  these  grounds  of  objection  in  their  order. 

As  to  the  objection,  on  the  ground  of  the  irregularity  of  the  judgment,  it  was 
contended,  on  the  part  of  the  [387]  plaintiff,  that  the  judgment  signed  on  the  7th  of 
July,  for  want  of  a  plea  to  the  last  three  counts  of  t^e  declaration,  was  regubr, 
inasmuch  as  the  pleas  of  payment  and  set  off  were  neither  dated  nor  si^ed  by  a 
Serjeant,  and  that  the  plaintiff  might  therefore  treat  them  as  nullities.  But  as,  in 
this  case,  the  general  issue  had  bMn  well  pleaded  already  to  t^e  last  tJiiee  oounts, 
which  plea  had  not  been  withdrawn,  we  cannot  see  how  the  subsequent  deliveiy  of 
two  pleas,  even  admitting  them  to  be  nullities,  for  the  reasons  before  urged  (on  which, 
however,  we  give  no  opinion)  (a),  can  be  held  to  avoid  the  effect  of  the  plea  of  noo 
assumpsit.  We  are,  therefore,  of  opinion  that  the  judgment  signed  by  the  plaintiff 
was  irregular,  and  that  the  order  of  my  brother  Coleridge  ought  not  to  be  disturbed. 

The  second  objection  is  as  to  the  sufficiency  of  the  rule  of  court.  That  rule  is 
intituled  of  Trinity  term,  and  is  dated  the  16th  of  July,  and,  after  reciting  the  order 
of  my  brother  Coleridge,  dated  the  14th  of  July,  makes  that  order  a  rule  of  this 
court;  and  the  objection  is,  that  the  rule  is  inconsistent  with  itself,  and  bad,  because 
it  affects  to  give  to  an  order  dated  the  14th  of  [388]  July  the  effect  of  a  iodgment 
by  this  court  of  the  preceding  Trinity  term ;  and  the  case  of  The  Kmg  t.  Fria  was 
dted,  as  an  authority  that  no  such  effect  could  be  given  to  it.  Upon  reference  to  our 
ofGcers,  it  appears  that  it  always  has  been  the  practice  of  this  court  for  the  officer  to 
draw  up,  and  deliver  out  in  vacation,  rules  of  court  making  orders  of  judges  issued 
in  vacation  rules  of  coiut  as  of  the  preceding  term.  And  the  same  practice  appears 
to  have  been  at  one  time  adopted  by  the  court  of  Exchequer.  But,  in  the  case  of 
llie  King  v.  Price,  that  court,  in  1833,  refused  to  grant  an  attachment  for  disobedience 
to  a  judge's  order  obtained  in  vacation,  which  had  been  made  a  rule  of  court  as  of  the 
preceding  term,  on  the  ground  of  the  incongruity  of  such  a  proceeding ;  observing, 
that  the  practice  of  drawing  up  such  rules  as  of  the  preceding  term  ought  to  he 
discontinued,  and  that  the  oi^er  might  be  made  a  rule  of  court  of  the  succeeding  term. 

The  practice  was,  nevertheless,  still  continued  in  this  court,  and  has  since  be^ 
sanctioned  and  established  by  a  rule  of  all  the  courts,  made  by  the  judges  in  Hilaiy 
term,  1  Victoria,  under  the  provisions  of  the  statute  3  &  4  Will  4,  c.  42,  a.  1,  whereby 
it  is  ordered,  "that  every  rule  of  court  delivered  out  in  vacation,  shall  be  dated  the 


(a)  In  the  course  of  the  argument  the  following  observations  were  made  by  the 
learned  judges  npou  this  point.  Tindal  0.  J.  The  question  is  whether  the  added 
pleas  are  to  be  considered  as  pleaded  nunc  pro  tunc.  Maule  J.  Or  whether  they  are 
not  in  t^e  nature  of  an  amendment,  by  addition.  Erskine  J.  The  plea  dod 
assumpsit  remains ;  and  that  is  not  a  nullity.  At  most,  the  objection  would  amount 
to  this,  that  the  leave  to  add  pleas  has  not  been  taken  advantage  of  by  reason  <A  the 
absence  of  signature.  Sir  T.  Wilde  Serjt.  submitted  that  the  same  observation  would 
apply  if  the  pleas  had  been  pleaded  at  the  same  time  with  the  general  issue,  which, 
of  itself,  would  not  require  signature ;  but  if  it  was  pleaded  with  other  {^eas  which 
required  signature,  the  plaintiff  might  sign  judgment  upon  the  whole  record  if  the 
signature  were  omitted.  Sc^  if  a  defendant  woto  under  temu  to  plead  iasuablyj  and 
he  pleaded  one  umasuable  plea,  the  plaintiff  mieht  sign  judgment  Maule  J.  The 
defendant  would  not,  in  that  case,  have  compliea  with  the  order. 
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day  of  the  month  and  week  on  which  the  same  is  delivered  out^  but  shall  be  iutatuled 
as  of  the  term  immediately  preceding  such  vacation. " 

The  rule,  therefore,  has  been  drawn  up  aooording  to  the  form  prescribed  to  the 
offiena  by  tiiia  general  rule ;  and  we  aee  no  reawm  why  this  form  should  not  be 
idanted  in  caaeB  like  the  present,  where  it  is  sought  to  enforce  the  pajrment  of  costs 
UBoa  a  judge's  order,  as  well  as  in  the  ordinary  cases  of  rules  to  plead  several  matters, 
or  rules  to  compute,  which,  by  reference  to  the  title  of  the  term,  would  (since  the 
new  practice  of  dating  the  sununons  and  pleadings)  in  very  many  cases  appear  [389] 
to  have  been  prematurely  made,  but  which  are  placed  in  their  proper  order  by 
reference  to  the  date,  inserted  according  to  the  general  rule.  The  insertion  of  that 
date  protects  the  parties  from  any  undue  use  of  the  title  of  the  term,  while  the  party 
entitled  to  the  payment  is  enabled  to  avail  himself  of  the  more  speedy  remedy 
provided  by  the  statute  I  &  2  Vict  c.  110;  and  the  incongruity  is,  in  substance, 
removed  by  shewing  the  real  day  when  the  rule  of  court  was  drawn  up,  and  from 
which  it  commences  its  practical  meration.  We  think,  therefore,  that  iko  rule  of 
court  was  j>roperly  drawn  up,  and  that  it  warranted  the  issuing  in  vacation  of  a  writ 
of  fieri  ftunas,  to  enforce  the  payment  of  the  costs  awarded. 

The  remaining  objections  relate  to  the  regularity  of  issuing  the  fieri  facias,  and 
tiie  levy  under  it :  but,  although  several  objections  have  been  raised  against  them, 
it  will  be  unnecessary  to  consider  any  other  than  that  which  relates  to  the  form  of  the 
writ ;  upon  which  objection  we  agree  that  the  writ  of  fieri  facias  is  irregular,  and 
must  be  set  aside. 

The  objection,  in  point  of  form,  is,  that  the  writ  is  not  such  as  is  prescribed  by 
tbe  general  rule  framed  by  the  judges  under  the  proviuons  of  the  statute  1  &  2  Vict, 
c.  no,  a.  20.  That  rule  is  to  be  found  in  9  Ad.  &  £.  986,  and  7  Scott,  I ;  and,  in 
form  No.  8,  is  found  t^e  form  of  a  writ  of  fieri  facias  on  an  order  of  court  for  payment 
of  mraiey,  and  in  No.  9  ^e  form  of  a  similar  writ  on  an  order  of  court  for  the  pay- 
ment of  moDey  and  costs ;  but  there  is  no  form  for  the  payment  of  costs  only. 

Tbe  defendant  has  in  this  case  adopted  the  form  prescribed  by  No.  8,  from  which, 
on  the  face  of  the  writ,  it  would  appear  that  the  rule  of  court  had  specified  the  sum 
(rf  9L  8b.  8d.  as  the  sum  to  be  paid  by  the  plaintifi*  to  the  defendant ;  whereas  the 
role  of  court  names  no  sum,  but,  by  adopting  my  brother  Coleridge's  order,  in  effect 
udets  the  plaintiff  to  pay  to  the  defendant  the  [390]  coets  of  setting  aside  the  judgment 
of  the  7th  of  July,  to  be  taxed  by  the  Master,  and  then  explicitly  orders  the  payment 
of  the  costs  of,  and  occasioned  by,  the  application  to  make  l^at  order  a  rule  of  court 
The  form,  therefore,  most  applicable  to  the  case  is,  the  latter  part  of  the  form  No.  9, 
by  which  the  order  to  pay  the  costs,  and  the  tainlaon  of  those  costs  at  a  specified 
amoont^  are  set  oat  in  succession.  But  it  was  said  by  the  defendant's  counsel,  that, 
u  there  was  no  form  precisely  applicable  to  this  case,  and  as  the  order  to  pay  costs 
to  be  taxed  was  in  substance  an  order  to  pay  the  amount  evraitually  flowed  the 
ibster,  the  variation  came  wit^n  the  saving  clause  of  the  rule  prescribing  the  forms, 
Inr  which  saving  it  is  declared  that  any  variance,  not  being  in  matter  of  substance, 
■odl  not  afiect  the  validity  of  the  writs  sued  out ;  for  that  no  variance,  in  matter  of 
Bobstance  was  to  be  found  in  this  writ  from  the  form  prescribed.  But  we  think, 
that  although  the  costs  of  setting  aside  the  judgment,  the  amount  of  which  had  been 
ascertained  by  taxation  before  the  rule  of  court  was  made,  might  be  considered  as  at 
that  time  a  definite  sum  of  money  {though  not  specifically  ordered  by  the  court  to 
be  paid  by  the  plaintiff),  yet  the  coats  of  the  rule,  not  then  ascertained,  could  not  be 
ao  considered ;  and  that^  as  the  form  No.  9  expressly  points  out  how  the  coets  of  the 
rule  are  to  be  stated  on  the  face  of  the  writ^  malang  the  date  of  the  taxation  the 
period  from  which  the  interest  is  to  commence,  we  must  assume  that  the  judges  con- 
sidered that  statement  material,  and  a  matter  of  substance,  so  as  to  make  the  total 
ontiasHm  of  it  an  irregularity  at  least  It  is  lame  that,  in  this  case,  the  date  from 
which  the  interest  is  to  be  calculated  is,  in  fact,  the  date  of  the  taxation  of  the 
ooato  of  the  rule,  and  is  therefore  the  correct  date ;  but  there  is  nothing  on  the  face 
of  the  writ  to  shew  such  date ;  and  to  hold  this  writ  sufficient  would  be,  in  efiiect, 
to  hold  the  form  No.  9  to  be  [391]  altogether  superfluous ;  and  that,  in  all  cases, 
cTeo  where  the  costs  of  the  nue  are  included  in  the  levy,  the  form  Na  8  will  be 
aufficient 

We  are  therefore  of  opinion,  that  so  much  of  the  rule  as  seeks  to  set  aside  the  writ 
and  the  levy  undw  it  should  be  made  absolute ;  and,  as  it  becomes  unnecessary  to  say 
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anything  about  the  two  remaining  objections  to  the  indonement  ci  the  wnt{af  and 
the  levy,  the  rest  of  the  rule  will,  of  course,  be  discharged. 

But  we  think  that  the  best  conclusion  to  this  harassing  proceeding  would  be,  for 
the  defendant  to  take,  hy  oonsent,  a  rule,  that^  on  payment  of  the  coste  oi  this  ^^iea- 
tion  and  refunding  t^e  ooste  of  the  writ  and  tbe  sheriff's  poun<^ige  witiiin  one  week, 
the  defendant  riuw  be  at  liberty  to  amend  the  writ^  b^  substitutang  the  sum  gf  6L  Oa 
for  that  of  9L  6s.  8d.  at  the  commencement  of  the  wnt^  and  adding  tbe  claiue  fw  the 
costs  of  the  rule,  as  prescribed  by  form  No.  9,  and  at  the  same  time  omitting  the  costs 
of  the  writ  and  the  sheriff's  poundage  in  tiie  indorsement,  the  plaintiff  undertaking  to 
bring  no  action ;  otherwise,  the  rule  must  be  made  absolote  for  setting  aside  the  writ 
and  the  levy  under  ii{b). 


[S.  C.  6  Scott,  N.  R.  127;  12  L.  J.  C.  P.  124;  7  Jur.  113.  Followed,  Bnxm  r. 
Bakhehr,  1856,  1  H.  &  N.  262.  Commented  on.  Wood  r.  PrieOMir,  1866-67,  L  & 
2  Ex.  71,  282.] 

The  following  guarantee, — "I  hereby  guarantee  B-'s  account  with  A.  for  wines  and 
spirits,  to  the  amount  of  1001." — there  being  at  the  time  of  the  giving  of  sndt 
guarantee,  an  existing  account  between  A.  and  B.,  upon  which  B.  was  indebted  to 
A.  (though  in  a  less  sum  than  lOOL),  was  held  to  be  a  guarantee  for  the  payment 
of  such  existing  account,  and  not  to  extend  to  futore  supplies  erf  goods. 

Assumpsit.  The  declaration  stated  that  the  plaintiffs,  before  and  at  the  time 
the  making  of  the  guarantee  thereinafter  mentioned,  carried  on  the  business  of  wioe- 
merchimts,  and  that  one  John  Jennings  had,  before  the  making  of  the  said  guarantee, 
applied  to,  and  requested,  the  plaintiffs  to  supply  him,  on  credit,  with  wine  sod 
sprits,  which  the  plaintaffs  had  consented,  and  agreed  to  do  upon  receiving  the 
guarantee  of  the  defendant  therdnafter  mentioned  \  and  that  thereupon  the  defendant, 
on  the  14th  of  April  1838,  in  considOTadon  that  the  plaintiffa^  at  the  request  of  the 
defendant,  would  sell  and  deliver  to  the  sud  John  Jennin^  apon  oreaitj  oertiin 
wines  wd  spirits,  to  wit,  all  such  wines  and  spirits  as  the  said  John  JenoingB  should 
have  occasion  for  and  require,  promised  the  plaintiffs  to  guarantee  the  account  of  the 
said  John  Jennings  wiUi  the  plaintiffs  to  the  amount  of  1001.  The  declaratioD  then 
alleged,  that  the  plaintiffs,  confiding  in  the  said  promise,  did  afterwards  sell  aad 
deliver  to  the  said  John  Jennings,  on  credit,  divers  large  quantities  of  wine  and  spiritB, 
which  the  said  John  Jennings  then  had  occasion  for  and  required  of  the  plaintiBs,  it 
and  for  reasonable  prices  then  agreed  upon  by  and  between  the  plaintiffs  and  the  aaxl 
John  Jennings,  amounting  to  a  large  sum,  to  wit,  3001. ;  t^t  altnough  the  said  credit 
had  expired,  yet  the  said  John  Jennings  had  not,  although  requested  so  to  do,  wA 
for  the  same  or  any  part^  of  which  the  aefend«it  had  notace ;  and  tJiat  the  ddenoint 
had  no^  alldiough  requested  so  to  d<^  paid  to  the  plaintiffs  tiie  snm  of  \WL  or  aqf 
part  ^ereo^  on  aooount  of  the  sud  wines  and  spirits,  pursuant  to  his  said  cuanntee. 

[38^  llie  defendant  pleaded,  firat^  nan  assumpsit  (a)*,  seoomUy  and  uirdly,  two 

(a)'  Maule  J.,  in  the  course  of  the  argument,  said — How  does  the  indorsement 
vitiate  tiie  writi  The  indorsement  is  a  mere  direction  to  the  sheriff.  If  tiiere  wa« 
an  indorsement  on  a  fi.  f a.  direoting  him  to  seise  the  freehold,  would  that  vitiate  the 

writ  itself  1 

{b)  The  proposed  arrangement  not  having  been  acquiesced  in,  the  rule  was  drswn 
up  for  setting  aside  the  wnt  and  levy,  and  the  plaintiff  brought  an  actaon  of  trefl|na 
against  the  defendant 

Ghannell  Serjt.  moved  in  1^  term  to  stay  the  |HOceedings  in  the  second  actus) ; 
but  the  court  were  of  opinion,  that  although  tiiey  might  have  inteipoeed,  if  the  role 
had  been  made  absolute  with  costs,  cm  the  ground  that  the  costs  bad  been  awarded  to 
the  plaintiff  upon  an  implied  undertaking  that  no  action  should  be  brought,  as  the 
case  stood  the  plaintiff  had  not  entered  into  any  such  implied  engagement,  wd  oob- 
sequently  they  nad  no  power  to  restrain  him  from  pursuing  his  l^d  rights. 

The  plaintiff  obtained  a  verdict,  with  1001.  damages. 

{of  Quere,  whether  the  plea  of  nou  assumpsit  admits  the  matter  stated  by  way  of 
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otiier  plesa,  uprai  wtuch  notiiing  turned,  and  vhioh  before  the  argument  vera  staruok 
oat  of  the  motd  by  agreement ;  fourthly,  payment  by  Jennings,  and  aoceptance  by 
the^aintilB^  of  BOOL,  in  aatia&otaon. 

The  replication  traveiwd  the  payment  and  aooeptanoe  in  satisfaction ;  upon  which 
issue  was  joined. 

The  cause  came  on  to  be  tried  before  Tindal  C.  J.,  at  the  adjourned  sittings  for 
London  after  Miohaelmas  term  1841,  when  a  verdict  was  found  for  the  plaintiffs, 
damages  200L,  subject  to  the  opinion  of  the  court  upon  the  following  case,  with  liberty 
for  either  party  to  turn  the  same  into  a  specii^  verdict ;  the  court  to  have  the  same 
power  to  amend  the  record,  if  necessary,  as  a  judge  at  nisi  prius : 

The  plaiQti£&  are  wholesale  wine-merchants,  carrying  on  business  in  Mark  Luie, 
in  the  city  of  London,  under  the  style  and  firm  of  Alhiutt  and  Arbouin.  The  defen- 
dant is  a  brickmaker,  residing  near  Sittingboume  in  Kent.  Previously  to  the  guarantee 
hereuiafiier  mentioned  being  given,  via.  on  the  3d  of  April  1838,  the  plaintiffs  had 
supfdied  spirits  to  John  Jennings,  mentioned  in  the  declaration  and  in  the  guarantee 
herdnafter  mentioned,  to  the  amount  of  831.  Is. 

John  Jennings,  at  the  time  when  the  spirits  were  supplied  as  aforesaid,  and  also 
at  the  time  when  the  spirits  were  supplied  as  hereinafter  mentioned,  kept  the  King's 
Hotel  at  Canterbury. 

On  the  14th  of  April  1838,  the  defendant,  at  the  request  of  Jennings,  and  on  the 
plication  of  Mr.  Simons,  the  commercial  traveller  of  the  plaintiffs,  signed  [394]  and 
xave  a  guarantee,  of  which  the  following  is  a  copy,  and  which  guarantee  was  written 
Dv  Hr.  oimons :  — 


"Sirs, — I  hereby  guarantee  Mr.  John  Jennings's  account  with  you  for  wines  and 
spuits,  to  the  amount  of  lOOL  "  (Signed)      E.  Ashendbn. 

"Sittingbounie,  April  14th,  1838." 

At  the  time  when  the  defendant  gave  and  signed  the  said  guarantee,  addressed  to 
the  plaintiffs  ae  aforesaid,  the  only  account  between  Jennings  and  the  plaintiffs  was 
tiie  account  for  the  said  spirits  so  supplied  aa  aforesaid,  to  the  amount  of  S31.  Is.,  the 
said  supply  of  spirits  being  the  only  transaction  which  the  plaintiffs  and  Jennings  had 
had  toge^er  prior  to  the  time  when  the  said  guarantee  was  given.  After  the 
guarantee  had  been  given,  t^e  pkuntifis  continued,  upon  the  orders  and  at  the 
request  of  Jennings,  to  supply  him  from  time  to  time  with  spirits  up  to  the  24th  of 
November  1840. 

Between  the  date  of  tiie  guarantee,  and  the  said  24th  of  November  1840,  t^e 
^aintifb,  from  tune  to  tim^  s^d  and  delivered  to  Jennings,  upon  credit  (which  had 
ex[Hied  before  the  commencement  of  this  suit),  spirits  of  tJie  value  altogether  of 
8UL  38.  4d.,  at  prices  amounting  to  that  sum,  and  the  plaintiffs,  between  the  date  of 
tile  guarantee  and  the  said  24th  of  November  1840,  received  payments  from  Jennings 
to  Me  amount  of  6111.  14s.  2d.  on  account  of  the  spii-its  so  supplied,  leaving  a 
baluice  against  Jennings  in  favour  of  the  plaintifis  upon  the  whole  account,  of 
31SL  9s.  2d.{a)\  which  was  the  amount  due  to  the  plaintiffs  from  Jennin^  at  the 
eonmiencement  of  this  suit 

Before  tike  commencement  of  this  suit  the  defendant  had  notice  of  the  facts  above 
stated,  and  was  requested  [395]  to  pay  the  plaintiffs,  under  his  aforesaid  guarantee, 
the  sum  of  1001,  {»rt  of  the  moneys  so  due  nom  Jennings  to  the  plaintiflb  for  spirits 
■0  implied  as  af ovsaid ;  which  the  defendant  refused  to  do. 

Tiio  qaestians  for  the  consideration  of  the  court  ar^  firsts  whether  t^e  said 
goanmtee  was  binding  upon  the  defendant  in  point  oi  law ;  secondly,  whether  tiie 
same  was  a  continuing  guarantee  {ay. 

indocement  to  the  promise,  namely,  that  Jennings  applied  for  further  credit^  and  that 
the  ^intiff  agreed  to  give  sucfa  further  (nredit  upon  receiving  the  prospective  guarantee 
mentioned  in  the  declaration. 

(a)^  This  would  apparently  leave  161.  due  on  the  old  account. 

(a)'  These  questions  appear  to  be  substantif^ly  the  sune ;  as  unless  the  guarantee 
related  to  gooos  to  be  subsequently  delivered,  it  wotdd  faQ  to  be  binding  for  want  of 
cooaderation. 


Messrs.  Allnutt  and  Arbouin,  60  Mark  Lane. 
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If  the  court  shall  be  of  opinion  that  Ute  guarantee  was  binding  upon  t^e  defeo- 
daat  in  point  of  law,  and  that  the  same  was  a  oontinuing  guarantee,  the  verdict  is  to 
be  entei^d  for  the  plaintiffs  for  1001.  damaxes. 

If  the  court  shall  be  of  opinion  that  the  guarantee  was  not  b^  law  binding  upon 
the  defendant,  or  that  it  was  not  a  continuing  guarantee,  a  verdict  is  to  be  entwed 
for  the  defendant. 

Channell  Serjt.  (with  whom  was  Peacock)  for  the  plaintiffs.  The  first  question  is, 
whether  this  is  a  binding  guarantee  ;  and  it  is  submitted  that  a  sutficient  considera- 
tion appears  on  the  face  of  it.  Haigh  v.  Brooks  (10  A.  &  E.  309,  S.  C,  in  error,  iK 
323 ;  2  P.  &  D.  477,  S.  C,  in  error,  3  P.  &  D.  452),  which  was  an  action  of 
assumpsit  on  a  promise  made  by  t^e  defendant  in  consideration  that  the  plaintiffs 
would  give  him  up  a  guarantee  then  held  by  tiiem,  is  in  favour  of  the  present  plaintiff. 
There,  the  guarantee  was  in  these  terms ; — "  Messrs.  H.  (the  plaintiffs),  in  eonsidwa- 
tion  of  your  being  iu  advance  to  L.  in  the  sum  of  10,0001.  for  the  purchase  of  cotton, 
I  do  hereby  give  you  my  guarantee  for  tiiat  amount,  on  tiieir  behuf.  J.  Bl"  It  wu 
held  by  the  court  of  Queen's  Bench,  and  afterwards  by  the  Exchequer  Chamber, 
tiiat  the  guarantee  |]S9^  did  not  necesaarily  imply  a  past  advance,  and  that,  on  a 
trial,  the  plainti%  might  nave  given  evidence  to  shew  that  future  advances  were  eon- 
templated.  [Cresswell  J.  The  main  ground  for  the  decision  in  that  case  was,  that 
the  thing  given  up  was  of  some  value.]  Raikes  v.  Todd  (8  A.  &  E.  846, 1  P.  &  D.  138). 
It  is  submitted  that  the  words  of  this  guarantee,  by  fair  and  necessary  intendment, 
mean  wine  and  spirits  not  already  furnished,  but  to  be  supplied.  In  Ketmawag  r. 
Treleavan  (5  M.  &  W.  498)  it  was  held  that  a  sufficient  consideration  was  disclosed  on 
the  face  of  a  guarantee,  which  was  in  these  words: — "I  hereby  guarantee  to  you 
the  sum  of  2501.,  in  case  Mr.  P.  should  make  default  in  the  capacity  of  agent  and 
traveller  to  you."  With  respect  to  the  second  question,  if  this  is  a  binding  guarantee, 
it  is  clearly  a  continuing;  one.  In  Mayor  v.  Isaac  (6  M.  &  W.  605)  the  ^arantee  was 
as  follows : — "  In  consideration  of  your  supplying  my  nephew  V.  with  china  and 
earthenware,  I  guarantee  the  payment  of  any  bills  you  may  draw  on  him  on  account 
thereof,  to  the  amount  of  2001.  It  was  held  that  the  guarantee  was  a  oontinaiiu 
one,  and  that  the  defendant  was  liable  upon  it,  although,  after  the  guarantee,  goo£ 
to  a  greater  funount  than  2001.  had  been  supplied  to,  and  paid  for  by,  V.  Here,  the 
guarantee  is  clearly  given,  not  for  any  particular  wine  and  spirits,  but  for  wine  and 
spirits  generally.  This  case  is  distinguishable  from  Jenkins  v.  Reynolds  (3  B.  &  B.  14, 
6  J.  B.  Moore,  86) ;  for  there  l^e  guarantee  contained  no  statement  of  what  the 
account  was  for ;  and  as  the  nature  tA  the  consideration  did  not  appear,  it  mig^t  be 
for  an  illegal  debt 

Bompas  Serjt.,  for  the  defendant,  was  stopped  by  the  court. 

[397]  TiNDAL  C.  J.  Af^lying  to  this  guarantee,  that  rule  <^  construction  which 
has  been  so  often  laid  down,  that  we  must  give  to  the  words  used  their  natural 
meaning,  I  do  not  see  how  this  can  be  considered  as  a  prospeotive  guarantee ;  and  if 
not,  there  is  no  consideration  disclosed  upon  the  face  of  it  The  words  are,  "  I  hereby 
guarantee  Mr.  John  Jennings's  account  with  you  for  urine  and  spirits,  to  the  amount 
oi  1001."  By  "account,"  I  understand  the  parties  to  mean  some  account  ocm- 
tained  in  some  ledger  or  book ;  and  the  case  shews  that  there  was  such  an  account 
existing  at  that  time.  The  natural  construction  of  the  guarantee  therefore  is,  that  it 
relates  to  that  account.  In  order  to  hold  the  construction  contended  for  to  be  the 
sound  one,  we  must  say  that  the  word  means  some  account  between  the  parties,  which 
is  to  run  on  until  a  future  time ;  but  we  cannot  come  to  that  oonotnsion  when  it  is 
shewn  that  there  was,  at  the  time  that  the  guarantee  was  ^ven,  an  account  to  which 
it  might  apply.  I  think  the  proper  construction  of  the  rastiiiment  is,  that  it  is  an 
underb^ng  merely  to  be  uiswerable  for  some  existing  account. 

Erskins  J.  I  am  of  the  same  opinion.  The  question  which  we  have  to  determine 
is,  not  whetiier  a  good  consideration  appears  on  the  face  of  the  declaration,  but 
whether  a  good  consideration  is  disclosed  on  the  face  of  the  document  itself.  Vt  my 
brotiier  Channell  could  have  established  his  first  position,  he  would  probably  have 
had  little  difficulty  with  respect  to  the  second ;  for  if  the  operation  of  the  instrument 
was  prospective,  it  seems  to  me  that  it  would  have  been  a  continuing  guarantee.  But, 
as  has  been  stated  by  the  Lord  Chief  Justice,  the  document  contains  no  express  words 
which  point  to  any  prospective  supply  of  ^oods,  neither  does  any  thing  appear  from 
which  it  can  be  inferrod  tjiat  tiie  parties  contemplated  any  such  supi^.  1^ 
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primaiy  [398]  meaning  of  the  language  used  can  only  have  reference  to  an  existing 
Moounty 

Cresswell  J.(a).  The  utmost  that  can  be  »ud  on  behalf  of  the  plaintifiiB  is,  l^t 
tiie  guarantee  is  ambiguous.  If  I  am  to  put  a  conatruotion  vt^oa  it,  1  should  say  that 
it  applies  to  some  |H«8ent  existiDg  account. 

Judgmuit  for  me  defendant  (o). 


[999]  Gibson  and  Othsrh,  Assignees  of  George  Martin,  a  Bankrupt,  v.  Bbuoe  and 

Anothkb.   Jon.  23,  1843. 

[S.  G.  6  Scott»  N.  K  309 ;  12  L.  J.  C.  P.  132.] 

Id  1837  A.,  being  in  embarrassed  circumstances,  executed  a  deed  to  secure  to  his 
creditors  a  composition  of  Ts.  iu  the  pound.  B.,  a  creditor,  refused  to  sign  the  deed 
UDtil  A.  made  B.  a  promise  to  give  him  security  for  the  difference  between  the 
composition  and  the  full  amoimt  of  the  debt.  Pursuant  to  that  agreement  A. 
subsequently  handed  over  to  B.  his  promissory  notes,  payable  to  B.  or  order.  B. 
indorsed  the  notes,  and  paid  them  in  to  his  bankers  at  Leeds,  to  whom  B.  was  in 
the  habit  of  indorsing  all  bills  and  notes  received  by  him,  and  drawing  generally 
on  account.  When  the  notes  were  at  maturity  the  Loudon  correspondents  of  the 
Leeds  bankers  presented  thom  to  A.,  by  whom  they  were  paid.  A.  continued  to 
deal  with  B.  down  to  his  bankruptcy  (in  1840)  without  ever  complaining  of  the 
transaction  or  attempting  to  set  off  the  payments  made  in  respect  of  the  notes 
against  the  subsequent  demands  of  B.  against  him.  No  evidence  was  given  to  show 
Uie  state  of  the  account  between  B.  and  the  Leeds  bankers  at  the  time  of  the  pay- 
ments, or  that  A.  knew  the  character  in  which  the  notes  were  held  by  the  bankers 
who  presented  them.  In  an  action  for  money  paid  by  A.  to  the  use  of  B.,  broiu;ht 
by  me  assignees  of  A.  to  recover  back  the  amount  of  these  notes,  t^e  judge  left  it 
to  the  jury  to  say  whether  or  not  the  payment  was  voluntary,  and  told  them  that 
if  the  payment  was  made  to  the  bankers  as  agents  only,  it  must  be  considered  as 
voluntary  ;  and  that  if  they  found  the  payment  to  be  voluntary,  and  to  have  been 
made  with  a  full  knowledge  of  the  circumstances,  they  must  find  for  B.,  otherwise 
for  the  plaintiffs.— The  court  directed  a  new  trial,  in  order  that  the  attention  of  the 
jury  might  be  more  precisely  called  to  the  question — whether  A.  knew  the  character 
in  which  the  bankers  presented  the  notes  for  payment,  namely,  whether  as  agents 
of  B.  or  as  holders  for  value. 

Assumpsit,  brought  to  recover  money  alleged  to  have  been  paid  hy  Martin, 
before  his  bankruptcy,  to  the  use  of  the  defendants  at  their  request.  Plea:  non 
usumpsit 

At  tiie  trial  before  Tindal  G.  J.,  at  the  sittings  in  London  after  last  Trinity  term, 
it  appeared  that  Martin,  being  in  embarrassed  circumstances,  on  the  15th  of  February 
1837,  entered  into  a  deed  of  composition  with  his  creditors  to  secure  to  them  the 
payment  of  7fl.  in  tiie  pound  upon  ^e  amount  of  their  respective  debts.  The  defen- 
oaots,  amongst  otiier  creditora,  exeouted  the  deed ;  but  before  the^  did  so  they  obtaioed 
from  Martin  a  [400]  promise  that  he  would  give  them  security  for  the  di^rence 
between  the  amount  of  the  composition  and  the  amount  of  their  original  debt  Pursuuit 
to  that  agreement,  Martin  subsequently  gave  the  defendant  certain  promissory  notes, 
payable  to  themselves  or  order,  which  notes  the  defendants  indorsed  and  paid  into 
their  bankers,  Messrs.  Williams,  Williams,  Brown,  and  Go.,  at  Ijeeds,  who  indorsed 
and  remitted  them  to  their  London  correspondents.  Brown,  Janson,  and  Co.  The 

(a)  Muile  J.  was  absent  from  indisposition. 

(b)  Had  mercantile  witnesses  been  examined  at  the  trial,  it  is  probable  that  they 
would  have  concurred  in  stating,  that  the  word  "account"  in  this  guarantee,  would 
be  understood  in  the  commercial  world,  as  equivalent  to  the  word  "  dealings." 

It  may  also  be  observed,  that  the  guarantee  was  for  an  account  between  a  publican 
and  his  wine  merchant,  "to  the  amount  of  1001. and  that  tite  existing  account, 
or  existing  item  of  aoocmnt^  consisted  of  one  sum  (reaultang  from  a  single  dealing) 
of  831  U 

And  see  further  as  to  oontinuing  guarantees,  Hitduodt  v.  Humfrey^  post,  559. 
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latter  afterwards  presented  tJie  notes  to  Martin,  who  took  them  up.  The  defendaiite 
were  in  the  habit  of  indorsing  and  paying  into  their  bankers  all  seouritieB  which  Uiej 
received,  and  of  drawing  generally  on  account  Martin  continued  to  deal  with  the 
defenduits  from  fJie  payment  of  tne  notes  until  his  bankruptcy  in  October  18^,  mA 
never  comphuned  of  the  ti-ansaotion,  or  claimed  to  set  off  the  money  so  paid  by  him 
against  their  subsequently  accruing  demands  against  him.  The  precise  state  of  Uie 
account  between  the  defendants  and  their  bankera  at  the  time  the  notes  in  questioD 
were  indorsed  and  banded  over  to  them  was  not  shewn ;  neither  did  it  appear  that 
Martin,  at  f^e  time  of  paying  the  notes,  knew  the  charactOT  in  which  vxm  wen 
presented  by  the  bankers,  whetJier  merely  as  agents  or  as  indorsees  or  hdden  ba 
value. 

For  the  defendants,  it  was  contended  that  the  payment  of  these  notes  was  a 
voluntary  payment  by  Martin,  with  a  full  knowledge  of  all  the  circumstances,  and 
therefore  that  the  transaction  could  not  be  re-opened  and  the  money  so  paid  recovered 
back ;  and  fP^Uson  v.  Bay  {1QA.&K  82,  2  P.  &  D.  253)  was  cited.  There  the  {daintiff 
being  about  to  compound  with  his  creditors,  the  d^endant^  a  creditor,  rehiaed  to 
subsOTibe  the  deed  unless  he  were  paid  in  full,  the  plaintiff,  to  obtain  his  signatory 
^ve  a  bill  payable  to  the  [401]  defendants'  agent  for  tbe  difference  between  SOb. 
in  the  poimd  and  8s.,  the  proportion  compounded  for,  the  defendants  then  signed  the 
deed  ;  the  plaintiff's  did  not  honour  the  bill  when  due,  but  on  subsequent  appUcatioD 
he  paid  it^  some  mouths  after  the  dishonour,  by  two  instalments  to  the  payee,  and  the 
defendants  received  the  money ;  the  other  creditors  were  paid  according  to  the  deed. 
It  was  held  that  the  plaintiffs  could  not  recover  back  the  amount  paid  to  Uie  defenduits 
above  8s.  in  the  pound ;  for  that  the  transaction  had  been  dosed  by  a  voluntuy 
payment,  with  full  knowledge  of  the  facts,  and  ought  not  to  be  re-opened ;  and  that 
it  made  no  difference  that  the  sum  in  question  had  not  been  recovered  by  action- 

On  the  part  of  the  plaintiffs  it  was  submitted  that  the  assignees  were  entitied  to 
recover  the  amount  of  the  notes ;  because  inasmuch  as  these  had  been  extorted  ficom 
the  bankrupt  in  fraud  of  die  other  creditors,  the  subsequent  payment  of  them  to  the 
indorsees  could  not  be  considered  as  a  voluntary  payment 

His  lordship  in  leaving  to  the  jury  to  say  whether  or  not  the  payment  by  Martin 
was  voluntary,  told  them  that  if  made  to  the  bankers  as  a^nts  only  for  the  defendaots 
it  must  be  considered  as  a  voluntary  payment ;  and  that  if  they  thought  the  payment 
to  have  been  voluntary  and  with  a  full  knowledge  of  the  circumstances,  their  verdict, 
upon  the  authority  of  the  case  of  Wilsm  v.  Bay,  must  be  for  the  defendants,  otherwise 
for  tiie  plaintiffs. 

The  juiT  having  returned  a  verdict  for  the  defendants, 

Sir  T.  Wilde,  Serjt  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection,  and  t^t  the  vwdiot  was  against  t^e  evidence  (a). 

[4ffi2]  Bompas  Serjt  (with  whom  was  F.  Bobinson)  in  the  same  term  ahevrea  cniie. 
As  the  court  gave  no  opinion  on  tiie  point  of  law,  the  argument  of  counsel  is  not 
reported.  The  learned  Serjeant  cited  the  foUowii^  authorities.  CockshoU  v.  BtMuH 
(2  T.  R.  763);  Bilitie  v.  Lumley  (2  East,  469);  Smith  y.  Cvff  Maule  &  &  160); 
Sri^ne  v.  I)aa-es  (5  Taunt  143);  Farmer  v.  Arundd  (2  W.  Bla.  824);  Lowry  v. 
Bfmxiieu  (1  DougL  468) ;  The  Duke  de  Cadaml  v.  CWw  (4  A.  &  £.  858,  6  N.  &  H. 
324),  and  Kelly  v.  Solan  {9  M.  &  W.  54). 

Sir  T.  Wilde  Serjt,  contri^  cited  Smilh  v.  Bromley  contained  in  a  note  to  J<mes  v. 
BarJdey  (2  Dougl.  684),  Browning  v.  Morris  (Cowp.  790) ;  Bise  v.  Dickaon  ( I  T.  R.  285) ; 
Gnm  v.  Dubois  (ib.  112);  Martin  v.  Morgan  (1  Br.  &  R  289);  Stevens  v.  iyncA 
(12  East,  38) ;  MUnes  v.  Bmcan  (6  B.  &  C.  671,  9  D.  &  R.  741);  Tvdc  v.  Tooke  (9  R 
&  C.  437,  4  M.  &  B.  393),  and  Turner  v.  Hoole  (s). 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the  court 

This  was  an  action  of  assumpsit  for  money  paid  by  the  bankrupt  to  the  use  <d  the 
defendants  at  their  request ;  to  which  tiie  defendants  pleaded  non  assompsit,  with 

(a)  See  the  grounds  on  which  the  rule  was  moved  for,  stated,  post^  p.  404. 
(s)  Dowl.  &  R.  N.  P.  27.    The  learned  serjeant  stated,  from  the  private  notes  iA 
Lord  Tenterden  (which  were  handed  up  to  the  court),  that  the  report  of  this  ease 
was  erroneous  in  stating  that  the  defendant  proceeded  against  the  {^ntiff  oa  the 
bills ;  for  the  InUs  were  outstanding  in  the  nanda  of  third  parties,  who  reoeiml 
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two  other  pleas  which  it  is  not  material  now  to  consider.  At  the  trial  before  me  at 
Guildhall  at  the  sittings  after  Trinity  Term  last,  it  appeared  that  Martin,  some  time 
before  his  bankruptcy,  being  then  in  embarrassed  circumstances,  executed  a  deed  of 
compoeition  to  his  creditors,  in  order  to  secure  the  payment  of  so  much  in  the  [403] 
pound,  and  that  the  defendants,  amongst  other  creditors,  executed  the  deed,  but  that 
the  defendants,  before  they  would  execute,  obtained  a  promise  from  Martin  that  he 
TouM  give  security  for  the  payment  of  the  whole  of  their  debt.  It  appeared  also 
that  Martin,  after  the  execution  of  the  deed  in  pursuance  of  such  agreement,  gave 
ihe  defendantB  his  {Hromiasory  note  payable  to  themselves,  or  order,  for  t^e  difference 
between  the  amouDt  of  tiie  ooaoaposition  and  the  amount  of  their  debt ;  which  promissory 
notes  were  indorsed  by  the  d^endants,  and  paid  by  them  into  the  hands  of  their  bankers 
at  Leeds,  and  afterwuds,  upon  being  presented  by  the  Lcmdon  correspondents  of 
the  Leeds  bankers  the  amount  of  the  notes  was  paid  by  Martin.  It  was  further 
prored  by  the  defendants,  in  order  to  shew  that  this  was  a  voluntary  payment  on  the 
part  of  Martaii,  that  he  continued  to  deal  with  the  defendants  for  three  years  after 
this  payment  of  the  notes,  and  never  complained  of  the  transaction,  or  that  he  attempted 
to  set  off  the  payment  against  the  subsequent  demands  which  the  defendants  had 
against  him.  It  appeared,  however,  on  the  cross-examination  of  the  defendants' 
witnesses,  that  the  defendants  were  in  the  habit  of  paying  in  to  their  bankers  the 
•eeurities  they  received,  and  drawing  on  t^em  as  they  wanted  money. 

Upon  the  state  of  focts  the  defendants'  counsel  insisted  at  the  tnal  that  the  pay- 
ntent  oi  these  notes  was  a  voluntary  payment  by  Martin  with  a  full  knowledge  of  all 
the  circumstances,  and  that,  consequently,  the  transaction  could  not  be  re-opened  and 
the  money  recovered  back,  referring  to  the  case  of  Wibon  v.  Ray  (10  Ad.  &  E.  82, 
2  P.  &  D.  253)  as  an  authority  directly  in  point.  And  thereupon  I  left  it  to  the  jury 
to  say  whether  the  payment  was  voluntary  or  not,  telling  them,  that  if  the  payment 
w«8  made  to  the  bankers  [404]  as  agents  only  it  must  be  considered  as  a  voluntary 
payment ;  and  that  if  they  found  the  payment  to  be  voluntary  and  made  with  a  full 
knowledge  of  the  circumstances,  then,  upon  the  authority  of  the  case  refeired  to,  they 
should  find  their  verdict  for  the  defendants,  otherwise  for  the  plaintiffi ;  upon  which 
direction  the  jury  found  for  the  defendants. 

In  Michaelmas  term  last  my  brother  Wilde  obtained  a  rule  to  shew  cause  why 
there  should  not  be  a  new  trial  on  the  ground,  first  of  misdirection ;  secondly  that  the 
verdict  was  ag^mist  the  evid6no&  The  misdirection  oomidained  oi  was  the  adopting 
as  law  the  decision  of  the  court  of  Queen's  Bench  in  the  case  before  cited ;  and  it  was 
■tated  by  my  brother  Wilde  that  the  main  object  of  his  motion  was  to  review  the 
grounds  of  that  decision.  The  verdict  was  contended  to  be  against  the  evidence  in 
the  cause,  on  the  ground  that  the  notes  having  been  indorsed  by  the  defendants  and 
paid  in  to  their  bankers  at  Leeds,  under  the  circumstances  stated,  the  bankere  became 
the  holders  of  the  notes  for  value,  and  there  was  no  ground  for  supposing  that  Martin 
knew  or  indeed  could  know  if  the  fact  were  so,  that  the  notes  were  not  presented  for 

CTment  by  them  as  such  holders  for  value,  in  which  case  the  paj^ment  by  him  must 
ve  been  involuntary  on  his  part.    And  it  was  furtlier  stated  tmtt  fids  view  of  the 
eiu  was  not  distinctly  left  to  the  jury. 

We  have  heard  a  very  learned  and  laborious  argument  on  both  sides  upon  the  first 
gcoond ;  but  as  the  rule  of  law  laid  down  by  the  court  of  Queen's  Bench,  if  it  be  not 
correct,  ought  rather  to  be  overruled  by  a  court  of  error  tluu  a  court  ai  co-ordinate 
jnriadiction,  and  as  we  feel  ourselves  justified  upon  the  second  ground  of  objection  in 
smding  thu  case  to  a  new  trial,  and  thereby  giving  either  party  the  opportunity  of 
potting  the  question  of  law  on  the  record,  we  give  no  opinion  [405]  on  that  question. 
Bat  upon  the  question  of  fact  we  think  sufficient  weight  may  not  liave  been  given  by 
tiie  juiT  to  the  evidence  attending  the  payment  of  these  notes,  whether  such  payment 
was  voluntary  or  not ;  and  that  it  would  be  more  satisfactory  that  this  question  should 
be  Bobmitted  to  a  second  jury  with  their  attention  called  and  directed  to  the  precise 
point, — whether  Martin  knew  that  the  bankers  were  presenting  the  notes  as  agents  of 
the  defendants, — ^which  does  not  appear  to  have  been  left  to  them  on  the  former  trial. 

For  these  reasons  we  think  the  rule  shouhl  be  made  absolute  for  a  new  trial,  and 
that  the  costs  of  the  former  trial  should  abide  the  event  of  the  second. 
Kule  absolute  accordingly. 
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Blyth  and  Anothkr  v.  Smith.   Jan.  26,  1843. 

[S.  C.  6  Scott,  N.  R.  360 ;  12  L.  J.  C.  P.  203 ;  7  Jur.  948.    Referred  to, 
CHare  v.  Vobaon,  [1911]  1  K.  R  41.] 

In  an  action  by  A.  against  B.,  B.  gave  notice  to  C.  against  whom  B.  had  a  remedy 
over,  to  come  in  and  defend  the  action.  C.  refused  to  do  so,  but  did  not  prohibit 
B.  from  continuing  the  defence.  B.  suffered  judgment  by  default,  and  watcbed  the 
proceedings  under  the  writ  of  inquiry,  putting  A.  to  the  proof  of  his  claim. — At  the 
trial  of  the  action  over  by  B.  a^iist  C.  the  jury  included  in  their  verdict  the  costs 
incurred  by  B.  in  the  former  action,  no  objec^pn  being  then  taken  by  C.  to  the  right 
of  B.  to  recover  such  costB.  The  court  refused  to  disturb  t^e  verdict,  being  of 
opinion  that  there  was  evidence  to  go  to  the  jury  that  C.  had  sanctioned  the  incurrii^ 
of  these  costs. 

Assumpsit.  The  deolarataon,  after  settiiig  out  a  contract  of  charter,  dated  the 
27th  of  April  1837,  between  the  defendant  as  managing  owner  of  the  schooner  "The 
Ri^id  "  of  the  one  part,  and  the  plaintiffB  and  Thomas  Blvth  deceased,  freiefaten  of 
the  said  vessel  of  the  other  part,  whereby  that  vessel  was  let  on  hire  or  h^^ht  to  the 
said  freighters,  and  stating  mutual  promises,  alleged  that  afterwards  and  in  the  life- 
time of  Blyth,  and  whilst  the  said  vessel  so  remained  in  their  [406]  said  service,  under 
and  by  virtue  of  the  said  charter,  and  on  the  terms  thereof,  to  wit,  on  the  24th  of 
November  in  the  year  aforesaid,  the  plaintiffs  and  Blyth  caused  to  be  shipped  at  Port 
Jjouis,  in  the  island  of  Mauritius,  on  board  the  said  vessel,  a  cargo  of  lawful  goods 
and  merchandize,  to  wit,  3348  bags  of  Mauritius  sugar,  in  good  order  and  well  con- 
ditioned, of  great  value,  to  wit,  of  the  value  of  12,0001.,  belonging  to  W.  Little, 
B.  Roberts  and  J.  T.  Mitchell,  and  283  bags  of  Mauritius  sugar  in  good  order,  &c, 
&c.  belonging  to  R.  F.  Gower,  A.  L.  Gk>wer,  G.  S.  Walters  and  K  Gower,  which 
goods  and  merchandize  for  certain  freight  and  reward  to  be  therefore  paid  to  the 
plaintiffs  and  Blyth,  were,  for  the  said  respective  owners,  to  be  taken  oare  of,  and 
safely  and  securely  carried  and  conveyed  by  the  plaintififo  and  Blyth,  in  and  on  board 
the  said  vessel  from  Port  Louis  to  I^ondon,  said  there  to  be  safely  and  setairely 
delivered  in  the  like  good  order  and  well  conditioned  at  London,  the  act  of  Grod,  Sic, 
excepted  ;  that  afterwards,  to  wit,  on,  &c.,  the  said  vessel  then  remaining  in  the  said 
service  of  the  plaintiffs  and  Blyth,  under  and  by  virtue  of  the  said  charter,  and  on  the 
terms  thereof,  sailed  on  her  said  voyage  from  Port  Ix>ui8  to  London,  laden  with  the 
said  goods  and  merchandize ;  that  although  the  plaintiffs  and  Blyth  had  always 
observed  and  performed  all  things  in  the  said  charter  mentioned  on  their  part  and 
behalf  to  be  observed  and  performed,  yet  the  defendant  had  disregarded  his  promise 
in  this,  to  wit,  that  the  said  vessel,  aiter  the  making  of  the  said  charter  and  before 
the  time  she  so  as  aforesaid  entered  into  the  said  service  of  the  pluntifis  and  ffiyUt 
was  not  made,  nor  was  the  said  vessel  when  she  so  entered  into  the  said  service,  w  at 
any  time  afterwards,  tight,  staunch,  or  substantial,  or  in  any  respect  fit  or  ready  to 
receive  on  board  a  cargo  of  the  plaintiffs  and  Blyth ;  and  in  this,  to  wit,  that  during 
the  continuance  of  the  said  [407]  vessel  in  the  said  service  of  the  plaintiffs  and  Hyth 
under  the  said  charter  party,  the  said  vessel  was  not  well  or  sufficiently  tackled  or 
apparelled,  as  was  usual  for  vessels  in  the  merchant  service,  or  for  the  execution  of 
the  aforesaid  voyages,  nor  was  the  said  vessel  nor  were  her  stores,  tackle,  or  appurten- 
ances kept,  as  far  as  was  practicable,  in  good  or  sufficient  repair,  although  no  act 
of  Grod  prevented  the  said  vessel  from  being  made  or  kept  tight,  staunch,  or 
substantial,  or  fit  and  ready  to  receive  the  said  freighters'  cargo  on  board,  or  veil 
and  sufficiently  tackled  or  apparelled,  or  prevented  the  said  vessel,  her  stores,  taekk, 
and  appartenanees,  or  any  ox  them,  from  heing  kept  in  good  and  sufficient  repair  u  in 
the  ^id  charter  agreed  in  that  behalf  as  aforesaid ;  whereby  and  by  means  of  the 
premises  and  of  the  said  vessel  at  the  time  she  so  as  foresaid  entered  into  the  nid 
service  of  the  plaintiffs  and  of  Blyth,  and  from  thence  continually  until  and  at  the 
time  of  the  said  goods  and  merchandize,  to  wit,  the  aforesaid  sugar  bein^  damaged  and 
destroyed  as  thereinafter  mentioned,  not  having  been  made,  nor  being  tight  or  stounch 
or  substantial,  and  not  by  reason  or  means  of  any  act  of  God,  &c  large  quantities  of 
water,  after  the  said  vessel  had  sailed  as  aforesaid  on  her  said  voyage  from  Port  Louis 
for  Ijondon,  and  whilst  she  was  on  her  said  voyage  with  the  said  goods  and  merchandize 
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OQ  board  as  afor^aid,  and  whilst  the  said  vessel  remaiued  in  the  said  service  of  the 
{daintilTs  and  Blyth,  under  and  by  virtue  of  the  said  oharter,  and  on  the  terms  thereof, 
to  wit,  on  the  25th  of  November  in  the  year  aforesaid,  penetrated  through  the  sides 
and  bottom  of  the  said  vessel  and  the  seams  thereof  into  the  hold  of  the  said  vessel, 
and  then  and  there  destroyed  a  large  quantity,  to  wit,  2000  bags  of  the  said  sugar, 
ud  iheB  and  there  greatly  daniu;ed  the  residue  thereof,  and  thereby  the  plainti£f8  and 
Bkyth  then  became  and  were  wholfy^  unable,  safely  or  securely  to  [408]  carry  or  to  convey 
toXondon,  or  tiiere  safely  or  securely  to  deliver  in  such  good  oraer  or  well  conditioned 
SB  aforesaid,  tiie  said  goods  or  merchandize,  or  any  part  thereof,  to  the  said  respective 
owners  thereof,  and  had  lost  and  been  deprived  of  the  freight  which  they  would  have 
earned  thereby,  and  they  the  plaintifii  and  Blyth  thereby  became  and  were  answerable 
to  the  said  respective  owners  of  the  said  goods  and  merchandize  for  the  aforesaid 
destruction  and  damage  thereof,  and  became  and  were  liable  to  compensate  them  for 
tlie  same ;  and  by  means  of  the  premises,  not  only  had  the  plaintiffs,  since  the  death 
of  Blj^h,  been  compelled  to  pay,  and  had  paid  to  the  said  respective  owners  of 
the  sud  goods  and  merchandize,  to  wit,  the  said  W.  Little,  &o.,  &c.  large  sums  of 
money,  amountine  to  a  large  sum,  to  wit,  50001.  as  uid  for  compensations  to  the  sud 
owners  respectivSy  for  toe  said  dratniction  and  damage  of  the  8«d  goods  and 
merchandize ;  but  also  the  plaintiffB  since  the  death  of  Blyth  had  been  compelled  to 
pay,  and  had  paid,  to  the  said  owners  respectively,  divers  large  sums  together  amounting 
to  a  large  sum,  to  wit,  lOOOl.  as  and  for  the  costs  of  the  said  owners  respectively  in 
certain  actions  brought  by  those  owners  respectively  in  H.  M.'s  court  of  Queen's  Bench 
at  Westminster,  against  the  plaintiffs  and  Blyth  in  respect  of  the  said  destruction  and 
damage  of  the  said  goods  and  merchandize,  and  to  recover  from  the  plaintiff  and 
Hyth  compensation  for  the  same ;  and  the  plaintiffs  by  means  of  the  premises  had 
tho  necessarily  incurred  a  great  expense,  to  wit,  an  expense  of  10001.  in  and  about 
their  defence  to  the  said  actions,  and  in  and  about  the  investigating  of  the  circumstances 
attending  t^e  said  destruction  and  damage  of  the  said  goods  and  merchandize. 

The  declaration  also  contained  the  common  indebitatos  oonntSj  and  a  count  upon 
in  account  stated. 

Pleas,  inter  alia — first,  non  assumpsit,  except  as  to  [409]  2341.  10s.  which  was  paid 
into  court ;  and  seventhly  that  the  pUuntifi^  had  not  been  compelled,  nor  had  they  paid 
to  the  said  respectave  owners  of  the  said  goods  and  merchandize,  the  said  sum  of 

50001.,  or  any  part  thereof,  as  and  for  compensation  to  the  said  owners  respectively, 
for  the  said  destruction  and  damage  of  the  said  goods  and  merchandize,  and  the 
I^ntiffs  had  not  been  compelled  to  pay,  and  had  not  paid,  to  the  said  owners 
respectively  the  said  sum  of  lOOOl.,  or  any  part  thereof,  as  and  for  the  costs  of  the 
said  owners  respectively  in  the  said  actions  brought  by  those  owners  respectively,  for 
the  said  purposes  in  the  declaration  mentioned,  in  manner  and  form  as  in  the  said 


At  the  txial  before  Tindal  C.  J.  at  the  sittings  in  London,  after  the  last  term,  the 
(oUowing  facts  appeared :— "  The  Rapid  "  sailed  from  London  under  the  charter  set  out 
ia  the  declaration,  in  May  1837,  and  arrived  at  the  Mauritius  on  tJlio  5th  of  August. 
She  t^en  undertook  an  intermediate  voyage  to  the  Cape  of  Good  Hope ;  after  which, 
namely,  in  November,  she  was  put  up,  by  the  plaintiffs'  house  at  the  Mauritius,  as  a 
general  ship  for  London,  and  amongst  other  gixKis,  received  on  board  3348  bags  of 
sugar  for  Rickards,  Little  and  Co.,  and  283  b^  for  A.  A.  Gower,  Nephews  and  C-o. 
On  the  19th  of  December,  the  vessel  sailed  from  the  Mauritius,  but  in  a  few  days  she  was 
compelled  to  return  in  a  disabled  state,  and  to  unload.  Part  of  the  sugars,  amounting 
to  979  bags,  were  found  damaged  and  being  unfit  for  re-shipment  were  sold  After 
^ng  repaired  at  the  Mauritius,  she  sailed  ^r  London  on  the  7th  of  February  1838 
with  the  residue  of  her  cargo,  and  arrived  there  on  the  22d  of  May. 

Biekuds  and  Co.  and  Gower  and  Co,  having  commenced  actions  against  the  present 
I^tiflb  to  recover  ihe  value  of  the  sugars  so  sold  at  the  Mauritius,  the  [410]  solicitors 
of  the  plainti A  sent  to  the  defendant  the  following  notice : — 


^ "  Oentlemen, — We  are  instructed  to  give  you  notice  that  Messrs.  Little  and  Co. 
(Bichards  and  Co.)  have  commenced  an  action  against  Messrs.  Blyth,  the  charterers  of 
the  above  ship,  in  H.  M.  court  of  Queen's  Bench,  to  recover  damages  for  the  non-delivery 


Issue  thereon. 


tt 


January  24th,  1839. 


Ship  '  Rapid.' 
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of  certain  goods  and  merohandize  shipped  by  the  plaintiffs  on  board  the  stud  ship  at 
the  Mauritius,  to  be  carried  and  conveyed  therein  to  London.  The  plaintiffii  allege  in 
and  by  their  declaration  in  their  said  action,  that  the  deliveiy  of  the  said  goods  was 
not  prevented  by  the  perils  of  the  seas,  and  indeed  you  are  aware  that  the  ground  of 
the  said  action  is  the  alleged  unseaworthiness  of  the  said  ship.  Under  these  circum- 
stances, and  as  in  case  of  the  plaintifib'  recoveiy  against  tiie  said  charterers  in  tiie  said 
action,  the  latter  would  have  recourse  to  you  as  the  owners  of  the  said  ship^  for  all 
such  damages,  we  do  hereby  invite  you  to  take  upon  yourselves  the  defence  of  the  said 
action,  and  do  give  you  notice  that  the  defendants  will  hold  you  responsible  at  law  for 
all  damages,  loss,  costs,  charges,  and  expenses  to  be  by  them  sustained  in  or  relating 
to  the  same."  • 

Shortly  afterwards  tiie  defendant  was  furnished  with  co{nes  of  l^e  particnlars  of 

the  claims  respectively  made  by  Messrs.  Rickards,  Little  and  Co.  and  Messrs  Gower  and 
Co.  On  the  19th  of  February  1839,  the  plaintiffs'  solicitors  wrote  again  to  the  defen- 
dant to  inquire  whether  he  intended  to  settle  the  foregoing  claims,  or  to  defend  the 
actions.  On  the  22d  they  received  from  the  defendants  attorney  the  following 
answer : — 

"  I  am  instructed  by  my  client  to  say  that  he  declines  to  take  up  the  defence  <rf 
Messrs.  Blyth  to  the  actions  [411]  brought  against  them  by  Messrs.  luckards  and  Ca 
and  Messrs  Gower  and  Co." 

When  it  became  necessary  to  plead,  the  defendwt  again  received  notice,  and  was 
required  to  furnish  evidence  in  answer  to  the  actions.  The  plaintiifs  not  obtaining 
the  requisite  assistance,  and  being  advised  that  they  had  no  defence  to  offer,  suffered 
judgment  to  go  by  default,  and  upon  the  execution  of  writs  of  inquiry,  put  the  parties 
to  me  proof  of  their  respective  claims.  Messrs.  Bickards  and  Co.  recovered  1503L 
and  581,  for  costs,  and  Messrs.  Gower  and  Co.  1101.  4b.  and  271.  18s.  4d.  for  costs; 
which  sums  the  plaintiffs  paid  and  now  sought  to  recover,  together  with  the  costs 
incurred  in  resisting  the  two  actions. 

The  jury  having  found  for  the  plaintifis,  damages  17661.  I4s., 

Shee  Serjt  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a  new  tri^  or  to 
reduce  the  verdict  to  nominal  damages  (a),  or,  by  the  amount  of  the  costs  incurred  by 
the  plaintaffs  in  defending  the  two  addons,  vluch  he  contended  l^e  j^aintiffs  oould  not 
claim  from  the  defendant. 

Chfumell  Serjt.  (with  whom  was  Bovill^  now  shewed  cause.  As  to  the  objectam 
that  tite  plaintiffs  cannot  recover  the  costs  incurred  by  them  with  respect  to  t^e  two 
actions  brought  against  them,'this  case  is  clearly  dis-r4L2}-tingui8hable  from  the  case  (rf 
an  accommodation  acceptor.  For  as  he  is  clearly  liable  to  the  holder  for  an  ascertained 
amount,  he  is  not  justified  in  putting  the  drawer  to  any  costs  in  recovering  upon  the 
bill.  Here,  the  damages  were  unliquidated ;  and  having  suffered  judgment  by  default, 
the  plaintiffs  were  bound  to  appear  at  the  execution  of  the  writs  of  inquiry  and  pot 
the  parties  to  the  proof  of  their  claims.  The  course  taken  by  the  plaintiffs  was  a 
reasonable  and  proper  one  throughout  They  gave  the  defendant  notsce  of  the  actims^ 
and  offered  to  place  the  defence  m  his  hands,  and  on  his  refusal,  adopted  l^e  course 
which  appeared  to  be  most  beneficial  to  the  defendant 

Shee  Serjt  (with  whom  was  Cleasby)  in  support  of  t^e  rule.  It  is  submitted  that 
the  defendant  is  not  liable  to  the  costs  en  defenmng  tha  actions ;  for  such  costs  are  not 
a  necessary  consequence  of  any  breach  of  contract  by  the  defendant.  lo  Short  v. 
Kallom^  (II  A.  &  E.  28),  it  is  said  by  Lord  Denman,  "No  person  has  a  right  to 
inflame  his  own  account  against  another,  by  incurring  additional  expense  in  the 
unrighteous  resistance  to  an  action  which  he  cannot  defend.  The  circumstance  relied 
on,  uiat  the  damages  were  unliquidated,  makes  no  difference."  [Tindal  C.  J.  You 
would  have  had  just  ground  of  complaint  if  the  plaintiffs  had  proceeded  to  trial 
without  giving  you  notice.  But  the  course  adopted  was  for  your  benefit^  and  the 
defendant  had  t^e  opportunity  at  any  time  of  coming  forward,  and  undertaking  the 

(a)  On  the  ground  that  by  the  terms  of  the  charter  party  the  contract  of  the 
shipper  was  wit£  the  owners,  and  not  with  the  freighters ;  and,  consequently,  that 
having  iiaid  money  which  they  were  not  legally  liable  to  pay,  they  had  paid  it  io 
their  own  wron^  and  could  not  recover  it  m>m  the  defendant  Oa  ^e  ai^ummtt 
however,  the  court  held,  that  this  point  was  not  open  to  t^  defendant^  it  not  having 
been  taken  at  the  trial 


Digiti;ed  by 


Google 


sma.u9.aL  beeoh  v.  eyre  625 

defence.]  If  the  plaintiffs  have  incurred  costs  unnecestorily,  the  defendant  cannot 
be  held  liable  to  repay  them,  [firstdne  J.  You  must  shew  that  the  defence  was 
Dnressonable.]  In  Peruey  v.  fVaits  (7  M.  &  W.  601),  A.  leased  premises  to  B.  from 
the  35th  of  March  1823,  for  sixteen  [413]  years  wanting  ten  days,  and  B.  covenanted 
with  A.  to  keep  the  premises  in  repair,  and  to  paint  once  in  every  five  years  of  the 
tenn,  and  to  leave  the  premises  in  repair.  B.  underleased  the  premises  to  C.  from 
tlK  24th  of  June  1834,  for  four  years  and  three  quarters,  wanting  eleven  days,  and 
C.  covenanted  with  B.  to  keep  the  promises  in  repair  (the  covenant  so  far  being  in  the 
same  terms  as  in  the  origin^U  lease),  and  to  paint  once  during  the  term,  and  to  leave 
the  premises  in  repair.  A.  sued  B.  for  breaches  of  this  covenant,  and  B.  let  judgment 
go  ^  defaalt,  ana  upon  the  writ  of  inquiry  damages  were  assessed  at  641.  10b., 
being  the  amount  of  dilapidations  proved  fay  a  surveyor,  whose  estimate  had  been  laid 
before  R  previously  to  the  commencement  of  the  action.  R  afterwards  sued  C.  for 
the  amount  of  the  dilapidations,  and  the  costs  of  the  action  brought  agunst  him. 
The  jury  found  the  amount  of  dilapidations  to  be  571.  lOs.,  and  it  was  held  (in  effect 
ovemUing  Neak  v.  fFyllie  (3  B.  &  C.  533,  5  D.  &  R.  442)),  that  B.  was  not  entitled 
to  recover  also  the  mnount  of  the  costs  in  the  former  action.  And  Parke  B.  said 
"The  only  true  measure  of  damages  here  is  what  it  would  have  cost  the  defendants 
to  pot  tiie  premises  in  repair.  If  t^e  pkuntiffi)  have  expended  more,  that  is  their  own 
fMut,  for  which  the  defendants  are  not  liable."  That  case  shews,  that  however  hard 
it  may  seem,  if  a  man  d^ends  an  action  and  incurs  costs,  he  cannot  recover  them, 
n^indal  C.  J.  There,  the  plaintifBi  themsdves  had  broken  the  covenant  into  which 
mey  had  entered  to  keep  the  premises  in  repair.]  So  in  Weaker  v.  HaUon  (10  M.  & 
W.  249),  it  was  held  that  the  plaintiff  was  not  entitled  to  recover  ft-om  the  defendant 
the  costs  of  defending  the  action,  as  they  were  not  necessarily  occasioned  by  the 
defendant's  breach  of  [414]  the  covenant  to  repair.  These  cases  put  an  end  to  the 
distanction  between  ascertained  and  unliquidated  damages.  [Maule  J.  Was  this 
point  made  at  the  trial]  Channell  Serjt  No.  Tindal  C.  J.  (referring  to  the  corre- 
spondence), After  the  letters  that  passed  between  the  parties,  was  it  unreasonable 
for  the  plointiflb  to  take  the  course  they  did  fj 

Tindal  C.  J.  The  only  question  now  before  us  is  whether  there  was  any  evidence 
for  the  jury  in  case  this  point  had  been  made  at  the  bial,  to  shew  that  these  costs 
vere  incurred  with  the  sanction  of  the  defendant  He  receives  notice  of  the  actions, 
ud  is  invited  to  undertake  tiie  defence ;  and  although  he  refuses  to  do  so,  he  does 
not  at  all  prohibit  the  plaintifib  from  ddending.  Under  tiie  circumstances  of  the 
ease  very  slight  evidence  would  have  satisfied  the  minds  of  the  jury  that  the  defen- 
dant consented  to  the  course  adopted  by  the  plaintiffs. 

Erskimk  J.  I  think  that  the  authorities  which  have  been  cited  are  by  no  means 
eonclosive. 

Maule  and  Crbsswell  JJ.  concurred. 

Bule  discharged. 


[416]   Bekch  v.  Sir  Jambs  Etrb,  Bast.   Jan.  26,  1843. 

[S.  C.  6  Scott,  N.  R.  327.] 

A  private  act  passed  to  enable  a  manufacturing  company  to  purchase  certain  pat«its, 
and  to  sue  and  be  sued,  enacted,  that  in  all  actions,  &c  to  be  instituted  or  prosecuted 
against  the  company,  "  it  should  be  sufficient  to  state  the  name  of  the  secretary  or 
some  one  of  the  directors,  or  where  there  shall  be  no  secretary  or  director,  then  the 
name  of  some  one  of  the  shareholders,  for  the  time  being,  of  the  company,  as  the 
nominal  defendant  representing  the  company  in  such  proceedings,"  and  provided  for 
the  reimbursement,  &c.  of  shareholders  who  might  be  sued  "  in  any  other  manner 
than  under  the  powers  and  authorities  thereinbefore  given,"  and  enacted,  "that 
nothing  therein  contained  should  extend  to  incorporate  the  company  or  to  relieve 
or  discharge  the  company,  or  any  of  the  shareholders  thereof  from  any  responsilnlity, 
duty,  contract,  or  obligation  whatever  to  which  by  law  they  then  were  or  at  any 
time  thereafter  might  be  subject  or  little,  either  as  between  such  company  «ra 
other  parties,  ot  as  between  the  company  and  any  of  tiie  individual  shareholders 
thereof  and  others,  or  as  between  tJiemselves,  or  in  any  manner  whatever." — Held, 
that  the  act  was  not  imperative  upon  a  creditor  to  sue  in  the  mumer  pointed  out,  but 
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that  he  might  exercise  his  common  law  right  of  proceeding  against  any  individnal 
shareholder. — The  defendant  was  a  party  to  a  contract  in  February,  for  procaring 
the  act  which  was  obtained  in  June,  and  his  name  appeared  in  it  as  a  subecriber  to 
the  undertaking,  and  in  September,  he  executed  a  deed  of  settlement,  which  recited 
that  the  company  was  in  operation.  The  goods  in  respect  of  which  the  actatm  wm 
brought  were  8u;^pli6d  in  July.  Held,  that  there  was  sufficient  evidence  from  vhidi 
the  Jury  might  infer  that  the  defendant  was  a  partner  at  the  time  the  i^oodi  wen 
furnished. 

Assumpsit  for  goods  sold  and  delivered.    Plea,  non  assumpsit. 

At  the  trial  of  the  case  before  Tindal  C.  J.  at  the  sittings  in  London  after  last 
Michaelmas  term,  it  appeared  that  the  defendant  was  an  original  subscriber  and 
shareholder  in  a  company  established  under  the  4  &  5  Vict.  c.  Ixixxix.,  being  "  An  set 
to  enable  the  Patent  Rolling  and  Compressing  Iron  Company  to  purchase  certain 
letters  patent,  and  to  sue  and  be  sued. '  The  patents  were  two  in  number,  one,  for 
"certain  improvements  in  machinery  for  the  making  or  manufacturing  of  pins,  bfdti, 
nails  and  rivets  applicable  to  various  useful  purposes, '  and  another  "  for  improvemente 
in  rolling  iron." 

[416]  The  fifth  section  enacts  "  that  in  all  actions,  suits  and  other  legal  proceeding 
other  than  proceedings  of  a  criminal  nature,  &c.,  to  be  thereafter  instituted  or  proeecutoi 
by  or  on  b^ialf  of  we  said  company,  either  alone  or  jointly  with  any  other  necessaiy 
parties,  it  shall  be  sufficient  to  state  and  to  proceed  in  the  name  of  the  secretary, 
or  one  of  the  directors  for  the  time  being  of  the  company,  as  the  nominal  plaintiff 
representing  the  company  in  such  proceedings  ;  and  that  in  all  actions,  suits  and  other 
legal  proceedings  to  be  thereafter  instituted  or  prosecuted  against  the  company,  either 
alone  or  jointly  with  any  other  necessary  parties,  it  shall  be  sufficient  to  state  the  name 
of  the  secretary  or  some  one  of  the  directors,  or  where  there  shall  be  no  secretary  or 
director,  then  the  name  of  some  one  of  the  shareholders  for  the  time  being  of  the 
company,  as  the  nominal  defendant  representing  the  company  in  such  preceedin^ : 
Provided  always,  that  any  party  suing  the  company  may,  if  he  think  fit,  jmn  my 
shareholders  of  the  company  together  with  such  nominiU  party,  as  defendants  in  equity, 
for  the  purpose  of  discovery,  or  in  case  of  fraud." 

By  the  twelfth  section  "  it  shall  foe  lawful  for  the  plaintiff  to  cause  execution  upoo 
any  judgment,  decree,  or  order  obtained  by  bim  in  any  such  action  or  suit  against  any 
such  nominal  party  as  aforesaid,  to  be  issued  against  all  or  any  of  the  shareholders, 
for  the  time  being,  of  the  company  ;  and  if  such  execution  shall  be  ineffectual  to  obtain 
satisfaction  of  the  sums  sought  to  be  recovered  thereby,  then  it  shall  be  lawful  for  him 
to  cause  execution  to  be  issued  against  any  person  who  was  a  shareholder  of  the 
compiny  at  the  time  the  contract  was  entered  into  upon  which  such  action  or  suit 
shall  have  been  instituted." 

By  the  seventeenth  section,  it  is  provided  "that  in  case  any  action,  suit,  or  othor 
proceeding,  in  respect  of  any  £4171  demand  against  the  company,  shall  be  instituted 
or  prosecuted  against  any  sliareholder,  or  former  shareholder,  of  the  company,  in  any 
other  manner  than  under  the  powers  and  authorities  hereinbefore  given,  and  in  case 
such  shareholder  shall,  by  virtue  of  any  judgment  or  decree  in  such  action,  suit,  or 
other  proceeding,  or  under  any  execution  to  be  imied  in  respect  thereof,  or  otherwise, 
pay  any  sum  of  money,  damages,  costs,  or  expenses,  he  shall,  in  respect  of  such  last- 
mentioned  payment,  be  entitled  to  all  such  indemnities,  rights,  powers,  and  remedies 
in  all  respects,  for  reimbursing  himself  or  for  enforcing  contribution,  according  as  the 
case  may  be,  in  respect  of  all  moneys,  damages,  costs,  or  expenses  so  paid  by  him  sb 
aforesaid,  as  are  hereinbefore  given  in  cases  where  execution  shall  have  issued  upon 
any  judgment  or  decree  obtained  in  any  action,  suit,  or  other  proceeding  instituted  or 
prosecuted  under  the  powers  given  by  this  act." 

By  sect.  20  the  company  were  required,  within  six  montAks  after  the  passing  of  the 
act,  to  cause  to  be  inrolled  in  Chancery  a  memorial  of  the  names,  reridenoes,  and 
desoriptioiis  of  t^e  directors  and  secretuy  for  the  time  being  (rf  the  company,  and  of 
the  ahwreholders  thereof,  &c. 

By  sect.  24  it  is  provided,  "  that  until  the  first  memorial  sh^l  have  been  duly 
inrolled  in  manner  by  this  act  directed,  no  action  or  other  proceeding  by  or  against 
the  company  shall  be  commenced  or  prosecuted  under  t^e  authority  of  this  act." 

By  sect.  31  nothing  in  the  act  contained  shall  extend  to  incOTporate  the  company. 
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car  to  relieve  them  or  anj  of  the  Bhareholders  thereof  from  any  responsibility,  duty, 
eoDtract^  or  obligation  whatever  to  which  by  law  they  are,  or  at  any  time  hereafter, 
may  be  subject  or  liable,  either  as  between  the  oommny  and  other  parties,  or  as 
between  the  company  or  any  individual  shareholders  [418j  thereof  and  others,  or  as 
between  themselves,  or  in  any  other  manner  whatsoever. 

The  ori^nal  deed  of  contract,  dated  the  9tb  of  February  1841,  for  obtaining  the 
act  of  parliament,  was  put  in,  executed  by  the  defendant,  who  had  subscribed  his 
name  for  100  shares  of  251.  each,  on  which  he  had  paid  a  deposit  of  51.  a  share.  The 
deed  contained  a  covenant  by  the  subscribers  to  pay  the  residue  of  their  subscriptions 
when  they  should  be  called  upon  to  do  so.  In  pursuance  of  this  deed,  the  act  of 
parlifunent,  which  received  the  royal  aaaeat  on  the  21st  of  June,  was  obtained.  A 
deed  of  settlement,  bearing  date  the  18th  of  September,  was  also  given  in  evidence, 
executed  by  the  defendant,  which,  after  reciting  the  former  deed,  and  that  the  act  had 
been  obtained,  stated  that  the  company  had  taken  premises  at  Rotherhithe,  for  carry- 
ing on  business,  had  erected  machinery,  and  was  in  actual  operation.  It  was  proved 
that  the  defendant  had  attended  several  meetings  of  the  company  in  March  and 
April  1842. 

There  was  no  evidence  that  the  company  had  purchased  the  patents  mentioned  in 
the  act  Directors  and  a  secretary  had  oeen  appointed,  but  the  memorial  required  by 
tlie  act  was  not  inrolled  until  the  six  months  speciSed  by  the  act  had  expired,  and 
consequently  was  not  received  in  evidence.  The  goods  in  respect  of  which  the  action 
WAS  brought,  consisting  of  tallow  for  the  maehinery,  had  been  ordered  by  the  secretary, 
and  were  supplied  in  July  1 841. 

For  the  defendant  it  was  contended  that  inasmuch  as  no  memorial  had  been 
inrolled  within  the  six  months  as  required  by  the  twentieth  section,  the  act  became 
inoperative,  and  the  company  was  an  illegal  body ;  but  that  supposing  the  company 
to  be  properly  formed,  still  uie  only  mode  of  suing  the  company  was  that  prescribed 
by  the  fifth  section. 

[419]  Under  the  direction  of  the  Lord  Chief  Justice  a  verdict  was  found  for  the 
plaiotiif  for  281.  Os.  9d.,  leave  being  reserved  for  the  defendant  to  move  to  enter  a 
nonsuit. 

Bompas  Serjt.,  on  a  former  day  of  this  term,  moved  accordingly  ;  citing  Steward  v. 
Gtmixs  (10  M.  &  W.  711)  ;  where  it  was  held  that  the  creditor  of  a  banking  copartner- 
established  and  cairying  on  business  under  the  7  G.  4,  c.  46,  cannot  sue  an 
individnal  member  of  tiie  company  for  his  debt^  but  must  proceed  gainst  the  public 
officer,  pursuant  to  the  ninth  section  of  the  act.   A  rule  nisi  having  been  granted, 

Channell  Serjt  (with  whom  was  W.  H.  Watson).  The  only  point  on  which  the 
defendant  had  leave  to  move,  was  whether  he  could  be  sued  as  an  individual  share- 
holder. There  is  nothing  in  the  fifth  section  of  the  act  establishing  the  company,  to 
render  it  imperative  on  third  parties  to  sue  the  company  in  the  name  of  the  aecretarT, 
or  of  one  of  the  directors.  That  section,  for  the  sake  of  public  convenience  merely 
empowers  the  company,  if  they  think  proper,  to  sue  for  debts  due  to  them  in  the 
manner  pointed  out,  but  without  making  it  at  all  obligatoiy  upon  them  to  do  sa 
While  on  the  other  hand,  third  parties  are  authorised  to  sue  the  company  in  the  name 
of  the  secretary,  &c.,  if  they  think  fit  to  adopt  that  course.  The  words  that  in  actions 
uaiost  the  company,  "  it  shall  be  sufficient  to  state  the  name  of  the  secretary,"  See. 
shew,  tJiat  the  clause  was  meant  to  be  optionaL  In  (mier  to  take  away  the  common 
law  right  to  sue  any  individual  partner  of  the  concern,  distinct  and  precise  language 
nmst  M  used.  The  subeequent  clauses  of  the  act  all  tend  to  the  con-[420]-cluBion  that 
thii  right  to  sue  individuiu  members  was  not  mewt  to  be  abrogated.  The  twelfth 
and  seventeenth  sections  plainly  contemplate  the  case  of  shareholders  being  sued 
otherwise  than  in  the  mode  pointed  out  by  the  act.  The  twenty-fourth  section,  which 
provides  that  until  the  memorial  is  inrolleid,  no  action  shall  be  brought  by  or  against 
tlie  company,  under  the  authority  of  the  act,  is  relied  on  as  shewing  that  the  company 
is  not  l^ally  constituted,  no  such  memorial  having  been  inrolled ;  but  that  clause 
does  not  render  the  company  less  a  company,  although  it  may  suspend,  or  deprive 
tfaem  of,  part  of  their  intended  privileges;  and  even  supposing  it  rendered  t^e 
partnership  no  longer  a  company,  it  has  no  effect  upon  the  partnership  itself,  or  upon 
the  liabilitieB  of  the  mdividoal  members.  If  it  had,  in  wlut  a  situation  would  the 
public  be  placed,  sup^xMing  tiie  company,  after  having  dealt  with  parties  and  obtained 
goods  from  them,  were  to  choose  not  to  inrol  any  memorial   If  any  doubt  existed  aa 
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to  the  oonstruotion  of  the  other  clauses,  the  thirty-first  section  (whidi  provides  tiiai 
nothing  contained  in  the  act  shall  relieve  the  oompuiy  or  any  of  the  sharwoldcn  from 
any  responsibility  to  which  by  law  they  are  or  at  any  time  nereafter  may  be  subject 
or  liable)  seems  decisive  upon  the  point.    Stewcffd  v.  Greaves  (10  M.  &  W.  711)  which 

was  cited  when  this  rule  was  obtained,  is  distinguishable  from  the  present  case.  The 
words  of  the  ninth  section  of  the  7  6.  4,  c.  46,  upon  which  the  former  case  was 
decided,  are  t^at  "all  actions  against  the  copartnership  shall,  and  lawfully  may,  be 
commenced,  instituted  and  prosecuted  against  one  or  more  of  the  public  officers 
nominated  as  before  mentioned  as  the  nominal  defendant,"  and  Parke  J.  in  delivering 
the  judgment  of  the  court  said,  "  These  words,  according  to  the  ordinary  import 
[421]  are  obligatory,  and  ouj^t  to  have  that  construction,  unless  it  would  lead  to 
some  absurd  or  inconvenient  consequence,  or  would  be  at  variance  with  the  intent  oi 
the  legislature  to  be  collected  from  other  parts  of  the  act."  Slev/ett  v.  Gordon  ( !  DowL 
N.  S.  815)  is  a  distmot  authority  for  the  plaintiff'.  It  was  there  held,  upon  the  words 
of  a  private  act  of  parliament  establishing  the  Monmoutluhire  Iron  and  Goal  Company, 
oontaining  clauses  nearly  similar  to  the  act  under  consideration,  that  it  was  not 
imperative  upon  a  plaintiff  to  sue  the  secretary  or  one  of  the  directors  of  the  company, 
and  that  a  plea  raising  the  point  was  not  an  issuable  plea. 

It  is  now  attempted  to  be  said  that  if  the  defendant  cannot  be  sued  under  the  act, 
there  is  no  evidence  to  fix  him  as  a  partner  at  all.  It  is  submitted  that  this  point 
cannot  be  raised  by  the  defendant,  as  it  was  not  taken  at  the  trial ;  but  that  if  it  can, 
the  evidence  was  abundantly  sufficient  In  the  deed  of  contract  of  the  9th  of  February 
1841,  the  defendant  holds  himself  out  as  one  of  a  number  of  persons  associated  togethw 
for  trading  purposes.  And  with  respect  to  the  deed  of  settlement,  though  entered 
into  after  the  supplying  of  the  goods,  it  contains  recitals  of  past  events,  by  whidi  it 
appears  that  the  company  had  token  premises  at  Botherhithe,  had  erected  machipoy 
t£ere  (for  the  use  of  which  the  tallow  was  supplied),  and  was  in  operation.  In  addition 
to  these  documents,  tiiere  is  the  fact  of  the  defendant  having  subsequently  attended 
several  meetings.  It  is  impossible  to  say,  that  there  was  no  evidence  for  the  jury,  of 
the  defendant  being  a  member  of  the  company  ;  and  there  can  be  no  doubt  that  if  the 
point  had  been  raised  at  the  trial,  the  jury  would  have  distinctly  found  the  fact 

J '422]  Bompas  Serjt.,  in  support  of  the  rule.  It  \a  submitted  that  there  was  no 
ence  to  fix  the  defendant  as  a  partner  at  the  time  these  goods  were  supplied,  if 
he  cannot  be  held  liable  under  the  act  of  parliament,  which,  it  is  cleu-,  he  cannot 
[Tindal  C.  J.  I  do  not  see  why  the  act  is  not  to  be  appealed  to,  notwithstanding  the 
company  had  not  put  themselves  in  a  situation  to  render  its  provisions  available. 
Erskine  J.  You  must  go  the  length  of  contending  that  there  was  no  evidence  for  the 
|ury.1  It  is  not  denied  iJut  the  defendant  was  a  ptrty  to  the  obtaining  of  the  act ;  and 
if  it  had  been  shewn  that  the  company  had  carried  on  business  under  tiie  patents  it 
might  have  been  evidence.  But  the  act  was  procured  for  a  ptuticular  pnrpose,  namely, 
to  buy  the  patents,  and  the  defendant  can  only  be  held  responsible  for  things  done  in 
pursuance  of  the  act  It  is  clear,  that  if  the  directors  had  done  something  not 
warranted  by  the  act,  the  defendant  would  not  be  liable.  [Tindal  C.  J.  Who  do  yoa 
say  should  have  been  sued  for  this  tallow  1]  The  party  who  ordered  it  It  is  con- 
tended that  at  that  time  the  defendant  was  not  a  partner  at  all  [Tindal  C.  J.  The 
tallow  was  ordered  for  the  machinery.]  But  the  patents  had  not  been  purchased. 
[Maule  J.  Suppose  they  had  not,  do  you  contend  that  their  purchase  was  a  oonditioa 
precedent  to  canying  on  the  company  1  You  assume  that  tiU  the  patents  are  bou^t 
the  company  cannot  be  sued,  but  there  is  nothing  to  that  effect  in  the  act  The  third 
section  seems  to  contemplate  that  some  time  may  elapse  before  the  patents  are 
purchased.  Erskine  J.  Was  not  the  deed  of  settlement,  reciting  that  tne  company 
had  t^en  premises,  erected  machinery,  ^c.,  coupled  wi^  the  fact  as  shewn  by  the 
deed  of  contract  that  the  defendant  was  a  puty  to  the  obtaining  of  the  act,  evidence 
of  his  being  a  partner  ?]  The  deed  of  settlement,  contains  no  recital  that  the  patents 
had  been  purchased,  [423]  but  only  that  a  company  had  been  formed  to  purchase 
them.  [Cresswell  J.  That  deed  states  that  the  company  is  in  operation  ;  which  shews 
that  the  patents  had  then  been  purchased,  or  if  not,  it  is  an  admission,  under  the  hand 
and  seal  of  the  defendant,  that  the  company  might  be  in  operation  before  they  were 
bought]  If  the  order  for  the  goods  had  been  after  the  execution  of  the  deed  of  settle- 
ment, it  would  be  difficult  to  say  that  the  ddendant  was  not  liable ;  bat  it  is  submitted 
that  there  is  no  evidence  that  the  defendant  was  a  partner  at  the  time  the  goods  wan 
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nderad ;  ueither  does  the  evidence  that  he  attended  several  subsequent  meetings  of 
the  company  establish  tikat  fact 

Supposiiig  the  oompany  to  be  legally  in  existence,  then  the  plaintiff  was  bound  to 
nie  in  uie  mannw  prescribed  by  the  fifth  section ;  for  it  was  proved  that  there  were 
botii  a  seoretary  and  directors ;  and  an  indiTidual  shareholder  ean  only  be  sued  as  a 
defendant  r^resenting  the  company.  The  proviso  to  that  section  uiews  that  the 
elaase  was  meant  to  be  imperative ;  for  if  not^  the  insertion  of  such  proviso  would 
bare  been  quite  unnecessary.  If  the  fifth  sectioD  is  held  to  be  optional,  one  of  the 
prindpfd  objects  in  obtaining  the  act,  which  was  to  protect  the  individual  shareholders, 
by  giviug  the  publio  a  oonvenient  mode  of  proceeding  against  the  company,  would  be 
defeated. 

TiNBAL  C.  J.  This  is  an  action  brought  against  the  defendant  charging  him,  as 
a  partner  in  a  trading  company,  with  certain  goods  supplied  to  that  company.  Two 
objections  had  been  taken  against  the  plaintiff's  right  to  recover :  first,  that  by  the 
act  of  parliament  establishing  the  company,  die  right  of  suing  any  individual  share- 
hdder  is  taken  away,  as  all  actions  must  be  brought  in  the  manner  hereby  prescribed ; 
ind,  secondly,  that  supposing  the  act  not  to  apply,  there  was  [424]  no  evidence  to 
shew  that  the  defenduit  was  a  partner  in  the  luKlcrtaking.  With  respect  to  the  first 
question  it  is  incumbent  on  the  defendant  to  make  out  that  the  common  law  right  of 
suing  is  taken  away  in  express  terms.  So  far  however,  from  that  being  the  case,  it 
Eeems  to  me,  that  the  fair  construction  of  the  act  is,  not  only  that  the  right  to  sue  is 
not  taken  away,  but  that  it  is  distinctly  reserved.  The  fifth  section  (ante,  p.  416) 
does  not  state  that  in  actions  against  the  company  parties  shall  sue,  but  only  that  "  it 
shall  be  sufficient  to  state,"  &c^,  evidently  shewing  that  t^e  clause  was  merely  meant 
to  confer  a  power  or  privilege,  but  not  to  impose  an  obligation.  By  the  twenty-fourth 
section,  this  power  cannot  be  exercised  unless  a  memorial  has  been  inroUed  pursuant 
to  the  provisions  of  the  twentieth  clause,  which  is  an  act  to  be  done  by  the  company. 
Supposing  the  company  not  to  file  any  memorial,  as  indeed  was  the  case,  are  the  rights 
iA  uird  parties  to  be  a^ected  by  a  condition  to  be  performed  by  the  company  with 
which  they  have  not  thought  proper  to  comply  ?  On  referring  to  the  twelfth  and 
Beventeenui  sections  (ante,  p.  416,  417),  it  clearly  appears  that  ^e  right  of  tUrd 
parties  to  sue  individual  members  of  the  company,  is  distinctly  reserved  ;  for  both  of 
Uiese  clauses  contemplate  that  the  case  may  occur  of  actions  beiug  brought  against 
individual  shareholders.    I  think,  therefore,  that  the  first  objection  falls  to  the  ground. 

With  respect  to  the  second  objection,  I  agree  that  in  order  to  charge  the  defendant 
it  must  be  shewn  that  he  was  a  partner  at  the  time  when  the  goods  were  supplied. 
In  the  first  place  it  has  been  contended  that  the  company  could  not  be  leg^ly  con- 
«titated  until  the  patents  were  purchased ;  but  it  does  not  appear  to  me,  that  the  act 
contams  any  ^wOTds  making  the  buying  of  the  patents  a  condition  precedent.  But 
even  if  that  had  [426]  been  so,  no  objection  was  taken  before  me  at  the  trial,  that  the 
patents  had  not  been  purchased.  On  the  contrary,  it  seemed  to  be  assumed  th&t  the 
company  were  carrying  on  business  under  the  act.  With  respect  to  the  evidence,  it  is 
sufficient  to  say,  that  there  was  some  evidence  to  go  to  the  jury,  that  the  defendant 
was  a  partner  when  the  goods  were  supplied.  The  act  was  passed  on  the  2l8t  of  June 
IMI,  and  we  find  that  in  the  preceding  February,  the  defendant  enters  into  a  contract 
to  procure  the  act^  and  his  name  appears  therein  as  a  subscriber  for  shares  in  the 
caiMtal  of  the  company.  We  find  him,  afterwards,  in  March  and  April  1842,  attending 
meetangs  of  the  company,  having  previously  signed  the  deed  of  settlement  which 
recites  that  the  company  is  in  operation.  Is  not  aJl  this  evidence  that  he  was  a  partoer 
from  the  first  commenoranent  m  the  works  1  There  was  clearly  evidence  from  which 
the  mjy  might  infer  that  he  was,  from  the  first,  a  shareholder  in  the  company. 

Erskink  J.  This  is  an  action  for  goods  sold  and  delivered,  in  which  the  defen- 
dant by  his  plea  simply  denies  his  liability.  It  is  sufBcient  therefore  for  the  plaintiff 
to  shew  that  tiie  ^oods  were  supplied  either  to  the  defendant  individually,  or  to  some 
psitnership  of  which  he  was  a  member.  It  appears  that  the  goods  were  delivered  at 
Botherhitne  upon  the  premises  of  a  company  calling  itself  "  The  Patent  Kolling  and 
Compressing  mm  Company,"  and  the  question  is,  whether,  at  the  time  of  the  delivery 
of  the  goods,  the  premises  were  actually  occupied  by  the  company,  and  whether  the 
defendant  was  then  a  member  thereof.  In  order  to  make  that  out,  a  deed  of  settle- 
ment dated  in  September  1S41,  and  executed  by  the  defendant,  was  put  in,  which 
recites,  among  othw  things,  tfa^  premises  had  been  taken  for  the  company,  and 
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adapted  for  the  purpose  of  carrying  on  business,  that  machinery  had  been  erected,  and 
[^^]  that  the  company  was  in  operation.  Then  it  appears  that  he  had  been  in  the 
preceding  February  a  party  to  an  agreement  for  obtaining  the  act  j  that  in  pursuance 
of  such  agreement^  the  act  was  procured  ;  and  his  name  appears  in  the  act  as  a  sub- 
scriber to  and  partner  in  the  company.  We  are  asked  to  say,  that  these  facts  affoid 
no  evidence  from  which  a  jury  might  infer  that  the  defendant  was  a  partner  in  the 
company  in  July,  when  the  goods  were  furnished.  It  appears  to  me  not  only  that 
there  was  evidence  for  the  jury  (rf  the  defendant  being  then  a  shareholder,  but  that  if 
they  had  oome  to  any  otiier  conclusion,  their  verdict  woaM  hare  been  so  unsatisfiiettHy 
as  to  warrant  the  court  in  sending  the  cause  down  again. 

The  next  question  is,  whether  there  is  fuiy  thing  in  t^e  act  which  deprives  the 
plaintiff  of  his  right  to  sue  the  defendant.  It  is  said  that  the  company  was  fonned 
for  the  purpose  of  purchasing  certain  patents,  and  carrying  on  business  under  them ; 
and  that  the  sole  object  of  the  act  was  to  authorise  them  to  do  so  ^  and  that  unless 
the  plaintiff  could  shew  that  the  company  had  bought  the  patents,  he  had  not  proved 
the  defendant  a  partner  in  a  firm  then  carrying  on  business.  It  appears  to  me  that 
there  is  nothing  in  the  act  making  the  purchase  of  the  patents  a  condition  precedent 
Then,  it  is  contended  that  the  act  prevents  the  plaintiff  from  suing  the  defendant  in 
his  individual  capacity,  for  that  by  the  fifth  section  all  actions  must  be  brought  against 
the  secretary  or  one  of  the  directors  of  the  company,  &c.,  and  it  was  proved  that  the 
company  had  both  a  secretary  and  directors.  If  this  clause  had  said,  that  the 
company  shall  be  sued  in  the  name  of  the  secretary,  &c.,  and  there  had  been  nothing 
in  the  other  sections  to  shew  that  the  I^slature  had  used  the  word  "  shall "  in  any 
other  than  its  imperative  sense,  then  the  case  would  have  fallen  within  the  deciskn 
in  Steward  [427]  v.  Greaves.  But  here  the  words  merely  are  that  "it  shall  be  sufficient;" 
leaving  it  therefore  optional  so  to  sue  or  not.  It  is  contended  that  the  proviso  to  the 
fifth  section  (ante,  p.  416)  shews  that  this  is  not  the  true  construction  of  the  clause; 
for  the  power  thereby  given  of  joining  any  shareholder  shews  that  it  was  requisite 
on  all  occasions  to  sue  either  the  secretary  or  one  of  the  directors,  as  otherwise  the 
proviso  would  be  superfluous.  It  seems  to  me,  however,  that  the  object  of  that 
proviso  merely  is,  to  enable  a  plaintiff  to  join  any  of  the  shareholders  with  the  nominal 
defendant,  in  cases  where  it  may  be  neeeBaary  to  bring  them  personally  before  a  court 
of  equity.  .  therefore,  the  case  had  rested  on  the  fifth  section  alone,  I  should  have 
thought  that  there  was  nothing  to  take  away  the  common  law  right  of  the  plaintiff 
to  sue  the  defendant  But  by  the  seventeenth  section,  the  legislature  c1etu*ly  odd- 
templates  the  case  of  a  party  bringing  an  action  against  an  individual  sh^^holder  in 
some  "  other  manner  *'  wian  under  the  authority  of  the  act.  Lastly,  when  we  look  at 
the  thirty-first  clause,  we  see  that  the  legislature  seems  to  have  been  curiously 
anxious  not  to  take  away  the  common  law  responsibility  of  the  individual  members  of 
the  company.  It  therefore  appears  to  me,  that  the  act  leaves  the  case  as  it  stood  at 
common  law,  and  that  as  the  liability  of  the  defendant  as  a  partner  was  proved,  this 
nUe  must  be  discharged. 

Maulb  and  Ckeshwell  Js.  concurred. 

Rule  discharged. 

[428]    Biffin  ANU  Anothkr,  Assignees  of  George  Yorke,  an  Insolvent,  r. 
Joseph  Yobks.   Jan.  25,  1843. 

[S.  C.  6  Scott,  N.  R.  222;  12  L.  J.  C.  P.  163.  Dictum  adopted,  H^ear  River  Cm- 
missumers  v.  Adamaon,  1877,  2  App.  Cas.  776.  Extended,  In  re  Smith,  ItStSS, 
20  Q.  B.  D.  327.] 

Money  levied  under  a  cognovit  not  filed,  and  upon  which  no  judgment  has  been  sigued 
witJiin  twenty-one  days,  is  void  as  against  assignees  of  au  insolvent,  although  the 
cognovit  was  given  in  a  suit  commenced  adversely,  and  althou^  the  proceeds  of 
the  execution  are  paid  over  to  the  judgment  creditor  before  the  insolvency. 

Debt^  for  money  had  and  received,  and  upon  an  account  stated.  Plea :  nunqusm 
indebitatus.  The  action,  commenced  on  the  6th  of  May  1842,  was  brought  for  the 
parpose  of  recovering  2071.  7s.  2d. 

By  an  order  of  Maule  J.,  the  following  case  was  stated  for  the  opimoo  of  the 
oourt: — 
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On  the  2lBt  of  December  1840,  an  action  was  adversely  commenced  in  the 
Exchequer,  against  the  insolvent  George  Yorke,  by  the  present  defendant,  uptm 
6.  Yorke's  diHhonoared  promissory  note  given  for  money  and  goods.  On  the  1st  of 
Januuy  1841,  aod  before  the  present  defendant  had  declared  in  tiiat  aotion,  George 
Yorka  beiiw  then  in  msdvent  ciroumstwioeB  (but  which  was  not  then  known  to  the 
nresent  deranduit),  gave  to  the  presmt  d^endant  a  cognovit  auflioriaing  Mm,  in  case 
aefsnlt  should  be  made  by  Oeorge  Yorke  in  payment  of  the  sum  of  3001.  (being  the 
debt  in  that  action),  with  interest  thereon  at  5  per  oent^,  together  with  costs,  on  the  7tfa 
of  January  1841,  to  enter  up  judgment  for  3001.  and  interest  and  costs,  and  also  the 
costs  of  entering  up  such  judgment,  and  of  suing  out  execution  thereon,  and  there- 
upon forthwith  to  sue  out  execution  for  the  same,  together  with  officer's  fees,  sheriflTs 
poundage,  costs  of  levying,  and  all  other  incidental  expenses.  The  cognovit  was  not, 
nor  was  any  copy  thereof,  filled,  (as  required  by  the  3  G.  4,  o.  39,  and  1  &  2  Vict, 
c.  110)  until  the  Ist  of  February  1841. 

[^9]  Judgment  was  signed  on  the  ooenovit  upon  the  26th  of  January  1842,  on 
which  day  a  fieri  facias  issued,  directed  to  the  sheriff  of  Sussex,  indorsed  to  levy  3241. 
4s.  6d.,  and  interest  tiiereon  at  4  per  cent,  from  Ohe  22d  of  January  1842  till  paid, 
with  IL  Is.  for  die  writ  Under  this  writ  the  now  defendant  caused  certain  goods  of 
G.  Yorke  to  be  seized  and  sold.  The  seizure  was  made  on  the  7th  of  February  1842, 
and  the  sale  took  place  on  that  and  the  two  following  days.  The  cross  proceeds  of 
the  sale  amounted  to  2071.  7s.  2d.,  which  amount  was  applied  in  the  following  manner : 
31L  48.  Id.  was  paid  in  discharge  of  assessed  taxes ;  351.  4s.  6d.  was  retained  for 
chaises,  and  the  remainder,  140L  18s.  7d.,  was  paid  to  the  present  defendant.  Aftor 
the  sale  Sherwood,  one  of  the  present  plaintiffs,  brought  an  action  against  George 
Yorke,  in  which  judgment  was  suffered  by  default.  On  the  14th  of  April  1842, 
George  Yorke  was  taken  under  a  ca.  sa.  at  the  suit  of  Sherwood.  On  the  15tfa  of  the 
same  month  George  Yorke  went  to  Horsham  gaol,  and  continued  a  prisoner  for  debt 
in  such  gaol  untir  the  22d  of  July  1842,  when  he  was  discharged  according  to  the 
pFovuions  of  the  1  &  2  Vict  c.  110. 

Geor^  Yorke  signed  his  petition  under  that  statute  on  the  2lBt  ot  April  1842, 
and  filed  it  on  the  following  day.  The  vesting  order  was  dated  the  23d  of  the  same 
month,  and  on  the  30th  the  plaintifia  were  appointed  assignees.  George  Yorke's 
schedule  was  filed  on  the  14th  of  May,  and  his  petition  was  Heard  on  the  22d  of  July 
1842.  The  appointment  of  the  plaintiffs  as  assignees,  and  all  the  other  proceedings} 
were  made  ana  heard  under  the  provisions  of  the  1  &  2  Vict  c.  110. 

The  character  of  the  plaintifis  as  assignees,  as  stated  in  the  declaration,  is  admitted ; 
and  it  is  admitted  that  they  became  such  assignees  on  the  30th  of  April  1842. 

The  question  for  the  opinion  of  the  court  is,  whether,  [430]  under  the  sixtieth 
section  of  the  1  &  2  Vict  c.  1 10,  the  plaintiffs  are  entitled  to  recover  the  207L  7s.  2d., 
or  any  part  thereof,  from  the  present  defendant  If  the  court  shall  be  of  opinion  that 
the  {damtifiEB  are  entitded  to  recover  from  the  defendant  the  same  or  any  part  thereof, 
jadement  is  to  be  entered  for  the  plaintiffs,  by  confession,  for  the  whole  or  such  part 
as  court  shall  think  t^em  entitled  to  recover ;  but  if  the  court  shall  ihink  that  the 
{Stiffs  are  not  entitled  to  recover  any  part  of  the  said  sum,  judgment  is  to  be 
entered  for  the  present  defendant  by  nolle  prosequi. 

Bompas  Serjt.  (with  whom  was  Montague  Chambers),  for  the  plaintiff.  By  the 
3  6.  4,  c.  39,  8.  2,  every  warrant  of  attorney,  and  the  judgment  execution  thereon, 
are  declared  to  be  fraudulent,  unless  the  warrant  of  attorney  or  a  copy  thereof  has 
been  filed  within  twenty-one  days  pursuant  to  the  directions  of  sect.  1,  or  unless 
judgment  has  been  signed  or  execution  issued  within  the  same  period.  By  sect  3, 
tbflw  provisions  are  extended  to  cognovits.  The  1  &  2  Vict  c.  110,  s.  60,  places  the 
assignees  of  insolvent  debtors  upon  the  same  footing  as  the  assignees  of  bankrupts 
with  respect  to  both  iheae  species  of  securities.  The  onlv  tiling  material  in  tikis  case 
i^  that  the  oi^novit  given  by  the  insolvent  was  not  filed,  nor  was  any  judgment 
entered  up  thereon  wi^in  the  twenty-one  days.  It  does  not  appear  that  any  case  has 
jet  arisen  in  which  the  property  taken  in  execution  under  a  judgment  signed  upon  a 
warrant  of  attorney  or  a  cognovit  had  been  converted  into  money  ;  but  the  words  of 
the  statute  are,  "  moneys  levied  or  effects  seized."  In  Dillm  v.  Edwai-ds  (2  M.  &  P. 
550),  it  was  held  that  an  action  of  trover  lay  against  the  sheriff  at  the  suit  of  the 
assignees  of  a  banknipt  where  goods  had  been  taken  in  [431]  execution  under  a 
judgment  signed  upon  a  warrant  of  attorney  not  duly  liled.    It  is  true  that  in  Wilsmi 
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V.  WhUaker  (Mood.  &  Malk.  8),  a  doubt  is  tlunwn  out  by  Abbott  G.  J.,  whether  die 
3  G.  4,  c.  39,  extends  to  cases  where  no  act  of  bankruptcy  has  been  committed  at  tlie 
time  of  the  execution  of  the  warrant  of  attorney.  No  question  can  however  arise  in 
the  case  of  an  insolvent  debtor  as  to  sums  levied  before  an  application  to  the  court  for 
bis  discharge.  In  Hvrst  v.  Jennings  (5  B.  &  G.  650,  8  D.  &  K.  421),  the  court  on  the 
application  of  the  assignees  of  a  bankrupt,  ordered  an  execution  to  be  withdrawn 
which  had  been  issued  on  a  judgment  signed  upon  an  instrument  in  the  nature  a 
oojmovit  which  had  not  been  filed  within  the  prescribed  period.  The  case  of  EvertU 
Y.fFells  (ante,  vol.  ii.  p.  269,  2  Scott,  N.  R  525)  is  in  some  respects  stronger  than  tta 
{u-esent  There,  tiie  petitioning  creditor's  debt  had  no  existence  eitber  when  the 
warrant  of  attorney  was  given  or  when  tihe  tveaty-one  days  expired ;  and  it  was 
contended  tiiat  it  could  not  hare  been  the  intention  of  the  legislature  to  protect 
persons  who  were  not  creditors  at  the  time  the  security  was  given.  But  tiie  court 
refused  to  recognise  any  such  distinction.  The  cases  shew  tha^  as  a^nst  assignees, 
warrants  of  attorney  and  cognovits  not  duly  filed,  and  not  followed  by  judgment 
within  twenty-one  days,  are  absolutely  void.  It  has  been  suggested  that  the  judgment 
of  the  court  in  DiUon  v.  Edtvards,  and  that  of  Lord  Tenterden  in  Sunt  v.  Jetaiingt, 
shew  that  this  is  not  so. 

Ghannell  Serjt  (with  whom  was  Barstow),  contr^  However  strong  the  langua^ 
of  the  statutes  may  be,  it  is  hoped  that  the  oourt  will  pause  before  they  extend  their 
provisions  to  the  case  of  a  cognovit  avea  in  an  [432]  action  commenoed  adversely 
where  the  plaintaff  may  have  been  toteuly  ignorant  of  the  insolvency  of  tlie  party  whom 
he  is  suing.  Here,  both  these  facts  are  ^pressly  stated,  and  ^e  numey  was  paid 
over  before  the  insolvent  went  to  prison.  The  question  is  this,  whether,  when  a  party 
neglects  to  file  a  cognovit  within  twenty-one  days,  his  execution  may  be  defeated  \^ 
a  subsequent  insolvency,  however  remote  the  period  of  that  insolvency  may  be ;  and 
whether,  in  such  a  case,  assignees  may  disturb  oy-gone  transactions  of  the  most  bool 
fide  character,  imless  they  are  protected  by  the  lapse  of  six  years  under  the  statute  of 
limitations.  The  only  mode  of  avoiding  the  extreme  inconvenience  arising  from  such 
a  construction  appears  to  be,  to  hold  that  the  statutes  in  question  do  not  apply  when 
the  money  is  actually  levied  before  the  committing  of  the  act  of  bankruptcy,  or  the 
filing  of  the  petition  under  the  insolvent  debtors'  act.  Except  in  cases  of  voluntary 
conveyance,  provided  for  by  the  fifty-ninth  section  of  1  &  2  Vict.  c.  110,  the  assigneeB 
of  an  insolvent  take  the  property  from  the  time  of  the  imprisonment.  For  the  excepted 
oases  f^we  is  an  express  provision ;  but  tiiat  provision  is  for  the  excroted  cases  advi 
and  does  not  entitle  the  assienees  in  other  oases  to  go  back  to  a  period  anteriw  to  the 
imprisonment.  No  ease  has  oeen  decided  upon  the  sixtieth  section  of  the  \  Ss2  Tict 
c.  110.  The  cases  cited  on  the  other  side  arose  upon  the  bankrupt  laws.  None<rf 
these  decisions  affect  the  point  for  which  the  defend^t  is  contending  otherwise  than 
as  containing  dates  which  are  in  the  defendant's  favour.  In  Dillon  v.  Edwards  it 
appeared  clearly  that  the  goods  were  in  the  disposition  of  the  bankrupt  at  the  time 
of  the  commission.  The  same  observation  appliM  to  the  case  of  Hnrd  v.  Jennit^ 
Either  this  is  a  cognovit  or  it  is  a  device  to  avoid  the  statute.  The  same  observatioo 
would  appl^  to  Ever^  r.  fFeUs,  which  was  the  case  of  an  unsatisfied  [4331JudgiiMii^ 
and  not  a  ben,  or  a  case  of  payment  over  of  the  proceeds  of  an  execution.  Too  agisaaa 
of  Abbott  (X  J.  in  JFUson  v.  H^hitaker  is  in  favour  of  Uie  defendant.  That  learned 
judge  says:  "If  it  were  necessary  to  consider  what  might  be  tJie  effect  of  sooh 
a  warrant  of  attorney  judgment  and  e»cution  as  the  present  when  the  execntaoa 
had  been  executed  before  any  act  of  bankruptcy,  I  should  be  veir  unwilling  to  decide 
that  question  here.  Even  such  a  case  would  satisfy  the  words  of  the  statute  3  0.  4 ; 
but  it  is  necessary  to  affix  a  reasonable  construction  to  a  statute ;  and  the  incon- 
venience consequent  on  extending  it  to  cases  where  there  had  been  no  act  of 
bankruptcy  might  be  vei-y  great ;  since,  in  that  case,  a  warrant  of  attorney  migfat 
be  given  without  the  requisite  formalities,  and  judgment  signed  and  executitm  issued 
upon  it  even  before  the  party  was  at  fdl  in  trade,  and  all  these  proceeding  would 
subsequently  become  void.  The  same  point  was  argued,  but  not  decided,  m  Bnak 
v.  Mitchell  (6  New  Ga.  349,  8  Scott,  332);  Everett  v.  fFells  is  differently  reported  in 
Scott  and  in  Mann.  &  Gran.  According  to  the  former  r^iort,  Mr.  J.  Enkine  a{¥Wi 
to  have  pointed  out  a  difilerenoe  between  a  judgment  exeoutoiy  and  a  judj^noit 
executed ;  but  no  snoh  expreenon  ia  to  be  found  in  Idann.  &  Cnan. ;  and  it  would 
have  been  wholly  unnecessary  with  reference  to  the  question  Hbm  hsffve  the  couii 
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|TiDdal  C.  J.  Hie  observation  8U{^)0Md  to  have  been  made  would  have  been  correct 
if  linuted  to  the  matter  then  before  the  court.  Ersbine  J.  I  had  in  view  only,the  case 
then  argued.]  It  is  necessary  to  look  at  the  state  iAie  law.  The  6  G.  4,  c.  1 6,  s.  81, 
ooDtains  a  similar  proviso  to  that  in  the  49  G-.  3,  c.  121,  Formerly  the  title  of  assignees 
bad,  in  all  cases,  relation  to  the  act  of  bankruptcy,  and  an  execution  levied  after  an  act 
of  [431]  bankruptcy  would  have  been  treated  as  a  seizure  of  the  property  of  the 
Hssignees.  That  was  remedied  in  cases  of  houk  fide  dealings  with  the  bankrupt 
[Cruswell  J.  Is  it  meant  to  be  contended  that  the  provisions  of  the  3  G.  4,  o.  39,  do 
not  apply  to  cases  that  are  within  the  49  G.  3,  c.  1^11]  I^  before  the  passing  of  the 
3  6.  4,  c.  39,  the  plaintiff  had  levied,  he  would  have  been  protected  by  the  49  G.  3, 
CL 121.  Hie  court  are  asked  to  put  a  construction  upon  the  second  section  of  tJie 
3  6.  4,  G.  39,  which  would  ^ve  rise  to  an  inconvenience.  [Tindal  C.  J.  If  any 
inoonvenience  wises  to  the  plaintiff,  it  is  one  of  his  own  seeking.]  So  far  the  case  has 
been  otmsidered  as  if  it  were  a  case  of  bankruptcy.  The  provisions  of  the  1  &  2  Vict 
e.  110,  s.  60,  with  respect  to  insolvent  debtors,  are,  however,  mudi  the  same  as 
those  of  the  3  &  4  G.  4,  c.  39,  ss.  2,  3,  relating  to  bankrupts. 

Bompas  Serjt,  in  reply.  Brock  v.  MUchdl  was  not  referred  to  because  it  was  not 
considered  to  be  in  point.  The  decision  there  turned  upon  the  peculitv  circumstances 
of  the  case.  The  concluding  words  of  the  Lord  Chief  Justice  do  not  imply  that  an 
K^oa  could  not  have  been  brought.  The  question  in  that  case  was,  whether  the 
matters  sought  to  be  impugned,  were  really  bonft  fide  transactions.  Tindtd  C.  J.  asks, 
"How  can  an  execution  against  an  act  of  parliament,  be  bon&  fide?"  If  "money 
levied  "  is  to  be  recovered,  it  must  be  money  levied  before  the  imprisonment  The  case 
of  EtmU  V.  fTelh  resolves  the  doubt  exp^ssed  by  Tindal  C.  J.  in  Brook  v.  MUchgU. 

TiNDAL  C  J.  It  has  now  become  necessary  to  decide  a  point  brought  before  the 
eoort  in  Brook  v.  Mitchell,  in  which  case  an  objection  to  theproceedings  of  the  judgment- 
CTeditor  upon  another  ground,  was  allowed  to  prevail  Though  the  case  now  l>efore 
thecour.  arises  [436]  under  the  insolvent  debtors'  act,  of  the  1  &  2  Vict  c.  110,  the 
decision  must  turn  upon  the  terms  of  the  bankrupt  act  of  3  G.  4,  c.  39 ;  and  the 
question  is,  whether  money  levied  under  an  execution  issued  upon  a  judgment  signed 
on  a  cognovit  and  actually  paid  over  to  the  judgment^jreditor  before  the  imprison- 
ment of  the  debtor,  does  or  does  not  fall  within  the  sixtieth  section  of  the  act  of 
1  &  2  Vict  c.  110,  which  incorporates  the  provisions  of  the  3  G.  4,  c.  39.  The  last- 
mentioned  act  contemplates  the  case  of  a  judgment  recovered  on  a  cognovit  not  filed 
withiD  twenty-one  d^s,  and  where  no  judgment  has  been  signed  within  the  same 
period.  The  words  of  tiie  statute  are  extremely  strong.  By  tne  second  section,  "  If, 
it  any  time  after  the  expiration  of  twenty-one  days  after  the  execution  (rf  such  warrant 
of  attorney  (or  cognovit,  sect  3),  a  ^mmission  of  bankrupt  shall  be  issued  against  the 
peniMi  who  shall  nave  given  such  warrant  of  attorney,  under  which  he  shall  be  duly 
loond  and  declared  a  bankrupt,  that,  from  and  after,  &c.,  if  at  any  time  after  the 
expiration  of  twenty-one  days  next  after  the  execution  of  such  warrant  of  attorney 
a  commission  of  bankrupt  shall  be  issued  against  the  persons  who  shall  have  given 
such  wamuit  of  attorney  (or  cognovit)  under  which  he  shall  be  duly  found  and 
dedued  a  bankrupt,  then  and  in  such  case,  unless  such  warrant  of  attorney  or  a 
copy  t^reof  shall  nave  been  filed  as  aforesaid  within  ike  said  space  of  twenty-one 
dsys  from  the  execution  thereof,  or  unless  judgment  shall  have  be^  signed  or  execu- 
tion issued  on  such  warrant  of  attorney  wiuiin  the  same  period,  such  warrant  of 
attorney  and  the  judgment  and  execution  thereon,  shall  be  deemed  fraudulent  and 
void  against  the  assignees  under  such  oommismon,  and  such  assignees  shall  be  entitled 
to  recover  back,  and  receive,  for  the  use  of  the  creditors  of  su^  bankrupt  at  large, 
iH  and  every  the  moneys  levied,  or  effects  seized,  under  and  by  virtue  of  such  judg- 
ment and  execution."  Clearly  [436]  no  distinction  can  be  made  between  money,  and 
goods  remaining  unsold  in  the  hands  of  the  sheriff.  My  brother  Channell  says  that 
tile  statute  must  be  construed  with  reference  to  the  then  existing  state  of  the  law,  and 
that  if  money  levied  under  an  execution,  by  fraud  even,  could  not  have  been  recovered 
^eo,  so  neither  can  it  now.  He  says  truly  that  by  the  old  bankrupt  law,  as  it  existed 
at  the  time  of  the  passing  of  the  3  6.  4,  c.  39,  an  execution  upon  a  judgment  signed 
m  a  warrant  of  attorney  and  on  a  cognovit  which  had  been  completed  by  seizure  and 
sale  two  months  before  the  issuing  of  the  commission,  would  not  have  been  defeated 
by  a  prior  secret  act  of  bankruptcy,  the  act  of  49  G.  3,  c.  121,  having  given  validity  to 
all  bnift  fide  toaiisactions  with  the  bankrupt  before  that  period,  provided  the  party 
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had  no  notice  of  an  act  of  bankruptcty,  insolvency,  or  stoppage  of  payment  It  is 
ooDtended  that  in  this  state  of  the  law,  a  case  where  no  act  trf  banknqitey  had 
taken  place  at  the  time  of  the  ezecutioD,  could  not  have  been  contem^dated  uy  the 
3  G.  4,  c.  39.  I  see  DO  such  condition ;  and  we  are  bound  to  read  a  statute  aoooraing 
to  the  plain  meaning  of  the  language  which  the  legislature  has  thought  proper  to  we. 
The  words  here  are,  "  the  jud^ent  and  execution  thereon  shall  be  fraudulent  and 
void/'  without  any  such  condition  as  my  brother  Channell  would  engraft  upon  them. 
If,  therefore,  a  party  takes  a  cognovit  without  filing  it  or  signing  judgment  on  it 
within  the  prescribed  number  of  days,  he  takes  the  risk  upon  himself.  It  is  said  that 
this  construction  will  lead  to  very  great  inconvenience.  I  agree  that  it  may  do  to. 
But  no  one  can  suffer  inconvenience  except  the  party  who  n^lects  to  pursue  the  [dain 
directions  of  an  act  of  parliament.  On  the  other  hand,  were  we  to  adopt  the 
atruction  contended  for,  we  should  be  opening  a  door  to  considerable  frauds,  it 
is  most  convenient  ikaA  securities  of  this  description  should  not  be  held  back  till 
[437]  the  vei^  of  insolvency  but  should  be  speedily  enforced.  In  this  veiy  oaae  it 
appears  t^t  the  fi.  fa.  issued  in  Febnuuy,  and  that  in  Ap^ril  the  defendant  was  in 
prison.  Without,  however,  regarding  the  inconvenience  which  may  be  sustained  on 
the  one  side,  or  the  probability  of  opening  a  door  to  fraud  on  the  other,  I  think  it 
safer  to  follow  the  words  of  the  statute. 

Erskine  J.  I  think  we  ought  to  look  to  the  words  of  the  statute  without  r^ard 
to  consequences.  The  latter  part  of  each  of  these  clauses  gives  to  the  assignees 
power  to  recover  back  money  levied  under  an  execution  issued  upon  a  warrant  of 
attorney  or  cognovit,  where  the  instrument  has  not  been  filed,  and  where  no  judg- 
ment has  been  signed,  within  twenty-one  days.  It  seems  to  me  that  we  should  defeit 
the  intention  of  uie  statute,  if  we  were  to  add  to  it  the  qualification  which  has  beoi 
suggested. 

CRB8SW1ELL  J.(a).  The  words  of  the  statute  appear  to  me  to  be  perfectly  dear. 
(The  learned  judge  then  read  the  sixtieth  section  of  1  &  2  Vict  c  110.)  In  this  cue 
the  cognovit  was  not  filed,  nor  was  judgment  signed,  within  the  prescribed  period ; 
and  we  have  a  clear  and  express  enactment  making  every  such  cognovit,  «id  t^e 
judgment  and  execution  theron,  fraudulent  and  void  as  against  assignees.  Before 
any  question  can  arise  as  to  the  period  at  which  the  execution  may  issue,  we  find  die 
execution,  generally,  declared  to  be  fraudulent  and  void.  The  execution  must  there- 
fore be  void  in  every  stage.  The  assignees  are  authorised  to  recover  back  not  only 
the  effects  seized  (upon  which  words  if  they  had  stood  alone,  an  argument  might  hare 
been  raised),  but  "  the  moneys  [438]  levied  and  effects  seized,  under  or  by  virtue  of 
any  such  judgment  or  execution.  It  is  contended  by  my  brother  Ghuinell,  that  we 
must  put  a  reasonable  construction  upon  the  language  (A  the  3  G.  4,  c.  39.  To  thii  I 
fully  agree.  But  the  most  reasonable  eonstiniotion  which  judges  can  put  upm  acta  of 
paruament  is  that  which,  according  to  tiie  ordinary  rules  oi  reason  uid  common  sense, 
must  have  been  the  intention  of  the  legislature  in  using  the  language  which  it  has 
adopted.  It  is  said  that  it  would  be  a  great  hardship  if  a  pai-ty  could  be  called  apoo, 
after  several  years,  to  refund  that  which  he  has  honestly  recovered.  He  can,  howevw, 
be  only  called  upon  to  refund  money  which  he  has  recovered  under  an  execution  vhi^ 
is  pronounced  by  the  legislature  to  be  fraudulent  Looking  to  the  convenience  of  the 
public,  we  should  perceive  that  a  cognovit  given  whilst  the  party  is  apparentiy  in  mod 
circumstances  that  is  best  consulted  by  not  allowing  it  to  be  kept  secret  until  thoae 
circumstances  are  altered. 

The  creditors  at  large  have  no  means  of  protecting  themselves  against  fraods 
arising  out  of  several  cognovits ;  but  the  partuukir  creditor  can  protect  himself  by 
filing  his  security  or  signing  judgment  It  is  more  reasonable  that  tiioee  should  bs 
protected  by  the  law,  who  are  not  in  a  condition  to  protect  themselves.  No  case 
appears  to  have  occurred  in  which  the  point  has  been  determined.  In  ^ foer 
Kembk  (6  B.  &  C.  479,  9  D.  &  R.  511),  it  was  contended  that  it  could  not  have  been 
the  intention  of  the  legislature  to  interfere  with  the  right  of  a  bon&  fide  creditor,  who 
had  issued  an  execution  and  recovered  the  sum  leviM  before  any  insolvency  oo  the 
part  of  the  debtor.  But  upon  that^  Bayley  J.  observed,  that  theparty  mi^t,  by  his 
own  diligence,  protect  himself  from  the  consequences  ot  the  3  G.  4,  c  39.   In  that 


(a)  Maule  J.  was  absent 
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case  the  difficulty  was  goUen  rid  of  by  holding  that  [439]  a  judgment  creditor  who 
had  levied,  was  not  a  person  *'  having  security  for  his  debt 
Jndgmmt  for  the  defendants. 

ChanneU  Serjt.  submitted,  that  the  plaintifib  were  entitled  to  recover  no  more  than 
140L  18s.  7d.  ^at  being  the  amount  ot  tiie  levy  after  deducting  the  taxes,  poundage, 
utd  otiier  charges. 

Cbsbswell  J.  The  defendants  must  be  considered  as  receiving  the  whole,  and 
paying  certain  sums  thereout  to  an  unauthorised  agent. 

The  verdict  was  taken  by  the  agreement  of  the  parties,  at  1501. 


Bradbubne  and  Amothsr,  Trustees,  &c.  of  the  Amicable  Loan  Society  v. 

Whitbread.  1843. 

[S.  C.  6  Scott,  N.  R.  283 ;  12  L.  J.  C.  P.  218 ;  7  Jur.  629.] 

A  loan-society  established  pursuant  to  the  provisions  of  the  5  &  6  W.  4,  c.  23,  becomes 
entitled  to  the  benefit  of  those  provisions,  upon  its  rules  and  regulations  being 
certified  by  the  barrister  appointed  for  that  purpose,  and  before  they  are  inrolled 
at  the  quarter  sessions. — One  of  the  rules  of  a  loan-society  directed  that  the  repay- 
ment of  loans  shoitld  be  secured  by  the  joint  promissory  note  of  the  borrower  and 
his  sureties,  but  gave  a  form  of  note  which  was  joint  and  several.  Held,  that  a 
joint  and  several  note  was  a  note  made  in  pursuance  of  the  rules  of  the  society, 
ao  as  to  come  within  the  exemption  from  stampduty  created  by  the  6  &  6  W.  4, 
a  23,  8.  7. 

Debt  The  declaration  stated,  that  before  and  at  the  time  of  the  making  of  the 
pnnnissoiy  note  thereinafter  mentioned,  and  from  thence  continually  until  the  com- 
neneement  of  the  action,  certain  persons  had  formed  a  certain  loannaociety,  called  the 
Amicable  Loan  Society,  and  established  the  same,  and  oraitinued  ^e  same  establidied 
tar  a  loan  fund  for  the  industrious  classes  in  England,  and  receiving  back  payment  of 
the  asme  by  in-[440]-stalmentB,  with  the  \ega\  interest  due  thereon ;  that  ul  the  rules 
and  regulations  framed  for  the  management  of  the  said  society  had  been  and  were 
duly  certified,  deposited,  and  inrolled,  pursuant  to  the  direction  of  the  statute,  and 
tbi^  by  such  rules  and  r^ulatioos  it  was  provided  amongst  other  things,  that  loans 
should  be  made  in  sums  of  not  less  than  61.  or  more  than  16L,  for  which  interest  at 
the  rate  of  51.  per  cent  per  annum  should  be  paid  at  the  time  the  loan  was  advanced, 
and  security  given  for  the  repayment  thereof  by  a  joint  promissory  note  of  the 
b(»Tower,  and  one  or  more  approved  sureties ;  to  be  made  only  to  those  persons  whose 
^tancter  and  ciroumstiuicee  afforded  a  reasonable  guarantee  tJiat  the  money  would 
be  usefully  employed  in  a  proper  object,  so  as  to  enable  the  borrower  to  meet  the 
iDBt^ents  regularly  as  they  should  become  due,  to  be  made  in  1^  following 
noniier;  to  wit,  on  a  loui  of  51,  by  instalments  of  28.,  and  2d.  each  week  for  rent 
(rf  office,  stationery,  clerks'  salary,  and  a  guarantee  fund  to  meet  the  losses  from  death 
sad  contingencies ;  on  a  loan  of  101.,  by  inst^ments  of  48.  each  week,  and  3d.  per 
veek  for  rent  of  office,  stationery,  clerks'  salary,  and  a  guarantee  fund  to  meet  losses 
fnnu  death  and  contingencies ;  and  on  a  loan  of  151.,  by  instalments  of  6s.  each 
week,  and  4d  each  week  for  rent  of  office,  &c.,  as  thereinafter  mentioned ;  that  it 
was  by  the  said  rules  and  regulations  further  provided,  that  the  repayments  of 
the  instalments  should  be  made  at  the  office  of  the  said  society,  at  No.  10  Upper 
St  Martin's  Lane,  every  Wednesday  evening  between  the  hours  oi  ax  and  ten 
o'clock,  when  the  office  would  be  open  and  attendmice  given  for  that  purpose ;  that 
every  IxffTower  must  then  produce  his  book,  in  which  each  repayment  woirid  be 
eotned,  and  the  receipt  acknowledged  by  the  signature  of  the  officer  in  attendance ; 
that  one  Geor^  Liniord,  before  the  making  of  the  said  promissory  note,  applied 
[441]  to  the  said  society  for  a  loan  of  151.,  to  oe  lent  to  him  according  to  the  said  rules 
uid  regulations,  and  that  the  defendant  and  one  George  Priddle,  at  the  request  of 
Liofora,  consented  to  become,  and  did  become,  security  for  him  to  the  said  society, 
sod  for  the  repayment  of  the  said  loan  according  to  the  said  rules  and  regulations  ; 
^  Linford  and  the  defendant  had  respectively  full  notice  of  all  the  said  rules  and 
n^lataons,  and  that  afterwards,  and  after  the  said  rules  and  regulations  had  been, 
ud  whilst  tiiey  ccmtinued,  certified,  deposited,  and  enrolled  as  aforesaid,  the  said 
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society,  according  to  and  in  pursuance  of  the  said  rules  and  regulstions,  and  d  the 
several  powers  and  authorities  otherwise  enabling  them  in  that  behalf,  on  the  22d  <rf 
August  1839,  granted  and  lent  to  Linford  a  loan  of  the  said  sum  of  151  upon  the 
security  of  himself  and  of  the  defendant  and  of  Priddle,  upon  and  by  their  makuig 
the  promissory  note  thereinafter  mentioned ;  and  thereupon  afterwards,  to  wit  on,  &c, 
and  whilst  the  said  rules  and  regulations  continued  so  certified,  deposited,  and  inndled 
as  aforesaid,  Linford  and  the  defendimt  and  Priddle  made  their  promissory  note  io 
writang,  and  thereby,  on  demand,  and  Jointly  and  severally,  {ffomued  to  pay  to  the 
said  Amicable  Loan  Society,  at  the  office  of  the  said  society,  at  Na  10  Upper  St. 
Martin's  Lane,  a  certain  sum  of  money,  to  wit^  15L  sterling,  or  so  much  thereto  h 
should  be  unpaid  at  the  time  of  any  default  in  the  punctual  repayments  of  the  instal- 
ments, or  other  violation  of  the  conditions  on  which  it  was  granted,  together  with 
such  sums  as  by  the  inrolled  rules  and  regulations  of  the  said  society  were  required 
to  be  paid  on  such  loan  ;  that  Linford  and  the  defendant  and  Priddle  delivered  such  note 
to  the  said  society  ;  tluit  before  the  commencement  of  th^  suit,  the  whole  of  the  eaid 
principal  sum  so  secured  by  the  said  promissory  note,  had  become  due  and  payable 
according  to  [442]  the  tenor  and  effect  thereof ;  that  before  the  commencement  <^  this 
suit,  divers,  to  wit,  fifty  weekly  instalments  of  the  amount,  to  wit,  4d.  for  each  such 
instalment,  and  amounting  in  the  whole  to  a  lai;ge  sum,  to  wit^  16s.  8d.,  became  due 
and  payable  according  to  the  tenor  and  effect  of  the  said  pronuBsoiy  not^  for  and  oo 
account  of  the  said  rent  of  office,  &c.  pursuant  to  the  said  rules  and  r^ulations ;  and 
that  although  upon  the  several  and  respective  days  when  each  of  the  s^d  instalinaiti 
so  became  due  and  payable,  and  at  a  certain  time,  to  wit,  between  the  houn  of  six 
and  ten  o'clock  of  the  evening  of  such  days  respectively,  the  said  promissory  note  waa 
duly  presented  at  the  office  of  the  said  society,  at  No.  10  Upper  St.  Martin's  Lane, 
for  payment,  the  said  several  instalments  were  not  then  or  at  any  other  time  paid, 
but  on  the  contrary  thereof,  at  the  commencement  of  this  suit,  there  was  and 
still  was  due  to  the  plaintiffs,  as  such  trustees,  a  certain  sum,  to  wit,  til  14a.  in 
respect  of  the  said  several  instalments  on  the  said  sum  of  15L,  together  with  the  said 
sum  of  16s.  Sd.  for  the  said  several  instalments  of  4d.  per  week ;  that  Linford,  and 
also  the  defendant,  before  the  commencement  of  this  sutt^  had  due  notice  of  all  the 
premises ;  and  that  by.  reason  of  the  last-mentioued  sums  of  8L  14s.  and  16s.  tJd.  bang 
unpaid,  an  action  had  accrued  to  Hke  jriUuntiffs,  suing  as  sxuAk  txustees  as  afraesaid,  to 
demand  and  have  of  the  defradant  the  said  sums  of  81.  14s.  and  16s.  8d.  above  mes- 
tdoned,  making  together  the  sum  of  9L  IDs.  8d. 

Second  count,  for  money  lent.    Third  count,  upon  an  accoimt  stated. 

To  the  first  count  the  defendant  pleaded,  first,  that  the  plaintiffs  were  not^  wx 
are  trustees  of  the  said  society,  modo  et  form& ;  secondly,  that  the  rules  and  regola- 
tions  in  the  first  count  mentioned,  were  not  inrolled,  modo  et  form& ;  thirdly,  that 
the  said  promissory  note  [443]  was  not  made,  modo  et  formtL  Plea,  to  tiie  seeond 
and  third  counts,  nunquam  inaebitatus. 

At  the  trial  in  the  sherifis'  court,  London,  in  June  1842,  the  rules  of  the  soeie^ 
were  produced,  which  stated,  as  in  the  declaration,  that  lows  should  be  secured  by  a 
joint  promissory  note  of  the  borrower,  and  one  or  more  approved  suretiee,  but  on 
the  form  of  a  joint  and  several  note.  It  was  shewn  that  tiie  rules  had  been  aoly 
certified  by  Mr.  Pratt,  the  barrister  appointed  under  the  statute,  oo  tlie  12A  « 
August  1S39,  and  that  they  had  been  deposited  the  next  day  with  the  clerk  aH  the 
peace.  They  were  not,  however,  inrolled  until  the  14th  of  October  following.  The 
note,  which  was  unstamped,  and  which  purported  to  be  the  joint  and  severd  note  of 
Linford,  ttie  defendant  and  Priddle  being  produced,  and  the  three  signatures  proved, 
it  was  objected  that  the  note  was  not  admissible  in  evidence,  on  the  ground  that  it 
was  not  framed  in  pursuance  of  the  rules  and  regulations  of  ihe  society,  which  wly 
authorised  the  grant  of  loans  upon  dtejoint  note,  and  not  upon  the  joint  and  several 
note,  of  the  borrower  and  sureties.  Ims  objection  being  overruled,  it  was  further 
objected,  that  as  the  rules  and  regulations  of  the  society  had  not  been  inrolled  until 
October,  the  note  taken  in  August  was  void,  inasmuch  as  the  society  was  not  thm 
legdly  constituted.  This  objection  was  also  overruled ;  and  a  verdiat  was  found  for 
the  puiintifiiB  upon  the  first  three  isBues  with  nominal  damages  {a),  and  for  iba  defmdiiit 
on  the  last 

(a)  The  juty  had  nothing  to  find  as  to  the  debt^  t^e  amount  not  being  in  iaaue. 
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Nov.  3. — Id  the  following  term,  Sir  Thomas  Wilde  Serjt.  obtained  a  rule  nud  for 
a  new  UiaiX  on  the  ground  of  miadirection. 

[444  Tolfoura  Serjt.  (with  whom  was  Miller)  now  shewed  cause.  The  first 
qoestiai  is  as  to  the  title  of  the  plaintiflb  to  sue  as  tnutees.  The  second  point  made 
bjr  the  defendant  is,  that  the  promissory  note  was  not^  as  the  statute  requires,  in 
parsnance  of  and  in  accordance  with  the  rules  and  regulations  of  the  society ;  that  the 
note  should  have  been  a  joint  note,  and  not  joint  and  several.  A  third  objection  was, 
tint  the  rules  and  regulations  though  certified  by  Mr.  Pratt,  the  barrister  appointed 
for  the  purpose,  had  not  been  inrolled.  The  words  of  the  declaration  are,  "  and  all 
the  rules  and  regulations  framed  for  the  management  of  the  said  society,  have  been 
ad  are  duly  certified,  deposited  and  inrolled,  pursuant  to  the  directions  of  the  statute 
in  that  behalf  made  and  provided."  There  is  a  careful  avoidance  of  any  statement 
that  this  was  done  before  the  note  was  given.  [Erskine  J.  Another  objection  was, 
that  there  was  no  stamp.]  That  objection  was  not  taken  at  the  trial.  If  it  had  been 
it  is  difficult  to  see  how  Uie  defendant  eould  have  got  over  tke  seventh  section  of  the 
5  &  6  W.  4,  0.  23,  which  enacts,  "  that  no  note,  &c.,  which  may  be  entered  into  for 
the  repayment  of  any  loan  made  under  this  act  in  manner  hereinbefore  provided,  nor 
any  receipt  or  entry  in  any  book  of  receipt  for  money  lent  or  paid,  nor  any  draft  or 
order,  nor  any  appointment  of  any  agent,  nor  any  other  instrument  or  document  what- 
ever, required  to  be  given,  issued,  made,  or  provided,  in  pursuance  of  the  rules  and 
regulations  of  the  society,  shall  be  subject  to,  or  chargeable  with,  any  stamp-duty 
whatever."  [Cresswell  J.  Although  the  defendant  may  not  have  put  his  argument 
properly  before  the  court,  yet  the  objection  is  substantially  to  the  want  of  a  stamp. 
Wile  J.  The  allegation  that  the  rules  have  been  and  are  duly  certified,  deposited 
and  inrolled,  must  m  intended  to  mean,  that  they  were  certified,  deposited  and  inrolled 
within  the  time  necessaiy  to  make  the  note  [441^  valid.  The  allegation  might  be 
bad  on  special  demurrer,  but  if  traversed,  the  statement  in  the  plea,  that  the  rules, 
Sic  were  not  inrolled,  must  be  understood  in  the  sense  which  would  make  the  deolara- 
tioD  good ;  not  being  specially  demuired  to,  the  fdlegation  must  be  taken  in  the  sense 
<^  being  properly  inrolled.  Then  the  evidence  does  prove  the  issue.]  If  the  defen- 
dant had  merely  pleaded  that  he  was  never  indebted,  there  might  have  been  some 
difficulty  in  supporting  this  objection.  [Tindal  C.  J.  The  declaration  states  that 
Linford,  before  the  making  of  the  said  promissory  note,  applied  to  the  said  society  for 
a  loan  of  15L,  to  be  lent  to  him  according  to  the  said  rules  and  regulations.  Does  not 
this  give  sense  and  meaning  to  the  preceding  and  more  general  allegation  1  Iteading 
the  whole  declaration,  it  must  be  taken  to  imply,  that  the  note  was  not  given  tall  the 
rales  had  been  certified  and  inrolled.  Cresswell  J.  The  rules  could  not  be  inrolled 
until  the  next  quarter  sessions,  or  the  adjournment  of  a  former  sessions.]  Upon  the 
roles  being  ceilafied  by  the  barrister,  and  deposited  by  the  clerk  of  me  peace,  the 
Mxiety  had  done  all  that  was  incumbent  on  them  to  do ;  the  inrolment  is  the  act  of 
the  court  [Tindd  C.  J.  At  the  end  of  the  fourth  section  of  the  4  &  5  W.  4,  c.  40, 
all  roles,  alterations  and  amendments  thereof,  from  the  tame  when  the  same  ehfdl  be 
eerizfied  by  the  barrister,  shall  be  binding  on  the  several  members  and  officers  of  the 
Bsid  society,  and  all  other  persons  having  interest  therein.  No  discretion  is  given 
except  to  the  barrister.]  The  inrolment  is  merely  a  mode  of  enabling  the  parties 
to  have  the  certificate  of  the  barrister  in  the  most  authentic  form.  Supposing  any 
n^lect  to  have  occurred  in  inrolling  the  proceedings  at  the  court  of  sessions,  the 
society  ought  not  to  be  prejudiced  by  an  omission  of  which  they  m^  be  altogether 
ignmant  The  plaintifis  shew  an  inrolment  before  action  brought  The  title  of  the 
ndefy  refers  back  to  [446]  the  time  of  the  certificate.  [Maule  J.  The  first  section 
is  not  to  be  construed  with  ^eat  strictness.  Taken  literally,  it  hardly  makes  sense.] 
With  respect  to  the  objection  that  the  note  is  joint  and  several,  the  form  of  note 
^ven  by  the  rule  explains  the  rule,  and  shews  that  the  term  joint  note  in  the  rule 
nuut  be  understood  as  appl3ring  to  a  joint  and  several  note. 

Chumell  Sent,  in  support  of  the  rule.  The  objection  as  to  the  stamp  gives  rise 
to  two  points — the  first  oeing,  whether  the  exemption  in  the  6  &  6  W.  4,  c.  23,  s.  7, 
M^es  only  to  notes  or  securities  made  in  the  form  prescribed  by  the  rules.  Here, 
tm  rules  prescribe  a  joint  note.  It  is  true  that  a  form  is  given  of  a  joint  and  several 
Dote,  but  the  allegation  in  the  declaration  which  is  put  in  issue,  refers  to  the  rules  and 
not  to  the  form.  [Maule  J.  This  is  clearly  a  case  for  an  amendment  under  the  3  &  4 
W.  4,  c.  42,  s.  23,  supposing  an  amendment  to  be  necessary.]   In  the  form  in  which 
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thiB  note  is  given,  a  separate  action  may  be  supported  on  it  against  each  of  the  makers. 
The  plaintiffs  are  not  entitled  to  sue  as  trustees,  except  upon  a  security  takeo  in  the 
way  provided  by  the  act    The  second  point  is  that,  in  order  to  entitle  the  plaintiA 
to  sue,  it  was  incumbent  on  the  trustees  to  shew  that  the  rules  had  been  inroUed 
before  the  commencement  of  the  a4^on.    The  first  section  of  the  5  &  6  W.  4,  a  23, 
enacts  "  that  if  any  number  of  persons  who  have  formed  or  shall  form  any  society  for 
the  purpose  of  establishing  a  society  for  a  loan  fund,  and  receiving  back  ^ymcnt  for 
the  same  by  instalments  with  the  legal  interest  due  thereon,  shall  be  desimu  of 
having  the  ben^t  of  that  act,  such  persons  shall  cause  the  rules  or  regulations  fnined, 
or  to  be  framed,  for  the  nuuiagement  of  such  institutions,  to  be  certified,  deposited, 
and  inroUed  in  manner  thereinafter  directed,  and  thereupon  shall  be  deemed  sod  be 
entitled  to,  and  shall  have,  the  benefit  [447]  of  the  provisions  contained  in  that  act" 
Here,  the  plaintiffs  profess  to  sue  as  trustees,  by  virtue  of  the  act.    On  the  other  side 
it  ia  said,  that  the  provisions  of  the  6  &  6  W.  4,  a  23,  may  be  explained  by  those  al 
ike  4  &  5  W.  4,  c.  40.    But  the  plaintiffs  overlook  the  third  section  of  the  5  &  6  W.  4, 
c.  23.   By  that  section  all  rules  and  regulations  from  time  to  time  made  and  in  f«ee 
for  the  management  of  any  such  society,  and  duly  inroUed,  shall  be  entered  in  a  hotk 
or  books  to  be  kept  by  an  officer  of  such  institution  to  be  appointed  for  that  puipote, 
and  which  book  or  books  shall  be  open  at  all  seascmable  times  for  Uie  inspeotiim  of 
persons  receiving  assistance  from  such  institution,  and  diall  be  binding  on  t£e  sevonl 
members  and  officers  of  such  society,  and  the  several  persons  receiving  aaaistuoe  fxam 
the  sfune,  and  tiieir  representatives,  as  well  as  those  parties  who  may  become  die 
sureties  for  the  repayment  of  any  loan,  all  of  whom  shall  be  deemed  and  token  to 
have  full  notice  thereof  by  such  entry  and  deposit  with  the  clerk  of  the  peace  or  town- 
clerk  ;  and  the  entry  of  such  rules  and  regulations  in  such  book  or  books  as  aforesaid, 
or  the  transcript  thereof  deposited  with  the  clerk  of  the  peace  or  townKilerk,  or  a  tme 
copy  of  such  transcript  examined  with  the  original  and  proved  to  be  a  true  copy,  slull 
be  received  as  evidence  of  such  rules  and  regulations  respectively  in  all  cases.  Hw 
first  section  makes  inrolment  a  condition  precedent  to  the  right  of  the  jdaintifb  to 
sue  under  the  act.    The  second  section  introduces  a  difficulty.    That  section  rasets 
that  all  the  rules  and  regulations  of  any  society  to  be  entitled  to  the  benefit  thii 
aeb,  shall  be  certified,  deposited,  and  inrolled  in  the  same  manner  as  the  rules  and 
regulations  of  any  friendly  society  are  required  to  be  certafied,  deposited  and  inroUed, 
pursuant  to  the  provisions  of  the  4  &  5  W.  4,  c.  40 ;  and  that  all  the  provisions  of  die 
said  act,  as  well  as  those  of  the  10  G.  4,  c.  56,  to  con-r448}-Bolidate  and  amend  the 
laws  relating  to  friendly  societies  so  far  aa  the  same  relate  to  the  framing,  certafying 
inrolling  and  altering  rules  of  friendly  societies  shall  be  applicable  to  the  framing 
certifying,  inrolling  and  altering  the  rules  and  regulations  of  any  society  to  be 
established  under  the  provisions  of  this  act    [Tindd  C.  J.    Does  not  that  sectioa 
answer  the  objection  raised  on  the  first  t]    At  all  events  no  such  construction  can  be 
put  upon  the  third  section.   To  adopt  the  construction  contended  for  on  the  ath& 
side  would  be,  in  effect,  to  repeal  the  statute.    [Maule  J.   The  third  section  does  not 
restrain  1^6  operation  of  the  second  seotion,  but  extends  it    The  effect  of  that  sectaon 
is  not  to  narrow  tiie  right  of  the  parties,  but  to  enlarge  them  by  making  the  mtnei 
in  the  book  binding.   Erskine  J.   You  have  no  plea  denying  that  the  t^fendant  had 
notice  of  the  rules  and  regulations  of  the  society.    Maule  J.    If  the  argument  ni;ged 
on  the  part  of  the  defendant  is  correct  even  inrolment  would  not  be  sufficient] 

Another  point  is  the  necessity  of  inrolment  generally.  Assuming  that  the  declara* 
tion  must  be  understood  as  containing  an  allegation  that  the  inrolment  took  place 
before  the  note  was  given,  then  the  truth  of  that  allegation  is  put  in  issue  by  one  or 
other  of  the  pleas  to  the  first  count  The  traverse  of  the  allegation  that  the  note  was 
made  modo  et  formft,  is  a  denial  that  the  note  was  made  by  the  defendant  and  Linfwd 
and  Priddle,  i^ter  the  rules  had  been  inrolled. 

TiNDAL  C.  J.  It  appears  to  me  that  in  this  case  there  is,  in  effect,  only  one  point 
which  requires  consideration;  and  that  is,  at  what  period  tliis  loan-society  became 
entitled  to  the  benefit  of  the  provisims  of  the  6  &  6  W.  4,  o.  23.  In  that  act  the 
4  &  5  W.  4,  c.  40,  is  expressly  referred  to ;  and,  if  this  had  not  been  tihe  eaae,  I  sbouM 
still  think  that  those  statutes,  bein^  in  pari  [4491  materi&,  ou^ht  to  be  construed 
together  (a).    Looking  at  the  provisions  of  both  of  these  acts,  it  a{^)ears  to  me  that 

(a)  The  title  of  the  act  is  "  An  act  for  the  establishment  of  loannBOcietiee  iir  En^and 
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this  loan  society  became  entitled  to  the  privilegeB  of  the  5  &  6  W.  4,  c.  23,  fi^m  the 
at  which  its  rules  and  regulations  were  certified  by  the  barrister.  The  second 
aectioD  of  the  5  &  6  W.  4,  c.  23,  directs  "  that  all  the  rules  and  regulations  of  any 
society  to  be  entitled  to  the  benefit  of  this  act  shall  be  certified,  deposited,  and  inrolled 
ID  the  same  manner  as  the  rules  and  regulations  of  any  friendly  society  are  required 
to  be  certified,  deposited,  and  inrolled,  pursuant  to  the  provisione  of  the  4  &  5  W.  4, 
e.  40."  It  goes  on  to  say,  "  that  all  the  provisions  of  toe  said  act,  as  well  as  ^those 
of)  the  10  G.  4,  c.  56,  to  consolidate  and  amend  the  laws  relating  to  friendly  societies, 
aa  for  as  the  same  relate  to  the  framing,  certifying  inroUing  and  altering  rules  of 
hiwdly  soeieties,  shall  be  applicable  to  t£e  frammg,  certifying  inroUing  and  altering 
&e  rales  and  regulations  of  any  society  to  be  established  under  the  provisions  of  this 
Kt"  We  must  therefore  look  back  to  the  4  &  5  W.  4,  c.  40,  and  see  what  directions 
are  there  given  as  to  the  mode  of  certifying  the  rules,  and  as  to  their  effect  when 
certified.  The  fourth  section  directs  that  all  rules,  (and)  alterations  and  amendments 
tbweof,  from  the  time  when  the  same  shall  be  certified  by  t^e  barrister,  shfJl  be 
iHodiog  on  the  members  and  officers  of  the  society  and  all  other  persons  having  interest 
therein,  that  is,  amongst  others,  binding  upon  persons  to  whom  loans  are  made  {b). 
The  directions  are  very  express.  It  has  been  contended  that  in  t^e  5  &  6  W.  4,  c.  23, 
the  legislature  referred  to  the  4  &  5  W.  4,  c.  40,  merely  for  t^e  purpose  of  shewing  in 
[460]  what  mtraner  the  rules  were  to  be  certified,  and  t^at  it  was  not  intended  by 
nch  reference,  to  fix  the  time  at  which  iha  provisions  of  the  act  were  to  ti^e  effect. 
I  think  tliat  liiia  would  be  a  strange  construction  to  put  upon  the  act,  and  one  by 
Thick  parties  wotdd  be  very  likely  to  be  misled.  It  seema  to  me  tiierefore  tJiat  ma 
plea,  in  traversing  the  time  of  the  inrolment,  raises  an  immaterial  issue.  The  objection 
u  to  the  stamp  is  answered  by  what  has  been  already  said. 

Ebskine  J.  I  am  of  the  same  opinion.  The  first  objection  raised  in  this  case  is, 
^  the  note,  not  being  stamped,  was  not  receivable  in  evidence.  In  answer  to  that 
objection  the  plaintiff  relies  upon  the  seventh  section  of  the  5  &  6  W.  4,  c.  23,  which 
exempts  from  stamp  duty  notes  entered  into  for  the  repayment  of  any  loan  made 
Qoder  that  act  It  is  material,  therefore,  to  see  whether  the  note  in  question  was 
giyen  under  the  act.  Referring  to  the  first  section  we  find  it  provided  that  persons 
aesnt>us  of  having  the  benefit  of  the  act,  shall  cause  the  rules  and  regulations  framed 
for  their  mani^ement  to  be  certified,  deposited  and  inrolled  in  manner  thereinafter 
directed,  and  wereupon  shall  be  deemed,  and  be  entitled  to,  and  shall  have  the  benefit 
0^  the  provisions  contained  in  the  act ;  and  it  was  argued  on  the  part  of  the  defendant 
that  by  this  clause  the  certifying,  depositing  and  inroUing  were  made  conditions 
precedent  to  the  privUeges  and  exemptions  conferred  by  the  act.  But  in  the  second 
aeetion  we  find  an  express  reference  to  the  former  statute  of  4  &  5  W.  4,  c.  40,  the 
^visions  of  which,  as  to  the  certificate  and  the  inrolment,  it  adofrts.  By  the  fourth 
section  of  that  statute  the  rules  are  not  to  take  effect  from  the  inrolment,  but  are  to 
We  reference  back  to  the  time  at  which  the  rules  are  certified. 

Then  it  is  said  that  the  jury  were  misdirected,  and  that,  [451]  upon  the  second 
inue,  they  should  have  been  directed  to  find  that  the  rules  were  not  duly  inroUed. 
But  the  form  of  the  issue  taken  upon  the  second  plea  does  not  involve  the  question 
rbether  the  rules  were  inrolled  before  the  loan  was  granted  or  before  the  note  was 
ffYtSL  The  aUegation  traversed  by  the  plea  is,  "  that  aU  the  rules  and  regulations 
framed  for  the  mana^ment  of  the  said  society,  have  been  and  are  duly  certified, 
demoted  and  inroUei^  pursnant  to  the  directions  of  the  statute."  The  terms  of  the 
issue  were  therefore  satisfied  by  inrolment  before  action  brought.  But  it  is  said  that 
tiiia  allegation  must  be  understood  to  imply  that  the  rules  and  regulations  were 
certified  and  inrolled  before  the  date  of  the  note.  If,  however,  it  was  not  necesaary 
t^t  the  rules  should  be  inrolled  before  the  privileges  of  the  statute  would  attach,  no 
such  impUcation  can  arise.  I  therefore  think  that  tbe  allegation,  as  traversed  by  the 
Kcond  plea,  is  made  out. 

The  defendant  relies  upon  the  third  section  of  the  5  &  6  W.  4,  c.  23,  as  shewing 
that  the  fourth  section  of  the  4  &  5  W.  4,  c  40,  was  not  intended  to  be  incorporated 
in  the  snhsequent  act,  except  so  far  as  it  relates  to  the  manner  in  which  the  rules  and 

■nd  Wales ;  and  to  extend  the  provision  of  the  friendly  societies'  acts  to  the  islands 
of  Ouems^,  Jereey,  and  Man. 
(6)  Vide  poet,  464;(fi). 
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regulatioiia  were  to  be  certified,  deposited  and  inroUed.  It  appears  to  xae,  hov- 
ever,  titiat  the  effect  of  the  third  section  of  the  5  &  6  W.  4,  c.  23,  is,  not  to  alter  tike 
effect  of  the  reference  to  the  former  statute,  but  merely  to  superadd  a  provision  for 

facilitating  proof. 

Maule  J.  I  am  of  the  same  opinion.  In  this  case,  one  question  of  substance 
is  raised,  and  two  of  form.  The  question  of  substance  is,  whether  the  society  can 
m^ntain  an  action  upon  a  note  given  after  the  rules  are  certified  b^  the  banister,  but 
before  they  are  inrolled.  The  5  &  6  W.  4,  c.  23,  was  apparently  mtended  to  enlarge 
the  4  &  5  W.  4,  c  40,  and  to  extend  its  provisions  to  loan  {4S2]  societies.  It  ii 
certainly  not  drawn  wit^  much  care.  The  first  section  provides,  that  societies  desiroas 
of  having  l^e  benefit  of  the  act,  shall  cause  the  rules  and  regulations  framed  for  their 
management,  to  be  certified,  deposited  imd  inrolled  in  manner  thereinafter  directed, 
and  smill  thereupon  be  deemed,  and  be  entitled  to,  and  shall  have,  ttie  benefit  of  the 
provisions  contained  in  the  act  (a).  This  was  meant  to  apply  to  any  person  irin 
should  borrow  money  from  the  society.  The  second  section  directs,  tiut  "all  die 
provisions  of  the  4  &  5  W.  4,  c.  40,  and  10  G.  4,  c  56,  to  consolidate  and  amend  the 
kws  relating  to  friendly  societies,  as  far  as  the  same  relate  to  the  framing,  certifying 
inroUing  ana  altering  rules  of  friendly  societies,  shall  be  applicable  to  the  framing 
certifying,  inrolling  and  altering  the  rules  and  regulations  of  any  society  to  be  established 
under  the  provisions  of  this  act."  It  is  only  by  reason  of  the  reference  to  the  4  &  5 
W.  4,  c.  40,  that  the  necessity  arises  that  the  rules  and  regulations  of  loan-eodetieB 
should  be  certified.  The  provisions  of  the  fourth  section  of  that  act  must  therefm 
he  read  as  incorporated  in  the  subsequent  act ;  and  that  section  expteaa]^  jvoridei 
that  all  rules,  frcnn  the  tame  when  the  same  shall  be  certified  by  the  hainster,  diaO 
be  binding  on  the  several  members  and  ofiBcers  of  the  society,  and  all  other  penou 
having  interest  therein.  It  is  admitted  [453]  that  this  would  be  the  effect  of  tbe 
reference  to  the  former  statute,  but  for  the  languu;e  of  the  first  and  third  sections  of 
the  subsequent  statute.  The  first  section  of  the  5  &  6  W.  4,  c  23,  does  nothing  mon 
than  refer  to  the  second ;  and  the  third  section  is  very  far  from  restraining  the  enact- 
ments of  the  former  statute ;  on  the  contrary,  it  enlarges  them.  It  leaves  tiiese 
societies  all  the  powers  which  they  would  otherwise  have,  and,  in  addition,  it  empowoi 
them  to  make  entries  in  a  book  which  shall  be  admissible  in  evidence. 

Assuming  that  inrolment  is  genendly  not  necessary,  the  question  arises,  whether 
tbe  terms  of  the  second  issue  make  it  requisite  to  shew  an  inrolment  in  this  particular 
case.  I  think  it  very  clear  that  they  do  not.  The  question  is,  whether  the  time  at 
which  the  inrolment  took  place,  is  put  in  issue  by  the  traverse  taken  hy  the  seoond 
ple&  If  the  time  be  in  issue,  it  is  so  only  so  far  as  an  allegation  <rf  time  is  materisL 
An  alleigataon  of  time  would  have  been  material  if  the  legislature  had  required  thai  ^ 
rules  should  be  inrolled  before  tiie  provisicms  of  the  statute  were  to  attach  to  the  pro- 
ceedings of  a  loan-society.  I  am  of  opinion,  however,  that  tins  is  not  required,  sod 
that  the  allegation  of  time,  therefore,  is  not  material. 

Cressweix  J.  The  two  questions  raised  in  the  case  are  substantially  the  same. 
I  entertained  some  doubt  during  the  argument,  whether  the  plaintiffs  had  shewn  that 
this  was  a  case  of  exemption  from  stamp-duty,  but  I  now  think  that  the  note  was 
admissible  in  evidence  without  a  stunp.  The  statute  requires  the  rules  to  be  deposited 
and  inrolled ;  and  it  directs  that  they  shall  be  certified,  deposited  and  inrolled,  in  As 
same  manner  as  the  rules  and  regulations  of  any  friendly  society.  The  second  sectioD 
inconwrates  the  provisions  of  the  4  &  5  W.  4,  c.  40,  so  far  as  the  same  relate  to  tbe 
[464]  framine>  certifying  inrolling  and  altering  the  rules  of  preceding  societies. 
Ccmsidering  the  fonrw  section  of  the  4  &  5  WT  4,  c.  40,  as  embodied  in  the  S  &  8 

(a)  So,  in  the  3  &  4  Vict  c.  IIO,  s.  3,  the  words  are  "that  if  any  number  of 
persons  who  have  formed,  or  shall  form,  any  society  in  England,  for  establishing  a 
fund  for  making  loans  to  the  industrious  elates,  and  taking  payment  of  the  same  by 
instalments  with  interest  thereon,  shall  be  desirous  of  having  the  benefit  of  this  act, 
such  persons  shall  cause  the  rules  framed  for  the  management  of  such  society  to  be 
certified,  deposited,  and  inrolled,  in  manner  hereinafter  directed,  and  therenpoD  shall 
have  the  benefit  of  tbe  provisions  contained  in  this  act." 

This  act,  however,  contains  (sect.  4)  the  same  provision  vrith  respect  to  the  eSttA 
of  the  certificate  of  the  barrister,  as  is  found  in  the  4  &  6  W.  4,  c.  40,  8.  4  Vide 
post,  464  (a).   See  also  ante,  417. 
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W.  4,  c  23,  I  think  it  amounts  to  this,  that  the  rules  of  a  loan-society,  when  certified 
:        the  barrister,  shall  be  binding  upon  the  society  and  other  persons  interested 
herein.   A  person  who  becomes  surety  to  the  society  for  a  loan  made  by  them,  is 
esrtainly  a  person  interested  in  the  society  (a).    The  note  having  been  given  under 
the  rules  of  the  society,  is  expressly  exempted  from  stamp-duty  by  the  seventh  section 
the  5  &  6  W.  4,  c.  23.    I  think,  therefore,  that  nothing  is  involved  in  the  third 
issue  beyond  the  question  of  the  signature  or  nonndgnature  of  the  note  by  the  borrower 
ud  his  two  sureties. 
Kule  discharged  (b). 

End  of  Hilary  Term. 


[466]  Gases  Argued  asd  Determined  in  the  Court  of  Ck)MMON  Pleas,  in 
HiLABY  Vacation,  in  the  Sixth  Year  oe  the  Beion  of  Victoria. 

The  judgee  who  usually  sat  in  banoo  during  this  vacatkm  were,  Tindal  C.  J., 
KnkiDe  J.,  Maule  J.,  Goltman  J. 


TuRPiN  V.  BiLTON.    Feb.  8,  1843. 

[S.  C.  6  Scott»  N.  R.  447 ;  12  L.  J.  C.  P.  167 ;  7  Jur.  960.  Referred  to,  Xerm  v. 
Widkam,  1867,  I..  R.  2  H.  L.  314;  Gnai  Western  Inswmct  Ommmy  v.  Cwdiffe, 
1874,  L  a  9  Ch.  632  <«).] 

Id  case  agunst  an  insurance  broker,  for  not  effecting  an  insurance  pursuant  to  his 
retainer,  the  declaration  stated  that  the  defendant  was  retained  and  employed  to 
cause  an  insurance  to  be  made  on  the  plaintiff's  ship,  tackle,  &c.  against  the  perils 
of  the  sea,  &c.,  and  that  he  accepted  such  retainer  and  employment ;  and  alleged 
for  breach,  that,  although  a  reasonable  time  had  long  before  elapsed,  and  before  the 
loss  of  the  ship,  yet  the  defendant  did  not,  nor  would,  within  such  reasonable  time, 
cause  to  be  made,  insurance  upon  the  said  ship,  tackle,  &c.,  and  did  not,  nor  would, 
cause  the  same  to  be  insured,  or  cause  a  policy  of  insurance  to  be  made  thereon 
from  and  against  the  perils  of  the  sea,  &c.,  nor  did  nor  would  cause  the  plaintiff  to 
be  insured  in  respect  of  the  said  ship,  tackle,  &c.  from  and  against  such  perils,  nor 
did  nor  would  cause  to  be  made  thereon  any  insurance  or  policy  of  insurance, 
subscribed  or  underwritten,  but  the  defendant  so  to  do  haa  wrongfully  and,  in 
breach  of  his  duty  and  retainer,  wholly  neglected  and  refused ;  whereby,  the  vessel 
beiDg  lost,  the  plaintiff  was  without  the  benefit  of  insurance. — Upon  an  issue  upon 
a  plea  of  not  guilty,  it  was  shewn  that  the  defendant  had  contracted  with  an  insur- 
ttee  company  for  an  insurance  on  the  plainlafi's  ship,  tackle,  &c.,  uid  shortly  after- 

(a)  The  language  of  the  act  of  3  &  4  Vict.  c.  110,  s.  4,  is  "that  all  rules  and 
anendments  thereof  from  the  time  when  the  same  shall  be  certified  by  the  said 
barrister,  shall  be  binding  on  the  several  membei's  and  officers  of  the  said  society,  and 
die  borrower  and  sureties,  and  all  other  persons  having  interest  therein." 

ih)  Loan-societies,  which  have  become  very  numerous,  are  now  regulated  by  the 
3  &  4  Vict.  c.  110  (continued  by  5  &  6  Vict.  c.  4,  6  &  7  Vict.  c.  41,  and  7  &  8  Vict, 
c.  54),  with  a  proviso  (sect.  1)  that  the  provisions  of  the  6  &  6  W.  4,  c.  23,  and  all 
rolea  theretofore  certified  by  the  barrister  aiq[K>inted  to  certify  the  rules  of  savings' 
hanks,  and  inrolled,  for  the  management  of  societies  established  under  the  said  act^ 
dull  continue  and  be  in  force,  and  applicable,  for  the  recovery  of  all  sums  of  money 
which  have  been  lent  by  any  such  society  before  the  passing  of  this  act,  and  may  be 
due  uid  owing,  or  become  due  in  respect  of  any  loan  made  by  any  such  society 
previously  to  the  passing  of  the  act  of  3  &  4  Vict.  c.  110,  according  to  the  rules  of 
*uch  society,  except  when  tiie  same  shall  be  contrary  to  the  provisions  contained  in 
the  latter  act 

The  right  of  the  plainti£&  to  sue  in  the  character  of  trustees,  was  assumed,  not 
only  in  the  declaration,  but  also  by  the  defendant  in  his  first  plea. 

As  to  this  point,  see  Timms  v.  H^iUiams,  3  Queen's  Bench  Rep.  413,  2  Gale  &  Dav, 
621  i  AUm  v.  Pike,  ante,  vol  iv.  p.  421,  5  Scott,  N.  R.  241. 
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wards  obtained  from  the  secretary  of  the  company  what  purported  to  be  a  copy  ci 
the  policy.  A  stamped  policy  was  afterwards  subscribed,  but  was  not  given  out, 
the  practice  of  the  company  being  to  retain  poflseasion  of  policies  until  they  were 
wanted  in  consequence  of  a  loss.  There  was  no  evidence  to  shew  the  precise  time 
when  the  stamped  policy  was  actually  executed ;  but  it  was  proved  that  it  was  usual 
to  execute  policies  very  shortly  after  the  receipt  of  orders.  A  demand  of  the  policy 
was  made  on  the  part  of  the  plaintiff  after  the  loss  of  the  vessel,  to  which  tlw 
defendant  gave  an  evasive  answer.  The  judge  left  it  to  the  jury  to  aay  whether  or 
not  the  defendant  had  procured  the  polipy  to  be  executed  within  a  reaaonable  time. 
The  jury  having  found  for  the  plaintifr,  and  the  judge  being  satined  with  die 
verdict,  the  court  refused  to  grant  a  new  trial. — Held  also,  on  motion  in  arrest 
of  judgment,  that  the  action  was  founded  on  an  express  contract,  and  that  the 
declaration  was  sufficient^  the  terms  of  the  breach  not  being  larger  dum  the  tenu 
of  the  contract. 

Case.  The  first  count  of  the  declaration  stated  that  before  the  committing  of  Uie 
grievances  by  the  defendant  thereinafter  next  mentioned,  the  plaintiff  was  the  [466] 
owner  and  possessed  of  a  certain  ship  of  great  value,  to  wit,  of,  &c.,  and  of  certain 
tackle  and  other  furniture  and  appurtenances  thereof,  of  great  value,  to  wit,  of,  &c., 
and  of  certain  foreign  coin  and  specie  of  great  value,  to  wit,  of,  &c.,  which  ship  he  the 

Slaintiff  then  proposed  and  intended  should,  and  the  same  then  was  about  to,  sail  and 
epart  on  a  certain  voyage  from  a  certain  place,  to  wit  Newcastle,  to  parts  beyond  the 
seaa,  to  wit  Rio  de  Janeiro,  with  divers  goods  of  great  value  shipped  and  loaded  io 
and  on  board  of  the  said  ship,  to  be  carried  and  conveyed  on  freight  on  board  the  said 
ship  on  the  said  voyage,  wnereby  freight  and  gains  and  profits  therefrom  of  great 
value,  to  wit  5001.,  might  and  could  and  would  have  accrued  to  the  plaintiff;  Uiat 
thereupon  theretofore,  to  wit  on  the  23rd  of  August,  1841,  the  plaintiff,  at  the  special 
instance  and  request  of  the  defendant,  retained  and  employed  the  defendant  to  cause 
to  be  made,  according  to  the  custom  of  merchants,  insurance  upon  the  said  ship,  tackle, 
furniture,  and  appurtenances,  and  the  said  coin  and  the  said  freight,  and  to  cause  the 
same  to  be  insured,  and  to  [467]  cause  a  policy  or  policies  of  insurance  to  be  made, 
subscribed,  and  under  written  thereon,  in  and  as  to  the  said  voyage  bo  intended  m 
aforesaid,  from  and  against  perils  of  the  seas  and  other  risks  usually  borne  and  taken 
upon  themselves,  in  marine  policies  of  insurance,  by  underwriters  and  insurers,  and 
upon  the  usual  terms  and  conditjons  of  marine  insurance,  and  to  cause  the  i^ntiir 
to  be  insured  in  respect  of  the  said  ship,  tackle,  furniture,  and  appurtenances,  eoini, 
and  freight,  in  and  ae  to  the  said  intended  voyage,  from  and  against  such  penis  and 
other  risks  so  usually  borne  and  undertaken  as  aforesaid,  to  wit,  in  certain  amounts 
respectively ;  (that  is  to  say,)  as  to  the  said  ship  or  vessel  in  lOOOL,  the  said  tackle, 
furniture,  and  appurtenances  in  2501.,  the  said  coins  in  5001.,  and  the  said  freight  in 
1001.,  for  reasonable  hire  and  reward  to  the  defendant  in  that  behalf ;  and  the  defen- 
dant then  accepted,  and  entered  upon,  such  retainer  and  employment :  that  the 

Elaintiff  then  and  from  tJience  continually  afterwards,  until  and  at  the  time  of 
ns  therein  mentioned,  was  possessed  of,  and  interested  in,  the  said  ship,  tackle, 
furniture,  and  appurtenances,  and  coins  and  freight  respectively  as  aforesaid,  to  large 
amounts  and  values  respectively,  to  wit,  to  the  said  several  amounts  and  values  of 
lOOOL,  250L,  500L,  and  lOOl  respectively,  wherein  the  same'were  so  to  be  respectively 
insured  as  aforesaid ;  and  although  a  reasonable  time  in  that  behalf  had  long  before  the 
commencement  of  the  suit  elapsed,  taid  before  the  loss  of  the  said  ship,  tackle,  furniture, 
and  appurtenances,  and  coins  and  freight  thereinafter  mentioned,  to  wit,  on  the  29th  of 
August,  1841,  whereof  the  defendant  then  had  notice ;  yet  the  defendant,  not  r^arding 
his  duty  in  that  behalf,  but  contriving  and  intending  to  injure  the  plaintiff,  cud  not^ 
nor  would,  within  such  reasonable  time  as  aforesaid,  cause  to  be  made,  according  to 
the  custom  of  merchants,  insurance  upon  the  said  ship,  tackle,  furniture,  and  ap{458}- 

Surtenances,  and  the  said  coins  and  the  said  freight,  or  any  or  either  of  them,  and 
id  not  nor  would  cause  the  same,  or  any  part  thereof,  to  be  insured,  or  cause  a  policy 
or  policies  of  insurance  to  be  made,  subscribed,  and  underwritten  thereon,  or  on 
any  part  thereof,  in  and  as  to  the  said  voyage  so  intended  as  aforesaid  from  and 
flgunst  perils  of  the  seas  and  other  risks  usuuly  borne  and  taken  upon  themselvM 
in  marine  policies  of  insurance  by  underwriters  and  insurers,  and  upon  the  usual 
terms  and  conditions  of  marine  insurance,  nor  did  nor  would  cause  the  plaintiff  to  be 
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inmred  in  respect  of  the  aaid  ship,  tackle,  furniture,  and  appurtenances,  coins  and 
fn^ht,  or  any  part  thereof,  in  and  as  to  the  said  intended  voyage,  from  and  against 
toch  perils  and  other  risks  so  usually  borne  and  undertaken  as  aforesaid,  in  such 
amounts  as  aforesaid,  and  did  not,  nor  would,  catue  to  be  made  thereon  any  insurance 
or  policy  of  insurance  subscribed  or  underwritten,  although  the  plaintiff  then  was 
nady  and  willing  to  pay  to  the  defendant  such  hire  and  reward  as  aforesaid ;  but  the 
defendant  so  to  do  then  and  thitherto  wrongfully  and  in  breach  of  his  duty  and 
ntaino*  and  acceptance  thereof,  wholly  neglected  and  refused,  and  still  did  neglect 
and  nSwe :  that  he,  the  plaintiff,  confiding  in  the  said  retainer  and  employment  so 
gireQ  to,  and  accepted  by,  the  defendant  as  aforesaid,  theretofore,  to  wit,  on  the  26th 
of  August,  1841,  suffered  and  permitted  the  said  ship  to,  and  the  same  did,  to  wit, 
on  the  day  and  year  last  aforesaid,  with  the  said  tackle,  furniture,  and  appurtenances, 
aod  with  the  said  coin  on  board,  set  sail  from  Newcastle  aforesaid  on  her  said  voyage 
tovards  Rio  de  Janeiro  aforesaid,  with  the  said  goods  so  shipped  and  loaded  on 
board  thereof  as  aforesaid,  to  be  carried  and  conveyed  on  freight  as  aforesaid ;  and 
afterwards,  and  after  the  breach  of  duty  by  the  defendant  aforesaid,  and  whilst  the 
said  ship  was  proceeding  on  her  said  voyage,  and  [469]  before  her  arrival  at  Rio  de 
Juieiro  aforesaid,  to  wit,  on  the  let  of  August,  1841,  the  said  ship,  with  the  said 
tackle,  furniture,  and  appurtenances,  and  coins,  on  board  as  aforesaid,  and  with  the 
said  goods  so  shipped  uid  loaded  on  board  as  aforesaid,  to  be  carried  and  conveyed 
on  frei^t  as  aforesaid,  by  the  perils  and  dangers  of  the  seas  on  the  high  seas  was 
rent  and  broken  to  pieces  and  sunk,  and  the  same  were  then  on  the  high  seas,  by  the 
perils  and  dangers  of  the  seas,  wholly  lost  to  the  plaintiff,  and  never  did  arrive  at 
Bio  de  Janeiro  aforesaid ;  and  the  plaintiff  thereby  then  also  lost,  and  was  deprived 
d,  the  said  freight  of  the  said  goods  loaded  in  and  on  board  the  said  ship  or  vessel  to 
the  amount,  to  wit,  of  the  sum  of  1001.  so  to  have  been  insured  in  respect  thereof  as 
af(»csaid,  the  said  loss  being  by  and  through  one  of  the  perils,  to  cause  to  be  made 
iosorance,  and  cause  a  policy  or  policies  of  insurance  to  be  made,  subscribed,  and 
anderwritten,  against  which,  the  plaintiff  had  retained  and  employed  the  defendant 
u  afu^id,  and  in  respect  whereof  the  plaintiff  could  and  might  have  recovered 
from  and  against  the  insurers  and  underwriters  the  full  amount  of  the  said  several 
imoants  and  aoma  respectively,  if  the  defendant  had  regarded  his  duty  in  that  behalf, 
and  had  eaosed  soch  inmranoe  to  be  made,  and  had  caused  such  policjr  or  glides 
of  insarance  to  be  made,  subscribed,  and  underwritten,  as  he  had  as  aforesaid  been 
retuned  and  employed  to  do;  whereby,  and  by  reason  of  the  neglect,  improper 
onidQct,  and  breach  of  duty  by  the  defendant,  the  plaintiff  had  wholly  lost  and  been 
deprived  of  such  insurance,  and  policy,  or  policies  of  insurance,  and  ^e  moneys  and 
indemnity  he  might  and  would  have  procured  and  recovered  thereby. 

There  was  a  second  count,  in  trover,  for  "  certain  instruments  in  writing  called 
policies  of  insurance,  to  wit^  four  policies  of  insurance ;  one  of  the  said  policies  pur- 
porting to  be  in  and  for  the  sum  of  10001.  on  a  certain  [460]  ship  called  the  '  Th^r^ee,' 
one  otSar  thereof  in  and  for  the  sum  of  2501.  on  the  tackle  and  other  furniture  and 
amurtenances  of  the  said  last-mentioned  ship  or  vessel,  one  other  thereof  in  and  for 
toe  warn  of  500L  on  certain  foreign  coins  and  specie  to  be  shipped  and  carried 
<Ri  board  tiie  said  last-mentioDed  ship  or  vessel,  and  one  other  thereof  in  and  for 
the  mn  of  lOOL  on  freight  to  be  made  and  earned  by  the  said  last-mentioned  ship  or 


The  defendant  pleaded,  first,  not  guilty ;  secondly,  to  the  first  count,  that  the 
I^tiff  did  not  retain  or  employ  the  defendant  to  cause  to  be  made,  according  to  the 
cofltom  of  merchants,  insurance  upon  the  said  ship,  &c.,  or  to  cause  the  same  to  be 
Qsared,  or  to  cause  a  policy  or  policies  of  insurance  to  be  made,  subscribed,  and 
tuidenrritten  thereon,  or  to  cause  the  plaintiff  to  be  insured  in  respect  of  the  siud  ship, 
modo  et  formA ;  thirdly,  to  the  second  county  that  the  plaintiff  was  not  lawful^ 
ponesaed  of  the  said  policies  of  insurance  in  tlie  said  second  count  mentioned,  or  m 
uy  or  dther  (rf  them,  as  <rf  his  own  property. 

The  replication  joined  issue  on  these  ^eas. 

At  the  trial  of  the  cause  before  Mmlo  J.  at  the  last  assizes  for  Newcaade-uptm-Tyne, 
itippeared  that,  in  August  1841,  the  defendant,  who  is  an  ioBurance  broker  in  that 
town,  was  employed  by  the  plaintiff  to  effect  insurwces  as  well  upon  the  ship  "Tb^r^,' 
d  which  the  plaintiff  was  owner  and  master,  as  also  upon  the  furniture  and  freight. 
^Mttdingly,  on  the  23rd  of  t^t  month,  the  defendant  effected  the  following  insurances 
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with  the  Newcaetile  Gcnnmercial  InsuTanoe  Company :  on  ^e  ship^  &c.,  SOOL ;  oa  du 
specie,  200L ;  on  the  furniture,  2501. ;  and  with  the  Newcastle  Miuine  Insuranoe 
Company,  on  the  ship,  5001. ;  on  the  specie,  5001. ;  and  on  the  freight,  IDOL  The  veaiel 
sailed  for  Rio  de  Janeiro  on  the  26th  of  August,  and  on  the  31st  she  foundered  at 
sea.  The  defendant  had  notice  of  the  loss.  [461]  On  the  8th  of  December  1841, 
the  solicitor  of  fcho  plaintiff  wrote  him  the  following  letter : — 

"December  7th,  1841. 
" '  Th^r&se '  of  Hamburgh ;  John  Turpin,  Master. 

"  Mr.  Turpin  not  being  able  to  obtain  from  the  Marine  and  Commercial  Insurance 
Companies  in  your  town,  payment  of  the  amount  of  inaunuioe  effected  by  you  in 
August  last,  has  placed  the  matter  in  my  hands  for  ^e  purpose  of  enforcing  tibe 
payment  by  legal  proceedings.  I  will  therefore  thank  you  to  give  me  all  Uie  infonna- 
tion  you  can,  relative  to  the  mode  by  which  the  insuninoe  was  effected,  and  also  the 
names  of  the  gantlemeu  who  underwrote  the  policies ;  for  I  presume  the  ccnmpaiiies 
are  not  incorporated,  and  that  the  members  underwrite  as  at  Lloyd's.  You  wiU  also 
be  pleased  to  send  me  such  of  the  policies  as  are  in  your  possession,  and  to  infwm  me 
in  whose  possession  the  others  are,  and  why  they  are  not  given  up." 

The  defenduit's  reply  was  at  follows : — 

"  Newcastle-upon-iyne,  131^  December  1841. 

"We  duly  received  your  letter  of  the  7th  instant,  and  in  reply  beg  to  say,  that  if 
Captain  1'urpin  will  pay  411.  153.  3d.,  the  amount  due  to  us  from  him,  into  the  hands 
of  Messrs.  Barclay,  Bevan,  &  Co.,  bankers,  we  shall  be  glad  to  forward  to  his  order 
copies  of  the  policies  referred  to  in  your  letter,  si^ed  by  the  secretaries  of  the  respec- 
tive companies  with  whom  the  insurances  were  effected. 

On  the  20th  of  December  1841,  the  plaintiffs  solicitors  wrote  a^un  in  these 

terms : — 

"  Mr.  John  Turpin,  late  master  of  the  ship  *  Th^r^,'  has  placed  in  our  hands 
your  letter  to  his  late  solicitor,  Mr.  P.,  wherein  you  state  that  if  Captain  Turinn  will 
pay  411.  158.  3d.,  the  amount  due  to  you,  into  the  hands  of  Messrs.  Barclay  &  Co., 
bankers  of  this  place,  [462]  you  will  forwanl  to  bis  order  copies  of  the  polices  referred 
to  in  Mr.  P.'s  letter.  We  understand  tiiat  you  omitted  to  obtain  from  the  insuruwe 
companies  the  originiU  policies  when  they  were  effeoted,  and  that  the  oompanies  mv 
refuse  to  deliver  them  oul^  by  which  Captain  Turpin  is  prevented  from  adopting 
measures  to  recover  tiie  amount  of  such  policies.  We  shall  be  glad  to  be  infonned 
by  return  of  post  whether  you  have  ^  original  policies,  and,  if  not,  whetiier  you  can 
obtain  them,  and  we  will  consult  Captain  Turpin  as  to  the  payment  of  your  demaod." 

Again,  on  the  38th,  the  plaintiff's  solicitors  wrote — "We  wish  particularly  to 
ascertain  whether  these  copies  (referring  to  the  copies  mentioned  in  the  defendant's 
letter  of  the  13th)  are  what  the  companies  delivered  to  you  as  the  policies,  or  whethw 
the  companies  have  the  policies  now  in  their  possession." 

Some  further  correspondence  took  place  between  the  parties,  but  without  leading 
to  any  result. 

It  was  not  distinctly  shewn  when  the  policies  were  actoally  executed ;  but  the 
secretary  and  one  of  the  directors  of  the  NewcasUe  Commeroial  Insuranoe  Cfmipaiiy, 
who  were  called  as  witnesses,  stated  that  the  practice  of  the  <^oe  was  to  execnte  a 
policy  on  stamped  paper  very  shortly  after  the  receipt  of  the  order ;  aod  that  the 
defendant  had  applied  to  the  company  for  the  policies  before  the  commencement  ct 
the  action,  but  that  they  had  refused  to  give  them  out  to  him  on  tiie  ground  that  the 
loss  was  suspected  to  have  been  fraudulent.  A  formal  demand  of  the  pcdieies  was 
made  on  the  I5th  of  April  1842 ;  but  they  were  not  delivered  up  (a). 

For  the  defendant  it  was  submitted  that  the  correspondence  amounted  to  an 
admission  on  the  part  of  the  plaintiff,  that  the  policies  had  been  effected  shortly  after 
[4^]  the  order  was  given,  and  that  the  evidence  with  respect  to  the  usage  of  the 
Goomoy  shewed  that  there  had  been  no  breach  of  duty  by  uie  defendants 

For  the  plaintiff  it  was  contended  that  it  was  to  be  infwred  from  tha  oon«- 
spondence  that  the  policies  had  never  been  effected. 

(a)  The  policies  were  given  up  after  action  brought. 
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The  learned  judge  left  it  to  the  jury  to  say  whetiier  or  not  the  defenduit  had 
procnred  the  policies  to  be  executed  within  a  reasonable  time. 

The  jniy  Laving  found  a  verdict  for  the  ]^ntaff  on  the  first  count)  damages  301., 
ind  for  the  defendant  on  the  seoond  county 

Sir  Thomas  Wilde  Serjt.,  in  Michaelmas  term  lost,  moved  for  a  rule  nisi,  for  a  new 
trial  on  the  ground  that  the  verdict  was  against  t^e  evidence,  or  to  arrest  the  judnnent 
On  ^e  latter  point  he  submitted  that  nie  action,  though  in  form  an  action  en  tort, 
WM  snbetantiaUy  an  action  of  contract,  and  consequently  the  contract  ought  to  be 
correctly  alleged ;  that  the  retainer  averred,  absolutely  to  insure  the  ship,  was  larger 
than  was  warranted  by  law ;  that  it  was  no  where  alleged  that  the  defendants  could 
fasTe  effected  the  insurance.  The  averment  was  that  he  had  engaged  to  insure  her 
upon  the  usual  terms,  which  means  on  the  usual  premium ;  consequently  it  ought 
(fistiDctly  to  have  appeared  that  the  vessel  was  one  that  might  have  been  so  insured. 
Again,  the  declaration  contained  no  &ll^tion  that  the  plaintiff  was  ready  and  willing 
to  nay  the  premiums.  The  leained  seijeant  also  contended  that  case  was  not  maintain- 
where,  as  here,  the  supposed  cause  of  action  arose  wholly  out  of  a  breach  of 
contract  unaccompanied  by  any  wrongful  act ;  but  he  abaudonea  this  point  when  the 
nik  came  on  for  argument 

A  rule  nisi  having  been  granted, 

[464]  Channel]  Serjt.  (with  whom  were  Hoggins  and  Bramwell)  shewed  cause. 
With  respect  to  the  first  point,  there  was  abundant  evidence  to  warrant  the  jury  in 
concluding  that  the  defendant  never  effected  the  policies  of  insurance.  Assuming 
that  the  defendant  gave  orders  to  the  offices  for  the  insurances,  and  that  the  policies 
wwe  executed  by  the  directors,  and  that  copies  were  given  to  the  defendant,  it  still 
cannot  be  said  that  the  defendant  had  done  what  he  was  bound  to  do.  It  cannot 
be  contended  that  he  caused  the  insurance  to  be  made  according  to  the  contract 
alleged,  until  he  obtained  from  the  ofitces  the  policies  themselves,  so  that  be  might 
other  deliver  them  to  the  {daintifr  or  hold  them  as  his  agent.  Until  he  had  placed 
the  |d«ntiff  in  a  situation  to  enforce  the  policies,  every  thing  he  had  done  might  be 
considered  nugatory ;  for  the  words  *'  effecting  an  insurance  can  only  mean  that  t^e 
inao ranee  is  to  be  com|deted.  It  appears,  however,  that  he  never  applied  for  the 
policies  untQ  after  the  loss  of  the  ship.  There  was  no  evidence  that  the  policies  ever 
bad  been  actually  issued  before  that  time.  There  was  no  identification  of  the  Copies 
given  out  with  any  particular  policies ;  and,  in  truth,  the  papers  given  out  were  mere 
oopies  of  the  contract  to  insure.  [Tindal  C.  J.  Supposing  the  plaintiff  had  brought 
w  aotim  against  either  of  the  companies,  and  had  given  notice  to  produce  the  original, 
vould  not  the  copy,  in  case  the  original  had  not  Seen  produced,  liave  been  sufficient 
evidence  of  the  p3licy  ^  That  might  be  so  if  the  company  had  delivered  the  copy 
as  a  eopy  of  a  policy  executed  by  them ;  but  no  proof  was  given  at  the  trial  that  any 
ptdicy  lud  tiien  been  signed ;  and,  unless  it  oouhS  be  clear^  shewn  that  the  original 
was  then  in  existence,  the  copy  would  not  be  admitted  in  evidence.  [Maule  J.  The 
pn»f  was  rather  the  other  way  as  to  the  policies  being  then  executed ;  for,  according 
to  the  practice,  a  copy  is  first  made  in  the  company's  [466]  book,  and  the  copy  for 
^  party  is  made  from  that,  and  the  policy  is  made  out  afterwards.}  According  to 
that  it  is  clear  that  the  copies  given  to  the  defendant  were  not  made  from  the  policies 
themselves,  but  were  merely  copies  of  so  many  executory  contracts  to  insure  :  and  it  is 
immaterial  whether  the  policies  were  completed  on  the  next  day  or  a  year  afterwards. 
In  case  the  policies  were  signed  shortly  after  the  order,  it  was  a  clear  breach  of  duty 
in  the  defendant  not  to  get  them  fnnn  the  office  in  a  reasonable  time,  so  as  to  give 
the  idauitiff,  in  case  of  a  Toss,  the  means  of  suing  thereon.  Supposing,  on  the  other 
hand,  that  a  considerable  period  elapsed  before  the  policies  were  execu^,  there  was  a 
(till  otronger  In^ach  of  duty  in  not  obtaining  them  so  as  to  give  tiie  plaintiff  a  complete, 
hutead  of  an  imperfect,  security.  It  might  have  been  different  if  the  companies  had 
given  notice  of  the  policies  having  been  made  out,  in  such  a  way  as  to  identify  them ; 
But  as  tjie  case  stands  there  was  no  appropriation  of  any  particular  policies  to  the 
I^aintiff.  It  is  submitted,  therefore,  that  there  is  no  pretence  for  saying  that  the 
verdict  was  against  the  evidence. 

The  other  point  is,  whether,  assuming  the  declaration  to  have  been  proved  to  the 
extent  disputed  by  the  plea,  it  is  good  in  point  of  law.  One  objection  is,  that  the 
thty  of  the  defendant  is  laid  too  largely.  Though  this  in  form  is  an  action  on  the 
ose^  it  is  founded  on  an  express  oontiwst ;  and  no  duty,  stated  as  it  results  from 
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the  contract,  can  be  said  to  be  laid  too  largely.  The  declaratiou  does  not  all^  that 
tbe  plaintiff  employed  the  defendant  as  aa  insurance-broker, — leaving  it  for  tibe  tair 
to  ascertain  what  his  duty  was, — but  it  expressly  avers  that  the  plaintiff  retained  tbe 
defendant  to  cause  to  be  made  insurance  upon  Uie  ship,  and  to  cause  the  pkuntiff  to 
be  insured  in  respect  thereof,  and  that  "  the  defendimt  then  accrated,  and  entered 
upon,  such  retainer  aad  employment ; "  uid  l^e  breach  d  duty  [46^  is  laid  pteMj 
in  the  same  language  as  the  retfuner  and  emplojrment  Suppose  the  dedarafaui  had 
stated  that  the  plaintiff  had  retained  the  defendwit  to  do  certain  acts,  and  that  the 
defendant  undertook  "  to  do  his  duty  in  the  premises,"  it  could  not  be  said  that  the 
duty  was  laid  too  largely.  With  respect  to  another  objection,  the  undertaking  of  t^e 
defendant  is.  to  effect  an  insurance  for  hire,  and  not  to  effect  an  insurance  the  plaintiff 
providing  the  premium ;  and  there  is  an  allegation  that  the  phuntiff  was  ready  and 
willing  to  pay  the  defendant  his  hire  and  reward.  If  the  payment  of  the  premium  be 
necessary  in  order  to  effect  the  insurance,  the  question  is,  whether  the  defendant,  by 
undertaking  to  effect  it,  does  not  enga^  to  pay  the  premium  and  stipulate  to  receive 
certain  remuneration,  such  remuneration  including  both  the  premium  and  his  own 
charges.  The  defendant  does  not  enter  into  a  qualified  undertaking,  provided  funds 
are  mmished  to  him ;  but  his  obligation  is  to  effect  the  insurance  at  aM  eroits.  As 
to  the  other  point,  that  it  is  not  alleged  that  he  could  effect  the  insurance,  it  is  aTerrad 
that,  although  a  reasonable  time  had  elapsed  for  the  puipose,  he  had  not  caused  the 
insurance  to  be  made.  After  verdict  that  is  a  sufficient  lul^ation  that  it  was  in  Uie 
defendant's  power  to  effect  the  insunuioe ;  for  his  undertaking  is  absolute,  or  <hi1^ 
qualified,  if  at  all,  by  the  allowance  of  a  reasonable  time  for  the  purpose ;  which,  it  k 
averred,  he  had  had. 

Sir  T,  Wilde  Serjt.  (with  whom  were  Knowles  and  W.  H.  Watson),  in  support  of 
the  rule.  When  the  whole  evidence  is  looked  at,  it  is  clear  that  the  policies  were 
effected  shortly  after  the  order  had  been  ^ven  for  them  by  the  defendants.  Tbe 
deliverp^  of  the  copies  was  a  distinct  intdmation  that  the  policies  had  then  been  mads 
out,  The  defendant  is  not  answerable  for  the  conduct  of  the  companies  in  withhiMii^ 
iAie  policies  on  the  [407]  ground  Uiat  they  believed  the  l<»s  of  the  vessel  to  have  been 
fraudulent  The  defendant  discharged  his  duty,  according  to  the  usual  course  U 
business  at  Newcastle,  by  giving  orders  for  the  insurances,  and  by  procuring  copies  d 
the  policies,  and  handing  them  over  to  the  plaintiff.  There  is  no  reason  to  tbiDk  that, 
in  this  instance,  the  companies  did  not  cause  the  policies  to  be  made  out  within  « 
day  or  two,  according  to  their  ordinary  practice.  It  is  said  that  it  is  not  sufficient  to 
effect  the  policies,  but  that  they  must  be  actually  obtained  from  the  companies.  The 
procuring  of  the  policies  themselves  must  be  regulated  by  the  course  of  business  in 
the  town.  The  breach  is  however  alleged  not  in  obtaining  the  policies  from  the  offices, 
but  in  not  effecting  them.  If  the  defendant  had  been  charged  with  not  procuring  the 
policies  from  the  companies  after  they  had  been  effected,  the  defence  would  haveweu 
of  a  totally  different  kind.  So,  the  question  for  the  jury  was,  whether  the  defendut 
had  neglected,  not  to  obtain  the  policies,  but  to  effect  them  ;  and  the  other  side  are 
seeking  to  support  the  verdict  on  one  ground  by  evidence  of  a  distinct  breach  of  duty. 
There  can  be  no  doubt  that  the  policies  were  effected  shortly  sdter  the  order  ww 
given  ;  and  the  verdict  is  clearly  against  the  evidence. 

With  respect  to  the  declaration,  the  allegations  it  contains  are  applicable  only  to 
the  employment  of  the  defendant  as  an  insurance-broker  to  perform  his  ordinary  duty, 
that  is,  to  use  ordinary  diligence  in  the  discharge  of  his  duties.  His  undertaking  is 
not  stated  as  a  contract.  He  is  to  insure  *'  upon  the  usual  terms ; "  and  it  was  neoes- 
sary,  in  order  to  make  him  liable,  to  allege,  that  he  could  have  insured  the  vessel 
"  upon  the  usual  terms."  For,  by  his  retainer,  he  is  precluded  from  giving  more  than 
the  customary  premium ;  and  if  he  could  not  insure  upini  paying' such  prenuum,  he 
was  not  warranted  in  insuring  at  all  AlUiough  it  is  averrecl  [4^1  that  the  ^aintiff 
was  ready  and  willing  to  pay  the  defendant  his  hire,  it  is  not  stated  uiat  the  defendant 
had  notace  thereof. 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the  court. 

In  this  case  a  rule  nisi  was  obtained  for  setting  aside  the  verdict  which  had  beea 
obtained  by  the  plaintiff,  and  granting  a  new  trial,  or,  in  case  that  was  refused,  for 
arresting  the  judgment.  It  was  an  action  by  a  ship-owner  against  an  insurance-broker. 
In  the  first  count  of  the  declaration  (on  which  alone  the  question  arises)  the  plaintiff, 
— after  setting  out  that  he  had  retained  and  employed  the  defendant  to  cause  an 
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insurance  to  be  made  on  his  ship,  tackle,  &&,  and  that  the  defendant  had  accepted, 
and  entered  upon,  such  retainer  and  employinent^~fdl^;ed,  by  way  of  breach,  that 
although  a  reasonable  time  had  elapsed  long  before  tho  oommenoement  of  the  suit  and 
before  the  Iobb  of  the  ship,  yet  the  defendant  did  not,  nor  would,  within  such  reason- 
aUe  time^  cause  to  be  made,  according  to  the  custom  of  merchants,  insurance  upon  the 
said  ship,  tackle,  &c.,  and  did  not,  nor  would,  cause  the  same  to  be  insured,  or  cause 
a  policy  of  insurance  to  be  made,  subscribed  and  underwritten  thereon,  from  and 
a^Qst  the  perils  of  the  sea,  and  other  risks  usually  borne  by  underwriters,  nor  did, 
nor  would,  cause  the  plaintiff  to  be  insured  in  respect  of  the  said  ship,  tackle,  &c.  from 
and  a^nst  auch  perils,  nor  did,  nor  would,  cause  to  be  made  thereon  any  insurance 
or  pobcy  of  insurance  subscribed  or  underwritten ;  but  the  defendant,  so  to  do,  had 
wrongfully,  and  in  breach  of  his  duty  and  retainer  and  acceptance  thereof,  wholly 
neglected  and  refused,  and  still  did  neglect  and  refuse.    The  second  count  was  in 
trover  for  the  policies  erf  insurance.    To  the  first  count  the  defendant  pleaded  the 
^eral  isBue,  and  also  a  plea  traversing  [469]  the  retainer ;  but  the  first  iJea  {done 
IB  now  mateiiaL   On  the  general  issue  tne  question  arose  whether  the  breacb  of  duty, 
as  alleged  in  the  first  count,  was  proved.    It  appeared  in  evidence  that  the  defendant, 
an  insurance-broker  employed  by  the  plaintiff,  had  contracted  with  the  Newcastle 
Commercial  Insurance  Company,  for  an  insurance  on  the  plaintiffs  ship,  tackle,  &c. 
imiDediately  after  he  had  been  employed  to  do  so  j  and  that  shortly  afterwards  papers 
were  given  out  by  the  company  to  the  defendant,  as  being  copies  (ay  of  the  policies. 
Stamped  policies,  in  the  same  terms  with  the  copies  given  out,  were  afterwaras  sub- 
scribed, although  the  exact  time  when  the  policies  were  subscribed  did  not  distinctly 
aj^tear;  and  tae  questicHi  agitaied  at  the  trial,  and  submitted  to  the  jury,  was, 
whether  the  defendant  had  procured  the  policies  to  be  executed  within  a  reasonable 
time.   There  was  no  predae  evidence  as  to  the  time  at  which  the  policies  were  actually 
esicated  and  completed.   The  defendant  contended  Uiat  the  oorreapondence^  which 
was  put  in  evidmce  on  the  part  of  the  plaintiff,  amounted  to  an  admission,  on  his 
part,  that  the  policies  had  been  effected  shortly  after  they  were  ordered  j  and,  further, 
that  the  evidence  given  by  the  secretary  and  the  director,  proved  the  usage  to  be, 
that  the  company  executed  them  on  stamped  paper  very  shortly  after  the  order,  and 
kept  them  in  a  locked-up  drawer,  not  to  be  delivered  to  the  assured  until  wanted  in 
eoDsequence  of  a  loss.    The  plaintiff,  on  the  contrary,  relied  on  a  distinct  request 
made  by  him  to  the  defendant^  that  he  would  produce  the  policies ;  from  which  the 
defendant  excused  himself  upon  a  ground  which  the  plaintiff  contended  was  an  evasion 
wly,  and  furnished  the  necessary  inference  that  they  were  not  in  existence.  These 
two  conflicting  views  were  placed  before  the  jury,  who,  it  would  appear,  drew  their 
eoii-[470}<!lu8ion  in  favour  of  tiie  {daintiff;  uid  my  brother  Maule,  who  tried  the 
caoae,  appears  satisfied  with  t^eir  finding. 

A  aeooDd  prayer  of  the  motion  was,  that  the  judgment  should  be  arrested.  And 
the  objection  taken  in  arrest  of  judgment  is,  that  the  duty  cast  upon  the  defendant 
by  the  contract  into  which  he  entered,  was  not  an  absolute  duty,  as  alleged  in  the 
declaration,  to  effect  an  insurance,  at  all  events,  as  in  the  nature  of  a  warranty,  but 
that  it  was  a  mandatum  only,  and  that  the  defendant  was  bound  only  to  use  a  proper 
degree  of  care  and  diligence  to  perform  what  he  had  undertaken.  But  to  this  we 
think  the  proper  answer  has  been  given  at  the  bar, — viz.  that  the  action  is  founded 
00  an  express  contract ;  and  that  the  breach  is  not  larger  than  the  terms  of  the  con- 
tract, but  is  framed  in  the  same  precise  terms ;  and  that  the  allegation  in  the  declara- 
ticm,  that  the  ddFeodant  to  perform  his  promise  "wrongfully,  and  in  breach  of  his 
duty  and  retainer  and  acceptanoe  thereof,  wrongfully  neglected  and  refused,"  is  a 
legal  charge,  sufficiant  to  call  for  an  answer,  leaving  it  to  the  defendant^  if  he  sought 
to  excuse  nimself  on  the  ground  of  impoasibilily  of  finding  persons  ready  or  willing 
to  underwrite  the  particular  risk,  or  on  any  other  justifiable  ground,  either  to  shew 
it  in  evidence  at  the  ttiaX  as  an  answer  to  the  breach,  or  to  plead  it  by  way  of  excuse, 
aa  be  should  be  advised  {ttf. 

{af  These  papers  would  appear  to  have  been  copies  of  drafts  of  policies.  Vide 
supra,  p.  464,  465. 

(a)>  The  stipulation  of  "  hire  and  reward,"  ante,  458,  466,  would  also  appear  to  be 
an  answer  to  vie  objection  taken.    An  agreement  for  reward  or  benefit  would  not 
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We  therefore  think  that  there  is  no  ground  for  arresting  tiie  jodgm^it^  but  that 
our  judgment  should  be  ^ven  for  tiie  plaintiC 
Bale  discharged. 

[4T1]   Gabrabd  v.  Habdsv.   Feb.  8,  1843. 

[S.  C.  6  Scott,  N.  R.  4S9 ;  12  L.  J.  C.  P.  205  ;  7  Jur.  200.] 

Baising  and  transferring  stock  is  not  a  nuisance  at  common  law. — Held,  therefore, 
that  a  plea  to  a  count  in  assumjwit  for  money  lentj  stating  that  Uie  plaintiff  and 
defendant,  and  other  persons,  did  illegally  associate  in  a  certain  ill^^  undertaking 
tending  to  the  common  nuisance  of  the  subjects ;  that  is  to  say,  that  the  plainti^ 
defendant,  and  the  other  persons,  did  act  as  a  corporate  body,  and  pretend  to  be  a 
trading  corporation,  under  the  name,  &c.,  and  did  pretend  to  raise  and  transfer 
stock  m  the  siud  company,  and  that  the  said  stock  consisted  of,  &c.,  and  did  pretend 
to  transfer  and  assign  shares  in  such  stock,  without  legal  authority  by  act  of  parlia- 
ment,  charter,  or  letters  patent,  &c.,  and  that  the  money  was  lent  for  the  purpose 
of  furthering  such  illegal  undertaking,  was  bad,  as  not  describing  such  an  illegal 
association  as  would  constitute  a  nuisance  at  common  law. — Held,  also,  that  a  plea 
to  such  a  count,  stating  that  the  money  was  lent  for  the  purpose  of  carrying 
on  a  trading  copartnership,  and  that  the  plaintiff  afterwards  became  a  member 
thereof,  and  that  complicated  accounts  arose  between  the  plaintiff  and  the  defendant 
in  respect  of  such  oopartnerBhip,  which  included  the  sum  lent^  was  no  answer  to 
the  action. 

Assumpsit,  for  money  lent,  interest,  and  money  due  upon  an  account  stated. 

The  defendant  pleaded — to  the  whole  declaration, — secondly,  as  to  tihe  sum  of 
6001.,  parcel,  &c,  that  on  the  10th  of  October  1839,  from  thence  until  the  6th  of  June 
1840,  the  idaintif^  the  defendant  and  other  persons  did  illegally  a»ociate  feogetiw  n 
a  certain  illegal  underti^ng,  project^  and  attempt^  tending  to  the  common  grieraaa^ 
prejudice,  and  inoonTenience  of  the  subjects  of  our  Lady  the  Queen,  in  oenenl,  snd 
great  numbers  of  tiiem,  in  their  trade  and  commerce ;  that  is  to  say,  that  uie  plaintil^ 
the  defendant  and  the  said  other  persons  did,  during  the  tame  aforesud,  act  as  t 
corporate  body,  and  pretend  to  be  a  trading  corporation,  by  and  under  the  name  sod 
style  of  "  The  Limerick  Marble  and  Stone  Company,"  and  did  then  also  pretend  to 
raise  and  transfer  stock  in  the  said  company,  and  that  the  said  stock  conasted  of 
50,0001.,  divided  into  five  hundred  shares  of  1001.,  and  did  then  also  pretend  to  tnada 
and  assign  shares  in  such  stock  without  legal  authority,  either  by  act  of  paHiament^ 
or  by  charter  from  the  crown,  or  by  letters  patent  under  the  great  seal,  or  by  any 
other  lawful  [4^]  authority  whatsoever,  to  warrant  such  acting  as  a  corporate  body, 
or  the  raising  of  transferable  stock,  or  the  transferring  of  shares  therein ;  whereof  tie 
plaintiff  then  had  notice :  that  the  plaintiff,  well  knowiiw  the  premises,  for  Ott 
furthering,  countenancing,  and  promotmg  of  such  ille^  undertaking  and  project,  to 
wit,  on  the  10th  of  October  1839  aforesaid,  lent  and  advanced  to  the  d^endant  s 
certun  sum  of  money,  to  wit,  5001.,  and  he  the  defendant  then  received  the  same, 
for  the  purpose  aforesaid,  and  then  with  the  knowledge,  privity  and  assent  of  the 
plfuntiff,  paid,  laid  out^  and  expended  the  same  upon  and  for  the  furthering,  aiding, 
and  promoting  of  the  said  illegal  undertaking  and  project :  and  that  the  last  mm- 
tioned  sum  of  5001.  so  lent  and  advanced  as  aforesaid  was  the  same  cause  of  actkw  in 
the  introductory  p^  of  this  plea  mentioned,  and  whereof  the  plaintiff  had  abon  in 
his  s£ud  first  count  complained  against  the  defendant — VOTifioation. 

Thirdly,  that  the  said  sum  of  500L,  parcel,  &c.,  was  lent  hy  the  pkuntaff  to  die 
defendant  for  the  purpose  <d  canying  on  a  certain  trading  oc^MutneTship  befm  tin 
entered  into  between  the  defendant  and  certain  other  persons,  onder  ue  name  and 
style  of  "  The  Limerick  Marble  and  Stone  Company,"  and  the  same  was  then  eipeiided 
by  the  defendant  in  and  about  the  said  copartnership,  and  the  cturying  on  taereof : 
that,  after  the  last-mentioued  sum  had  been  so  lent  and  expended  as  aforesaid,  to 
wit,  on,  &c.  the  plaintiff  became  and  was  a  member  of  the  said  copartnership,  and  so 

constitute  the  agent  a  mandatory,  but  would  impose  on  him  the  more  extensiTe 
liability  of  a  locator  opens  faciendi. 
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remained  imd  oootinued  &om  thence  until,  &c  :  that  the  plaintiff  on  divers  days  and 
tames,  whitet  he  was  such  member  of  the  said  oopartnersnip  as  aforesaid,  and  b6f<ne 
Uie  eommencement  of  this  sait^  received  divers  sums  of  money,  in  the  wliole  amoant- 
ing  to  a  lar^  sum  of  mone^,  to  wit,  10001.,  on  the  aooount  and  for  the  use  the  sud 
ot^iartaership,  and  that  divers  oompli-[4^}^ted  accounts  then  aroee  between  the 
]^aintiff  and  defendant  in  respect  of  and  relating  to  the  said  copartnership,  which 
accounts  included,  amongst  others,  the  said  sum  of  5001.,  parcel,  &c.  in  the  intro- 
ductory part  of  this  plea  mentioned :  and  that  no  settlement  or  adjugtment  of  the 
said  partnership  accounts  had  been  at  the  time  of  the  commencement  of  this  suit  nor 
hath  yet  been  made,  but  that  the  same  were  at  the  oommenoement  of  the  suit  and 
still  were  open,  depending,  and  unliquidated. — Verification. 

The  fourth  and  fifth  pleas,  pleaded  to  the  second  count  only,  were,  respectiwly, 
mmilar  to  the  second  and  third  pleas  pleaded  to  the  interdiction. 

Replication  to  the  second  plea ;  that  the  plaintiff,  the  defendant,  and  tiie  other 
persons  did  not  associate  together  in  tiie  undertaking,  project,  and  attempt  in  tiiesud 
jdea  mentioned,  and  did  not  act  or  pretend  in  manner  and  form  as  therein  mentioned ; 
and  that  the  sum  of  6001.,  in  the  said  second  plea  mentioned,  was  not  lent  and  advanced 
to  the  defendant,  nor  was  the  same  received  by  the  defendant  for  the  purpose  in  the 
raid  plea  mentioned ;  nor  was  the  same  with  the  knowledge,  privity,  and  assent  of  the 
plaintiff  paid,  laid  out,  and  expended,  in  manner  and  form  as  the  defendant  hath  in 
tlie  said  plea  in  that  behalf  alleged ;  conclusion  to  the  country.  (There  was  a  similu- 
replication  to  the  fourth  plea.) 

To  the  third  and  fifth  pleas,  the  plaintiff  replied  de  injurift. 

Special  demurrer  to  the  replication  to  the  seoond  plea,  assigning  for  causes,  that 
the  said  replication  was  mnlti&rious  and  double,  and  that  the  plaintiff  had  thereby 
attempted  to  put  in  issue  several  distinot  matters,  namely,  wheUier  the  plaintiff, 
the  defenduit^  and  other  persons  associated  together  in  the  undert^dng,  [474] 
project,  and  attempt  in  the  plea  mentioned,  ana  also  whether  they  acted  or  pre- 
tenoed  in  manner  and  form  as  therein  mentioned ;  uid  also  whether  the  said  sum 
of  5001.  in  the  said  plea  mentioned  was  lent  and  advanced  to  the  defendant,  and 
received  by  him  for  the  purpose  in  the  said  plea  mentioned ;  and  also  whether  the 
said  sum  was,  with  the  knowledge,  privity,  and  assent  of  the  plaintiff,  paid,  laid  out, 
and  expended,  in  manner  and  form  as  the  defendant  had  in  the  said  plea  alleged : 
that  the  replication  was  an  informal  mode  of  pleading  the  general  replication  de 
iojuri&,  which  last-mentioned  replication  could  not,  by  the  rules  of  law,  foe  pleaded 
to  the  said  second  plea :  that  the  plaintiff  had  in  and  by  his  said  replication  attempted 
to  raise  certain  immaterial,  superfluous,  and  complex  issues,  that  is  to  say,  he  had 
traversed  the  allegation  that  the  plaintiff  and  defendant  acted  and  pretended  as 
in  the  said  plea  mentioned,  which  fact  was  involved  in,  and  arose  out  of,  the 
question — whether  or  not  the  plaintiff  and  defendant  associated  together  in  such 
nndotaking,  Sec.,  as  is  in  the  said  plea  mentioned :  that  the  plaintiff  nad  traversed, 
and  attempted  to  put  in  issue,  the  purpose  for  which  the  said  sum  of  5001.  was 
\eat  by  the  plaintiff  to  the  defendant ;  whereas  if  the  said  sum  was,  with  the  know- 
ledge, &c.  of  the  plaintiff,  paid,  &c.  by  the  defendant  io  the  said  illegal  undertaking, 
&C.,  the  fact  of  the  said  sum  not  having  been  lent  and  advanced  to  the  defendant^  or 
received  by  him,  for  the  purpose  in  the  said  second  plea  mentioned,  was  wholly 
immaterial :  that  the  traverse  taken  by  the  replication  was  too  large,  in  this,  to  wit, 
^t  it  attempted  to  put  in  issue  the  fact — whether  or  not  other  persons  were  associated 
with  the  plaintiff  and  defendant  in  the  said  undertaking,  &c,  which  fact  was  wholly 
immaterial  to  the  defence  set  up :  that  the  replication  was  uncertain,  inasmuch  as  the 
defendant  oould  not  thereby  know  whether  the  [476]  plaintiff  meant  to  deny  tiiat  he 
associated  with  the  defendant,  or  that  he  associated  with  other  persons,  or  that 
he  associated  with  the  defendant  and  other  persons,  in  the  said  undertaking,  &c. 

(There  was  a  demurrer  to  the  replication  to  the  fourth  plea,  upon  which  the  defen- 
dant assigned  the  same  causes  of  demurrer  as  upon  the  demurrer  to  the  replication  to 
the  second  plea.) 

Special  demurrer  to  the  replication  to  the  third  plea,  assigning  for  causes,  that  the 
third  plea  did  not  consist  of  matter  of  excuse,  so  as  to  entitle  the  plaintiff  to  adopt 
«Kh  general  form  of  replication :  that  the  defendant  by  his  said  plea  cUimed  a  title 
Uid  interest  in  the  said  sum  of  6001.  therein  mentioned,  and  set  up  a  right  to  retain 
tite  same :  that  in  the  same  plea  autiiority  was  alleged  to  have  been  derived  from  the 
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plaintiff :  and  that  the  plea  was  double  and  multiCuious.    (There  was  a  nmilar 

demurrer  to  the  replication  to  the  fifth  plea.) 
Joinder  in  demurrer  (a). 
The  case  was  argued  in  Hilary  terra  last. 

Talfourd  Serjt.  (with  whom  was  Hurlstone),  in  support  of  the  demurrers  (A).  The 
replications  to  the  [4761  second  and  fourth  pleas  put  in  issue  at  least  two  things  which 
are  immaterial, — firsts  tbe  fact  that  the  plaintiff  and  defendant  did  associAte  with  othw 
parsons ;  and,  secondly,  not  only  the  purpose  for  which  the  money  was  lent,  hat  also 
that  for  which  it  was  applied.  [Cresswell  J.  Is  it  open  to  the  defendant  to  say  that 
these  allegations  are  immaterial,  when  he  himself  has  put  them  on  the  record  T]  A 
plea  is  not  made  bad  by  the  introduction  of  immaterial  circumstances ;  nor  can  the 

Slaintiff  make  such  matter  material  by  traversing  it ;  Begil  v.  Green  (1  M.  &  W.  32S), 
(oore  V.  Boulcott  (1  New  Ca.  323,  1  Scott,  122).  [Cresswell  J.  In  the  last^ited  case 
the  defendant  pleaded  to  an  action  on  an  attorney  s  bill,  that  the  bill  was  for  work  at 
law  and  in  equity,  and  was  not  delivei-ed  a  month  before  action  brought.  The  replica- 
tion, that  the  bill  was  not  for  work  at  law  and  in  equity,  was  held  bad,  not  because  it 
contained  two  answers  to  the  plea,  but  because  it  contained  none.]  That  case  shews 
it  is  not  enough  merely  to  traverse  an  allegation  in  the  very  terms  of  the  i^ea. 

As  to  the  replications  to  the  third  and  fifth  pleas,  it  is  now  settled  that  de  injuria 
is  admissible  in  assnmpsit ;  Isaac  v.  Farrar  (1  M.  &  W.  66 ;  Tyrirh.  &  G.  381 ;  4  DowL 
P.  C.  750),  Gr^  V.  Yates  (2  New  Ca.  579.  2  Scott,  845),  Pwckell  v.  [477]  Sailer 
(1  Q.  B.  197,  209 ;  1  G.  &  D.  682,  693),  but  subject  to  the  rule  in  CrogaU's  ««« (8  Ca 
Rep.  66),  that  such  general  form  is  only  allowable  where  the  plea  sets  up  matter  (rf 
excuse,  and  not  of  discharge.  An  excuse  must  arise  before,  or  at  the  time,  the  con- 
tract is  broken,  but  a  discharge  must  be  afterwards. 

The  third  plea  in  this  case  does  not  consist  of  matter  of  excuse ;  it  admits  the 
cause  of  action,  namely,  the  loan  \  and  it  does  not  insist  on  the  illegality  of  the  contract 
[Tindal  C.  J.  The  question  is,  whether  that  plea  contains  any  answer  to  the  actaon. 
It  admits  the  loan,  and  then  states  a  subsequent  partnership  with  the  pl^tiff,  and 
that  the  money  previously  lent  by  the  plaintiff  was  mixed  up  with  the  partnership 
accounts.  That  does  not  appear  to  be  any  tuiswer  to  an  action  to  recover  the  loao. 
Erskine  J.  At  present,  I  heueve,  we  all  thkik  t^t  the  plea  is  badj  Ferhws  it  msy 
amount  to  a  special  set-off.  [Cresswell  J.  In  what  manner  Y  The  defendant  does 
not  say  which  way  the  balance  of  the  account  would  be.  Tindal  C.  J.  A  setoff  can 
only  be  maintained  on  axx  aacertained  debt  But  here  the  defwdant  expressly  says 
that  the  debt  is  not  ascertained.] 

(a)  The  following  points  were  marked  for  argument  on  the  part  of  the  plaintiff:— 
"  That  the  several  replications  demurred  to  are  good,  and  that  none  of  the  grounds 
of  demurrer  specially  assigned  are  valid. 

"It  will  also  be  argued  that  the  pleas  of  the  defendant  by  him  secondly,  thirdly, 
fourthly,  and  lastly  above  pleaded,  are  ^1  bad ;  that  tite  second  and  third  pleas  are 
bad  for  t^is,  amongst  other  reasons,  namely,  that  there  is  nothing  illegal,  either  by 
common  or  statute  law,  in  the  said  company  called  *  The  Limerick  Marble  and  Stone 
Company,*  acting  in  the  manner  stated  in  the  said  second  and  third  {deas ;  and  that 
the  third  and  hut  pleas  are  had,  inasmuch  as  tiie  matters  herein  oontained,  namely, 
the  existence  of  complicated  partuOTship  accounts  between  the  plaintiff  and  defendant, 
is  no  answer  to  the  demuid  of  debts  which  became  due  previously  to  the  existence 
the  partnership." 

(h)  When  the  case  was  called  on,  the  learned  serjeant  confined  his  ailment  to 
attacking  the  replications ;  and  upon  his  attention  being  called  by  the  court  to  the 
above  objections  to  the  pteas,  which  had  been  delivered  on  the  part  of  the  plaintiff  to 
the  judges,  he  stated  that  he  was  not  aware  of  them,  and  that  he  had  been  taken  by 
surprise.  Cresswell  J.  observed  that  was  the  fault  of  his  client,  whose  duty  it  was  to 
have  made  inquiry  at  chambers.  Tindal  C.  J.,  however,  added  that  perhaps  the 
defendant  could  not  have  gained  any  information  by  inquiry  at  chambers,  as  the  poioti 
were  only  inserted  in  the  paper-books,  which  were  delivered  to  the  judges.  ChanneU 
Serjt,  for  the  plaintifi^  r^erred  to  Sc(M  v.  ChappdoWt  ant^  voL  iv.  p.  336 ;  2  DovL 
N.  S.  83. 

As  the  court  ultimately  decided  the  case  upon  the  validity  tA  the  jdeas,  the  ufft- 
ment  as  to  the  replications  is  veiy  briefly  reported. 
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The  learned  aerjeant  then  admitted  he  could  not  support  the  third  Mid  fifth  pleas. 

ChaoneU  Serjt,  for  the  plaintiff.  Assuming  that  the  second  and  fourth  pleas  are 
good,  the  replications  to  them  are  sufficient,  as  they  put  in  issue  all  the  facts  which 
those  pleas  set  up  as  constituting  one  defence.  It  an  alleesd  immaterial  fact  is  so 
murad  up  in  a  plea  with  others  which  are  material  that  togeuier  they  form  part  of  the 
whole  defence,  the  plaintiff  has  a  right  to  traverse  the  pleii  in  its  terms.  (Upon  this 
IruKh  of  the  argument  he  cited  Clugas  v.  Fenalum  (4  T.  R.  466),  Biggs  v.  [478] 
Lavrerux  (3  T.  R.  454),  yVayrmll  v.  Reed  (5  T.  R.  599),  Bmism  v.  Theludl  (7  M.  &  W. 
512 ;  9  Dowl.  P.  C.  739),  ITebb  v.  freatherbtj  (I  N.  C.  502  ;  1  Scott,  477),  Sell  v.  7\uMt 
(ante,  vol.  iii.  785 ;  4  Scott,  N.  R.  402),  and  Dmergkr  v.  FeVmvs  (5  Bingh.  248 ;  2  M. 
&  P.  384;  affirmed  in  K.  B.  10  B.  &  C.  826;  in  Dom.  Proc  1  CI.  &  Fin.  39).) 
[Tindal  C.  J.    The  pleas  in  question  comprise  three  separate  allegations :  firsts  that 

plaintiff  had  entered  into  an  illegal  company ;  secondly,  that  the  money  lent  was 
put  of  die  stock  of  such  company ;  and  thirdly,  that  the  money  was  applied  to  illegal 
poipoees  with  the  privity  of  the  plaintiff.  Of  these  three  allegations  two  at  least 
cmtain  each  a  distinct  answer  to  the  action.  If  the  illegal  compuiy  was  not  formed, 
the  fdea  falls  to  the  CTOund.  U  the  money  was  not  lent  for  an  ule^l  purpose,  the 
same  result  would  follow.  These  are  separate  and  distinct  allegations  which  the 
{riaiotiff  has  included  in  his  replication ;  and  as  at  present  advised,  I  should  say  it 
would  be  better  to  see  whether  the  pleas  are  good.J 

The  pleas  cannot  be  supported.  The  facte  which  they  set  out  as  constituting  the 
illegality  of  the  association  arc,  in  terms,  the  same  as  those  mentioned  in  the  bubble 
act  (6  G.  1,  c.  18,  8.  18).  But  that  act  was  repealed  by  the  6  G.  4,  c.  91.  The 
demurrer  admits,  not  the  illegality  of  the  company,  but  merely  the  facts  from  which 
tiw  court  will  decide  whether  or  not  it  was  illegal.  But  the  facts  stated  do  not  shew 
soy  such  ill^ality.  They  merely  disclose  a  method  of  forming  and  dissolving  a  joint 
itoek  partnership  by  trai^erring  stock.  It  is  not  stated  t^t  the  company  acted  as 
a  ovporatioD  in  aay  illegal  way,  or  that  they  affected  to  use  a  corporate  seal  There 
is  nothing  to  shew  die  company  was  illegal  at  common  law ;  B.  v.  »^ehb  (14  East,  406). 

nThe  pleas,  in  substance,  only  state  diat  certain  persons  formed  an  association 
e  purpose  of  trading  in  marble,  and  raised  a  capital  by  shares ;  but  this  is  no 
offence  at  common  law. 

Talfourd  Serjt.  in  reply.  The  second  and  fourth  pleas  disclose  a  sufficiently  good 
ground  of  defence  upon  general  demurrer.  The  grounds  upon  which  the  judgment 
of  this  court  proceeded  in  Ikivergim-  v.  Fellows  are  in  favour  of  the  defendant.  It  was 
there  held  that  the  pretending  to  be  possessed  of  transferable  stock  was  pretending 
to  act  as  a  corporation.  In  this  case  the  pleas  shew  that  the  parties  not  only  pretended 
to  act,  but  did  in  fact  act,  as  a  corporation.  [Cresswell  J.  Dwvergier  v.  rellmes  was 
sffimed  b^  the  King's  Bench  upon  error  (10  B.  &  C.  826).  But  it  is  not  quite  clear 
iiat  the  judgment  of  this  court  was  adopted  to  the  full  extent  Channell  Serjt 
The  judgment  was  indeed  also  supported  in  the  House  of  Lords  (1  GL  &  Fin.  39) ; 
but  upon  quite  different  grounds.]  In  B.  v.  Webb  the  particular  association  was  held 
1^ ;  at  least  the  parties  were  held  not  to  be  liable  to  an  indictment  But  that  was 
UDder  peculiar  circumstances.  And  the  authority  of  R.  v.  W ebb  was  doubted  in  Kind&r 
V.  Taylor  (George  on  Joint-Stock  Companies,  p.  46).  A  question  arose  in  that  case  as 
to  Uie  legality  of  a  company  calling  themselves  the  Real  del  Monte  Mining  Company ; 
aaid  Lord  Eldoii  C.  is  reported  to  have  said,  "The  question  as  to  what  was  assuming 
to  act  as  a  corporate  body,  was  rendered  still  more  important  to  be  decided,  because 
it  was  impossible  to  read  the  6  G.  1,  and  the  clauses  of  exceptions  contained  in  it, 
without  seeing  that  the  legislature  thought  itself  bound  to  except  even  some  l^lly 
ehutered  companies.  The  case  of  ^.  v.  W6bb  was  scanty  in  argument,  [480]  and  the 
eraBmon  law  was  not  considered  in  it  because  that  was  an  indictment  upon  the  statute. 
He  spoln  witii  all  respect  for  Lord  BUlenborougb,  who  had  decided  t^e  case,  and  whose 
meiuny  he  venerated  as  a  law-giver ;  but  he  should  have  been  ^lad  if  his  lordship 
hid  taken  the  trouble  to  state  w&it  was  assuming  to  act  as  a  corporation."  [Cresswell  3. 
Here  the  defendant  has  not  taken  the  trouble  to  state  what  he  means  by  acting  as  a 
corporation.]  It  is  submitted  that  he  has  in  terms  stated  sufficient  to  bring  the  case 
within  the  principle  of  Duvergier  v.  I'aylor.  Lord  Eldon  added,  in  Kinder  v.  Fellovis, 
"  For  many  considerations  it  would  have  been  very  fortunate  if  the  court  had  then 
looked  at  this  as  a  distinct  question,  and  had  been  good  enough  to  declare,  '  this  is 
not  acting  as  a  corporation,  because,  to  act  as  a  corporation,  you  must  act  so  and  to.* 
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It  now,  however,  became  necessary  to  decide,  either  by  legal  judgment  or  by  s 
declaratory  act  of  parliament,  what  ifi  the  meaning  of  presuming  to  act  aa  a  oorporaticH] ; 
and  by  whomsoever  it  was  declared,  not  only  wh^  was  doin^  but  what  had  been 
done,  must  be  attentively  regarded.  It  was  for  this  reason  he  t^ou^^t  the  case  Ol 
R.  V.  fVehb  called  for  further  explanation."  And  his  lordship,  after  oommoitiiig  tqim 
the  6  Q.  1,  stated,  that "  he  was  of  opinion, — and  he  had  taken  some  trouble  to  oonnder 
the  question, — that  if  it  could  satisfactorily  be  made  out  to  a  jury  that  a  party  wu 
opening  books,  raising  a  premium  upon  the  shares,  and  then  took  care  to  get  himself 
out  of  the  scrape,  that  was  an  indictable  offence."  Josephs  v.  Pei»-er  (3  B.  &  C.  639 ; 
3  D.  &  K.  542),  and  Prait  v.  ffntckimson  (15  East,  511^,  are  authorities  to  shew  thst 
a  company  which  professes  to  raise  and  transfer  stock  is  illegal.  [Tindal  C.  J.  When 
th(we  cases  were  decided  the  6  G.  1  was  in  full  force.] 

[481]  The  learned  serjeant  then  proceeded  to  argue  that  the  replications  to  the 
second  and  fourth  pleas  were  bad  for  multi&riousness,  and  as  involving  an  immaterial 
issue.  It  was  immaterial  whether  other  persona  were  associated  with  tho  ]^ntiff 
and  defendant,  as  there  might  be  a  fraudulent  company  oonsisting  of  two  parties  only. 
[Tindat  C.  J.  It  ia  not  very  likely.  The  6  G.  I  seems  to  pcnnt  to  aosociatioiii 
formed  by  great  numbers  of  persons.  Erskine  J.  In  order  to  render  a  paypaatim 
objectionable,  it  is  sufficient  that  it  is  immaterial  ?  Must  it  not  also  tend  to  embinaai 
the  opposite  party  1  That  seems  to  be  the  ground  upon  which  Megil  v.  Green  wu 
decided.]  If  the  contract  was  unlawful  in  its  origin,  the  subsequent  application  d 
the  money  would  make  no  difference ;  Thimmn  v.  tfUd  (11  A.  &  K  453 ;  3  P.  &  0. 
289).  [Cresswell  J.  Suppose  the  money  had  been  originally  lent  for  an  unlawful 
purpose,  and  the  plaintiff  had  repented  and  demanded  back  the  money,  but  had  aft^- 
wanls  sanctioned  its  improper  application.]  If  the  contract  was  ori^nally  unlawful 
he  could  not  recover  the  money.  This  is  an  action  for  money  lent  It  is  a  sufficieiit 
answer  that  it  was  lent  in  furtherance  of  an  illegal  eontraot.  The  subsequent  appSetr 
tion  of  the  money  is  quite  immaterial 

Cur.  adv.  vult 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the  court. 

The  questions  before  us  in  this  case  arise  on  the  replications  pat  in  by  the 
plaintifT  to  the  second,  third,  fourth,  and  last  pleas  of  the  defendant.  Bat  as  the 
third  and  last  pleas  were  abandoned  by  the  defendant  upon  the  argument,  and  as  we 
think  the  second  and  fourth  pleas  are  also  bad  in  point  of  law,  it  will  be  unneoessaiy 
to  say  any  thing  as  to  the  replications :  and  the  second  [482]  and  fourth  pleas  beiiu 
pleaded  in  the  same  form,  the  one  to  the  action  generally,  the  other  to  the  seeona 
count,  it  will  be  necessary  to  consider  the  first  only  of  those  pleas. 

That  plea  is  framed  upon  the  very  words  of  the  statute  6  Gteo.  1,  c.  18,  s.  19.  It 
states  that  the  plaintiff,  and  the  defendant,  and  others,  did  illegally  associate  than- 
selves  together  in  an  illegfd  undertaking,  project,  and  attempt,  tending  to  the  oomnoo 
nuisance,  prejudice,  and  inconvenience  of  the  subjects  of  oar  lady  tiie  Queen  in 
general,  ancl  great  numbers  ot  t^em  in  their  trade  uid  commerce.  It  is  obviouB^  dnt^ 
if  die  pJea  had  stopped  hare,  such  a  gennal  allegation  of  an  illegal  assooation  would 
not  have  been  sufficient,  even  if  the  statute  above  referred  to  had  been  still  in  fores 
and  unrq>ealed  :  and  consequently  the  plea  proceeds  to  describe  the  particular  illegsl 
association  intended,  and  alleges  it  to  consist  in  this,  that  the  plaintiff,  the  defendant, 
and  those  other  persons,  did  act  as  a  corporate  body,  and  pretend  to  be  a  tndinc 
corporation,  under  the  name- of  "  The  Limerick  Marble  and  Stone  Company,"  and  did 
also  then  pretend  to  raise  and  transfer  stock  in  the  said  company,  and  that  the  nid 
stock  consisted  of  50,0001.  divided  into  500  shares  of  1001.,  and  did  pretend  to 
transfer  and  assign  shsros  in  such  stock,  without  l^al  authority  by  act  of  parliament, 
chai'tor  from  the  crown,  or  letters  patent  under  the  great  seal,  or  by  any  lawful 
authority  whatever,  to  warrant  such  acting  as  a  corporate  body,  or  tiie  raising 
transferable  stock,  or  the  transferrins  shares  therein.  Now  assuming,  for  the  sake  d 
argument,  that  this  description  womd  have  been  suffident  to  bring  the  case  within 
the  statute,  yet,  as  that  dause  of  tiie  statute  has  been  expressly  repealed  the 
6  Gea  4,  c  91,  the  question  becomes  this,  whether  sadi  an  illegal  associatioa  ii 
described  on  the  face  of  this  plea  as  to  constitute,  at  common  law,  a  nuisance,  and  to 
[483]  be  indictable  as  such.  The  raising  and  transferring  of  stock  in  a  ccMupsny 
cannot  be  held,  in  itself,  an  offence  at  common  law :  such  species  of  property  wM 
altogether  unknown  to  the  law  in  moient  times ;  nor  indeed  was  it  iQ  usage  sod 
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practaoe  until  a  short  period  antecedent  to  the  passing  of  the  statute ;  as  is  evident 
fnnn  the  preamble  to  the  18tb  section,  which  recites  that  it  is  notorious  that  t^ese 
projectB  and  undertakings,  which  it  is  t^e  object  of  the  clause  to  put  down,  had  been 
eoDtrived  and  practised  within  the  kingdom  since  the  24th  of  June,  1718  ;  evidently 
shewing  that  the  act  was  looking  to  some  grievance  of  late  introduction.  And  as 
Uiat  clause  has  been  repealed,  we  find  no  authority  for  holding  that  an  allegation  that 
the  parties  raised  and  transferred  stock  is  simply,  and  per  se,  without  any  statement 
d  toe  mode  by  which  it  injures  or  defrauds  the  public,  an  indictable  offence  at 
common  law.  And,  laying  that  alle^tion  out  of  the  way,  the  plea  really  states  no 
more,  in  substance,  than  th^  the  plaintiff  and  the  defendant  "andotberpersons"  (which 
ligation  would  be  satisfied  if  there  were  two  <mly  in  addition  to  themselves), 
preteDded  to  act  as  a  trading  corporation,  under  the  name  and  style  of  "The 
Limerick  Marble  and  Stone  (^mpany."  The  plea  states  no  illegal  mode  or  means 
hy  which  they  pretended  to  act  as  a  company,  as,  by  usurping  a  common  seal,  or  the 
Hke ;  nothing  more  is  stated  than  their  assuming  the  style  and  firm  of  a  company. 
It  is  not  even  alleged  that  this  took  place  and  was  carried  on  in  England,  or  within 
the  Queen's  dominions,  which  would  seem  from  the  preamble  to  the  18th  section  of 
the  statute  to  have  been  necessary,  at  least,  to  constitute  an  offence  under  that 
statute. 

The  case  of  Dwjergier  v.  FelUnvs  (5  Bingh.  248 ;  5  M.  &  P.  403)  has  been  cited, 
and  relied  on  as  an  authority  in  point  that  the  mere  [484]  presuming  to  act  as  a 
eorporation  is  of  itself  alone  an  ill^al  act,  and  indictable.  It  should  be  observed, 
however,  that  tJie  plea  in  that  case  did  not  state  simi^y  l^e  fact  of  the  framation  of 
s  in«tended  corporate  body,  but  the  formation  of  it  for  a  purpose  confessedly  illegal, 
nunely,  the  purpose  of  enjoying  the  benefit  of  certtun  letters  patent,  by  tJie  condition 
annexed  whereto  the  letters  patent  were  to  become  void  if  assigned  to  more  than  five 
persons.  And  this  is  the  precise  ^und  upon  which  the  judgment  was  affirmed  both 
m  the  court  of  King's  Bench  and  in  the  House  of  Lords,  where  the  case  was  removed 
hy  writ  of  error ;  not  to  mention  also,  that,  in  the  plea  of  the  defendant  in  that  case, 
BO  much  of  the  detail  and  management  of  the  pretended  company  was  stated  as  might 
perhaps  be  sufficient  to  shew  a  project  which  would  necessarily  operate  to  the  fraud 
and  deceit  of  the  subjects  of  this  kingdom. 

It  is  enough,  however,  to  say,  on  the  present  occasion,  that  there  is  an  absence 
in  this  plea  of  any  statement  of  facts  from  which  m  illegality  at  common  law  is 
necessarily  to  be  inferred ;  and,  unless  such  common  law  offence  appear  sufficiently 
stated  on  the  plea  itself,  we  are  not  to  infer  it. 

We  think,  tJierefore,  the  second  and  fourth  pleas  are  also  bad,  and  that  judgment 
on  the  four  special  pleas  must  be  given  for  the  plaintiff. 

Judgment  for  we  plaintiff. 


[48Q  Sir  Wiluah  Henry  Richardson,  Knight,  v.  Hbnry  Kensit 
THZ  Younger.   Feb.  8,  1843. 

[S.  C.  6  Scott,  N.  E.  419 ;  12  L.  J.  C.  P.  154 ;  7  Jur.  856.    For  subsequent 
proceedings  see  6  Man.  &  G.  712.] 

Bj  the  custom  of  a  manor  a  fine  was  due  on  the  admittance  of  a  remainder-man, 
whether  admitted  at  the  same  time  as  the  tenant  of  the  particular  estate,  or  during 
the  continuance  of  such  estate.  A.,  a  copyholder  in  fee  of  the  manor,  devised 
certain  copyhold  premises  to  B.  for  life,  remainder  to  C,  and  D.,  his  wife,  for  life, 
with  benefit  of  survivorship,  remainder  to  K  for  life,  remainder  to  F.  in  fee.  B.  was 
admitted,  paying  a  fine  of  full  two  years'  value,  and  died.  The  custom  gave  to  the 
lord,  upon  the  admittance  of  C.  and  D.,  three  years'  value,  for  a  fine  and  a  half 
(treating  the  wife,  D.,  as  the  party  next  in  remainder),  half  a  fine,  being  one  year's 
value,  from  K,  and  a  quarter  of  a  fine,  being  half  a  year's  value,  from  F. :  Held, 
the  mode  of  assessing  the  fine  was  reasonable ;  but — Held,  also,  t^t  the  fine, 
having  heen  calculated  without  making  a  deduction  for  repairs,  was  unreasonable. 

Assumpsit  brought  by  the  lord  of  the  manor  of  Cfaipping-Bamet-and-East-Barnet^ 
MTtain  reasonable  fines,  allied  to  have  been  duly  assessed,  and  to  be  due  and 
payalde  from  the  defendant  to  we  plaintiff,  for  and  upon  the  admittance  of  the  defen- 
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dant,  according  to  the  usi^  and  custom  of  the  said  manor,  into  divers  copybold 
tenements,  with  the  appurtenances,  within  and  parcel  of  the  said  manor,  into  which 
the  defendant  had,  by  the  plaintiff,  before  then,  and  whilst  the  plaintiff  was  lord  <rf 
the  said  manor,  been  admitted,  according  to  the  uanAe  and  custom  of  the  said  manor, 
to  hold  the  same,  with  the  appurtenances,  to  the  defendant  as  tenant  in  reminder,  in 
fee,  by  copy  of  court-roll,  at  the  will  of  the  lord  of  the  said  manor,  according  to  tJie 
custom  of  the  said  manor. 

The  defendant  pleaded  non  assumpsit ;  whereupon  issue  was  joined. 

The  cause  came  on  to  be  tried  before  Tindal  C.  J.,  at  the  sittings  for  Middlesex, 
after  Michaelmas  term,  1841,  when  a  verdict  was  found  for  the  plaintiff  for  the 
damages  laid  in  the  declaration,  subject  to  the  opinion  of  the  court  on  the  following 
case,  with  liberty  for  the  court  to  draw  such  inferences  as  a  jury  might  draw;  and  it 
was  referred  to  J.  A.,  Esq.,  barrister  at  law,  to  ascertain  and  [486]  state  the  amount 
of  the  annual  value  of  Uie  copyhold  premises  mentioned  in  the  pleadings,  and  all 
questions  touching  the  same,  and  any  deductions  or  deduction  claimed  by  the  defen- 
dant as  proper  to  be  made  in  respect  of  such  premises :  imd  it  was  ordered  that  the 
arbitrator,  if  required  by  either  party,  should  state,  upon  the  face  of  his  award,  tiie 
finding  as  well  as  the  principle  of  such  finding,  and  tjiat  such  award  should  be  intro- 
duced into  the  special  case : — 

Case. 

Before  and  at  the  time  of  the  admittance  of  the  defendant  and  others  as  tenants, 
as  hereinafter  mentioned,  the  plaintiff  was  the  lord  of  the  manor  of  ChipptDg-Ba^le^ 
and-East-Bamet,  in  the  county  of  Herts,  and  still  is  lord  of  the  said  manor. 

Thomas  Balshaw,  being  tenant  in  fee,  according  to  the  custom  of  the  said  manor, 
of  three  houses,  and  a  close  of  land,  within  and  parcel  of  the  said  manor,  b^  his  will, 
duly  executed  on  the  25th  of  February  1830,  devised  the  same  to  Amy  Lmcoln  ior 
her  life,  with  remainder  to  Henry  Kensit,  and  Sarah  Kensit^  his  wife,  dnring  tlmr 
lives,  or  to  the  survivor  of  them,  and,  at  their  deoease,  to  Susannah  Sophia  (in  uie  will 
called  Susannah)  Kensit,  their  daughter,  during  her  life,  and,  at  her  decease^  to  tlie 
defendant  in  fee. 

T.  Balshaw,  being  such  tenant  as  aforesaid,  died  on  the  1.5th  of  March  183(^ 
without  having  altered  or  revoked  his  said  will ;  and  at  a  court  held  on  the  1 3di  of 
April  1830,  his  death  and  his  said  will  were  presented,  and  the  said  A.  Lincoln  was 
admitted  tenant  to  the  said  premises,  and  paid  for  a  fine  401.,  as  for  two  years'  value 
thereof  at  that  time. 

A.  Lincoln  died  on  the  11th  of  April  1834. 

At  a  court  held  the  17th  of  April  1838,  the  said  H.  K.  the  elder,  and  Sarah  bia 
wife,  Susannah  Sophia  their  [487]  daughter,  and  the  defendant,  were  admitted  tenants, 
according  to  their  estates  and  interests,  under  the  said  will  The  entry  on  the  court- 
roll  of  the  admittance,  after  reciting  the  will  of  T.  Balshaw,  his  death,  and  t^e  admit- 
tance and  death  of  A.  Lincoln,  proceeds  as  follows :  "  Now  to  tiiis  court  come  the  said 
H.  Kensit  the  elder,  in  his  own  person,  and  the  said  S.  Kensit,  his  wife,  and  Susannah 
Sophia  (in  the  said  will  called  Susannah)  Kensit,  spinster,  by  the  said  H.  Kensit  the 
elder,  their  attorney,  and  the  said  H.  Kensit  the  younger,  in  his  own  person,  and 
humbly  pray  of  the  lord  of  the  said  manor,  severally  and  respectively,  to  be  admitted 
tenants  to  the  premises  whereof  the  said  T.  Balshaw  died  seised  as  aforesaid,  according 
to  their  several  and  respective  estates  and  interests  therein,  under  and  by  ^-irtue  of  the 
said  will  of  the  said  T.  Balshaw  deceased.  To  whom  the  lord  of  the  said  manor,  by 
his  said  steward,  doth  grant  the  same  and  deliver  them,  severally  and  respectively, 
seisin  thereof,  by  the  rod, — to  the  said  H.  Kensit  the  elder  and  H.  Kensit  the  younger, 
in  their  own  persons,  and  the  said  S.  Kensit  and  Susannah  S.  Kensit,  by  the  said 
H.  Kensit  the  elder,  their  attorney, — to  have  and  to  hold  the  premises,  unto  the  aid 
H.  Kensit  the  elder  and  Sarah  his  wife,  for  and  duriiu;  the  term  of  their  lives,  and  tho 
life  of  the  survivor  of  them,  and,  from  and  after  the  decease  of  the  survivor  of  them, 
unto  the  said  Susannah  S.  Kensit  for  and  during  the  term  of  her  life,  and,  from  and 
after  the  decease  of  her  the  said  Susannah  S.  Kensit,  unto  the  said  H.  Kenrit  Uw 
younger  (the  defendant),  his  heirs  and  assies  for  ever,  by  the  rod,  at  the  will  of  the 
lord,  and  according  to  the  custom  of  the  said  manor,  by  the  yearly  rent  of  lOd.,  fealty, 
suit  of  court,  customs,  and  other  services  due,  and  of  right  accustomed.  And  the 
homage  aforesaid,  on  their  oaths,  present  that  the  premises  aforesaid  are  of  the  amiiisl 
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nlue  of  201.  And  the  fines  payable  to  the  lord  were  thereupon  asscsaed  [4S8]  iu 
nuuiner  foUowine,  that  is  to  say,  the  sum  of  601.  for  the  estate  and  interest  of  the  said 
E  Kencdt  the  eraer  and  Sarah  his  wife,  l^e  sum  of  lOL,  the  fine  for  the  estate  and 
interest  of  tiie  said  Susannah  S.  Kensit,  and  the  sum  of  5L,  the  fine  for  the  estate  and 
interest  ctf  the  said  H.  Keiisit  the  younger  (the  defendant) ;  and  the  said  parties  were 
aocordingly,  in  manner  and  form  aforesaid,  admitted  tenants  to  the  said  hereditaments 
and  premises  ;  but  their  fealty  was  respited  untiV' 

The  case  then  set  out  numerous  extracts  from  the  court-rolls,  which  were  relied 
spon  on  the  part  of  the  pltuntiff,  as  shewing  that,  by  the  custom  of  the  manor,  a  fine 
was  payable  on  the  admittance  of  a  remainder-man,  and  also  as  shewing  that  the  mode 
and  principle  upon  which  the  fines  had  been  assessed  uptm  each  successive  remainder- 
man in  this  paiticular  cas^  were  reasonable.  The  instances  given  are  fully  commented 
apon  in  the  argument  and  in  the  judgments 

The  arbitrator  made  the  following  award,  under  the  order  of  referonoe  before 
moitaoned : — 

"  I  find,  award,  and  state,  that  the  improved  annuid  value  of  the  said  copyhold 
premises,  on  the  I7th  day  of  April,  1838,  was  161.  8s.  Id.  And,  at  the  request  of 
the  plaintiif,  I  fiuther  state,  that  in  ascertaining  the  said  annual  value,  I  have  made 
the  following  deductions  and  do  other,  that  is  to  say,  Is.  1  Id.,  which  I  find,  and  state, 
to  be  a  quit-rent  jpayable  to  the  lord  for  and  in  respect  of  the  said  premises,  and  also 
4L  10s.,  which  I  find,  award,  and  state  to  have  been  at  that  time,  and  still  to  be,  the 
aawunt  of  the  annual  costs  and  expenses  of  repairs  necessary  to  be  done  to  the  said 
cottages  annually,  in  order  to  keep  them  in  tenantable  repair.*' 

It  is  agreed  that  the  court  shall  be  at  liberty  to  draw  any  such  oonclnsions  of  fact, 
tt  to  the  existence  or  non-existence  of  any  special  custom  within  the  [480]  manor,  as 
they  may  think  the  jury  ought  to  have  drawn. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiff  is  enticed  to 
recover  in  this  aotacm  tiie  said  sum  of  6L  If  the  court  shall  Iw  of  opinion  t^t  the 
I^tiff  is  so  enticed,  then  Uie  verdict  is  to  be  entered  for  tiie  plaintifi^  with  5L 
dunages,  and  costs  of  suit :  but  if  the  court  shall  be  of  a  contrary  opinion,  then  a  non- 
soit  is  to  be  entered  (a). 

(a)  The  points  marked  for  argument  were  as  follows : — 

For  the  plaintiff.  First— Whether  the  extracts  from  the  court-rolls  set  out  in  the 
ease  are  sufficient  evidence  of  the  existence,  in  the  manor  of  Chipping-6arnet-and-East- 
Bomet,  of  a  custom  for  the  payment  of  a  fine  by  a  remainder-man  on  his  admittance 
to  a  copyhold. 

Secondly — Whether  the  fine  assessed  by  the  lord,  as  stated  in  the  case,  was  a 
reasonable  fine. 

For  the  defendant.  That  no  fine  is  duo  from  him  to  the  lord  of  the  manor,  and 
that  t^e  assessment  is  bad.  The  admittance  of  Amy  Lincoln,  the  tenant  for  life, 
operated  as  an  admittance  of  those  in  remainder. 

The  defendant's  admittance,  whether  necessary  or  not,  would  not  of  itself  create  a 
ri^t  to  a  fine  not  otherwise  due  (Barna  v.  Cock,  3  Lev.  308).  He  was  admitted  only 
in  respect  of  a  remote  remainder,  and  is  not  in  any  view  liable  to  a  present  fine.  A 
fall  fine  having  been  received  on  the  admittance  of  Amy  Lincoln,  as  tenant  for  the 
particular  estate,  no  fine  can  properly  be  claimed  on  the  admittance  of  the  remainder- 
mao.  If  any  fine  can,  on  the  admittance  of  such  remainder-man,  be  demanded,  a  full 
fine  cannot  be  demanded  from  him,  or  from  those  in  remainder,  nor  can  fines  be 
claimed  on  their  admittance  during  his  life,  on  the  scale  of  a  full  fine. 

A  full  fine  means,  at  the  very  utmost,  two  years'  improved  value ;  here,  the  full 
fine  was  estimated  as  on  201.  per  annum  improved  value,  whereas  the  improved  value 
was  only  I6L  8s.  Id.  per  annum.  Three  years'  improved  value,  at  201.  per  annum^  are 
auessed  as  the  fine  on  the  admittance  of  Mr.  Henry  Kensit  the  elder  and  his  wife. 

The  plaintiff's  claim  is  informal  in  law,  imless  it  appear  that  there  is  a  special 
castom  in  this  numor, — that  after  a  tenant  for  life  has  been  admitted  and  paid  a  full 
bie,  the  remainder-man  is,  on  admittance,  also  liable  to  a  full  fine,  and  those  in  succes- 
nve  remainder  on  him,  if  admitted  during  his  life,  are  also  liable  aa  such  admittance, 
the  first  in  succession  to  him,  to  half  a  full  fine ;  ihe  next  to  a  fourth  of  a  full  fine ; 
and  so  ou.    No  such  special  custom  is  shewn. 

The  assessment  is  also  ill,  in  being  on  the  premises  generally,  and  not  on  each 
tMwment  separately. 
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[490]  The  case  was  argued  in  Hilary  term  last  (Jan.  19th,  before  Tindal  C  J., 

Erskine  and  Cresswell  JJ.). 

Bompas  Serjt.  for  the  pl^ntifiT.  The  questions  in  this  case  are ;  firsts  whether  the 
lord  of  the  manor  is  entitled  to  call  upon  the  remainder-man  to  be  admitted  and  to 
pay  a  fine ;  and,  secondly,  whether  the  fine  demanded  on  this  occasion,  was  reasonable. 

With  regard  to  the  first  point,  it  may  be  conceded  that  primft  facie  an  admittance 
to  a  particuuir  estate  will  be  an  admittance  to  the  remainder ;  and  it  lies  therefore 
upon  the  plaintiff  in  this  case,  the  lord  of  the  manor,  to  shew  that  he  by  the  cnstom 
of  the  manor,  entitled  to  a  fine  on  the  admittance  of  a  remainder-man ;  The  Deem  and 
Chapter  of  Ely  v.  Caidecott  (8  Bingh.  439  ;  1  M.  &  Scott,  633).  Such  a  custom,  how- 
ever, is  undoubtedly  good ;  Doe  d.  Wliiibread  v.  Jmney  (5  East,  522).  And  the 
extracts  from  the  court-rolls,  notwithstanding  some  slight  variations  in  the  sums, 
which,  in  all  probability,  might  easily  be  accounted  for,  shew,  that  in  this  manor  the 
custom  was,  that  the  remainder-man  should  pay  on  admission  half  the  fine  that  had 
been  paid  by  the  tenant  of  the  particular  estate ;  and  the  next  remainder-man  half  the 
fine  80  paid  by  his  predecessor.  The  cases  of  Slwppard  v.  Woodford  (5  M.  &  W.  608) 
and  Wilson  v.  Hmre  (2  K  &  Ad.  350,  10  A.  &  £.  236,  2  F.  &  D.  659)  shew  that  such 
a  principle  of  oaloulatiou,  when  warranted  by  custom,  is  unobjecUonable.  As  to  the 
reasonableness  of  the  fine,  the  oalcuhition  has  been  made  with  reference  to  the  full 
value  of  the  premises  at  the  time  of  the  testator's  death ;  but  the  defendant  contends 
that  deductions  should  be  made  in  respect  of  repairs  and  other  matters.  There  is  no 
authority  for  [491]  making  such  deductions.  In  Halton  v.  Hassell  (2  Stra.  1042)  it 
was  held  that  fines  were  to  be  set  according  to  the  improved  value  (see  Sin^son  v. 
Clayton,  4  New  Ca.  758,  6  Scott,  469).  In  Grant  v.  Jstle  (2  DougL  722,  724,  d.)  the 
rule  seems  to  have  been  laid  down  by  Lord  Loughborough  that  deductions  were  only 
to  be  made  in  respect  of  quit  rents.  (The  learned  serjeant  also  referred  to  1  Watk. 
Copyh.,  316;  Com.  Dig.,  tit  Copyhold  (H.  4).)  It  cannot  be  assumed  that  the 
premises  will  ^et  out  of  repair,  as  it  is  as  much  the  duty  of  the  tenant  to  keep  them 
in  repair  as  it  is  to  attend  the  lord's  court 

Channell  Serjt  (with  whom  was  J.  Henderson)  for  the  defendant  It  is  submitted, 
first,  that  the  custom  set  up  in  this  ease  is  unreasonable ;  secondly,  if  it  be  not  so,  that 
it  is  not  established  in  fact ;  aad  thirdly,  that  the  value  of  the  premises  is  taken  at 
too  high  a  rate,  by  not  allowing  deductions  for  repairs. 

First,  where  a  fine  is  arbitrary,  the  court  will  consider  it  unreasonable  if  it  exceed 
two  years'  purchase  ;  and  though  that  rule  is  not  applicable  where  the  fine  is  payable 
by  custom,  stiU  there  is  no  case  where  a  fine  has  been  supported  which  has  been 
based  upon  such  a  calculation  as  the  present.  In  Sh^pard  v.  Woodford^  and  Wii«m  r. 
Eoare,  the  argument  was,  that  the  trustees  took  a  new  estate  ;  but  here,  according  to 
the  ordinary  rule  of  law,  the  remainder-man  is  in  upon  the  admittance  of  the  tenant 
for  life,  and  mi^ht  have  maintained  ejectment  on  that  admittance.  A  fine  of  401.  was 
paid  by  Amy  Luicoln,  the  tenant  for  life ;  and  751.  is  now  further  claimed  by  the  lord ; 
t^t  is,  60L  from  Hennr  Kensit  the  elder  and  his  wife,  101.  from  Susannah  Kennt^ 
and  61.  from  the  defendant^  making  in  all  tiie  sum  of  [W2]  1151.  payable  as  a  fine 
upon  the  whole  corpus  of  the  estate,  which  amounts  to  five  years  and  three  quartm^ 
improved  value.  But  a  fine  never  could  reach  that  sum  on  the  computation  in  Sheppard 
V.  Woodford  and  Wilson  v.  Hoare.  According  to  those  cases,  a  fine  never  ought  to 
reach  four  years'  purchase,  though  it  may  exceed  two.  The  fine,  therefore,  is 
unreasonable. 

Secondly,  a  custom  is  to  be  construed  liberally,  in  favour  of  the  tenant,  and 
strictly,  against  the  lord.  Watk.  Copyh.,  60.  There  is  no  other  evidence  of  reputa- 
tion in  the  case  than  what  is  contained  in  the  court-rolU ;  which,  although  receivable, 
are  not  entitled  to  much  weight  And  the  entries  thereon  only  amount  to  evidence  of 
the  fact  that  fines  have  been  paid  on  the  admittance  of  a  tenant  for  life,  and  also  of  a 
remainder-man ;  but  such  fines  may  have  been  taken  on  the  principle  of  apportionment 

Thirdly,  the  amount  ol  the  fine  is  at  any  rate  unreasonable  in  respect  cX.  tiie  aonusl 
value  claimed.  The  rule  in  HtUtoa  v.  Hassell  is  not  disputed ;  but  the  term  "impt)ved 
value "  there  used,  must  be  taken  to  mean  improved  annual  valne ;  that  is,  the  sinn 
at  which  the  property  would  let  by  the  year.  No  deduction  is  asked  in  tlus  case  in 
respect  of  ornamental  repairs,  but  only  of  such  repairs  as  would  render  the  premises 
wind  and  water-tight,  such  as  a  tenant  might  do,  and  deduct  from  his  rent  It  is 
said  that  a  copyhold  tenant  is  as  much  bound  to  repair  as  to  attend  his  lord's  court ; 
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bat  that  is  not  correct  with  regard  to  a  oopyholder  in  fee  who,  it  is  submitted,  is  not 
reqwnsible  for  permissive  waste.   Cruise's  Digest^  tit  Copyhold,  ch.  3,  sect  16  (p.  399, 

3d  ed.). 

Bompas  Serjt.  was  heard  in  reply. 

Cur.  adv.  vult 

f43S]  TiNDAL  0.  J.  now  delivered  the  judgment  of  the  court, 
n  this  case  the  plaintiff,  the  lord  of  the  manor  of  Chipping-Bamet-and-East^Bame^ 
on  the  17th  of  April  1838,  admitted  the  defendant,  as  tenant,  to  a  certain  copyhold 
tenement,  within,  and  parcel  of,  that  manor,  to  which  he  prayed  to  be  admitted  as 
tenant  in  remainder  in  fee,  and  upon  such  admission  the  lord  claimed  a  fine  of  51. 

It  appears  upon  the  special  case,  that  Thomas  Balshaw,  being  tenant  in  fee  aocord- 
iug  to  the  custom  of  the  muior,  devised  ike  tenement  in  question  to  Amy  Lincoln  for 
her  life,  remainder  to  Henry  Kensit  and  Sarah  his  wife,  during  their  lives  and  the  life 
of  the  survivor,  remainder  to  Susannah  Sophia  Kensit,  their  daughter,  for  life, 
remainder  to  the  defendant  in  fee. 

After  the  death  of  the  testator,  in  1830,  Amy  Lincoln  was  admitted  tenant,  and 
paid  401.  for  a  fine,  as  for  two  years'  value  of  the  premises  at  that  time,  and  died  in 
1834.  And  on  the  17th  of  April,  1838,  the  severtJ  persons  who  claimed  under  the 
will,  in  remainder,  came  to  Ae  lord's  court,  and  prayed,  severally  and  respectively,  to 
be  admitted,  as  tenauts,  to  the  premises ;  and,  after  a  presentment  by  the  jury  tjiat 
the  premises  were  of  the  annual  value  of  201.,  those  several  persons  were  admitted  to 
tiie  respectiTe  estates  in  remainder,  under  the  said  will.  The  fines  were  then  assessed 
as  follows ;  viz.,  60L  for  the  estate  and  interest  of  Henry  Kenut  the  elder,  and  Sarah, 
his  wife ;  lOL  for  the  estate  and  interest  of  Susannah  Sophia  Kensit ;  and  51.  for  the 
estate  and  interest  of  the  defendant 

Upon  this  state  of  facte,  two  questions  were  made  upon  this  special  case ;  first, 
whether  the  extracts  from  the  court-rolls  are  sufficient  evidence  of  the  existence  of  a 
custom  in  the  manor  for  the  payment  of  the  fine  by  a  [494]  remaioder-man  on  admit- 
tance to  a  copyhold  ;  secondly,  whether  the  fine  assessed  is  a  reasonable  fine. 

Upon  the  first  and  general  question,  we  cannot  entertain  any  doubt  but  that^  by 
&e  custom  of  this  manor,  a  fine  is  due  on  the  admittance  of  a  remainder-man,  whether 
be  pray  his  admittance,  and  is  admitted  at  the  same  time  as  the  tenant  of  the 
parl3cdar  estate,  or  whether  his  admittance  take  place  during  the  oontinuanoe  of  such 
estate.  The  extracts  from  the  court-rolls  furnish  numerous  and  repeated  instances  of 
mch  admittances,  aad  of  payment  of  fines  thereon,  and  no  instances  to  negative  such 
custom. 

It  is  the  second  question  upon  which  the  real  dispute  between  the  parties  arises, 
viz.,  whether  this  is  a  reasonable  fine,  first,  with  respect  to  the  mode  and  principle 
upon  which  it  has  been  assessed  upon  each  successive  remainder-man ;  and,  secondly, 
with  respect  to  the  principle  upon  which  the  annual  value  of  the  premises  has  been 
ascertained. 

The  principle  on  which  the  assessment  has  been  made  upon  the  tenant,  of  the 
SQCoessive  estates  in  remainder  is,  to  claim  a  fine  amounting  to  a  full  two  years'  value 
from  the  tenant  who  takes  the  immediate  estate;  but  as  upon  this  occasion  the 
hosband  and  wife  were  jointly  admitted  for  their  lives  and  the  life  of  the  survivor,  to 
consider  the  admittance  of  the  wife  as  an  admittance  of  one  next  in  remainder,  and  to 
chum  on  their  joint  admittance,  a  fine  and  a  half,  or  601 ;  to  chum  a  fine  of  half  the 
amoant  of  tihat  on  tke  wife's  admittance  on  the  admittance  of  Susannah  Sophia  Kendt 
tbe  next  in  reminder,  that  is,  a  fine  of  101. ;  and  to  claim  a  fine  of  half  that  amount 
00  the  admittance  of  the  defendant,  treating  him  as  the  fourth  in  remainder. 

Now  whether  this  mode  or  principle  of  assessing  the  fine  with  reapect  to  tenant 
for  life  and  remainder-man,  is  a  mode  which  will  bind  the  tenant,  must  be  determined 
by  reference  to  the  custom  of  the  manor ;  and,  [496]  amongst  the  extracts  from  the 
rolls,  there  are  instances  in  which  a  tenant  in  fee  has  surrendered  to  the  use  of  himself 
lot  hfe  with  remainder  to  J.  S.,  and  where  the  tenant  and  the  remainder  man  have 
been  admitted  on  this  surrender,  and  the  remainder-man  has  paid  half  the  fine  which 
was  paid  to  the  lord  on  the  original  admittance  of  the  surrenderee ;  some  in  which  the 
tenant  for  life  has  been  first  admitted,  and  the  remainder-man  at  a  subsequent  period ; 
some  in  which  husband  and  wife  have  been  admitted  on  the  surrender  of  the  husband, 
on  whidi  occasion  ike  wife  has  paid  half  the  fine  which  the  husband  ^d  on  his 
mgiiul  admittance ;  and,  althougn  in  some  of  these  instances  the  fine  paid  upon  tiie 
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remainder-man's  admittance  has  not  been  the  precise  haXi  of  the  amount  of  that  psid 
on  the  admittance  of  the  tenant  of  the  particuW  estate,  being  in  some  instances  rather 
more,  and  in  some  rat'her  less,  yet  we  do  not  think  such  variations,  which  at  this 
distaiice  of  time  it  may  be  difficult  to  account  for,  ought  to  prevent  us  from  drawing 
the  inference  which  we  do  draw,  that  there  exists  a  custom  m  this  manor  of  claiming 
a  fine  on  the  admittance  of  the  remainder-man,  to  the  extent  of  half  the  fine  claimed 
on  the  admittance  of  the  tenant  of  the  particular  estate  (a)' ;  and,  unless  upon  general 
grounds  of  law  it  would  be  unreasonable  to  extend  such  calculation  beyond  the 
admittance  of  the  first  remainder-man,  we  hold  the  mode  of  calculation  adopted  in  the 
present  case  to  be  reasonable.  The  cases  of  Sheppard  v.  Woodford  {5  M.  &  W.  608) 
and  WiUon  v.  Hoare  (c),  recognise  the  reasonableness,  in  point  of  law,  of  a  custom 
existing  in  a  manor,  to  claim,  upon  the  admittance  of  several  joint-tenants,  a  full  fine 
for  the  first,  half  that  fine  for  the  second,  and  a  half  of  that  half  for  the  tiiird,  [^0] 
and  so  on :  and  we  think  the  same  mode  of  calculation  may  reasonably  be  held  to 
apply  to  the  case  of  remainder-men,  where  there  is  a  custom  in  the  manor,  that  after 
the  first  tenant,  tiie  next  remainder-man  shall  pay  a  half  fine. 

The  second  question  which  has  been  raised  as  to  the  reasonableness  of  this  fine,  i^ 
whether  the  deduction  for  the  repairs  ought  to  be  allowed  by  the  lord  or  not.  The 
rule  laid  down  by  law  has  always  been  taken,  at  least  since  the  case  of  HaJton  v.  HasseU 
(2  Stra.  1042),  to  be  this — two  years  improved  value  of  the  land,  deducting  quit-rents. 
What  is  the  improved  value  of  the  premises,  is  therefore  the  question.    If  they  are 
let  at  a  fair  rent  to  a  tenant,  the  rent  which  he  pays  to  his  landlord  will  be  the  best 
evidence  of  the  improved  annual  value.    This,  indeed,  appears  to  have  been  taken  for 
granted  by  tiie  court  in  Uie  case  of  Dmo  v.  Golding  (Cro.  Cfar.  196).    And  if,  upon  such 
lettinj^  the  tenant  undertakes  to  keep  the  premises  in  repair,  such  tenant,  when  he 
agrees  to  pay  the  rent^  must  have  tt^en  into  his  calculation  the  annual  expenditure 
which  the  repairs  will  cost  him,  and  will  pay  so  much  less  to  Uie  landlord  as  such 
estimated  annual  repairs  will  amount  to.    In  such  case,  therefore,  the  amoimt  of  the 
annual  repairs  would  virtually  and  substantially  be  deducted  out  of  the  value ;  that 
is,  the  rent,  which  is  the  evidence  of  such  value,  is  not  ascertained  and  arrived  at 
without  making  such  deduction.    So,  again,  if  the  premises  are  kept  in  the  landlord's 
own  hand,  in  estimating  the  value  which  the  premises  are  of  to  him,  it  seems  to  us 
that  the  same  process  must  be  resorted  to,  and  that  one  of  the  data  of  the  calculation 
of  actual  value  must  be,  an  allowance  for  the  ordinary  annual  expenditure  necessary 
to  keep  the  premises  in  tenantable  rejpair.    It  is  not  so  proper,  [tiTT}  however,  as  it 
a{^earB  to  us,  to  call  this  a  deduction  from  the  annual  value,  as  to  consider  it  as  a 
necessary  allowance  to  be  made  in  calculating  the  amount  of  that  annual  value :  and 
we  understand  the  finding  of  the  arbitrator  to  amount  to  that  and  nothing  more. 
When  the  arbitrator  to  whom  the  question  was  referred,  finds  the  annual  value  to  be 
16L  8s.  Id.,  we  understand  him  to  mean  that  such  sum  would  be  the  amount  of  the 
improved  rent  which  a  lessee  would  pay  if  he  took  the  repairs  upon  himself ;  or  such 
value  as  the  owner  of  tbe  copyhold  would  derive  from  the  premises,  if  the  premises 
were  in  his  own  occupation,  or  if  he  le'  them  and  repaired  them  himself  (a)*.    And  we 
think  the  real  amount  of  the  beneficial  value  to  the  tenant  of  the  copyhold,  amounts 
to  that  sum,  and  no  more. 

Thinking,  therefore,  that  the  sum  of  201.,  which  has  been  assessed  as  the  improved 
annual  value,  is  too  large,  we  are  of  opinion  that  the  fine  claimed  is  unreasonable; 
and  we  therefore  direct  a  nonnsuit  to  be  entered. 

Judgment  of  nonsuit. 

(ay  Vide  Peter  v.  Kendal,  6  B.  &  C.  703. 

(c)  10  A.  &  £.  236 ;  2  P.  &  D.  669.    And  see  2  E  &  Ad.  350. 

(a)'  If  the  rent  were  taken  without  any  deduction  for  repairs,  the  five  years'  sod 
a  half  fine,  receivable  in  this  manor,  might  amount  to  1151.  upon  a  rental  of  20L, 
although  the  occupier  paid  to  his  landlora,  the  copyholder,  only  31.  a  year,  18L  being 
kept  back  for  repairs.  In  such  a  case  the  fine  would  greatly  exceed  the  vidne  of  the 
fee  simple. 
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[4961  Parkbr  «.  MAitcHANT  AND  Oth&rr.  Stkbs  V.  Same.  Same  v.  Duks  and 
Otbibs.  Same  v.  Holhah  and  Otherh.  Same  v.  Knioht  and  Others. 
1843. 

[S.  C.  6  Scott^  N.  B.  485;  12  L.  J.  C.  P.  170.    See  S.  C.  1  Y.  &  C.  C.  C.  290; 
62£.  R  893;  2  Y.  &  G.  G.  C.  279;  63E.  R.  123;  1  Ph.  356;  41  E.  R.  667.] 

Devise  in  a  wDl,  anterior  to  the  1st  of  January,  1838  (vide  post,  503  (c)),  as  follows ; 
— "  As  to  my  messuages,  lands,  tenements,  and  real  estate,  I  devise  unto  A.  and  his 
heirs,  Whit^re  and  Blackacre,  and  all  other  my  messuages,  lands,  tenements,  and 
hereditaments  which  may  not  be  herein  particularly  described  or  mentioned.  And 
I  do  further  hequea^  to  my  wife  all  my  jewels,  plate,  &c.  and  other  goods,  chattels, 
and  effects  whatsoever,  as  her  own  goods  and  chattels  for  ever,  and  appoint  her  sole 
executrix,"  Ac.  At  the  date  of  the  will,  and  at  his  death,  the  testator  was  possessed 
of  certain  leaseholds,  but  had  no  other  real  estates  than  Whiteacre  and  Blackacre. 
Held,  that  the  leaseholds  did  not  pass  to  A. 

The  following  case  was  submitted  for  the  opinion  of  the  judges  of  this  courts 
porsnant  to  an  order  made  on  the  hearing  of  the  above-mentifwied  causes,  on  furtJier 
directions,  by  Sir  J.  L.  Knight  Bruce,  v.  G.,  bearing  date  the  8th  of  March,  1842 
(see  Parker  v.  Marchant,  1  Y.  &  Coll.  290). 

Robert  Parker,  Esq.,  was,  at  the  date  of  his  will  hereinafter  set  forth,  seised  and 
possessed  respectively  of  the  following  real  uid  leasehold  properties,  and  of  no  other 
real  or  leasehold  property,  that  is  to  say : 

Real  Property.  A  freehold  messuage  or  tenement  and  farm  called  the  Great 
Lodge  of  Otford  Park,  together  with  the  bams,  &c.  and  appurtenances  thereto 
belonging,  and  twenty-one  several  closes,  &c.  A  freehold  messuage  or  tenement  and 
farm  caUed  the  Place  Farm,  together  with  the  granary,  &&,  imd  the  ruins  of  the 
ancient  castle  and  pi^ce  of  Otford,  yards,  &c.,  and  appurtenances  thereunto  belonging, 
and  twenty-seven  \jSKf\  closes,  &c.,  all  which  said  several  messuages,  &c.,  with  the 
appurtenances  are  situate,  &c.,  in  the  several  parishes,  villages,  or  hamlets  of  Otford 
and  Kemsing,  or  one  of  them,  in  the  county  of  Kent  A  freehold  plot  or  parcel  of 
ground,  together  with  the  messuage,  &c.  thereon  erected  and  built,  being  No.  18  in 
Catherine  Place,  in  that  part  of  the  parish  of  Walcot,  in  the  county  of  Somerset, 
which  lies  without  the  jurisdiction  of  the  city  of  Bath.  A  freehold  messuage  or  farm, 
&C.,  with  the  appurtenances  situate,  &c.,  in  the  parish  of  Ifield,  in  the  county  of  Sussex. 
A  freehold  messuage  or  farm,  &c.,  and  appurtenances  situate  in  the  said  parish  of 
Ifield,  in  the  said  county  of  Sussex.  A  freehold  messuage,  &c.,  and  several  pieces  or 
parceU  of  land,  &c.,  situate  in  the  pariah  of  Charlewood,  in  the  county  of  Surrey. 
One  undivided  third  part  or  share,  and  the  half  of  one  other  undivided  third  ^lart  or 
shares  of  and  in  a  freehold  piece  or  parcel  of  meadow  luid,  &c,  one  other  piece  of 
meadow  land,  one  other  piece  or  parcel  <A  land  called,  &c,  one  other  mece  or 
parcel  of  lanH,  all  which  jneces  or  parcels  of  land  are  situate  in  the  parish  of  noo,  in 
the  county  of  Kent.  A  freehold  messuage,  &c.,  uid  nine  several  pieces  or  parcels  of 
Und,  &c.,  situate  in  Cherington  and  Hargrave,  in  the  county  of  Suffolk.  A  freehold 
messuage,  &c.  situate  in  Heggeset,  otherwise  Hessett,  in  the  county  of  Suffolk,  &c. 
All  those  copyhold  lands,  &c,  situate  in  Ilessett,  in  the  county  of  Suffolk,  and  holden 
of  (o)  the  manor  of  Rougham  with  the  members.  All  those  copyhold  lands,  &c.,  situate 
ID  Eu-grave,  in  the  county  of  Suffolk,  and  holden  of  (a)  the  manor  of  Hargrave.  And 
all  those  copyhold  lands,  &c.,  situate  in  Hessett,  in  the  county  of  Suffolk,  and  holden 
(tf(a)  the  manor  of  H^^esett  or  Hessett. 

(The  case  then  set^th  several  leasehold  properties.) 

nSOO]  The  said  Robert  Parker  continued  seised  and  possessed  of  the  above  real 
ud  l^sehold  properties  respectirelv  until  and  at  the  time  of  his  death,  and  did  not 
acquire  any  acMitional  rral  or  leasenold  property  in  the  interval.  All  the  above  real 
estates  are  mentioned  or  described  in  the  will  of  the  said  Robert  Parker  hereinafter 
mentioned. 

The  said  Robert  Parker  made  his  will,  which  was  executed  and  attested  so  as  to 
pass  real  estates  by  devise. 

(a)  Properly  "  within  and  parcel  of." 
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(A  copy  of  the  will  was  then  set  forth,  the  material  clauses  of  which  are  given  in 
Knight  v.  Selby  (a). 

The  said  Robert  Parker  made  a  codicil  to  his  wilL  (A  ooi^  of  the  codidl  was 
set  out.   The  testator  thereby  bequeathed  sums  of  money  to  diflmrent  parties)). 

The  said  Robert  Parker  died  on  the  27th  day  of  March,  1837,  without  having 
revoked  or  altered  his  said  will,  except  so  far  as  the  said  will  may  have  been  revoked 
or  altered  by  the  said  codicil,  and  without  having  revoked  or  altered  the  said  codicil. 

The  executrix  assented,  without  prejudice  to  any  question  of  conatructioni  to  all 
such  bequests  as  were  made  by  the  will,  to  the  said  Sir  Timothy  Shelley  and  SLr  John 
Shelley  Sidney. 

The  question  apon  the  above  case  is — whether  the  leasehold  properties  hereinbefore 
mentioned,  or  any  and  which  of  them,  passed  under  the  said  will  to  the  Sir  Timothy 
Shelley  and  Sir  tfohn  Shelley  Sidney. 

The  case  was  argued  in  fast  Hilary  term  (18th  of  January)  hy 

Cfaannell  Serjt  (with  whom  was  Stone)  for  the  defendants,  llie  leasehold  property 
of  which  the  testator  was  possessed,  is  comprised  under  the  words  "  and  all  other 
my  messuages,  lands,  tenements^  and  heTedita^[501}-ments,  which  may  not  be  herein 
particularly  described  or  mentioned,"  and  passed  therefore  to  the  trustees.  Hose  t. 
BarUeti  (Gro.  Car.  292),  which  is  a  l^iding  case  upon  this  subject,  will  be  mainly  relied 
upon  by  the  other  side.  It  was  there  decided  that  "  if  a  man  hath  lands  in  fee  and 
lands  for  years,  and  demiseth  all  his  lands  and  tenements,  the  fee-simple  lands  pass 
only,  and  not  the  lease  for  years.  And  if  a  man  hath  a  lease  for  years  and  no  fee 
simple,  and  deviseth  all  his  lands  and  tenements,  the  lease  for  years  passeth;  for 
otherwise  the  will  should  be  merely  void."  The  second  part  of  this  proposition  has 
been  acted  upon,  even  beyond  the  letter;  Day  v.  Trig  (1  P.  W.  286);  but  the  &nt 
part,  though  it  has  been  subject  at  various  times  to  judicifd  criticism ;  Lmelker  t. 
CmmM  (Ambl.  366 ;  1  Eden,  C.  C.  99),  Addis  v.  Clement  (2  P.  W.  466),  Tunur  v. 
Hvsler  (1  Bro.  G.  G.  78) ;  has  been  upheld  in  other  cases ;  KtuAsforA  v.  Oarainer  (2  Aft. 
450),  Chapman  v.  Hart  (1  Ves.  sen.  271),  Thompson  v.  Lawley  (5  Ves.  jun.  476 ;  2  Boa. 
&  Pull.  303) ;  and  cannot,  therefore,  now  be  disputed.  But  the  question  is,  whether 
the  doctrine  is  to  be  carried  further.  Here  the  intention  of  the  testator  is  clearly 
expressed,  of  disposing  of  his  "  messuages,  lands,  tenements,  and  real  estate ; "  he  then 
proceeds  to  dispose  of  his  real  estate  nominatim,  and  after  that  he  bequeaths  all  other 
his  messuages,  &&,  not  therein  described.  It  cannot  be  supposed  that  he  did  not 
mean  all  his  property,  of  whatever  description,  to  pass  under  this  devise ;  and  the 
court  will,  if  possible,  give  full  effect  to  the  intention  of  the  testator;  Doe  ekn. 
Hwnphreys  v.  Boberts  (5  B.  &  Aid.  407).  The  clause  "all  other  my  meesuagee,"  &a 
will  be  wholly  inoperative,  unless  it  be  held  to  refer  to  the  leasehold  property.  The 
terms  of  the  residuary  bequest-  to  the  wife,  of  all  "other  [502]  goocb,  chattels,  and 
effects  whatsoever,"  including  plate,  linen,  china,  &c.,  might  be  sufficient)  of  themselves, 
to  pass  leaseholds ;  but  they  are  less  adapted  to  that  purpose  than  the  words  of  fkt 
clause  referred  to.  It  was  held  in  Lam  v.  Lord  Stanhope  (6  T.  R.  345),  that  under  a 
devise  of  all  the  testator's  "  manors,  messuages,  houses,  farms,  hereditaments,  and  real 
estate  whatsoever,"  a  leasehold  estate  passra,  the  testator's  intention  being  clear  from 
the  whole  tenor  of  the  will. 

The  learned  serjeant  also  referred  to  GoodUtle  deitk  Paul  v.  Paid  (2  Burr.  1089), 
Doe  V.  Williams  (1  H.  Bl.  25),  and  2  Powell  on  Devises  by  Jarman,  cap.  8,  p.  127, 
where  most  of  the  cases  on  the  subject  are  collected. 

Talfourd  Serjt.  (with  whom  was  Morley)  for  the  plaintiff  (the  executor  ai  the 
testator's  widow).  The  leasehold  property  did  not  pass  to  the  trustees.  T\aa  case  is 
governed  by  the  rule  in  .Scwe  v.  Bartutt.  Even  the  words  "  real  estate  "  will  not  pus 
leaseholds;  Davis  v.  Gihbs  (3  P.  W.  26),  Whitaker  v.  Ambler  (}'Eden,  151).  The 
ordinary  rule  of  construction  must  be  applied  to  this  will.  The  expression  "my 
messuages,  lands,  &c.,  which  may  not  be  herein  particularly  described  or  mentioned,"  has 
reference  to  some  possible  misdescription  or  omission  of  those  he  had  enumerated,  but 
certainly  not  to  a  distinct  portion  of  his  property,  such  as  the  leaseholds  were.  Hiere 
was,  in  fact,  a  misdescription  as  to  the  real  property,  the  case  finding  that  the  lands 
described  by  the  will  as  "  situate  at  Otford  in  tiie  county  of  Kent    are  in  reality 

(a)  Ante,  vol  iii.  92 ;  3  Scott,  N.  R.  409.  See  also  Paricer  v.  Marchanit  1  ¥.  ft 
Coll.,  Chancery,  290. 
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otoated  in  the  mrishes  or  hamlets  of  Otford  or  Kemsing,  or  one  of  them.  The  lease- 
holds are  inoluded  in  the  residuary  bec^uest  to  the  wife,  so  that  no  part  of  the  will  is 
inoperative  or  inconsistent  The  decision  in  [603]  Lane  v.  Lord  Stmhope  proceeded 
upon  the  ground  that  the  testator  bequeathed  his  "  farms  "  ;  and  the  land  in  dispute 
was  a  farm,  partly  leasehold,  and  partly  freehold,  and  the  whole  of  which  had  time  out 
of  mind  been  let  to  one  tenant  Pistol  v.  Richardson  (2  P.  Wms.  459,  n.),  and  Watidns 
T.  Lea  (6  Ves.  633),  are  also  authorities  that  leaseholds  do  not  pass  under  a  devise  like 
the  present 

Channell  Serjt  in  reply.  The  words  in  Davis  v.  Gibbs  and  in  WhUaker  v.  Artibler 
were  clear  and  explicit  giving  the  whole  of  the  pem)nal  estate  (including  leaseholds) 
ts  another  derisee.  Bui  nere,  the  leaseholds  are  not  devised  specifically  to  the  widow ; 
and  the  general  bequest  to  her  is  restricted  by  the  gifts  which  precede  it 

Car.  adv.  vult 

The  following  certificate  was  afterwards  sent : — 

"  This  case  has  been  argued  before  us ;  and  we  are  of  opinion  tiiat  neither  of  the 
leasehold  properties  thwein  mentioned,  passed,  under  the  testator's  will,  to  Sir 
Timothy  Shelley  and  Sir  John  Shelley  Sidney. 

"N.  C.  TiNDAU      W.  H.  Maulb. 

"T.  ErSKINB.  C.  CRBB8WELL"{e). 


n Matthew  Lyon  v.  William  Haynbs,  John  Hunt,  James  Pickpord  Bloor, 
ILUAH  ECKBRSLBY,  JOHN  HaIGH,  AlLEN  BOfilNS,  AND  AlBXANDBB  OGILVIB. 

February  8,  1843. 

[S.  C.  6  Scott,  N.  R.  371.] 

A.  and  B.,  C.,  and  D.,  and  others,  carried  on  the  business  of  hankers,  under  t^e  pro- 
visions of  the  7  Geo.  4,  o.  46,  for  some  years  prior  to  and  upon  tbe  29th  of  August, 
1839,  upon  the  terms  contained  m  two  deeds  of  the  1st  of  tfuly,  1834,  and  the  30th 
of  August,  1836,  the  former  deed  stating  tiie  circumstances  under  which,  and 
Uie  manner  in  which,  the  company  might  be  dissolved  at  an  extraordinary  general 
meeting  of  the  shareholders,  called  for  that  purpose  by  a  certain  board  of  directors, 
of  which  B.,  C,  and  B.  were  members.  In  the  company  A.  held  100  shares  of  101. 
each.  The  board  called  an  extraordinary  general  meeting  of  the  shareholders,  to 
be  holden  on  t^e  29th  of  August,  1839,  pursuant  to  the  provisions  of  the  deed  of 
1634.  At  the  meeting  so  called,  the  shareholders  present  passed  resolutions,  in 
conformity  with  the  provisions  of  the  deed  of  1834, — that  the  company  was  thereby 
dissolved ;  that  Uie  winding  up  of  its  aSSain  should  be  entrusted  to  the  then  board 
of  direotinrs,  with  power  to  employ  uid  pay  for  such  aanstanoe  as  might  be  neoes- 
aary ;  that  any  three  direotora  might  act ;  that  the  assets  should  be  realised  with 
all  convenient  speed,  and  that  the  portion  not  required  to  meet  the  engagements 
of  the  company  should  be  divided  amongst  the  shareholders  ratably,  in  such  divi- 
dends as  the  directors  might  deem  fit ;  a  dividend  to  be  declared  at  least  once  in 
every  six  months ;  a  copy  of  the  proceedings  and  resolutions  to  be  transmitted  to 
each  shareholder;  no  transfer  to  parties  not  already  shareholders  to  be  permitted. 
No  shareholder  present  at  the  meeting  was  desirous  of  continuing  the  concern. 
NeiUier  A.  nor  B.  was  present  at  the  meeting,  but  a  copy  of  the  state  of  the  said 
proceedings  and  resolutiona  was  transmitted  to  A.  and  Uie  other  shareholders. 

(c)  This  certificate  was  oonfirmed,  after  argument,  by  Sir  J.  L.  Knight-Knioe  V.  C. 
(March  7th). 

But  now  by  s.  26  of  1  Vict  c.  26,  in  wills  made  (m  or  after  tiie  Ist  of  Jan.  1838, 
a  devise  of  tiie  land  of  the  testator,  or  of  the  land  of  the  testator  in  any  place,  or  in 
tliB  occupation  of  any  person,  mentioned  in  his  will,  or  otherwise  described  in  a  general 
Bunner,  and  any  other  general  devise,  which  would  describe  a  customary,  copyhold, 
w  leasehold  estate,  if  the  testator  had  no  freehold  estate  which  could  be  described  by 
it,  shall  be  construed  to  include  the  customary,  copyhold,  and  leasehold  estates  of  the 
testator,  or  his  customary,  copyhold,  and  leasehold  estates,  or  any  of  them  to  which 
Bueh  description  shall  extend,  as  the  case  ^may  be,  as  well  as  freehold  estates,  unless 
a  coQtzaiy  intenti<»i  shall  appear  by  the  will. 
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From  the  29th  of  August^  1839,  the  business  of  the  company,  exc^  so  far  as  was 
necessary  for  winding  up  the  affairs,  was  discontinued,  and  R  and  d.  and  D.,  in  pur- 
suance of  the  said  resolutions,  proceeded  to  wind  up  the  affairs  of  the  company.— 
Held,  that  the  company  was  duly  dissolved,  and  that,  notwithstanding  the  power 
to  wind  up  the  concern,  an  allegation  in  a  declaration  that  the  company  had  ^to- 
gether ceased  and  determined,  was  correct. — Held,  also,  that  the  partnership  having 
been  dissolvedrthe  shareholders  present  had  no  authority  to  pass  resolutions  binding 
those  who  were  absent,  and  that  such  resolutions  could  only  be  considered  as  an 
agreement  by  and  amongst  the  individual  parties  present,  and  did  not  support  au 
aneeadon  in  a  declaration  that  the  agreement  was  by  and  between  all  the  Bhare- 
holders. — Held,  also,  that  an  alle^tion  that  B.  and  C.  were  allowed  and  permitted 
to  realise,  and  were  entrusted  with,  the  assets  of  the  company,  by  the  other  share- 
holders, was  not  supported  by  the  facts. — Held,  also,  that  the  resolutions  contuned 
no  contract  upon  which  any  right  of  action  arose,  even  as  between  B.,  C,  and  D., 
and  the  other  shareholders  present  at  the  meeting,  or  as  between  B.,  C,  D.,  and  A. 
— The  directors  of  a  dissolved  joint-stock  company  who,  at  the  request  of  the  share- 
holders, undertook  the  winding  up  of  the  concern,  were  held  not  to  contract  at  law 
with  the  shareholders  for  the  due  performance  of  the  terms  upon  which  the  winding 
up  of  the  concern  was  to  take  place. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  before  the  making  of 
the  defendants*  promise,  the  plaintiffs  and  the  defendants,  and  divers  other  [605] 
persons,  being  more  than  six,  had  for  three  years  carried  on  together  the  business  oi 
bankers  in  England,  with  certain  capital,  and  upon  certain  terms  under  and  by  viiUie 
of,  and  accordmg  to,  the  provisions  of  the  7  Geo.  ^  c.  46,  and  wero  called  and  known 
by  the  name  of  "  The  Northern  and  Central  Bank  of  England  ; "  that,  according  to 
certain  of  the  said  terms,  the  plaintiff,  the  defendants,  and  several  other  persons,  whilst 
carrying  on  business  together  as  aforesaid,  were  respectively  holders  of,  and  possessed, 
divers  shares  in  the  capital  of  the  said  bank,  which  capital  was,  during  the  same  time, 
divided  into  shares  of  101.  each,  and,  amongst  others,  the  plaintiff  was,  during  the 
same  time,  and  from  thence  until  the  making  of  the  promise  thereinafter  mentioned, 
and  the  instalment  or  dividend  thereinafter  mentioned  being  deemed  fit  and  becoming 
due  and  payable,  and  from  thence  thitherto,  the  lawful  holder  of,  and  possessed  of,  divers, 
to  wit,  one  hundred  of  the  said  shares  in  the  said  captal ;  that  the  plaintiff,  the  defen- 
dants, and  the  said  other  persons  so  carrying  on  business  together  and  beio^  such 
holders  of  shares  as  aforesaid,  shortly  before  the  making  of  the  promise  thereuuftor 
mentioned,  to  wit,  on  the  29th  a£  August  1839,  the  said  bank,  and  the  said  businen 
and  trade  thereof,  had  been  and  were  duly  dissolved,  and  alto^ther  ceased  and 
determined ;  that  the  defendants,  before  and  at  the  time  of  t^e  said  disaolutaon,  bad 
been  and  were  shareholders  as  aforesaid  in  the  said  capital,  and  directors  of  the  said 
bank,  and  afterwards,  to  wit,  on,  &c.,  a  certain  general  meeting  was  held  of  the  several 
persons  shareholders  in  [506]  the  said  capital  of  the  said  bank,  and  members  thereof 
at  the  time  of  the  said  dissolution ;  that  at  the  said  meeting  it  was,  amongst  other 
things,  agreed  by  and  amongst  the  said  shareholders  and  members  that  the  assets  uf 
the  said  bank  should  be  realised  with  all  convenient  speed,  and  that  such  portiw  of 
them  as  might  not  be  required  to  meet  the  engagements  of  the  said  bank  ^ouM  be 
divided  amongst  the  said  shareholders  ratably,  and  in  proportion  to  the  said  shares 
respectively  held  by  them  as  aforesud,  in  such  dividends  as  the  directors  might  fran 
time  to  time  deem  fit,  a  dividend  to  be  declared  at  least  once  in  every  ax  months ; 
that  thereupon  then,  in  consideration  of  the  premises,  aad  that  the  defendants,  then 
being  directors  as  aforesaid,  were  then,  at  the  request  of  the  defendants,  allowed  and 
permitted  to  realise,  and  were  then  entrusted  with,  the  assets  of  the  said  buik  by  the 
said  other  shareholders  of  the  said  capital  and  members  uf  the  said  bank,  for  reward 
to  them,  the  defendants,  in  that  behalf,  the  defendants  then  promised  the  said  several 
shareholders  and  members  respectively  to  realise  the  said  assets  with  all  convenient 
speed,  and  to  divide  such  portion  of  them  as  might  not  be  required  to  meet  the  engage- 
ments of  the  said  bank,  amongst  the  said  shareholders  ratably,  and  in  proportion  to 
the  said  shares  respectively  hdd  b^  them,  in  such  dividends  as  tiie  defenduita  mi^t 
from  time  to  time  deem  fit ;  a  dividend  to  be  declared  at  least  once  in  every  six 
months. 

First  breach :  that^  although  from  the  tame  of  the  aaid  meeting  t^e  delatdantB 
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were  allowed  and  permitted  to  realise,  and  were  entrusted  with,  the  said  assets  of  the 
uid  bank,  and  although  the  defendants  did  afterwards,  to  wit,  on  the  27th  of  February 
1840,  realise  a  large  amount,  to  wit,  one  half  thereof,  and  although  a  large  portion  of 
that  amount^  amounting  to  a  large  sum,  to  wit,  300,0001.,  was  not  then,  or  at  any 
sabeequent  time,  [507]  required  or  necessary  to  meet  the  engagements  of  the  said 
bulk,  and  the  same  portion  was  sufficient^  when  divided  amongBt  we  said  sharvfaolders 
uccnding  to  the  said  agreement  and  raomise,  to  allow  to  each  shiuvholder  an  instal- 
ment or  dividend  of  10a.  in  respect  of  every  one  of  the  said  shuea  re^>ectively  held 
b;  them,  ami  ^though  the  defendants  did,  on,  &c.,  deem  fit  that  such  an  instalment  or 
dividend  of  lOs.  in  respect  of  every  one  of  the  said  shares  so  respectively  held  by  each 
and  every  of  the  said  shareholders  should  be  paid  to,  and  divided  amongst,  the  said 
Bh»«holder8  on,  &c.,  and  although  the  defendant*  were  afterwards,  to  wit,  on,  &c., 
requested  by  the  plaintiff,  still  being  and  continuing  such  shareholder  as  aforesaid,  to 
pay  him  the  said  instalment  or  dividend  due  and  payable  in  respect  of  the  said  shares 
BO  held  by  him  as  aforesaid,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit, 
501,  according  to  the  promise  of  the  defendants,  of  all  which  premises  the  defendants 
aftmvards,  to  wit,  on,  &c.,  had  notice,  yet  the  defendants  did  not  nor  would  deolad»  to 
w  pay  the  plaintiff  the  said  instalment  or  dividend,  or  any  part  thereof,  but  then  and 
fnxQ  thence  tiiithorto  neglected  and  refused  ao  to  da 

Second  breach  of  the  same  promise :  that  fdUiough  from  tiie  time  of  the  aaid 
meeting,  the  ddlendants  were  so  allowed  and  permitted  to  realise,  and  were  entrusted 
viUi,  toe  said  assets  as  aforesaid,  axid  although  the  defendants  did  afterwards,  and 
after  the  expiration  of  the  two  first  six  months  from  the  said  agreement  and  promise, 
to  wit,  on  the  27th  of  February  1840,  realise  a  large  amount,  to  wit,  one  half  thereof, 
uid  although  a  Uu-ge  portion  of  that  amount,  amounting  to  a  large  sum,  to  wit,  300,0001., 
was  not  then,  or  at  any  subsequent  time,  required  or  necessary  to  meet  the  engage- 
ments of  the  said  bank,  and  the  same  portion  was  sufficient,  when  divided  amongst 
the  said  shareholders  as  aforesaid,  to  allow  [608]  to  each  said  shareholder  an  instal- 
ment or  dividend  of  10s.  in  respect  of  every  one  of  the  said  shares  respectively  held  by 
him  hems  so  divided  as  aforesaid,  and  although  the  defendants  did,  in  part  perform- 
aoce  of  their  said  promise,  within  the  two  first  six  months  after  the  said  meeting  and 
jromiae,  deem  fit  to  declare,  and  did  declare,  two  instahncnts  or  dividends,  according 
to  their  said  promise;  of  all  which  premises  the  defendants  afterwards,  to  wit^  on, 
&C.,  had  notice,  yet  the  defendants  did  not  nor  would,  within  the  third  space  of  six 
mcnths  from  the  said  agreement  and  promise,  or  at  any  other  time  afterwards,  although 
die  said  space  had  elapsed  long  before  the  commencement  of  this  suit,  deem  fit  to 
declare  or  declare  any  instalment  or  dividend  upon  or  in  respect  of  the  said  shares  as 
aforesaid,  according  to  their  said  agreement  and  their  said  promise,  but  wholly  neglected 
sod  refused  so  to  do,  by  means  whereof  the  plaintiff  had  lost^  and  been  deprived  of, 
the  said  instalment  or  dividend  of  10s.  in  respect  of  every  idiare  held  and  possessed 
by  him  as  aforesaid,  which  he  might,  and  otherwise  would,  have  been  entitled  to,  and 
had  been  otherwise  damnified. 

The  dedaratioo  also  oontained  a  count  for  money  had  and  received. 

The  defendants  pleaded,  first  (to  the  whole  declaration),  non  assumpsit ;  secondly 
(to  the  first  count),  that  the  plaintiff  was  not  the  lawful  holder,  nor  possessed,  of  the 
said  shares  in  the  said  capital  in  the  said  first  connt  mentioned  or  any  of  them,  modo 
et  formA :  concluding  to  the  country ;  thirdly  (to  the  first  count),  tliat  the  said  bank 
and  the  said  business  thereof  had  not  been  nor  was  duly  dissolved,  nor  had  the  said 
bonk  and  the  said  business  thereof  ceased  and  determined,  nor  did  the  same  cease  or 
determine,  concluding  to  the  country ;  fourthly  {to  the  first  count),  that  it  was  not 
agreed  by  and  amongst  the  said  shareholders  [509]  and  members  at  a  general  meeting 
of  the  said  shareholders  and  members,  modo  et  formft ;  concluding  to  the  country ; 
fifthly  (to  the  first  count),  that  the  defendants  were  not  allowed  or  permitted  to  realise, 
nor  were  they  entrusted  with,  the  assets  of  the  said  bank,  modo  et  form& ;  concluding 
to  the  country ;  sixthly  (to  the  first  breach  in  the  first  count),  that  the  defendants 
did  not  realise  the  said  amount  in  the  first  count  mentioned,  or  any  part  thereof,  modo 
et  fonn& ;  concluding  to  the  country ;  seventhly  (to  the  first  breach  in  the  first  oount), 
that  the  said  portion  of  the  said  amount  so  reuised  as  in  the  first  count  in  that  behau 
mentioned,  was  required  and  necessary  to  meet  the  said  engagements  of  the  said  bank, 
and  that  there  never  was  any  portion  of  the  said  amount,  not  being  required  or  necessary 
to  meet  the  engagements  of  the  said  bank  or  company,  which  was  sufficient  when 
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divided,  as  in  the  first  count  mentioned,  to  allow  to  each  shareholder  such  instahnent 
or  dividend  as  is  in  the  first  count  in  that  behalf  mentioned,  modo  et  formft ;  concludine 
to  the  country  ;  eighthly  (to  the  first  breach  in  the  first  count),  that  the  defendants  did 
not  deem  fit  that  such  an  instalment  or  dividend  should  be  paid  and  divided  amongst 
the  said  shareholders,  modo  et  forma ;  concluding  to  the  country ;  ninthly  (to  the 
said  first  breach),  that  the  defendants  had  no  notice  of  the  said  several  premises,  modo 
et  formft ;  concluding  to  the  country ;  tenthly  (to  the  said  first  breach),  that  the 
defendants  did,  on  the  27th  of  February  1840,  declare  to,  and  pay,  the  plaintiff  the 
said  instalment  and  dividend ;  concluding  to  the  country  j  eleventhly  (to  the  second 
breach  in  the  first  count),  that  the  defendants  did  not  realise  the  amount  in  tiie  siid 
second  breach  in  that  behalf  mentioned,  or  any  part  thereof,  modo  et  form& ;  ctUMikidiiig 
to  the  country ;  twelfthly  (to  the  second  breach  in  the  first  count),  that  the  p(»tion 
in  the  said  second  breach  mentioned,  of  the  said  amount  was  [610]  required  and  mi 
necessary  to  meet  the  engagements  of  the  said  bank,  and  that  there  never  was  any 
portion  of  the  said  amount  not  being  required  and  necessary  to  meet  the  said  engage- 
ments, sufficient,  when  divided  amongst  the  said  shareholders  as  aforesaid,  to  aJIow 
to  each  shareholder  such^  instalment  or  dividend  aa  in  the  said  second  breach  in  tiut 
behalf  mentioned ;  concluding  to  tiie  country ;  thirteenthly  (to  the  second  breach), 
that  the  defendants  had  not  notice  of  the  several  premises  modo  Ct  formft ;  concluding 
to  the  country ;  fourteenthly  (to  the  second  breach),  that  the  defendants  did,  within  the 
third  space  of  six  months  in  the  second  breach  mentioned,  and  before  t^e  commencement 
of  this  suit,  to  wit,  on  the  31st  of  December  1840,  deem  fit  to  declare,  and  did  dedan^ 
a  certain  instalment  and  dividend  of  10s.  upon  and  in  respect  of  the  said  shares  in  the 
said  bank ;  concluding  to  tiie  country ;  mteenthly  (to  the  two  last  counts  of  the 
declaration),  that  after  the  accruing  of  the  causes  of  action  in  the  declaration  mentaooed, 
and  before  the  commencement  of  this  suit,  to  wit,  on,  &c.,  the  defendants  paid  to  the 
plaintifiT  a  large  sum  of  money,  to  wit,  the  money  in  the  two  last  counts  of  the  declan- 
Uon  mentioned,  in  full  satisfaction  and  discharge  of  all  the  causes  of  action  in  those 
counts  mentioned,  which  the  plaintiff  then  accepted  and  received  of  fuid  from  the 
defendants,  in  such  full  satisfaction  and  discharge  of  the  causes  of  action  in  those 
counts  mentioned.  Verification. 

The  plaintiff  took  issue  upon  the  last  plea,  and  joined  issue  upon  the  other  pleas. 
At  the  trial  a  speoia]  verdict  was  found,  which  stated  the  following  facts : — 
"  Divers  persons,  to  the  number  of  one  hundred  and  upwards,  after  the  passing 
of  the  7th  i3r«o.  4,  c.  46,  to  wit,  on  the  Ist  July,  1834,  commenced  canying  on  together, 
and  from  thence  until  the  29th  of  August,  1839,  carried  on  together,  and  were  tim 
carrying  on  together  [511]  in  partnership  as  a  company,  by  virtue  and  in  pursuance 
of  the  said  act,  the  business  of  bankers  in  England,  by  the  name  and  under  the  style 
of  "  The  Northern  and  Central  Bank  of  England,"  with  certain  capital  and  upon  certain 
terms  contained  in  a  deed  of  settlement  of  the  said  bank,  bearing  date  the  firet  of 
July,  1834,  and  a  supplementary  deed  of  settlement  containing,  amongst  others,  the 
clause  following : — 

"  That  if  at  any  time  hereafter  it  shall  appear  to  the  board  of  Manchester  directors, 
that  losses  have  been  sustained  or  incurred  by  the  com^uy,  not  only  to  the  whole 
amount  of  the  fund  hereim^ter  mentioned,  called  '  The  Heserved  Surplus  Fund,'  but 
also  to  the  amount  of  one  fourth  part  of  the  capital  which,  for  the  tame  being,  diall 
have  been  actually  advanced  and  paid  up  by  the  proprietors  (and  for  l^e  purposes  of 
ascertaining  the  amount  of  such  losses  it  shall  not  be  necessary  for  the  said  board  o( 
directors  to  take  into  their  calculation  or  account  any  rise  or  fall  which  may  have 
taken  place  in  the  price  of  any  of  the  parliamentary  stocks  or  public  funds  of  Great 
Britain  or  Ireland,  in  or  upon  which  any  part  of  the  funds  or  moneys  of  the  compuiy 
may  have  been  invested  or  placed,  but  such  stocks  or  funds  shall  be  cdcunted 
at  the  c<%t  price),  then  the  said  board  of  directors  shall,  and  they  are  heret^ 
required  to,  c^l  an  extraordinary  general  meeting  of  the  proprietors,  for  the  purpose 
of  taking  into  consideration  the  propriety  of  dissolving  or  continuing  the  company ; 
and  the  directors  shall  submit  to  such  meeting  a  full  and  general  statemwt  m  the 
aflhirs  and  concerns  of  the  company ;  and  it  shall  thereupon  be  lawful  for  my  one 

nirietor  personally  present  at  such  meeting,  in  writing,  to  require  that  the  otmpsBT 
issolved ;  and  tne  company  shidl  therefrom  be  dissolved  acoordingly,  unless  snoi 
a  number  of  the  proprietors  personidly  present  at  the  meeting  as  shall  amongst  them 
be  entitled  to  two  [612]  thiras  of  the  votes  to  be  given  at  any  baUot  aa  afoieMad, 
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ghall  be  destrouB  of  ccHttinuing  aod  carrying  on  the  «ud  concern,  and  shall  then  and 
there,  in  writing,  undertime  bo  to  do,  and  to  purohaee  the  shares  oi  the  dissentient 
praprietws  at  tiie  tiien  value  tiiereof,  and  to  indemnify  the  dissentient  proprietors 
Munst  all  futore  losses  of  ihe  company  fuid  from  the  existing  debts  and  engagements 
uereof,  sach  value  and  the  nature  of  such  indemnity  to  be  ascertained,  in  case  of 
difference,  by  reference  to  arbitration,  as  hereinafter  mentioned,  and  on  such  under- 
taking being  given,  the  dissolution  of  the  company  shall  be  suspended  for  the  space 
of  sixty  days  next  after  such  meeting ;  and  if  within  that  time  the  purchase  of  the 
shares  of  the  dissentient  proprietors  shall  be  completed  in  manner  hereinafter 
expressed,  then  such  dissolution  shall  not  take  place,  and  the  purchase  of  the  last- 
mentioned  shares  nhall  be  considered  as  completed  for  the  purposes  of  this  provision 
irhenever  the  said  proprietors  proposing  to  continue  the  company  as  aforesaid  shall, 
by  writing  having  given  notice  to  the  dissentient  proprietors  that  they  are  prepared 
to  pay  the  purchase  money  im  the  said  shares,  on  appucation  by  the  parties  entitled 
tboeto  for  the  same,  at  the  banking-house  (rf  the  company  in  Manchester,  and  shall, 
IB  accordanoB  therewith,  have  actufuly  paid  the  same  to  such  of  the  parties  as  shall 
have  applied  for  the  same,  or,  in  case  of  difference  as  to  the  amount  of  such  purchase- 
money,  shall  have  offered  to  refer  the  question  of  such  amount  to  arbitration  as  afore- 
ssid,  and  have  proceeded  in  such  arbitration,  and  have  complied  with  the  award  made 
therein,  or  have  been  prevented  from  so  doing  by  the  neglect  or  default  of  the  other 
puty,  and  the  company,  as  reduced  or  newly  constituted  from  time  to  time,  shall  be 
lisble  to  dissolution  or  to  continuance  from  time  to  time,  in  like  [613]  manner,  and 
under  and  subject  to  the  same  or  the  Uke  reflations  as  aforesaid." 

The  deed  of  settlement  also  contained  the  clause  following: — "That  all  the 
directors,  trustees,  pablio  officers,  local  directors,  and  other  ofiu^rs,  for  the  time 
being  of  the  company,  shall  be  indemnified  and  saved  harmless  out  of  the  funds,  or 
{Rvperty  of  the  company,  from  and  against  all  costs,  charges,  losses,  damages,  and 
expenses  which  they  respectively  shall  or  may  sustain,  pay,  or  incur  in  or  about  any 
utioD,  suit,  proceeding,  or  arbitration  to  be  brought,  commenced,  carried,  or  prosecuted, 
defended,  or  entered  into,  by  the  order  or  direction  of  the  board  of  Manchester  directors, 
or  in  any  wise  relating  thereto,  respectively,  or  otherwise  in  or  about  the  execution 
of  their  respective  offices  or  trusts,  except  such  costs,  charges,  losses,  damages,  and 
expenses,  as  shall  happen  by  or  through  the  wilful  neglect  or  default  of  any  such 
directors,  trustees,  public  officers,  local  directors,  or  otiier  officers  respectively ;  and 
that  the  directors,  public  officers,  local  directors,  trustees,  or  other  officers  for  the  time 
being  of  the  company,  and  each  and  eveiy  of  them,  their,  and  each  and  every  of 
their  heirs,  executors,  administrators,  and  assigns,  shall  be  charged  and  chargeable 
only  for  so  much  money  as  they  and  every  of  tJiem  shall,  respectively,  actually  receive 
hy  virtue  of  tiieir  respective  offices  or  tmsts,  and  that  any  one  or  more  of  them  shall 
not  be  answerable,  or  accountable,  for  the  other  or  others  of  them,  or  for  the  acts, 
reoeipts,  neglects,  or  defaults  of  the  other  or  others  of  them,  but  each  of  them  for  his 
OTD  respective  acts,  receipts,  neglects,  and  defaults  only ;  nor  shall  they  or  any  of 
them  be  answerable  or  accountable  for  any  person  or  persons  who  may  be  appointed 

the  said  board  of  directors  to  be  the  collector  or  collectors  of  the  rents,  profits,  or 
unual  {ffoduce  of  the  houses,  estates,  or  other  property,  for  the  time  being,  of  the 
eoinpaay,  or  in  [614]  whose  hands  the  same  or  any  of  the  moneys  of  the  company 
shall  or  may  bie  deposited  or  lodged  for  safe  custody,  or  for  the  insufficiency  or 
d^enoy  of  t4ie  titie  to  any  house,  estates,  or  other  property,  which  may  from  time  to 
time  be  purchased  by,  or  by  the  order  of,  the  said  board  of  directors,  for  or  on  behalf 
of  the  company,  or  for  the  insuffioienqy  or  deficiency  of  any  security  or  securities  in 
or  upon  which  any  of  the  moneys  shall  or  may  be  placed  out  or  invested  by  or  by  the 
order  of  the  said  board  of  directors,  or  for  any  misfortune,  loss,  or  damage  which  may 
happen  in  the  execution  of  their  respective  offices  or  trusts,  or  in  relation  thereto, 
respectively,  unless  the  same  shall  happen  by  or  through  their  own  wilful  neglect  or 
dehult  respectively." 

The  capital  of  the  bank  and  of  the  said  persons  so  carrying  on  toother  the  said 
trade  or  business  of  bankers,  was,  during  all  the  time  aforesaid,  that  is  to  say,  from 
tiie  time  when  the  said  trade  or  business  was  so  ae  aforesaid  commenced  to  be  carried  on 
until  the  day  of  the  dissolution  thereof  as  hereinafter  mentioned,  divided  into  divers 
shares  of  101.  each ;  and  the  pUintiff,  before  and  at  the  time  when  the  said  bank  and 
the  asid  teade  or  btuiness  were  bo  as  aforesaid  dissolved,  was,  and  during  all  the  time 
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hereafter  mentioned  continued  to  be,  and  yet  w,  the  lawful  holder  <A  one  hundred  at 

the  said  shares. 

The  carr3ing  on  of  the  said  trade  or  business  before  the  said  dissolution  thereof, 
was  superintended  and  managed  by  the  directors  of  the  company  according  to  the 
terms  of  the  deed  of  settlement,  and  the  defendant  William  Smith,  before  and  at  the 
time  of  such  dissolution,  was  the  holder  of  divers  of  the  said  shuvs  of  the  said  capital, 
and  managing  director  of  the  company,  and  the  othw  defendants  were  then  also 
respectively  holders  of  divers  of  the  said  shares  of  the  said  capital,  and  respectively 
directors  of  the  said  company. 

[616]  The  board  of  Manchester  directors  of  tiie  company,  alterwards  and  upwaidi 
of  fourteen  days,  and  not  more  thui  twenty-one  days,  before  the  time  tar  the  nddiiu 
of  the  general  half-yearly  meeting  next  hereinafter  mentioned,  to  wit^  on  the  lOtfc 
of  August  1839,  called  a  general  half-yearly  meeting  of  the  proprietors  <rf  and  in  the 
company,  in  manner  directed  by  the  deeds  of  settlement,  to  be  nolden  on  the  29th  of 
August  in  the  year  aforesaid ;  and  because  it  appeared  to  the  board  of  Manchester 
directors  that  losses  had  been  sustained  or  incuired  by  the  company,  not  only  to  the 
whole  amount  of  the  reserved  surplus-fund  mentioned  in  the  deed  of  settlemrat,  but 
also  to  the  amount  of  one  fourth  part  of  the  capital  which  had  then  actually  been 
advanced  and  paid  up  by  the  proprietors  of  the  said  company,  the  said  directors  called 
an  extraordinary  getieral  meeting  of  the  proprietors  of  and  in  the  said  company,  in 
manner  in  that  behalf  directed  by  the  said  deed  of  settlement,  to  be  holden  on  the 
29th  of  August  in  the  year  aforesaid.  The  said  general  half-yearly  meeting  (rf  the 
proprietors  of  and  in  the  said  oompaiiy  was  in  due  manner  hdden,  to  wit^  at  Manchesto' 
aforesaid,  pursuant  to  the  said  call  in  that  behfdf.  At  this  meeting  divers  shareholdenj 
of  and  in  the  company,  to  the  number  of  one  hundred  and  sixty,  or  thereabouts,  is 
the  whole,  and  including  the  defendants  Haynes,  Hunt,  Boor,  Smith,  Eckersley,  Bobina, 
and  Ogilvie  attended,  and  were  respectively  present  at,  the  said  meeting  :  but  neitto 
the  plaintiff,  nor  the  defendant  John  Haigh,  attended  or  was  present  thereat. 

At  that  meeting  a  certain  report  of  the  said  directors  was  openly  read  in  the 
presence  and  hearing  of  the  several  persons  so  there  present  as  aforeaud ;  which  report 
was  and  is  to  the  purport  and  effect  following ;  that  is  to  say, — 

[616]   "  Report  of  the  Directors  of  the  Northern  and  Central  Bank  of  England. 

"  William  S.  Stell,  Chairman. 
"  William  Haynes,  Deputy  Chairman. 
"  William  Eckersley.       Alexander  Ogilvie. 
"  John  Hfugh.  Allen  Bobins. 

"  John  Hunt  William  Smith. 

Manchester,  29th  of  August  1839. 
"  The  shareholders  of  the  Northern  and  Central  Bank  of  England  having  been 
informed,  by  circular  bearing  date  the  16th  ult.,  of  tiie  circumstances  under  which  the 
committee  appointed  at  the  general  meeting  of  the  1  st  of  May  last,  had  assumed  the 
office  of  directors,  it  simply  remains  that  they  should  be  put  in  possession  at  the  renlt 
of  the  examination  of  the  hooks  and  affiurs  of  the  oompany.  In  estimating  the  asuti 
the  directors  have  placed  a  value,  as  nearly  as  could  possibly  be  ascertained,  on  each 
separate  bill  or  other  security,  as  well  as  on  evety  balance  of  open  account. 

"  By  the  general  balance-sheet,  the  amount  appearing  as  the         £      a.  d. 
paid-up  capital  on  69,757  shares  at  lOL  is       .  697,570   0  0 

And  the  Dalance,  at  credit,  of  undivided  profits  .     133,927    4  4 

Making  the  total        ....     831,497    4  4 

[617]  The  actual  assets  of  the  company  may,  at  the 

present  time,  be  reported  to  consist  of — 

Cash  on  hand  and  on  deposit  at  call  in  other  banks         .  74,060   8  10 

BankerB'  and  other  approved  bills  ....  39,841    3  9 
Beal  estate,  mortgages,  bills  of  exchange,  bank-shares,  and 

other  securities,  valued  at        ...         .  142,077  17  9 

Carry  forward,  .  £266,979   9  4 
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£  8.  d. 

Brought  forward,                .               255,979  9  4 

Outetauding  bakuces  oq  open  accounta,  valued  at          .     126,642  14  7 

382,622  3  11 

From  which  must  be  deducted,  for  notes  still  in  circula- 
tion and  other  liabilities  of  the  oompaay          .          .        8,433  11  I 


Making  a  net  sum  of  ....     374,188  12  10 

Being  at  the  rate  of  £6,  7s.  3d.  per  share  on  69,757  shares, 
but  leaving  an  estunated  deficiency  of  .  457,308  11  6 

"From  the  care  with  which  the  valuations  have  been  made,  there  is  every  reasoii- 
lUe ground  for  believing  that  the  whole  of  the  above  sum  of  £374,188,  12s.  lOd.,  will, 
by  IMtper  attention,  be  ultimately  realised. 

"TTie  deficiency  of  £457,308,  128.  XOd.  Iwing,  however,  not  only  to  the  full  extent 
of  the  surplus  fund  of  ,£133,927,  48.  4d.,  but  of  more  than  one-fourth  of  the  paid-up 
capital  of  £697,570,  there  has  remained  no  other  course  for  the  directors  than,  in 
crafOTmity  with  the  requirements  of  the  deed  of  settlement,  to  convene  an  extraordinary 
gnieral  meeting  of  the  shareholders,  for  the  purpose  of  taking  into  consideration  the  pro- 
prie^  of  diBsolving  or  oontinuing  the  company.         WiLUAM  S.  Steli^  Chairman/* 

[6181  The  report  of  the  directors  having  so  as  aforesaid  been  read  at  the  said 
general  half-yearly  meeting,  the  said  several  shareholders  of  the  said  company  then 
and  there  assembled  did  make  and  pass  a  certain  resolution,  to  wit,  "That  the  report 
to  read  as  aforesaid  be  received,  and  entered  on  the  book  of  proceedings,  and  that  it 
be  printed,  and  a  copy  sent  to  each  shareholder." 

Immediately  after  the  holding  of  the  said  general  half-yearly  meeting  of  the  said 
proprietors,  that  is  to  say,  on  the  day  and  at  tke  hour  and  at  the  place  specified  and 
fixed  for  the  holding  the  said  extraordinary  general  meeting  of  the  proprietors,  to  wit, 
on  the  29th  of  August,  in  the  year  last  aforesaid  at  Manchester  aforesaid,  the  said  extra- 
ordinaiy  general  meeting  of  the  proprietors  of  the  company  was,  in  due  manner,  holden, 
in  poreuance  of  such  call  on  the  part  of  the  said  Manchester  board  of  directors  as  afore- 
said, and  to  the  terms  and  provisions  of  the  deeds ;  at  which  extraordinary  general  meet- 
ing such  and  the  same  parties  and  none  other,  attended  and  were  present,  as  had  so  as 
ifofoeaid  attended,  ana  been  present,  at  the  said  general  half-yearly  meeting.  At  the 
said  extraordinary  general  meeting  so  then  and  there  holden  as  aforesaid,  the  said 
report  of  the  directors,  and  the  said  resolutions  so  made  and  passed  at  the  said  general 
hau-yeariy  meetang  as  aforesaid,  were  then  and  thore,  in  the  presence  and  heiuring  of 
tbe  penona  so  then  and  there  present  as  aforesaid,  openly  read ;  and  the  directors  -  of 

company  did  then  and  there  submit  to  the  said  extraordinary  general  meeting  and 
to  tile  several  persona  then  and  there  present,  a  full  and  geneisl  statement  of  the 
sffiurs  and  concerns  of  the  company,  whereby  it  appeared,  and  was  the  fact,  that  losses 
had  been  sustained  and  incurred  by  the  company,  not  only  to  the  whole  amount  of 
Uie  reserved  surplus-fund  in  the  deed  of  settlement  mentioned,  but  alao  to  the  amount 
of  the  one-fourth  part  of  the  capital  actually  advanced  and  paid  [619]  up  by  the  pro- 
prietors of  the  company ;  and  thereupon  one  John  Hazledine  then  and  there,  being  a 
Bolder  of  divers  shares  in  the  said  company,  did,  in  the  presence  of  the  said  persons  so 
ti»n  and  there  present,  deliver  a  notice  in  writing  to  the  chairman  at  the  said  extra- 
ttdinuy  general  meeting,  thereby  requiring  tiiat  the  said  company  should  be  dissolved, 
which  said  notice  was  tiiereupon  then  imd  there  openly  read ;  whereupon  it  was  then 
ttd  tiiere  resolved  by  the  several  pOTSons  ihea  and  there  present^ — firsts  that  in  con- 
foraiity  vi^  the  said  requisition  of  the  said  John  Hazlemne,  the  said  company  was 
thereby  dissolved ;  secondly,  that  the  winding  up  of  the  affairs  of  the  company  should 
be  entnisted  to  the  then  present  board  of  directors,  with  power  to  them  to  employ, 
ud  pay  for,  such  assistance  as  might  be  necessary  for  that  purpose,  and  that  any  three 

them  should  be  empowered  to  act  as  a  quorum ;  thirdly,  that  the  assets  of  the 
oompuiy  should  be  realised  with  all  convenient  speed,  and  that  such  portion  of  them 
u  might  not  be  required  to  meet  the  engagements  of  the  company,  should  be  divided 
unoDgst  the  shareholders  rateably,  and  in  proportion  to  tbe  shares  respectively  held 
by  them,  in  such  dividends  as  the  directors  mighty  from  time  to  time,  deem  fit,  a 
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dividend  to  be  declared  at  least  once  in  every  six  months ;  fourthly,  that  a  «^  of 
the  said  proceedings  and  resolutions  at  the  said  extraordiiuuy  general  meetiDg  ^ouU 
be  transmitted  to  each  shareholder,  and  that  thencefcniji  no  transfer  ol  mat,  to 
parties  not  already  shareholders,  should  be  permitted. 

No  number  whatever  of  proprietors  personally  present  at  the  said  meeting  n> 
desirous  of  continuing  and  carrying  on  the  said  concern,  or  did  in  vrrituig  undertike 
so  to  do.  A  copy  of  the  said  proceedings  and  resolutions,  as  well  of  and  at  tJie  sud 
^neral  half-yeany  meetine  as  of  and  at  the  extraordinatv  general  meeting  w» 
in  due  manner  transmitted  to  t^e  plaintiff  and  to  other  the  shu^holders  of  and  io  die 
company ;  and  the  said  trade  or  business  so  theretofore  carried  on  as  aforesaid  by  tke 
company,  on  and  from  the  said  29th  of  August  1839,  was,  and  thence  hitherto  hsth 
been,  wholly  discontinued,  save  and  except  so  far  as  was  absolutely  necessaiy  Ux  tbe 
purpose  of  winding  up  the  affairs  of  the  company. 

The  defendants,  so  being  such  directors  as  aforesaid,  thereupon,  in  pursuance,  ud 
by  virtue,  of  the  said  resolutions  at  the  said  extraordinaty  general  meeting  as  afon- 
said,  did  proceed  to  the  winding  up  of  the  affairs  of  the  company,  and  were,  by  tbe 
other  shareholders  of  the  said  capital  and  members  of  the  said  company,  permitted  to 
proceed  in  realising,  and  did  in  fact  proceed  in  realising,  the  assets  of  the  said  compuT 
with  all  convenient  speed,  luid  within  six  months  next  after  tiie  passii^  of  the  said 
resolation  for  the  dissolution  (A  the  company,  to  wit,  on  the  Ist  of  Oetober  1639, 
found,  and  the  fact  was,  that  they  had  sufficient  cash  in  hand  belon^e  to  the  company 
to  repay  the  proprietors  thereof  11.  per  share  on  69,757  shares  in  the  company,  and 
the  defendants,  being  such  directors  as  aforesaid,  thereupon  afterwards,  to  wit,  on  ttte 
day  and  year  last  aforesaid,  gave  and  sent  to  the  plaintiff  and  other  the  shareholden 
of  and  in  the  company,  a  certain  notice,  to  the  purport  and  effect  following  (Chat  ii 
to  say)  J 

"  Northern  and  Central  Bank  of  England. 
"First  Instalment,  II.  share. 

"  Manchester,  1st  of  October  1839. 

"Notice  is  hereby  given,  that  the  first  instalment,  at  the  rate  of  11.  per  share,  out 
of  the  capital  stock  of  the  above  company,  is  now  payable  to  tbe  proprietOTS  thereof, 
at  their  office  in  Brown  Street,  in  pursuance  of  the  resolutions  passed  at  the  ezCrar 
ordinary  general  meeting  held  on  Thursday,  tiie  29th  of  August^  for  djascdTing 

the  company  and  dividing  the  assets. 

"  The  scrip-certificate  must  be  produced,  and  tiie  payment  of  each  instalment  will 
be  noted  thereon. 

"  The  amounts  due  to  proprietors  residing  at  a  distance  will  be  paid  to  any  party 
applying  personally  for  the  same,  on  the  production  of  the  certificate  and  tiie  annexed 
order  filled  up  and  signed  by  such  proprietor. 

"  By  order  (rf  the  Board  of  Directors, 

"  William  Smith,  Managing  Director. 

"  Not  transferable. 

"  [Insert  place  of  residmoe],  1839. 

"  To  the  Directors  of  the  Northern  and  Central  Bank  of  En^and. 

"  Gentlemen, — You  will  please  to  honour  the  drafts  of  for  the  sum  of 

- ,  being  the  first  instalment  of  IL  per  share  on  shares  held  hjr 

me  in  the  above  company." 

The  plaintiff,  on  the  same  day  and  year  aforesaid,  received  of  and  from  the  defen- 
dants payment  of  the  instalment  therein  mentioned  ;  and  afterwards,  to  wit,  on  the 
.  ■  -  day  of  November  in  the  year  last  aforesaid,  it  was  arranged  and  agreed,  between 
the  directors  of  a  certain  other  banking  company  in  Manchester  called  the  Albaoce 
Bank,  that  for  and  in  consideration  of  a  certain  annual  payment  to  be  in  that  behalf 
made  by  the  Northern  and  Central  Bank  of  England  to  the  Alliance  Bank,  tiie  last- 
mentioned  company  should  undertake  the  winding  up  of  the  affiura  of  the  said  Nortbem 
and  Central  Bank  m  England ;  whereupon,  and  frcnn  which  tim^  tbe  remaining  bnriness 
of  the  said  Northern  and  Central  Bank  of  England  necessary  for  the  purpose  of  piQ 
winding  up  the  affiura  thereof,  was  truisferred  to  tiie  Alliance  Bwk. 
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The  Alliance  Bank  consisted  wincipally  of  pers<HU  who  had  been  members  of  the 
Northern  and  Central  Bank  of  Enghuid ;  and  it  was  part  of  the  arrangement  and 
agreement  so  entered  into  between  the  directors  of  the  respective  companies,  that  every 
person  holding  five  shares  in  the  Northern  and  Central  Bank  of  England  should,  on 
transferring  the  same  at  the  nominal  price  of  51.  each,  be  entitled  to  be  admitted  a 
b(^der  of  one  share  of  251.  in  the  Alliance  Bank.  The  defendant  Smith  shortly  after- 
wwds  became,  and  yet  is,  a  shareholder  in,  and  managing  director  of,  the  last- 
mentioned  comwny,  and,  as  such  managing  director,  entitled  to  an  annual  salary,  and 
tin  defendants  Hunt  and  Ogilvie  shortly  afterwards  became,  and  yet  are,  respectively, 
aharefaolders  in,  and  directors  of,  the  sua  company,  and  the  defendants  Haynes,  Haigh, 
and  Robins  shortly  afterwards  became,  and  yet  are,  re^ectively,  shareholders  in,  but 
Dot  directors  of,  the  last-mentioned  company.  Neither  moor  nor  Eckeraley  was  or  is 
director     or  a  shareholder  in,  the  said  company. 

Oa  the  30th  of  December  1839  the  drfendants,  so  being  such  directors  as  aforesaid, 
found,  and  the  fact  was,  t^t  the  cash  in  hand  belonging  to  the  company  of  the  pro- 
priety of  tiie  Northern  and  Central  Bank  of  England  tken  amounted  to  the  sum  of 
64,9251,  without  making  any  deduction  for  the  debts  then  owing  by  the  said  company, 
and  which  then  amounted  to  about  80001.,  and  t^t  the  number  of  shares  standing  in 
die  books  of  the  company  was  61,705 ;  and  the  defendants,  being  such  directors  as 
aforesaid,  then  resolved  that  the  sum  of  11.  per  share,  being  the  second  instalment, 
ehould  be  paid  to  the  proprietors  of  the  company  on  the  first  of  January  then  next ; 
and  the  defendants,  so  being  such  directors  as  aforesaid,  tfaereu|)on  afterwards,  to  wit, 
on  [62Sn  the  said  Ist  of  January  1840,  ^ve  and  sent  to  the  plaintiff  and  to  other  the 
shweboiders  of  and  in  the  company,  notice  that  the  second  instalment,  at  the  rate  of 
IL  ner  share  out  of  the  capitu  stock  of  the  company  of  proprietors  of  the  Northern 
ani  Central  &uik  of  England,  was  then  payable  to  the  proprietors  thereof,  at  the 
Alfiuiee  Bank  in  Mancbestw,  and  which  notice  was  and  is,  in  all  otiier  respects,  to 
llie  same  purport  and  effect  as  the  said  other  notice  lastly  above  mentioned.  The 
I^ntiff  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  received  of  and  from  the 
defendants,  payment  of  the  said  second  instalment  of  11.  per  share  therein  mentioned. 
On  the  24th  of  February  1840,  the  directors,  at  a  certam  meeting  of  the  board  of 
directors  then  and  there  held,  after  taking  into  consideration  the  half-yearly  report, 
vliich  they  intended  to  issue  to  the  shareholders,  and  also  the  draft  of  a  dem  of 
i&doimity,  which  the  soHcitor  of  the  defendants  had,  by  their  directions,  prepared, 
did  then  and  there  resolve  that  the  said  report  and  indemnity  should  be  adopted  and 
printed  for  circulation  amongst  the  shareholdera,  and  did  also  resolve,  and  the  fact  was, 
that  the  cash  in  hand  bebinging  to  the  company  then  amounted  to  the  sum  of 
23,3111  Os.  3d.,  and  that  a  certain  honk,  called  the  Pheenix  Bank,  owed  the  comptuiv 
the  sum  of  78O01.,  vMoh  woald  be  payable  on  the  Srd  of  March  then  next,  which 
nuu,  with  a  bill  of  one  Thomas  Jackson,  payable  on  the  Srd  of  May  then  next,  for 
the  sum  of  7621.  Ss.  6d.  would  be  sufficient  to  pay  lOs.  per  share  on  61,685  shares; 
&nd  thereupon  the  said  defendants,  so  being  such  directors,  resolved  that  a  third 
instalment  of  10s.  per  share  should  be  paid  to  such  of  the  propiietors  as  should 
execute  the  deed  of  indemnity  therein  and  hereinafter  mentioned.  The  defendants, 
80  being  such  directors  as  aforesaid,  afterwards,  to  wit,  on  the  27th  of  February  1840, 
gave  and  sent  to  the  ^aintiff  [624]  and  to  otiier  the  shareholders  of  and  in  the  com- 
ply a  eertain  printed  statement  or  report,  which  was  and  is  to  the  purport  or  effect 
toUowing;  that  is  to  say, — 

"Northern  and  Central  Bank  of  England. 

"Manchester,  27th  of  February  1840. 
"  Directors. 

"  WiUiwn  Holies,  Chairman. 
"John  Hunt,  Deputy  Chairman. 

"James  Pickford  Bloor.      Alexander  Ogilvie. 
"  William  Eckersley.  Allen  Eobins. 

"John  Haigh.  William  Smith. 

"The  resolutions  passed  at  the  extavordinary  general  meeting,  held  on  the  29th 
Aiigoit  1839,  for  dissolving  the  Northern  and  Central  Bank,  and  providing  for  the 
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realisation  and  distribution  of  the  assets,  having  superseded  the  neceanty  of  again 
convening  the  ahareholdera,  the  board  of  directcnv  have  merely  to  make  the  fdlowing 
half-yearly  report  of  their  proceediiu;8. 

"  Amongst  the  first  steps  towards  bringing  the  affiura  into  amaiUer  compass,  they 
felt  it  their  duty  to  call  u^n  Uioee  shuvholders  who  wne  indebted  to  the  bank  to 
pay  up  their  balances,  and  in  cases  of  default  the  directors  proceeded  (by  virtue  of 
the  powers  conferred  by  the  deed  of  settlement)  to  forfeit  the  shares  of  the  parties 
at  the  market  price  of  the  day,  placing  the  proceeds  towards  the  liquidation  of  their 
respective  accounts.  The  number  of  shares  has  been  consequently  reduced  from 
69,757,  as  given  in  the  last  report,  to  61,685. 

"  On  the  Ut  October  1839  the  directors  declared  a  first  instalment  of  11.  per  share 
out  of  the  capital  stock  of  the  company. 

"On  the  31st  December  1839  the  estimated  asseta,  after  [G2B]  dedocting  the 
expenses  of  the  eatabliahment  to  that  date,  were  as  follows : — 

£      a.  d. 

"  Gash  at  interest  in  various  banks  ....       67,901    3  11 
Real  estate,  mortgages,  bills  of  exchange,  bank  and  railway 

shares,  and  other  securities,  valued  at  .         .         .      80,852   0  0 
Outatanding  balances  in  open  acoounta,  valued  at .  133,577  19  0 

272,331    2  11 

From  which  must  be  deducted,  for  notes  atiU  in  circular 
tion,  legal  expenses,  and  other  liabilitieB  of  t^e  company       7,960  15  6 

£264,366    7  6 

"  These  valuations  having  been  made  with  great  care,  and  after  further  acguaintanna 
with  the  oireumstances  c/t  the  several  accounta,  the  shareholders  will  be  gratified  to 
observe  that  the  prospecta  held  oat  in  the  report  of  the  29th  of  August  aa  to  the 
ultimate  result^  have  men  aabstantially  borne  out. 

"On  the  Ist  of  January  last  the  directors  declared  a  second  instalment  IL  per 
share  out  of  the  capital  stock  of  the  company. 

"  In  consequence  of  the  large  interest  held  by  the  Alliance  Bank  in  the  assets  of 
the  Northern  and  Central  Bank  of  England,  the  directors  have  thought  it  desirable  to 
conclude  an  arrangement  with  that  establishment  for  securing,  at  a  defined  expense^ 
t^e  most  efficient  assistance  in  the  liquidation  of  the  afiairs  of  the  company.  As  the 
basis  of  remuneration  the  two  boards  have  [K26]  assumed  the  minimum  annual 
amount  at  which  such  liquidation  could  have  been  oonducted  as  a  separate  establish- 
ment ;  and  the  sum  of  20001.  has  been  fixed  as  an  equivalent  for  the  salaries  (rf  the 
managing  director,  clerks,  and  other  servants,  ren^  taxes,  ooak,  and  staticMiery,  and, 
in  short,  every  other  incidental  expense  except  travelling  and  law  chai^^ 

"The  directors  are  sony  to  announce  tiut  they  have  received  notice  oontem- 
plated  proceedings  in  equity  by  certain  parties,  for  the  recovery  of  principal  and 
premium  paid  on  shares  allotted  in  the  latter  part  of  1836,  on  the  ^roimd,  asthej 
allege,  of  the  subsequently  ascertained  condition  of  the  bank.  The  directors  reftftin 
from  giving  an  opinion  as  to  the  merits  of  the  question  in  a  public  report ;  but  thqr 
are  satisfied  that  they  will  receive  the  cordial  coneurrenoe  of  the  shareholdera  at  laiga 
in  a  strenuous  resistance  to  all  such  proceedings. 

"  The  directors  are  happy  to  be  enabled  to  declare  a  further  inatalment  of  10a.  per 
share  out  of  the  capital  stock  of  the  company  \  and  while  the^  appeal  to  the  fact  (tf 
their  having  within  the  first  six  months  since  the  dissolution  of  the  oompan^. 
distributed  to  the  shareholders  what  may  be  estimated  as  a  moiety  tA  tiie  net  amount 
to  be  eventually  realised,  as  the  best  evidence  of  their  anxiety  to  throw  no  chetade 
in  the  way  of  a  speedy  termination  of  their  trust,  they  feel  it  a  duty  which  they  owe 
to  themselves  (particularly  with  reference  to  the  proceedings  above  noticed)  to  require 
such  an  indemnity  from  the  shareholders  as  is  contemplated  by  the  deed  of  settlementt 
and  as  will  suggest  itself  to  the  unbiassed  judgment  of  all  parties  concerned. 

"  For  the  information  of  the  shareholders  a  copy  is  hereto  annexed  of  the  document, 
to  which  the  directors  have  been  advised  to  require  the  signature  of  each  individuil 
shareholder  on  receipt  of  tiie  present  instalment 

"WiLUAN  Hatnis,  Chainnan." 


Digitized  by 


Google 


SUV.*  0.  sr. 


LYON  V.  HATNBS 


671 


[527]  A  printed  paper,  purporting  to  be  the  draft  or  copy  of  a  deed  of  indemnity, 
was  annexed  to  ihe  last-mentioned  statement  or  report  at  the  time  when  the  same  was 
so  sent  and  given  to  the  plaintiff  and  other  the  shareholders,  and  was  therewith  in  fact 
sent  to  the  plaintiff  and  other  the  shareholders,  which  printed  paper  was  and  is  of  the 
purport  and  to  the  effect  following ;  that  is  to  say, 

"This  indenture,  made  the  27ui  day  of  February  1840,  between  the  several  persons 
vbose  names  and  seals  are  subscribed  and  affixed  to  these  presents,  being  respectively 
holders  of  the  shares  set  opposite  their  respective  names  in  the  same  schedule,  in  the 
i(nit«tx)ek  banking  conipauy  established  at  Manchester  in  the  county  of  lAncaster, 
oiUed  tiie  NorUiern  «Mi  Gmtiral  Bank  of  Endand,  of  the  first  part,  and  William  Haynes, 
Mn  Hool^  James  Pickford  Bloor,  William  £ckersley,  John  Haigh,  Alexander  Ogilvie, 
Allen  Bobhis,  and  WilUun  Smith,  being  the  present  directors  of  the  said  company,  of 
the  second  pait :  Whereas  on  or  about  the  29th  day  of  August  1839  the  proprietors  of 
die  said  bulk,  in  due  form  of  law,  came  to  a  resolution  to  dissolve  the  said  company 
ud  wind  up  and  close  the  affairs  thereof,  and  that  the  net  assets  of  the  same,  after 
diBchaiging  all  the  charges  and  obligations  thereof,  should  be  returned  to,  and  equally 
divided  unong,  the  shareholders,  so  far  as  such  assets  would  extend,  in  the  nature  of 
adividend  on  their  respective  shares  in  the  capital  of  the  said  company  :  And  whereas 
the  said  directors,  in  pursuance  of  such  resolution,  proceeded  to  realise  the  assets  and 
diseharee  the  obUgationa  of  the  said  company,  and  out  of  the  net  assets  thereof  did, 
on  or  aixHit  the  let  of  October  and  ihe  let  of  January  now  last  past^  respectively  pay 
unto  the  respective  shareholders  two  several  dividends  of  11.  and  11.  upon  each  ahare : 
And  whereas  since  the  payment  of  such  last-mentioned  dividend  the  directors  f 628] 
of  the  said  compEuiy^have  realised  further  assets  thereof,  and  have  now  in  their  hands 
funds  sufficient^  if  applied  for  that  purpose,  to  pay  to  the  shareholders  a  further 
dividend  of  lOa.  per  share :  And  whereas  various  claims  and  demands  have  recently 
been  made,  and  actions  and  suits  at  law  and  in  equity  threatened  to  be  commenced 
and  prosecuted  against  the  directors,  parties  hereto,  or  against  the  company  or  the 
public  registered  officers  thereof,  in  respect  of  the  transactions  of  the  said  company  or 
the  sud  diractors  on  behalf  of  the  same,  and  the  said  directors  are  advised  to  retain 
tiie  said  funds  and  assets  so  being  in  their  hand^  for  and  towards  their  indemnity 
wad  reimbursement  against  and  in  respect  of  such  claims,  demands,  actions,  and  suits, 
and  tike  damages,  costs,  and  expenses  which  may  be  recovered  and  levied  or  enforced 
fiom  and  against  them  and  the  said  company  by  reason  or  means  thereof ;  but  the' 
■id  directors  being  desirous,  instead  of  so  retaining  the  sud  funds,  to  apply  the  same, 
so  for  as  they  ssKily  can,  in  making  and  paying  a  further  dividend  of  lOs.  per  share 
to  the  shareholders  of  the  said  company,  as  before  mentioned,  have  consented  and 
agreed  to  apply  the  said  funds  in  payment  of  such  dividends  to  such  of  the  shareholders 
as  shall  become  parties  to,  and  execute,  these  presents,  and  give  and  execute  to  them 
the  said  parties  hereto  of  the  second  part  such  covenants,  protection,  and  indemnity, 
88  in  these  presents  are  contained  :  Now  this  indenture  witnesseth,  that  in  consideration 
of  the  premises,  and  more  especially  in  consideration  of  the  respective  dividends,  or  sums 
d  10s.  per  share,  paid  by  the  said  directors,  at  or  before  the  execution  of  these  presents, 
unto  the  several  shareholders,  parties  hereto  of  t^e  first  part,  upon  or  according  to  the 
■nnnber  of  shares  of  which  each  such  piu*ty  is  or  are  a  proprietor  or  proprietors,  they 
Slid  several  sharehohlera,  parties  hereto  of  the  first  part,  do  hereby  jointly,  for 
themselves,  [fi!9]  their  heirs,  executors,  and  adminutrators,  and  every  two  jointly, 
and  every  greater  number  than  two  respectively  jointly,  do  for  themselves,  their 
htm,  executors,  and  administrators,  and  each  and  every  of  them,  the  said  several 
penons  parties  hereto  of  the  first  part,  doth  hereby  for  himself  and  herself  separately, 
and  his  or  her  heirs,  executors,  and  administrators,  covenant  with  the  said  several 
persons  parties  hereto  of  the  second  part,  their  executors  and  administrators,  and  with 
eveiy  of  them  separately,  his  executors  and  administrators,  that  they  the  said  parties 
hereto  of  tiie  first  part,  their  heirs,  executors,  and  administrators,  or  some  one  of  them, 
shall  and  will  from  time  to  time,  and  at  all  times  hereafter,  well  and  effectually  defend, 
save  harmless,  and  keep  indemnified,  the  said  directors, — parties  hereto  of  the  second 
put)— their  heirs,  executors,  administrators,  and  assigns,  and  each  and  every  of  them, 
and  his  heirs,  executors,  administrators,  and  assigns,  and  their  and  every  ol  their 
ntates  and  effects,  and  all  and  every  other  persons  and  person  who  may  hereafter 
become  directors  or  a  director  of  the  said  company,  their  and  his  h^rs,  executors, 
and  sdministiutorB^  and  assigns,  and  every  oi  them,  their  and  every  of  tJieir  estates 
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aud  effects,  and  all  the  officers  of  the  said  company  and  every  of  them,  and  their  and 
every  of  their  heirs,  executors,  and  administrators,  of,  from,  and  against  all  and  all 
manner  of  actions,  suits,  attachments,  and  other  proceedings  whatsoever,  either  hw 
or  in  equity,  which  have  already  been,  or  may  heroafter  be,  had,  commenced,  prosecuted, 
brou^t,  or  sued  out,  against,  and  all  and  all  manner  of  costs,  charges,  losses,  duoaagas, 
and  expenses,  which  may  be  paid,  incurred,  or  sustained,  by  the  said  directors,  parties 
hereto,  or  any  of  them,  their  or  any  of  their  heirs,  executors,  or  administrators,  or  any 
future  directors  of  the  said  banking  company,  or  any  one,  two,  or  more  of  them,  thdr 
or  [630]  any  one,  two,  or  more  of  their  heirs,  executors,  or  administratora,  or  any  officer 
of  the  said  company,  or  the  heirs,  executors,  or  administrators  of  any  such  officers,  for 
or  on  account  or  in  respect  or  by  reason  of  the  application  of  the  assets  now  in  hand, 
or  any  part  thereof,  in  or  towards  payment  of  tiie  aforesaid  dividend  of  lOs.  per  share, 
or  for,  or  on  account,  or  in  respect,  or  by  reason  of  ihe  past  or  present  maoa^emeD^ 
transactions,  dealings,  operations,  acts,  or  deeds  of  or  in  or  about  or  ouwermng  the 
a£EairB,  accounts,  or  business  of  the  said  banking  company,  or  fw  (mt  (m  aocount  or  in 
respect  of  any  matter  or  thing  whatsoever  in  anywise  reuvlang  to  the  premises :  And 
whereas  it  may  frequently  be  necessary  to  transmit  these  presents  to  various  places 
for  execution  by  shareholdera  or  for  other  purposes,  and  in  order  to  guard  against  tiie 
consequences  of  loss  or  destruction  of  these  presents,  it  has  been  deemed  expedient 
that  two  parte  thereof  (duplicates  of  each  other)  should  be  prepared  and  executed, 
and  inasmuch  as  many  of  the  persons  who  shall  execute  one  part  of  these  [H^nts 
may  not  execute  the  other  part,  it  has  also  been  thought  expedient  that  two  paiti 
thereof  (duplicates  of  each  other)  should  be  prepared  and  executed ;  and  inasmacA  as 
many  of  the  persons  who  shall  execute  one  part  of  these  presents,  may  not  exen^ 
the  other  part,  it  has  also  been  thought  expedient  in  onur  to  preser^'e  conforou^ 
between  the  two,  that  each  shareholder,  a  party  to  l^ese  {nresents  of  the  first  part, 
who  shall  personally  execute  one  part  of  these  presents,  shall  empower  acme  one  or 
more  person  or  persons  as  tbe  attorney  or  attorn^  of  him,  her,  or  them,  to  sun, 
seal,  and  deliver  the  other  put  of  these  presents :  Now,  therefore,  this  indenture  ano 
witnesseth,  that  for  effectuating  the  purposes  last  aforesaid,  each  of  the  shareholdm^ 
parties  hereto  of  the  first  part,  personally  executing  one  part  of  these  presenta,  doth 
hereby  make,  [631]  ordain,  constitute,  and  appoint  John  Farrer,  gentleman,  who  is  one 
of  the  present  cashiers  of  the  said  banking  company,  and  James  Drew  of  Manchester, 
gentleman,  who  is  one  of  the  present  clerks  of  the  Alliance  Bank,  and  also  such  other 
person  as  shall  for  the  time  being  be  the  acting  cashier  of  the  said  company,  sererally 
and  any  of  them  separately,  the  lawful  attorneys  and  attorney  of  him  or  her  tH 
shareholder  so  executing  one  part  of  this  deed  aa  aforesaid,  for  and  in  lihe  name,  and 
as  the  act  and  deed  of  him  or  her  and  either  jointly  or  severally,  to  sign,  seal,  ddirer, 
and  execute  the  duplicate  or  counterpart  of  this  present  deed,  eadi  such  otmstitiieiit 
respectively  hereby  declaring  that  every  duplicate  or  counterpart  of  this  deed  so 
executed  by  his  or  her  said  attorney  or  attorneys  as  aforesaid  sh^l  be  of  the  like  force 
and  effect  as  if  executed  by  him  or  her,  each  such  constituent  hereby  agreeing  to  ratify 
and  confirm  all  and  whatsoever  such  attorney  or  attorneys  shall  lawfully  do  in  tin 
premises  by  virtue  of  this  present  power.    In  witness,  &c.'* 

The  above  written  indenture  was  signed,  sealed,  and  delivered,  on  parchment  doly 
stamped,  by  the  several  |»er8onB  parties  thereto,  in  tiie  presence  of  the  several  penoM 
whose  names  are  reapectively  wnttm  on  dexter  side  of  ti»  reepeotive  aignatorei 
of  the  parties  so  executing. 

The  schedule  to  the  above  written  indenture : — 


Kuns  of  each 
Froprletur. 

Kumber  (rf  Mch 
Pnprietm^  Hhare. 

BlKDBtiire  of 
I'roprietora. 

I-  B. 

WltDeeacB' 
Signttnra. 

The  defendants,  so  being  such  directors  as  aforesaid,  at  the  time  of  so  sending  and 
giving  to  the  plaintiff  and  [632]  other  the  shareholders,  such  statement  or  rcfurt 
and  such  printed  paper  annexed  thereto  as  aforesaid,  did  also  annex  to  the  said  state- 
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matt  or  rqwrt  a  certain  aotfice  which  was  and  ie  to  the  purport  following,  that  is  to 
1  »y:— 

i  "  Northern  and  Central  Bank  of  England. 

I  "Hiird  Instalment,  10a.  per  share. 

*'  Manchester,  27th  February,  1840. 

**  Notice  is  hereby  given  that  a  third  inrtalmenls  being  at  the  rate  of  IDs.  per 
ahare  out  of  the  capital  stock  of  the  above  company,  is  now  payable  to  the  proprietors 
Uiereof  at  the  AUuuce  Bank,  at,  &c.,  in  mrsumoe  of  tiie  resolutions  passed  at  bhe 
extraordinary  general  meeting  held  on  Tfanrsday  the  29th  of  August^  1839,  for 
diflsdving  the  company  and  dividing  the  assets. 

"The  scrip  certificate  must  be  produced,  and  the  payment  of  the  instalment  will 
be  noted  thereon.  In  consequence  of  the  necessity  which  eicists  for  requiring  the 
ngnature  of  each  proprietor  to  the  deed  of  indemnity  previous  to  receiving  the  instal- 
ment,  the  directors  are  obliged  in  the  present  instance  to  omit  the  order  which  has 
hitherto  been  annexed  for  the  convenience  of  distant  shareholders,  but  it  is  intended 
to  tnmsmit  the  deed  together  vritk  the  instalment  to  the  several  towns  where  any 
nomber  of  shareholdere  reside,  and  of  which  due  notice  will  be  ^ven. 

"  By  order  of  the  Board  of  XHreotoFB." 

The  aSbin  of  iihe  company  before  and  at  the  time  of  the  said  dissolution  thereof 
were  and  thenoe  continually  had  been  greatly  involved  and  embarrassed,  and  tiie 
eompany,  and  the  defendants  as  such  directors  as  aforesaid,  for  and  on  behalf  of  the 
compaoy,  respectively  entered  into  divers  covenants  and  agreements,  and  had  [633] 
hereby  subjected  themselves  to  divers  liabilities  to  a  much  greater  amount  m  the 
i^ole  than  the  uuount  of  all  the  assets  of  the  company  by  them  the  defendants  ever 
raslised,  and  which  liabilities  at  the  time  of  giving  and  sending  the  said  statement  or 
report,  bearing  date  the  27th  ol  February,  1840,  were  and  continued  and  thence  had 
coodnued  and  still  were  (Hitstandine  and  undischarged,  and  legal  proceedings  had 
■hwUy  heion  the  time  of  giving  and  sending  the  laBt-mentioned  notice  or  statement^ 
ben  UTeatened  to  be  commenced  against  the  company  and  the  defendante  as  such 
direeton  as  aforesaid  in  respect  thereof;  and  thereupon  the  defendants  had  just 
befrae  the  giving  and  sending  the  last-mraitioned  statement  or  r^xnt  determined  not 
to  make  or  pay  the  said  third  instalment  or  dividend,  to  wit^  of  10s.  per  share,  unless 
the  aharehoklers  of  and  in  the  company  would  execute  a  deed  of  indemnity  to  such 
purport  or  effect  as  the  printed  paper  so  annexed  to  the  said  statement  or  report,  and 
haa  thereupon  caused  such  deed  of  indemnity  thereinbefore-mentioned,  — and  which 
vu  to  aach  purport  and  effect  as  the  said  printed  paper, — to  be,  and  the  same  was, 
aecordine^y  prepared  and  ingrosaed,  and  was,  to  wit,  on  the  day  and  year  last  afore- 
nid,  andnienceforth  had  been,  ready  to  be  executed  by  the  said  several  shareholders, 
tnd  ires,  in  fact,  thereupon  in  due  mwner  executed  by  divers  of  l^e  shareholders  of 
and  in  the  otnnpany,  and  the  last-mentioned  instalment  or  sum  of  lOa.  per  sluure  was 
in  due  manner  paid  by  ihe  defendants  to  such  of  the  shareholdera  as  eiraouted  the 
dead  of  Bidemni'^,  and  thedefendants  were,  on  and  from  the  day  and  year  last  afore- 
Mid,  reedy  and  willing  to  pay  the  same  to  edl  and  every  other  the  shareholders  of  and 
in  ^  said  company  upon  their  executing  such  deed  of  indemnity ;  of  all  which 
premises  the  plaintiff  during  all  the  tame  aforesaid  had  notice.  The  plaintiff  so  being 
mch  shareholder  as  aforesaid,  after  the  giving  and  send-[634}-in^  to  him  of  the  said 
statement  or  report^  bearing  date  the  day  and  year  last  i^oresaid,  together  with  the 
nid  printed  paper  and  notice  therexmto  annexed  as  aforesaid,  to  wit,  on  the  16th  of 
November  1840,  caused  a  certain  paper  writing,  signed  with  his  hand,  to  be  delivered 
to  the  defendant  William  Smith,  which  said  paper  writing  was  and  is  to  the  purport 
snd  effect  following ;  that  is  to  say, 

"To  William  Smith,  Esquire,  the  muiaging  director,  and  to  the  other  directors 
of  the  Nordiem  and  Gentr^  mnk  of  ^gland :  I  hereby  demand  payment  from  you 
of  the  two  insb^menta  of  10s.  each,  upon  the  shares  held  by  me  in  the  above  bank, 
whddi  iiutalmentB  you  have  admitted  to  be  ready  for  each  aluureholder,  but  which  you 
refuse  to  pay  to  me  imless  I  execute  a  certain  deed  of  indonnity  required  by  yon : 
which  I  decline  to  do,  being  advised  that  I  am  improperiy  rec^nired  to  smi  it  And 
1  hereby  give  you  notice,  uiat  I  am  prepared  and  ready  to  give  you  a  vaMd  discharge 

C.  P.  xn.— 22  ^  , 
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loi'  Uie  amouut  of  the  said  inatabnents,  and  that  I  shall  require  interest  to  be  paid  <» 
lihe  amount  thereof  for  the  time  the  aame  have  been  illegally  withheld,  and  that  intntit 
will  also  be  required  by  me  from  the  date  of  this  demand. 

The  plaintiff  hatb  always  hitherto  refused  to  execute  the  deed  of  indemnily,  and 
the  defendants,  so  being  such  directors  as  aforesaid,  have  always  hitherto  refused  to 
permit  the  last^mcDtioned  instalment  or  sum  of  lOs.  per  share  mentioned  in  the  said 
statement  and  notice,  bearing  date  the  27th  of  February  1840,  to  be  paid  to  the 
pUiiutiff,  or  to  other  Uie  shareholders,  until  he  and  ihay  should  respectiraly  execute 
the  said  deed. 

The  special  verdict  concluded  in  the  mual  form,  witli  the  finding  ci  the  juiy  upon 
each  issue  subject  to  the  opinion  of  the  court 

The  case  was  argued  in  Michaelmas  term  last  by  Bompaa  Serjt  (with  whom  wu 
Starkie  and  Crompton)  for  [636]  the  pUuntiff,  and  by  Sir  T.  Wilde  Serjb.  (with  wbcm 
were  Cfaannell  Serjt  sad  John  Henderson)  for  the  defendants ;  but  it  has  not  been 
thought  necessary  to  report  their  argumeotB,  as  they  are  fully  adverted  to  in  the 
judgment  pronounoed  by  the  court 

Ciu".  adv.  vult 

TiNDAL  C.  J.,  now  delivered  the  judgment  of  the  court  This  was  an  action  <A 
assumpsit,  brought  by  Matthew  Lyon  against  William  Haynes  and  seven  other  defen- 
dants. The  first  count  of  the  declaration,  in  substance,  alleged  that  the  plaintiff  and 
defendants  and  others  had,  for  three  years,  carried  on  the  business  of  bankers  under 
the  provisions  of  the  statute  7  G.  4,  c.  46,  by  the  name  of  The  Kort^em  and  Centnl 
Bank  of  England,  and  that  the  plaintiff  was  the  holder  of  100  shares  in  the  capital  of 
the  said  bank,  of  101.  each ;  that  shortly  before  the  making  of  the  promise  tiiereinaftw 
mentaoned,  the  bank  or  company  and  the  business  thereof  were  duly  disedved  and 
altogether  ceased  and  determined ;  that  tiie  defendants  w&n  ahareholdora  and  direoton 
tif  the  company ;  and  that  at  a  eenerd  meeting  of  the  shareholders,  at  the  time  of  the 
dissolution,  it  was  agreed  by  and  amon^t  the  shareholders  that  the  assets  aS  the  nid 
bank  or  company  should  be  realised  with  all  convenient  speed,  and  that  such  portion 
of  them  as  might  not  be  required  to  meet  the  engagements  of  the  said  bank  or  cfMspuiy 
should  be  divided  amongst  the  said  shareholders  ratably  and  in  proportion  to  the 
shares  respectively  held  by  them  in  such  dividends  as  the  directors  might  from  ttme 
to  time  deem  fit,  a  dividend  to  be  declared  at  least  once  in  every  six  months.  The 
declaration  then  proceeded  to  allege  that  thereupon  and  in  consideration  that  the 
defendants  were  allowed  and  permitted  to  realise,  and  were  then  intrusted  with,  the 
assets  of  the  company  by  the  other  shareholders,  for  [636]  reward  to  tbem  the  defen- 
dants in  that  behalf,  they  the  defoidants  promised  the  several  ahweholders  to  reaiiH 
the  said  assets  with  all  oonvenient  speed,  and  to  divide  such  portion  of  them  as  m^it 
not  be  required  to  meet  the  engagements  of  the  company,  amongrt  the  aharebolden 
•rateably  and  in  proportion  to  the  shares  respectively  held  by  tiiem  in  such  dividoidi^ 
as  they  the  defendants  might  from  time  to  time  deem  fit,  a  dividend  to  be  dediied 
at  least  once  in  every  six  months.  The  declaration  then  proceeded  to  aver  that  althoagfa 
the  defendants  were  allowed  to  realise,  and  were  intrusted  with,  the  assets  irf  wt 
company,  and  although  they  did  realise  a  large  sum  of  money,  of  which  a  lai^  portioD 
was  not  required  or  necessary  to  meet  the  engagements  of  the  said  bank  or  oompaax, 
and  which  portion  was  sufficient  when  divided  amongst  the  shweholders  to  allow  to 
eaeh  shareholder  a  dividend  of  10s.  for  each  share,  and  althou^  the  defendants  did 
deem  fit  that  such  dividend  of  lOs.  for  each  share  should  be  paid  to  each  sharehoMov 
«id  although  they  were  requested  by  the  plaintiff  to  pay  him  the  dividend  on  the 
shares  so  held  by  him,  yet  that  the  defendants  would  not  deekure  or  pay  to  the 
pluntiff  the  said  dividraa  or  any  part  thereof.  The  deokuatiak  then  proceeded  to 
assign  a  second  breach  of  the  defenoant's  {womise  1^  alUffing  tiiat  although  die  defoh 

.dants  were  so  allowed  to  realise,  and  were  intmsted  wit^  ^e  assets  of  the  ocnupany, 
and  although  they  did,  after  the  expiration  of  the  two  first  six  months  from  the 
agreement  and  promise,  realise  a  large  amount,  of  which  a  large  portion  was  not 
required  or  necessary  to  meet  the  engagements  of  the  said  bank,  and  which  was 
sufficient  when  divided  among  the  shareholders  to  allow  to  each  shareholder  a  dividend 
of  1  Os.  for  each  share,  and  although  the  defendants  in  part  performance  of  their  pnmuH 

-  did  within  the  two  first  six  months  after  the  said  meeting  and  promise  deem  fit  [687] 
to  dedare,  and  did  declare  two  dividends  according  to  their  promise,  yet  tiiey  did  not 
within  the  third  space  of  six  months  or  at  any  otha*  time  afterwards,  lUthou^  the 
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time  had  long  elapsed  before  the  commencement  of  the  suit,  deem  fit  to  declare,  or 
declare  any  dividend  in  respect  of  the  said  shares  whereby  the  plaintiff  had  loat  the 
dnridend  of  10b.  for  every  share  so  held  by  him  as  aforesaid.  The  declaration  also 
eontained  counts  for  money  had  and  received,  and  on  an  account  stated. 

The  defendants  pleaded — first,  to  the  whole  decluatioo  non  assumpserunt ;  secondly, 
to  t^e  first  count,  that  the  plaintiff  was  not  the  lawful  owner  of  shares,  as  alleged ; 
thirdly,  also  to  the  first  count,  that  the  bank  or  company  and  the  business  or  trade 
thereof,  bad  not  been  nor  was  duly  dissolved,  nor  had  the  said  bank  or  company,  and 
the  hosinesB  or  trade  thereof,  ceaaed  or  determined,  nor  did  the  same  cease  and  determine, 
Bodo  et  formA ;  fourthly,  dso,  to  the  first  county  that  it  was  not  agreed  by  and  amongst 
the  shareholders,  mode  et  fom^  &o. ;  fifthly,  also  to  first  count,  that  the  def endante 
were  not  allowed  to  realise,  nor  were  tiiey  intrusted  with,  the  assets  of  the  company, 
modo  et  formA,  &c. ;  sixthly,  to  the  first  breach  of  the  first  count,  that  the  defendants 
did  not  realise  the  amount  in  that  count  mentioned  ;  seventhly,  also  to  the  first  breach 
of  the  first  count,  that  the  portion  of  the  amount  so  realised,  as  in  that  count  mentioned, 
was  required  and  necessary  to  meet  the  said  engagements  of  the  said  bank  or  compffny, 
and  that  there  never  was  any  portion  of  the  said  amount,  not  being  so  required  or 
aecessaiy,  which  was  sufficient  when  divided,  as  in  the  first  count  mentioned,  to  allow 
each  sh^holder  such  dividend  as  in  the  first  count  mentioned :  eighthly,  also  to  the 
fint  breach  of  the  first  count,  that  the  defendtmts  did  not  deem  fit  that  such  dividend 
should  be  paid  and  divided  amongst  the  shareholders,  modo  et  form& ;  ninthly,  also, 
to  thesame  [638]  first  breach,  that  the  defendants  had  no  notice  of  liie  several  premises, 
Bodo  et  form& ;  tenthl^,  also  to  the  same  first  breach,  that  tlie  defendants  did  declare 
and  pay  to  the  said  pl»ntiff  the  said  dividend ;  eleventhly,  to  the  second  breach  in  the 
fint  c(Hmt,  that  the  defendants  did  not  realise  the  amount  in  the  breach  mentioned, 
modo  et  formA ;  twelfthly,  also  to  the  second  breach,  a  plea  like  that  secondly  pleaded 
to  the  first  breach ;  thirteenthly,  also  to  the  second  breach,  that  the  defendants  had 
no  notice,  modo  et  formik ;  fourteentbly,  also  to  the  second  breach,  that  the  defendants 
did  within  the  said  third  space  of  six  months,  deem  fit  to  declare,  and  did  declare,  a 
dividend  of  1  Os.  in  reepect  of  the  shares  in  the  bank ;  fifteenthly,  to  the  last  two  counts 
<rf  the  declaration,  payment  in  full  satisfaction  and  dischar^,  &o. 

Ihe  phuntiff  by  his  replication  traversed  the  allegation  in  the  last  plea^  upon  which 
inue  was  jtnnei^  and  joined  issue  on  all  the  other  pleas. 

Upon  the  ttisH  a  special  verdict  was  found  by  the  jury ;  and  we  hare  been  called 
npm  to  decide  how  the  fin^g  upon  ^e  nerenU  issues  is  to  be  entered. 

Upon  the  argument  it  was  contended  on  the  part  of  the  phuntiff  that,  upon  the 
facts  found  by  the  special  verdict,  he  was  entitled  to  have  the  verdict  on  all  the  issues 
entered  for  him.  On  the  part  of  the  defendant  it  was  admitted  that  the  plaintiff  was 
entitled  to  have  the  verdict  entered  for  him  on  the  second  and  sixth,  tenth  and  eleventh 
and  fifteenth  issues ;  but  it  was  contended  that  the  rest,  either  in  part  or  altogether, 
ought  to  be  entered  for  the  defendants.  In  order  to  determine  this  case,  therefore,  it 
▼ill  be  necessaty  to  consider  the  several  disputed  issues  in  connection  with  the  facts 
applicable  to  each  as  found  by  the  specif  verdict ;  but  as  the  decision  upon  the  first 
ianie  must  depend  upon  the  result  of  the  amunent  upon  some  of  the  ower  issues,  it 
pt30^  will  rexider  the  ezplanaticHii  of  our  juc^ment  more  distanct  if  we  posl^Done  the 
Banderation  of  the  first  issue  at  present. 

Under  this  arrangement  the  third  issue  will  be  the  first  in  order  for  diecnsaion, 
and  that  is,  whether  the  bank  or  company  had  been  duly  dissolved,  and  the  business 
or  trade  thereof  had  altogether  ceased  and  determined.  U^n  reference  to  the  special 
verdict,  it  appears  that  the  company  had,  for  some  yean  prior  to  and  up  to  and  upon 
tin  29th  of  August  1839,  carried  on  the  trade  and  business  of  bankers  under  the  pro- 
visions of  the  7  G.  4,  c.  46,  upon  the  terms  and  conditions  contained  in  two  deeds  of 
wttiement,  dated  respectively  the  1st  of  JiUy  1834,  and  30th  of  August  1836,  and 
after  setting  out  those  provisions  of  the  first  deed  of  settlement,  wherein  are  contained 
the  circumstances  under  which,  and  the  manner  in  which,  the  bank  and  company  might 
be  dissolved  at  an  extraordinary  general  meeting  of  the  shareboldera  called  for  t^t 
pirpoae  by  the  Manchester  board  of  directors,  the  special  verdict  proceeds  to  state  in 
Qotal  the  calHng  of  an  eztiaOTdinaiy  general  meeting  by  the  Muichester  directors, 
pmoant  to  these  provisions  of  tiie  deed  of  set^ement ;  the  meeting  of  the  share- 
wdden  on  f^e  29l!h  of  August,  in  pursuance  of  such  call ;  circumstances  which, 
■aeewding  to  the  provinons  of  the  deed,  anttunised  the  shareholders  present  at  the 
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meeting  to  disBolTe  the  company ;  and  the  adoptum  at  tihat  meeting  oi  thoie  sfam 
which  were  preacribed  by  the  deed  <A  settlement^  as  t^e  means  of  effecting  t£e 
dissolution ;  and  ^terwaras,  in  terms,  finds  that  it  was  at  that  meeting  resolTed 
by  the  several  persons  present — first,  that  in  conformity  with  the  said  reqaisitioD 
of  the  said  John  Hazledine,  the  said  company  was  thereby  dissolved  ;  secondly,  that 
the  winding  up  of  the  afiairs  of  the  company  should  be  intrusted  to  the  then  present 
board  of  directors,  with  power  to  them  to  employ  and  [640]  pay  for  such  assistaooe 
as  might  be  necessary  for  that  purpose,  and  that  any  three  of  them  should  be  empowered 
to  act  as  a  quorum ;  thirdly,  that  the  assets  of  the  company  should  be  realised  with  all 
convenient  speed,  aoA  that  such  portion  of  them  as  might  not  be  required  to  meet  tlie 
engagements  of  ^e  company,  should  be  divided  amongst  the  shareholders,  ratably  a&d 
in  proportion  to  the  shares  respectively  held  by  them,  in  such  dividends  as  the  direoton 
mighty  from  time  to  time,  deem  fit ;  a  dividend  to  lie  declared  at  least  once  in  every 
six  months :  fourthly,  that  a  copy  of  the  saul  proceedings  and  resolutions  at  the  9aA 
extraordinary  general  meeting  should  be  transmitted  to  each  shareholder,  and  that 
thenceforth  no  transfer  of  shares  to  parties  not  already  shareholders  should  be  per 
mitted.  The  special  verdict  then  proceeds  to  state,  that  no  number  whatever  of 
proprietors  personally  present  at  the  said  meeting,  was  desirous  of  continuing  and 
carrying  on  the  said  concern,  or  did  in  writing  undertake  so  to  do ;  that  a  copy  (rf 
the  said  proceedings  and  resolutions,  as  well  of  the  general  half-yearly  me^ng 
as  of  the  extraordmary  general  meeting,  was,  in  due  manner,  transmitted  to  fbe 
plaintiff  and  other  the  shareholders  of  the  company,  and  that  the  said  trwk  or 
business  eo  theretofore  carried  on  aa  aforesaid  by  the  said  company,  on  and  from 
the  said  29th  of  Auguat  1839,  was  and  thence  hitiierto  had  been  wholly  diacon- 
tuiued,  aave  and  except  so  far  aa  was  absolutely  neceasaty  for  the  winding  up  tlw 
affairs  of  the  said  company ;  and  that  the  defendants,  so  bein^  such  directOTs  as  afon- 
said,  thereupon,  in  pursuance  and  by  virtue  of  the  said  resolutions  at  the  extraordiiuiy 
general  meeting  as  aforesaid,  did  proceed  to  the  winding  up  of  the  affairs  ctf  the  said 
company. 

Upon  the  argument  it  was  contended  on  the  part  of  the  defendants,  that  although 
by  the  resolutions  passed  at  the  extraordinary  general  meeting,  it  was  resolved  Rtti] 
that  the  company  should  be  dissolved,  yet  as  the  winding  up  of  the  aflbin  m  the 
company  had  been  intrusted  to  the  defendants  as  the  directors  of  the  company,  and 
aa  for  that  purpose  it  would  be  necessary,  partially  at  least,  to  continue  t^e  buamo^ 
and  as  the  jury  had  qualified  their  findine  that  tlie  trade  and  biuineea  of  the  oommny 
had  been  discontinued,  iJhe  allegation  in  the  deoUration  that  the  businesa  and  trade  d 
fJie  company  had  altogether  ceued  and  determined  was  not  made  out,  and  therafon 
that  the  third  issue  ou^ht  to  l>e  found  for  the  defendants. 

But  we  are  of  opinion  that  the  company  was  duly  dusolved  according  to  the 
provisions  of  the  deed  of  settlement,  and  that  it  bad  alt<^ether  ceased  and  deter- 
mined according  to  the  meaning  of  the  allegation  in  the  declaration ;  for  we  tiunk 
that  averment  must  be  taken  to  mean  that  the  plainti&  and  defendants,  and  the  o&nsr 
shareholders,  bad  ceased  to  carry  on  the  business  as  partners.  The  object  d  tfait 
averment  was  obviously  to  clear  the  way  for  the  statement  of  the  a^vement  and 
promise  that  follow,  wMch  could  have  afforded  t^e  plaintiff  no  ground  for  an  aetxn 
at  law  if  the  partnership  had  continued.  Now  although  for  the  purpose  of  maluQg 
good  their  engagemento  with  third  persons,  the  partoership  in  this,  as  in  all  other 
cases,  must  sumdst,  notwithstanding  a  formal  dissolution,  yet  it  snbsi^  for  no  other 
purpose ;  and  the  object  of  t^e  resolution  was,  to  place  in  the  hands  of  a  few  tiie  pomn 
necessuy  for  realising  the  assets,  and  discharging  the  engagements,  of  the  famv 
partnership,  which  otherwise  the  shareholders,  as  tenants  in  common  oi  ike  partner 
ship  securities,  must  have  exercised  for  themselves.  Whether  such  powers  were  l^ally 
conferred  by  that  resolution,  forms  no  part  of  the  inquiiy  on  the  issue  now  imder 
consideration.  We  therefore  are  of  opinitm  tiu^  the  tmid  issue  must  be  found  for 
the  pluntaff. 

[642]  The  fourth  issue  is,  whether,  at  the  time  of  the  dissolution,  it  was  agreed 
by  and  amongst  the  shareholders  and  members  of  the  company,  that  the  assets  shoold 
be  realised  and  divided  as  alleged  in  the  declaration,  and  upon  this  issue  two  point* 
have  been  raised  by  the  defendants.  Firsts  it  is  mid  that  the  facta  stated  m  tte 
spedal  Tordict  do  not  shew,  tiiat  any  such  agreement  was  made  by  and  between  the 
sharehcMera  preset  at  t^e  time  of  diasolution ;  and,  Beooodly,  that  the  dedanr 
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tini  miut  be  taken  to  aver  that  it  was  afi;reed  at  that  time  by  and  amongst  all  the 
shareholders ;  whereas  by  the  finding  of  the  jury  it  nowhere  appears  that  all  the 
shareholders  were  present,  or  that  those  who  were  present  had  authority  to  bind  the 
absentees ;  but  on  the  contrary  it  is  expressly  found  that  neither  the  plaintiff  nor  the 
defendant  Haigh,  who  were  both  shareholders,  were  present  on  t^t  occasion,  and 
there  is  no  allegation  that  tiiey  had  authorised  any  one  to  make  any  such  agreement 
for  them.  On  the  part  of  the  plaintiff  it  was  answered  l^at  the  subsequent  oondDct 
d  the  plaintiff  and  the  defendant  Haigh,  as  found  by  the  jury,  would  be  sufficient  to 
Aew  either  a  previous  authority  given,  or,  what  wouki  amount  to  the  same  thing,  an 
adoption  by  them  of  the  agreement  afterwards,  without  entering  into  the  question 
whether  the  facts  stated  in  the  special  verdict  would  be  sufficient  to  warrant  the 
GODclosion  contended  for. 

It  is  enough  to  say  that  the  conclusion  is  not  a  conclusion  at  law,  but  a  conclusion 
(rf  fact,  which  the  jury  have  not  drawn,  and  which  the  court  cannot  draw  for  them. 
The  [Mrtnership  having  been  dissolved,  the  members  present  could  have  no  legal 
authority  to  bind  the  absent  shareholders  unless  it  had  been  expressly  given.  In  me 
ibsmoe  therefore  of  any  finding  of  such  authority,  we  can  only  consider  an  agreement 
mde  at  that  meeting  as  an  agreement  by  and  amongst  the  pai^543}-tae8  presents  The 
next  question  then  whI  he,  does  the  averment  in  the  declaration  assert  that  the  agreement 
WM  between  all  tke  shueholders  Y  and  we  think  it  must  be  so  read.  It  is  first  aUa^ 
^tat  the  pUuntifr  was  a  shareholder,  then  that  the  defendants  (of  course  including 
Haigh)  were  at  the  time  of  the  dissolution  shareholders  and  directors ;  it  then  states 
that  a  general  meeting  of  the  several  persons,  shareholders  in  the  said  capital  of  the 
■aid  hank  or  company,  and  members  thereof,  at  the  time  of  the  dissohition,  was  held 
ud  took  place ;  and  at  the  said  meeting  it  was  agreed  by  and  amount  the  said  share- 
holders and  members  as  stated  in  the  resolutions  already  i-ef  erred  to.  Looking  therefore 
to  the  language  of  the  averment,  and  to  the  purpose  for  which  it  is  avowedly  introduced, 
namely,  as  the  basis  and  consideration  of  the  jvomise  upon  which  this  action  is  brought, 
we  cannot  understand  it  in  uiy  other  sense  than  as  an  averment  of  an  agreement 
between  all  the  shareholders,  including  especially  the  plaintiff  and  all  the  defendants ; 
led  beiiw  so  undwstood,  it  is  expr^y  negataved  by  the  finding  of  the  jury,  that 
neitlnr  the  plaintiff  nor  the  defendwt  Haigh  were  mesent  at  the  meeting. 

Bat  we  also  t^ink  that  if  t^e  spedal  verdict  had  expressly  foimd  that  the  phiintiff 
and  alt  the  defendants  were  present  at  the  meeting,  the  facte  stated  would  not  shew 
that  any  contract  had  been  entered  into  between  them  at  that  meeting.  It  is  true 
that  the  declaration  only  avers  that  it  was  agreed ;  and  that  in  some  sense  at  least  it 
i>  clear  that  the  parties  present  did  agree  to  the  terms  of  the  resolution.  But  we 
Uiink  that  the  declaration  must  bo  read  as  averring  a  contract  between  the  parties ; 
becaose  in  no  other  way  would  it  form  any  consideration  for  the  promise  upon  which 
tin  aetion  is  brought ;  and  reading  the  averment  in  this  sense,  we  think  it  is  not  made 
oat  by  the  facts  stated.  But  as  [54^  this  branch  of  the  i^uestaon  will  be  more  fully 
anwdered  when  we  give  our  opinion  on  the  first  issue,  it  is  enough  for  the  present 
jo  deeUre  our  i^nion  that  upon  the  grounds  already  stated,  the  veraiot  on  the  fourth 
mu  should  be  entered  for  the  defendants. 

The  fifth  issue  we  think  must  also  be  found  for  the  defendants  ;  for  though  it  is 
foand  by  a  special  verdict  that  in  pursuance  of  the  resolutions  at  the  extraordinary 
general  meeting,  the  defendants  proceeded  to  wind  up  the  affairs  of  the  company,  and 
by  the  other  shareholders  and  members  of  the  company,  permitted  to  proceed 
in  reatuing  the  assets  of  the  company  with  all  convenient  speed,  and  although,  as 
admitted  at  the  bar,  the  finding  upon  the  sixth  issue  must,  upon  this  verdict,  be 
ait«r«d  for  the  {lAainti^  yet  as  the  averment  traversed  by  the  fifth  plea  alleges  that 
1^  defendants  were  permitted  to  realise  Hie  assets  for  reward  to  them  the  deHndants 
in  that  behalf,  and  as  there  is  nothing  in  the  special  verdict  to  support  the  material 
>U%ation  of  the  reward,  which  suggests  a  consideration  for  the  promise  that  follows, 
*e  are  of  oinnion  that  t^  averment  in  the  declaration  is  not  proved,  and  that  the 
~^    upon  the  fifth  as  well  as  upon  the  sixt^  isane  must  be  entered  for  the 


Having  thus  disposed  of  all  the  issues  that  form  the  basis  and  consideration  for 
^  promise  upon  which  the  action  is  founded,  we  will  now  proceed  to  examine  the 
'xu  raised  by  the  first  plea  upon  the  promise  itself.  And  first  it  must  be  observed 
that  the  ^eraal  verdict  finds  no  express  promise  by  the  defendants,  otherwise  than  as 


Digitized  by 


Google 


678 


LYON  V.  HAYNE8 


it  may  be  contained  in  the  resolutions  passed  at  the  extraordinary  general  meetiiig ; 
and  as  we  have  already  decided  that  those  resolutions,  per  se,  contained  no  binding 
contract  between  the  plaintitT  and  the  defendants,  because  the  plaintifT  and  one  of  the 
defendants  were  absent  at  the  time  they  were  passed,  aad  because  £646}  there  is  no 
finding  of  the  fact  that  they  or  either  of  them  had,  by  previous  authority  or  subse- 
quent adoption,  made  themselves  parties  to  any  agreement  then  made  by  the  share- 
holders present^  it  might  be  enough  to  say  that  as  a  necessary  consequence  the  first 
issue,  so  far  aa  it  ap^es  to  the  mat  county  must  also  be  found  for  we  defeixlante. 
But  we  also  intimated  our  opinion  Uiat  (for  reasons  more  obvioualy  ooDOected  with 
the  first  issue)  the  resolutions  relied  on  contained  no  oouteict  upon  which  any  right 
of  action  at  law  could  be  founded  even  as  between  tiie  defenaants  and  the  onur 
shareholders  present  at  the  meeting.    We  will  state  our  reasons  for  so  thinking. 

In  deciding  this  point  it  is  necessary  to  consider  the  position  of  the  parties  at  the 
time  of  the  meeting, — the  purpose  of  that  meeting, — and  the  object  to  be  effected  by 
the  resolutions.  The  object  of  the  meeting  was,  to  put  an  end  to  the  partnerahip ; 
and  the  company  was  accordingly  dissolved ;  the  authority  of  the  directors  to  bind 
the  other  shareholders  was  thereby  put  an  end  to,  and  it  became  neceaaary,  tiiereftve, 
to  make  arrangements  for  realising  the  assets,  and  diseharging  the  liabUities  of  the 
company,  and  dividing  the  surplus.  Without  such  an  arrangement,  any  one  of  the 
shareholders  might  receive  payment  of  the  debts  due  to  the  oompaoy,  and  each  share- 
holder would  hare  to  concur  in  the  indorsing  and  disposinf  of  the  Beeurities  of  the 
company,  and  in  settling  the  engagements  into  which  uiey  aad  entered  during  their 
partnership.  The  course  adopted  was  the  most  prudent  and  natural, — to  plaoe  the 
management  and  winding  up  of  the  concerns  of  the  company  in  the  hands  of  a  lew 
members,  best  able  to  understand,  and  wind  up,  its  concerns.  By  so  doing  the  share- 
holders gave  up  no  advantage,  and  conferred  no  benefit  upon  the  defendants.  And 
there  is  nothmg  stated  on  the  face  of  this  special  verdict  to  shew  that  in 
un-[546]-dertaking  this  onerous  duty,  the  defendants  intended  to  bind  themselves  by 
any  contract,  to  declare  and  pay  out  of  the  assets  realised,  the  dividends  acoat^ang  to 
the  terms  of  the  resolutions.  They  undertook  a  burdensome  trust ;  and  h&ving  under 
taken  the  trust  it  would  be  their  duty,  after  collecting  the  assets  and  paying  off  the 
debts  and  liabilities  of  the  company,  to  divide  the  surplus  rateably  amongst  ue  share- 
holders. But  it  was  a  duty  unconnected  with  any  profit,  and  in  discharge  of  which 
the  defenduts  were,  by  the  very  terms  of  the  resolution,  to  exercise  their  discretioD. 
In  the  case  of  Otmton  v.  Ogle  (13  East,  538),  relied  upon  by  the  plaintiff's  counsel,  there 
was  an  express  and  several  agreement  in  writing  by  the  defendant  with  each  part- 
owner,  to  make  out  an  account  and  divide  the  net  profits  upon  the  ship's  retont 
Each  pu-t-owner  therefore  was,  by  the  express  agreement  of  the  defendant,  enlatled  to 
an  account  whatever  might  be  the  result  of  the  voyage.  In  this  case  the  dividends 
were  to  depend  upon  the  judgment  of  the  defendants,  who  have  nowhere  stipulated 
with  the  several  shareholders  to  render  them  an  account,  so  as  to  subject  themBelve* 
to  an  action  at  law  at  the  suit  of  each  for  not  accounting  or  dedanng  a  divideDd 
according  to  the  terms  of  tJbe  resolution. 

Upon  a  view  of  t^e  facts  found  upon  this  verdiot,  we  consider  t^e  defendants  as 
bare  tnutees  for  the  shareholders,  liable  to  account  to  them  in  equity  for  the  execatiin 
of  their  trust,  but  not  as  binding  themselves  by  any  such  contract  as  that  stated  in 
the  first  count  of  the  declaration. 

The  first  plea,  however,  also  puts  in  issue  the  promises  stated  in  the  last  two 
counts ;  and  this  makes  it  necessary  to  see  whether  there  are  any  facts  stated  in  the 
special  verdict,  that  make  out  any  subsequent  con-[6473-tract  by  the  defendants  with 
the  plaintiff  to  pay  him  any  money  had  and  received  by  them  to  his  use,  or  due  to 
him  upon  any  account  stated.  On  the  part  of  the  plaintiff  it  was  contended  that  ss 
it  appeared  by  the  special  verdict  that  the  defendants  had  in  their  hands  a  sum  of 
money  sufficient  to  pay  every  shareholder  a  dividend  of  10s.  per  share,  and  that  they 
had  actually  declared  a  dividend  to  ^t  amount,  the  plaintiff  became  entitled  to  the 
dividend  on  his  shares  to  the  amount  of  SOL,  axkd  that  the  law  would  imply  a  promise 
on  the  part  of  the  defendants  to  pay  him  that  sum,  which  t^y  bad,  on  thur  own 
admission,  in  their  hands,  for  his  use ;  and  the  case 

was  relied  on  as  an  authority.   That  was  the  case  of  a  oreditor  suing  the  aisigDeM 

imder  a  commission  of  bankrupt,  for  the  amount  of  a  dividend  declared  by  the  con- 
missiouers.    In  that  case  therefore  the  assignees  had  no  discretion  to  exerciie;  but 


Digitized  by 


Google 


LYON  V.  HATNBB 


679 


after  the  declaration  of  the  dividend  by  the  commissionerB  they  held  the  money  under 
tlie  amignment,  simply  for  the  purpose  of  pa3ing  it  over  to  the  creditors  in  proportion 
to  tiieir  several  debts.  To  bring  this  case  therefore  within  the  principle  of  that 
decision,  the  plaintafif  must  shew  that  the  defendants  had  declared  themselves  possessed 
of  the  several  dividends  ready  to  be  paid  over  unconditionally  to  the  several  share- 
holders ajvplying  for  them.  But  upon  reference  to  the  special  verdict  it  appears  that 
the  very  uistniment  by  which  the  dividend  is  declared,  commences,  wiUi  a  statement 
of  oertain  daima  that  had  been  made  on  the  funds  of  the  company  and  of  threats  of 
pneeedings  in  equity  which  the  ddendants  ^Uiough  thejr  declare  a  further  dividend 
of  lOs.  per  share)  urge  as  an  excuse  for  making  such  dividend  payable  only  to  such 
of  the  shareholders  as  sbonld  execute  a  deed  of  indem-r648}-nity,  the  form  of  which 
vsB  annexed.  If  therefore  the  defendants'  legal  UabUity  to  pay  the  plaintiff  his 
dividend  is  to  rest  on  a  promise  implied  from  the  above  declaration  of  it  (and  we 
have  already  decided  t^at  no  other  nas  been  found),  it  would  at  the  most  amount 
to  a  promise  to  pay  the  plaintiff  as  soon  as  he  should  have  executed  the  required 
indemnity.  On  the  part  of  the  plaintiff  it  was  urged,  that  the  defendants  had  no  right 
to  require  an  indemnity  to  the  extent  stipulated  for  by  them  as  the  condition  for  the 
payment  of  this  dividend  ;  but  the  question  we  are  now  considering  is,  not  whether  in 
the  due  execution  of  their  duty  they  ought  to  have  declared  and  paid  a  dividend 
omneambered  by  the  conditions  imposed  (which  might  be  a  fit  subject  of  inquiry  in 
a  court  of  equi^),  but  whether  they  had  in  fact  declared  a  dividend  payable  unpon- 
ditaonally  so  as  to  make  l^e  amount  of  the  plaintiff's  proportion  recoveracue  at  law  as 
mooCT  lud  and  received  to  his  use. 

We  think  that  the  instruments  as  set  out  on  the  special  verdict  shew  a  conditional 
imdertaking  only.  And  as  it  also  appears  that  the  condition  required  has  not  been 
complied  with  by  the  plaintiff^  we  are  oi  opinion  that  he  is  not  entitled  to  recover  on 
either  of  the  last  two  oounta,  and  therefore  that  the  first  issue  must  he  found  entirely 
lor  the  defendants. 

This  view  of  the  subject  renders  the  finding  upon  the  remaining  issues  of  little 
importance.  It  is  necessary,  however,  to  direct  liow  they  should  be  entered  up  with 
a  view  to  the  costs  upon  each  issue.  The  issues  raised  upon  the  seventh  plea  to  the 
fint  breach,  and  iroon  l^e  twelfth  to  ^e  second  breach^  are,  whether  there  was  in  the 
huda  <£  tiie  detendants  any  portion  of  the  amount  realised  not  being  required 
moeBBaiy  to  meet  the  engagements  of  the  company  which  was  auffident,  when  divided 
ai  in  the  first  count  mentioned,  to  allow  to  each  shareholder  the  instalment  dividend 
(tf  [6191  1  Os.  per  share.  Upon  these  issues  the  burthen  of  proof  lies  upon  the  plaintiff, 
alUiough  very  slight  evidence  would  be  sufficient  to  shift  it  upon  the  defendants,  who 
nuat  be  taken  to  know  best  the  unount  of  the  assets,  and  the  liabilities  of  the  company. 
Upon  reference  to  the  special  verdict,  we  find  it  stated  that  at  the  time  of  the  dis- 
MHDtion  of  the  company,  the  affairs  of  the  company  were,  and  thence  continually  had 
been,  greatly  involved  and  embarrassed,  and  that  the  company,  and  the  defendants  as 
<liiectors  on  behalf  of  the  company,  entered  into  divers  covenants  and  agreements, 
tod  had  thereby  subjected  themselves  to  liabilities  to  a  much  greater  funount  in  the 
whole  than  the  amount  of  all  the  assets  of  the  company  by  them,  the  d^endants,  ever 
naUud.  Upon  diia  finding  we  tUuk  the  seventh  and  twelftii  issues  must  be  entered 
{wthedefencbuits. 

The  question  on  the  eighth  issue  is,  whether  the  defendants  did  deem  fit  that  an 
instalment  or  dividend  of  lOs.  per  share  should  be  paid  and  divided  amongst  lAe  share- 
lioldera  The  burthen  of  proving  this  issue  was  also  on  the  plaintiff.  But  on  referring 
to  the  special  verdict,  we  find,  as  already  noticed,  that  the  defendants,  although  they 
■iechred  a  dividend  oi  lOs.  per  share  as  payable  to  such  of  the  shareholders  as  should 
execute  the  indemnity,  expressly  limited  the  payment  of  it  to  such  of  the  shareholders 
u  should  execute  the  proposed  indemnity,  and  we  nowhere  find  any  declaration  that 
Uiey  deemed  fit  that  such  dividend  should  be  paid  in  the  genenu  and  unqualified 
nuuier  i^c^ed  by  the  declaration.  The  finding  upon  this  issue,  therefore,  should  also 
be  mtered  for  t^  def  endanta. 

The  iasne  on  f^e  fourteenth  plea,  which  is  pleaded  to  the  seetmd  breach,  is  in  some 
npeets  like  the  eighth,  and  was  treated  on  the  argument  as  the  converse  of  that 
presented  (m  the  eighth,  and  as  necessarily  depending  upcm  the  dednon  of  the  eighth ; 
DUt  there  is  this  dif-[660]-ference  between  them,  viz.,  that  the  allegation  in  the 
declaration  put  in  issue  by  the  fourteenth  plea,  is,  not  that  the  defendants  did  not  deem 
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fit  t^t  the  dividend  should  be  paid,  but  that  they  did  not  deem  fit  to  declare,  sod 
did  not  deoluv  a  dividend,  though  they  had  assets  sufiicient  in  their  hands.  Not, 
die  special  verdict  in  terms  finds  that  t^e  d^endants  did  declare  a  dividend,  thoagh 
they  made  the  payment  <rf  it  contingent  upon  the  execution  of  the  indemnity.  We 
therefore  think  that  this  issue  should  be  also  entered  as  found  for  the  defendants. 

The  question  on  the  ninth  and  thirteenth  issues,  is,  whether  the  defendants  had 
notice  of  the  several  facts  of  which  notice  to  them  is  alleged  in  the  declaratioa  Of 
those  facts  which  the  special  verdict  does  not  find  as  alleged,  the  defendants  ooold 
have  had  no  notice,  and  therefore  as  to  them  the  issue  will  be  entered  for  tiie  defen- 
dants. Of  those  which  the  finding  of  the  jury  shews  to  have  existed  to  the  knowledge 
of  the  defendants,  the  defendants  had  notice,  and  as  to  them  these  issuea  will  be 
found  for  the  plaintiffs.  It  is  unnecessary  that  these  should  be  set  out  in  detail ;  the 
parties  will  have  no  difficulty,  from  what  we  have  said  on  the  several  other  isanes,  to 
distribute  this  finding  acconung  to  their  rights. 

There  only  then  remains  the  fifteentii  issue  taken  on  the  plea  of  payment^  vhieh 
by  assent  of  both  parties,  is  to  be  entered  as  found  for  the  plaintiff. 

The  result  of  our  judgment  will  therefore  be,  tiiat  the  second,  tiiird,  sixth,  tenth, 
eleventh,  and  fifteenth  issues  will  be  found  for  the  plaintiff ;  the  first,  fourth,  fifth, 
seventh,  eighth,  twelfth,  and  fourteenth  will  be  found  for  the  defendants;  and  the 
ninth  and  thirteenth  will  be  found  partly  for  the  plaintiff,  partiy  for  the  defendaata, 
in  the  manner  already  stated,  and  the  judgment  upon  tiie  whole  record  will  be  hr 
the  defendfuits. 

Judgment  for  the  defendants. 


[S.  C.  6  Scott,  N.  .R.  478 ;  2  D.  N.  S.  916  ;  12  L.  J.  C.  P.  176 ;  7  Jur.  815.  Diotiim 
adopted,  Taylor  y.  Great  Northern  BaUvjay,  1866,  L.  R  1  C.  P.  388.] 

In  ease  against  a  carrier,  where  the  duty  is  alleged  to  be,  safely  to  carry  and  deliver, 
the  grievance  may  be  stated  to  be  non-delivery  within  a  reasonable  tim& — And 
where  the  declaration  alleged  a  contract  to  carry  for  hire,  and  stated  the  defendaDts* 
duty  to  be  to  carry  safely  and  deliver,  and  the  breach  assigned  was  that  a  reasoD- 
able  time  for  the  delivery  had  elapsed,  but  that  tiie  defendants  had  not  delivwed 
the  goods :  it  was  held,  that  the  plaintiff  was  entitied  to  recover  upon  proof  of  non- 
delivery within  a  reasonable  time. 

Case.  The  declaration  stated  that  on  the  1st  of  August,  1842,  the  defeDdsots 
were  common  carriers  of  ^ods  for  hire  from  London  to  Birmingham,  in  t^e  county  U 
Warwick,  and  the  fJaintiff  tdien  delivered  to  the  defendants  as  such  carriers,  aad 
the  defendants  then  received  from  the  plaintiff,  divers  ^oods,  to  wit,  20,000  quillai 
20,000  pens,  one  box,  one  case,  and  one  hag  of  the  plaintiff  of  great  value,  to  wit,  <tf 
the  v^ue  of  201,  to  be  carried  for  hire  by  the  defendants  as  such  common  carrien 
from  London  to  Birmingham  aforesaid,  and  there,  to  wit,  at  Birmingham  aforesaid,  to 
be  delivered  by  the  defendiuits  for  the  plaintiff  for  reasonable  hire  and  reward  to  the 
defendants  in  that  behalf,  and  it  then  became  the  defendants'  duty  (a)  safely  aod 
securely  to  carry  and  convey  and  deliver  the  stud  goods  as  aforesud.  Averment,  that 
a  reasonable  time  for  the  defendants'  carrying  and  conveying  and  delivering  the  said 
goods  as  aforesaid  elapsed  before  the  commencement  of  the  suit.  Breach  that  the 
defemiants,  neglecting  their  said  duty  in  that  behalf,  did  not  safely  or  securely  cany 
or  convey  the  said  goods  from  London  to  Birmingham  aforesaid,  or  at  Kmiingh— 
aforesaici  safely  or  securely  deliver  the  same  for  the  plaintiff,  but  tiien  so  n^l^eotl^ 
and  improperly  behaved  and  oonduoted  themselves,  that,  by  and  through  the 
gence,  carelessness,  and  default  of  the  d^endants  in  the  itemises,  the  said  goods,  then 
and  before  the  commencement  of  the  suit,  became  and  were  and  are  wholly  lost  to  tin 
[662]  plaintiff;  and,  by  reason  of  the  premises,  the  plaintiff  was  before  the  c<»mDenoe> 
ment  of  the  suit  necessarily  detained  m  Mrmin^uun  aioNoaid,  and  obliged  to  waate 

(a)  Quaere,  whether  the  statement  of  the  duty  might  not  have  been  omitted,  the 
court  being  bound  to  know  and  state  to  the  jury  what  were  tiie  duties  resulting  from 
the  conbaot  set  out. 


[661]  Baphabl  v.  Fiokford  and  Another.   Feb.  8, 1643. 
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and  conaume  his  time,  to  wit,  eig^t  days  from  tiie  day  and  year  aforesaid,  in  uid 
about  attempting  to  procure  the  delivery  to  him  of  the  aaid  goods ;  and  he  thereby 
abo  kiat  great  profite,  to  wit,  [nY>fit8  to  the  amount  of  51.}  which  he  would  have 
derired  from  the  delivery  of  the  said  goods,  if  they  had  arrived  in  Birminghun  ^are- 
Bud,  to  divers  persons  to  whom  the  plaintifT  had  sold  the  same,  &c. 

Pleas,  first,  not  guilty ;  secondly,  that  the  plaintiff  did  not  deliver  to  the  defen- 
daota,  nor  did  the  defendants  receive  from  the  plaintiff,  the  goods  in  the  declaration 
mentioiied,  to  be  carried  and  delivered  for  the  plaint^  by  the  defftndants,  modo  et 
ibrni& ;  concluding  to  the  country.    Issue  thereon. 

At  the  trial  before  Tindal  C.  J.  at  the  adjourned  sittings  in  London,  after 
Michaelmaa  term,  the  following  facts  appeared : — 

Li  July,  1842,  the  plaintff  being  at  Birmingham,  and  having  there  entered  into 
a  emtract  for  the  sale,  to  one  Myers,  of  a  quantity  of  quills  and  pens,  sent  an  order 
ia  them  to  a  pen-manufacturer  in  London.  A  parcel  containing  the  pens  ordered  was 
aooordingly  addressed  to  the  plaintiff  at  the  Green  Man,  Edgbaston  Street,  Birmingham, 
and  was  delivered  at  the  office  of  the  defendants,  who  were  commdn  carriers,  on  the 
Stt  of  August,  1842.  The  parcel  not  arriving  in  due  course,  the  plaintiff  and  another 
person  went  on  the  lOth  to  the  defendants'  office  in  Birmingham,  and  were  told  it  had 
not  arrived.  The  plaintiff  called  a  second  time,  and  received  the  same  answer.  Upon 
a  Buhsequent  application  to  the  defendants  in  London,  the  plaintiff  was  told  that  the 
parcel  should  be  sent.  It  was  at  length  sent,  but  not  until  the  3d  or  4th  of  September, 
which  was  too  late  [653]  for  the  performance  of  the  plaintiffs  contract  with  Myers. 
The  delay  was  caused  by  the  direction  having  been  accidentally  destroyed. 

The  defendants'  counsel  applied  for  a  nonsuit,  on  the  ground  that,  ^e  plaintiff  had 
moely  alleged  that  it  was  the  duty  (A  the  ddemlants  to  deliver  safely,  and  not  to 
deUver  within  a  reasonable  time^  aiui  that  he  had  assigned  a  breach  in  not  delivering 
atalL 

His  lordship  declined  to  nonsuit  the  plaintiff,  and  left  it  to  the  jury  to  say,  whether 
the  parcel  had  or  had  not  been  delivered  according  to  its  direction,  within  a  reasonable 
time,  reserving  to  the  defendants  (should  it  become  necessary)  leave  to  move  to  enter 
a  nonsuit    The  jury  returned  a  verdict  for  the  plaintiff,  damages,  40s. 

In  Miohadmas  term  last,  Bbmpas  Serjt  obtained  a  rule  nisi  for  entering  a 
nonsuit. 

Talfourd  Seijt.  (with  whom  was  Montague  Chambers),  in  Hilary  term  last  shewed 
caose.  It  was  correctly  held  at  the  trial,  that  the  plaintiff  was  not  at  liberty  to  give 
evidence  of  special  damage,  because  the  declaration  had  not  named  any  party  to  whom 
the  quills  were  sold.  But  it  appeared  that  the  defradants  had  been  guilty  of  a  clear 
breadi  of  ^e  duty  stated  in  tna  declaratioD,  in  not  delivering  the  goods,  although 
rwated  ai)plicataons  had  been  made  for  them  by  the  [daintiff  at  the  defendants'  office, 
[(^essveli  J.  The  goods  were  delivered  before  action  brought]  The  duty,  as  stated 
in  the  declaration,  must  be  taken  to  import  a  liability  to  forward  the  goods  forthwith, 
that  is,  by  the  first  conveyance.  It  was  not  necessary,  nor  would  it  have  been  proper, 
to  allege  that  the  duty  was,  to  deliver  within  a  reasonable  time.  [Tindal  C.  J. 
Sufficient  time  must  be  allowed  for  the  conveyance  and  delivery.  Cresswell  J.  If 
\he  right  of  action  accrued  [664]  it  has  not  been  destroyed  by  any  thing  which  has 
oecurred  since.  If  the  grievance  charged  in  the  declaration  had  been  confined  to  the 
loBB  of  the  parcel,  that  grievance  would  have  been  answered  by  the  delivery  of  the 
pucd.]  The  all»|ation  of  loss  is  not  to  be  understood  as  the  all^tion  of  an  irre- 
ttievalue  Joss.  The  allegation  is,  tiiat  the  goods  were  and  are  wholly  lost.  But 
a  phintiff  in  tort  is  not  bound  to  prove  a  grievance  to  the  full  extent  of  the  allegation. 
Bmfam  y.  JFaUcer  (2  T.  R  126),  bktrdmer  v.  Oroasdak  (2  Burr.  904),  Davis  v.  CAc^man 
(ante,  vol.  ii  921 ;  3  Scott,  N.  R.  238 ;  9  Dowl.  P.  C.  645). 

Bompas  Serjt.,  in  support  of  the  rule.  The  parcel  was  directed  to  be  taken  to 
Myers.  The  parcel  was  taken  to  Myers,  who  was  the  agent  of  the  plaintiff  for  the 
parpose  of  receiving  the  parcel  Myers  accepted  the  goods,  and  the  plaintiff  had  the 
benefit  of  that  acceptance.  If  the  declaration  had  averred  the  duty  to  be  to  carry 
viUiin  a  reasonable  time,  and  had  alleged,  that,  by  reason  of  the  non-delivery  within 
a  reasonable  time,  the  goods  had  been  wholly  lost,  it  would  have  been  difficult  to  con- 
tend that  the  plaintiff  was  not  entitled  to  retain  his  verdict.  Before  the  now  rules  of 
treading,  it  was  usual  to  insert  a  second  count  for  not  delivering  within  a  reasonable 
time ;  which  shews  that  the  general  count  was  not  considered  sufficient    Ooldm  v. 

C.  P.  XIL— 22* 
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Manning  (3  Wils.  429).  Now  the  plaintiff  must  make  his  election.  [Oeaswell  J. 
The  question  between  the  parties  is,  what  is  the  meanine  of  the  issue  ^whetibw  it 
involves  a  liability  to  deliver  within  a  reasonable  time.  Tindal  G.  J.  Are  not 
words  "  within  a  reasonable  time  "  to  be  intioduoed  on  the  part  of  the  defendant,  and 
for  his  protection.]  If  it  had  been  pleaded  that  they  did  deliver  before  tiie  oommoioe- 
[656]-ment  of  the  action,  the  defendants  must  have  succeeded  upon  that  issue  (a).  If 
the  plaintiff  had  replied  a  non-delivery  within  a  reasonable  time,  it  would  have  been 
a  departure  (Com.  Dig.  tit.  Pleader,  F.  7-11.  Ante,  729  (b)).  According  to  theaw- 
struction  contended  for,  the  declaration  would  mix  up  two  grounds  of  compUunt, 
which  were  totally  distinct,  namely,  that  the  goods  were  injured  or  were  not  delivered 
at  all,  or  that  they  were  not  delivered  within  a  reasonable  time.  [Erskiue  J.  Would 
t^e  declaration  have  been  good,  if  it  had  contained  no  allegataon  that  a  reasonable 
time  for  delivering  the  goods  had  elapsed  ?  Coltman  J.  Suppose  the  carrier  to  be 
robbed,  and  that  he  afterwards  recovered  the  property,  would  wat  satisfy  an  all^ 
tion  tluit  the  goods  were  safely  and  securely  carried  and  conveyed  1]  It  is  submitted 
that  it  would.  In  Jtvcker  v.  Palsgrave  (1  Campbell,  557 ;  I  Taunt.  419)  it  was  held, 
that  the  payment  of  money  into  court  upon  a  count  for  a  total  loss,  on  a  valued  policy, 
is  no  admission  that  the  toss  is  total.  The  case  of  Davis  v.  Chapman,  referred  to  od 
the  other  side,  is  to  the  same  effect. 

TiNDAL  C.  J.    We  should  like  to  look  at  some  of  the  oldw  precedents. 

Cur.  adv.  vult. 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the  court. 

After  stating  tiie  pleading  his  lordship  proceeded  thus.  Upon  the  tnaX  it  appeared 
that  a  parcel  contuning  quills  had  been  delivered  to  the  defenduits  on  tlie  8th  d 
August  1842,  addressed  to  the  plaintiff  [656]  at  Birmingham,  and  that  it  had  in  fact 
been  delivereid  for  the  plaintiff  according  to  t&e  direction,  before  the  oommmcenmt 
of  the  action,  but  not  ^1  die  3rd  or  4th  of  September,  when  it  was  too  late  for  the 
plaintiff  to  use  Uie  quills  for  the  purpose  for  which  they  had  been  purchased  by  him ; 
whereas,  according  to  the  ordinuy  course  of  carriage,  they  should  have  been  delivavd 
on  the  10th  of  August.  On  this  evidence  the  plaintiff  chumed  a  verdict  for  damages 
for  the  nondelivery  within  a  reasonable  time ;  but  the  defendants'  counsel  objected 
that  such  damages  could  not  be  recovered  under  this  form  of  declaration,  and  that,  as 
the  plaintiff  bad  neither  alleged  a  duty  to  deliver  within  a  reasonable  time,  nor  a 
failure  to  deliver  within  a  reasonable  time,  but  merely  a  duty  safely  and  securely  to 
carry  and  deliver  generally,  and  a  breach  in  not  delivering  at  all,  the  plaintiff  had  not 
made  out  his  case,  and  ought  therefore  to  be  nonsuited.  I  reserved  we  point,  giving 
my  brother  Bompae  leave  to  move  to  enter  a  nonsuit^  and  left  to  the  jury  tdie  questiai 
whether  the  parcel  had  been  delivered  within  a  reasonable  time,  llie  jury  foond  a 
verdict  for  the  plaintiff,  damages 

In  t^e  beginning  of  last  term  my  brother  Bompas  obtained  a  rale  nisi  for  a  Doasuit 
won  the  point  reserved,  and  the  question  was  argued  on  the  24th  of  Januaty  Ust 
¥oT  the  defendants  it  was  contended  that  the  declaj^tion  ought  to  have  alleged  that 
the  parcel  was  received  by  them  to  be  safely  and  securely  carried  and  delivered  to  the 
plaintiff  within  a  reasonable  time,  and  also  have  averred,  either  the  promise,  or 
duty,  of  the  defendants  so  to  carry  and  deliver  the  parcel,  and  then  to  have  stated,  as 
a  breach,  that  the  defendants  had  not  delivered  the  parcel  within  a  reasonable  time; 
and  we  were  referred  to  the  case  of  Golden  v.  ^anr[fi67]-ntn^  (3  Wilson,  429),  whwe 
the  declaration  contained  three  counts,  the  first  like  that  under  discussion,  the  seocnd 
in  the  form  which  my  brother  Bompas  contended,  as  I  have  already  stated,  this 
declaration  ought  to  liave  followed,  and  a  third  alleging  a  promise  to  deliver  in  a 
rea8(mable  time,  and  a  breach  like  t^ie  breach  in  the  present  dedaration ;  and  it  was 
said  that  before  the  new  rules  for  pleading,  counts  for  not  delivering  within  a  reason- 
able time  were  usually  added  to  tne  general  count ;  but  no  authori^  was  cited  to 
shew  that  this  was  necessary ;  and  there  is  nothing  in  the  case  in  3  Wilson,  eitJiw 
way  of  argument  from  the  bar,  or  dictum  from  the  Bench,  upon  the  subject ;  and  if 
the  practice  before  the  new  rules  were  to  be  taken  as  affording  a  safe  ^idia  as  to  the 
necessity  of  such  a  count,  it  would  lead  to  the  conclusion  that  a  plamtiff  could  not 
recover,  upon  a  common  indebitatus  count  for  goods  sold  and  delivered,  the  value  <rf 

(a)  But  the  plaintiff  might  have  demurred  to  a  plea  which  left  unanswered  tiia 
allegation  of  mere  deliveiy  witMn  a  reasonable  time. 
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goods,  or  upon  the  general  count  for  work  and  labour,  where  no  price  had  been  agreed 
upon,  because,  in  former  days,  the  pleaders  always  added  counts  upon  the  quantum 
valebant  and  quantum  meruit 

Iq  the  absence  of  all  authority,  therefore,  we  must  examine  the  ar^ment  as 
jveMDted  to  us ;  and,  in  so  doing,  we  must  keep  in  mind  that  we  are  not  discussing  a 
question  of  pleading  upon  a  special  demurrer,  but  simply  ascertaining  whether  the 
ulegations  in  the  declaration  aie  supported  by  the  evidence  :  And  we  will  consider, 
firsts  the  allegation  of  the  defendants  duty,  and,  secondly,  the  allegation  of  the  breach. 

It  was  not  denied  that,  if  the  action  had  been  brought  for  the  total  loss  of  the 
parcel,  and  the  evidence  had  shewn  that  it  hod  never  been  delivered,  the  plaintiff 
would  have  been  entitled  to  recover  upon  the  declaration  as  now  framed  j  and,  if  so, 
then  it  necessarily  follows  [668]  that  the  evidence  given  as  to  the  contract  and  duty 
of  the  defendants  would  prove  the  duty  as  laid.  Neither  could  it  be  denied  that  if  it 
bad  been  alleged  to  be  the  defendants*  duty  to  deliver  within  a  reasonable  time,  the 
Sftme  evidence  would  have  been  sufficient  to  support  that  allegation,  the  duty  to  deliver 
vithin  a  reasonable  time  being  merely  a  term  engrafted  by  legal  implication  upon  a 
promise  or  duty  to  deliver  generally.  No  valid  objection,  therefore,  exists  to  the 
proof  of  the  duty  as  alleged.  Whether  such  allegation  would  have  been  good  upon 
t^wcial  demurrer,  if  the  only  breach  had  been  the  non-delivery  within  a  reasonable 
bme,  is  another  question,  not  matenal  to  our  present  inquiry. 

But  it  is  said  no  such  breach  is  alleged  in  this  declaration,  and  yet  that  is  the  only 
breach  supported  by  the  evidence.  But  we  think  that  the  breach  in  this  declaration 
may  be  read  as,  in  effect,  stating  that  the  defendants  did  not  within  a  reasonable  time, 
or  at  any  time  afterwards,  deliver  the  goods  to  the  plaintiff,  but  that,  by  the  defen- 
dittits'  negligence,  they  became  wholly  lost  to  the  plaintiff.  And  if  the  breach  had 
been  so  in  form  it  would  have  been  sufficient  for  the  plaintiff  to  prove  so  much  of  the 
»  breach  as  would  support  his  right  of  action  ;  and  as  the  onus  of  proving  the  delivery 
would  rest  upon  the  defendants,  unless  they  proved  a  delivery  within  a  reasonable 
time,  the  plaintiff's  right  of  action,  and,  consequently,  the  breach  alleged,  would  be 
established. 

We  are,  therefore,  of  opinion  that  the  plaintiff  is  entitled  to  retain  his  verdict ;  and 
that  tiiis  rule  must  be  discharged. 
Bole  discharged. 


Cases  Argued  and  Dm-ERMiNKo  in  the  Court  of  Common  Pleas,  in 
Easter  Term,  in  the  Sixth  Year  of  the  Reign  of  Victoria. 

The  judges  who  usually  sat  in  banco  during  this  term  weroj  Tiudal  Lord  C.  J., 
Cdtman  J.,  Erskine  J.,  Cnsswell  J. 

Hitchcock  and  Another  v.  Humfrey.   April  29, 1843. 

[S.  C.  6  Scott,  N.  R.  540;  12  L.  J.  C.  P.  235;  7  Jur.  423.   Adopted,  Garter  v,  fThitey 

1883,  26  Ch.  D.  671.] 

The  defendant  having  guaranteed  the  payment  of  goods  to  be  supplied  by  the  plaintiffs 
to  A  up  to  the  Ist  of  July,  gave  on  the  9th  of  April  the  following  additional 
guarantee.  "In  consideration  of  your  extending  the  credit  already  given  to  A., 
and  agre^g  to  draw  upon  him  at  three  months  from  the  1st  of  the  following 
month,  for  m1  goods  purcnased  up  to  the  20th  of  the  preceding  month ;  I  hereby 
guarantee  the  pa3n3ient  of  any  sum  that  shall  be  due  and  owing  to  you  upon  his 
aoDonnt  for  goods  supplied." — Held,  a  continuing  guarantee. — Held  also,  substantially 
a  guarantee  for  the  payment  of  the  price  of  the  goods  sold  to  A.,  and  not  of  the 
amount  of  the  bill  drawn  upon  him. — The  declaration  upon  the  guarantee,  stated 
that  the  bill  was  drawn  hy  the  plainti%  and  accepted  by  A.,  but  that  he  did  not 
pay  the  amount  thereof,  although  the  bill  was  presented  when  due,  of  all  which  the 
defendant  had  notice,  and  was  requested  to  pay  the  amount  of  the  bill,  to  wit,  &c., 
but  the  same  stall  remiuned  due. — Held,  a  sufficient  allegation  of  non-payment  of 
the  {vice  oi  the  jfoods. — ^Where  a  person  not  party  to  a  bill,  guarantees  the  payment 
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by  the  acceptor,  he  is  not  entitled  to  require  proof  of  presentment  or  of  notioe  of 
dishonour.  A  plea  to  such  a  declaration,  that  the  bill  was  not  presented,  and  a  plea, 
that  the  defendant  had  no  notice  of  non-payment,  were  therefore  held  to  contain  no 
answer  to  the  action ;  and  the  defendant  having  obtfuned  a  verdict  upon  issues 
joined  upon  these  traverses,  the  plaintiffs  had  judgment  non  obstante  veredicto. 

Assumpsit  The  first  count  of  the  declaration  stated,  that  before  the  making  of 
the  promise  of  the  defendant,  &c.,  to  wit,  on  the  5th  of  March  1841,  in  [660]  con- 
sideration of  the  plaintiffs  agreeing  to  supply  his  the  defendant's  son,  Thomas  Humfrey, 
the  younger,  with  goods  upon  credit,  the  defendant  then  guaranteed  the  payment^ 
and  promised  the  plaintiffs  to  pay  them  any  sum  owing  to  them  that  should  be  due 
the  let  day  of  July  1841 ;  and  thereupon  afterwards,  to  wit,  on  the  9th  of  April  1841, 
in  consideration  that  the  plaintiffs  would  extend  the  credit  already  given  as  afores^ 
to  his  the  defendant's  said  son,  and  then  agreed  to  draw  upon  him,  the  defendant's 
said  son,  at  three  months  from  the  1st  of  the  following  month  for  all  goods  purchased 
up  to  the  20th  of  €iie  preceding  month,  the  defendant  then  guaranteed  the  paymeoti 
and  promised  the  plamtiffs  to  pay  them  any  sum  that  should  be  due  and  owiog  to 
them  upon  his  said  son's  account  for  goods  supplied.  Averment :  that  the  plaintifls, 
confiding  in  the  last-mentioned  guarantee,  did  afterwards,  to  wit,  on  the  24th  of 
August  1841,  and  on  divers  da^s  and  times  between  that  day  and  the  20th  of  September 
1841,  and  up  to  the  last-mentioned  day,  sell  to  the  said  Thomas  Humfrey,  the  younger, 
and  the  said  T.  H.  the  younger,  then  purchased  of  the  plaintiffs,  certain  goods  to  a 
large  amount,  to  wit,  to  the  amount  of  351.  IBs.  6d. ;  and  that  they  the  plaintids 
afterwards,  and  after  the  said  goods  had  been  so  sold  and  purchased  as  aforesaid,  to 
wit,  on  the  1st  of  October  1841,  the  same  being  the  first  day  of  [661]  the  muitli 
following  the  sud  20th  of  September  1841,  up  to  which  day  the  said  goods  were  so 
sold  and  purchased  as  aforestud,  for  and  on  account  of  the  said  goods,  made  their  bill 
of  exchange  in  writing  bearing  date  a  certain  day,  to  wit,  the  day  and  year  last  afore- 
said, and  then  directed  the  same  to  the  said  T.  H.,  the  younger,  and  thereby  required 
the  said  T.  H.,  the  younger,  to  pay  to  the  order  of  the  plaintiffs,  a  certain  sum,  to 
wit,  the  said  sum  of  351.  18s.  6a.,  three  months  after  the  date  thereof,  which  period 
had  elapsed  before  the  commencement  of  this  suit ;  and  the  said  T.  H.,  the  youngw, 
then  accepted  the  said  bill,  and  promised  the  plaintiffs  to  pay  the  same  according  to 
the  tenor  and  effect  thereof,  and  of  the  said  acceptance  thereof ;  but  the  said  T. 
the  younger,  did  not  pay  the  amount  thereof,  although  the  said  bill  was  presented  to 
him  when  it  became  due ;  of  all  which  premises  the  defendant^  aftwwards,  to  wit,  oo 
the  5th  of  January  1842,  had  notice;  and  he  was  then  requested  by  the  plaintiffiito 

Say  them  the  amount  of  the  said  bill,  to  wit^  the  said  sum  of  351.  18s.  6a. ;  yet  tlie 
dendant  had  not  paid  the  same,  or  any  part  thereof,  to  the  plainti^  but  the  same 
still  remained  due,  in  urear,  and  unpaid,  &o.  There  was  also  a  count  upon  ao 
account  stated. 

Pleas :  first,  to  the  whole  declaration,  non  assumpsit :  secondly,  to  the  first  coudI^ 
that  the  plaintiffs  did  not  sell  to  the  said  T.  H.,  the  younger,  nor  did  the  said  T.  U., 
the  younger,  purchase  of  the  plaintiffs,  the  said  goods  in  the  first  count  mentioned, 
modo  et  formft :  thirdly,  that  the  plaintiffs  did  not  make  the  stud  bill  of  exchange  in  tfae 
said  first  count  mentioned,  modo  et  formft :  fourthly,  that  the  said  T.  H.,  the  younger, 
did  not  accept  the  said  bill  of  exchange  in  the  said  first  count  mentioned,  modo  et 
form& :  fifthly,  that  the  said  bill  of  exchange  in  the  said  firsi  count  mentioned  was 
not  presented  to  the  said  T.  H.,  the  younger,  for  payment  thereof,  when  the  [5G2] 
same  became  due,  modo  et  form& :  sixthly,  that  he  the  defendant  had  not  notice  d 
the  non-payment  of  the  said  bill  in  the  first  count  mentaoned,  modo  et  fonn&. 

Upon  all  of  these  {deas  issue  was  joined. 

At  the  trial,  before  Goltanui  J.,  at  l^e  sittings  for  Middlesex,  during  last  term, 
the  following  facts  appeared : 

The  first  guarantee,  dated  the  5th  of  Mai'ch  1841,  was  in  these  terms : — 

"To  Messrs.  Hitchcock  and  Rogers. 

"  In  consequence  of  your  agreeing  to  supply  my  son,  Thomas  Humfrey,  junior,  of 
Stanmore,  Middlesex,  with  gtwds  upon  credit^  I  hereby,  at  your  request,  guarantee 
the  payment,  and  agree  to  pay  to  you  any  sum  owing  to  you  that  dull  be  due  the 
Ist  of  July  1841." 
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The  Becond  guarantee,  dated  the  9th  oi  April  1841,  was  as  follows : — 
"To  Messrs.  Hitchcock  and  Rogers. 

"  Id  consideration  of  your  extending  the  credit  already  given  to  my  son,  Thomas 
Humfrey,  junior,  of  Stanmore,  Middlesex,  and  agreeing  to  draw  upon  him  at  three 
mODths,  frCHn  first  of  the  following  month,  for  all  goods  purchased  up  to  the  20th  of 
(he  [Hficediiig  mont^  I  hereby,  at  your  request,  guarantee  the  payment,  and  agree 
to  pay  you  any  sum  that  shall  be  due  and  owing  to  you  upon  his  account  for  goods 
stq^ued.'* 

The  supply  of  goods  by  the  pLainti^  to  T.  Humfrey,  the  younger,  between  the 
24th  of  August  aaa  tlie  20th  oi  September  1841,  to  l^e  amount  mentioned  in  the 
dedaration,  was  admitted.  The  drawing  and  acceptance  of  tJie  bill  ware  proved ;  but 
there  was  no  evidence  of  presentment  to  the  acceptor,  or  of  notice  of  non-payment  to 
the  defendant,  so  as  to  support  the  affirmatiTe  of  the  fifth  and  sixth  issues. 

A  verdict  was  retumcHi  for  the  plaintifis  on  the  first  four  issues,  and  for  the 
defendant  on  the  fifth  and  sixth. 

[663]  Channell  Serjt.,  in  Hilary  term  last  (January  2l8t),  obtained  a  rule  nisi  to 
enter  judgment  for  the  plaintiff  on  the  fifth  and  sixth  issues.  He  cited  W jrrinffton  v. 
Fwhor  (8  East,  242.  And  see  S.  C.  6  Esp.  N.  P.  C  89),  PhU^  v.  Astling  (2  Taunt. 
206),  Swinyard  v.  Bowes  (5  M.  &.  S.  62),  Holbrmo  v.  fFUkins  (1  B.  &  C.  10,  2  D.  &  B. 
69),  and  Foh  Wart  v.  Wodlleif  (3  K  &  G.  439,  D  D.  &  &  374). 

Bompaa  Serjt.,  at  the  same  time,  apEdied  for  a  cross  rule  nisi  to  arrest  the 
judgment^  upon  the  ground  that  the  ^juarantee  declared  upon  was  not  a  con- 
tinuing guarantee^  and  that  the  declaration  shewed  no  d^ault  in  the  defendant; 
and  liberty  was  reaerred  to  him  to  argue  these  points  uprai  t^e  rule  obtained  by  t^e 
plaintiff. 

The  case  was  now  ai^ed  by 

Bompas  Serjt.,  for  the  defendant  The  plaintiff  was  bound  to  prove  the  present- 
msat  and  the  notice,  which  he  had  alleged  in  his  declaration,  and  which  were  put  in 
isBoe  by  the  fifth  and  sixth  pleas.  The  only  default  that  is  averred  is,  that  the 
THincipal  debtor  did  not  pay  the  bill  when  presented.  It  is  clear  that  no  action  would 
Be  against  the  d^endant,  who  is  only  a  siu^ty,  without  a  default  on  the  part  of  the 
principal ;  the  averment  of  presentoient  is  raerefore  material.  [Coltman  J.  The 
gfiner^  rule  is,  t^t  the  deMor  must  seek  out  his  creditor  (vide  Bra  Abr.  Tender, 
pL  20,  Litt  s.  340,  Ga  Litt  210  b.).]  That  does  not  apply  to  the  case  of  a  bill  in 
dn»]ation.  The  rule  there  is,  Uutt  ute  acceptor  must  pay  when  t^e  bill  is  presented. 
BWipt  V.  AsUing  is  in  favour  of  the  defradant  It  was  there  held,  that  upon  a 
guarantee  of  the  price  of  goods  to  be  paid  by  a  bill,  due  notice  of  the  non-payment 
must  be  given  both  [564]  to  the  drawer  and  guarantee,  unless  both  drawer  and 
acceptor  «n  bankrupts  when  the  bill  becomes  due.  All  the  cases  assume  that  to  be 
the  rale  unless  some  excuse  for  non-presentment  be  shewn.  [Cresswell  J.  PhUips  v. 
AM^mg  ms  decided  upon  the  peculiar  grounds  of  the  case.  The  party  who  gave  the 
saarantee  was  liable  only  in  case  the  bill  was  neither  paid  by  the  acceptor  nor  b^  the 
dnwer.  It  was  necessary  to  shew  the  liability  of  the  drawer  by  notice  to  him  of 
the  non-payment  Besides,  it  appeared  in  that  case,  tJiat  the  bill  probably  would 
hare  been  paid  if  it  had  bom  properly  presented.  Erskine  J.  This  is  a  guarantee, 
not  of  payment  of  the  lull,  but  of  payment  for  the  goods.  Cresswell  J.  It  amounts 
in  ^ect  to  this If  you  will  trust  my  son  for  three  m<mth8,  from  tame  to  time,  I 
will  guarantee  the  payment  of  the  goods,"]  It  is  clear  that  the  plaintitfs  were  to  draw 
OD  t£e  son.  And  this  is  an  action  for  the  non-payment  of  the  bill  The  declaration 
contains  no  averment  of  non-payment  for  the  goods.  The  only  question  is,  whether 
^e  bill  was  paid  on  presentment.  The  terms  of  the  breach  are,  that  the  said  T.  H. 
"did  not  pay  the  amount  thereof,"  that  is,  of  the  bill,  "although  the  said  bill  was 
presented  to  him  when  it  became  due."  Philips  v.  Astling  is  therefore  in  point.  The 
agreement  there  was  to  guarantee  the  payment  of  money  as  well  as  of  a  bill. 
Prakine  J.  In  that  case  uie  original  debtor  was  the  drawer  of  the  bill.  Tindal  C.  J. 
now  is  1^  pvsent  case  distinguishable  from  Wan'ington  v.  Fv/rbor  /]  In  that  case 
thflre  was  no  mention  61  any  biU  in  tJie  guarantee.  [Cresswell  J.  The  declaration  in 
this  case  sets  out  bo^  t^e  guarantees.  In  t^e  first  there  is  no  mention  of  any  biU. 
The  leoond  is  to  extend  the  credit  given  by  the  first   I  should  oonstitte  the  payment 
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mentioned  in  the  second,  to  mean  the  same  as  that  in  the  first  It  amountB  to  a 
promise  by  the  defendant  to  pay  for  the  goods  if  the  principal  [665]  debtor  makes 
default.  If  the  breach  is  for  non-payment  of  the  bill,  then  the  declaratiou  does  not 
aver  that  any  thing  remains  due  for  the  goods.]  That  would  be  a  ground  for  arrestiBg 
judgment.  [Goltman  J.  The  breach  is,  that  the  defendant  did  not  v&y,  on  request, 
"the  amount  of  the  said  bill,  to  wit,  the  said  sum  of  35L  18b.  6dr\  That  is  the 
usu^  allegation  in  an  action  on  a  bilL  [Goltman  J.  If  the  words  "althou^  tlie  said 
bill  was  presented  to  him  "  were  struck  out  of  the  declaration,  the  averment  would 
then  be,  that  the  said  T.  H.  did  not  -pay  the  amount  of  the  bill  when  it  became  due. 
Would  not  that  be  sufficient?]  It  is  submitted  that  it  would  not  The  plaintiff  was 
bound  to  allege,  and  to  prove,  a  presentment  In  Swinyard  v.  Botees  the  true  question 
was,  whether  the  transaction  amounted  to  a  payment.  In  HoUnvw  v.  WUkms  it  was 
decided  that  presentment  and  notice  were  not  necessary,  inasmuch  as  the  parties 
guaranteeing  had  distinct  notice  of  the  insolvency  of  the  principal  debtor.  Van  Wari 
V.  Woolley  has  no  application  to  the  present  case.  That  was  an  action  by  a  party 
a^^st  his  own  a^nts.  In  this  case  no  demrad  of  payment  is  shewn ;  and  the 
bringing  of  the  action  will  not  have  the  effect  of  such  demand. 

As  to  the  arrest  of  judgment,  this  was  not  a  continuing  guarantee.  ^Goltman  J. 
How  do  you  understand  tne  words  "extending  the  credit?'^  The  credit  may  have 
been  extended  as  to  the  period  of  payment,  without  being  extended  aa  to  the  amount 
[Gresswell  J.  Surely  the  amount  of  the  credit  was  extended  as  well  as  the  period. 
Erskine  J.  If  it  had  been  intended  as  a  limited  guarantee  as  to  the  period,  would 
not  the  plaintiffs  have  said,  "  in  consideration  of  your  extending  the  credit  up  to  the 
1st  of  August"]  It  was  unnecessary  to  say  that,  as  the  bill  was  to  be  drawn  on  t^e 
1st  of  May  at  three  months.  The  meaning  of  the  instrument  is,  that  the  [666] 
defendant's  son  was  to  have  three  months'  credit  from  the  Ist  of  May  for  goods 
supplied  up  to  the  20th  of  April,  and  that  the  defendant  would  guarantee  the  pay- 
ment of  goods  supplied  within  that  period.  If  the  terms  of  the  guarantee  are  not 
clear,  the  plaintiff  cannot  recover  upon  it ;  GoU  v.  Dyer  (\  C.  &  J.  461).  It  is  con- 
sistent wiw  every  thing  that  appears  upon  the  declaration,  Uiat  the  son  may  have 
paid  for  goods  at  the  time  the  second  guarantee  was  given.  [Gresswell  J.  He 
would  hardly  have  accepted  Ae  bill  in  that  case.] 

Ghannelf  Serjt  (with  whom  was  Sir  J.  Bayley),  for  tlte  plaintaflb.  Hie  first 
question  is,  whether  the  facta  stated  in  the  fifth  and  sixth  pleas,  taken  alone,  constitute 
any  defence  to  the  action.  And  it  is  submitted  they  do  not  The  necessity  of  pre- 
sentment in  such  a  case  as  the  present  is  not  to  be  regulated  by  the  law  merchant, 
but  by  the  rules  applicable  to  the  law  of  principal  and  surety.  Warrington  v.  Fwhcr 
decides  that  where  goods  are  sold,  the  payment  of  which  is  guaranteed  by  another 
party,  and  a  bill  is  given  by  the  purchaser  for  the  price  of  the  goods,  which  is  dis- 
honoured, it  is  not  necessary  to  give  notice  to  the  surety.  That  case  is  precisely  in 
point.  Upon  the  statement  in  the  declaration  it  must  be  assumed  that  tJie  bill  was 
not  paid.  The  defence  of  non-presentment  would  have  been  valid  if  the  defendant 
had  been  the  drawer  of  the  bill.  In  PhiUpa  v.  A^Unff  the  vendee  was  the  drawer  ol 
the  bill,  and  the  guarantee  was  for  payment  of  that  bill  by  the  drawer ;  but  he  wis 
not  liable  to  pay  unless  he  received  due  notice  of  default  by  die  acceptor.  Swuu/tird 
v.  Bowes,  Murray  v.  King  (5  B.  &  A.  166),  Holhrm  v.  JFtOnnut,  and  Van  WaH  v.  WodBof 
are  strong  authorities  for  the  plainti'ffs.  In  the  last-mentioned  case  [667}  Abbott  C.  J. 
said  "  If  a  person  deliver  a  bill  to  another  without  indorsing  his  own  name  upon  it  he 
does  not  subject  himself  to  the  obligations  of  the  law-merchant ;  he  cannot  be  sued  on 
the  bill  either  by  the  person  to  whom  he  delivers  it  or  by  any  other."  That  position 
reconciles  all  the  cases. 

(He  was  then  proceeding  to  argue  the  question  as  to  the  arrest  of  judgment,  but 
he  was  stopped  by  the  court) 

TiNDAL  G.  J.  The  application  made  on  behalf  of  the  defendant  to  arrest  the 
judgment  in  this  case,  depends  upon  two  objections :  first,  that  the  secraid  guarantee 
given  by  him  is  not  a  continuing  guarantee ;  and,  secondly,  that  t^ere  is  no  sofficisiit 
allegataon  in  the  declaration  of  any  de&uilt  in  payment 

As  to  the  first  point,  upon  comparing  the  two  guarantees  as  set  out  in  the  deebuir 
tion,  I  think  there  is  no  doubt  that  the  latter  was  a  continuing  guarantee.  It  appetrs 
that  on  the  5th  of  March  the  defendant  guaranteed  the  payment  of  any  sum  owing 
to  the  plaintiffs,  that  should  be  due  from  Thomas  Humuey,  t^e  younger,  upon  the 
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Ist  of  July.  The  parties  aeem  to  have  met  again  on  Uie  9th  of  April,  when,  in 
cfHuideratjon  of  the  phiintiifs'  extendiog  the  cremt  already  given  to  T.  Humfrey,  and 
agreeing  to  draw  upon  him  at  three  mmtbs  from  the  Ist  of  the  following  month,  ior 
m  goods  purchased  up  to  the  20th  of  the  preceding  month,  the  defendant  guaranteee 
the  payment,  aad  agrees  to  ^y  the  plaintiffs  any  sum  dtat  shall  be  due  and  owing  to 
tliem  upm  t^eiraooount  for  goods  supplied.  I  cannot  but  think  that  if  it  had  been 
intended  t^t  this  second  guarantee  should  only  extend  to  one  transaction  of  supplying 
goods,  it  would  not  have  been  couched  in  such  general  terms  as  "the  following 
numth,"  and  "  the  preceding  montli,"  but  would  have  followed  the  form  [6681  of  the 
fiist  guarantee,  which  was  limited  to  the  payment  of  any  sum  due  at  a  partioular  date, 
namely,  the  Ist  of  July. 

As  to  the  next  objection,  that  no  sufficient  ground  of  action  is  shewn  by  non- 
pa^rmcnt,  I  t^nk  that  this  is  a  guarantee,  for  the  payment  not  of  the  bill,  but  of  the 
pnce  of  the  goods.  It  is  not  a  condition,  that  a  bill  shall  be  drawn,  and  that  the 
{vincipal  shfJl  have  credit  for  three  months.  And  if  so,  tiiere  is  on  the  face  of  the 
declaration  a  sufficient  allegation  of  non-payment.  We  might  strike  out  all  that  part 
vhteh  relates  to  the  demand  on  the  acceptor,  and  the  non-payment  of  the  bill ;  and 
there  would  still  remain  sufficient  to  shew  that  the  price  of  me  goods  was  not  paid. 
And  although  it  has  been  urged  that  there  ou£^t  to  have  been  a  specific  demand  for 
paymmt,  and  that  brio^g  this  action  is  not  sufficient  to  obviate  the  necessity  for 
such  formal  demand,  still  we  cannot  help  seeing  that  there  has  been  a  demand.  It 
is  the  same  as  in  an  action  against  an  acceptor  of  a  bill,  in  which  case  it  is  not  necessary 
to  aver  or  prove  any  demand  upon  him  prior  to  the  action.  It  is  however,  I  think, 
sufficient  to  say  that  this  is  substantially  a  guarantee  for  the  payment  of  the  price 


le  next  question,  whether  the  verdict  for  the  defendant  is  sufficient  to  bar  the 
phintife'  judgment,  or  whether  they  are  entitled  to  judgment  non  obstuite  veredicto, 
tarns  on  the  single  point,  whether  a  person  who  guarantees  the  payment  of  a  bfll 
drawn  by  the  veiSor  of  goods  on  tite  vendee  for  their  price,  puts  himself  in  the  same 
flttnatira  as  the  drawer  of  tiie  bill  Because  if  so,  then  by  t^e  law-merchant  he  is 
entitied  to  insist  that  the  bill  should  be  duly  presented  to  the  acceptor,  and  that 
he  should  have  notice  of  its  dishonour.  But  I  find  no  case  by  which  a  party  so 
eaaranteeing  is  put  upon  that  footing.  On  the  contrary  iiringUm  v.  Fwrbor  and 
Swmi/ard  v.  Bowes  shew  the  true  distinction  between  [669]  the  case  of  a  drawer  and 
of  a  party  giving  such  a  guarantee.  The  latter  merely  undertakes  that  the 
acceptor  shall  pay  the  bill ;  and  he  can  only  have  a  right  to  insist  on  notice  of 
dishonour,  vhea  some  damage  would  result  to  him  from  the  want  of  it.  No  such 
dsma^  is  su^ested  in  tiiese  pleas ;  and  for  these  grounds  I  am  of  opinion  that  they 
contain  no  answer  to  the  action,  and  that  the  plaintiff  is  entitled  to  judgment  non 
obstante  veredicto. 

COLTMAN  J.  I  agree  that  this  is  a  continuing  guarantee,  and  that  the  terms  "  the 
{(blowing  month,"  and  "  the  preceding  month,"  have  a  general  aj^Ucation,  and  cannot 
be  limitra  to  any  particular  period. 

Upon  the  second  question,  I  am  also  of  opinion  in  favour  of  the  pbuntiffs.  The 
bets  appear  to  be  as  alleged  in  the  fifth  and  sixth  pleas,  and  they  falsify  the  allegations 
in  the  dechuration  as  to  the  presentment  of  the  bill,  and  notice  of  dishonour.  The 
decimation,  therefore,  cannot  stand  unless  these  allegations  may  be  struck  out.  If 
they  can,  and  there  is  still  sufficient  to  charge  the  defendant,  the  plaintiffs  are  entitled 
to  judgment  The  promise  alleged  is,  not  to  pay  the  bill,  but  to  pay  any  sum  that 
ibdl  Ik  due  and  owing  to  the  p^intiffs  upon  his  (the  defendant's)  son's  account  for 
goods  supplied ;  although  part  of  the  consideration  for  the  promise  was,  the  plaintifis' 
igreeitt^  to  draw  a  bui  or  bills  upon  the  defendant's  son.  It  appears  from  tiie 
dedaratum,  that  a  bill  was  drawn  pursuant  to  the  guarantee.  And  it  is  put  as  though 
the  want  of  preseutmuit  of  the  biU  at  maturity,  is  equivalent,  in  law,  to  a  payment^ 
u  br  as  r^iards  the  defendant  But  as  he  is  not  a  mrty  to  the  bill,  he  is  not  entitied 
to  the  benefit  of  the  law-merchant  in  this  respect.  He  is  a  mere  surety ;  and  in  order 
to  discharge  him  from  his  liability,  there  must  be,  not  only  a  failure  of  presentment 
sod  notice  of  dishonour,  but  some  damage  resulting  to  him  there-[670J-from.  No 
snch  damage  is  alleged  in  this  case.  The  bill  was  not  paid  by  the  principal,  and  the 
defendant  nas  not  performed  his  promise. 

It  is  further  said,  that  the  declaration  contains  no  allegation        the  goods  were 
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not  paid  for ;  but  there  is,  in  substance,  such  an  allegation.  There  is  a  statement  that 
the  bill  was  drawn  "for  and  on  account  of  the  goods"  which  had  been  supplied  by 
the  plaintiffs  to  the  defendant's  son,  that  this  bill  was  accepted,  and  that  the  amonnt 
thereof  was  un^d  ;  and  that  is,  by  implication,  an  averment  that  the  goods  were  not 
paid  for.  I  think,  therefore,  that  the  declaration,  after  striking  out  the  all^ataons 
which  are  traversed  by  the  fifth  and  sixth  pleas,  contains  a  sumdent  statement  of  a 
cause  of  action,  and,  consequently,  that  the  plaintifis  are  entitled  to  judgment  npm 
the  issues  raised  by  ^ese  ^eas,  non  obstante  veredicto. 

Erskine  J.  Upon  the  point  as  to  the  urest  of  judgment,  it  has  been  ai^ned 
that  the  goods  were  not  supplied  widiin  the  period  oovezed  by  the  guarantiee ;  and 
that  raises  the  question  whether  it  was  a  limited  or  continuing  guarantee.  And  I 
think  that  the  terms  shew  that  it  was  intended  for  a  continuing  guarantee.  Taking 
the  first  and  last  sentences  of  the  document,  it  is  clear  that  they  can  only  bear  this 
construction.  For  the  guarantee  would  then  stand  thus ;  "  In  consideration  of  yonr 
extending  the  credit  already  given  my  son,  I  hereby,  at  your  request,  guarantee  the 
payment,  and  agree  to  pay  you  any  sum  that  shall  be  due  and  owing  to  you  upon 
his  account  for  goods  supplied."  Then  the  question  is,  whether  the  intervening 
sentence  as  to  drawing  at  three  months,  was  intended  to  limit  the  operation  of  the 
guarantee.  If  that  had  been  the  intention  of  the  parties,  nothing  would  have  beoi 
easier  t^ian  to  have  named  the  time  up  to  which  the  goods  were  to  be  aupidied.  I 
am  [671}  of  opinion,  therefore,  tiiat  tiiis  is  a  general  running  guarantee. 

It  was  then  said  that  the  declaration  contains  no  distinct  aflegation  of  any  d^MiH 
in  the  payment  of  the  price  of  the  goods  on  the  part  of  the  principal  debtor.  But  it 
is  alleged  that  the  goods  were  supplied,  and  that  a  bill  was  drawn  for  and  on  account 
of  them ;  that  the  bill  was  not  paid,  and  that  the  amount  still  remains  due.  The  non- 
payment, at  the  expiration  of  the  period  of  credit,  is  a  default  in  the  payment  of  tiw 
price  of  the  goods ;  and  I  think  that  such  non-payment  is  safflcientiy,  tJioogh  not 
directly,  alleged. 

Then  there  is  the  further  question  as  to  entering  judgment  for  the  plaintift  on 
the  fifth  and  sixth  pleas,  non  obstante  veredicta  I  do  not  consider  it  necessary  to  go 
through  the  cases  that  have  been  cited  upon  this  point.  The  effect  of  t^em  amounts 
to  this,  and  no  more,  that  it  is  not  necessary  that  a  person  who  guarantees  the  pay> 
ment  of  a  bill,  not  being  a  party  to  it^  should  have  notice  tA  its  cRshwour,  unless,  b^ 
reason  oi  non-presentment  or  of  want  of  notice,  he  has  suffered  some  loss  or  damage. 
The  pleas  under  coiuideration  contain  no  statement  of  any  damage  to  the  deffflidant, 
and  therefore  they  present  no  sufficient  defence  to  the  action. 

Cresswell  J.  I  am  of  the  same  opinion.  The  document  in  question  is  clearly  a 
continuing  guarantee.  Its  terms  admit  of  no  reasonable  doubt ;  and  we  are  not  to 
examine  such  an  instrument  minutely  in  order  to  put  upon  it  a  fanciful  constructiiHL 
The  guarantee  given  in  April,  speaks  of  the  first  of  the  following  month  and  the  20tfa 
of  the  preceding  month ;  if  that  sentence  is  to  bear  the  strict  interpretation  which 
the  defendant  contends  for,  the  term  "  preceding  month "  would  mean  March ;  bat 
the  payment  of  supplies  in  that  month  had  been  already  guaranteed  by  tbe  previous 
instrument;  and  [B721  the  parties  were  a^reein^  to  extend  the  eradit.  It  could 
not  mean  April,  for  that  was  the  month  la  which  the  document  was  ^ven,  and 
the  parties  would  then  have  said — not  the  "preceding" — ^but  the  " present "  or  the 
"current"  month.  The  guarantee  was  clearly  intended  to  extend  to  all  futara 
months,  it  being  agreed  that  on  the  first  of  each  month  the  plaintiffs  were  to 
draw  upon  the  principal  debtor  for  all  goods  supplied  up  to  the  20th  <rf  the  then 
preceding  month. 

The  next  question  is,  whether  the  default  in  the  payment  for  the  goods  is  suffi' 
ciently  alleged.  The  declaration  is  certainly  not  framed  with  any  great  accuracy. 
The  pleader  rather  seems  to  have  thought  that  it  was  a  guarantee  to  pay  the  bill  But 
I  think  that  the  declaration  does,  substantially,  contain  an  averment  that  the  price  of 
the  goods  remains  due. 

Then,  how  does  the  defendant  seek  to  discharge  himself  by  the  fifth  and  asA 
pleas  1  The  fifth, — which  is  the  material  one, — ^traveraes  the  al^eation  in  the  deckra- 
tion  that  the  bill  was  presented  to  the  acceptor  when  due.  But  had  the  jdaintift  taken 
upon  t^emselres  the  duty  to  present  the  biUs  to  the  acceptor  in  onler  to  have  so 
aetion  against  the  guarantee  1  According  to  the  current  of  authorities,  tfae  omission 
of  such  a  presentment  is  immaterial  unless  the  party  who  has  given  the  guarutee 
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mstuDs  eaaiB  dam^  by  the  laches.    It  is  for  him  to  set  up  tliat  as  a  defence ;  and 
dn  drfmdaat  has  not  done  so  here. 
Ride  absohite  {ay. 


[073]  Chalk  «.  Walton.   May  1,  1843. 

Where  an  old  warrant  of  attorney  had  been  G;iven  to  secure  a  debt  and  interest,  tiie 
flam  for  which  judgment  was  to  be  confessed  being  for  the  amount  of  the  debt  only, 
the  court  granted  a  rule  to  enter  up  judgment  for  the  debt^  and  so  much  for  interest 
OS  the  master  should  find  to  be  due  thereon. 

The  defendant  having  given  a  warrant  of  attorney  to  secure  a  debt  of  501.  with 

interest,  the  sum  for  which  judgment  was  to  be  confessed  being  only  501.,  DowUng 
Serjt  now  moved  for  liberty  to  enter  up  judgment  as  of  this  term  for  the  sum  of  501., 
together  with  such  further  sum  as  one  of  the  masters  of  this  court  should  find  to  be 
due  for  interest  thereon,  pursuant  to  the  warrant  of  attorney.  He  referred  to  an 
noreported  case  of  Pa^e  v.  Jadis,  where,  it  was  said,  this  court  had,  under  similar 
eircimistances,  granted  a  like  rule  on  a  former  occasion. 

The  court  (after  conferring  with  the  masters)  granted  a  rule,  which,  although  the 
waTTHttt  of  attorney  was  nnder  twenty  years  old,  was  a  rule  nisi. 


GoFF  V.  Habrib.   May  1,  1843. 

[S.  C.  12  L.  J.  C.  P.  273.] 

The  acceptance  of  a  demise  of  a  house  containing  fixtures,  does  not  raise  an  implied 
contract  to  pay  for  such  fixtures. — In  debt  for  rent  on  a  demise  for  years,  with  a 
count  for  fixtures  sold,  the  plaintiff  claimed  by  his  particulars  5L  6s.  for  rent^  and 
12L  for  fixtures.  The  defendant  paid  llL  5s.  into  court.  Held,  no  admission  of 
the  defendant's  liability  in  respect  of  fixtures,  to  a  greater  amount  than  had  been 
paid  into  court. 

Debt.  The  first  count  c£  the  declaration  was  upon  a  demise,  for  a  quartei^s  rent ; 
the  second,  for  fixtures  sold  ajid  delivered ;  and  the  third,  upon  an  account  stated. 

The  plaintiff  by  his  particulars,  claimed  5L  5s.  for  a  [674  quarter's  rent  to 
Christmas  1842,  uid  12L  for  "fixtures,  as  per  viJuation.*' 

Plea:  to  the  whole  declaration,  payment  into  court  of  IIL  Ss.,  and  nunquam 
indebitatus  ultri. 

At  the  trial,  before  the  under-sheriff,  the  only  question  was,  as  to  the  defendant's 
liability  to  pay  for  the  fixtures.  It  was  proved  that  there  were  fixtures  on  the  premises 
at  the  date  of  the  demise  mentioned  in  the  declaration  ;  but  there  was  no  proof  of  any 
contract  by  the  defendant  to  pay  for  them.  A  letter  from  the  defendant,  dated  the 
15th  of  January  1843,  was  read,  in  which  he  said,  "Though  I  do  not  think  myself 
liable  for  the  fixtures,  I  will  send  an  appraiser  in  a  few  days.  There  was  no  evidence 
that  an  ai^traiser  had  hem  sent  by  the  defendant,  though  it  was  proved  that  the 
fixtures  were  valued  at  the  amount  claimed,  by  two  brokers,  in  the  following  February. 
Od  the  part  of  the  phdntiff  it  was  contended  that  the  fact  of  the  defendant  having 
taken  to  the  fixtures  raised  an  implied  promise  to  pay  for  them ;  and  that  by  the  my- 
Bunt  into  court  of  a  larger  sum  than  was  claimed  for  rent^  s  contract  to  that  enect 
*»  admitted.  The  plaintiff  had  a  verdict,  leave  being  reserved  to  the  defendant  to 
more  to  set  it  aside  and  enter  a  nonsuit. 

Channell  Serjt,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accordingly, 
dting  Kingham  v.  Robins  {ay. 

Byles  Serjt.  now  shewed  cause.  The  61.  paid  into  court  over  and  above  the  plaintiff's 
<!^im  for  rent  must  have  been  paid  on  account  of  the  fixtures.  KiTigham  v.  Rdbvns  is 
diatanguishable  from  the  present  case.  In  that  case  there  was  not  only  no  evidence  of 
«  agreement  to  take  the  fixtures,  but  there  was  none  to  shew  that  they  had  ever  come 
into  the  defendant's  possession.   In  the  [076]  case  of  a  chattel,  a  contract  to  pay  may 


(ay  See  Allnuit  v.  Askmden,  ante,  392. 

(a)«  5  M,  &  W.  24.   S.  C.  nom.  Hingham  v.  HoUns,  7  DowL  P.  C.  352. 
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be  implied  from  the  change  of  possession.  [Cresswell  J.  There  may  be  Uiis  distine- 
tion.  If  a  fixture  is  delivered  as  a  chattel  by  the  owner  to  another  person,  there  may 
be  an  implied  contract  of  sale.  But  if  a  house  is  let  containing  fixtures,  it  will  be  a 
question  whether  they  are  let  as  part  of  the  house  or  delivered  upon  a  separate 
contract  of  sale.]  The  defendant's  letter,  though  it  must  be  admitted  it  is  rather 
more  in  accordance  with  the  px)und  which  he  now  takes,  was  still  some  evidence, 
however  slight,  for  the  plaintiff;  and  the  question  upon  ^e  present  motion  is,  not 
whether  the  verdict  was  right,  but  whether  there  was  any  evidence  to  go  to  the  iory 
on  behalf  of  the  plaintiH.  The  courts  appear  to  be  at  issue  as  to  the  effect  m  an 
admission  on.  the  record.  In  Edmrnids  v.  Groves  (2  M.  &  W.  642)  it  was  said  Iqr 
Alderson  B.  tiiat  the  admission  of  a  fact  on  the  record  amounts  merely  to  a  waiver  ci 
requiring  proof  of  that  fact ;  but  that  if  t^e  otiier  party  seek  to  have  any  inforenoe 
drawn  by  the  jury  from  the  fact  so  admitted,  he  must  prove  it  like  any  other  fact 
But  in  Bhigham  v.  Stanley  (2  Q.  B.  117,  1  G.  &  D.  237)  that  doctrine  was,  after  omi- 
<nderation,  dissented  from  by  the  court  of  Queen's  Bench.  In  the  present  case  there 
is  clearly  an  admission  as  to  some  contract  relating  to  fixtures ;  and  there  is  no 
evidence  of  any  other  fixtures  than  those  in  question.  Payment  of  money  in  court  is 
like  a  jud^ent  by  default.  If  the  present  question  had  arisen  upon  a  motion  to  set 
aside  a  wnt  of  inquiry,  the  court  would  not  have  interfered. 

Chuinell  Serjt,  in  support  of  the  rule.  Edmmds  v.  Oroves  aad  Bingham  v.  StaMiey 
were  both  cases  of  specUl  contracts.  And  whichever  may  be  ^e  ri^t  decision,  it 
cannot  affect  the  present  case,  which  is  upon  [676]  an  indebitatus  count,  when  tiie 
contract  is  divisible.  It  may  be  conceded  that  the  case  stands  upon  the  same  footue 
as  if  there  had  been  a  judgment  by  default ;  but  that  would  only  admit  the  plainti^ 
right  to  a  verdict  to  some  amount  So  here,  the  6L  paid  into  court  may  be  an  admis- 
sion that  so  much  was  due  for  fixtures ;  but  it  goes  no  further.  There  was  no 
evidence  of  any  contract  as  to  the  fixtures,  and  the  presumption  would  be  that  they 
were  demised  with  the  house;  Cokgmve  v.  Bias  Santos  (2  B.  &  C.  76,  3  D.  &  R.  255), 
Imgstaff  v.  Meagoe  (2  A.  &  E.  167,  4  N.  &  M.  311).  There  was  not  even  any 
evidence  that  the  defendant  entered  into  possession.  The  allegation  of  entry  in  the 
declaration  was  not  traversable ;  Bird  v.  Higginson  (2  A.  &  K  696,  4  N.  &  M.  506, 
Affirm,  in  Cam.  Scacc  6  A.  &  K  824),  Parkinson  v.  ff^kiUhead  (2  M.  &  O.  329);  and 
therefore  it  was  not  admitted.  But  supposing  the  allegation  were  traversable,  tltt 
plea  would  only  admit  the  donise  and  the  entay  under  it^  and  would  not  shew  any 
contract  as  to  the  fixtures.  The  defendant's  letter  amounts  to  a  repudiaticm  of  any 
contract 

TiNOAL  C.  J.  I  think  the  safer  way  to  deal  with  this  case  will  be  to  look  at  it 
as  if  no  money  had  been  pedd  into  court ;  in  which  case  the  question  would  have  been, 
whether  there  was  any  evidence  of  a  sale  of  fixtures.  The  plaintiff  would  have  put 
in  the  demise  to  prove  his  first  count  But  a  demise  is  not  evidence  of  a  cwtnct 
to  pay  for  fixtures.  Then  there  is  the  defendant's  letter ;  but  that  does  not  help  tlie 
plaintiff,  for  the  defendant  there  says  that  he  does  not  think  himself  liable  for  the 
fixtures.  That  is  no  evidence  of  a  contract.  He  says,  however,  that  he  will  send  an 
appraiser ;  but  there  is  no  proof  that  he  did  so.  Upon  the  whole,  I  think  there  is  no 
[577]  evidence  to  support  t^e  claim  for  fixtures,  and  that  t^e  rule  for  entering  a 
nonsuit  must  be  made  absolute. 

COLTMAN  J.  I  am  of  opinion  that  there  ia  no  admission  on  the  jdeadii^  even  vi 
an  entry  by  the  defendant  into  possession  of  the  premises.  The  action  is  brought 
upon  a  demise  for  years;  on  which  debt  will  lie  without  any  entry.  And  I  luso 
think  that  the  payment  into  couH  is  no  admission  of  a  contract  in  respect  of  the 
fixtures,  at  least  not  as  to  their  value.  I  form  this  opinion,  looking  at  the  case 
independently  of  the  defendant's  letter.  There  is  no  former  letter  in  evidence  to 
which  the  defendant's  may  have  been  an  answer.  If  there  had  been,  it  might  poaaUy 
have  explained  the  defendant's  letter.  But,  taking  that  as  it  stands  atone,  ne  aayi* 
in  express  terms,  that  he  does  not  consider  himself  liable  for  the  fixtures.  The 
plaintiff  has  therefore,  I  thiiik,  failed  to  make  out  any  case  in  respect  of  them. 

£rskin£  J.  I  am  of  the  same  oinnion.  The  payment  into  court  admits  die 
contract  declared  upon  in  the  first  count,  and  also  t^at  tlie  defendant  owed  the  sum 
of  6L  in  respect  of  some  contract  for  some  fixtures  somewhere  or  other.  But  whst 
evidence  is  there  (rf  any  contract  as  to  these  particular  fixtures  1  The  demise  does 
not  prove  a  contract  to  pay  for  them.   The  fact  of  their  having  been  valued  does 
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not  prove  it ;  as  it  is  not  shewn  that  they  wete  valued  hy  tke  defendant's  authority. 
The  letter,  so  far  from  proving  a  conttaot^  denies  the  defendant's  liability.  There  is 
therefore  no  evidence  of  any  oonteaot  in  respect  of  t^e  fixtures. 

Cresswell  J.  I  am  of  the  same  opinion.  A  party,  by  accepting  a  lease,  and 
t^ang  possession,  of  a  house,  does  not  contract  to  pay  for  fixtures.  The  defendant's 
[578]  letter  was  clearly  no  admission.  What  is  said  about  sending  an  appnuser  may 
be  ambiguous ;  but  it  was  not  shewn  that  any  was  sent. 

Rule  absfJute. 

Chilvers  v.  Greaves.    May  1,  1843. 

Where  the  judge  who  tries  a  cause  recommends  a  verdict  for  the  plaintifr  with 
nominal  damages,  but  the  jury  give  substantaal  damages,  such  verdict  cannot  he 
treated  as  perverse. 

Trespass,  qoare  domum  fr^t,  and  for  expeUing  the  plaintiff  from  his  dwelling- 
boose. 

At  the  trial  before  Manle  J.  at  the  sittings  during  this  term,  it  appeared  that  the 
defendant,  an  attorney,  had  agreed  to  let  the  house  in  question,  and  had  delivered 
the  keys  thereof  to  the  plaintifir;  but  the  defendant  afterwards  obtained  the  keys 
back  by  stratagem,  and  refused  to  let  the  plaintiff  into  possession  of  the  house.  The 
learned  judge  told  the  jury  that  the  plaintiff  must  have  a  verdict;  but  that  as  no 
special  dam^  was  alleged  or  proved,  they  would  probably  think  that  nominal 
damages  would  be  sufficient.  llie  jury  inquired  what  sum  would  carry  costs,  but 
his  k>rd8hip  declined  to  inform  them.  They  returned  a  verdict  for  the  plaintiff, 
damages  5L 

Murphy  Serjt.  now  applied  for  a  new  trial,  upon  the  ground  that  the  verdict  was 
perverse,  or  to  reduce  the  damages.  [Tindal  C.  J.  In  such  a  case  the  defendant 
would  have  acted  wisely  in  paying  money  into  court.  The  verdict  can  hardly  be  said 
to  have  been  perverse,  as  it  must  have  been  given  for  the  plaintiff.  Aa  to  the 
reduction  of  damages,  an  application  can  be  made  to  the  learned  judge  who  tned  the 
eaoae.] 

Per  curiam.   Kule  refused. 


[B79]   OvcHTERLONY  V.  GtBSON.   May  3,  1843. 

A  was  appointed  official  assignee,  under  a  fiat  in  bankruptcy  against  B.,  which  on  the 
lOth  of  Dec.  1841  was  annulled.  On  the  4th  of  Jan.  1842  an  action  of  trover  was 
brought  by  R  for  his  books,  &c.  against  A.  On  the  25th  a  second  fiat  was  issued 
against  B.  On  the  22d  of  Feb.  the  action  was  tried,  and  B.  had  a  verdict  for  lOOOl, 
to  be  reduced  to  408.  upon  A's  giving  up  the  books,  4^  On  the  12th  of  May  B. 
was  adjudged  a  bankrupt,  and  on  the  25th  A.  was  a^n  appointed  official  assignee. 
B.  did  not  surrender  under  the  second  fiat,  and  notice  was  given  by  the  assignees 
to  the  attorney  who  had  brought  the  action,  not  to  cake  any  further  proceedings 
against  B.  The  attorney,  however,  on  the  8th  of  July  entered  an  incipitur  in  the 
master's  book,  and  gave  notice  of  taxation.  The  court,  on  the  application  of  A. 
stayed  all  proceedings  upon  payment  of  the  attorney's  costs  up  to  the  date  of  the 
second  fiat — Where,  upon  enlarging  a  rule,  it  is  made  a  term  that  any  further 
affidavits  shall  be  filed  before  a  certain  day,  a  party  is  not  precluded  from  using  an 
affidavit  which  had  been  sworn  before  the  day  fixed,  but  which  was  resworn  after 
that  day  for  the  purpose  of  rectifying  a  mistake  in  the  jurat. 

This  was  an  action  of  ttovw  for  certain  books  and  papers  of  the  plaintiff,  which 
had  originally  come  to  the  hands  of  the  defendant  as  the  official  assignee  under  a  fiat 
in  bmkruptcy  issued  against  the  pkuntiff  in  the  year  1840.  This  fiat  was  afterwards, 
with  the  consent  of  all  the  creditors  who  had  proved  their  debts  under  it,  annulled, 
by  order  of  the  Lord  Chancellor,  bearing  date  the  10th  of  December  1841 ;  and 
immediately  afterwards  the  books  and  papers  were  demanded  from  the  defendant, 
who  refused  to  deliver  t^em  up  to  the  plaintiff ;  and  thereupon  this  action  was  com- 
menced on  the  4th  of  January  1842  (vide  S.  C.  ante,  vol.  iv.  461). 

Or  the  25th  of  January  1842,  a  second  fiat  was  issued  against  the  plaintiff  upon 
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the  petition  of  John  Vickery  Broughton,  who  had  not  come  in  under  the  former  fiat ; 
and  on  the  12th  of  the  following  May  the  plaintifiT  was  adjudged  a  bankrupt^  and  <m 
the  25th  of  May  the  defendant  was  again  appointed  official  assignee.  Dai,  in  tin 
mean  time,  namely,  on  the  22d  of  February,  this  action  had  been  tried ;  and  in  eooae- 
quenoe  of  the  delay  [680]  in  opening  the  fiat,  occasioned  by  circumstances  not  material 
to  the  present  inquiry,  the  defendant  was  not  in  a  condition  to  plead  the  plaintiff's 
bankruptcy,  and  a  verdict  was  therefore  taken  for  the  plaintiff,  by  consent^  for  lOOOL, 
tJie  damages  laid  in  the  declaration,  subject  to  be  reduced  to  40s.  on  the  delireiy  op 
to  the  pl^ntiff  of  the  books  and  papers.  The  btuikrupt  having  omiUed  to  surrrader 
himself  under  the  second  fiat,  and  having  gone  abroad,  notice  was  given  by  the 
assignees  to  the  attorney  who  had  commenced  and  carried  on  the  suit  for  the  bankrupt, 
not  to  take  any  further  proceedings  in  the  action  against  the  defendant  Gibson, 
notwithstanding  which  notice  the  attorney  afterwards  on  the  8th  of  July  1842,  entered 
an  incipitur  of  the  judgment  in  the  master's  book,  and  gave  notice  of  taxing  the 
fdaintiffs  costs,  and  thereupon  the  attorney  for  the  defendant  procured  a  judge's  ardsr 
for  staying  all  proceedings  in  the  cause  till  the  fifth  day  of  Michaelmas  term,  with 
leave  to  the  parties  to  apply  to  the  court 

Bompas  Serjt  in  last  MichaelniaB  term  (7th  of  November)  upon  affidavtte  of  the 
facts  above  steted  (a)*  had  [681]  obtained  a  rule  calling  upon  the  plaintiff  to  shew 
cause  why  all  proceedings  on  the  postea  should  not  be  stayed,  on  payment  to  the 
plaintaiTs  attorney,  of  the  costs  of  the  action  up  to  the  date  of  the  second  fiat,  or  why 
the  taxation  of  costs  should  not  be  stayed  on  the  judgment,  the  same  not  having  becD 
revived,  and  the  assignees  made  parties  thereto. 

This  rule  was  enlarged  on  the  tenth  day  of  Michaelmas  term  (25th  of  November) 
to  the  fifth  day  of  Hilary  term  last,  upon  the  usual  terms  that  all  further  i^darits 
which  the  plaintiff  intended  to  use  at  the  time  of  shewing  cause,  should  be  filed  one 
week  before  the  firet  day  of  Hilary  term.  And  it  was  further  enlarged  on  the  last 
day  of  Hilary  term  (3l8t  of  January)  upon  the  terms  that  no  further  affidavits  shoukl 
be  filed. 

Sir  T.  Wilde  and  Channell  Serjts.  upon  proceeding  to  shew  cause,  on  a  foimer 
6&y  in  this  term  (Ist  of  May)  proposed  to  reaa  an  affidavit  of  the  plaintiff's  attorney 
which  had  been  sworn  before  the  date  when  the  rule  was  first  enlarged  (namely  on 
the  24th  of  November) ;  but  which,  in  consequence  of  a  mistake  in  the  jurat  (of,  had 
been  re-sworn  after  the  time  limited  (namely  on  the  19th  of  January).  They  submitted 
that  the  limitation,  as  to  the  filing  of  further  affidavits,  only  applied  to  affidavits  to 
the  merito ;  and  that  they  mi^ht  be  considered  as  applying  for  leave  to  file  the 
affidavit  in  question  now  notwithstanding  the  time  had  elapsed  which  was  limited 
by  the  rule. 

Bompaa  and  Manning  Serjts.  contrji,  objected  upon  the  ground  that  the  court 
would  now  allow  further  affi-[682]-davitB  to  be  filed  ny  the  ;£unta£^  without  givii^ 
the  same  advantage  to  the  defendant. 

(a)'  The  above  summary  contoitts  all  the  material  foots  as  stated  by  Tindal  C.  J. 
in  deUvering  the  judgment  of  the  court 

It  also  appeared  that  upon  the  26tii  of  Jul  die  following  notioe  was  served  upon 
the  defendfmt. 

"  In  the  matter  of  Thomas  Ouchterlony. 

"  We,  the  undersigned,  solicitors  for  and  on  behalf  of  John  Vickery  Brou^ton, 
of,  &c.,  do  hereby  give  you  notice  that  a  docket  hath  be  struck,  and  a  fiat  issued, 
against  the  said  T.  0.  at  the  instence  of  the  said  J.  V.  B.,  and  the  said  fiat  is  intended 
to  be  forthwith  prosecuted.  And  we  do  further  as  aforesaid,  give  you  notice,  and 
require  you,  not  to  part  with  any  books  of  account,  letters,  documents,  deeds,  papon, 
moneys,  property  or  effects  of  any  kind,  which  may  be  in  your  hands,  power,  or  custody, 
now  or  late  belonging  to  the  said  T.  0.  or  his  creditors  or  estete,  or  to  you  as  officii 
assignee  with  any  om&r  assi|;nee  or  assignees  appointed  under  a  fiat  in  bankruptcy, 
latofy  in  force  against  the  said  T.  0.,  but  to  retaon  imd  keep  t^e  same,  and  eveiy  d 
them,  for  the  benefit  of  tbe  creditors  under  the  said  fiat  now  issued,  or  to  be  disposed 
of  thereunder  as  may  be  lawful."  (Signed,  &&) 

(a)*  The  jurat  was  originally  in  this  fonn  : — 

"  Sworn,  &c.  the  25th  day  of  Nov.  1842.  Before,  &c."  The  figures  "  Sftth,"  tad 
been  erased,  and  "  24th  "  interlined  by  the  officer  of  the  court. 
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Per  curiam.  The  meaning  of  the  rule  was  that  ao  further  affidavit  should  be  filed 
by  the  plaintiff  as  to  the  merits ;  but  tbia  is  not  a  further  affidavit ;  it  is  in  effect  the 
aune  affidavit  that  was  sworn  before  the  rule  was  enlarged  and  which  was  re-sworn 
owin^  to  a  mistake  of  the  officer  of  the  court  (a)'. 

Su-  T.  Wilde  and  Channel!  Serjts.  then  shewed  cause.  The  court  of  bankruptcy 
was  the  proper  tribunal  to  apply  to  in  this  case,  and  not  this  court  where  the  question 
onnot  be  properly  discussed.  The  action  was  brought  before  the  second  fiat  was 
issued  ;  and  it  was  tried  before  the  adiudicatdon  of  bankruptcy  under  ^t  fiat.  The 
fdaintiff,  therefore,  had  a  good  right  of  action  at  the  time  he  obtained  l^e  verdict,  and 
the  court  has  no  power  to  tnterwre  now  to  deinnve  him  or  bis  attorney  of  the  oosts. 
[Tindal  C.  J.  If  a  sum  of  money  were  to  be  given  to  the  plaintiff  aa  ooats,  it  would 
be  the  property  of  his  assignees  under  the  second  fiat.]  Still  the  plaintiff  has  a  right 
to  have  the  judgment  perfected,  even  for  the  benefit  of  the  estate.  [Erskine  J.  May 
not  the  defendant  say  that  he  has  done  what  was  required  of  him,  and  given  up  the 
books,  &C.  to  the  assignees  1]  That  was  certainly  not  the  meaning  of  the  arrangement 
at  nisi  prius.  And  even  then,  the  plaintiff  would  be  entitled  to  his  judgment  and 
costs.  The  object  of  the  present  application  is  not  to  secure  the  benefit  of  any  fund 
to  the  creditors.  It  is  made  to  obviate  the  necessity,  either  of  a  scire  facias  or  of  an 
aadit&  quereU.  But  in  the  former  case  it  is  made  too  soon,  and  in  the  latter,  [683] 
too  late.  If  it  be  in  lieu  of  a  scire  facias,  it  must  be  for  the  purpose  of  reviving  a 
jodgmentt  or  of  introducing  additional  parties  to  the  record ;  and,  in  the  latter  case, 
it  must  suppose  the  enstence  of  a  vfdid  and  completed  judgmmt.  In  2  Wms.  Saund. 
73  k.  it  is  said,  "If  a  man  recover  final  judgment,  upon  which  the  defendant  brings 
a  vrit  of  error,  and  the  plaintiff  become  a  bankrupt  pending  the  writ  of  error,  his 
assignees  ought  to  proceed  to  an  affirmance  of  the  judgment  in  the  bankrupt's  name, 
and  then  sue  out  a  scire  facias  in  their  own  names  upon  the  judgment,  to  have 
execution  "  {of.  But  in  this  case  the  assignees  could  not  have  a  scire  facias  upon  the 
judgment,  as  no  judgment  has  in  fact  been  signed.  [Coltman  J.  If  the  court  sees 
that  no  fruit  can  come  to  the  plaintiff  from  the  judgment  or  the  taxation,  why  should 
they  not  interfere  to  stay  the  proceedings }]  The  court  will  not  administer  equitable 
relief  upon  summary  application  except  where  the  party  applying  has  some  legal 
ri^t;  which  ^e  defendants  has  not  in  this  case.  Nor  can  the  application  be 
nq^Kxted  upon  the  cround  of  its  being  made  in  lieu  of  an  auditft  querelft.  In  2  Tidd's 
Fnc  pi  1131  (9th  ed.)  it  is  said,  "  Where  t^  ease  is  clear,  uid  tiie  applioatiou  recent^ 
the  courts  will  interiXMe  in  a  summary  w^,  and  relieve  the  party  uwm  motion, 
without  patting  him  to  an  audit&  quereUL  But  titey  will  never  do  it  when  t^e  fact 
is  disputed,  or  there  has  been  a  long  acquiescence,  and  several  steps  have  been  taken 
subsequent  to  the  award  of  execution,  or  the  ground  of  relief  is  such  matter  of  fact  as 
may  ba  proper  to  be  tried  by  a  jury."  In  this  case,  the  ground  of  relief,  if  any,  is 
the  bankruptey  of  the  plaintiff ;  and  t^t  is  a  matter  of  fact  which  ought  not  to  be 
removed  from  [684]  the  consideration  of  a  jury.  But  in  whatever  light  the  applica- 
taoD  is  considered,  the  lien  of  the  attorney  for  his  costs  ought  to  be  taken  into  account 
They  cited  also  Bibbms  v.  Manidl  (2  Wils.  358),  H&imt  v.  MmtUU  (ib.  374),  Kvn/Moir  v. 
Tarrani  (15  East,  622),  Barnes  v.  Maim  (cit.  ib.  631). 

Bompas  and  Manning  Serjts.  in  support  of  the  rule.  The  plaintiff's  attorney  has 
BO  daim,  le^  or  equit^le,  for  his  coste  beyond  the  date  of  the  seccmd  fiat,  up  to 
which  time  it  is  proposed  to  give  them  to  himL  It  may  perhaps  be  doubted  whether 
be  is  entitded  to  them  even  up  to  t^t  time.  The  present  application  is  made  for  t&e 
porpoee  of  relieving  the  defendwt  from  the  necessity  of  resorting  to  his  auditA  querellb, 
to  which  remedy  he  is  clearly  entitled.  In  Bac.  Abr.  tit.  Audita  Querela  (B.)  it  is 
said,  "If  A.  as  administrator  recover  damages  in  trover  against  B.,  and  after  his 
administration  is  repealed  and  granted  to  another,  upon  a  surmise  that  A.  intends  and 
endeavours  to  sue  execution,  B.  may  have  an  audit&  querelfl ;  for  by  the  repeal  of  the 
administration,  the  power  of  A.  is  absolutely  determined."  So  here,  by  the  adjudica- 
tion of  buikruptoy,  the  power  of  the  plaintiff  to  proceed  wit^  the  judgment,  is 
>bs(dately  detennined,  and  is  vested  in  his  assignees  under  the  second  fiat ;  so  that 

{af  The  affidavit  in  question  merely  stated  the  dates  of  some  intermediate  pro- 
ceedings connected  with  tike  cause,  which  are  not  material  to  the  point  decided. 

(a)i  Citing  Entehmm  v.  Sewr,  1  T.  R.  463;  fVvnler  v.  JMten,  2  T.  R.  45; 
JfoBfe  V.  Monis,  1  Mod.  93,  1  Vent  193 ;  Htmt  v.  MaaUtil,  2  Wils.  872,  378. 
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neither  the  plaintiff  nor  his  attoraey  can  have  any  right  to  take  further  proceediDgs 
without  the  consent  of  the  assignees.  It  is  argued  that  there  is  no  final  judgmoit 
here ;  but  judgment  is  sufiSciently  entered  up,  when  it  is  signed  in  the  master's  oook ; 
Fisher  v.  Budding  (ante,  vol.  iii.  238).  [Sir  T.  Wilde  Serit.  The  entty  in  the  mastei'a 
book  amounte  to  nothing  till  the  costs  are  taxed.  Coltmau  J.  In  that  case  they 
were  taxed.]  It  is  further  said  that  by  granting  ^is  application  the  question  as  to 
the  buikruptcy  [685]  would  be  vifJidtawn  from  the  consideratiou  of  a  jury ;  but  by 
the  5  &  6  Vict,  c.  122,  s.  24(a),  the  plaintiff  is  now  precluded  teom  diluting  Uw 
bankruptcy.  [Creaswell  J.  Would  not  this  case  come  within  the  exception  in  that 
section  1  The  right  to  the  books  accrued  to  the  plaintiff  before  that  act  passed  (M.] 
The  court  in  considering  this  question  will  look  at  the  rights  of  the  parties  when  toe 
application  was  made.  The  defendant  was  bound  to  keep  the  books  in  questioD,  which 
had  been  placed  in  his  hands  as  official  assignee.  The  court  certainly  would  not  order 
him  to  give  them  up  in  the  present  state  of  things ;  yet  that  will  be  the  effect  of  the 
failure  of  the  present  application,  unless  the  defendant  pays  the  lOOOL,  the  amouotttf 
the  verdict.  [Tindal  C.  J.  The  real  question  in  the  case  is,  with  respect  to  the  cost& 
The  only  point  ia,  whether  the  defenduit  has  offered  [6861  enough  in  offering  the 
costs  up  to  the  iasuuie  of  the  second  6st.  He  certainly  should  <^er  enough  to  cover 
the  attorney's  lien.]  When  the  fiat  issued  the  defenduit  received  a  notice  from  the 
petitioning  creditor  not  to  deliver  the  books  to  the  plaintiff ;  if  he  had  delivered  them 
up  after  that  notice,  he  would  have  been  liable  to  an  action.  From  that  time  he  was 
justified  in  keeping  them.  Up  to  that  time  he  may  be  considered  as  a  wrong-doer, 
and  therefore,  up  to  that  time,  he  proposes  to  pay  coste.  [Tindal  C.  J.  Could  he 
not  have  applied  to  the  court  of  Review,  or  to  the  court  of  Chancery,  to  stay  the 
action  1J  It  is  submitted  that  no  such  application  would  have  been  entertained  before 
the  adiudication ;  which  was  not  till  after  the  trial.  Besides,  the  defendant  would 
probab^  have  been  told  that  a  court  of  common  law  would  do  ample  justice  in  the 
case.  The  second  fiat  being  issued  before  t^e  trial,  it  was  a  wanton  expenditure  of 
money  on  the  part  of  the  p]aintiff*s  attorney,  to  proceed  with  the  action ;  and  such  ao 
ezprairaent  ou^ht  not  to  be  a  source  of  profit  to  him.  As  to  the  latter  part  of  the 
rule,  it  is  submitted  that  t^e  bankrupt  is  now  pioceeding  in  t^e  action  witiiout  the 
consent  of  his  assignees ;  which  he  cannot  effectually  da  [Cress well  J.  Di  that  case 
the  defendant  cannot  be  hurt]  He  has  a  right  to  apply  to  the  court,  quia  tam^ 
though  not  actually  damnified  (see  Co.  Litt.  100  a.).  [Cresswell  J.  Is  there  any  case 
in  which  an  auditft  querela  has  been  held  to  He,  where  the  party  to  the  record  wis 
not  entitled  to  execution  1]  Several  such  cases  are  menticmed  in  2  Wm&  Sannd. 
146,  n. 

Cur.  adv.  Yult. 

Tindal  C.  J.  now  delivered  the  judgment  of  the  court.  After  stating  the  facts 
of  the  case,  (ut  supra,  p.  579)  his  lordship  proceeded  as  follows : — 

[687]  In  Michaelmas  term  the  defendant  applied  to  this  court,  and  obtuned  a 

(a)  Which  enacts,  "  that  if  the  bankrupt  shall  not  (if  he  were  within  die  United 
Kingdom  at  the  date  of  the  adjudication),  within  twenW-one  days  after  the  adveitiM- 
ment  of  the  bankruptcy  in  the  London  Oaxette,  or  (if  he  were  in  any  oth»  part  of 
Europe  at  i^e  date  of  the  adjudication),  within  three  months  sfter  such  advertisemeDt, 
or  (if  he  were  elsewhere  at  the  date  of  the  adjudication),  within  twelve  months  after 
such  advertisement,  have  commenced  an  action,  suit,  or  other  proceeding  to  dispute  or 
annul  the  fiat,  and  shall  not  have  prosecuted  the  same  with  due  diligence  and  witli 
effect,  the  Gftaette  containing  such  advertisement  shall  be  conclusive  evidence — in  all 
cases  as  against  such  bankrupt,  and  in  all  actions  at  law  or  suits  in  equity  brought  by 
the  assignees  for  any  debt  or  demand  for  which  such  bankrupt  might  have  sugtainod 
futy  action  or  suit,  had  he  not  been  adjudged  a  bankrupt^ — t£at  such  penon  bo 
adjudged  bankrupt  became  a  bankrupt  before  t^e  date  and  suing  forth  of  such  fist, 
and  t£at  such  fiat  was  sued  forfch  on  the  day  on  which  the  same  is  stated  in  tbe  (kadte 
to  bear  date,  saving  all  rights  which  shall  have  accrued  to  any  sudi  person  as  aforesaid 
previous  to  the  commencement  of  this  act,  and  in  respect  m  whidi  any  proceedings 
shall  be  pending  at  the  time  of  the  commencement  of  tnis  aot^  which  shaU  be  adjudged 
and  determined  as  if  this  act  had  not  been  passed." 

{h)  The  5  &  6  Vict  c.  122,  received  the  royal  assent  on  the  12th  of  August,  but 
came  into  operation  11th  of  Nov.  1842, 
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rule  cdliDg  upon  the  plaintiff  to  shew  cause  why  all  proceedings  on  the  postea  should 
not  be  stayed,  on  payment,  to  the  plaintiffs  attorney,  of  the  costs  of  this  action,  up  to 
the  date  of  the  secoud  fiat  in  bankniptcy  against  the  said  plaintiif,  or  why  the  taxation 
<A  costs  should  not  be  stayed  on  the  present  judgment  against  the  defendant,  the 
same  Dot  having  been  revived  and  the  assignees  made  parties  to  such  judgment.  This 
rule  having  been  enlarged,  cause  was  shewn  against  it  on  Monday  laat^  when  it  was 
insisted  on  lihe  part  of  the  defendant,  that,  as  all  the  bankrupt's  title  to,  and  interest 
in,  the  verdict  and  cause  of  action,  had  become  vest«d  in  his  assignees  under  the  second 
Sit,  neitlier  the  bankrupt  nor  his  attorney  could  take  any  further  proceedings  in  the 
niit  without  the  consent  and  concurrence  of  the  assignees,  and  that,  as  the  title  of  the 
asngnees  had  not  been  completed  till  after  the  verdict,  the  defendant  had  had  no 
qtportunity  of  pleading  their  title  in  bar  to  the  plaintiiTs  further  proceedings  in  the 
Ktion ;  and  therefore,  uiat,  he  was,  by  law  entitled  to  his  remedy  by  writ  of  audits 
quereli,  and,  consequently,  to  the  more  summary  relief,  by  staying  the  proceedings 
on  motaon ;  which  modern  practice  has  substituted,  in  all  cases,  where  the  defendants 
title  to  the  writ  of  audit&  querelft  is  clear 

The  question  was  ably  argued  at  the  bar  on  both  sides ;  and  we  delayed  our  decision 
that  we  might  tucertain  from  the  affidavits  upon  what  terms  it  would  be  light^  under 
all      circumstances  of  tke  case,  to  grant  t^e  summary  relief  applied  for. 

Upon  examination  it  appears,  as  was  indeed  admitted  at  the  mr,  that  there  is  no 
statement  of  any  act  of  bankruptcy  that  would  carry  back  the  title  of  the  assignees 
beyond  the  date  of  the  fiat,  lliere  is  nothing,  therefore,  to  shew  that  the  plaintiff 
bad  Dot  originally  a  good  cause  of  action,  by  the  refusal  of  the  d^eudaut  to  deliver 
Bp  [588]  the  books  and  papers,  in  which,  even  by  relation,  it  does  not  now  appear 
t£at  he  had  at  that  time  any  property  or  interest,  as  assignee.  The  verdict,  therefore, 
itands  unimpeached  by  t^e  subsequent  proceedings.  But,  as,  upon  the  25th  of  May, 
when  the  assignees  were  af^intod,  the  bankrupt's  interest  in  that  verdict  became 
Tested  in  his  assignees,  and  as  no  judKment  had  been  then  signed  in  ^e  cause,  and 
u  the  plaintiffs  attorney  was  expressly  warned  by  the  assignees  against  taking  any 
further  steps  in  the  cause,  we  thmk  tliat  the  attempt  by  the  attorney  to  proceed  to 
tu  the  costs  and  sign  judgment  was  a  sufficient  ground  for  the  present  application : 
sod  only  doubt  that  we  have  entertained  has  been  as  to  the  extent  of  costs  which 
the  defendant  should  be  called  upon  to  pay.  He  has,  by  his  rule,  offered  to  pay  the 
costs  up  to  the  date  of  the  fiat,  which  is  more  them  the  attorney  would  be  able  to 
recover  so  long  as  the  fiat  remains  in  foroe ;  for,  independently  of  any  claim  on  the 
part  of  the  defendant  to  the  writ  of  audita  querela,  as  to  which  it  is  not  necessary  to 
^ve  any  opinion,  all  control  over  the  proceedings  in  the  actions  being  now  vested  in 
the  assignees,  unless  the  attorney  could  compel  him  to  proceed  to  judgment  and 


execution,  he  could  never  make  his  lien  available,  even  to  the  amount  now  offwed  by 
tile  defendant ;  and  his  only  remedy  would  be,  by  proof  under  the  fiat,  for  the  costo 
incnrred  before  the  date  of  the  fiat,  and  by  action  against  the  bankrupt,  for  subsequent 
eoats,  if  they  were  incurred  by  his  authority. 

indeed,  the  creditors  could,  by  the  removal  of  the  defendant  Gibson,  and  the 
nbadtotion  of  another  assignee,  be  pla^  in  a  position  to  insist  upon  the  assignees 
proceeding  to  judgment  and  execution  for  the  10001.  for  the  benefit  of  the  estate,  the 
attorney  might  be  able  to  work  out  his  lien  through  the  rights  and  interests  of  the  credi- 
ton.  But  we  think  the  assignees  could  not,  under  the  circumstances  of  this  case,  be  per 
niitled  to  enter  up  [689]  judgment  for  more  than  the  40s. :  and,  as  the  attorney  could 
have  DO  claim  upon  the  estate  for  costs  incurred  after  the  date  of  the  fiat^  the  creditors 
would  have  no  interest  in  proceeding  to  judgment  and  execution  for  the  408.,  except 
for  the  purpose  of  securing  the  estate  from  the  proof  of  the  bankrupt's  debt  to  the 
sttomey  for  the  costs  incurred  prior  to  the  date  of  the  fiat :  and  we  think  also,  that 
neither  the  bankrupt  nor  his  attorney  has  any  equitable  claim  to  indemnity  for  the 
nrtt  incurred  by  them  in  forcing  on  the  trial  of  the  cause  after  the  fiat  was  issued, 
and  vhiUt  its  validity  was  under  discussion. 

As  the  assignees,  therefore,  could  not  be  called  upon,  for  the  benefit  of  the  estate, 
to  ivoceed  to  execution,  except  for  the  purpose  of  securing  to  the  bankrupt's  attorney 
Repayment  of  his  costs  up  to  the  date  of  the  fiat  from  some  other  fund  than  the 
lanrmpt's  estate ;  and,  as  the  defendant  proposes  to  afford  that  security  by  paying 
thoie  costs ;  and,  as  we  consider  the  prosecution  of  the  action  after  the  date  of  the 
fist  as  an  experiment  of  which  the  attorney  voluntarily  incurred  the  hazard,  we  think 
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ample  justice  will  be  done  to  all  parties  by  making  the  rule  absolute  for  staying  aU 
further  proceedings,  upon  payment  hy  the  defendwt  to  the  plaintifTs  attorney  of  the 
costs  incurred  up  to  tiie  date  of  the  mt^  to  be  taxed  by  the  nuster. 
Rule  absolute. 


£690]  Todd  v.  Crosby.   May  6,  1843. 

Semble,  that  where  service  of  the  writ  of  summons  is  upon  the  defendant's  wife,  the 
plaintiff  should  not  enter  an  appearance,  but  should  move  for  a  diatringaa. 

Ghannell  Serjt.  applied  for  a  distringas.  The  appointments  and  calls  had  beea 
regular  and  there  had  been  a  service  of  the  writ  of  sammons  on  the  wife.  [Gteas- 

well  J.  Why  cannot  the  plaintiff  enter  an  appearance  f]  He  must  shew  a  peraoml 
service  on  the  defendant  [Tindal  C.  J.  The  present  motion  seems  to  be  tae  safer 
course.] 

Per  curifuiL    Rule  granted. 

Wilkinson  v.  Whalley.  May  6, 1843. 

[S.  C.  6  Scott,  N,  R  631 ;  1D.&L.9;  12  L.  J.  C.  P.  270;  7  Jur.  468.] 

A.,  to  whom  B.  was  indebted,  received  a  bill  from  B.  "to  get  discounted  or  return  od 
demand."  A.  sent  the  bill  to  G.  with  directions  to  place  it  to  A.'s  account  with  G. ; 
which  C.  did,  minus  the  discount. — Held,  in  trover  for  the  bill  by  B.  against  A, 
that  this  was  substantially  a  discounting  of  the  bill  by  A.,  and  that  A.  was  entitled 
to  a  verdict  under  a  plea  of  not  possessed. — Semble  (per  Coltman  and  Creaswell  JJ.) 
that  A.  was  also  entitled  to  the  verdict  under  not  guilty. — The  plaintiff's  counsel  at 
the  tnal  interrupted  the  summing  up,  conceiving  that  there  was  a  misdirecfaon  in 
law,  and  elected  to  be  nonsuited.  The  court  allowed  him  to  more  to  set  aside  the 
nonsuit. — Query  (per  Gresswell  J.)  whether  a  plaintiff  is  strictly  entitled  to  do  sa 

Trover,  for  a  bill  of  excluuige.    Pleas :  not  guilty,  and  not  posaeased. 

At  the  trial  before  Tindal  C.  J.  at  the  nttii^  for  London  after  Hilary  term  last, 
the  following  facts  appeared  in  evidence.  The  plaintiff  had  handed  over  the  bill  in 
question,  drawn  by  himself  on  Webber  and  Go.  for  1701.,  to  the  defendant,  in  order 
tbat  t^e  latter  might  get  [691]  it  discounted,  when  the  defendant  gave  the  fdlowing 
memorandum  to  the  plaint^ : — 

"  Received  of  William  Wilkinson,  a  tnll  for  1701.,  three  months  from  the  I2th  Abrdi 
1840,  for  discounting  or  return  on  demand. 

"Leeds,  March  12,  1840.  "(Signed)      Joseph  Whallet." 

The  defendant  immediately  sent  ike  bill  to  Messrs.  Qaudell  and  Hi(^  bill-fafoten 

in  London,  with  the  following  letter : — 

"Gentlemen, — We  inclose  you  a  bill  of  James  Webber  and  Ga,  which  we  shall 
feel  obliged  by  your  getting  accepted,  for  1701.  As  it  is  probable  we  may  have 
other  hila  from  the  same  party,  we  shall  be  glad  if  you  will  give  us  your  opinion  d 
the  house.  If  you  are  satisfied  of  the  respectability  of  the  party,  perhaps  you  will 
have  no  objection  to  put  it  to  our  account.  We  understand  tiiey  stand  well  in 
London. — ^Yours,  &c  "  (Signed)      Joseph  Whalley." 

The  amount  of  the  bill,  less  the  discount,  was  placed  by  Gaudell  and  Higge,  to  the 
credit  of  the  defendant's  account  with  them ;  and  upon  being  applied  to  by  the  plaintiff 
to  return  the  bill  in  question,  they  refused  to  do  so.  An  action  of  trover  was  there- 
upon brought  against  them  by  the  plaintiff ;  at  the  trial  of  which,  the  present  defendant 
Whalley  was  called  as  a  witness  for  the  plaintiff  to  prove  the  above  mentioned  doca- 
ments,  when  he  swore  that  the  bill  had  been  given  to  him  by  the  plaintiff  in  part 
pajnnent  of  a  debt  of  3001.  and  that  he  was  to  retain  the  amount  of  the  bill  if  he  could 
get  it  discounted ;  and  that  tho  then  defendfmts  were  ignorant  that  t^e  bill  had  ever 
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bebi^ed  to  the  pUiutiff.  A  verdict  waa  thereupon  found  for  the  then  defendants. 
The  [602]  present  action  was  brought  after  a  demand  and  refusal  of  the  bill ;  and  in 
order  to  prove  the  defendant's  signature  to  the  documents  in  question  it  became  neces- 
sary, on  the  part  of  the  plaintifi^  to  put  in  the  defendant's  evidence  given  on  the 
former  trial    No  evidence  was  given  on  the  part  of  the  defendant ;  but  it  was  urged 

00  his  behalf  that  the  action  was  wrongly  oon<»ived  and  ought  to  have  been  a  spemi 
action  on  the  case. 

The  Lord  Chief  Justioe,  in  summing  up,  told  the  jurv  that  the  question  in  the  ease 
wa^  whether  the  defendant  had  wrongfully  passed  the  bill,  or  whetikra-  he  had  authority 

for  80  doing ;  and  he  left  it  to  them  to  say  whether  or  not  there  had  been  a  wrongful 
conversion,  stating  that  if  the  defendant  had  dealt  with  the  bill  in  the  manner  he  had 
done,  with  the  assent  of  the  plaintiff,  the  latter  had  no  right  to  recover.  The  plaintiff's 
counsel  thereupon  interrupting  the  Lord  Chief  Justice,  elected  to  be  nonsuited. 

Channell  Serjt.  on  a  former  day  in  t^is  term  (2l8t  of  April),  moved  to  set  aside 
tlie  nonsuit  and  have  a  new  trial,  upon  the  ground  of  misdirection.  He  submitted 
dtat  although  where  a  plaintiff  elected  to  be  nonsuited  in  consequence  of  misdirection 
as  to  the  weight  and  effect  of  the  evidence^  he  could  not  move  to  set  aside  the  non- 
mit,  he  might  do  so  where  the  misdirection  was  as  to  the  law  or  the  effect  of  the 
pleadings ;  SimpBOtt  v.  Cia^  (2  New  Ca.  467, 2  Soott^  691.  See  also  Awiin  v.  Bvans, 
sate,  vol  iL  430]l   There  being  no  plea  of  leave  and  licence  upon  the  record,  the  only 

SQSstion  for  the  jury  was  whether  there  had  been  a  conversion  in  fact,  and  not  whether 
le  conversion  was  wrongful ;  Siamcliffe  v.  ffardvndc  (2  C.  M.  &  R.  I),  yenwn  v.  Shipton 
(2  M.  &  W.  9).  [Coltman  J.  Your  argument  would  be  the  same  if  the  defendant  had 
actually  discounted  the  [693]  bill.]  Even  then,  the  defendant  must  have  pleaded  leave 
and  licence.  [Tindal  C.  J.  What  evidence  is  there  here,  of  actual  conversion,  but 
the  demand  and  refusal  1  This  is  the  case  of  a  bailment.  You  ^^e  a  thing  to  a  man 
to  do  something  with  it,  and  you  say  he  has  uot  done  it]  The  actual  conversion 
consisted  in  paying  away  to  Qaudell  and  Co.,  on  his  own  account  a  bill  which  the 
defendant  had  received  to  get  discounted  or  to  return.  Instead  of  which  he  paid  it 
away.  [Tiudal  C.  J.  At  uie  trial  my  brother  Bompas  objected  that  trover  was  not 
the  proper  form  of  action,  but  that  it  should  have  been  a  special  action  on  the  case. 

1  think  he  should  have  liberty  to  raise  that  objection  upon  the  ar^ment  of  this  rule, 
which  may  go ;  though  at  present  1  give  no  opinion  as  to  the  pkuntiff  s  ri^t  to  have 
the  nonsuit  set  aside.] 

A  rule  nisi  having  been  granted, 

Bompas  Serjt.  (with  whom  was  G.  S.  Wilson)  now  shewed  cause.  The  direction 
was  correct,  and  the  nonsuit  cannot  be  set  aside.  It  appeared  from  the  memorandum, 
diat  the  bill  had  been  delivered  to  the  defendant,  to  be  discounted  or  returned ;  and 
it  was  in  fact  discounted  (vide  post,  594  (a))  by  him.  The  plaintiff  could  have  no 
right  to  it,  unless  his  right  of  possession  reverted  in  consequence  of  a  wrongful  con- 
version by  breadi  of  trust.  The  real  question  was,  whether  the  defendant  had 
labstRDtiuly  pursued  the  course  pointed  out  by  the  memorandum,  or  whether  he 
was  precluded  by  the  terms  thereof  from  discounting  the  bill  for  his  own  use.  And, 
under  the  circumstances  of  the  case,  the  nonsuit  cannot  now  be  set  aside.  In  Butier 
V.  Dorant  (3  Taunt  229)  Lawrence  J.  said,  "  I  believe  this  has  never  been  done,  that 
a  counsel  shall  lie  by  until  he  hears  the  [694]  opinion  of  the  judge  at  nisi  prius,  and 
that,  if  he  thereupon  chooses  to  be  nonsuited,  he  shall  come  to  the  court  to  set  aside  his 
own  act"  The  modem  cases  do  not  go  quite  so  far.  [Erskine  J.  The  distinction 
Beems  now  to  be,  that  upon  a  misdirection  in  point  of  law,  the  plaintiff  may  elect  to 
be  nonsuited  and  afterwards  move  to  set  aside  the  nonsuit ;  but  he  cannot  do  so  if 
the  misdirection  be  upon  the  facts,  such  as  the  expression  of  a  strong  opinion  on  the 
part  of  the  judge.]  In  the  present  case  the  direction  complained  of  is  as  to  the  facts ; 
for  if  there  was  not  a  wrongful  conversion,  there  was  no  misdirection. 

Channell  Seijt  (with  whom  was  Lush)  in  support  of  the  rule.  No  objection  is 
made  to  the  direction  upon  the  facte.  The  defendant  may  have  had  a  good  defence 
Qpon  a  dba  of  leave  aiid  hoence ;  but  he  has  none  upon  the  present  state  of  the 
nooid.  The  memorandum  undoubtedly  may  mean  that  the  defendant  was  to  have 
a  li^t  to  apply  tiie  proceeds  of  the  mil  to  his  own  a8e(a).   If  the  plaintiff  hod 

(a)  This  was  the  construction  given  to  the  memorandum  by  the  defendant  upon 
his  examination  at  the  former  trial   But  if  the  case  had  stood  upon  the  memotandum 
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demanded  the  bill  of  the  defendant,  he  mi^ht  perhaps  hare  shewn  that  he  had 
discounted  it ;  but  so  long  as  it  remained  in  his  hands  the  property  therein  renuined 
in  the  plaintiflT,  and  he  might  recall  it  So,  if  the  defendant  did  not  diacoaot  the 
bill,  but  converted  it  to  his  own  use,  the  right  of  possession  reverted  to  the  plaintiff 
The  question  then  is,  was  there  such  a  conversion  here?  The  defendant  applied  to 
Graudell  and  Co.  not  to  discount  the  bill,  but  to  get  it  accepted,  and  to  place  it  to  his 
account.  [Tindal  C.  J.  Does  not  that  mean  getting  it  discounted  f]  [696]  It  is 
submitted  that  it  does  not.  If  it  does,  the  defendant  should  have  pleaded  leave  and 
licence.  If  this  application  to  Gaudc^  and  Ca  did  not  amount  to  a  diaoonntuig  (rf 
the  bill,  there  was  a  wron^ul  oonvOTsion. 

Tindal  C.  J.  When  I  summed  up  the  case  to  the  jury,  I  did  not  look  it  the 
precise  form  of  the  issues,  but  I  put  the  case  to  them  in  l^e  same  manner  as  it  hid 
been  put  by  the  counsel,  namely,  whether  there  had  been  a  wrongful  converura  <rf 
the  bill  by  the  defendant.  It  appeared  to  me  then,  as  it  appears  to  me  now,  that 
there  had  been  no  conversion  at  all.  The  bill  was  handed  to  the  defendant  for  the 
purpose  of  getting  it  discounted  ;  and  if  he  could  not  do  so,  he  was  to  return  it  tm 
demand.  No  demand  was  made  so  as  to  divest  the  trust  reposed  in  the  defendaDt, 
till  after  the  bill  had  been,  at  least  virtually,  discounted  by  him.  I  am  at  a  loss 
therefore  to  see  how  he  can  be  said  to  be  a  wrongdoer.  Supposing  upon  the  issue  of 
not  guilty,  the  verdict  must  have  been  for  the  pl^tiff,  and  that  a  nirther  plea  was 
necessary  to  let  in  the  evidence,  a  plea  of  nut  po^essed,  was  upon  the  record.  Bdore 
I  came  to  the  consideration  of  l^at  plea,  I  was  stoj^wd  by  the  act  of  tiie  plaintiff  in 
electing  to  be  nonsuited.  I  meant  to  have  put  it  to  the  jury — one  way  or  the  other 
—upon  that  plea.  And  I  cannot  see  how  the  pUuntiff  couul  be  said  to  be  lawfully 
possessed  of  the  bill,  when  he  had  given  it  to  the  defendant  to  get  it  discounted,  and 
had  not  demanded  it  till  after  it  had  been  discounted.  I  think,  tiierefore,  it  would 
not  be  justice  to  the  defendant  to  set  aside  the  nonsuit^  when  he  must  fajLve  had  a 
verdict  upon  the  plea  of  not  possessed. 

COLTUAN  J.  It  has  been  argued  that  the  plaintiff  was  entitled  to  a  verdict  upon 
the  plea  of  not  possessed,  if  the  bill  was  not  discounted  by  the  defendant  according 
[696]  to  the  terms  of  the  memorandum.  But  I  think  what  took  place  between  him 
and  the  Messrs.  Gaudell,  did  substantially  amount  to  discounting  of  the  bill  by  them. 
At  any  rate  it  was  evidence  for  the  jury ;  and  this  was  in  substance  being  left  to 
them  by  my  lord,  when  l^e  pUuntaff^  elected  to  be  nonsuited.  I  quite  agree  that  upon  the 
second  issue,  the  defenduit  ought  to  have  had  a  verdict.  It  is  not  neoeasaiy  to  say 
how  it  might  be  upon  t^e  plea  of  not  guilty ;  but,  where  a  party  receives  a  twl  to 
it  discounted,  aud  does  get  it  discounted  accordingly,  I  am  not  prepared  to  say,  tnat 
that  would  be  even  a  conversion  in  fact. 

Erskine  J.  I  also  am  of  opinion  that  the  point  raised  by  the  motaon  has  been 
answered.  It  is  said  that  the  question  left  to  the  jury  ought  to  have  been,  whether 
or  not  there  had  been  a  conversion  in  fact  And  if  there  had  been  no  other  pka 
upon  the  record  than  that  of  not  guilty,  perhaps  the  way  in  which  it  w»8  put  to  the 
jur^  would  not  have  been  quite  correct.  But  there  is  also  the  plea  of  not  poesessed, 
which  put  iu  issue  the  plaintiff's  rieht  to  the  bilL  Now  it  appears  that  the  bill  had 
been  phced  in  the  hands  of  the  defendant  to  discount  it  for  his  own  use.  He  sends 
it  to  a  bill-broker  with  directions  to  place  it  to  his  account  What  is  tile  fair  mAamng 
of  tJiisY  In  substance  it  is  nol^e  more  or  less  than  a  disoounting  (rf  the  halL  The 
^aintiff  could  have  no  right  to  uie  possession  of  the  bill  unless  the  defendant  had 
dealt  with  it  improperly.  If  the  defendant  had  been  directed  to  discount  it  iar  the 
plaintiff,  and  had  in  fact  paid  it  away  upon  his  own  account,  that  might  have  been  a 
conversion  in  fact ;  and  the  same  act  which  proved  the  conversion  by  the  defendant 
might  revest  the  ri^ht  of  possession  in  the  plaintiff.  But  in  thiz  case  there  was  no 
wrongful  dealing  with  the  bill.  If  the  defendant  dealt  [697]  wi^  it  in  the  way  he 
did  with  the  assent  of  the  plaintiff,  the  latter  has  no  right  to  recover.  It  was  so  left 
in  terms  by  the  Lord  Chief  Justice ;  and  I  entirely  agree  in  the  view  taken  by  bin. 
I  think  the  plaintiff  has  no  right  to  have  the  nonsuit  set  aside. 

Crksswell  J.  I  also  am  of  opinion  that  this  rule  must  be  discharged.  The 
Lord  Chief  Justice  left  it  as  a  direction  to  ike  jury  to  find  a  vwdict  far  the  defendant 

alone,  that  document  would  probably  have  been  understood  to  mean  a  diaoountang  by 
btaiiiing  the  amount  in  cash,  minus  the  discount,  tor  tihe  benefit  of  the  ^ainli£ 
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if  ther  thought  he  had  dealt  with  the  bill  in  the  maDOer  he  was  authorised  to  do  by 
tiie  {daintiff ;  and  I  think,  lookiDg  at  the  state  of  the  reoord,  that  the  direction  was 
psrfectly  proper.  The  plaintiff  had  parted  with  the  paeseesion  <^  the  bill  to  the 
Of^ndant  for  a  specific  purpose,  and  had  thereby  given  him  a  revocable  property 
therein.  That  put  an  end  to  the  plaintiff'a  right  of  possession  to  the  bill,  unless  it 
were  used  hy  the  defendant  in  a  different  way  from  that  in  which  he  was  authorised 
to  use  it  It  appears  from  the  defendant's  own  statement,  made  upon  oath  on  the 
former  trial,  and  which  the  plaintiff  has  adopted  aa  Ms  evidence  upon  this  occasion, 
that  Uie  defendant  had  a  demand  upon  the  plaintiff,  and  that  the  plaintiff  gave  him 
tiie  bill  in  question,  saying  in  effect,  "  If  you  can  use  Uus  in  reduction  of  your  demand, 
you  may ; "  and  the  defendant  did  so.  I  confess  I  entertain  some  doubt,  notwith- 
staoding  the  case  of  Standee  v.  HardtDidty  whether  in  such  a  state  of  facts  the  plaintiff 
would  have  been  ^titled  to  a  verdict  even  upon  the  plea  of  not  guilty.  Suppose  a 
ftut^  delivered  a  horse  to  his  servant^  and  directed  him  to  take  it  to  A.  B<  in  satisfiM}- 
tini  of  a  demmd,  and  tiie  swvant  did  so ;  this  would  be  no  conversion.  The  act  olt 
the  servant  would  in  such  a  case  be  consistent  with  the  original  right  of  his  master. 
So  here,  the  disposition  of  the  bill  by  the  defendant  was  not  inconsistent  with  the 
{duDtiffs  previous  ||698]1  ownership.  And  it  makes  no  difference  whether  he  was  to 
^ply  the  proceeds  to  his  own  debt  or  to  that  of  a  third  person. 

I  wish  to  add  one  word  as  to  setting  aside  nonsuits.  The  dod^ne  has  perhaps 
been  carried  a  little  too  far.  I  do  not  accede  to  the  rule,  in  its  broad  terms,  that, 
wherever  a  judge  misdirects  the  jury  upon  a  point  of  law,  and  the  plaintiff  thereupon 
elects  to  be  nonsuited,  he  can  afterwards  move  to  set  aside  tiie  nonsuit. 

Bule  disohuged. 

Watts  ».  Juna   May  6, 1843. 

Hie  rule  as  to  not  granting  a  new  trial  on  payment  of  costs,  where  the  trial  is  by  writ 
trial,  and  the  verdict  is  under  51.,  appties  to  a  case  in  which  the  amount  claimed 
by  the  plaintiff,  by  his  particulars,  exceeds  51.,  but  is  reduced  by  payment  into 
court,  below  that  sum ;  although  the  verdict  be  for  the  defendant 

Debt^  for  goods  sold  and  delivered,  and  upon  an  account  stated.  The  plaintiff,  by 
his  particulars,  claimed  a  balance  of  6L  10s. 

Fleas :  first,  except  as  to  21.  lOs.,  nunquam  indebitatus ;  secondly,  payment  into 
court  of  21.  lOs. 

The  cause  was  tried  before  the  undersheriff  of  Middlesex,  when  a  verdict  was 
returned  for  the  defmdant 

Dowhng  Serjt,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a  new  laial, 
(a  the  ground  of      verdict  being  against  tiie  evidenc& 

Chunell  Serjt  now  shewed  cause.  The  amount  in  dispute  between  the  parties 
wu  only  4L ;  for,  to  that  sum,  t^ie  plaintifTs  originiJ  claim  for  61.  lOs.  was  cut  down 
by  the  payment  into  court  of  21  10s.  The  defendant  therefore  cannot  have  a  new 
^ial ;  as  the  rule  that  the  courts  will  not  grant  a  new  trial,  on  the  ground  of  the 
Terdict  being  against  evidence,  where  the  verdict  is  for  less  than  201.,  and  the  trial  has 
been  before  a  judge  [099]  of  the  superior  courts  is  applied  to  cases  under  51.  upon 
writs  of  trial;  I^ddon  v.  Coombes  (6  DowL  P.  C.  660),  Fledwoodv.  Taylor {c).  This 

rale  extends  to  cases  in  which  the  demand  has  been  reduced  by  a  tender ;   v. 

PW%w  (1  C.  &  M.  26,  S.  C.  per  nom.  Bryan  v.  Pmips,  3  Tyrwh.  181) ;  and  must 
be  equally  applicable  when  ^e  demand,  as  in  this  case,  lus  been  reduced  by  a  plea  of 

S>yment  into  court  It  also  applies  where  the  verdict  is  for  the  d^endant ;  Yovmg  v. 
irru  (2  C.  &  J.  14,  2  Tyrwh.  167,  Price,  P.  C.  136),  LydAm  v.  Coomba. 
Dowling  Serjt  in  support  of  the  rule.  Ymeng  v.  Harris  is  the  stroiwest  authority 
in  favour  of  the  defendant ;  but  it  is  submitted,  that  where  the  verdict  is  for  the 
defendant,  the  court  has  no  datum  to  guide  it,  as  in  cases  where  the  verdict  is  for  the 
plaiotifr,  when  the  sum  assessed  by  the  jury  must  be  taken  as  the  limit  of  the  plaintiff's 
demand.    In  Lyddcn  v.  Coombes,  the  sum  claimed  by  the  plaintiff  in  his  particulars  was 

(a)  See  SeweU  v.  Champion,  2  fi.  &  P.  627. 

(e)  6  DowL  P.  C.  796.  See  also  Packham  v.  Neuman,  1  C.  M.  &  &  584,  5  Tyrwh. 
215,  3  DowL  P.  C.  165 ;  Wmam  v.  Evans,  2  M.  &  W.  22a 
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under  51. ;  here,  it  ie  above  that  sum,  and  it  ctuinot  therefore  be  said  that  the  sum  in 
dispute  was  below  51.  ^Cresswell  J.  Can  you  shew  auy  authority  for  the  podtioa, 
that  where  the  sum  claimed  by  the  particulars  is  cut  down  by  payments  below  5L, 
there  can  be  a  new  trial  on  payment  of  ooBts  ?  Goltman  J.  You  must  contend  that, 
notwithstanding  the  payment  of  21.  lOs.  into  court,  the  plaintiff  could  still  proceed 
to  recover  61.  lOs.  Tindal  C.  J.  Is  any  more  than  41.  in  dispute  between  the  portiesf 
The  plaintiff's  particulars  shew  that  he  goes  for  6L  lOs.  only.  The  defendant  pays 
21  lOs.  into  courts  and  says,  go  on  for  the  rest  if  you  dare.  How  could  the  pUintiff 
r&{600]-coTer  more  thtm  41. 1  Erskine  J.  If  you  could  have  shewn  that  by  any 
possibility  the  plaintiff  could  have  recovered  more  than  5L,  there  nug^*  ^^'^ 
something  in  the  argument.  But  you  have  shewn  the  contrary.]  Then  in  a  case 
where  the  plaintiff  was  going  for  5000L,  and  the  defendant  had,  by  payments,  cut 
down  the  claim  to  a  sum  below  51.,  the  plaintiff  could  not  have  a  new  trial  if  the 
verdict  was  against  evidence. 

TiNBiX  C.  J.  That  the  rule  of  practice  as  to  refusing  a  new  trial,  upon  the 
ground  of  the  verdict  being  against  evidence,  where  the  sum  in  dispute  is  of  a  trifling 
nature,  applies  equally  to  cases  where  the  verdict  is  for  the  defendant,  as  where  it  is 
for  the  plaintiff,  is  shewn  by  Vomi^  v.  Harris  and  Hmiu  v.  Davey  (4  A.  &  E.  892,  6  N. 
&  M.  366).  In  writs  of  trial,  the  amount  is  limited  to  a  sum  below  5L  It  is  insisted, 
that  in  tma  case  a  larger  sum  was  in  dispute  between  the  parties ;  but  I  think  there 
was  not ;  and  that  the  rule  must  be  disoharged. 

CoLTMAN  J.  concurred. 

Erskine  J.  Where  the  verdict  is  for  the  plaintiff,  the  damages  are  to  be  taken  u 
the  amount  of  the  sum  in  dispute  between  the  parties.  Where  the  verdict  is  for  the 
defendant,  the  amount  is  to  be  ascertained  by  what  the  plaintiff  could  have  recovered. 
It  is  clear,  that  in  this  case,  he  could  not  have  recovered  5L  The  case,  therefore,  falls 
within  the  rule. 

Cresswbll  J.  coDonrred. 

Bule  discharged. 


[601]   Hunter  v.  Russell.    May  6,  1843. 

If  a  plaintiffs  attorney  receives  less  than  the  sum  indorsed  for  costs  on  the  writ  of 
summons,  the  defendant  has  nevertheless  a  right  to  have  the  sum  so  received  referred 

to  taxation  under  R.  H.  2  W,  4,  r.  ii. 

On  the  6th  of  March  the  defendant  was  served  with  a  copy  of  a  writ  of  summons, 
indorsed  with  a  claim  for  71.  7s.  debt,  and  21.  for  costs.  On  the  9th  he  paid  (according 
to  his  own  statement),  to  a  clerk  of  the  plaintiff's  attorney  the  sum  of  91.  7s.,  when 
the  clerk  offered  to  return  and  tendered  to  him  the  sum  of  2s.  6d.,  on  account  of  the 
costs ;  which  the  defendant  refused  to  accept ;  and  on  the  siune  day  he  took  oat  ■ 
summons  to  have  the  costs  indorsed  by  the  writ  of  summons  taxed.  On  the  16th  of 
March  this  summons  was  heard  before  Lord  Abingw  C.  K  at  chambers,  when  sorae 
doubt  being  raised  by  contradictory  statements,  whether  the  iduntiff*B  attorney  hid 
received  more  than  11.  ITs.  6d.  for  costs,  the  summons  was  dismisBed  with  costs,  his 
lordship  intimating,  that  unless  the  whole  amount  olumed  for  costs  in  the  iodOTseaent 
on  the  writ  were  paid,  the  defenduit  could  not  have  the  costs  taxed  under  R.  H.  2  W.  4, 
r.  II.(a).  On  the  17th  the  plaintiff  gave  notice  to  tax  the  costs  of  the  summons;  on 
the  20th  the  Lord  Chief  Saron's  order  was  made  a  rule  of  court ;  and  on  the  22d  the 
costs  thereof  were  taxed  at  [602]  6L  98.  6d.,  which  was  afterwards  paid  by  die 
defendant,  under  protest 

Channell  Serjt  on  a  former  day  in  this  term  (2Sth  of  April),  upon  an  affidavit 

(a)  By  which  it  is  ordered,  "  that  upon  eveiy  bailable  writ  and  warrant,  and  qjkmi 
the  copy  of  any  process  served  for  the  payment  of  any  debt,  die  amount  cf  the  cwbt 
shall  be  stated,  and  the  amount  of  what  the  plaintiff's  atttnuey  claims  for  the  costs 
of  such  writ  or  process,  arrest^  or  copy,  and  service  and  attendance  to  receive  debt  and 
coats ;  and  tiiat  upon  pemaent  thereof,  within  four  days,  to  the  daintiff  or  his  attoney, 
further  proceedings  wiu  be  stayed.  But  the  defenduit  shalfbc  at  liberty  n^with- 
standing  such  payment,  to  have  the  costs  taxed ;  and,  if  more  than  one-sixth  shall  be 
disallowed,  the  plaintiff's  attorney  shall  pay  the  costs  of  taxation." 
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d  the  above  &cta,  obtained  a  ru!e  calling  upon  the  plaintiff  to  shew  cause  why  the 
order  of  Lord  Abin^  G.  K,  uid  1)he  rule  of  court  and  tihe  taxation  of  ooets  thereon 
should  not  be  set  ande,  and  the  sum  of  61  9s.  6d.  the  amount  of  the  oosta  paid  by  the 
defendant  to  the  plaintiffs  attorney  should  not  be  refunded ;  and  why  the  costs 
indorsed  upon  the  writ  of  summons  should  not  be  referred  to  be  taxed ;  and  why, 
in  the  event  of  a  sixth  being  taken  off  on  such  taxation,  the  plaintifTs  attorney  should 
not  pay  the  costs  of  such  taxation,  and  refund  to  the  defendant  or  his  attorney  what 
should  appear,  upon  such  taxation,  to  have  been  overpaid. 

Byles  Serjt  now  shewed  cause,  upon  an  affidavit  by  the  plaintiffs  attorney,  stating 
poeitirely  that  he  did  not  receive  more  than  9L  4s.  6d.  from  the  defendant^  being 
ooXy  IL  17s.  6d.  for  costs.  The  application  before  Lord  Abinger  C.  Bw  was  to  reS&e 
to  taxation— not  the  sum  actually  paid — but  the  costs  indoreed  on  the  writ^  viz. 
the  sum  of  21.  which  had  not  been  paid.  The  summons  therefore  was  properly 
dismiBsed. 

Besides  the  present  rule  is  defective ;  for  it  calls  upon  the  plaintiff  alone  to  shew 
cuue  why  hia  attorney  should  not  pay  the  costs  of  tuation  in  the  event  of  a  sixth 
being  taken  off.  So  that  in  the  event  of  the  rule  being  made  absolute,  the  attorney 
might  be  attached  without  having  been  heard. 

Channell  Serjt.  in  support  of  the  rule.  The  object  of  the  general  rule  is,  to  enable 
a  defendant  to  pay  the  debt  and  costs  within  a  given  time,  without  incurring  [603] 
farther  expense.  The  payment  must  be  made  within  the  time  limited,  or  the  defendant 
will  not  have  benefit  of  it ;  Bowdidge  v.  Slangjf  (2  New  Ca.  142,  2  Scott,  197,  4  Dowl. 
P.  C.  140).  The  plaintiffs  attorney  has  no  right  to  demand  more  costs  than  he  is 
entitled  to.  Gnat  mischief  would  ensue  if  an  attorney  might  indorse  any  sum  for 
costs  he  pleased,  and  then,  by  taking  6d.  less  than  iJie  sum  indorsed,  prevent  tbe 
drfendant  from  taxing  eitiier  the  costs  olaimed  or  the  ooets  actually  paid.  But  this 
would  follow  from  the  construction  of  the  general  rule  contended  for  on  the  other 
tide.  [&8kine  J.  The  argument  on  the  other  side  seems  to  be,  that  the  defendant 
ought  to  have  appUed  to  tax  the  sum  of  11.  I7s.  6d.  being -the  sum  actually  paid. 
Cresswell  J.  If  an  attorney  delivers  a  bill  to  his  client  under  the  2  G.  2,  c.  23,  and 
takes  less  than  the  amount  uiereof,  which  is  the  client  to  have  taxed,  the  sum  claimed, 
or  the  sum  paid  1]  The  indorsement  on  the  writ  is  in  the  nature  of  a  demand,  and 
the  tender  by  the  defmdant  of  the  sum  indorsed,  is  equivalent  to  a  payment ;  and  so 
the  case  would  f(dl  within  the  express  words  of  the  general  rule.  Or  the  conduot^f 
the  ptaintiflTs  attorney  may  be  considered  as  tantamount  to  his  having  altered  the 
indoraement  from  21.  to  11.  178.  6d. ;  and  if  he  had  done  so  in  fact,  then  the  summons 
would  have  been  correct,  as  the  defendant  had  a  ri^ht  to  have  that  sum  taxed.  At 
sll  events  the  summons  ought  not  to  have  been  dismissed  altogether,  even  if  the  order 
imyed  might  have  been  so  in  part  Then  it  is  said  that  the  present  rule  asks  too 
much,  in  ouling  upon  the  pkuntiff  to  shew  cause  why  the  attorney  should  pay  t^e 
eoBts  of  taxation ;  but  notice  of  the  rule  must  have  been  given  to  the  attorney,  as  he 
has  made  an  affidavit  in  the  matter. 

TiNDAL  C.  J.  I  think  it  clear  upon  the  affidavits  now  before  the  court,  that 
11  178.  6d.  was  all  that  was  really  [604]  paid  to  the  plaintiffs  attorney.  When  the 
case  was  before  Lord  Abinger,  his  lordship  appears  to  have  conceived  a  doubt  as  to 
the  amount  actually  paid ;  and  to  have  thought  that  he  had  no  authority  to  send  the 
nutter  to  the  master  to  inquire  into  that  fact.  The  defendant  having  paid  11.  17s.  6d. 
fw  costs  had  a  right  to  luve  that  sum  taxed,  and  I  think  that  Lord  Abinger's  order 
ihook)  be  rescinded  so  fiEir,  and  that  the  rule  should  be  made  absolute  for  taxing  the 
nm  <rf  IL  iTs.  6d.  the  amount  of  costs  paid  by  the  defendmt 

Per  curiam.   Bule  absolute  aooordingly  (a). 

(a)  The  rule  was  afterwards  drawn  up  as  follows : — 

"  Upon  reading,  &c.  it  is  ordered,  that  the  rule  made  in  this  cause  on  Monday  the 
20th  day  of  Manni  last,  and  the  order  of  the  Right  Hon.  Lord  Abinger  in  the  said 
role  mentioned,  and  the  taxation  of  costs  thereon  respectively,  be  and  the  same  are 
hereby  set  aside,  and  that  the  sum  of  61.  9b.  6d.,  the  amount  of  such  costs  paid  by  the 
Slid  defendant  to  the  pkuntiff's  attorney,  be  refunded.  And  it  is  further  ordered, 
that  the  said  defendant  shall  be  at  liberty,  if  he  shall  think  fit,  to  have  the  costs, 
UDoonting  to  11,  17s.  6d.,  paid  by  him  to  the  plaintiff's  attorney  in  tiiis  cause,  taxed, 
&e.  and  in  tiie  event  of  a  sixth  part  being  disaUowed,"  &c. 
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£605]  Frtbr  and  Anotbeb  v.  Smith.   May  9, 1843. 

[S.  C.  6  Soott^  N.  E.  658 ;  12  L.  J.  C.  P.  223  ;  7  Jur.  973.] 

A  writ  of  summona  in  aBSumpait  was  indorsed  Mrith  a  claim  for  "  19L  48. 7d,  wiA 
interest  thereon  at  6  per  cent,  till  paid."  The  damages  in  tiie  declaration  wen  VaA 
at  60L  After  Tuious  pleading  the  plaintiff  signed  judgment  by  dehalt  fac  21L 
8s.  8d.  Issues  in  fact  were  joined  upon  some  of  the  pleadings,  anid  an  iasue  in  hv 
upon  part,  as  to  which  last  the  plaintiffs  recovered  judgment  A  writ  of  trial  wm 
issued,  directing  the  sheriff  as  well  to  try  the  issues  joined,  as  to  assess  damages 
in  respect  of  the  judgment  by  nil  dicit  and  the  judgment  on  the  demurrer.  Tae 
plaintiffs  obtained  a  verdict  for  231.  15s  Id.,  and  having  entered  a  remittitur  fw 
31. 158.  Id.,  signed  judgment  for  201.  and  costs. — Held,  upon  an  applicatioD  to  set 
aside  the  execution  of  the  writ  of  trial  and  all  subsequent  proceedings  for  irreguUrity, 
that  the  writ  of  trial  and  execution  thereof  were  regular ;  as  it  did  not  appear  ^ 
the  sum  sought  to  be  recovered  by  the  plaintiffs  exceeded  20L — Held  aUo,tliatit 
was  no  objection  to  such  writ  that  the  sheriff  was  directed  to  assess  the  damagn 
as  well  as  to  try  the  issues. — Held  also,  that  the  entry  of  the  remittitur  cured  uf 
irregularity  in  the  verdict — Semble,  that  the  indorsement  on  the  writ  of  sumniau 
was  irregular,  and  might  have  been  taken  advantage  of  in  the  first  instance. 

The  writ  of  summons  in  this  case  was  issued  on  the  16th  February  1838,  aod 
was  indorsed  with  a  claim  for  "  19L  4b.  7d.  debt^  with  interest  thereon  at  6L  perocnL 
per  annum  till  paid." 

The  declaration  filed  the  19t^  of  April  following  was  in  aflsampsiti  and  the  fint 
eount  was  upon  a  bill  of  exchange  for  19L  4s.  7d.,  (uawn  by  the  phintiflB  upon,  and 
accepted  by,  the  defendant,  payaMe  fourteen  days  after  date.  Then  was  also  a  eooBt 
upon  an  account  stated,  for  501.    Damages  501. 

Fleas :  fii'st,  to  the  first  count,  as  to  7l.  Os.  6d.,  parcel,  &&,  that  at  the  time  of  ^ 
making  and  accepting  of  the  bill,  the  defendant  was  indebted  to  the  plainta&  ia  131 
48.  Id.,  ai]d  no  more,  and  the  defendant  had  then  bought  of  and  from  the  plaiDti^ 
certain  goods  for  the  price  of  71.  Os.  6d.  on  credit  for  six  months,  and  which  bad  not 
then  en)ired :  and  the  defendant,  at  the  request,  and  for  the  accommodation,  oi  tlie 
plainti^,  then  accepted  the  bill  for  191.  4s.  7d.,  being  the  aggregate  amount  (rf  the  said 
^o  sums  of  121.  48.  Id.  and  [606]  71.  Os.  6d. ;  and  so,  tJiat  so  far  as  related  to  tJieaud 
sum  of  7L  Ob.  6d.  parcel,  &c.,  the  defendant  had  not  reoeived  nor  had  tiie  pliiDtHfc 
^ven  any  consideration,  &c  Verification. 

Secondly,  to  the  first  count,  as  to  5L,  further  parcel,  &c.,  payment  of  that  som. 

Thirdly,  to  the  last  ooun^  as  to  301.  ISa.  5d.  &c.  non  assumpsit 

Fourdily,  to  the  last  count,  as  to  191.  48.  7d.,  residue,  &c.,  the  acceptance  (rf  a  laD 
drawn  by  the  plaintiffs  for  that  sum,  at  fourteen  days. 

Beplication  to  the  first  plea,  that  the  plainti^  did  not  give  consideratioD  for 
the  bill. 

To  the  second  plea,  a  traverse  of  the  payment  And  judgment  by  nil  dicit  u  to 
the  sum  of  71.  48.  Id.  in  the  first  count  mentioned. 

To  the  third  plea  similiter :  and  to  the  fourth  plea,  non-payment  of  the  bill  tbHOs 
mentioned,  upon  presentment  thereof  to  the  defenduit  when  due. 

Kejoinder :  to  the  replications  to  the  first  and  second  pleas,  similiter :  and  to  tbe 
replication  to  the  fourth  plea,  that  the  last-mentioned  bill  was  not  presented  to  the 
defendant  for  payment  thereof  on  the  day  on  which  it  became  due,  &a  And,  ifter 
the  said  bill  bectune  due,  payment  of  51  puvel  the  money  for  which  the  said  bill 
was  given,  &c. 

Surrejoinder,  traversing  the  payment  of  51.  parcel  of  the  sum  in  the  seccHid  oooot 
mentioned.    And  judgment  taken  by  nil  dicit  as  to  the  141.  4s.  7d.  other  parcel,  &e. 

Demurrer  to  the  surrejoinder,  assigning  for  causes ;  that  the  rejoinder  pnrfessed 
to  be,  and  was,  pleaded  in  bar  of  the  whole  cause  of  action  comprehended  in  the  aid 
last  count ;  whereas  the  surrejoinder  treated  the  rejoinder  as  being  in  bar  only  » to 
the  sum  of  5L,  parcel,  &a,  and  as  if  the  rejoinder  had  left  the  last  plea  unsuiwxted, 
and  without  answer  to  the  replication  as  [607]  to  the  residue  of  the  moneys  in  the  tut 
count  mentioned ;  whereas  the  rejoinder  was  an  entire  answer  to  the  replicataon,  ud 
totally  supported  the  last  plea ;  that  the  surrejoinder  had  thereby  worked  a  dUcoa- 
tinuance ;  aod  that  the  same  was  in  other  respects  informal,  &c.  Joinder, 
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In  Miohaelmaa  term  1^8,  judgment  was  given  npon  tiieir  demurrer  for  the 
^intiflb;  who  on  the  6t>h  of  february  1839,  obtained  an  order  for  a  writ  of  tiiaH 
The  issue  was  delivered ;  and  notice  of  trial  wasgiven  on  the  I7th  of  Bifay  1842.  The 
writ  of  trial,  which  was  tested  the  14th  of  June  following  and  made  returnable  on  the 
16tfa  of  June,  directed  the  sheriff  of  Middlesex  to  summon  a  jury  "  as  welt  to  try  the 
nid  issues  joined  between  the  parties,  &c.,  as  to  inquire  what  damages  the  said  plaintiffs 
hare  sustained  on  occasion  of  the  defendant's  not  performing  his  promise  in  the  said 
first  count  mentioned,  as  to  the  said  sum  of  71.  48.  Id.,  and  in  respect  of  which  the 
B&id  defendant  says  nothine,"  &c. ;  and  also  as  to  the  141.  4s.  7d.,  in  respect  of  which 
judgment  by  nil  dicit  had  been  signed ;  "  and  also  to  inquire  what  damages  the 
ptainta£b  have  sustained  on  occasion  of  the  premises,  whereof  the  said  parties  have  put 
tJiemselves  upon  the  judgment  of  the  courV*  &c- 

The  trial  and  assessment  of  damages  took  place  before  the  undersheriff  on  the  16th 
of  June,  when  the  jury  returned  a  verdiot  for  the  plaintiffs,  damages  231.  5s.  Id.  Th» 
defendiuit^  on  the  24th  of  June,  took  out  a  summons  to  set  aside  the  trial,  and  all 
subsequent  proceedings,  for  irregularity.  The  alleged  grounds  qf  its  irregularity  were, 
tJist  the  issue  was  made  up  in  the  body  thereof  as  a  nisi  prius  issue,  with  the  entry  of 
ID  award  of  unica  taxatio ;  which,  it  was  said,  was  not  applicable  to  writs  of  trial,  or 
authorised  by  the  3  &  [608]  4  W.  4,  c.  42,  s.  17  (a) ;  that  the  writ  of  trial  did  not 
oorrespond  with  the  form  prescribed  by  R.  H.  4  W.  4,  r.  5,  in  which  there  is  no  mention 
of  sBsessment  of  damages ;  that  the  3  &  4  W.  4,  c.  42,  s.  17,  did  not  extend  to  authorise 
the  assessment  of  damages,  either  oontangently  or  otherwise ;  nor  did  the  judge's 
order,  in  this  case,  which  directed  the  issuing  of  the  writ  of  trial  in  the  usual  form, 
luthwise  the  issuing  of  a  writ,  both  to  try  the  issues  and  to  assess  the  dami^es  on  the 
judgment.  Tbe  summons  waa  heard  and  dismissed  by  Coltman  J.  on  the  29tii  of 
JoBCL  The  plaintafTs  eosts  were  taxed  on  the  26th  of  January  1843  at  33L  17s.  6d. ; 
aa  which  day  (a  remittitur  having  been  entered  for  31.  6b.  Id.),  judgment  was  signed 
for  20L  damages,  and  331.  178.  6d.  costs. 

Borapas  Serjt.  in  last  Hilary  term  (January  30th),  obtained  a  rule  nisi  to  set  aside 
the  execution  of  the  writ  of  trul,  the  verdict  and  the  judgment,  for  irregularity,  upon 
the  grounds  previously  urged. 

Channell  Serjt  (with  whom  was  Hindmarsh),  now  shewed  cause.  The  application, 
at  any  rate,  is  too  Late  as  [609]  regards  the  execution  of  the  writ  of  trial  and  the 
verdict  If  there  waa  any  error  in  the  verdict  in  being  for  a  larger  sum  than  201.  it 
iaeured  by  die  remittitur;  Bvriagh  v.  Kingdom  (2  Dowl.  F.  C.  361).  The  present 
role  will  not  open  the  inquinr,  as  intended  ;  for  it  is  not  sought  to  set  aside  the  writ 
d  trial  It  must  be  taken  therefore  as  admitted  that  that  was  properly  issued ;  and 
if  the  writ  is  correct  there  is  no  error  or  irregularity  in  the  proceedings.  The  writ  of 
ttial  was  in  point  of  fact  perfectly  regular.  It  will  probably  be  contended  on  the 
other  side,  that  the  plainti^  sought  to  recover  more  th&n  201.,  and  therefore  that  the 
case  is  not  within  the  statute.  The  writ  of  summons  was  indorsed  for  191.  4s.  7d. 
"  vith  interest  thereon  at  6  per  cent  till  paid ; "  but  no  date  being  stated  from  which 
^  interest  was  to  run,  non  constat  that  it  mi^ht  have  amounted  to  sufficient  to  raise 
the  claim  to  201.  [Cresswell  J.  I  think  the  mdorsement  must  be  taken  as  a  claim 
for  interest  from  the  issuing  of  the  writ  of  summons  to  the  time  of  payment]  It  will 
also  be  contended,  that  almough  the  court,  under  the  statute,  may  order  the  issue 
jomed  to  be  tried,  no  power  is  thereby  given  them,  to  (nrder  the  assessment  of 

(a)  VThich  enacts  "  that  in  any  action  depending  in  say  of  the  said  superior  courts, 
for  any  debt  or  demand  id  which  the  sum  sought  to  be  recovered,  and  indorsed  on  the 
writ  m  summons,  shall  not  exceed  20L  it  shaU  be  lawful  for  the  ooart  in  wluch  such 
suit  shall  be  depending,  or  any  judge  of  any  of  the  said  courts,  if  such  court  or  judge 
shall  be  satisfied  that  the  trial  will  not  involve  any  diificult  question  of  fact  or  law, 
and  such  court  or  judge  shall  think  fit  so  to  do,  to  order  and  direct  that  the  issue  or 
issues  joined  shall  be  tried  before  the  sheriff  of  the  county  where  the  action  is  brought 
or  any  judge  of  any  court  of  record  for  the  recovery  of  debt  in  such  county ;  and  for 
that  purpose  a  writ  shall  issue  directed  to  such  sheriff,  commanding  him  to  try  such 
issue  or  usues,  by  a  juiy  to  be  summoned  by  him,  and  to  return  such  writ^  with  the 
findine  of  the  jury  therera  indorsed,  at  a  day  certain,  in  teiro  or  in  vacation,  to  be 
named  in  such  writ  ;  and  thereupon  such  sheriff  judge  shall  summon  a  jury,  and 
shall  proceed  to  try  such  issue  or  issues," 
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damages.  But  it  waa  not  necessary  to  give  them  that  power,  aa  it  existed  Uie  old 
practice,  whenever  there  was  judgment  by  default.  It  woiUd  be  veiy  inoooTeiiient 
to  send  two  writs  to  tbe  sheriff  in  the  same  cause,  one  to  try  the  issues,  and  the  otW 
to  aaaeas  the  damages.  In  Tidd's  Pract  Forma  (page  295,  8th  ed.),  there  u  a  fcm  of 
a  writ  of  tzial,  directing  the  sheriff  also  to  assess  damages  upon  issues  in  law.  And 
if  they  may  be  asseBsea  contingently  where  judgment  has  not  been  givra,  Uuy  w 
be  assessedabsolutely  where  judgment  has  been  given.  If  matter  is  ataUdoabtfol, 
the  court  will  not  interfere,  but  will  leave  the  defendant  to  his  writ  of  error.  [610] 
In  Waiker  v.  Needham  (ante,  vol.  iii.  657),  where  an  application  was  made  to  set  aade 
a  writ  of  trial  in  detinue,  upon  the  ground  that  that  action  was  not  within  the  statate, 
Tindal  G.  J.  said  "  This  is,  in  substance,  a  motion,  in  arrest  of  judgment ;  and  we 
think  that  we  ought  not  to  be  called  upon  to  arrest  the  judgment  where  the  qoertion 
is  one  of  nicety  and  difficulty,  and  appears  on  the  record.  Still  less  should  we  be  so 
called  upon,  where  the  defendant,  who  now  complains  that  the  writ  has  been  im- 
^operly  issued,  was  himself  a  consenting  party  to  the  case  going  before  the  AaHL' 
Those  reasons  apply  strongly  to  this  case. 

Sir  T.  Wilde  and  Bompas  Serj  ts.  in  support  of  the  ruTe.  The  objectaon  taken  is  not  to 
the  writ  of  trial  itself,  but  to  its  improper  execution.  In  Jacquot  v.  ^owa  (6  M.  £  W.  ISIL 
S.  C.  nom.  Jac^  v.  JBower,  7  DowL  P.  C.  331),  which  waa  an  action  for  wages,  the  amooDt 
indorsedupon  the  writ  was  12L  19s. ;  but  it  appearing  that  the  plaintiff  had  been  engwed 
at  a  yearly  salary  and  dismissed  without  notice,  it  was  held  that  the  case  was  nottriu4e 
before  the  sheriff.  Parke  B.  in  delivering  the  judgment  observed  that  *'  the  amountto 
be  recovered  might  be  limited  to  201. ;  but,  on  the  other  hand,  it  might  not ;  it  would 
depend  on  the  circumstances  proved  in  the  case  :  therefore  it  is  a  claim  for  UDliqni- 
dated  damages  and  not  within  the  act.  It  might  as  well  be  said  that  &n  actioD 
against  a  carrier  for  negligence  was  within  the  act,  where  the  damages  are  under  30L, 
because  they  could  not  be  more.  The  probable  limit  of  the  damages  on  one  side  doe> 
not  jH^vent  its  being  a  claim  for  unliquidated  damages."  Here  there  is  a  chain  for 
interest^  which  may  laue  the  sum  to  be  recovered  to  more  than  20L  It  is  solmitted 
tihat  the  claim  would  be  for  interest  from  the  time  when  the  bill  was  due  up  to  final 
judg-£611]-ment.  It  makes  no  difference  in  principle  whether  the  excess  waa  for  & 
or  for  3001.  The  court  may  surmise  how  much  was  given  for  interest,  but  thej  can- 
not judicially  know  it.  Even  assuming,  therefore,  that  the  writ  of  ta-isd  was  properij 
issued  it  has  been  improperly  executed.  The  remittitur  cannot  have  l^e  effect  of 
giving  jurisdiction  if  there  was  none  originally.  [Cresswell  J.  Do  you  mean  to  an;tK 
that  u  the  writ  of  trial  was  sufficient  to  give  jurisdiction,  and  the  jury  found  a  rermt 
for  more  than  201.  that  would  make  the  writ  wrong  ?]  The  execution  of  t^e  writ  would 
be  wrong.  But  here,  the  writ  of  trial  itself  did  not  follow  the  writ  of  summons.  The 
forms  inserted  in  tbe  appendix  to  the  rules  of  court  HiL  4  W.  4  are  of  the  sane 
validity  and  effect  as  if  they  were  given  by  statute ;  the  form  of  tiie  writ  cl  tnil 
(Na  5)  is  confined  to  the  trial  of  issues.  Any  supposed  inooDvenience  as  to  sending 
two  writs  to  the  sheriff  at  the  same  time,  is  no  sufficient  reason  for  departing  fnm 
the  form,  and  framing  a  writ,  as  here,  in  a  new  manner.  The  form  in  Tidd  rcfenvd 
to,  has  never  been  jumcially  recognised. 

Tindal  C.  J.  Two  objections  have  been  raised  in  this  case,  to  neither  of  whki 
do  I  feel  disposed  to  yield.  The  claim  indorsed  on  the  writ  of  summons  waa  bx  a 
debt  of  191.  4b.  7d.  with  interest  thereon,  not  stating  from  what  period  the  interest  was 
to  be  calculated.  I  agree  that  if  the  defendant  had  come  in  the  first  instance  to  can- 
plain  of  this  uncertainty  and  had  asked  us  to  set  aside  the  writ  for  irregularity^,  we 
might  have  acceded  to  his  application.  But  I  do  not  see  why  we  are  called  upon  now 
to  say  that  the  plaintiffs  sought  to  recover  more  than  201.  At  any  rate  t^e  ^cond 
of  objectitm  is  on  the  record.  The  second  objection  is  [612]  that  the  entry  of  lum 
taxatio  should  nothave  been  added  to  the  writof  triaL  ^t  it  would  be  veiy  incoa- 
venient  if  it  might  not  be  so  added,  and  I  am  not  aware  of  uiy  poaitive  rule  of  law 
that  forbids  it.  However,  this  objection  also  is  on  the  record.  The  forms  pnnral- 
gated  with  the  new  rules  are  headed  with  a  direction  that  "  t^e  issues,  &c  shall  ha 
in  the  several  forms  in  the  schedule  hereunto  annexed,  or  to  the  like  efifoot;,  mutatis 
mutandis."  And  I  think  the  effect  of  the  form  has  not  been  so  departed  from  intfab 
case  as  to  vitiate  the  writ  of  trial.  It  is  a  great  convenience  to  both  parties  tint  tte 
trial  of  the  issues  and  the  assessment  of  damages  should  take  x^lace  at  tbe  same  '* 
For  these  reasons  I  think  this  nile  must  be  dischajrged. 
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CoLTHAX  J.  I  also  tiiink  tiiat  the  indorsement  on  the  writ  of  summons  was  at 
noat  a  mere  irregularity  which  should  have  been  taken  advantage  of  in  the  first 
instance.  The  question  now  is,  can  we  see  that  more  than  SOL  was  sought  to  be 
recovered  by  the  plaintifia  1  The  only  certain  sum  that  is  sought  to  be  recovered  is 
191.  4s.  7d. ;  there  are  no  particulars  of  demand  before  us  to  shew  that  more  than  201. 
was  demanded  ;  and  the  writ  of  trial  recites  "  that  the  sum  sought  to  be  recovered, 
and  indorsed  in  the  writ  of  summons  herein  does  not  exceed  the  sum  of  201."  I  can- 
not see  therefore  that  this  was  a  case  in  which  the  court  were  not  justified  in  issuing 
a  writ  of  tri^  in  the  usual  way.  Upon  the  second  point  I  agree  with  my  lord  that 
tliere  is  no  objection,  in  principle,  to  uniting  in  one  writ  a  direction  to  the  sherifiT  to 
tiy  die  issues  and  to  assess  the  damages.  It  seems  to  me  that  the  forms  appended  to 
the  new  rales  are  not  peremptory,  but  are  to  be  adf^ted  to  the  exigencies  of  each  case, 
mutatis  mutandis. 

Erskine  J.  I  am  of  the  same  opinion.  The  indorsement  upon  the  writ  of  summons 
does  not  shew  that  [613]  a  greater  sum  than  201.  is  sought  to  be  recovered.  And 
there  is  nothing  in  the  rules  of  Hil.  4  W.  4  that  forbids  the  directing  of  an  assessment 
ci  damages  in  a  writ  of  trial.  But  these  objections  being  on  the  record,  the  defendant 
can  avail  himself  of  them,  if  so  advised,  by  writ  of  error.  As  to  the  objection  that 
the  jury  have  given  a  verdict  for  a  larger  sum  than  20L,  that  is  cured  by  the  entry  of 
the  remittitur  damna  as  to  the  excess. 

Cresswkll  J.  concurred. 

Kale  dischai^;ed. 


Rose  v.  Groves  and  Another.  May  10,  1843. 

[8.0.6  80011,^.11.645;  ID. &L.  61;  12  L.  J.  CP.  251;  7Jur.951.  Discussed,  iyow 
V.  Fishmongers'  Company,  1875-76,  L.  R.  10  Ch.  690;  1  App.  Cas.  674.  Followed, 
FtUz  V.  Hohsan,  1880, 14  Ch.  D.  542.  Referred  to,  Raicliffe  v.  £w7W,  [1892]  2  Q.  R 
529.    Distinguished,  Smith  v.  Wihm,  [1903]  2  Ir.  R.  71.] 

Case.  The  declaration  stated  that  the  plaintiff  was  possessed  of  a  public-house 
abutting  upon  a  navigable  river,  and  that  the  defendant  wrongfully  and  maliciously 
placed  upon  the  said  river,  and  kept  there  for  a  long  space  of  time,  to  wit,  from 
thence  hitherto,  certain  timbers,  so  as  to  drift  opposite  to  the  plaintifi^s  house ; 
whereby  the  access  thereto  was  obstructed,  and  divers  persons  who  would  otherwise 
have  come  to  the  house  and  taken  refreshments  there,  were  prevented  from  so  doing. 
Plea,  not  guil^. — Held,  upon  motion  for  a  new  trial  for  misdirection,  that  it  was 
not  a  question  for  the  jury  whether  the  plaintiff  had  sustained  any  special  damage. — 
Semble,  upon  motion  in  arrest  of  judgment,  that  the  declaration  did  not  allege  any 
public  nuisance  ;  and — Held,  thal^  at  any  rate,  it  disclosed  a  private  injury  to  the 
plaintifT. — Held  also,  that  the  allegation  that  the  grievance  had  continued  hitherto 
was  immaterial. 

Case.  The  first  count  of  the  declaration  stated,  that,  before  and  at  the  time,  &c. 
the  plaintiff  was  and  lawfully  carried  on  the  business  of  an  innkeeper  and  licensed 
victualler  in  a  certain  house  commonly  called,  &c.,  and  therefrom  derived  great  gains 
and  profits  by  supplying  refreshments  to  persons  coming  to  and  frequenting  the  said 
house,  which  said  house  abutted  on  one  side  thereof  upon  a  certain  navigable  river, 
to  wit,  the  river  Thames,  and  was  and  of  right  ought  to  have  [614]  been  during  all 
the  time  aforesaid  accessible  from  the  said  river  to  |>ersons  navigating  thereon  in  Ixtats 
snd  other  craft ;  all  which  the  defendants  at  the  time,  &c.  well  knew :  yet  the  defen- 
dants, contriving  and  intending  to  injure  the  plaintiff,  and  to  hinder  and  prevent 
persons  from  coming  by  way  of  the  said  river  to.  the  plaintiff's  said  house  for  the 
purpose  of  taking  refreshments  there ;  theretofore,  to  wit,  on,  &c  and  on  divers  other 
days,  &C.,  wron^uUy  and  maliciously  put  and  placed  in  and  upon  divers  parts  of  l^e 
aid  river  near  to  the  plaintiff's  said  house,  and  wrongfully  and  maliciously  kept  and 
continued  there  for  a  long  space  of  time,  to  wit,  from  thence  hitherto,  divers  large 
beams,  spars  and  other  materials,  in  order  that  the  same  might,  and  the  same  during 
all  the  time  aforesaid  did,  at  certain  states  of  the  tide,  to  wit,  at  high-water,  for 
a  long  space  of  time,  to  wit,  for  two  hours  next  before  and  after  high-water,  drift  and 
float  opposite  to  and  against,  and  at  the  several  times  last  aforesaid  continued  floating 
a  p.  XIL— 23 
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opposite  to  and  against  the  said  house  of  the  defendant,  and  thereby  the  way  and 
access  from  the  said  river  thereto  was,  during  all  the  time  aforesaid,  hindered  and 
obstructed,  and  divers  persons  who  would  otherwise  hare  come  to  the  said  house  of 
the  plaintiff  and  taken  refreshments  there,  were  thereby  during  the  time  aforesaid, 
hindered  and  prevented  from  so  doing. 

The  second  count  was  for  stopping  up  and  ofaatructiiig  a  footway  leading  to  the 
plaintiff's  j)ubtic-house.  And  the  third  count  stated  that  tiie  defeiraanta  wrongfully 
and  maliciously  placed  themselves  in  a  certain  highway  near  to  the  said  house  w  the 
plaintiff,  and  intercepted  divers  persons  on  their  way  to  the  plaintiff's  house  ioc  the 
purpose  of  taking  refreshments  there,  and  by  falsely  representing  that  the  plaintiff's 
house  was  disreputable,  and  that  nothing  good  was  sold  at  or  to  be  obtained  there, 
persuaded  the  said  persons  and  they  [616]  then  were  thereby  prevented,  and  did 
desist,  from  coming  to  the  house  of  or  dealing  with  the  said  plaintiff.  This  count 
concluded  with  an  allegation  of  special  damages  in  the  refusal  of  certain  pnaons  to 
continue  their  dealings  with  the  plaintiff^ 

Plea :  not  guilty, 

At  the  tiifu  before  Maule  J.  at  the  second  sitting  for  London  in  this  tenn,  tie 
following  facte  appeared  in  evidence : — The  plaintiff  was  the  occupier  of  the  pnblie 
house  in  question,  which  was  situated  at  Bermondsey,  and  communicated  to  the  river 
Thames  by  a  passage  and  steps,  where  persons  frequenting  the  plaintiff's  house  wm 
accustomed  to  land  from  boats.  The  defendants,  who  were  mast  and  block  makers, 
occupied  the  adjoining  premises,  and  evidence  was  adduced  to  shew  that  they  had 
placed  certain  timbers  and  spars  in  the  river  in  such  a  manner  that  at  high-water  the 
access  to  the  plaintiff's  house  was  obstructed.  It  was  shewn  that  the  plaintifi^s  buanesa 
had  fallen  off  since  the  alleged  obstruction.  No  evidence  was  given  in  support  oi  the 
second  and  third  count. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  access  to  the  plaintifi'a 
house  had  been  obstructed  in  fact ;  and  if  so,  whether  the  obstruction  had  been 
caused  by  the  accidental  floating  of  the  timber  across  the  plaintiff's  landing-place ;  and 
directed  Uiem  in  that  case  to  find  a  verdict  for  the  defendants ;  the  plaintiff's  counsel 
having  discliumed  damages  if  the  jury  should  think  the  obstnictioa  were  accodentaL 

The  jury  found  a  verdict  for  the  i^aintiff,  damages  201. 

Bompas  Serit  now  moved  to  arrest  the  judgment,  or  for  a  new  trial  upon  the 
ground  of  misdirection.  [Cresswell  J.  You  must  take  the  question  as  to  uie  new 
trial  first  in  order ;  for  a  motion  in  arrest  of  judgment  as-[616]-sumes  the  verdict  to 
be  good.  Tindal  C.  J.  A  motion  for  a  new  trial  cannot  be  made  after  a  motion  in 
arrest  of  judgment ;  Tubervil  v.  Stamp  (a).  You  must  shape  your  rule  for  a  new  trial 
or  for  arrest  of  judgment.] 

The  ground  of  misdirection  is,  that  the  learned  judge  omitted  to  leave  it  to  the 
jury  to  say  whether  any  special  damage  had  been  proved.  [Maule  J.  No  spedsi 
damage  is  alleged.  If  the  plaintiff  had  alleged  that  J.  Smith  was  prevented  from 
coming  to  the  public-house,  that  would  have  been  special  dunage.  But  a  stateuMDt 
that  every  body  was  prevented  from  coming  is  a  statement  of  general  damsge. 
GresswellJ.  It  is  not  necessary  to  prove  special  damage  in  this  action.  ItissufBdent 
to  prove  particular  damage.  In  Iveson  v.  Moore  (1  Ld.  Raym.  486,  1  Salk.  15,  Ixird 
Holt,  10,  Garth.  451, 13  Mod.  262,  Com.  58,  Comb.  480)  it  was  held  that  the  preventing 
of  colliers  from  coming  to  a  colliery  by  obstructing  a  public  highway,  per  quod  the 
benefit  of  the  colliery  was  lost,  was  such  a  damage  as  would  enable  a  man  to  maintun 
an  action  for  the  nuisance.]  A  party  complaining  of  the  obstruction  of  a  public 
highway — and  a  public  navigable  river  is  the  same  thing — must  shew  some  special 
damage ;  for  the  inconvenience  in  such  a  case  is  general;  Hubeii  v.  Gnms  (1  Esp. 
N.  P.  C.  148),  Fineux  v.  Hovmdm  (Cro.  Eliz.  664).  [Maule  J.  This  is  not  an  actioo 
for  obstructing  the  river,  but  for  obstructing  the  access  to  the  plaintiff's  bouse.] 
There  is  no  allegation  of  injury  to  theplaintin*s  house.  [Tindal  C.  J.  There  is  so 
allegation  of  injury  to  the  plaintiff.]  The  dfunages  as  laid  m  the  declaration  is  ratbff 
a  damage  to  the  individual  customers,  who  might  have  a  fancy  for  the  particubr  beer 
sold  at  the  plaintiff's  house,  or  who  might  have  oeen  able  to  get  credit  there.  Poaaifafy 
^ey  might  have  [617]  maintained  an  action  \  BusseU  v.  7%e  Men  of  Derm  (2  T.  B- 
667) ;  but  the  plaintiff,  unless  he  has  sustained  some  special  damage,  is  not  entitled  to 

(a)  2  Salk.  647.   See  also  JPhilpot  v.  Page,  4  B.  &  C.  160,  4  D.  &  R  281. 
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biug  an  action  for  that  which,  if  an  offence  at  all,  amounts  to  a  public  nuisance. 
[Tiinal  G.  J.  There  is  nothing  on  the  face  of  this  declarataon  ihat  at  all  shews  a 
nuisance  to  the  river.   Ersldne  J.   The  defendants  had  a  right  to  float  their  timber 

on  a  navigable  river.  Maule  J.  The  only  plea  is  not  guilty ;  which  denies  the  alleged 
ohetniction  of  tiie  way  from  the  river  to  the  plaintiff's  house.]  It  is  stated  in  the 
declaration  that  the  defendants  wrongfully  and  maliciously  placed  the  spars,  &c.  upon 
the  river.  Tfae  doctrine  that  an  action  will  not  lie  at  the  suit  of  an  individual  for  an 
obstruction  in  a  public  highway  unless  he  sustain  a  special  damage,  is  supported  by 
Ckkhfster  v.  Lefhbridge  (Wnles,  71).  [Tindal  C.  J.  This  question  was  fully  discussed 
in  fVUkes  v.  The  Hungerford  Market  Company  (2  New  Ca.  281,  2  Scott^  446).  One 
objection  taken  in  that  case  was  that  the  injury  of  which  the  plaintiff  complained,  in 
stopping  up  a  street,  was  an  injury  to  the  public  at  large,  and  was  therefore  the  subject 
(£  an  indictment,  and  not  of  an  action ;  but  this  court  thought  otherwise,  as  a  distinct 
injury  was  shewn  to  have  been  done  to  the  plaintiff.  Erskine  J.  In  a  note  to 
Chehester  v.  Letlvbridge  (WilleS}  74  a.),  the  reasons  of  the  judgment  in  Ivemi  v.  Moore 
are  given  from  a  MS.  note  of  Willes  C.  J.  as  follows : — "  The  reason  the  judges  went 
npon  was  principally  this,  that  it  sufficiently  appeared  that  the  plaintiff  must  and  did 
necessarily  suffer  a  special  damage  more  than  the  rest  of  the  king's  subjects  by  the 
obstruction  of  this  way ;  because  it  was  set  forth  that  the  only  way  to  come  to  the 
coal  pits  from  one  part  of  the  county  was  through  this  [618]  way,  by  which  it  must 
be  understood,  without  any  allegation  of  loss  of  customers,  that  the  plaintiff  did  suffer 
particularly  in  respect  to  his  trade  by  the  plaintiff's  wrong."]  In  that  case  special 
damage  to  the  plaintiff  was  alleged.  [Erskine  J.  Particular  damage  was  alleged,  and 
that  is  alleged  here.]  But  it  is  not  set  out  with  sufficient  particularity ;  nor  is  the 
injuiy  of  which  the  plaintiff  complains,  direct  and  immediate,  as  in  Grmsly  v.  Codling 
(3  Bin^.  263, 9  J.  R  Moore,  489).  Maiachy  v.  Soper  (3  New  Ga.  371,  3  Scott,  723)  is  an 
Mithonty  to  shew  that  special  damage  must  be  particularly  allied.  That  was  an  action 
for  slander  of  tit^e  (which  in  respect  of  ailing  damage,  stancb  upon  the  same  footing 
as  the  present  action),  and  it  was  held  not  to  be  maintainable  without  an  allegation  (u 
special  damage.  The  declaration  there  alleged  that  by  the  publication  of  a  paragraph 
in  a  newspaper  relating  to  shares  in  a  certain  mine,  "the  plaintiff  was  injured  in  his 
rights,  and  the  shares  possessed  by  him  and  in  which  he  was  interested,  liad  been  and 
were  much  depreciated  and  lessened  in  value ;  and  divers  persons  had  believed  and 
atin  did  believe  that  he  had  little  or  no  right  to  the  shares,  and  that  the  mine  could 
not  he  lawfully  worked  or  used  for  his  benefit ;  and  that  he  had  been  hindered  and 
jffevented  from  selling  or  disposing  of  his  said  shares  in  the  mine,  and  from  working 
and  using  the  same  in  so  ample  and  beneficial  a  manner  as  he  otherwise  would  have 
done,  and  was  prevented  from  gaining  divers  profits  which  would  otherwise  have 
acenied  to  him ;  and  this  was  held  not  to  be  a  sufficient  allegation  of  special  damage. 
Hut  case  shews  also  that  particular  damage  and  special  damage  are  used  synonymously. 
[Cresswell  J.  In  an  action  for  slandering  a  man  in  his  trade,  where  the  declaration 
alleges  that  he  thereby  lost  his  trade,  he  may  shew  a  gene;^!  damage  done  to  his 
trade ;  though  be  [619]  cannot  give  evidence  of  particular  instances.  So  here,  may 
not  the  plaintiff  shew  a  general  damage  to  his  trade  V\  That  general  damage  may  be 
considered  as  special  or  particular  to  him,  as  being  ultra  to  that  suffered  by  the  rest 
of  the  world.  In  Jveson  v.  Mowe  it  appeared  there  was  only  one  way  to  the  coalpit. 
(Cresswell  J.  That  is  from  one  part  of  the  county.  Tindal  C.  J.  So  here,  the  house 
was  only  accessible  from  the  Thames  by  the  passage  which  the  defendants  obstructed.] 
No  unlawful  act  is  stated  in  this  declaration,  unless  it  is  taken  to  contain  an  allegation 
that  the  act  was  done  with  an  intention  to  injure  the  plaintiff.  In  WiVces  v.  The 
Euagerfiffd  Market  Compantf  an  unlawful  act  was  stated ;  for  it  was  alleged  thaA  the 
d^enduits  kept  tlie  ww  stopped  up  for  an  unreasonable  time ;  there  is  no  such  allega- 
tioD  here.  [Cresswell  J.  There  is  an  all^ition  that  the  defendants  put  the  spars  upon 
the  river  in  order  that  the  same  might  drift  and  float  opposite  to  and  against  the 
hwse  of  the  plaintiff.]  That  is  an  averment  of  intentional  damage  to  the  plaintiff, 
which  is  the  only  cause  of  action  laid  in  the  declaration  ;  and  that  question  was  not 
left  directly  to  the  jury.  The  only  question  substantially  left  was  whether  the  way 
vas  obstructed  in  fact.  [Maule  J.  There  was  evidence  that  customers  could  not  get 
to     house.]    But  there  was  no  evidence  of  uiy  intentional  injury  to  the  plaintiff. 

There  is  another  objection  to  t^e  declaration.  It  states  l^t  tibe  defendants  kept 
tiie  beams  and  spars  upon  the  river  "for  a  long  space  of  time,  to  wit»  from  thence 
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hitherto  "  that  is,  up  to  the  time  of  the  declaration  and  up  to  that  time  therefore  the 
damages  must  be  presumed  to  be  given.  [Maule  J.  It  is  laid  under  a  videlicet  If 
it  had  said  that  the  obstruction  had  been  continiied  "  for  a  long  space  of  time,  to  wit, 
for  three  centuries,"  there  could  have  been  no  objection  to  it] 

[620]  TiNDAL  C.  J.  I  think  the  declaration  in  this  case  is  free  from  the  objections 
that  have  been  ui;ged  i^ainst  it  A  private  right  is  set  up  on  the  part  of  the  plaintiff; 
and  to  that  he  complains  an  injury  nas  been  done.  The  declaration  states  that  the 
{daintiff  carried  on  the  business  of  an  innkeeper  in  a  house  which  abutted  upon  a 
oertun  navigable  river,  and  was  and  of  right  ought  to  have  been  accesuble  from  the 
said  river  to  persons  navigating  thereon  in  boats  and  other  craft.  There  is  no  traverse 
of  the  right  so  alleged  on  the  part  of  the  plaintiff.  The  declaration  goes  on  to  say 
that  the  defendants  wrongfully  and  maliciously  put  and  placed  in  and  upon  divers 
parts  of  the  said  river  near  to  the  plaintiff^s  house,  and  wrongfully  and  maliciously 
kept  and  continued  there  for  a  long  space  of  time,  divers  large  beams,  spars  and  other 
materials,  in  order  that  the  same  might,  and  the  same  during  all  the  time  aforesaid 
did,  drift  and  float  opposite  to  and  against  the  plaintiff's  house,  and  thereby  the  way 
and  access  from  the  river  thereto  was,  during  all  the  time  aforesaid,  hindered  and 
obstructed.  But  it  is  not  stated  that  the  place  where  the  beams  and  srars  were  placed 
or  drifted  was  part  of  a  public  highway  or  of  tlie  navigable  river.  They  mig^t  drift 
close  to  a  bank  where  the  water  was  so  shaUow  that  no  boat  coukl  go  there ;  and  that 
would  not  be  a  public  nuisance.  It  appears  to  me,  therefore,  that  the  plaintiff'  is  not 
complaining  of  any  public  injury.  But  even  if  he  were,  I  think,  after  the  cases  that 
have  been  cited,  that  he  discloses  a  sufficient  cause  of  action.  I  cannot  distinguish 
the  present  case  from  Iieson  v.  Moore  and  Wilkes  v.  The  Mvngerford  Market  Company; 
nor  from  Rose  v.  Miles  (4  M.  &  S.  101),  where  the  declaration  stated  that  before  and 
at  the  time  of  committing  the  grievance,  the  plaintiff  was  navigating  his  barges  laden 
with  goods  along  a  [621]  navigable  creek,  and  that  the  defendants  wrongfully  moored 
a  barge  across  and  kept  the  same  so  moored,  and  thereby  obstructed  the  public  navig- 
able creek,  and  prevented  the  plaintiff  from  navigating  his  barges  so  laden  ;  per  quod 
the  plaintiff  was  obliged  to  convey  his  goods  a  great  distance  over  land,  and  was  put 
to  trouble  and  tiie  expense  of  the  carriage  of  his  goods  over  land.  The  same  objection 
was  taken  there  as  in  this  case,  namely,  that  the  obstruction  was  in  the  nature  of  a 
common  nuisance,  uid  was  not  a  particular  injury  to  t^e  plaintiff' ;  and  that  he  had 
not  shewn  any  special  damage  resulting  to  him  from  the  alleged  grievtmce.  But  this 
court  held  that  tnere  was  suui  a  special  damage  shewn  for  which  an  action  would  lie; 
and  their  judgment  was  confiimed  by  a  court  of  error.  After  these  cases  I  do  not  see 
here  how  we  can  arrest  the  judgment  upon  thatgi'ound.  The  other  point  has  received 
a  sufficient  answer.  And  they  are  both  upon  the  record ;  so  that  the  defendants,  if  so 
minded,  may  have  their  writ  of  error. 

With  regard  to  the  new  trial,  I  think  that  the  defendants,  if  they  meant  to  make 
any  point  as  to  the  only  question  for  the  jury  being  whether  the  act  were  done 
intentionally,  ought  to  have  raised  it  when  the  judge  was  summing  up. 

Ebskine  J.  I  am  of  the  same  opinion.  It  is  said  that  the  learned  judge  ought 
to  have  left  the  question,  whether  the  plaintiff  had  sustained  any  special  damage. 
But  the  count  under  consideration  does  not  contain  any  allegation  c&  special  damage 
in  the  usual  sense  of  the  teim.  The  only  question  in  the  case  was,  whether  there 
was  any  injury  to  the  plaintiff  by  the  obstruction  of  the  access  to  his  house ;  and  that 
must  have  been  the  measure  of  damages,  which  the  jury  took  into  their  consideraticn. 
There  is  no  ground  therefore  for  a  new  trial. 

[622]  As  to  the  arrest  of  judgment  the  declaration  shews,  in  the  language  of 
Iveson  V.  Moore,  that  the  plaintiff'  had  sustained  a  damage  more  than  the  rest  of  the 
Queen's  subjects ;  and  that  may,  in  one  sense,  be  termed  a  damage  special  or  peculiar 
to  the  plaintiff.  To  support  that  allegation  it  was  not  necessary  to  aver  the  loss  of 
any  particular  customers.    Upon  both  grounds,  therefore,  tlie  application  fails. 

Maule  J.  I  think  the  declaration  is  perfectly  good.  It  states  in  substance  that  the 
defendant  had  placed  timber  upon  the  river  in  su^  a  manner  as  to  wevent  custtMoeia 
coming  to  the  ptaintiff^s  house.  That  is  an  injury  to  the  plaintiff  with  whi(^  the 
publicliave  nothing  whatever  to  do.  And  supposing  tiiat  the  declarataon  did  all^ 
a  nuisance  to  a  public  highway,  still  there  is  a  clear  statement  of  a  private  injuiy  to 
the  individual  complaining :  but  I  think  no  public  injury  is  alleged.  There  is  not 
much  probability  of  a  writ  of  error  being  brought,  if  the  rule  now  moved  for  it 
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refosed ;  but  a  great  certainty  of  it  if  the  rule  were  granted.  The  defendants  by 
pleading  not  guilty  only,  have  merely  denied  that  they  stopped  the  way  in  question.; 
but  it  was  proved  that  they  had  done  so.  With  regard  to  the  amount  of  damages, 
the  pluntifF  shewed  that  he  had  lost  his  custom  by  reason  of  the  obstruction.  I  told 
the  jury  not  to  find  for  the  plaintifT  if  they  wore  of  opinion  that  the  timber  had 
broken  loose  and  drifted  before  the  plaintiff's  house  by  accident — the  plaintiff  not 
uking  for  damages  if  the  obstruction  were  accidental — though  perhaps  even  if  the 
obstruction  had  been  of  that  character,  he  might  have  been  entitled  to  a  verdict 

Crssswell  J.  I  am  of  the  same  opinion.  The  question  in  issue  was,  I  think, 
properly  left  to  the  jury ;  and,  therefore,  there  is  no  ground  for  disturbing  the 
verdict. 

[623]  As  to  the  arrest  of  judgment,  it  seems  to  me  the  declaration  discloses  a 
sufiicient  cause  of  action  in  the  plaintiff,  whether  the  obstruction  complained  of  was  a 
nnisance  to  the  highway  or  not.  Ii^eson  v.  Moore  is  hardly  distinguishable  from  the 
present  case,  except  that  there  an  objection  was  taken  to  the  declaration  which  does 
not  exist  here.  In  that  case  Holt  C.  J.  observes,  "  Though  it  is  laid  that  the  plaintiff 
lost  his  customers,  &c,  that  is  not  special  enough ;  but  it  ought  to  be  shewn  that 
customers,  were  coming  to  buy  and  were  obstructed,  whereby,"  &c  The  declaration 
ma  nevertheless  held  sufficient.  In  the  present  case  the  declaration  expressly  alleges 
that  divers  persons,  who  would  otherwise  have  come  to  the  plaintiffs  house  and  taken 
refreshments  there,  were  by  reason  of  the  obstruction  caused  by  the  defendants 
prevented  from  so  doing.  Iveson  v.  Moore  is  therefore  a  direct  authority  in  favour  of 
the  present  plaintiff. 

Role  refused. 

[034]   Edwards  v.  Towei^   May  10,  1843. 

[S.  C.  6  Soott^  N.  K.  641 ;  13  L.  J.  C.  P.  239.] 

Id  an  action  for  boarding  and  lodging  the  defendant's  wife,  it  appeared,  they  were 
living  apart,  but  the  circumstances  of  their  separation  were  not  explained.  A  letter 
from  the  plaintifTs  attorney  to  the  defendant,  written  during  the  time  the  wife  was 
li^Tng  in  the  plaintiffs  house,  was  put  in  evidence,  informing  the  defendant  that  she 
was  getting  into  debt  and  was  anxious  to  return  to  him.  To  this  the  defendant 
returned  no  answer.  The  jury  were  directed  to  say  whether  the  defendant  thereby 
authmrised  the  wife  to  contract  for  necessaries.    Held,  a  misdirection. 

Assumpsit  for  the  use  and  occupation  of  certain  rooms  by  the  defendant's  wife, 
said  for  ^oods  sold  and  delivered ;  with  a  count  upon  an  account  stated.  Plea  :  non 
asaumpsit 

The  cause  was  tried  before  the  under-sheriff  of  Middlesex,  when  the  following 
facts  appeared  in  evidence.  The  defendant  was  married  in  May  1839.  On  the  28th 
of  December  1840,  his  wife  went  to  the  house  of  the  plaintiff  (whose  wife  was  her 
auQt)  to  board  and  lodge,  and  remained  there  till  the  28th  of  February  1841. 
During  thia  time  she  was  living  apart  from  her  husband ;  but  the  cause  or  circum- 
stances of  the  separation  did  not  appear.  In  January  1841,  the  plaintiffs  attorney 
sent  to  the  defendant  the  following  letter : — 

"30th  December  1840. 

"Sir, —  I  have  this  morning  had  communication  with  the  friends  of  your  wife; 
snd  my  instructions  are,  to  apprise  you  that  she  has  been  endeavouring  to  support 
berseu,  but  that  for  some  time  past  she  has  not  been  able  to  do  so ;  consequently  she 
is  now  getting  fast  into  debt.  You  must  be  aware  that  you  are  liable  for  all  debts  for 
necessaries  that  she  may  contract  I  am  further  instructed  to  inform  you  that  she 
is  willing  and  anidous  to  return  to  you.  Should  you  decline  her  doing  so,  I  am 
authorised  to  negotiate  with  you  for  an  allowance  to  her  for  support.  I  am  sure  that^ 
«8  a  man,  you  will  see  the  necessity  of  this.  You  were  the  means  of  depriving  her  of 
a  comfortable  situation,  which  I  underatand  she  had  before  raarriiige  with  you. 
UdImb,  there-[625]-fore,  I  hear  from  you  satisfactorily  by  Friday  next,  I  must  adopt 
those  measures  which  will  compel  the  same,  and  put  you  to  considerable  expense 
in  the  end.  "  Signed,"  &c. 

Addressed  to  the  defendant  "at  Mrs.  Whiting's,  Lark  Hall  Lane,  Clapham." 
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The  letter  was  received  and  read  by  the  defendant  in  the  presence  of  Mrs.  Whiting, 
who  said  at  the  time — "  It  is  no  use  Mrs.  Towels  sendine  a  lawyer's  letter  to  him,  as 
she  wilt  get  nothing  out  of  him."  The  defendant  himseu  said  nothing  and  retomed 
no  answer  to  the  letter. 

The  defendant's  counsel  applied  for  a  nonsuit,  upon  the  ground  that^  in  the  absence 
of  any  proof  of  the  circumstances  under  which  the  defendant  and  his  wife  were 
separated,  the  latter  had  no  implied  authority  to  bind  her  husband.  Leave  being 
reserved  to  the  defendant  to  move  upon  this  point,  the  undersherifF  left  it  to  the  jury 
to  say  whether  the  defendant,  by  not  taking  notice  of  the  letter,  had  impliedlr 
authorised  his  wife  to  charge  him  with  necessaries.  The  jniy  retomed  a  vordict  for 
the  plaintiff,  damages  41.  1 6s. 

Bylea  Serjt,  on  a  former  day  in  this  term  (April  25th),  obtained  a  rule  nisi  to 
enter  a  nonsuit  pursuant  to  the  leave  reserved,  or  for  a  new  trial,  on  the  ground  d 
misdirection.  Upon  the  former  point  he  cited  MainKaiing  v.  Ledie  (Moo.  &  Malk.  It^, 
2  C.  &  P.  507),  and  Cliffimi  v.  Laton  (Moo.  &  Malk.  101). 

Bompas  Serjt.  (with  whom  was  WordsworUi)  now  shewed  cause.  There  was  some 
evidence  in  the  case  to  support  the  verdict ;  for  the  letter  sent  to  the  defendant,  cchi- 
tained  m  offer  on  the  part  of  his  wife  to  return  to  him,  [1^6]  which  the  defendant, 
by  his  conduct,  must  be  taken  to  have  declined.  And  if  a  hus^nd  refuses  to  receive 
his  wife  into  his  house,  it  is  the  same  as  if  he  turns  her  out  of  doors ;  in  which  case 
she  must  have  credit  for  her  reasonable  expenses ;  Eawhjns  v.  V %i\dyke  (3  Esp.  N.  P.  C. 
250).  It  was  not  necessary  that  the  wife  should  make  a  formal  tender  of  herself  to 
her  husband ;  it  was  sufficient  that  she  was  "  willing  and  anxious  "  to  return  to  him. 
The  defendant,  though  it  does  not  appear  that  he  made  any  statement  himself,  did 
not  repudiate  that  made  by  Mrs.  Whiting  in  his  presence — that  his  wife  would  get 
nothing  out  of  him.  [Gresswell  J.  That  is  hardly  evidence  that  he  refused  to  take 
her  back.}  At  any  rate,  he  did  not  take  her  back  in  fact  And  it  wilt  not  be  aflsmned 
tliat  the  separation  was  owing  to  any  misconduct  on  her  part.  The  real  question 
in  the  case  was,  whether  the  defendant  had,  by  his  conducii,  authorised  his  wife  to 
contract  for  necessaries ;  and  tliat  was  the  question  which  was  substantially  left  to 
the  jury. 

Byles  Serjt.  (with  whom  was  Udall),  in  support  of  the  rule.  Independently  of  the 
letter  the  case  would  have  been  simply  that  of  a  husband  and  wife  living  apart,  the 
cause  of  their  separation  being  unknown.  In  Mainuanng  v.  IasIu,  Abbott  C.  J.  dis- 
tinctly lays  down  the  rule  that  "  when  the  wife  is  not  liviug  with  her  husband,  there 
is  no  presumption  that  she  has  authority  to  bind  him  even  for  necessaries  suitable  to 
her  degree  in  life :  it  is  for  the  plaintiff  to  shew  that',  under  the  circumstances  of  the 
separation,  or  from  the  conduct  of  the  husband,  she  had  such  authority."  The  j^ntifi^ 
therefore,  was  in  this  case  bound  to  shew  the  circumstances  of  the  separatioa 
[Tindal  C.  J.  Not  the  particular  circumstances ;  no  tradesman  could  [627]  knov 
them.]  He  ought,  at  any  rate,  to  have  shewn  some  of  them.  Then  the  questicm  i|^ 
what  is  the  effect  of  the  letter.  It  does  not  purport  to  be  written  b^  the  wife's 
authority ;  but  appears  to  have  been  written  in  consequence  of  commumcations  with 
her  friends.  There  is  no  offer  to  return  made  by  her.  Even  8U]^)ose  there  had  been, 
the  defendant  might  have  had  grounds  for  refusing  to  receive  her.  It  is  said  that 
misconduct  is  not  to  be  presumed  against  the  wife ;  neither  is  it  to  be  presumed 
against  the  husband.  There  is  to  be  no  presumption  either  way.  But  if  a  mamed 
woman  choose  to  leave  her  husband  and  live  apart  from  him,  he  is  not  bound  to  main- 
tain her.  There  is  no  evidence  that  the  defendant  refused  to  receive  her  back,  ^^'hat 
was  said  by^  Mrs.  Whiting  appears  to  have  reference  to  the  demand  for  an  allowance, 
and  not  to  her  return.  [Tindal  C.  J.  The  defendant  does  not  answer  the  letter. 
Surely  he  would  have  said  something  if  he  had  meant  his  wife  to  come  back.  I  think 
his  silence  speaks  more  loudly  than  what  the  woman  said.  It  is  venr  slight  evidence 
certainly ;  but  it  is  some.}  The  contract^  if  any  existed,  had  begun  before  the  letter 
was  written. 

Tindal  C.  J.  I  think  that  the  direction  of  the  imdersheriff  was,  perhaps,  not 
pointed  enough  for  the  jury  to  understand  its  bearing;  and  that  the  case  shouM  go 
down  for  a  new  trial  upon  the  ground  of  misdirection. 

Per  curiam.    Rule  absolute. 
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[628]   Greenwood  p.  Rothwell.    May  10,  1843. 


[S.  C.  6  Scott,  N.  R.  670 ;  12  L.  J.  C.  P.  259.  In  Chancery,  6  Beav.  493.  Referred  to, 
MaUgomery  v.  Montgomery,  1845,  8  Ir.  Eq.  B.  750.  Discussed,  Woodhmse  t.  Serride, 
1865,  1  K.  &  J.  364.] 

Devise  of  realty  to  A.  "  for  and  during  the  natural  life  of  the  said  A. ;  and  from  and 
after  his  decease  unto  all  and  every  the  issue  of  the  body  of  A.,  share  and  share 
alike,  as  tenants  in  commou,  and  the  heirs  of  such  issue : " — Held,  that  A.  took  an 
estate  for  life  only. 

The  foUowine  case  was,  by  order  of  Lord  Langdale  Master  of  the  Bolls,  bearing 
date  tJie  22d  of  November,  1842,  submitted  for  the  (rainion  of  tiiis  court : — 

John  Mitchell,  late  of  Clayton,  in  the  parish  of  Bradford,  in  the  county  of  York, 
yeoman,  deceased,  being  at  the  date  and  execution  of  his  will  hereinafter  mentioned, 
and  thence  until  and  at  the  time  of  his  decease,  seised  of  certain  lands  and  heredita- 
ments situate  at  Clayton,  in  fee-simple,  made  and  published  his  last  will  and  testament 
in  writing,  duly  executed  and  attested  as  then  by  law  required  for  the  devise  of  free- 
hold estates,  and  bearing  date  the  6th  of  September,  1811,  whereby,  after  certain 
other  devises  and  bequeste,  he  gave  and  devised  the  said  hereditaments  in  the  words 
following : — 

"And  I  also  give  and  devise  unto  Jonas  Greenwood,  the  son  of  my  late  brother- 
iu-law  Joseph  Greenwood,  all  my  lands  and  hereditaments  situate  in  Clayton  aforesaid, 
and  now  in  Uie  occupation  of  John  Mortimer,  and  also  all  other  my  messuages,  cottages, 
lands  and  tenements  situate  in  Clayton  aforesaid,  for  and  during  the  natural  life  of 
the  said  Jonas  Greenwood ;  and  from  and  aiter  his  decease,  I  give  and  devise  the  same 
premisesi  unto  all  and  every  the  issue  of  the  body  of  the  said  Jonas  Greenwood  share 
and  sharB  alike,  as  tenants  in  common,  and  the  heirs  of  such  issue." 

The  testator  died  without  having  revoked  or  altered  his  said  will. 

The  said  Jonas  Greenwood  thereupon  became  seised  of  the  said  devised  premises 
as  devisee  thereof  under  the  said  will ;  and  by  indentures  of  lease  and  release,  bearing 
[629]  date  the  13th  and  Hth  of  March,  1823,  conveyed  these  premises  to  Abraham 
Tempest,  his  heirs  and  assigns,  and,  in  pursuance  of  a  covenant  for  the  purpose  con- 
tained in  the  said  indenture  of  release,  levied  a  fine  sur  conusance  de  droit  come  ceo, 
&&,  with  proclamations,  to  the  said  Abraham  Tempest  and  his  heirs,  of  the  said 
premises. 

The  defendants  claimed  under  the  said  Abraham  Temi>e8t 
The  said  Jonaa  Greenwood  died  leaving  children. 

The  plaintiflls,  as  the  surviving  children,  and  as  the  heir«t-law  of  one  of  them 
deceased,  claimed  the  premises  under  the  will. 

The  question  for  the  opinion  of  the  court  is,  what  estate  did  Jonas  Greenwood  take 
in  ihe  devised  premises  under  the  will  1 

The  court  and  parties  to  be  at  liberty  to  refer  to  any  other  parts  of  the  will  on  the 
argument  of  the  case  (a). 

The  case  was  argued  on  Wednesday,  the  10th  of  May. 

Byles  Serjt.  (with  whom  was  J.  Turner)  for  the  plaintiffs.  Jonaa  Greenwood,  the 
devisee,  took  an  estate  for  life  only.  The  words  "  issue  of  the  body  "  in  the  devise  are 
words  of  purchase  and  not  of  limitation ;  and  the  plaintifTs,  as  the  children  of  the 
tenant  for  life,  take  the  fee  as  tenants  in  common  in  remainder.  This  construction, 
which  there  is  no  role  ai  law  to  defeat,  effectuates  the  plain  intention  of  the  testator 
who  expressly  devises  the  estate  to  Jonas,  for  and  during  his  natural  life.  This  shews 
the  termination  of  his  estate,  and  the  following  word :  "  from  and  cJter  his  decease  " 
shew  the  commencement  of  another  estate.  The  defendants  will  contend  that  the 
devisee  took  an  estate  tail,  and  applying  [630]  the  rule  in  Shelley^s  com  (1  Co.  Rep. 
88,  93),  they  will  make  the  words,  "for  and  during  the  natural  life  of  the  said  Jonas 
Greenwood  "  of  no  avail ;  they  must  also  expunge  the  words,  "  share  and  share  alike 
as  tenants  in  common,  and  the  heirs  of  such  issue."  The  latter  words  would  be 
niperfluous  or  repugnant  if  an  estate  tail  had  been  previously  given.  They  were 
intended  to  dispose  of  the  whole  estate,  which  it  was  the  manifest  intention  of  the 
testator  to  do ;  but  the  construction  contended  for  on  the  other  side  would  leave  the 

(a)  The  other  puts  of  the  will  threw  no  Uj^t  on  the  devise  in  question. 
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fee  undisposed  of.  In  order  to  give  a  meaning  to  the  words,  "  all  and  every  the  issae," 
the  defendants  must  adopt  the  doctrine  of  cy  pres,  and  contend  that  they  must  meao 
"all  and  every  the  issue  successively."  There  is  no  case  in  which  the  word  "issue" 
has  been  held  to  be  a  word  of  limitation,  where,  as  in  this  case,  there  were  also  words 
of  division  and  distribution — such  as,  "share  and  share  alike,  as  tenants  in  oommon" 
— or  superadded  words  of  limitation — as  "  heirs  of  such  issue  "or,  where  there  was  do 
limitation  over.  The  devise  over  is  to  the  "  issue  of  the  body  "  of  J.  6.,  not  to  tiie 
"  heirs  of  the  body,"  which  prim&  facie  are  words  of  limitation ;  nor  to  the  "  children," 
which  is  a  word  of  purchase.  "  Issue  of  the  body  "  is  an  intermediate  expression  whidi 
may  be  interpreted  either  way,  so  as  best  to  carry  out  the  intention  of  the  testator. 
Lees  V.  Mosley  (1  Younge  &  Col.  589),  and  the  cases  there  cited  of  Hockley  v.  Mav^f 
<1  Ves.  jun.  143,  3  Bro.  C.  C.  82),  Doe  drnn.  Cole  v.  Goldsmith  (7  Taunt.  209,  2  Mareh. 
517),  and  Loddington  v.  Kime  (1  Salk.  224,  1  Lord  Raym.  203),  are  distinct  authorities 
to  shew  this  flexible  quality  of  the  word  "  issue."  Even  if  the  words  had  been  '*  heire  " 
(instead  of  issue)  "of  the  body"  still  the  devisee  would  have  taken  only  an  estate  for 
[631]  life,  according  to  Doe  dem.  L(mg  v.  Laming  (2  Burr.  1 100) ;  which  has  never  hem 
overruled,  though  its  authority  is  certainly  doubted  in  Jarman  on  Wills  (page  287). 
But  the  present  case  is  much  stronger.  Jemn  v.  fFright  (2  Bligfa,  1,  overruling  I/oe 
dem.  Wright  v.  Jesstm,  6  M.  &  &  95),  md  Doe  dem.  SosnaU  t.  Htaveff  (4  K  &  Q  610^ 
per  nom.  Sagnall  r.  Harvey,  7  D.  &  B.  78),  will  be  relied  upon  for  the  defendants,  u 
shewing  that  words  of  distribution  are  not  sufficient  to  defeat  the  rule  in  SheUe^s  ease ; 
but  in  the  former  case  the  devise  over  was  to  the  "  heirs  of  the  body  "  of  ^e  firat 
devisee ;  and  in  both  cases  there  were  no  words  of  superadded  limitation,  and  there 
were  limitations  over.  The  presence  or  absence  of  a  limitation  over  has  always  been 
considered  material  as  assisting  in  the  construction  of  a  will  And  it  is  reasonable 
that  it  should  be  so.  If  the  testator  limits  over,  it  is  strong  to  shew  that  he  intended 
to  give  only  an  estate-tail.  If  he  does  not  it  is  equally  strong  to  shew  that  he  inteuded 
to  give  the  whole  estate.  If  the  words  at  the  end  of  the  present  devise  had  been  "  the 
heirs  of  the  body  of  such  issue,"  instead  of  simply  "  the  heirs  of  such  issue,"  some 
difficulty  might  have  arisen,  as  the  plaiutiiis  then  must  have  asked  the  court  to  imgly 
cross  reniainaers. 

Channell  Ser^t.  (with  whom  was  W.  Rogers)  for  the  defendants.  The  fiist  devisee 
took  an  estate-tail.    It  is  impossible  to  give  effect  to  all  the  words  in  the  devise.  Some 

are  repugnant  and  others  inoperative.  The  words  "  issue  of  the  bod}'^ "  must  be  taken 
as  nomen  collectivum.  Prima  facie  they  import  an  estate  tail ;  and,  as  observed  by 
Thurlow  C.  in  Hockley  v.  Mawbey,  they  are  perhaps  the  aptest  which  can  be  used  to 
introduce  such  estate.  The  testator  here  does  not  devise  to  his  relations  by  [632] 
blood.  His  object  is  to  benefit  Jonas  Greenwood,  and  his  issue,  and  that  the  estate 
should  revert  to  his  own  right  heirs,  but  not  till  the  failure  of  such  issue.  The  word 
"  issue "  is  to  be  taken  in  an  indefinite  sense,  as  a  word  of  limitation  ;  for  if  Jonaa 
Greenwood  took  only  an  estate  for  life,  and  had  children,  who  had  issue,  and  the  children 
died  during  the  life  of  the  testator,  the  grandchildren  would  take  nothing,  as  they  could 
only  take  by  way  of  remainder,  and  the  estate  would  have  lapsed ;  but  aooording  to 
the  construction  contended  for  on  the  part  of  the  defendants,  the  grandchildren  would 
take  an  estate-tail.  [Maule  J.  Accoraing  to  your  view,  the  same  construction  would 
follow  if  Jonas  Greenwood  died,  living  the  testator,  when  the  whole  estate  would 
lapse.]  The  argument  is  only  intended  to  shew  that  the  object  of  the  testator  was,  to 
benefit  the  issue  indefinitely,  and  not  the  children  merely.  The  ground  of  the  decisioB 
in  Hockley  v.  Maiobey  was,  that  there  was  a  power  of  appointment  to  distribute  the 
shares,  shewing  that  the  objects  of  his  bounty  were  not  intended  to  take  as  tenants  in 
tail,  but  in  fee.  Doe  dem.  Cole  v.  Goldsmith  turned  upon  a  similar  point.  Doe  dem. 
Long  V.  Laming  is  inconsistent  with  the  more  recent  authorities  of  Doe  dem.  Bosnail  v. 
Hai-vey,  andJessonv.  fFright.  But  even  assuming  it  not  to  be  so,  the  peculiar  kingu^ 
of  the  will  in  that  case  will  prevent  the  »)plication  of  the  decision  as  a  general  priocipK- 
Goodrighi  dem.  Usle  v.  FvUyn  (2  Ld.  Raym.  1437,  2  Str*.  729),  mi^hi  v. 
(1  Eden,  119,  Ambl.  368),  Denn  dem.  Geering  v.  Sketdon  (Cowp.  410),  Boe  dem.  Dei^ 
V.  Grew  (2  Wils.  322.  Wilmot,  272),  Doe  dem.  Blandfotd  v.  Applin  (4  T.  R.  82),  Da* 
dem.  Webb  v.  Puckey  (5  T.  R  299),  Fravk  v.  Siovin  (3  East,  548),  Mogg  v.  ^foQg  (1  Merif- 
654),  JFard  v.  Bevil  (I  Y.  &  J.  512),  [633]  and  more  particularly  TaU  v.  Clarkil  Bbst. 
iOO),  are  authorities  for  the  defendants.  LoddingUm  v.  Kime  ia  not  reconcilaUe 
King  v.  BunheU  (1  Eden,  424,  Amb.  379). 
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^lea  Setjt  in  rej^.   TaU  t.  Clofk  is  hardly  an  authority  upon  Hkw  point 
An.  Jlswuif  V.  Sarvty  (which  ma  decndod  alter  Jetsm  v.  Wright),  ezpreisly  reoognises 
At  (Am.  Zoa^  t.  Laming  ;  where  the  words  "  heirs  of  the  body,"  wwe  held  to  be  words 

d  fimitataoQ,  upon  the  ground  that  if  they  were  construed  to  be  words  of  purchase, 
nsoy  objects  of  the  testator's  bounty  would  be  deprived  thereof.  Hie  defeadante^  in 
this  ease,  hare  failed  to  shew  that  "  issue  "  must  of  neeessity  be  a  word  of  limitation. 
Xbsf  ask,  in  effect,  that  the  whole  estate  shall  be  given  to  the  eldest  son  by  striking 
oat  (he  wmds  of  distribution. 

The  following  certificate  was  afterwards  sent : — 

**  Hiis  case  has  been  argued  before  us ;  and  we  are  of  opinion  that  Jonas  Greenwood 
toA  an  estate      life  in  ute  devised  {n^mises  under  the  will  of  John  Mitchell 

"N.  C.  TiNDAL.       W.  H.  MAXrtJt 

"T.  Ebskinb.        C.  Cresswkll.'' 


[684]  Haioh  «l  Jombb.   lf»y  11, 1843. 

[S.  C.  6  Scott,  N.  E.  696 ;  1  D.  &  L.  81.] 

In  Jsnnary  1836  the  defendant  wm  ohfuged  in  execution  for  611.  148.  On  the  1st  of 
October  1838  the  1  &  3  Vict  o.  110,  came  into  opOTation.  The  plaintiff  havine 
afterwards  died,  «id  hie  widow  having  taken  out  adnumstrataon,  A.,  who  had  acted 
as  attorney  for  the  pluntiff,  commenced  proceedings  in  the  insolvent  court  to  obttun 
a  vesting  order  upon  the  defendant's  estate,  under  sect  36.  The  defendant  sent  B. 
^an  attorney)  to  A.  to  endeavour  to  effect  a  compromise.  A.  claimed  851  5e,  2d. 
udnding  a  claim  for  interest  at  4  per  cent  upon  the  judgment,  from  the  time  it 
was  entered  up^  under  sect  17.  It  was  ultimately  agreed  between  A.  and  R,  that 
the  defendant  should  be  discharged  upon  payment  of  801.,  which  agreement  was 
carried  into  effect  The  court  refused  to  compel  A.  to  refund  the  sum  of  18L  6s., 
^  floroeas  bOTOod  tike  sum  for  which  the  defendant  was  taken  in  execution,  it  having 
been  paid  under  a  compromise. — Query,  if  the  defendant  was  strictly  liable  to  pay 
any  interest  on  the  judgment  % — Semble  (per  Coltman  J.)  if  the  administratrix  had 
ravived  the  judgment  by  sci.  fa.  she  would  have  been  entitled  to  intereat  from  tiie 
eommenoement  of  the  act — ^The  rule  called  upon  A.,  "as  the  attorney  tor  the  said 
riaintifl^"  to  refund  the  money :  Held  sufficient  notwitiurtanding  the  plaintiff  had 
died  before  A.  received  the  money. 

On  the  16th  of  June  188fi,  the  plaintiff  obtained  judgment  against  the  defendant 
lor  61L  14^  In  Janoaty  1836  w  defendant  was  takoi  in  ezecntion  thereon.  In 
Jaaoaiy  1843  tibe  defendant  endeavoured,  through  a  ftiend,  an  attorney,  to  effect  a 
compromise  with  Mr.  Hewson,  the  plaintiff's  attorney,  who  not  only  refused  to  receive 
less  than  full  amount  for  which  the  defendant  was  charged  in  execution,  but  also 
daimed  to  be  entitled,  under  the  1  &  2  Vict  c.  110,  s.  17  (a),  to  4  per  cent  interest 
on  the  judgment  from  the  time  of  entering  it  up ;  and  he  threatened  that  unless 
hk  danumd  were  complied  with,  he  would  take  proceedings  in  the  insolvent  debtors' 
eooit  for  iha  purpose  of  obtaini^  a  vesting  [636]  order  against  the  defendant  under 
SBct  36  of  the  same  statute.  The  amount  so  daimed  by  the  .pluntiff's  attorney  for 
debt  ooate  «sd  interest  was  8&L  5b.  2d. ;  and  it  was  ultimately  arranged  between  the 
attamqya  who  acted  for  the  partiee  that  Ihe  defendant  should  be  disch^ied  from 
cnafeody  txpoa  paymoit  d  SOL ;  which  anangement  waa  carried  into  effiMOt  on  the  18th 
c{  Vikmry,  (a  the  6th  erf  March  f <^wing  a  summons  was  taiken  out  oa  the  part 
of  the  defendant  calling  upon  "  Mr.  Hewson,  the  attcmiey  for  the  said  plaintiff,  to 
dMw  cause  why  he  should  not  refund  the  sum  of  181  6s.,  being  the  access  over  the 
mm  for  whi^  jndgmoit  had  hem  obtained,  together  with  costs.   On  the  11th  the 

(a)  The  act  received  the  royal  assent  on  the  let  October  1838. 
MBt.  17  enacts  "that  every  judgment  debt  shall  carry  interest  at  the  rate  <A  41. 
par  oeDtnm  per  annum  from  the  time  of  entering  up  the  judgment  or  from  the  time 
o<  the  eommenoement  erf  this  act  in  cf^ses  ot  jw^inunts  wn  entered  up  and  not 
mtryiag  hitarert,  until  the  aame  shall  be  satianed,  and  anoh  intereit  may  be  levied 
a  writ  of  ezeenticm  on  took  judgment" 

a  p.  xn.— 23» 
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Bummons  vas  heard  before  Lord  Abinger  G.  B.,  uid  dimussed ;  bat  time  was  givai 
to  enable  f^e  defendant  to  apply  to  tlie  court, 

Bompaa  Serjt,  on  a  former  day  in  this  term,  obtained  a  rule  niri  to  the  same  eSert 
as  the  summons. 

^les  Serjt  now  shewed  oanse,  upon  an  affidavit  by  Mr.  Hewson,  whidi  ststsd 
that,  having  discovered  that  the  defendant  had  become  entitled  to  oertain  mpeit^ 
by  t^e  deaui  of  a  sister,  the  deponent  had  commenced  |ni>oeedingB  in  the  rasorrait 

debtors'  court  to  obtain  a  vesting  order,  which  was  suspended  in  coiuequenoe  of  the 
negotiation  for  a  compromise ;  and  that  the  payment  of  the  801.  was  the  result  of  an 
agreement  between  the  deponent  and  the  attorney  acting  on  the  part  of  the  defendant 
which  was  entered  into  after  a  full  discussion  upon  the  facts  and  law  of  the  case,  and 
after  reference  to  the  statute  and  Tidd's  Practice  on  the  subject  It  was  also  stated 
that  the  plaintiff  had  died,  and  letters  of  administration  had  been  granted  to  his  widow 
before  the  arrangement  in  question  was  carried  into  effect. 

The  learned  serjeant  took  a  preliminary  objection  [636]  that  Mr.  Hewson,  at  the 
time  the  negotiation  was  entered  into,  was  not  the  attorney  for  the  plaintiff  Ha^ 
who  was  then  dead,,  ajui  therefore  that  the  rule  which  was  founded  upon  affidavit! 
entitled  in  the  cause,  and  which  called  upon  Mr.  Hewson,  as  the  plaintiff's  attcnuy, 
to  refund  the  money,  could  not  be  enforced.  [Goltinan  J.  Does  the  fact  of  descrilm^ 
him  as  the  pkuntw*s  attorney  render  him  not  liable,  if  the  affidavits  shew  that  be 
is  BO !]  He  did  not  receive  the  money  as  Haigh's  attorney.  [Tind^  C.  J.  He  hu 
received  t^e  proceeds  of  the  action  as  an  attorney  of  this  court.  Unless  he  is  ao 
bound  up  with  the  misdescription  that  we  cannot  see  oiu*  way,  siuvly  we  ought  to  go 
into  the  merits  of  the  question.]  The  widow  might  have  had  a  scire  facias  to  revive 
the  judgment    (He  was  then  stopped  by  the  court) 

£ompas  Serjt,  conta:^  The  rule  calls  upon  Mr.  Hewson,  by  name,  to  refund  the 
money  which  it  is  alleged  he  has  improperly  received.  [Erskine  J.  He  has  received 
it  under  an  agreement  between  Mrs.  miigh  and  the  defendant  Tindal  C  J.  Hw 
objection  is,  that  the  money  was  paid  to  him  as  the  attomej^  for  Mrs.  Haigh.1  It  is, 
&t  beat)  a  mere  technical  objection.  [Tindal  C.  J.  No;  it  goes  to  the  substance. 
The  defendant  or  his  agent  must  have  known  that  Haigh  was  dead,  imd  that  Hemoo 
was  acting  for  the  widow.]  He  must  have  given  the  defendant  a  discha^  in  this 
cause.  [Byles  Serjt.  That  does  not  appear  from  t^e  affidavits.  Tindal  C.  J.  The 
question  is,  whether  the  rule  should  not  have  brought  Mrs.  Haigh  here,  as  the  proper 
party.]  It  does  not  appear  that  Hewson  has  paid  over  the  money  to  her.  The 
defendant  might  have  brought  an  action  against  him  alone.  [Tindal  C.  J.  Wwkl 
that  be  so,  if  the  money  was  paid  under  an  agreement,  as  here,  for  the  use  of  anothert] 
It  is  submitted  that  the  action  would  lie  before  the  money  was  actually  paid  over. 
As  ([637]  if  money  were  paid  under  duress  of  imprisonment  to  a  porfy  authorised  to 
receive  it  for  another.  [Tindal  C.  J.  referred  to  Stephens  v.  Badcoae  (3  R  &  Ad.  354), 
■where  it  was  held  that  an  attorney's  clerk  who  had  rec^ved  money  on  aecoont  erf  his 
master  was  not  liaUe  to  the  party  who  paid  it  for  money  had  and  received;  inasmnd 
as  the  derk  was  accountable  for  money  to  his  master.]  An  sAAomey  stands  io  a 
diffsrent  rela1a(m  to  his  dient  from  that  at  a  derk. 

Byles  Serjt.  was  then  cidled  upon  to  shew  cause  upon  the  merits.  Both  sides  wen 
in  error  as  to  the  claim  for  interest  The  defendant  was  liable  to  pay  it — not  from 
the  time  of  entering  up  the  judgment — ^but  from  the  commencement  of  the  act  Bat^ 
in  point  of  fact,  the  181.  Gs.  was  not  paid  in  respect  of  interest,  bat  as  a  compromise 
in  respect  of  the  proceedings  in  the  insolvent  court,  and  for  other  e^enses ;  aad  that 
was  the  ground  of  the  dismissal  of  the  summons  by  Lord  Abingw. 

Bompas  Serjt  The  money  was  paid  under  duress,  and  thoefore  the  agreement 
was  not  binding.  Mr.  Hewson  had  no  right  to  chai^  for  any  ezpoisea.  Even 
Assuming  that  the  defendant  was  liable  to  pay  interest  upon  the  judgmwt  from  the 
passing  of  the  a/sb,  Mr.  Hewson  has  received  something  more  tlwn  that  sum  wmU 
-amount  to.  But  no  interest  at  all  was  due.  The  judgment  was  satisfied  nhea  the 
defendant  was  taken  in  execution.  He  was  in  custody  for  a  judgment  which  did  not 
•bear  interest  at  the  time  the  statute  was  passed.  Its  provisirais  tvpfAy  only  to  oases 
where  a  judgment  is  outstanding  and  unsatisfied.  If  the  debt  had  been  paid  originaUy 
upon  the  judgment,  it  clearly  would  not  have  borne  interest  [Maule  J. 
could  not  have  been  a  scire  facias  to  revive  the  judgment  if  the  debts  had  [638]  hen 
jnid ;  if  it  had,  there  might  have  been.]   At  all  events  the  defendant  ought  not  to 
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pay  the  coets  of  this  application.  It  is  not  in  the  nature  of  an  appeal  from  Lord 
Abua£ar*8  deGiisi<Hi,  as  his  lordship  gave  the  defendant  time  to  ^plj  to  the  court. 

liQfDAL  C.  J.  It  does  not  appear  to  me  that  any  undue  adTantage  has  been 
talnn  at  the  defendant  in  this  case.  Each  party  was  reinreeented  by  an  attorney. 
Hiey  consult  books ;  put  their  own  conBtracti<m  upon  the  statute ;  and  come  to  a  specific 
agreement.  I  do  not  think  it  at  all  clear  that  an  action  for  money  had  and  received 
mmld  lie  under  such  circumstances.  It  may  have  been  a  great  object  to  the  defen- 
dant to  avoid  the  process  of  the  insolvent  debtors'  court.  I  cannot  see  any  reason 
Thy  we  should  set  aside  the  agreement  The  rule  therefore  must  be  discharged 
vitii  costs. 

GOLTHAN  J.  I  am  of  the  same  opinion.  The  money  was  pud  under  an  arrange- 
ment which  was  the  result  of  full  deliberation.  It  is  not  neceesaiy,  therefore,  to 
iDqmre  whether  the  defendant  was  strictly  liable  to  pa^  interest  upon  the  judgment ; 
though  I  am  not  prepared  to  say,  if  the  administratnz  had  issued  a  seire  facias  to 
revive  the  judgment,  that  she  would  not  have  been  entitled  to  interest  from  the  tima 
<rf  t^  commencement  the  1  &  2  Vict,  c  100.  The  defendant  might  have  paid  the 
nHney  under  jHtitest,  if  he  had  wished  to  raise  the  question  as  to  his  liability. 

Grseine  J.  I  am  of  the  same  opinion.  I  think  there  was  no  duress  or  fraud  in 
the  case.  The  defendant  may  have  thought  himself  bound  in  conscience  to  pay  the 
interest  on  a  sum  of  money  which  had  been  justly  dne  to  the  plaintiff's  estate  for  so 
long  a  time.  At  all  eveuts,  the  defendant  had  entxiisted  the  arrangement  to  a  friend, 
a  professional  man,  who,  after  mature  [639]  delibwation  with  the  party  who  had  been 
the  plaintifiTs  attorney,  and  with  full  knowledge  of  all  the  facts,  came  to  the  agreo- 
nent  under  which  the  money  was  paid. 

Maulk  J.  I  quite  agree  that  this  was  a  reasonable  agreement  and  compromise 
between  the  parties ;  and  that  the  dismissal  of  the  summons  by  Lard  Abinger  was 
correct 

Rule  discharged,  vitii  coats. 


Abiiahah  Borbadaile,  Executor,  &c.,  v.  Sm  Claudius  Stephen  Huntsb,  Babt. 

May  11,  1843. 

[&  a  5  Scott,  N.  B.  418;  12  L.  J.  C.  P.  225;  7  Jur.  443.    Referred  to, 
Taubman  v.  Padjic  Steam  Navigaiim  Com^y,  1872,  26  L,  T.  704.] 

A  life  policy  of  insurance  contained  a  proviso  (inter  alia)  t^iat  in  obm  "the  amured 
should  die  by  his  own  hands,  or  by  the  hands  of  justice,  or  in  consequence  (rf  a 
duel,  "  the  policy  should  be  void."   The  assured  threw  himself  into  the  Thames  and 

was  drowned.  Upon  an  issue  whether  the  assured  died  by  his  own  hands,  the  jury 
found  that  he  "  voluntarily  threw  himself  into  the  water,  knowing  at  the  time  that 
he  should  thereby  destroy  his  life,  and  intending  thereby  to  do  so ;  but  that  at  the 
time  of  committing  the  act  he  was  not  capable  of  judging  between  right  and 
wrong:" — Held  (Tindal  C.  J.  dissentiente),  that  the  policy  was  avoided,  as  the 
jMttviso  included  all  acts  of  voluntary  self  destruction,  and  was  not  limited  by  the 
accompanying  provisoes  to  acts  of  felonious  suicide. 

Covenant  by  the  executor  of  the  Rev.  William  Borradaile,  upon  a  policy  of 
utsurance  effected  by  the  London  Life  Association  (of  which  society  the  defendant 
and  George  Dorrien,  since  deceased,  were  two  of  the  trustees)  upon  the  life  of  the 
deceased  W.  B.  for  the  payment  of  lOOOL  within  three  months  after  proof  of  his 
death.  Averment:  of  regular  payment  of  the  premium  and  performance  of  all 
eovenaots  nod  otmditioiiB  on  the  part  of  the  deceased ;  that  he  died  on  the  16th  of 
Feluruaiy  1838,  of  which  notice  was  given  to  the  society.  Breach,  non-payment. 
PRrfert  of  letters  testamentary. 

Hea,  eraving  OTer  of  the  policy,  which  was  dated  30th  of  May  1828,  and  witoessed 
that,  whereas  the  Rev.  [640]  W.  B.,  jun.,  vicar  of  Wandsworth,  had  agreed  to  become 
a  member  of  the  society  called,  &c.,  according  to  a  deed  of  settlement  bearing  date, 
^ ;  and  whereas  the  said  society  had  agreed  to  assure  to  W.  B.  the  sum  of  lOOOL, 
to  be  paid  to  his  executors,  &c.,  after  his  decease,  at  the  annual  premium  of  331.  15s. : 
it  then  stated  the  payment  of  the  first  premium  by  W.  B.,  and  his  agreement  to  pa^ 
tile  iimual  irenuum  in  every  succeeding  year.   The  tru3teea  then  covenanted  that  if 
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the  assured  should  continue  to  pay  the  premium,  and  should  well  and  truly  perfom 
and  keep  all  covenants,  conditions,  &a  contained  in  ike  said  deed  of  settlement,  asA 
all  orders,  rules,  &c,  made  at  any^  s^neral  court  of  the  society,  they,  or  t^e  trustees 
for  the  time  being,  coTenanted,  within  three  oalendar  months  after  jnoof  of  tlw  deith 
oi  the  assured,  to  pay  to  hia  executors,  &e.,  the  sum  of  lOOOL  : — "  {fforkled,  and  it  is 
hereby  declared  to  be  l^e  true  intent  and  meaning  <tf  thu  pcdi^  <tf  asBuraocei,  and  Oe 
same  is  aocwted  by  the  said  assured  upon  these  express  oondxtiona^ — thalb  in  case  tiie 
assured  shall  die  upon  the  seas  (except  in  such  passages  as  are  allowed  by  the  roles  of 
the  society),  or  go  oeyond  the  limits  of  Europe,  or  enter  into  or  engage  in  any  nsval 
or  military  service  whatsoever,  unless  licence  be  obtained  from  a  court  ai  directon  d 
the  said  society,  or  shall  die  by  his  own  hands,  or  by  the  hands  of  justiGe,  or  in  con- 
sequence of  a  duel,  or  if  the  age  of  the  said  assured  does  now  exceed  thirty-six  ycexi, 
or  if  the  sud  assured  be  now  afiEUcted  with  any  disorder  which  tends  to  the  8faortemiu[ 
€i  or  if  a  certain  declaration  bearing  date  the  2Bth  day  of  May  instant,  made  m 
signed  by  or  on  behalf  oi  the  assured,  and  forming  the  baus  of  tJte  contract  between 
the  said  assured  and  the  society  contains  any  untrue  averment, — this  poliqy  shaO  be 
void."  Signed  by  Geoige  Dwrien,  and  the  defendant  The  plea  tnen  ocmtinned 
thus : — "that  true  it  is  that  the  said  W.  R  died  as  [641]  in  said  deekiatioo 
mentioned ;  but  that  the  said  W.  B.,  after  the  making  <sthe  said  instrument  or  poHey 
of  assurance,  to  wit,  on  die  16th  da^  of  Felmiary  A.D.  1838,  so  died  by  hia  own  hands, 
whereby  the  said  instarument  or  policy  of  assurance  becune  void."  VerificatatML 

Beplication,  that  the  said  W.  K  did  not  die  by  his  own  hands,  modo  et  iomk; 
upaa  which  issue  was  joined. 

The  cause  was  tried  before  Erskine  J.  at  the  London  sittings  after  Michadnus 
term,  1841 ;  when  it  was  proved  on  the  part  of  the  defendant,  t£at  on  the  night  of 
the  16tfa  February  the  deceased  threw  himself  from  Vauxhall  Bridge  and  was  drowned ; 
and  it  was  contended  that  it  was  not  competent  to  the  plaintiff  to  go  into  any  question 
as  to  the  insanity  of  the  deceased,  inasmuch  as  if  his  death  was  in  fact  oocuioDed  li;;' 
his  own  hand  or  act  the  policy  was  void,  and  that  it  was  immaterial  whether  he  ns 
saoe  or  insane.  On  the  part  of  the  plaintiff  it  was  argued  that  t^e  real  question  to  be 
tried  was,  whether  the  deceased  had  committed  suicide,  such  being  tbe  sense  of  dw 
words  "  shall  die  bv  bis  own  hands ; "  and  that  the  question  to  be  considered  ma, 
whether  the  assurea  was  or  was  not  in  a  sane  state  of  mind  at  the  time  he  committed 
the  act ;  or,  in  other  words,  that  it  must  have  been  the  intentional  act  of  a  saoe  mu 
having  the  control  of  his  will,  to  bring  it  within  the  condition  in  the  policy. 

The  learned  judge  exprewed  his  opinion  that  if  the  deceased's  mind  was  so  far 
gone  that  he  did  not  know  the  consequences  of  the  act  and  the  mind  was  not  monng 
to  the  act,  it  was  not  within  the  proviso ;  but  his  lordship  said  that  in  case  tiiis  mi^t 
not  be  tiie  true  constaniction  of  the  proviso,  the  question  had  better  be  sulnnitted  to 
die  juiy  in  botii  points  of  view  so  as  to  avoid  the  expense  of  another  trial;  and  hs 
suggested  the  following  mode  of  leaving  the  questions : — 

"Brst:  Did  the  deceased  wilfully  cast  himself  into  [642]  the  water  with  tbe 
inteutiini  ol  destrqyine  his  life,  knowing  it  at  the  time. 

"Secondly :  whether  at  the  time  he  was  in  such  a  state  of  mind  that  he  was  not 
a  morally  responsible  or  accountable  being," 

This  arrangement  having  been  assented  to  by  t^e  counsel  on  both  sidee,  the  caoifr 
mt>ceeded ;  am  a  great  deal  of  eridoioe  was  {wodooed  to  shew  the  inssoitgr  of  tbe 
deoeased. 

The  leuned  judge  in  summing  up  told  the  jui^  that  the  questicm  they  had  to 
decide  was,  whether,  acoordine  to  the  meaning  of  this  policy,  the  Bev.  Mr.  Bwndaile 
had  died  by  his  own  hands,  in  his  (the  judge's)  ojmiicHi  the  true  ouistniction  of  the 
instrummt  was, — ^that  if  the  assured  by  his  own  act  intentionally  destioyed  his  on 
life,  and  that  he  was  not  «ily  otmsmous  of  the  {ffobaUe  oonseqnenoes  erf  the  ac^  bat 
did  it  fOT  die  express  purpose  of  destiroyinff  himself  vidantarpT,  haviiw  at  the  Ihm 
■affident  mind  to  will  to  destroy  his  own  Ine — dw  oasa  vonld  be  hcoo^t  witUn  tfes 
condition  of  tiie  poliOT.   But  if  he  was  not  in  a  state  of  mind  to  know  the  ooosS' 

nices  of  the  act,  then  it  would  not  oome  widiin  the  condition.  Tlie  jmy  woaU 
say,  therefore,  whether  aooording  to  the  evidence,  the^  were  amtijfi^  that  tt* 
deoeased  cune  to  his  death  by  his  own  voluntary  act,  lowing  at  the  time  what  the 
consaquenoe  of  it  would  be— that  is,  whether  he  threw  himseU  into  the  water  for  tb» 
purpose  oi  destroying  his  life^  being  in  a  state  of  mind  to  will  to  do  so:  and  nsx^ 
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vfaether,  at  ihe  time  of  destroying  his  life,  he  was  capable  of  distinguishing  between 
right  and  wrong,  so  as  to  be  a  morally  responsible  agent 

The  jury,  after  retiring  returned  the  following  verdict:  "That  Mr.  Borradaile 
threw  himseU  from  the  bridge  into  the  water  with  the  intention  of  destroying  life ; 
and,  previous  to  the  said  act,  there  is  no  evidence  of  insanity."  [643]  This  finding 
not  being  considered  satasfactoty  by  the  learned  judge  as  not  indicating  the  state  en 
the  assared's  mind  at  the  time  he  committed  the  act  in  question,  the  jury  again  retired, 
*nd  then  returned  their  verdict  in  these  words : — "  That  Mr.  Borradaile  voluntarily 
threw  hhnself  from  the  bridge  with  the  intention  of  destroying  life ;  but  at  the  time 
of  oommittinx  the  aet,  he  was  not  capable  of  judging  between  right  ukd  wrong.** 

It  wsB  Bobmittod  by  the  plaintas*s  counsel,  that  tiiis  was  in  subatanoe  a  verdict 
iat  tiie  phuntafil  The  judge,  however,  thought  t^e  verdict  had  better  be  entered  pro 
fomft  for  the  defendant ;  with  liberty  for  the  plaintiff  to  move  that  it  be  entered  for 
him,  with  1177L  damages,  which  were  assessed  by  the  jury ;  being  the  10001.  insured 
by  the  policy  with  interest  thereon  at  9  per  cent  from  the  Ist  of  July  18SB,  when  tiie 
money  became  payable  according  to  the  stipulation  of  the  policy. 

In  Hilary  term,  1842,  Sir  Thomas  Wilde  Serjt  obtained  a  rule  nisi  to  set  aside 
the  verdict  ior  the  defendant,  and  enter  a  verdict  for  the  plaintiff  accordingly. 
He  referred  to  the  unreported  eases  of  Garrett  v.  Sareiaif{a),  ISnnear  v.  Bmra- 
dbile  (6),  and  Kinnear  v.  Nichciton  (c). 

(a)  Qarrett  v.  Barclay. — This  case  was  tried  before  Alexander  C.  R  at  the  Ijondon 
atting  after  Easter  term  1826. 

It  was  an  action  on  a  policy  of  assurance  granted  by  the  Book  Life  Assuruoe 
Office  on  the  life  of  Baniel  Rainier  for  3000L  The  policy  was  effected  in  1812. 
The  words  in  the  condition  of  the  policy  were — 

"  In  case  the  said  B.  £.  should  commit  suicide,  or  die  by  duelling  ot  the  hands 
of  joitioe,  or  upon  the  High  Seaa,  &c.,  Uie  iK^ioy  to  be  void." 

The  defendant  pleaded  that  Daniel  Rainier  had  committed  suicide,  and  the  policy 
bad  become  forfeited.  The  replication  denied  that  he  had  oommittod  suicide.  Issue 
joiiied. 

It  was  contended  by  Mr.  Jervis,  t^e  plaintiff's  counsel,  that  the  object  of  the 
proviso  was  to  guard  against  frauds  by  persons  insuring  t^eir  lives,  uid  shortly  after- 
wards preferring  death  to  benefit  their  families;  and  that  "Raima  being  insane  did 
not  commit  suicide. 

It  appeu^  that  the  assured  Daniel  Bainier  had  for  some  time  laboured  uiider 
imoity,  and  that  on  the  morning  of  the  I7th  of  March  1826,  he  was  found  drowned 
in  a  pond  of  water ;  it  further  aj^Mtared  tiiat  in  the  night  he  had  undressed  himself, 
uid  folded  and  laid  lus  clcrthes  on  tiie  batting  of  a  haystack,  and  had  walked  near 
100  yards  naked  to  tiie  pond  in  which  he  was  found ;  the  water  was  shaUow,  not  three 
feet  deep  at  tiiat  nmt;  and  he  was  found  in  the  morning,  his  back  quite  out  of  the 
water  and  his  head  niider  the  w^r,  quite  dead ;  the  fincfing  of  the  coroner's  jury  was, 
that  he  destroyed  or  drowned  himself  in  a  fit  of  insuiity.  At  the  trial  a  question  was 
raised,  whether  the  assured  had  not  ^ne  to  the  pond  to  bathe, — it  being  shewn  that 
be  was  accustomed  to  bathe, — and  died  from  apoplexy. 

The  Lord  Chief  Baron  told  the  jury  that  the  question  was,  whether  under  the 
drcnnutances  they  were  satisfied  that  Bunier  died  by  taking  measures  intending  to 
kill  himself,  or  whether  he  died  by  taking  measures  without  any  such  intention ;  that 
beyond  all  doubt  he  was  insane ;  that  it  was  suggested  tiiat  he  had  goae  to  the  pond 
to  bathe ;  and  that  was  a  questikHi  few  tiiem. 

The  jury  found  a  vwdict  for  the  plaintiff;  Umg  of  opmon  that  Boinier  did  net 
fomit  amide*. 

(b)  Smear  v.  BorradaHe. — This  was  an  aotion  upon  a  policy  for  2000L  effiwted  upon 
fahfeof  Thranas  Kinnear  with  the  Rook  Life  Assurance  Company,  containing  a  similar 

(e)  Kinnear  V.  yicHolson. — ^This  case  arose  upon  a  policy  for  40001.  effected  upon  the 
Ke«  the  same  gentleman  (Mr.  Kinnear)  with  the  National  Life  Assurance  Society, 

*  These  words  in  italics  are  taken  from  the  indorsement  on  the  brief  of  one  of  the 
<!otuuel  in  the  cause.  It  may  be  doubtful  whether  they  imply  that  the  assured  came 
to  bia  death  by  natural  causes,  such  as  apoplexy,  as  was  suggested  j  or  thats  bttng  in 
a  itate  d  insanity,  he  could  not  commit  the  crime  of  suicide. 
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[644]  Channell  Serjt  (witii  whom  was  W.  H.  WMsoti)  shewed  o«ue  in  lut 
Trinity  term  (a). 

The  question  in  this  case  is  as  to  the  meaning  of  the  [646]  term  "  dying  by  his  own 
hands."  'the  defendant  submits  that  if  Uie  (feceased,  by  ms  own  persooal  agency, 
destroyed  his  life,  intending  to  do  so,  the  poli(^  is  avoided.  The  plaintiff,  on  the 
other  hand,  insists  that,  although  the  deceased  may  have  destroyed  his  life  in  the 
manner  stated,  still  if  he  was  insane  at  the  time  or  incapable  of  distinguishing  ri^t 
from  wrong,  the  policy  is  not  avoided. 

It  is  not  contended  on  the  part  of  the  defendant  that  the  policy  would  be  avoided 
by  a  mere  accidental  destruction  of  life  by  the  party  himself ;  but  it  would  be  if 
the  act  was  done  intentionally,  even  though  circumstances  might  exist  which  would 
exempt  the  party  from  all  moral  culpabihty.  The  erpresraon  must  receive  a  reasoo- 
able  construction,  and  must  be  taken  to  mean,  if  the  party  shall  die  by  his  own  act 
The  effect  of  the  verdict  is,  t^at  the  deceased  threw  himself  off  the  bridge,  knowing 
that  he  should  thereby  desteoy  life,  and  intending  so  to  do ;  bat  it  relieves  him  from 
all  imputation  of  crime,  inasmuch  us  he  could  not  at  the  time  distinguish  between 
right  and  wron^.  The  verdict  shews  a  consciousness  of  the  act  and  its  consequeDcea, 
but  no  culpabihty.  But  all  inquiry  as  to  criminality  is  besides  the  present  qaestion. 
If,  under  similar  circumstances,  Mr.  Borradaile  had  destroyed  the  life  of  another 
person,  and  the  f646]  issue  had  been  whether  such  person  had  died  by  the  hands  of 
Mr.  Borradaile,  it  would  surely  not  have  been  necessary  in  order  to  support  the  issue 
to  shew  that  the  act  by  which  the  party  came  to  his  death  was  criminal.  Nor  is  it 
necessary  for  the  defendant  to  argue,  that,  if  an  assured  had  come  to  an  accidental 
death  by  his  own  hands — as  if  a  man,  having  been  blooded,  should  in  a  state  d 
delirium  tear  off  the  bandages  and  bleed  to  death,  or  should  by  mistake  take  a  wrong 
medicine  and  die  in  consequence — ^in  such  case  the  policy  would  be  avoided 
^Tindal  G.  J.  If  it  were  so  indeed  no  policy  would  be  worth  much.]  But  here,  (here 
IS  a  voluntary  act  producing  death,  with  a  Knowled^  and  intention  that  it  should  do 
so.  The  contract  which  the  defendant  has  entered  into  is  to  pay  a  sum  of  money  cn 
the  death  of  a  certain  party,  provided  it  does  not  happen  in  a  particular  way.  It 
may  be  argued  on  the  other  side  that  the  self  destruction  of  the  deceased  was 
occasioned  by  disease,  and  that  disease  is  a  peril  insured  against.  But  that  is  not  m. 
Death  is  the  only  event  that  is  insured  against — an  event  which  is  certain,  thon|^ 
the  time  at  which  it  may  occur  is  not  so.  It  is  not  necessary  to  contend  that,  if 
mental  disease  accelerated  or  even  conduced  to  death,  the  policy  would  be  avoided, 
provided  the  death  were  not  caused  by  the  personal  agency  of  the  assured.  It  is 
clearly  no  part  of  the  contract  that  he  should  accelerate  death  by  his  own  act  Bat 
here,  the  assured  by  his  own  personal  act,  consciously  produced  his  own  death,  which 
is  t^e  very  event  insured  against  It  will  be  ur^ed  on  the  part  of  the  plaintiff  that 
from  the  whole  of  the  policy  it  is  dear  tiiat  the  intention  of  the  party  must  be  takeii 
into  consideration;  that  the  other  ccmditions  with  which  the  one  in  question  is 
associated,  namely  "  dying  by  the  hands  of  justice  or  in  consequence  of  a  duel,"  imply 
criminality,  and  therefore  that  "dying  by  his  own  hands"  [647]  must  have  the  same 
meaning.  But  there  is  no  necessary  connection  between  the  clauses.  In  Kimtear  v. 
Borradeule  the  issue  was  in  direct  terms  whether  the  assured  had  *'  committed  sttiode." 

proviso  with  that  in  the  case  of  Garrett  v.  Barclay  (supra,  p  643,  n.).  The  drfendanti 
pleaded  that  the  assured  "did  commit  suicide." 

The  cause  was  tried  before  Lord  Tenterden  C.  J.  at  the  sittings  in  I»ndon,  after 
Hilary  term  1832.  The  defence  set  up  was,  that  Mr.  Einnear,  who  was  found  desd 
in  his  bed  on  the  morning  of  the  2lst  of  October  1830,  had  caused  his  own  death  bv 
takiiu;  poison.  An  inquest  had  been  held  upon  the  body,  wid  a  verdict  returned  of 
"died  by  the  visitation  ot  God."   The  jury  returned  a  verdict  for  tlie  plaintifb. 

which  was  also  subject  to  a  proviso  or  condition,  "  that  assurances  wonk)  be  vod 

if  the  parties  whose  lives  had  been  assured,  should  go  beyond  the  limits  of  Europe, 
&c. ;  and  that  assurances  made  by  persons  on  their  lives  would  become  void  if  Uiey 
should  die  by  duelling  by  their  own  hands,  or  by  the  hands  of  justice."  The  cause 
was  not  tried,  it  having  been  agreed  between  the  parties,  that  it  should  abide  the 
event  of  Kimear  v.  jBorradaile. 

(a)  6th  June.   Before  Tindal  G.  J.,  Goltman,  Er^ne  and  Maole  JJ. 
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The  other  ease  of  Kianear  t.  NieholMn,  where  by  the  terms  of  the  policy  as  in  this 
case  it  wu  to  be  void  if  the  party  died  "  by  hia  own  hands  "  was  not  tried.  In  Gcrreii 
r.  Sarday  there  waa  a  genenu  verdict  for  tibe  plaintiffs  which  was  a(X[uie8ced  in.  That 
cue  is  stronelj  in  favour  of  the  defendant  If  the  deatJi  of  the  assured  there  was 
anintentiDnaC  woduoed  by  apoplexy  or  accident)  the  policy  would  attach :  but  it 
vould  not  if  we  party  had  in  tended  to  produce  death,  although  his  iiuanity  was 
ciearly  proved.  The  jury  therefore  must  nave  negatived  the  intention.  The  aigu- 
meni  on  the  other  side  amounts  to  tiiis ;  tbat  tliere  can  be  no  voluntary  death  where 
a  party  is  not  of  sane  mind. 

Sir  T.  Wilde  Serjt.  and  R,  V.  Richards,  in  support  of  the  rule.  It  is  obvious  that 
the  words  of  the  policy  are  not  to  be  taken  in  their  strictly  literal  sense ;  otherwise 
Mr.  Borradaile  could  not  be  said  to  have  died  by  his  own  hands.  The  term  is 
eqoivoeal  and  requires  explanation.  The  insurance  company  might  have  worded  the 
cnidition  thus — "  If  he  die  by  his  own  hands,  whether  sane  or  insane ; "  imd  then  the 
meaning  of  tJie  contract  would  have  been  clear.  The  expression,  being  ambiguous,  is 
to  be  taken  most  strongly  against  the  party  using  it,  namely,  the  insurer.  It  ia 
admittsd  on  tiie  otiier  mde  wat  tke  polwy  would  attach  where  deaUi  had  been  pro- 
duced by  the  personal  act  <tf  the  assured,  if  such  act  were  by  mistake  accident. 
Hie  plaintiff  submits  that  the  intent  of  the  party  is  also  to  be  t^en  into  considera- 
tion.  The  terms  " suicide "  and  "dyin^  by  one's  own  hands"  are  eener^ly  used 

term  is  the 


"syiKHiymously  " ;  and  the  former  term  is  the  one  adopted  by  many  of  the  in-[648}- 
sarance  offices  (a).    The  contract  of  insurance  is  based  upon  certain  calculations. 

(a)  The  following  are  the  provisoes  avoiding  the  policies  issued  by  some  of  the 
principal  London  Insurance  Compaaies,  which  bear  upon  this  question. 

The  Alfred. — "  Policies  effected  on  their  own  lives  by  persons  who  shall  die  by 
soidde  or  duelling,  will  remain  in  force  to  the  extent  of  such  bon&  fide  interest  as  any 
other  person  shall  have  acquired  therein." 

The  Aivua. — "Every  policy  effected  by  a  person  on  his  or  her  own  life  shall  be 
void,  if  such  person  commit  suicide,  or  die  by  duelling  or  the  hands  justioe :  but  if 
an^  policy  effected  by  a  person  on  his  or  her  own  life,  shall  afterwards  be  actually 
■Mimed  to  any  person  or  posons  by  way  of  mortgage,  or  for  tiie  benefit  of  any 
eredit(»'  or  cremtors,  or  cfaar^sd  with  any  sum  or  sums  for  the  benefit  of  any  mortgagee 
or  mortgagees  or  creditor  or  creditors,  and  the  person  on  whose  life  the  assurance 
^lall  have  been  effected  shall  commit  suicide,  or  die  by  duelling  or  by  the  hands  of 
justice,  then  the  policy  so  assigned  or  charged  shall  not  be  void  to  the  extent  of  the 
princiinl  sum  or  stuns,  and  interest  secured  by  the  assignment  or  charge ;  or  if  any 
policy  effected  by  any  person  on  his  or  her  own  life  shall  afterwards  be  absolutely 
usisned  to  a  purchuer  for  valuable  consideration  in  any  transaction  (except  that  of 
■etuiement  upm  or  after  marriage,  or  any  other  occasion),  and  t^e  person  on  whose 
life  the  assurance  shall  have  been  effected,  shall  ocnnmit  suicides  or  die  by  duelling  or 
by  t^e  hands  of  justice,  then  the  policy  so  sss^ned  ahall  continue  in  full  force,  not- 
withstanding sn^  suicide  or  death. 

He  Atlas. — "  iUsuranoes  made  by  persons  on  their  own  lives  will  be  vend  if  tiiey 
die  br  the  hands  of  justice,  by  duelling  or  by  suicide." 

The  Eagle. — "By  the  death  of  the  said,  &c.,  by  suicide,  by  duelling  or  by  the 
hands  of  justice." 

The  Globe. — "Should  the  assured  die  by  duellii^  suidde  or  the  hand  of  justice." 
The  Lcnadon  Assurance. — "If  the  assured  shall  die  by  Buidde  or  t^y  duelling  or  by 
tiie  hands  ai  justioe." 

The  Pelican. — "Shonld  the  said  assured  die  hy  duelling,  suicide  or  the  hand  of 

jostioe." 

The  Rock. — "  In  case  the  said,  &&,  shall  commit  suicide,  or  die  by  duelling  or  the 
kands  of  justice."  (The  cases  of  Otarett  v.  £an^,  supra,  p.  643,  n.,  and  Kimear  v. 
ibrrndutle,  supra,  p.  644,  n.,  arose  on  ^ob  form  of  policy.) 

The  Equitable.—-"  In  case  the  assured  shall  die  by  his  own  hands  or  the  hands 
of  justice,  &e.  (This  company  paid  a  policy  of  3000L  to  the  executors  of  Mr. 
Sorradaile.) 

The  Guardian. — "  Or  if  the  said  A.  B.  shall  die  by  his  own  hands  or  by  duelling 
arbytiie  hands  oMnstice." 

the  Hood  in  Hand. — "  The  polices  of  perscms  insuring  their  own  lives  will  also 
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Death  produced  by  disease,  whether  directly  or  indirectly,  may  be  the  sobject  of 
caI-[649'H;ulatioQ ;  but  a  voluntaiy  death  produced  by  the  act  of  a  sane  man  is  an 
event  that  cannot  be  calculated  ^on,  and  of  yrhidh  every  prudent  iosum  would 
refuse  the  [660]  risk.  [Maule  J.  "Hie  insurance  offices  do  not  do  so  in  all  oases.  If 
a  policy  is  efTected  on  the  life  of  a  third  person,  it  is  not  usual  to  insert  a  claose 
avoiding  the  [GUJ  policy  in  tiie  event  of  his  suicide.]  The  death  in  this  case  was  tke 
result  of  disease  jvodudng  madness.  It  is  argued  on  the  odier  side^  that  as  the 
deceased  intended  self-destruction,  his  death  must  be  considered  as  his  own  act  But 
intention  almost  always  exists,  even  in  the  strongest  cases  of  insuiity,  or  of  sonuntt- 

become  void  if  the  insured  shall  die  by  his  own  hands  or  by  the  hands  of  justice  or  in 
consequence  of  a  duel,  but  shall  remain  in  force  so  far  as  any  other  pereon  or  penons 
shall  then  have  a  bon&  fide  interest  therein,  which  shall  have  been  previously  acquired 
or  tnmsferred  for  a  valuable  consideration." 

The  Hope. — "If  the  assured  shall  die  by  his  own  hands  or  by  duelling  or  by  the 
hands  of  justice." 

The  Imperial — "  Insurances  made  by  persons  on  their  own  lives  shall  become  void, 
if  such  persons  die  by  their  own  hands,  by  duelling  or  by  the  hands  of  justice ;  but  ss 
■much  distress  may  be  {amiuced  by  the  fcnrfeiture  of  aU  recovery  in  such  cases,  the 
directors  have  power  in  their  disoretaon  to  make  such  allowaiioe  to  tiie  representattTss 
of  the  deceased  as  they  ma^  deem  just  and  reascmabl^  not  exoeeding  in  any  case  the 
value  of  the  policy  at  the  tune  of  <^e  decease." 

The  Law  Life. — "  Assurances  made  by  persons  on  their  own  lives  who  shall  die 
by  duelling  or  by  their  own  hands  or  by  the  hands  of  justice,  will  become  void  so  far 
as  respects  such  perscms ;  but  shall  remain  in  force  so  far  as  any  other  person  or 
persons  shidl  then  have  a  bonft  fide  interest  tlierein,  acquired  by  assignment  or  by 
legal  or  equitable  lien,  upon  due  proof  of  the  extent  of  such  interest  being  made  to 
the  directors.  And  if  any  person  assured  upon  his  own  life,  and  who  sh&U  have  be«i 
so  for  at  least  five  years,  shall  die  by  his  own  hands,  and  not  felo  de  se,  tiie  directon 
shall  be  at  liberty,  if  they  shall  think  pn^ter,  to  pay,  for  the  benefit  of  his  family, 
any  sum,  not  exceeding  what  the  society  would  have  paid  for  the  purchase  of  Ins 
interest  in  the  policy,  u  it  had  been  suirendered  to  the  socie^  the  day  previoiis  to 
his  decease ;  provided  that  the  interest  in  such  assurance  shall  be  in  t£e  aMorsd, 
or  in  any  trustee  or  tanstees,  for  1dm  or  for  his  wife  or  ddldrm,  at  the  time  of  his 


The  National. — "Assurances  made  by  persona  on  their  own  lives,  will  become 
void  if  they  die  by  duelling  by  their  own  hands  or  by  the  hands  of  justice."  {The 
case  of  Kinnear  v.  Nicholson,  supra,  p.  645,  n.  arose  upoo  this  form  of  policy.) 

The  North  British. — "Assurances  made  by  persons  on  their  own  lives  who  shsll 
die  by  duelling  or  their  own  hands  or  by  the  hands  of  justice,  will  be  cancelled  so  far 
as  respects  such  persons ;  but  shall  remain  in  force  so  far  as  any  other  penon  or 
persons  shall  then  have  acquired  a  bon&  fide  interest  therein  by  assignment,  or  1^ 
legal  or  equitable  lien ;  and  if  any  person  assured  upon  his  own  life  shall  so  die,  tM 
directors  or  managers  sh^  be  at  uberty,  if  they  shall  think  proper,  to  pay  for  the 
benefit  of  his  fomiiy  any  sum  not  exoeeding  what  the  corporation  would  have  paid  lor 
the  purchase  of  his  interwt  in  the  poli(}y  if  it  had  been  surrendered  to  the  orarparetkn 
tiie  day  {nvvious  to  his  decease ;  provided  that  the  interest  in  such  assurance  shsll  be 
in  t^e  assured,  or  in  any  trustee  or  trustees  for  him  or  for  his  wife  or  children  at  Che 
time  of  his  decease." 

The  West  of  England. — "  Policies  efiected  by  persons  on  their  own  lives,  who  shsD 
die  by  duelling,  by  their  own  hands  or  by  the  hands  of  justice,  will,  so  far  as  regaids 
the  assured,  become  void ;  but  notwithstanding  this  provision,  such  assurance  wul  be 
held  valid  so  f tu*  as  extends  to  any  bon&  fide  interest  acquired  by  any  other  person 
under  an  actu^  assignment,  by  deed  for  a  valuable  oondderation  in  mmey,  or  bf 
virtue  of  any  legal  or  equitable  lien  as  a  security  for  money,  upon  proof  i»  walk  a 
subsisting  interest  bein^  given  to  the  directors  to  their  satisfaction ;  and  if  any  penoo 
assured  upon  his  own  hfe,  and  having  been  so  assured  for  five  years  at  leasts  slulldie 
by  his  own  hands,  and  not  felo  de  se,  the  directors  will  be  at  liberty,  if  they  skill 
think  proper,  to  pay  for  the  benefit  <A  his  family,  any  sum  not  exceeding  whst  de 
company  would  have  paid  for  the  purchase  of  his  interest  in  the  policy,  if  it  had  beea 
Biurendered  on  the  day  previous  to  his  decease,  provided  the  inteiWi  in  soeh  aasaiance 
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boliim;  hat  that  k  not  the  legal  meaning  of  intention ;  it  means  an  intention  that  is 
•abject  to  na«maUe  control  It  is  admitted  that  if  ikia  were  a  question  of  crime,  the 
deeeued  must  be  held  free  from  aU  culpability.  The  reascm  dven  hf  Lord  Coke 
(3  hut  6),  and  adopted  by  Lmd  Hale  (Hale,  P.  C.  Ch.  4),  why  a  lunatic  cannot 
onnmit  high  toeason  is  beowose  he  is  **towl7  deprived  of  all  cMapassings  and  imagin- 
ings." The  same  rule  is  laid  down  by  Sent  Hawkins  (Hawk.  P.  C.  B.  I,  Ch.  1).  So 
that  if  a  madman  were  witit  his  own  hand  to  IdU  the  Queen,  he  would  not  be  guilty 
of  huh  treason,  because  he  could  not  be  aud  to  have  "  imagined  "  Her  Majesty's  death. 
Neiuer  can  he  be  said,  in  a  legal  sense,  to  intend  his  own.  The  intention  meant  is 
not  that  of  a  madman  or  a  brute  animal,  or  that  which  may  even  be  said  to  exist  to  a 
certain  extent  in  some  vegetables.  Self-destructtOQ,  to  be  tree  from  moral  culpability, 
most  be  the  result  either  of  disease  or  of  delusion,  such  as  occurs  in  the  calenture, 
which  is  defined  by  Johnson  to  be  a  distemper  peculiar  to  hot  climates,  under  the 
inftoeace  of  which  sailors  imagine  the  sea  to  be  green  fields,  and  throw  themselves 
into  it.  A  man  might  wake  from  a  state  of  somnambulism  and  find  himself  <m  the 
kink  (rf  a  preci^Hee,  and  under  an  irresistible  impulse  [662]  might  tiirow  himself 
down.  But  in  eithor  case  how  does  a  death  so  prodaced  differ  from  <me  occasioned 
by  aooidentl  A  diseased  brain  may  produce  a  panilysed  limb  which  is  utterly  beyond 
the  control  of  t^e  party ;  or  it  may  produce  a  state  of  mind  and  intention  equally 
beyond  his  control  The  legal  result  of  the  verdict  in  this  case  amounts  to  a  finding 
Uut  Mr.  Borradaile  was  non  compos  mentis  at  the  time  he  made  away  with  himself ; 
rt  excludes  therefore  the  existence  of  any  sane  intention  on  l^e  part  of  the  deceased 
at  the  time  of  his  death ;  and  it  never  could  have  been  intended  that  the  policy  was 
to  be  void  in  case  of  death  occasioned  by  insanity.  [Coltman  J.  The  policy  is  to  be 
void  in  case  the  assured  goes  beyond  t^e  limits  of  Europe.  Suppose  an  assured  in  a 
state  of  insuu'ty  were  to  go  to  America,  would  not  the  policy  be  avoided  f]i  The  terms 
in  that  case  are  quite  unambiguous ;  ^ough  even  then  perhaps  tiie  question  might  be 
arguable  (a) ;  but  here  the  ezpession  is  cuarly  figurative. 
Gnr.  wlv.  vnlt 

The  learned  judges,  not  being  onammons,  now  delivered  tke&r  jud^ents  seriatim, 
ssfcdkms: — 

Mauub  J.  In  the  judgment  I  am  about  to  deliver,  I  have  not  stated  the  facts, 
Dot  having  adverted  to  the  circumstance  <^  my  opinion  being  delivered  the  first ;  they 
will,  however,  no  doubt  be  fully  stated  by  the  learned  jud^^  before  whom  the  canae 
was  tried. 

I  have  had  much  doubt  in  this  case,  but  the  conclusion  at  which  1  have  at  last 
arrived,  is,  that  the  verdict  for  the  defendant  was  right.   The  question  is,  what  is  the 

shall  be  in  t^e  assured  or  in  a  trustee  for  him,  or  for  his  wife  or  children  at  the  time 
<rf  his  decease." 

One  d  the  rules  of  The  London  Life  AssooiaticHi  (which  was  not  given  in  evidence) 
is  as  follows: — 

**Tbe  policies  of  perscms  oa  their  own  lives  also  become  v<nd  if  ihe  assured  die  by 
Ins  own  hands,  or  by  the  hands  of  justice,  or  in  consequence  of  a  duel.  But  the  conit 
of  directors  in  cases  of  suicide  not  felo  de  ae,  are  authorised  to  pay  the  legal  holder 
of  the  policy  any  sum  they  may  think  fit,  not  exceeding  the  value  of  the  policy  on 
the  day  preceding  the  decease  of  the  assured." 

And  the  following  is  tJie  order  of  the  ^neral  court  (dated  13tfa  January  1830) 
relati^  to  policies  eneoted  with  the  association ;  (also  not  in  evidence). 

"  That  in  all  cases  where  any  policy  or  policies  of  assurance  shall  have  been  granted 
W  this  societiy  to  any  person  or  persons  upon  their  own  lives,  and  where  the  assured 
snaU  die  by  their  own  hands,  and  not  felo  de  se,  the  directors  be  authorised  and 
empowered  to  pay,  t^i^  shidl  think  fit^  tmon  an  examinatara  of  all  t^e  circumstances 
fsi  the  case,  to  the  person  or  persons  legally  entitled  to  tdie  polioy  at  the  time  of  the 
decease,  any  sum  or  sums  of  money  not  exceeding  in  amount  the  vune  of  Hhe  policy  on 
the  day  preceding  the  decease  of  the  life  assured,  computed  in  the  manner  adopted 
liy  t&e  society  in  cases  of  policies  purchased  by  them." 

The  company  had  in  fact  offered  before  the  trial  of  this  case  to  pay  the  plaintiff 
die  sum  of  1821  lis.  as  t^e  value  of  the  policy  at  the  time  of  the  death  of  Mr.  Borra- 
dafie ;  but  the  offer  was  declined. 

(a)  Sni^NMe  he  was  carried  there  as  a  prisoner  of  war. 


Digitized  by 


Google 


722 


BOBBADAILE  V.  HTJNTKE 


■81UK.Iia.» 


meaning,  in  the  policy  on  the  testator's  life,  of  the  words  "in  case  tiie  aHiiied  alaU 

die  by  Bis  own  hiuids." 

[663]  In  construing  these  words,  it  is  proper  to  consider,  first,  what  is  thetr  mean- 
ing in  the  l&rgest  sense,  which,  aocording  to  the  common  use  of  language  belongs  to 
them ;  and,  if  it  should  appear  that  that  sense  is  larger  than  the  sense  in  which  they 
must  be  understood  in  the  instrument  in  question,  secondly,  what  is  the  object  for 
which  they  are  used.  They  ought  not  to  be  extended  beyond  their  cnrdinaiy  sense, 
in  order  to  comprehend  a  case  within  tiieir  object,  for  that  would  be  to  give  effect 
to  an  intention  not  expressed ;  nor  can  t^ey  be  so  restricted  as  to  exclude  a  obm  both 
within  their  object  and  within  their  ordintury  sense,  without  violatinc  the  fundamental 
rule  which  requires  that  effect  should  be  given  to  such  intention  of  vbe  parties  as  tbey 
have  used  fit  words  to  express.  . 

The  words  in  question  in  their  lai^t  ordinary  sense  comprehend  all  cases  of 
self  destruction,  and  certainly  include  the  case  of  the  present  testator ;  but,  as  it  is 
admitted  that  in  their  largest  sense  they  comprehend  many  cases  not  within  their 
meaning,  as  used  on  the  present  occasion,  it  is  to  be  considered  whether  the  case  of 
the  testator  falls  within  the  object  for  which  they  are  used  in  this  policy.  A  policy 
by  which  the  sum  insured  is  payable  on  the  death  of  the  assured  in  all  events,  ^ves 
him  a  pecuniary  interest  that  he  should  die  immediately,  rather  than  at  a  future  time, 
to  the  extent  of  the  excess  of  the  value  <A  a  present  payment  over  a  deferred  one, 
and  offers  therefore  a  temptation  to  self-destructicm  to  wis  eztenl  To  protect  the 
insurers  against  the  increase  of  risk  arising  out  of  tiiis  temptation  is  the  objeet  for 
which  the  condition  in  question  is  inserted.  It  ought,  therefore,  to  be  so  oonstroed 
as  to  include  those  cases  of  self-destruction  in  which,  but  for  the  conditaon,  the  act 
might  have  been  committed  in  order  to  aocelerate  the  claim  on  the  policy,  and  to 
exclude  those  in  which  the  circumstances,  supposing  the  policy  to  have  been  uncondi- 
tional, would  shew  that  [6643  could  not  have  been  committed  with  a  view 
to  pecuniary  interest.  This  principle  of  construction  requires  and  accounts  for  the 
exclusion  from  the  operation  of  the  condition  of  those  cases  falling  within  the  general 
sense  of  its  words,  to  which  it  is  admitted  not  to  apply — such  as  those  of  accident  and 
delirium.  To  apply  it  to  the  present  case  :  it  appears  by  the  finding  of  the  jury,  that 
tixe  testator  voluntarily  threw  himself  into  the  water,  intending  to  destroy  lus  life, 
but  that  at  the  time  he  did  so  he  was  not  ciq  Able  of  judging  between  ri^t  and 
wrong ;  and,  as  a  man  who  drowns  himself  voluntarily  may  do  it  to  found  a  aaim  on 
a  policy,  though  he  may  not  think  it  wrong  to  do  so,  or  though  his  mind  may  he  so 
diseased  that  he  does  not  know  right  from  wrong — which,  as  I  understand  t^e  findisg 
of  the  jury,  was  the  case  with  the  testator — it  seems  to  me  that  the  object  of  the 
condition  would  not  be  effected  unless  it  comprehended  such  a  case  of  self-destructum- 

For  these  reasons,  I  think  the  defendant  ought  to  retain  the  verdict,  thoudi  I 
cannot  but  distrust  my  opinion  when  it  differs  from  the  jud^ent  of  the  Lord  Gad 
Justice.  It  is  also  impossible  not  to  feel  that  the  condition  m  question  is,  in  respect 
of  the  amount  of  forfeiture,  a  hard  one,  as  it  goes  beyond  what  is  necessary  to  remove 
the  temptation  to  suicide  arising  out  of  the  claim  acquired  by  the  death  of  the  par^. 
That  object  would  be  effected  by  reducing  the  claim  in  case  of  suicide,  to  the  amcant 
for  which  the  policy  could  have  been  sold  immediately  before  the  dei^h  the 
assured,  as  completely  as  by  a  forfeiture  of  the  whole. 

Ebeoune  J.  The  only  issue  in  this  cause  was  raised  upon  a  traverse  the 
plaintiff  of  aa  averment  in  ike  plea  that  the  assured,  William  BorradaOe,  died  1^  bia 
own  hands.  Upon  the  trial  of  that  issue  before  me  at  [666]  the  London  sittaogs 
after  Michaelmas  term,  1841,  it  appeared  in  evidence  that  the  testator  had  thrown 
himself  from  the  parapet  of  VauxhaJl  Bridge  into  the  river  Thames,  and  was  drowned ; 
and  the  defence  was,  that  this  act  of  self-destruction  avoided  the  policy,  under  the 
proviso  which  declared  that  the  policy  should  be  void  if  the  assured  should  die  by  his 
own  hands.  To  this  it  was  replied,  that  the  testator  was  insane  at  the  time,  aod, 
therefore,  that  the  case  did  not  fall  within  the  true  meaning  of  the  proviso — first, 
because  under  such  circumstances  it  could  not  properly  be  said  to  have  been  the  set 
of  the  assured  at  all ;  and,  secondly,  because,  from  the  context  it  was  obvious  that 
criminal  acts  of  self  •deatruction  alone  were  contemplated  by  the  parties  to  the  cootnct ; 
and  that,  as  it  would  be  {voved  tjiat  the  deceased  was  not  in  a  state  of  mind  to  be 
mondly  responsible  for  his  act»,  the  proviso  did  not  apply  to  his  case.  This  made  it 
necessaxy  for  me  to  decide,  first,  whether  tbe  jvoviso  extended  to  all  acts  oi  self- 
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dettnictioD  by  the  aesured,  or  only  to  aote  resultang  from  a  criminal  intention,  and 
also  in  what  way  ^e  question  of  insanity  ought  to  Be  left  to  the  jury.  On  the  part 
of  the  defendant  it  was  contended  that  the  terms  of  the  proviso,  in  their  fair  and 
udinazy  meaning  were  large  enough  to  include,  and  were  evidentiiy  intended  to 
include,  all  acts  of  self-des&uctioQ  whether  aoctnnpanied  by  a  criminal  purpose  or 
not;  while,  cm  the  part  of  the  plaintit^  it  was  ai^ued,  tibat^  if  it  could  be  shewn 
that  Mr.  Borradaile  was.  in  such  a  state  ol  mind  at  the  time  as  to  be  morally  and 
lef^y  irresponsiUe  for  his  acts,  the  proviso  would  not  apply  to  this  case :  and,  as 
a  test  of  his  responsibility,  the  jury  were  invited  to  consider  whe^er,  as  a  coroner's 
juiy,  they  could  have  returned  a  verdict  of  felo  de  se ;  or  if,  sitting  as  a  petty  jury  oil 
the  trial  of  Mr.  Borrodaile  for  the  destruction  of  the  life  of  another  man,  t^ey  could 
have  found  him  guilty  of  felony.  I  [666]  thought,  that,  as  the  words  of  the  proviso, 
acccffding  to  their  ordiniuy  acceptation,  were  lar^  eaot^h  to  include  all  intentional 
acts  of  self-destruction,  whether  criminal  or  not,  if  the  (teceased  was  labouring  under 
DO  delusion  aa  to  the  physical  consequences  of  the  act  he  was  committing — if  he  knew 
that  it  was  water  into  which  he  was  about  to  throw  himself,  and  that  the  consequence 
of  his  leaping  from  the  bridge  would  be  his  death — imd  if  he  voluntarily  threw  him- 
self from  the  bridge  into  the  river,  intending  by  so  doing  to  drown  himself — tiie 
question,  whether  he  hod  been  th«nby  guilty  of  a  eiime,  as  felo  de  se,  or  whether, 
if  he  had  at  that  time  destroyed  the  me  of  another  instead  of  his  own,  he  was  in  a 
state  of  mind  to  be  morally  and  legally  responsible  for  his  acts,  was  irrelevant  to  the 
question  before  the  jury— that  the  state  of  the  (mind  of  the  assured  was  only  material 
for  the  purpose  of  ascertaining  whether  the  act  of  self-destruction  was  a  voluntary 
sad  wilful  act,  for  the  purpose  of  destroying  his  Ufe.  And  I  so  directed  the  jury : 
but,  in  order  to  save  the  parties  from  the  expense  of  a  second  trial  if  the  court  should 
think  that  the  terms  of  the  proviso  included  only  criminal  self-destruction,  I  left  it 
to  the  juiy,  in  the  t^'ms  usually  adopted  in  criminal  trials,  to  find  whether  at  the 
time  of  throwing  himself  from  Uie  bridge^  Mr.  Borradaile  was  so  far  deprived  of  his 
reason  as  to  be  incapable  of  judging  between  right  and  wrong — reserving,  by  consent, 
to  the  plaintiff  leave,  if  uecessary,  to  move  to  enter  a  verdict  for  him  upon  the  whole 
finding  of  the  jury. 

The  jury  fcnind  that  Mr.  Bturadaile  voluntarily  threw  himselfc  into  t^e  river, 
knowing,  at  the  time,  that  he  should  thereby  destroy  his  life,  and  intending  thereby 
to  do  so ;  but  that,  at  the  time  of  committdi^  the  act,  he  was  .not  capable  of  judging 
between  right  and  wrong. 

Upon  this  finding,  the  verdict,  according  to  the  opinion  I  had  expressed,  was 
entered  for  the  defendant,  [6571  subject  to  the  leave  reserved.  The  point  was 
aigued  in  Trinity  term  last,  and  uie  court  took  time  to  consider  its  judgment :  and, 
after  the  most  attentive  and  anxious  consideration,  I  continue  to  thir^  that  the 
d^endant  ought  to  retain  the  verdict  as  entered  for  him.  The  language  adopted  by 
the  society  is  certainly  not  well  selected ;  because,  if  taken  literally,  this  case,  and 
all  other  cases  in  which  t^e  work  of  self-destruction  might  be  efiected  otherwise  than 
hy  the  hands  of  the  assured,  would  be  eioUuded  from  Uie  opmition  of  the  proviso ; 
while  all  oases  of  unintentioncJ  sdf-destruction  by  the  huids  of  the  assured,  would  be 
lododed  in  it.  But  it  was  very  properly  conceded  by  the  counsel  for  the  plaintifi^ 
that  l^e  clause  must  reo^ve  a  reasonable  construction,  according  to  the  plain  and 
obvious  intention  of  the  parties,  as  collected  from  the  whole  of  the  instrument,  and, 
therefore,  that  the  proviso  might  be  construed  as  if  the  words  had  been,  "if  the 
assured  shall  die  by  his  own  act."  But  then  it  was  claimed  on  the  part  of  the  plaintiff, 
that  the  same  liberal  principle  of  construction  should  be  carried  out  further,  and  tbat 
such  acts  only  should  be  considered  to  be  within  the  terms  of  ihe  proviso,  as  were 
the  result  of  the  free  and  intelligent  will  and  piupose  of  the  assured  while  his  conduct 
was  under  the  oontrol  of  his  reason  and  judgment ;  and  t^t  the  finding  of  the  juiy 
shewed  that  sueh  was  not  the  case  with  Mr.  Borradaile. 

In  considering  this  question,  I  will  examine  it,  first,  as  if  that  branch  of  the 
proviso  upon  which  the  issue  was  raised  in  the  pleadings,  had  formed  the  oaly 
conditaoo  upon  which  the  policy  was  declared  void ;  and  next,  in  connection  with 
the  context,  which  has  been  supposed  to  assist  in  givine  the  words  in  question  a 
Kmited  oonstxiiction.  Looking  simply  at  that  branch  of  ^e  proviso  upon  which  the 
isBae  was  raised,  it  seems  to  me  that  the  only  qualification  that  a  liberal  inter-{668]- 
pntatiott  of  the  w<ads,  with  reference  to  the  nature  of  the  contract,  requires,  is,  that 
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the  act  of  Belf-destniction  should  be  the  voluntary  and  wilful  act  of  a  man,  having 
at  the  time  sufficient  powers  of  mind  and  reason  to  understand  ihe  physical  nature 
and  consequences  of  such  act,  and  having  at  the  time  a  purpose  and  intention  to  cause 
his  own  death  by  that  act ;  and  that  the  question  whether  at  the  time  he  was  capable 
of  understanding  and  appreciating  the  moral  nature  and  quality  of  his  purpose,  is  not 
relevant  to  the  mqiiiry,  further  tiban  as  it  might  help  to  illustrate  the  extent  of  his 
cax>acity  to  understand  the  physical  character  of  the  act  itself. 

It  has  been  argued,  on  the  part  of  the  plaintiff,  that,  as  the  very  object  of  a  life 
insurance  is,  to  secure  a  provision  for  a  surviving  family  against  die  fatal  oonse- 
quences  of  decease  in  the  assured,  if  the  act  occasioning  tiie  deafAt  can  be  tnoed  as 
the  result  of  a  diseased  mind,  the  case  comes  within  the  main  scope  and  object  of  the 
contract  of  insurance.  This  argument  would  have  been  unanswerable  if  the  policf 
had  been  wholly  silent  on  the  subject,  as  in  the  case  of  The  AmieabU  lA/e  Inawnmu 
Cmfany  v.  BoUa-nd  (Selw.  N.  P.  10th  ed.  1033,  4  Blich,  N.  S.  194,  2  Dow  &  CL  1); 
or  if  the  proviso  had  been  couched  in  terms  pointed  only  to  acts  resulting  frcHo  a 
criminal  intention ;  but  the  very  object  of  a  proviso  like  the  present,  is  to  take  oat 
of  the  operation  of  the  general  terms  of  the  policy,  death  resultmg  from  causes  which 
would  otherwise  fall  within  the  general  scope  of  the  contract,  although,  ex  abundanti 
cautelA,  it  also  includes  cases  which  the  law  itself  would  except,  as  wose  of  criminal 
suicide,  and  death  by  sentence  of  tiie  law  or  duelling.  As  there  is  nothing;  tJierefon^ 
in  tiie  words  now  under  exantination,  taken  in  t£eir  ordinary  grammatical  ams^ 
either  when  considered  alone  [660]  or  with  reference  to  the  nature  and  object  iA 
contract  of  insuruioe,  that  requires  that  they  should  be  limited  to  acts  resmlang  from 
criminal  intention,  I  am  of  opmion  that  they  ought  not  to  foe  so  confined,  unless  fraiii 
the  context  it  plainly  impears  that  it  was  the  intention  of  the  parties  so  to  limit  and 
qualify  them.  The  only  case  cited  in  which  a  policy  couched  in  the  same  terms  has 
come  under  legal  discussion,  is  that  of  Ki/mear  v.  BorradaUe :  but,  as  the  point  wu 
not  nused  in  that  case,  the  result  ought,  I  think,  to  have  no  weight  as  an  authority  to 
influence  the  court  in  this. 

It  appears,  indeed,  to  me,  that,  excluding  for  the  present  the  consideration  ot  the 
immediate  context  of  the  words  in  question,  the  fair  inference  to  be  drawn  from  the 
nature  of  the  contract  would  be,  that  the  parties  intended  to  include  all  wilful  acts 
of  self-destruction  whatever  might  be  the  moral  responsibility  of  the  assured  at  the 
time :  for,  although  tiie  probab^  results  of  bodily  disease  producing  death  by  i^yiieil 
means  may  be  the  fair  subjects  of  calculation,  ^e  consequences  oE  mental  oender, 
whether  produced  by  bodily  disease,  by  external  circumstanceiH  or  by  oorrapted 
principle,  are  equally  beyond  the  reach  of  any  reastmaUe  estimate.  And  reasom 
might  be  suggested  why  those  who  have  the  direction  of  insurance  offices  should  not 
choose  to  undertake  the  risk  of  such  consequences,  even  in  oases  of  clear  and  undoubted 
insanity.  It  is  well  known  that  the  conduct  of  insane  patients  is,  in  some  deeree, 
under  the  control  of  their  hopes  and  fears,  and  that  especially  their  affection  for  otben 
often  exercisea  a  sway  over  their  minds  where  fear  of  death  or  of  personal  suffering 
might  have  no  influence :  and  insurers  might  well  desire  notto  piurt  wit^  this  restraint 
mpon  the  mind  and  conduct  of  the  assured,  nor  to  release  from  idl  pecuniary  interest 
in  the  continuance  <A  the  life  of  the  assured,  those  on  whose  watchfmness  ite  presom- 
tion  might  de^660]-pend ;  and  they  might,  further,  most  reasonably  desire  to  exclude 
from  airquesti<m8  between  themselves  wd  the  representatives  of  t^e  assured,  Hm  tope 
of  criminality  so  likely  to  excite  the  compassionMte  prejudices  of  a  jury,  whidt  were 
most  powerfully  appealed  to  on  the  trial  of  this  cause. 

I  trust  that  I  shall  not  be  understood  as  suggesting  that  any  or  all  of  these  eon- 
siderations  would  warrant  the  court  in  straining  the  language  of  the  proviso  beyood 
its  fair  grammatical  import  I  most  fully  assent  to  the  proposition  that  we  most 
ascertain  the  meaning  of  the  assurers  from  the  language  they  have  employed.  I  am 
only  desirous  of  exiJaining  why  I  think  that  the  more  comprehensive  and  ordinary 
meaning  of  the  words  under  consideration  is  in  accordance  with  the  probable  intention 
of  the  parties,  rather  than  the  more  qualified  sense  contended  for  on  the  part  ci  the 
plaintiff.  And,  when  I  find  the  terms  "  shall  commit  suicide,*'  that  have  been  popnlariy 
understood  and  judicially  considered  as  importing  a  criminal  act  of  self-destaniction, 
exchanj^  for  terms  not  hitherto  so  construed,  it  may,  I  think,  be  faMy  inferred  thit 
the  terms  adopted  were  intended  to  embrace  all  cases  of  intentioniJ  aelf-deotrartaop, 
unless  it  can  m  collected  from  tJie  immediate  context  tiiat  tiie  puties  used  tiim  in  a 
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jpae  limited  aenae.  And  here  tiie  atnmgesb  part  of  Uie  plaintiff's  argament  axiaetf 
ind  one  apcm  whidi  I  exprea  my  opinion  with  the  greateet  diatnut  of  its  eonndness, 
vhen  I  find  it  omtosed  to  that  of  the  Lord  CSiief  Juatioe.  But  aa  I  feel  that  the 
partiee  have  a  ri^t  to  demand  the  expression  of  my  own  judgment  upon  l^e  question 
m  htigatioD,  I  will  give  my  reasons  for  thinking  that  we  are  not  warranted  by  the 
oooteit  in  reading  the  words  in  questim  in  any  other  than  their  general  and  ordinary 
soDse.  The  proviso  runs  thus — "  that,  in  case  the  assured  shall  die  upon  the  seas 
(except  in  such  passages  as  are  allowed  by  the  [661]  rules  of  the  society),  or  go 
bejrtNod  the  limits  of  Europe,  or  enter  into  or  engage  in  any  naval  or  militaiT  service 
whatsoever,  nnless  license  be  obtained  frcon  a  court  oi  directors  <tf  tba  said  sooiety, 
at  shall  die  by  his  own  hands,  or  by  the  hands  of  justice,  or  in  oonsequence  of  a  dual, 
«■  if  die  a^  oi  the  assured  does  not  exceed  thirty-eiz  years,  or  if  the  assured  be  now 
afflieted  with  any  disorder  which  tends  to  the  shortening  of  life,  or  if  the  deolantion 
bearing  date,  &c.  oontaina  any  untrue  avorment,  this  policy  shall  be  void."  And  it 
hi8  been  ai^gued,  that,  as  the  other  two  oases  included  in  that  branch  of  the  proviso 
st  the  head  of  which  the  words  in  question  stand,  net^ssarily  involve  the  oriimnality 
<i  the  act,  the  meaning  of  the  whole  clause  may  be  fairly  assumed  to  exclude  all  acta 
d  which  a  criminal  purpose  does  not  form  an  ingredient. 

The  answer  that  suggests  iteelf  to  this  aigument  is,  that  other  conditions  precede 
and  follow  thia  dause  which  involve  no  criminality  of  intention,  to  some  of  which 
oonditaons  no  such  intention  could  by  any  fair  inference  be  posrably  attached,  and  to 
others  (which  are  also  open  to  the  inference  arising  from  the  context)  the  courts  <k 
lav  have  decided  that  no  such  inf  eruioe  does  attaoh. 

If  an  inffflrence  of  guil^  intentioa  was  to  be  oommunicated  from  one  braooh  of  tiie 
proviso  to  another,  no  clause  would  seem  so  open  to  such  an  inference  aa  die  clause 
whioli  exoepts  from  die  riaka  of  tiie  yo^ey  my  disorder  tending  to  shorten  life,  with 
viudi  the  aBsored  was  afflicted  at  the  date  of  die  policy.  And  it  might  surely  with 
eqosl  force  at  least  be  argued  that  this  clause  could  only  be  intended  to  include  die- 
onlers  of  which  the  assured  was  oognizMit  at  the  time ;  and  yet  by  the  case  of  D-ackeU 
T.  Wmiam  (2  0.  &  M.  348,  4  IVrwh.  240),  it  has  been  decided  diat  [662]  die  clause 
extends  equally  to  all  existing  disorders  tending  to  shorten  life,  whedier  the  assured 
was  aware  of  their  existence  or  not.  And,  further,  it  may  be  asked,  is  it  so  very  clear, 
Uist,  in  oases  of  death  by  duelling,  the  mwal  responsibility  (A  die  assured  at  the  time 
would  fcHin  any  ingredient  in  the  inquiry  %  Would  not  die  question  now  under  dia* 
omaiaa  be  quite  as  open  in  that  instance  as  in  this  1  If  so,  the  argument  arising  from 
the  context  is  raduced  to  diis^  that,  as  the  branch  of  the  clause  immediately  fQW>wing 
the  words  in  question,  and  with  which  it  is  jpwnmatioally  moat  closely  oooiieoted  (the 
MBM  verb  governing  botii  tomches),  necessarily  involves  the  existence  <A  a  criminal 
intentioD,  uerefore  every  Immdi  oi  that  clauae  must  be  coiuidered  as  including  a 
omilsr  intention.  It  does  not  iqipear  to  me,  that,  when  l^e  whole  of  tibie  context  is 
ocusideTed,  this  argument  affords  a  sufficient  ground  for  departing  from  the  ordinary 
asDse  (A  the  words  in  question  by  nving  them  a  limited  meaning,  and,  one  less  oon- 
asteut,  as  it  strikes  my  mind,  wiui  die  general  scope  and  object  of  the  contract  than 
the  la^r  jkoA  more  obvious  construction  of  the  tenns  would  convey.  In  my  opinion, 
therefore,  the  rule  ou|;ht  to  be  discharged. 

CoLmAN  J.  Tbts  was  an  aetion  on  a  policy  of  insuruioe  on  the  life  of  Mr.  Borra> 
dsile.  The  policy  contained  ao  exoeptkm  by  which  persc»is  dying  by  their  own  hands, 
or  W  die  hfuids  of  justice,  <ff  in  consequence  of  a  duel,  are  excluded  from  die  benefits 
of  the  poli^ ;  and  tiie  question  was,  whether  Mr.  Bomdaile  died  by  his  own  haadi 
vidun  the  meaniiu;  <A  the  ftaseptkm. 

The  deadi  in  tms  ease  wM  oooadoned  hy  Mr.  Boraadaile'a  throwing  himself  into 
the  Thames.  The  jurv  returned  a  verdict  for  die  defendant ;  and  further  they  found 
that  he  (Mr.  Borradaile)  voluntarily  threw  himself  into  die  water,  knowing  at  the 
tone  that  he  should  thereby  [663]  destroy  his  life,  and  intending  thereby  so  to  do,  but 
that  at  t^e  time  he  did  so  be  was  not  capable  of  judging  between  right  and  wrong. 

In  the  argument  for  the  plaintiff,  it  was  assumed  that  thia  was  equivalent  to  a 
finling  that  Mr.  Borradaile  was  so  iax  disordered  in  his  intellects  as  to  be  exempt 
frnu  criminal  responsibility ;  and,  without  any  critical  examination  of  the  terms  of 
Uie  findinn^  I  will  suppose  the  assumption  to  be  correct  Supposing,  then,  that  such 
is  the  meaning  of  the  finding,  is  die  deceased  on  that  account  to  be  considered  not 
to  have  died  ny  his  own  hands  1  It  cannot  be  denied  that  a  party  who  voluntarily 
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throws  himself  into  the  water  vltii  intent  to  destroy  himself,  and  is  thereby  destnqred, 
falls  within  the  words  of  tbe  exception  of  tiie  poUoy.  He  certainly  dies  by  his  own 
hands,  if  the  exception  is  to  be  constmed  aocordmg  to  the  literal  import  of  the  woids 
made  use  of. 

In  construing  the  meaning  of  contracting  parties,  we  onght  to  conclude  that  tiiejr 
mean  what  they  say,  unless  there  is  some  strong  ground  for  putting  a  different  sense 
on  their  words  from  that  which  they  naturally  import.  But  it  is  urged,  that,  in  diis 
case,  the  words  of  the  exception  are  not  to  be  construed  in  a  literal  sense ;  for,  many 
cases  may  be  put  which  fall  within  the  literal  terms  of  the  exception,  which  yet  cannot 
leasonabiy  be  supposed  to  fall  within  the  intention  of  the  contracting  parties ;  as,  if 
in  a  state  of  delirium  a  man  should  remove  bandages  from  a  vein  which  had  beoi 
opened,  without  being  aware  of  the  consequences,  or  should  take  poison  by  mistake 
It  may  be  true  that  there  may  be  certain  acts  done  1^  the  huids  of  a  party  whieh 
occasion  his  deatii,  where,  such  acts  not  having  been  done  intentiondly  by  the  party, 
he  might  not  be  considered  as  having  died  by  his  own  hands  within  me  meaning  of 
the  policy.  In  such  cases,  a  limitation  not  expressed  might  perhaps,  though  not 
without  some  violence  to  the  [664]  words,  be  introduced  in  construing  the  words  of 
the  exception,  where  such  a  limitation  is  necessary  to  give  effect  to  what  is  assumed 
to  be  the  clear  intention  of  the  contracting  parties ;  yet  it  will  not  follow  tiiat  a 
further  limitation  ought  to  be  introduce  in  a  case  where  there  is  no  sufficient  gronnd 
for  inferring  that  such  a  construction  is  in  accordance  with  the  intention  of  the 
contracting  parties. 

Is  there,  then,  in  this  case  any  sufficient  ground  for  inferring  the  intention  of  the 
exception  to  have  been,  that,  in  a  case  like  the  present,  the  office  should  be  respcmsible ! 
In  my  humble  jud^ent  the  reverse  is  to  be  inferred.  The  directors  of  this  insumntt 
company,  as  practical  men,  must  be  well  aware  that,  if  it  is  to  be  made  a  question 
before  a  jury  between  them  and  a  plaintiff  in  the  situation  of  this  plaintiff,  wheuwr  iht 
party  insured  was  of  sane  mind  at  the  time  ci  his  decease,  their  chance  d  obCaiiiiw 
a  verdict  would  be  but  smalL  The  act  of  self-destruction  would  <A  itself  be  coiuidena 
as  a  proof  of  insanity,  and  compassion  for  a  distressed  family  stru^ling  with  a  large 
and  wealthy  body  would  in  most  cases  prevent  any  calm  appreciation  of  the  evidence. 
I  cannot,  therefore,  think  that  it  was  the  intention  of  the  office,  in  framing  this  excep- 
tion, to  subject  themselves  to  liability  in  any  case  of  voluntary  self-destruction.  It 
may  be  said  that  it  was  incumbent  on  the  directors  of  this  company  to  express 
themselves  in  clear  and  unequivocal  terms.  I  agree  that  this  is  so ;  but  it  appean  to 
me  that  the  words,  as  they  stand  in  the  policy,  are  of  themselves  {^n  and  exj^icit, 
and  that,  when  words  are  plain,  it  then  becomes  the  duty  of  the  person  who  seeks  to 
deput  from  the  literal  terms  made  use  of,  and  to  in^oduce  a  limitation  which  tht 
words  themselves  do  not  import,  to  shew  some  clear  grounds  on  which  he  is  entitied 
to  introduce  it 

It  was  further  ur^ed  on  behalf  of  the  plaintiff,  that,  at  [665]  any  rate,  to  bring  a 
case  within  the  meaning  of  the  exception,  tftiere  must  be  an  intention  in  tiie  party  to 
die  by  his  own  bands ;  and  it  was  urged  that  an  insane  person  could  not  be  considered 
as  having  any  intention ;  that  by  an  intention  was  meant  a  controllable  intention : 
that  it  was  like  the  case  of  a  man  who  should  find  himself  suddenly  on  the  brink  of 
a  precipice  and  irresistibly  impelled  to  throw  himself  down  it  But  the  fact  in  this 
case  does  not  bear  out  the  argument ;  there  is  no  gronnd  for  saying  that  Mr.  Bom- 
daile  acted  under  any  such  uncontrollable  impulse ;  on  the  conteary,  t^e  juiy  have 
found  that  he  did  the  act  voluntarily,  which  implies  thi^  he  had  power  to  do  the  set 
or  to  abstain  from  it 

On  these  grounds,  though  wil^  -that  doubt  which  the  difference  of  opinion  in  a 
high  quarter  makes  me  feel  in  the  soundness  of  my  own  judgmmit^  I  think  1^  the 
vCTdict  for  the  defendant  ought  to  stand. 

TiNDAL  C.  J.  It  appears  to  me,  on  the  best  oonskleration  I  can  Ining  to  tfaii 
case,  that  the  plaintiff  is  entitled  to  the  judgment  of  the  court 

The  question  is,  whether  the  death  of  the  assured  has,  by  the  finding  of  the  jutr, 
been  brought  within  the  proviso,  whereby  the  policy  is  made  void  in  the  several  cases 
therein  enumerated ;  and  it  appears  to  me,  upon  the  proper  construction  of  the  wads 
of  that  proviso,  the  death  of  the  assured  has  not  been  found  by  the  jury  to  fatU  withn 
wiy  of  the  exceptions  contained  in  the  proviso,  and  conseqiwntly  that  it  is  a  desdi 
■covered  by  the  policy  itself.  ... 
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Itu  to  be  observed,  that  Uie  words  of  the  {ffoviao  are  tiie  wwds,  not  of  the  assured, 
hat  of  the  inaurerB,  introduced  by  themselves  for  the  purpose  of  their  own  exempticoi 
and  protection  from  liability ;  both  in  reason  and  good  sense,  therefore,  no  less  than 
upon  acknowledged  principles  of  legal  construction,  they  are  to  be  [666]  tc^en  most 
strongly  against  those  that  speak  the  words,  and  most  favourably  for  the  other  party ; 
(see  Shep.  Touotut.  87).  For,  it  is  no  more  ^an  just,  that,  if  the  words  are  ambiguous, 
he  whose  meaning  they  are  intended  to  express,  and  not  the  other  party,  should  suffer 
liy  die  ambigaity.  Indeed,  the  words  "  dyin^  by  his  own  huids,"  are  words  to  tiiem- 
uivtB  much  wanting  in  certainty  and  precision  j  those  words  including,  if  taken 
Htoally,  many  cases  of  death  by  the  hand  of  the  party  which  are  admitted  to  be 
witiiout  tlie  meaning  and  intention  of  the  proviac^  and  again  excluding  many  eases 
whidi  are  admitted  to  fall  clearly  within  it.  Upon  a  striet  oonstruction,  aoooraing  to 
the  very  letter  of  the  proviso,  every  death  occasioned  by  the  hand  of  the  party  would 
fall  within  their  range,  and  would  be  excluded  from  the  protection  of  the  policy, 
whether  the  mind  and  intention  of  the  assured  accompanied  the  act,  or  whether  it 
mu  death  by  misadventure  only ;  as,  death  occasioned  by  falling  on  a  sword  or  kuife, 
or  the  discharge  of  a  gun  in  the  hand  of  the  puty  ;  or  death  inflicted  by  the  hand  of 
the  party  when  under  the  influence  of  suddm  frenzy  or  delusion ;  and  yet  such  cases 
are  admitted,  and.  justly  admitted,  not  to  be  within  the  meaning  of  the  proviso.  And, 
on  the  other  hand,  nnder  the  same  rigid  construction,  no  death  by  the  very  act  of 
the  "party  himself,  by  drowning  himself,  or  precipitating  himself  from  a  height,  or 
tofibcatiiig  fainuelf,  or  in  the  innumersbJe  instances  that  might  be  put^  in  which  the 
hand  of  the  party  is  not  the  immediate  cause  ot  t^e  deatii,  could,  in  atxict  pro^uiety, 
be  hdd  to  &11  vrithin  the  words,  notwiUistaQding  tiie  act  was  done  mtentumally  hy 
the  assured ;  and  yet,  in  all  these  lastrmentioned  cases,  no  doubt  can  be  entertained 
that  they  fall  within  the  meaning  of  the  provisa  Considerable  latitude  must  conse- 
qoeotiy  be  given  to  the  construction  of  these  words,  which  are  thus  used  in  a 
metaphorical,  not  a  literal,  [667]  sense,  in  order  to  arrive  at,  and  give  effect  to  ihe 
real  intention  of  both  the  parties :  and,  as  the  result  of  the  finding  (rf  the  jury  is,  that 
tiie  assured  killed  himself  intentionally,  but  not  feloniously,  the  short  question  before 
OS  becomes  this,  whether  the  defendsjit  oan  make  out  (for  it  lies  on  him  to  establish 
the  affirmative)  that  the  deat^  oi  the  assured  under  those  circumstances  falls  witiiin 
the  meaning  of  the  words  in  the  p*ovi8o  dying  by  his  own  hands."  And  it  a^Miars 
to  me  tiiat  he  cannot ;  but  that,  looking  at  the  words  themselves,  and  the  context 
and  poBita(m  in  which  Ihey  are  found,  a  felonious  killing  of  himself,  and  no  otlier,  was 
intended  to  be  excepted  ixGm  the  policy.  The  words  of  tite  im>vi«o  are,  "If  the 
assured  dull  die  by  fats  own  hands,  or  by  the  hands  of  justioe,  or  in  oonsequenoe  of  a 
dasL"  Three  oases  of  death,  therefore,  are  manifestly  intended  to  be  excepted  from 
tlie  protection  of  the  policy — a  dying  by  his  own  hands,  a  dyin^  by  the  hutda  of 
juBtioe,  and  a  dying  in  consequence  of  a  duel ;  the  word  "  die  "  being  prefixed  to  the 
first  member  of  the  sentence  only,  and  over-riding  and  governing  the  three  cases 
therein  specified.  Now,  the  dying  in  consequence  of  a  duel  is  a  dpng  in  consequence 
of  a  felony  then  in  the  very  act  or  course  of  being  committed  by  the  assured ;  the 
dying  by  the  hands  of  justice  is  a  dying  in  consequence  of  a  felony  previously  com- 
mitted hy  him  (a) ;  aad  it  appears  to  me,  upon  the  acknowledged  rule  of -constructioii. 
Tit  noBcitor  a  sodis,  that  the  dying  by  bis  own  hands,  the  first  member  of  t^e  same 
sentence  and  t^e  third  excepted  case,  should,  if  left  in  doubt  as  to  its  meaning,  be 
governed  by  the  same  condition  as  the  other  two,  and  [668]  be  taken  to  mean  a 
twttuons  killing  of  himself,  that  is,  self-murder.  Upon  what  principle  of  oonstruction 
shall  the  two  latter  eases  be  ooofined  to  a  dying  by,  or  in  consequence  of,  a  felonious 
act,  and  t^e  former,  viz.  the  dying  by  his  own  hAn(b,  be  open  to  a  double  oonstruction, 
and  include  not  only  the  case  of  felonious  suicide,  which  it  undoubtedly  would,  but 
also  suicide  not  felonious  ?  The  expression — *'  dying  by  his  own  hand," — ^is,  in  fact, 
no  more  than  the  translation  into  English  of  the  word  of  Latin  origin — "  suicide  " — 
bat,  if  the  exception  had  run  -  in  the  terms  "  shall  die  by  suicide,  or  by  the  hands  of 

(a)  Suppose  the  attainder  to  be  reversed  upon  error  brought  by  the  heir  or 
exeootor  cl  t^e  party  executed,  the  party  would  still  have  died  by  the  huida  of  justice ; 
but  it  irould  hudly  be  contended  that^  though  ^tis  wrongful  act,  in  invitissimum,  his 
family  were  also  to  be  deprived  of  the  ben^t  oS  a  oaabnab  entered  into  by  him  for 
tfaflirbeluxil 
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jostioe,  or  in  consequence  of  a  duel,"  surely  no  doubt  could  have  arisen  that  a  fdankni 
suunde  was  intended  thereby ;  and,  if  so,  ou^t  a  different  oonstaruction  to  pcenil 
because  the  English  tenn  is  found  in  the  policy  instead  of  the  I^tanY 

Lodbdiu^  tiieref  ore,  to  tiie  words  of  tae  proviso^  I  tiiink  tiie^  should,  in  iQgil  eon- 
stniction,  be  taken  to  exoept  tiie  case  of  felonious  seU-destradMai  of  lifo  cf  tlw 
assured,  and  no  oUier. 

As  to  the  finding  of  the  juiy,  taking  both  parts  of  the  finding  together,  periis]ii 
ve  are  not  at  liberty  to  draw  any  other  oonoluBion  from  it  than  that  t^e  jury  nuaat 
to  say  that  there  was  no  felonious  killing  of  himself  by  the  assured :  it  is  liot,  periuq% 
to  be  taken  strictly  as  a  verdict  that  the  deceased  was  non  compos  mentas  at  the  time 
the  act  was  committed ;  for,  if  t^e  latter  is  the  meaninjg  of  the  jury,  die  case  woold 
then  clearly  fall  within  that  description  which  was  admitted  upon  me  ai^oment  to  be 
without  the  reach  of  the  proviso,  viz.  the  case  of  death  inflicted  on  himself  Inr  tte 
party  whilst  under  the  influence  of  frenzy,  delusion  or  insanity.  But,  altiiot^  the 
jury  iiif(»in  the  jadge,  in  answer  to  his  (^uwtaon,  *'  tAuAt  at  the  tune  ctf  oommittiitt  the 
aot,  tJie  assured  was  not  capable  of  judging  betwem  right  and  wnn^"  wladi  u  the 
test  t^t  is  frequently  aj^ed  to  l^e  detenaiiwtuni  <rf  t^e  qnestion,  whetJiv  the 
party  [668]  chained  was,  at  tJie  time,  compos  mmtis  or  not,  it  may  be  too  mndi  to 
say  that  such  answer  of  the  jury  necessarily  infers  that  they  thou^^t  him  iniaoe ; 
.particularly  when  coupled  also  with  their  declaration  that  the  act  was  oomnuttcd 
voluntarily  and  intentionally.  I  draw,  therefore,  no  other  conclusion  from  tJie  findii^ 
than  that  it  expresses  the  opinion  of  tiie  jury  that  the  act  was  not  feloniously  done; 
KoAt  unless  this  was  t^e  meaning  of  the  jury  by  t^eir  answer,  exdudiiu;  as  it  does  ths 
malus  animus,  that  is,  the  essential  dkaracteristio  of  felony,  I  am  unable  to  disoover 
what  meaning  they  had. 

I  therefore  found  the  opinion  at  which  I  have  arrived  in  this  case  upon  tlw  w- 
sideration  that  liie  insurers  intended  by  f^e  proviso  to  confine  &eir  exempfeioD  fnm 
lubUity  to  tiie  ease  felonious  suicide  only ;  iAmt,  if  they  intended  the  exoeptioii  to 
extend  both  to  the  ease  <A  felonious  s^-destruction  and  auf-4eBfaniotion  not  moii^ba^ 
they  ou|^t  so  to  have  enressed  it  dearly  in  tite  polity :  and  that,  at  all  events,  if 
they  have  left  it  doubtful  on  the  face  of  the  policy  whether  it  is  so  eui^ned  or  no^ 
that  doubt  ou^ht,  in  my  opinion,  to  be  determined  against  them ;  for  it  is  iDomnhoit 
on  them  to  bnog  themselves  within  the  exception,  aiul,  if  their  meaning  remains  in 
doubt,  they  have  failed  so  to  do. 

It  appears,  therefore,  to  me  that  tJie  judgment  in  this  case  ought  to  be  given  for 
the  plaintiff:  but,  whilst  I  express  this  as  my  opinion,  it  is  with  a  proper  degree  of 
distiiist  when  I  perceive  it  is  at  variance  witJk  that  of  my  three  brethren,  for  wlnss 
judgment  I  entertain  a  most  sincwe  respect  and  d^erenoe.  I  am  bound,  hower*, 
to  wliver  my  own  judgment  as  I  have  formed  it ;  and  I  have,  at  least,  the  tatinhflitrr 
of  knowing,  that,  in  the  preeMit  instance^  if  I  have  arrived  at  an  emmeooo  iTftntlntwis 
it  can  oocasion  no  injury. 

Bnlo  diodiaiged  (a). 

(a)  Ko  distanotion  appears  to  have  bem  taken  in  this  ease  between  criminal  and 
civil  liability.  If  an  insane  person  kills  a  man,  he  is  not  criminally  luble ;  but  if  hs 
slaughters  his  neighbour's  sheep,  be  is  liable  in  damages,  to  the  owner.  Qoon^ 
whether  he  would  be  liable  for  the  consequential  dama^  to  an  insuFsoce  offioe  w^A 
had  paid  the  amount  of  a  policy  on  the  life  of  a  person  tdlled  by  him. 

Although  the  heir  of  a  person  of  non-sane  memory  may  be  relieved  against  the 
alienation  of  his  insane  ancestor ;  Litt  s.  405,  Co.  Litt  247  a. ;  and  t^e  exeeutw  may 
avoid  his  contracts ;  Faulder  v.  Silk,  3  Campb.  126 ;  it  has  frequently  becoi  hdd,  that 
he  himself  cannot  avoid  acts  done  by  him,  or  discharge  himsdf  from  liability  to  per- 
form his  engagements,  on  the  ground  of  mental  imbecility,  (see  Baxter  v.  2%s  Sm  tf 
Porimtmih,  6  Bam.  &  Cressw.  170.  7  DowL  &  RyL  614, 2  Garr.  &  P.  180;  SeiUam  t. 
PooU,  3  CaiT.  ft  P.  1 ;  Bromu  v.  JodM,  Mood,  ft  Blalk.  106, 3  Cmtt.  ft  P.  30,)  exoent 
where  a  fraudulent  advantage  has  been  taken  of  his  imbeoililj  j  Xssy  v.  Baktr,  Mora, 
ft  Malk.  106,  n. 

Upon  indictments  and  other  [noceedings  of  a  oriminal  nature,  the  intentkn  with 
whidi  the  party  accused  committed  the  act  proved  f^^ainst  him,  is  the  ode  test  of  Us 
amenability  to  criminal  jnstioe.  But  in  an  action  of  trespaoo  and  otiier  dvil  |iroeoed> 
ings,  if  tiie  aet  be  one  which  the  law  prdiibits,  die  dam^  sustained  hj  tte  party 
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J 6703  Sir  T.  Wilde  Serjt.  then  prayed  that  the  case  might  be  turned  into  a  special 
LCt,  although  no  leave  had  [671]  been  given  for  such  an  application.  He  referred 
to  Collins  V.  Chf^ne  (9  Bingh.  644 ;  2  Moo,  &  Scott,  540),  where  a  special  case  was 
tamed  into  a  special  verdict  (Gwynm  v.  Burnell,  3  New  Ca.  7  ;  2  Scott,  16)  upon  the 
application  of  the  defendant,  although  opposed  on  the  part  of  the  plaintiffs  (c). 

iniured,  and  not  the  intention  of  the  party  who  does  the  injury,  is  the  only  proper 
sobjeet  of  inquiry,  with  the  exception  perhaps  of  the  few  cases  in  which  vindictive 
dsmages  are  allowed  to  be  given.  See  Mason  v.  Keeling^  12  Mod.  332  ;  Fonblanque's 
IVeat  Eq.«  5th  ed.,  47,  48.  This  distinction,  which  may  perhaps  be  applicable  to  a 
case  tA  injuiy  to  others  resulting  from  self-destruction,  appears  to  be  w^I  laid  down 
in  the  case  of  Weaver  v.  Wofd^  Hob.  134,  which  is  thus  reported. 

"  Weaver  brought  an  action  of  trespass  of  assault  and  battery  against  Ward.  The 
defendant  pleaded  that  he  was,  amongst  others,  by  the  commandment  of  the  lords  of 
the  council,  a  trained  soldier  in  London,  of  the  band  of  one  Andrews,  captain,  and  so 
was  the  plaintiff ;  and  that  they  were  skirmishing  with  their  musquets  with  powder  for 
their  exercise  in  re  militari,  against  another  captain  and  his  band ;  and  as  they  were 
so  skirmishing,  the  defendant  casualiter  et  per  infortunium,  et  contra  voluntatem  auam, 
in  discharging  of  his  piece,  did  hurt  and  wound  the  plaintiff ;  which  is  the  same,  &c. ; 
absi:{ue  hoc,  that  he  was  guilty  aliter,  sive  alio  modo.  And  upon  demurrer  by  the 
plaintiff,  judgment  was  given  for  htm ;  for  though  it  was  agreed,  that  if  a  man  tilt  or 
tumey  in  the  isesence  of  the  king,  or  if  two  masters  of  defence  playing  their  prizes, 
kill  one  uiother,  that  this  shall  be  no  felony ;  or  if  a  lunatic  kill  a  man  or  the  like, 
because  felony  must  be  done  aaimo  felonico ;  yet  in  trespass,  which  tends  only  to 
give  damages  accotding  to  hurt  or  loss,  it  is  not  so ;  and,  therefore,  if  a  lunatic  hurt 
a  man,  he  shall  be  answerable  in  trespass :  and  therefore  no  man  shall  be  excused  of 
a  trespass  (for  this  is  in  the  nature  of  an  excuse,  and  not  of  a  justification  prout  ei 
bene  Ucuit),  except  it  may  be  judged  utterly  without  his  fault." 

In  Cnm  v.  Andrews,  Cro.  El.  622,  it  was  held  that  an  innkeeper  is  not  excused 
from  his  common  law  responsibility  for  the  safe  custody  of  the  goods  of  a  guest,  by 
Teasott  of  his  being  of  non-sane  memory.  And  see  Dickmsoa  v.  JF aiaon,  T.  Jones,  206 ; 
Undmoood  v.  Hmson,  1  Stra.  696 ;  Kemot  v.  Norman,  2  T.  K.  390 ;  Nvit  v.  Feme^f 
4T.  R.  121. 

(c)  In  Collins  v.  Gviymc,  the  special  case,  which  had  been  settled  by  Alderson  J., 
before  whom  the  cause  had  been  tried  at  the  London  sittings  after  Trinity  term  1831, 
was  argued  in  this  oonrt  in  Easter  term,  2  W.  4  (1832).  The  court  took  time  to 
consider  of  their  judgment,  and  in  Hilary  term,  3  W.  4  (17th  January  1833),  judgment 
vas  ntmounced  for  uie  pl^ntiff. 

The  verdict  having  been  entered  on  record,  and  judgment  signed,  upon  the  specif 
case,  Wilde  Serjt,  in  Easter  term,  3  W.  4  (27th  April  1833),  moved  for  leave  to  set 
aside  the  judgment  and  verdict,  and  to  turn  the  special  case  into  a  special  verdict^  in 
order  to  enable  the  defendant  to  take  the  opinion  of  a  court  of  error. 

The  application  was  supported  by  the  following  affidavit  of  the  defendant. 

"Lawrence  Gwynne  of,  &c.  maketh  oath,  and  saith  that  Richard  Bigg  was  a  collector 
<rf  tares  for  the  parish  of  Bethnall  Green,  Middlesex,  for  the  year  ending  the  5th  of 
Ajnil  1828,  and,  at  the  enaration  thereof,  was  a  defaulter  to  the  amount  of  6931. 
^  this  deponent  saith  that  notwithstanding  such  default,  he  was  r&appointed 
collector  for  the  following  year ;  and  this  deponent  then,  for  the  first  time,  became 
one  of  his  sureties ;  but  no  notice  was  given  him  of  the  deficiency  in  the  former  year. 
And  tiiis  deponent  furtiher  saith  that  he  has  been  informed,  and  believes  that  the 
commissioners  of  the  said  district  did  not,  during  any  part  of  the  said  yeu^  of 
collection,  examine  the  said  Richard  Bigg,  upon  oath  or  otherwise,  as  to  the  state  of 
his  accounts,  nor  did  they  make  any  order  for  payment  to  the  receiver  general,  nor 
did  they  sell  his  property,  but  allowed  the  same  to  be  sold  by  public  auction,  notwith- 
standing, as  this  deponent  has  been  informed  by  Thomas  Botright,  a  collector  of  taxes 
forthe  parish  of  Shoreditch,  that  he,  the  said  Thomas  Botright,  about  a  week  before  the 
sale  by  auction  of  the  said  Richard  Bigg's  goods,  did  attend  the  board  of  commissioners 
sitting  in  Osbom  Street,  and  deliverea  to  Mr.  Charles  Lush,  the  senior  clerk  to  the  said 
commissioners,  who  was  sitting  by  Mr.  Collins,  the  chairman,  and  one  of  the  plaintiffs, 
a  pruted  catalogue  of  such  intended  sale  by  suction,  and  recommended  him  to  look  out. 
Aiid  Uiis  deponent  saith  t&at  at  tbe  tniU  of  tiiis  cause,  the  learned  judge  submitted  the 
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[672]  A  rule  nisi  was  granted ;  but  the  cause  was  ultimately  compromised. 

following  questions  to  the  jury,  who  returned  their  verdict  thereon  in  writing  as  herein- 
after mentioned.  First,  whether  Richard  Bigg  paid  over  to  the  receiver  general  the 
whole  sum  collected  by  him  upon  the  accounts  of  the  years  1828  and  1829.  Seooodlr, 
whether  he  paid  those  sums  all  to  the  account  of  1828  and  1829,  or,  if  not,  how  much 
of  these  sums  did  he  pay  to  the  account  of  the  preceding  year  or  yeara.  Thirdly, 
whether  he  had  any  lands  or  houses  after  the  default  made,  which  could  have  been 
seized  and  sold,  and  the  value.  Fourthly,  goods  in  like  manner,  and  value.  Fifthlr, 
whether  the  commissioners  had  notice  that  Bigg  had  these  lands  or  goods.  Sixthly, 
whether  Bigg  absconded.  Seventhly,  whether  any  fraudulent  misrepresentitioD  tint 
Bigg  had  truly  collected  and  paid  over  the  sums  assessed  in  former  years,  was  made 
to  Dr.  Gwynne,  whereby  he  was  induced  to  enter  into  the  bond. — We  find,  first,  that 
Richard  Bigg  paid  over  to  the  receiver  general  all  the  sums  received  by  him  fw  the 
iiaaessment  of  the  years  1828  and  1829.  Secondly,  that  he  did  not  pay  all  these  sums 
to  the  service  of  the  years  1828  and  1829,  and  that  the  sum  of  24301.  was  paid  to  the 
service  of  that  year,  and  6931.  to  that  of  former  years.  Thirdly,  that  Richard 
had  lands  or  houses  after  the  default,  of  the  value  of  121L,  which  could  have  been 
seized  and  sold.  Fourthly,  that  he  had  goods  in  like  manner  of  the  value  of  200L  and 
upwards  at  the  time  of  de^ult,  which  could  have  been  seized  and  sold.  Fifthly,  that 
the  commissiDners  had  not  notice  of  the  possession  of  houses  or  lands  on  the  part  d 
Iticfaard  Big^  but  they  had  reasonable  grounds  for  believing  that  he  possessed  boiue- 
hold  goods  at  the  time  of  the  default  Siscthly,  that  he  aleconded.  Seventhly,  tlvt 
no  fraudulent  misrepresentation  was  made  to  Dr.  Gwynne  by  the  commissiooen  to 
induce  him  to  execute  the  bond.  Whereupon  the  learned  judge  directed  a  verdirt 
to  be  entered  for  the  defendant,  and  stated  [673]  that  the  ^aintiffs  would  be  at 
liberty  to  move  the  court  thereon,  and  also  stating  that  the  question  would  be  open  to 
the  parties  upon  a  special  verdict,  or  to  that  effect,  to  which  no  objection  was  made. 
And  this  deponent  further  saith,  that  no  entry  was  made  upon  the  record  of  the 

Sroceedings  at  nisi  prius.  And  this  deponent  further  saith,  t^t  in  the  following 
lichaelmas  term  the  plaintiffs'  counsel  moved  to  set  aside  tile  verdict^  and  enter  a 
verdict  for  the  plaintiffs,  upon  which  the  court  directed  a  special  case  to  be  stated 
between  the  parties;  upon  which,  after  hearing  counsel  on  both  sides,  the  court- 
TRnnounced  judgment  in  last  Hilary  term,  directing  ih&t  judgment  should  be  eotoed 
for  the  plaintaffs  for  the  sum  of  693L  on  third  hreach.  And  this  deponrat  ai^ 
that  the  record  thereupon  made  up  does  not  contain  the  special  finding  of  the  jmr, 
but,  on  the  contrary,  all  the  issues  are  there  found  for  the  plaintiffiL  And  t& 
deponent  further  saith,  that  he  has  sued  out  a  writ  of  error  in  this  cause,  but  be  is 
advised,  that,  unless  the  judgment  of  the  court  be  turned  into  a  special  verdict,  he 
will  not  be  enabled  to  prosecute  his  appeal.  And,  lastly,  this  deponent  saitb,  that 
no  re-assessment  has  taken  place  on  account  of  the  deficiency  in  question,  notwith- 
standing the  lapse  of  time  that  has  taken  place  ;  and  this  deponeut  has  good  reason  lor 
believing  that  the  accounts  have  passed  the  Tax  Office,  and  are  returned  into  the 
Treasury,  and  that  it  is  not  intended  to  re-assess  the  parish  in  question. 

The  court  granted  a  rule  nisi,  which  was  drawn  up  in  the  following  terms : — 

In  the  Conunon  Pleas. 

Collins  md  Others  v.  Gwynne,  Saturday,  27tfa  of  April.  Upon  reading  the  affidavit 
erf  Lawrence  Gwynne,  Esq.,  the  defenduit^  It  is  Gotlered,  that  the  plaintiffs,  upoo 
notice  of  this  rule,  to  be  given  to  them  or  their  attorney,  shall  shew  CMise  to  this 
court,  on  Wednesday  next,  why  the  judgment  and  the  entries  of  the  verdicts  npon 
the  several  issues  in  this  cause,  should  not  be  set  aside,  and  why,  instead  thereof,  • 
special  verdict  should  not  be  entered,  or  why  the  verdicts  found  upon  the  serenl 
issues,  should  not  be  entered  according  to  the  notes  of  the  judge  who  taied  tiiiscaiiM; 
and  why  the  defendant  should  not  have  six  days  to  transcribe  the  record  aher  Hbn 
rule  shall  have  been  disposed  of. 

In  the  same  term  after  cause  had  been  shewn  by  Taddy  Serjt  for  the  pUioti^ 
and  Wilde  Serjt.  had  been  heard  for  the  defendant,  the  rule  was  made  absolute  in  the 
following  terms : — 

In  the  Common  Pleas. 
Collins  and  Others  v.  Chvyme,  Wednesday,  8th  of  May.    Upon  reading  s  rule  made 
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[675]   Maksh  r.  WoOLLBY.   May  II,  1843. 

An  interim  order  by  a  commisBioner  of  bankrupt  for  the  protection  of  an  insolvent 
(under  5  &  6  Vict.  c.  116,  s.  1\  if  in  the  form  prescribed  in  the  rules  promulgated 
by  the  judges  and  commissioners  of  the  court  of  buikruptcy  (under  s.  13)  is  sufficient, 
and  need  not  shew  on  the  face  of  it  the  jurisdiction  of  the  commissioner  to  make 
SDch  order. — A  defendant  having  been  arrested  after  such  an  interim  order  had  been 
in  fact  made  (but  before  notice  to  the  sheriff  or  the  plaintiff),  this  court  ordered  his 
discharge,  although  the  jurisdiction  of  the  commissioner  did  not  appear,  either  by 
the  order  itself  or  the  affidavits  upon  which  the  application  to  this  court  was  made ; 
Init  they  refused  to  give  costs  against  the  sheriff  or  against  the  plaintiff. 

Bompas  Serit  on  a  former  day  in  this  term  (3d  May)  obtained  a  rule  calling  upon 
the  plaintiff  and  the  sheriff  of  the  county  of  Montgomery,  respectively,  to  shew  cause, 
why  the  defendant  should  not  be  discharged  forthwith  out  of  the  custody  of  the  said 
sheriff,  and  why  the  plaintiff  and  the  said  sheriff,  or  one  of  them,  should  not  pay  to 
the  defendant  or  his  attorney  his  costs  of,  and  occasioned  by,  the  application. 

The  application  was  made  under  the  6  &  6  Vict  c.  116  (a),  upon  the  i^davits  of 
the  defend»it,  his  attorney,  and  t^e  agent  of  such  attorney. 

in  this  cause  on  Saturday,  the  27th  day  of  April  last,  and  upon  hearing  counsel  on 
both  sides,  it  is  ordered  that  the  judgment  signed  u^n  the  postea  in  this  cause,  be 
set  aside,  and  the  roll  and  postea  amended,  by  entering  thereon  a  special  verdict,  to 
be  settled  by  the  Honourable  Mr.  Justice  Alderson ;  ea^  [674]  party  to  be  at  liberty 
to  submit  to  the  said  Mr.  Justice  Alderson  the  form  of  the  sud  ver^ct :  and  it  is 
ordered  that  the  time  for  the  defendant  to  transcribe  the  record  in  this  cause  be  hereby 
enlarged  until  six  days  after  the  same  shall  ba^'e  been  perfected  by  the  entry  of  final 
judgment  upon  the  special  verdict  hereinbefore  mentioned. 

It  has  been  considered  necessary  to  set  out  the  rules  and  the  affidavit  upon  which 
the  rule  nisi  was  obtained,  because  the  arguments  of  counsel  are  not  given  by  any 
coutemporaneous  reporter,  and  the  decision  appears  to  be  of  considerable  importance, 
as  shewing  that  the  court  has  exercised  the  power  of  directing  an  entry  upon  the 
record  of  the  finding  of  the  jury,  although  that  finding  had  originally  taken  the  form 
of  a  special  case ;  and  also  because  in  reporting  the  argument  in  tae  Exchequer  Chamber 
i^n  the  special  verdict  brought  then  by  writ  of  error,  one  report  states  that  the  rule 
was  made  absolute  by  consent ;  2  Scott,  332 ;  while  Mr.  Bingham,  in  his  report  of  the 
case  in  error,  passes  over  in  silence  idl  the  circumstances  attending  the  alteration  of 
the  special  case  into  a  special  verdict. 

It  was  not  likely  that  the  plaintiffs'  counsel  would  consent  to  reopen  the  case, 
after  a  decision  by  which  his  clients  had  obtained  judgment  for  6931.  and  their  costs 
of  suit.  The  necessity  for  the  strenuous  resistance  made  by  Taddy  Serjt.  to  the 
defendant's  application,  was  evidenced  by  the  circumstance  that  the  decision  which  he 
had  to  support  was  contrary  to  the  impression  entertained  by  the  learned  judge  who 
tried  the  cause,  and  that,  although  the  judgment  of  the  court  of  Common  Pleas  was 
Affirmed  by  a  majority  of  four  judges  against  three  in  the  Exchequer  Chamber,  it  was 
finidly  reversed  in  the  House  of  Lords ;  1  West's  Reports,  in  Dom.  Prac.  342. 

And  see  7  Bingh.  423 ;  9  Bingh.  544 :  2  New  Cases,  7  ;  6  New  Cases,  453 ; 
5  Moore  &  P.  276 ;  2  Moore  &  Scott,  640,  776 ;  1  Scott,  N.  B.  711,  ante,  vol.  i.  938, 
ante,  voL  iii.  p.  374,  n. 

(a)  Sect.  1,  after  reciting  l^at  "  it  is  expedient  to  protect  from  all  process  against 
the  person  such  persons  as  have  become  indebted  without  any  fraud  or  gross  or 
culpable  negligence,  so  as  nevertheless  their  estates  may  be  duly  distributed  among 
their  creditors,"  enacts  "  that,  if  any  person,  not  being  a  trader  within  the  meaning  of 
the  statutes  now  in  force  relating  to  bankrupts,  or  if  any  person  being  such  trader, 
but  owing  debts  amounting  in  the  whole  to  less  than  3001.,  shall  give  notice,  according 
to  the  schedule  to  this  act  annexed,  to  one-fourth  in  number  and  value  of  his  creditors, 
and  shall  cause  the  same  notice  to  be  inserted  twice  in  the  Gazette  and  twice  in  some 
newspaper  circulating  within  the  county  wherein  he  resides,  he  may  present  a  petition 
for  |ffDtection  from  process  to  the  court  of  bankruptey,  if  he  has  resided  twelve 
calendar  mimths  in  London  or  within  the  London  district,  or  to  the  commissioner  of 
bankrupt  in  the  countty  within  whose  district  he  may  have  resided  twelve  calendar 
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[676]  The  affidavit  of  the  defendant  stated  that  he  had  duly  petitioned  tlu 
district  court  of  bankruptcy  at  Liverpool  that  his  estate  might  be  administered  and 
that  he  might  [677]  be  protected  from  process  pursuant  to  the  statute ;  that  he  had 
duly  obtained  the  interim  order  for  protection,  bearing  date  the  24th  of  April  1843; 
that  he  was  on  the  27th  of  April  taken  in  execution  under  a  ca.  sa.  at  the  suit  of  the 
plaintiff,  and  that  he  was  then  a  prisoner  in  the  custody  of  the  sheriff  of  Montgomerr. 

The  affidavit  of  the  defendant's  attorney  stated  that  the  defendant,  ha^-ing  been 
resident  twelve  months  within  the  jurisdiction  of  the  Liverpool  district  court  of 
bankruptcy,  and  having  given  the  requisite  notice  of  his  intention  to  present  hia 
petition,  and  that  the  time  when  the  petition  should  be  heard  was  advertised  in  the 
Ijondon  Gazette  and  in  the  newspapers  in  the  notice  mentioned,  to  one  fourth  in  number 
and  value  of  his  creditors ;  and  having  ctuised  the  same  notice  to  be  inserted  twice  in 
the  London  Oaeette,  and  twice  in  a  newspaper  circulating  in  the  county  in  which  tiw 
defendant  resided ;  the  deponent,  as  attorney  for  the  defendant,  on  the  34th  Ajnl 
attended  the  said  district  court  witJIi  the  defendant's  petition  and  schedule ;  a  copy  <rf 
the  notice,  with  affidavit  of  the  due  service  thereof ;  two  numbers  of  the  London  Gazett/, 
and  two  numbers  of  the  said  newspaper,  containing  the  insertion  of  the  said  notice 
respectively,  and  with  an  affidavit  of  the  defendant's  signature  to  the  petition  and 
schedule ;  whereupon  the  court  examined  the  same,  and  being  satisfied  as  to  the 
correctness  of  the  petition,  and  of  the  said  several  paper  writings,  and  that  the  notices 

months,  which  petition  shall  bave  annexed  to  it  a  full  and  true  schedule  of  his  debt«, 
with  the  names  of  his  creditors,  and  the  dates  of  contracting  the  debts  severally  ;  the 
nature  of  the  debt,  and  the  security  (if  any)  given  for  the  same,  and  also  of  the  nature 
and  amount  of  his  property,  and  of  the  debts  owing  to  him,  with  their  dates,  and  the 
names  of  his  debtors^  and  the  nature  of  the  securities  (if  any)  which  he  may  have  for 
such  debts,  and  which  petition  shall  also  set  forth  any  proposal  which  he  may  have  to 
make  for  the  payment,  in  whole  or  in  part,  of  his  debts ;  and  it  shall  thereupon  be 
lawful  for  the  judge  or  commission  of  the  court  of  bankruptcy  to  whom,  by  any  order 
of  the  court,  as  hereinafter  provided,  the  same  shall  be  referred,  or  for  the  commis- 
sioner in  the  country  to  whom  the  petition  shall  be  presented,  to  give,  upon  the  filing 
of  such  petition,  a  protection  to  the  petitioner  from  all  process  whatever,  either  against 
his  person  or  his  property  of  every  description,  which  protection  shall  continue  in 
force,  and  all  process  be  stayed  until  the  appearance  of  the  petitioner  in  courts  as 
hereinafter  provided ;  and  upon  the  presentation  of  any  such  petition  all  the  estste 
and  effects  of  the  petitioner  shall  forthwith  become  vested  in  the  official  assignee,  who 
shall  be  nominated  by  the  commissioners  acting  in  the  matter  of  the  said  petition ; 
and  such  official  assignee  shall  and  may  forthwith  take  possession  of  so  much  thereof 
as  can  be  reasonably  obtained  and  possessed  without  suit ;  and  the  said  official  aasiniM 
shall  hold  said  stand  possessed  of  the  same  in  like  manner  as  official  assignees  bold 
and  possess  estates  and  effiaots  under  and  by  virtue  of  the  statute  relating  to 
bankrupts." 

Sect.  2  provides  "that  nothing  herein  contained  shall  be  held  or  construed  to 
hinder  or  prevent  the  said  insolvent  from  being  arrested  or  held  to  bail  under  the 
authority  of  any  judge's  order  for  that  purpose,  in  like  manner  as  may  now  by  law 
be  done,  notwithstanding  any  protection  which  may  be  granted  under  the  authority 
of  this  act." 

Sect.  13  enacts,  "that  it  shall  be  lawful  for  the  judges  and  commissioners  of  the 
court  of  bankruptcy,  or  any  four  of  them,  to  make  such  orders,  rules  and  regulations 
as  they  shall  think  fit  for  the  better  carrying  this  act  into  execution,  and  particularly 
for  regulating  and  appointing  the  duties  of  the  official  assignees  and  of  the  other 
assignees ;  the  auditing  of  their  accounts ;  the  collecting  the  debts  and  the  realising 
the  estate  and  effects  of  the  petitioner ;  and  the  notification  of  the  time  ol  hearing 
petitions  or  motions  in  the  Gazette  or  otherwise ;  which  orders,  rules  and  reguUtions 
shall,  upon  being  approved  by  the  Lord  Chancellor  Lord  Keeper  or  Lords  Commis- 
sioners of  the  Great  Seal,  be  laid  before  both  houses  of  parliament  within  fourtwn 
days  from  such  approval,  if  parliament  be  then  sitting,  or  if  not,  within  fourteen  days 
from  the  commencement  of  the  next  session  of  parliament,  and  shall  in  the  mean  time, 
and  from  the  date  of  such  approval,  be  binding  upon  the  commissioners  in  the  coontrv. 
and  upon  all  other  persons  whatever,  until  such  time  as  either  house  of  parliaiiMnt 
shall  make  some  resolution  in  whole  or  in  part  disapproving  the  same." 
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and  advertisanents  had  been  given  according  to  the  statute,  directed  the  said  petition 
ud  [07^  writings  to  be  filed  in  the  said  district  court ;  and  t^e  deputy  registrar 
filed  them  accordingly ;  and  the  court  thereupon  nominated  an  official  assignee,  and 
^)point«d  the  26th  of  May  for  the  firstexamination  of  the  defendant;  and  C.  P.  Esq., 
(HK  of  the  commiBaioners  for  the  said  district  court,  thereupon  granted  and  allowed 
an  interim  order  for  the  defendant's  protection ;  and  that  a  true  copy  of  the  defen- 
dant's intention  to  present  his  petition  to  the  said  district  court  was,  on  the  1 7th  April,, 
delivered  to  the  plaintiff. 

A  copy  of  the  petition  was  annexed  to  this  affidavit,  as  follows  : — 

"To  the  Liverpool  District  Court  of  Bankruptcy. 

"  The  humble  petition  of  Jeremiah  WooUey,  the  younger,  of  Wigdwr,  in  the  parisli 
of  Llandinam,  in  the  county  of  Montgomery,  farming  bauiff,  heretofore  a  fai-mer, 
"Sheweth, 

"That  your  petitioner  ia  not  a  trader  within  the  meaning  of  the  statutes  now  in 
fnce  (ay  rdating  to  bankrupts : 

[679]  "  That  your  petitioner  has  resided  twelve  months  (aY  within  the  district  of 
tliis  honourable  court,  that  is  to  say,  at  Wigdwr,  in  the  parish  of  Llandinam,  in  the 
county  of  Montgomery : 

"  That  your  petitioner  has  become  indebted,  without  any  fraud  or  gross  or  culpable 
n^li^ence,  to  divers  creditors,  whose  names  are  inserted  in  the  schedule  mark^.  Sec.. 
to  this  his  petition  annexed : 

"  That  your  petitioner  has  given  notice  to  one  fourth  in  number  and  value  of  such 
ereditors,  that  is  to  say,  to  the  several  creditors  to  whose  names  the  word  '  notice '  is 
ttmexed  in  the  said  schedule,  of  his  intention  to  present  this  petition,  and  has  caused 
notice  tfa»«of  to  be  inserted  twice  in  the  London  Gazette,  that  is  to  say,  on  Friday  the 
14th  day  of  April,  and  Tuesday  the  18th  day  of  April,  instant,  and  twice  in  the 
Shmaimry  ChmnkU  newspaper,  that  is  to  say,  on  Friday  the  14th  day  of  April,  and 
ftiday  the  2l8t  day  of  April,  instant ;  as  by  the  said  Gasetie  and  newspapers  will 
«PP«»-(^)=  

(o)'  These  are  the  words  of  the  5  &  6  Vict.  c.  116,  s.  1.  But  the  word  "  now  "  in 
the  statute  would,  in  strictness,  refer  to  the  day  on  which  the  bill  received  the  royal 
ment,  viz.  12th  of  August,  1842;  whereas  the  word  "now"  in  the  petition  would 
spply  to  the  laws  in  force  at  the  time  the  petition  was  signed.  The  commissioners  of 
bankruptcy  have  held  that  a  party  is  entitled  to  the  benefit  of  the  act,  who,  although 
he  does  not  carry  on  any  trade  which  was  within  the  former  statutes  of  bankruptcy, 
does  carry  on  a  trade  within  the  5  &  6  Vict.  c.  1 22,  inasmuch  as  that  statute,  though 
it  received  the  royal  assent  on  the  same  day  (the  12th  of  August  liJ42),  did  not  come 
into  operation  until  the  11th  of  November  following.  According  to  this  construction 
of  the  statute,  the  language  of  the  petition  should  not  have  been,  "now  in  force,"  but 
"which  were  in  force  at  the  time  of  the  passing  of  a  certain  act  of  parliament,  made, 
At,  and  intituled,  Ac.  But  by  the  7  &  S  Vict.  c.  96,  a  form  of  petition  is  given  con- 
tsining  the  words  "the  statutes  now  in  force ;  the  truth  of  the  allegations  in  which 
petition  must,  as  before,  be  verified  by  the  affidavit  of  the  petitioner.  This  seems  to 
be  tantamount  to  an  enactment  that  the  party  to  be  discharged  under  that  act,  must 
be  a  person  who  is  not  a  trader  within  the  meaning  of  the  acts  which  are  in  operation 
it  the  time  the  petition  is  presented. 

(a)*  The  petition  here  follows  the  words  of  the  statute  5  &  6  Vict.  c.  76,  s.  1,  but 
uiUie  form  of  petition  given  in  the  schedule  the  words  are  "months  past,"  meaning 
probably,  months  last  past."  The  statement  in  this  petition  would  appear  to  be 
Mtisfied  by  a  residence  during  the  first  twelve  months  of  the  petitioner's  Ufe,  or,  as  it 
iVpean  to  have  been  held  at  Basinghall  Street,  by  a  residence  of  twelve  months  at 
nrioua  intervals. 

{b)  Notice  is  not  required  to  be  given  to  the  detaining  creditor ;  though  it  is 
nquired  to  be  given  to  one  fourth  of  ^e  creditors  in  number  and  value,  of  the  debtor's 
smction.  That  notice  has  been  given  to  the  creditors  mentioned  in  the  petition,  rests, 
luwever,  upon  the  assertion  of  the  petitioner,  the  truth  of  which  cannot  be  inquired 
into  until  i^t«r  his  discharge,  nor  then,  unless  he  choose  to  appear,  when  the  period 
DCQtioned  in  the  interim  order, — or,  in  other  words,  during  which  his  person  and 
f!iK>ds  are  protected  against  all  process, — has  elapsed. 


Digitized  by 


Google 


734 


HABSH  V.  WOOLLEY 


[680]  "That  the  schedules  marked  respectively,  &c.,  to  this  petataon  aanurod, 
contain  a  full  and  true  account  of  your  petitioner's  debts,  with  the  nunes  of  hii 
creditors,  and  the  dates  of  contracting  the  debts  severally,  the  nature  of  the  debt, 
and  the  security  (if  any)  given  for  the  same,  and  also  the  nature  and  ^oimt  of  lu 

Sroperty,  and  of  the  debts  owing  to  him,  with  their  dates,  and  the  names  of  liia 
ebtOTs,  and  the  nature  of  the  securities  (if  any)  which  he  has  for  such  debts : 
"  That  your  petitioner,  being  unable  to  pay  and  satisfy  such  debts,  is  dennni 
that  his  estate  should  be  administered  under  the  protection  and  directioa  of  tiiiE 
honourable  court ; 

"That  your  petitioner  is  ready  and  willing  to  be  examined  from  time  to  time 
touching  hia  estate  and  effects,  and  to  make  a  full  and  true  disclosure  and  diacovety 
of  the  same : 

"  Your  petitioner  therefore  prays  that  your  petitioner  may  be  protected  from  Jl 
process  whatever,  either  against  his  person  or  his  property  of  every  descriptioD,  and 
that  your  petitioner  may  have  such  further  and  other  relief  as  by  the  statute  nude 
in  the  parliament  holden  in  the  fifth  and  sixth  years  of  the  reign  of  Her  prtMut 
Majesty,  intituled,  &c.,  is  provided,  and  this  honourable  court  shall  think  fit : 

"  And  your  petitioner  will  ever  pray,  &c." 

The  affidavit  of  the  agent  stated  that  he  did,  on  the  27th  of  April,  after  die 
defendant  had  been  arrested,  but  before  he  was  taken  to  prison,  personally  sen'e  the 
sheriff's  officer,  or  bailiff,  making  the  arrest,  and  also  the  plaintiff,  with  true  copies  d 
the  said  interim  order,  at  the  same  time  producing  the  original ;  and  that  after  sudi 
service  he  demanded  the  discharge  of  the  defenmmt,  but  that  the  sheriff's  (Acer 
refused  to  discharge  him ;  and  Uiat  he  requested  the  plaintiff  to  give  his  autbontr 
£681]  for  such  discharge,  but  that  the  plaintiff  refused  to  do  so,  and  said  he  would 
place  every  obstacle  that  he  could,  in  the  way  of  the  d^endant's  obtaining  the  benrft  : 
•of  his  petition  under  the  act 

A  copy  of  the  interim  order  was  annexed  to  tiiis  affidavit,  as  follows : — 

"  In  the  Liverpool  District  Court  of  Bankruptcy. 

"At  Liverpool,  the  24th  day  of  April  1843. 

"  In  the  matter  of  the  petition  of  Jeremiah  WooIIey  the  younger,  of  T^lgdwr,  in 
the  parish  of  Llandinam,  in  the  county  of  Montgomery,  farming  baili^  heretofore  a  : 
farmer,  an  insolvent  debtor. 

"  Be  it  remembered,  that  the  above  named  Jeremiah  WooIIey  having  presented  a  | 
petition  to  this  honourable  court,  under  the  {provisions  of  an  act  of  parliament  passed  i 
in  \he  parliament  holden  in  the  fifth  and  sixth  years  of  the  reign  of  Her  ytaai  I 
Majesty,  intituled  '  An  Act  for  the  Relief  of  Insolvent  Debtors,'  and  such  petition 
having  been  this  day  filed  in  court,  a  protection  is  hereby  ^ven  to  the  said  J. 
from  all  process  whatever,  except  as  hereinafter  mentioned,  either  against  his  person 
■or  his  property  of  every  description,  which  protection  shall  continue  in  force,  widsll 
process  (except  process  for  arresting  or  holding  him  to  bail  under  the  authoritj'  of  a 
judge's  order  for  that  purpose)  be  stayed,  until  the  26th  day  of  May,  at  U  o'clock  in 
the  forenoon,  being  the  time  appointed  for  the  appearance  of  the  said  J.  W,  at  the 
Liverpool  District  Court  of  Bankruptcy  at  Liverpool,  and  for  the  first  examinatioo  d 
the  said  J.  W.  according  to  the  form  of  the  said  act.  ! 

'*  (Signed)       C.  P.,  Commissioner."  ' 

Manning  Serjt.,  on  a  subsequent  day  (9th  May)  shewed  cause,  and  Bompas  Setjt 
was  heard  in  support  of  the  rule. 

[682]  Their  arguments  are  so  fully  stated  and  commented  upon  in  the  judgment 
-of  the  court,  that  it  is  not  necessary  to  repeat  them  here. 

Cur.  adv.  vult. 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the  court 

This  was  a  rule  calling  upon  the  plaintiff  and  the  sheriff  of  the  coud^  of  | 
Mont^mery  to  shew  cause  why  the  defendant  should  not  be  discharged  out  of  cnstodfi  i 
-and  miy  the  ;^ntiff  and  the  sheriff,  or  one  of  them,  should  not  pay  the  costs  of  dn  I 
application.  The  nile  was  obttuned  upon  affidavits  stating  that  the  defei^ant  bad  hr  \ 
petition  (a  copy  of  which  is  annexed  to  one  of  the  affidavits)  applied  to  the  Liverpod  j 
District  Court  of  Bankruptcy,  praying  that  his  estate  might  be  adminietwed,  and  tlut  1 
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he  mi^t  be  protected  from  sU  process,  according  to  the  provisions  of  the  statute 
S  £  6  Vict  c.  1 1 6 ;  and  that,  upon  filing  his  petition,  he  had  duly  obtaiaed  the  interim 
wder  of  protection,  also  annexed  to  uie  afiSdavit.  This  interim  order,  bearing  dat'O 
the  S4tb  of  Aiwil  1843,  after  reciting  that  the  defendant  had  presented  a  petition  to 
tbat  eoart  under  tiie  provisions  of  the  statute,  and  that  such  petition  had  been  filed, 
gives  a  protection  to  the  defendant  from  all  process  whatsoever  (except  process  to  hold 
to  baO  under  a  judge's  order),  and  directs  that  such  protection  shall  continue  in  force, 
aod  that  all  process  shall  be  stayed,  until  the  26th  of  May  then  next,  being  the  time 
appoioted  for  the  defendant's  appearance  and  examination  at  the  District  Court  of 
Bwikruptcy,  according  to  the  form  of  the  act.  The  affidavit  further  states,  that  the 
defendaiit  was  afterwards,  on  the  27th  of  April,  taken  in  execution  by  the  sheriff  of 
Maatgomery,  under  a  writ  of  capias  ad  satiB&iciendum,  at  the  suit  of  the  plaintiff 
MvBh;  and  that  the  interim  order  of  protection  was  afterwards  [683]  produced,  and 
1  eofy  of  it  86r\*ed  upon  the  sheriff's  oflicer,  who  was  thereupon  required  to  release 
the  defendant  out  of  custody,  but  refused  to  do  so ;  and  that  the  pluntiif,  upon 
l^filicatioa  afterwards  made  to  him  for  an  order  for  the  defendant's  release,  refused  to 
interfere ;  and  that  the  defendant  still  remained  in  the  custody  of  the  sheriff. 

Upon  these  affidavits  four  questions  have  been  raised  for  our  decision : — first, 
whether  the  interim  order  of  protection  is  good  upon  the  face  of  it,  without  shewing 
the  authority  of  the  commissioner  to  issue  it;  secondly,  whether  the  affidavits 
raffiaentJy  disclosed  the  commissioner's  jurisdiction ;  and,  if  not,  thirdly,  whether  the 
court  ought  to  order  the  defendant  to  be  discharged  without  proof  of  the  com- 
nunioaers  authority;  and,  fourtJily,  tipon  what  terms  the  defendwt  ought  to  be 


Upon  exvnining  the  order  itself,  we  find  in  it  no  statement  of  those  circumstances 
rliieh,  according  to  the  provisions  of  the  statute,  are  neoeaauy  to  give  the  commis- 
eotur  aaUiority  to  grant  any  such  pY)tection.  There  is  no  statement  that  the  defen- 
was  not  a  trader ;  nor  that,  being  a  trader,  his  debts  amounted  to  less  thui  3001. ; 
BorUudi he  had' given  any  of  the  notices  required  by  the  statute;  nor  that  he  had 
noAiA  twelve  months  within  the  Liverpool  district :  but  the  order  merely  recites  that 
tbe  defendant  had  presented  a  petition  under  the  provisions  of  the  statute,  which  had 
Iwen  filed  in  court,  without  any  finding  that  the  statements  in  l^e  petition  were  true ; 
Md  then  proceeds  to  grant  the  protection,  as  already  stated. 

The  petition  does,  indeed,  allege  all  these  circumstances ;  but  the  statute  does  not 
enact  that  if  any  person  shall  {absent  a  petition  stating  that  he  is  not  a  trader,  and  so 
■n,  the  commissioncT  may  thereupon  give  an  order  of  protection  ;  but  it  confers  the 
pwer  on  the  commissioner  only  in  cases  where  such  petition  shall  be  pre-r684}-sented 
ofa  person  not  a  trader,  or  by  a  trader  owing  less  than  3001.,  and  where  the  petitioner 
■>  rnided  twelve  months  within  the  particular  district,  and  has  given  the  prescribed 
ntiee  to  his  creditors. 

As  this,  thwefor^  is  an  order  under  a  special  statutory  power,  it  is  essential  to  the 
"■liility  (rf  such  order  that  every  tbinjg  that  is  necessary  to  give  jurisdiction  should 
Vpear  on  the  face  of  it,  unless  the  legislature  has  given  some  more  compendious  form. 
See  the  cases  of  Muskett  v.  Drwmmand  (10  B.  &  C.  153 ;  5  M.  &  R.  210),  and  Chiistk 
•.h\mn  {11  A.  &  E.  373;  3  P.  &  D.  204).)  And  as  there  is  nothing  on  the  face  of 
his  order,  either  by  way  of  direct  allegation  or  of  recital,  to  shew  that  the  defendant 

a  person  to  whom  the  commissioner  had  authority  to  give  any  protection  under 
he  statute,  the  order  would  be  clearly  bad,  unless  some  legislative  provision  could  be 
itiotod  out  which  had  sanctioned  the  adoption  of  this  form. 

It  was  argued  for  the  defendant,  that  the  order  was  in  the  form  prescribed  by 
Brtain  rules  and  orders  made  under  the  thirteenth  section  of  the  statute  by  the  late 
ir  Jdm  Cross,  one  of  the  judges,  and  four  of  the  commissioners,  of  the  court  of  Banh- 
and  approved  of  by  the  Lord  Chancellor ;  and  that  the  legal  effect  tiie  rule 
Morilnng  lius  form,  wotdd  be  tiie  same  as  if  the  form  had  been  given  in  a  schedule 
>theactitselt 

By  the  thirteenth  section  of  the  statute,  power  is  given  to  the  judges  and  com- 
tittioQera  of  the  court  of  Bankruptcy,  or  any  four  of  them,  to  make  such  rules  as  they 
)>U  think  fit  for  the  better  carrying  that  act  into  execution.  It  then  directs  that 
Kfa  rules  sh^  upon  being  approved  of  by  the  Lord  Chancellor,  be  laid  before  both 
BQses  of  parliament,  and  enacts  that  such  rules  shall,  in  the  mean  time,  and  from  the 
Me  (rf  such  £686]  approval,  be  binding  npou  the  commissioners  in  iha  country,  and 
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upon  all  other  persons  whateoever,  until  such  time  as  either  house  of  poriismeiit  duD 
make  some  resolution  disapproving  of  the  same. 

It  appears  that  certain  rales  were  made  by  the  judges  and  commissioners  of  the 
court  of  Bankruptcy,  and  were  approved  by  the  Lord  Chancellor,  and  that,  \y  tiw 
sixth  of  those  rules,  it  was  ordered  that  the  protection  from  process,  to  be  girai  to 
any  petitioner  from  filing  his  petition,  shall  be  called  the  interim  ordor  for  {Koteetios, 
and  shall  be  in  the  form  set  fortli  in  the  Schedule  A.  Na  2,  annexed  to  those  mdeni 
Upon  referring  to  the  Schedule  A.  No.  2,  we  find  the  form  of  the  interim  oider, 
corresponding  id  every  respect  with  that  which  is  now  under  consideration.  And  tbe 
first  question  resolves  itself  into  this, — whether  the  thirteenth  section  conferred  upcm 
the  judges  and  commissioners  of  the  court  of  Bankruptcy  the  power  of  prescnbing 
this  f onn  for  the  order  of  protection,  and  thereby  dispensing  with  the  ordinary  rule  d 
law,  which  requires  that  an  order  made  under  special  statutory  authority  shall  state 
such  facts  as  are  necessary  to  warrant  its  being  issued. 

There  is  certainly  no  express  authority  to  prescribe  any  such  form ;  and  none  d 
the  special  objects  particularised  in  the  thirteenth  section  have  any  relation  to  sach  n 
ordei'.  But  t^e  terms  of  general  authority  to  make  rales  for  the  better  carrying  tliat 
act  into  execution  are  large  enough  to  include  the  power  that  has  been  exerdsed :  sod, 
when  the  provisions  of  this  statute  are  closely  examined,  it  will  be  found  that  it  was 
necessary  to  prescribe  some  special  form  in  order  to  carry  the  act  into  execution ;  for, 
if  the  commissioner  could  give  no  interim  protection  without  stating  the  facts  necessair 
to  give  him  jurisdiction,  he  must  either  afiirm,  without  any  investi^tion,  the  facts 
alleged  in  the  petition  to  be  true,  or  he  must  wait  till  he  had  ascertained  [686]  tlmr 
truth  upon  inquiry,  and  thus  delay  the  protection,  which  was  intended  to  be  immediite. 
and  anticipate  a  great  portion  of  the  investigation,  which,  according  to  the  statute,  is 
to  take  place  at  the  termination  of  tbe  interim  protection  at  the  first  examinstioii  of 
l^e  insolvent.  As  the  expediency  of  such  a  form  of  order,  therefore,  is  appsreot,  uvl 
the  words  of  the  statute  arc  large  enough  to  warrant  it,  we  think  the  order  in  question 
must  be  considered  as  sanctioned  by  the  legislature,  and  that  therefore  no  objectioa 
can  be  made  to  it  on  the  ground  that  it  does  not  sufficiently  shew  the  authority  of  the 
oommissioner  to  make  it 

The  next  question  will  be,  whether  the  court  ought  to  direct  the  defendant  to  be 
discharged  out  of  custody  without  requiring  him  to  naake  out,  by  affidavit,  the  anthontr 
of  the  commissioner  to  grant  him  the  protection  under  which  he  seeks  his  release. 
And  we  think  we  ought;  because,  although  the  sherilF  must  stand  excused  for ibe 
arrest,  as  the  order  was  not  produced  at  the  time  of  the  arrest,  yet  it  now  appears  thil 
the  order  had  been  in  fact  issued  some  days  before ;  and  the  statutory  stay  of  procea 
operates  from  the  date  of  the  order ;  and,  if  we  were  to  require  proof  of  the  commi*- 
siouer's  authority,  the  whole  object  of  the  legislature  might  be  defeated ;  for,  open 
examining  the  provisions  of  the  statute,  we  can  see  that  it  was  intended  that  this 
temporary  protection  should  be  afforded  to  petitioners  upon  their  subjecting  tlMr 
property  to  seizure  by  the  official  assignee,  and  before  the  investigataon  of  the  truth  of 
tJieir  petitions.  But  if  we  were  to  require  the  petitioner  to  prove,  by  affidarit,  the 
jurisdiction  of  the  commissioner,  we  could  not  refuse  to  receive  affidavits  on  the  other 
side  ;  and  thus  we  should  be  instituting,  in  this  court,  an  inquiry  which  the  le^slatiiR 
intended  should  be  postponed  until  the  time  fixed  for  the  first  examination  bdbre  the 
[687]  commissioner  (a) ;  for  the  statute  does  not  require,  or  even  authorise,  the  coo- 
missioner  to  receive  any  proof,  by  affidavit  or  otherwise,  of  the  truth  of  the  petitico. 
before  that  time.  We  think  that  it  is  enough  for  the  defendant  to  shew  that  ih* 
order  for  protection  was  issued  before  the  day  of  the  arrest.  It  is  unnecessary,  dwre- 
fore,  for  us  to  make  any  further  remarks  on  the  many  defects  in  the  present  sffidsvitii 
which  were  pointed  out  in  the  course  of  the  argument 

The  only  remaining  question  is,  upon  what  terms  the  defendant  ought  to  be 
released.  He  asks,  that  eithei-  the  [daintiff  or  the  sheriff  shall  pay  the  costs  of  this 
application.    Such  a  term  it  would  be  manifestly  unjust  to  impose  upon  the  sherit 

(a)  To  which  examination  the  pefalaraer  is  not  bound  to  subject  himself,  where  be 
has  reason  to  apprehend  that  any  of  the  statenwnts  in  the  petition,  upon  wfaicb  he 
obtained  the  interim  order,  and  which  gave  him  the  opportunity  of  placing  himaelf 
beyond  the  reach  of  his  creditors,  and  of  withdrawing  fnmi  the  jnnadictioa  of  ths 
oommisuoner  who  granted  the  order,  will  be  disproved. 
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who  was  ignorant  of  the  existence  of  the  order  protection  at  the  tame  of  the  arrest^ 
and  vhot  i£  he  had  afterwurds  released  his  priscmer  upon  the  productaon  of  the  order, 
n^t  have  rendered  hhnself  liable  to  an  action  for  an  escape  if  it  had  eventually 
mesred  t^t  the  commiaaioner  had  no  junsdiction  to  grant  the  protection :  for,  as 
m  ot^eet  erf  the  legislature  seems  to  have  been  to  afford  protection  from  subsequent 
arrest,  and  not  to  release  debtors  already  in  custody,  it  has  provided  no  indemnity  for 
the  sheriff  in  such  a  case  as  the  present  And  it  is  difficult  to  see  how  the  sheriff 
could  defend  himself  in  an  action  for  an  escape,  if  the  statements  in  the  defendant's 
petition  should  eventu^y  prove  to  be  untrue.  This  difficulty  is  provided  for  by  the 
117fch  section  of  the  statute  6  G.  4,  c.  16,  in  t^e  case  of  bankrupts,  and  by  the  eighty- 
Snt  sectaon  of  the  7  G.  4,  c.  57,  in  the  case  <rf  in8<dvent8  {by ;  [688]  and  the  peril  in 
which  a  sheriff  would  be  placed  by  discharging  an  insolvent,  even  under  the  general 
power  ^ven  to  the  commissioner  by  the  latter  act,  witibout  the  protection  of  suc^  a 
dime  m  indemnity,  is  pointed  out  by  the  judges  of  tiie  court  of  Queen's  Bench,  in  the 
we  of  Si^^  V.  Jones  (2  B.  &  Ad  698) ;  a  p«il  which  would  be  much  more  obvious 
in  tins  case,  where  no  power  is  given  to  the  commissioner  to  order  the  discharge  of  an 
insolvent  already  in  custody.  If  the  order  had  been  produced  at  ihe  tame  of  the  arrest, 
the  question  might  have  assumed  a  different  character. 

With  respect  to  the  plaintiff,  he  seems  to  have  been  also  ignorant,  at  the  time  of 
the  arrest^  that  any  order  of  protection  had  been  obtained  by  the  defendant ;  and, 
indeed,  it  does  not  appear  that  the  order  had  at  that  time  reached  the  defendant ;  and, 
when  the  plaintiff  was  afterwards  applied  to  for  an  order  to  liberate  the  defendant,  he 
W18  placed  in  this  difficulty — that,  if  he  had  given  the  order,  and  the  defendant  had 
been  liberated,  and  had  afterwards  faUed  to  make  out  the  allegations  in  his  petition, 
the  comminioner's  order  would  have  been  void ;  and  the  liberatioD  of  the  defendant 

the  act  of  the  plaintiff  would  have  been  a  bar  to  all  future  remedies  under  his 
judgment  The  plaintiff  had  issued  his  process  in  the  usual  course ;  and  he  was  not 
Douind  to  interpose,  and  to  dedde  whether  the  defendant  was  entitled,  or  was  not 
entitled,  to  his  release. 

We  are  therefore  of  opinion  that  the  rule  for  the  discharge  of  the  defendant  out  of 
custody  should  be  made  absolute,  but  without  costs. 

Rue  absohite  accordingly  {bf. 


[689]   Holt  v.  Eadss.   May  11,  1843. 

Hu  defendant  was  served  with  a  copy  of  a  writ  of  summons  to  appear  in  the  Queen's 
Bench,  tested  by  the  Lord  Chief  Justice  of  the  Common  Pleas.  At  the  time  of  the 
service,  and  also  when  served  with  notice  of  declaration  in  the  Common  Pleas,  the 
defendimt  said  that  he  would  see  the  plaintiff  and  arrange  about  paying  the  debt : 
— Heki,  that  he  thereby  waived  the  irregularity. 

Haloombe  Serjt,  on  a  former  day  in  tJiis  term  (2Ut  April),  obtained  a  rale  calling 
open  tiie  pHntiff  to  shew  cause  why  the  affidavit  of  service  of  the  writ  of  summons, 
the  appearance  entered  by  the  plaintiff,  the  notice  of  declaration,  and  all  subsequent 
pnceedings,  should  not  be  set  aside. 

It  appeared  from  the  affidavits  upon  which  the  rule  was  obtained,  that  on  the  3d 
of  Apru,  the  defendant  was  served  wit^  a  copy  of  a  writ  of  summons,  dated  the  3Ist 
of  Much,  by  which  he  was  commanded  to  enter  an  appearance  in  the  court  of  Queen's 
Bench,  in  an  action  on  promises,  and  tested  in  the  name  of  the  Chief  Justice  of  t^is 
contt  An  appearance  was  entered  for  the  defendant  in  the  oourt  of  Queen's  Bench. 
(It  did  not  a^^Mar  when  this  was  done.)  On  the  Uth  of  April  tiie  defendant  was 
Mved  with  a  notioe  of  declaration  in  this  court 

EHr  T.  Wilde  Serjt  now  shewed  cause,  upon  an  affidavit  statins  that,  when  the 
^"fy  of  tlie  writ  d  flummoau  was  served  xrpaa  the  defendant,  he  said  ne  would  see  the 


[hf  Reenacted  by  1  &  2  Vict  o.  110,  s.  110. 

{by  And  see  the  7  &  8  Vict  c.  96,  amending  the  B  &  6  Vict  c.  1 16,  but  which  also 
makes  no  provisioQ  for  ascertaining,  previously  to  the  discharge  of  the  petdtioner,  the 
tnitli  of      allegations  contained  m  the  petition. 

See  1^  remarks  on  t^ese  statutes  in  the  Law  Review  for  November,  1844  (Na  L) 
*t  av. 
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plaintiff  and  moke  an  arrangement  for  the  payment  of  the  debt.  On  the  Utii  of 
April  (the  same  day  on  which  the  defendant  was  served  with  notice  of  decUntioo)^ 
the  {daintaff  caused  an  appearance  to  be  entered  for  the  defendant,  in  this  court, 
acocffding  to  the  statute ;  on  which  day,  the  defendant  again  said  he  would  see  tW 
plaintiff  and  arrange  t^e  payment  oi  the  debt  and  coatB.  On  19th  of  Aprfl  ^ 
defendant  took  out  a  summons  to  set  aside  the  notice  of  declaraticm  and  all  sulnequait 
]nroceedingB,  for  insularity.  This  summons  was  attended  and  heard  before  Mule  J. 
on  the  20th,  when  it  was  [690]  dismissed  without  costs,  upon  the  ground  that  the 
defendant  had  waived  the  irr^ularity ;  and  at  the  request  of  the  defendant,  four  days' 
further  time  to  plead  was  given  to  lum. 

The  letuned  serjeant  admitted  that  the  copy  of  the  writ  of  summons  was  iir^ulsr ; 
but  contended  that  the  application  to  set  it  aside  should  hare  been  within  the  time  of 
appearance,  and  before  the  defendant  had  taken  any  fresh  stop ;  B.  H.  2  WilL  4,  r.  33; 
SmUh  V.  Clarke  (2  Dowl.  P.  C.  218),  Tyler  v.  Cfreen  (3  Dowl.  P.  C.  439),  Child  t. 
Mar^  (c).  {Erskine  J.  It  has  been  decided  that  allowing  the  plaintiff  to  enter  as 
appearance  is  not  a  "  fresh  stop  "  on  the  part  of  the  defendant,  within  the  meamog  of 
ue  B.  H.  2  WilL  4  ((2).]  The  defendant  here  has  taken  a  fresfa  step  by  obttiong 
time  to  plead,  whereby  he  has  dearly  waived  the  irr^ularity ;  and  he  has  also  done 
so  by  his  promise  to  see  the  plaintiff  and  arrange  the  debt ;  Bawes  t.  KnigiU  (1  Kn^ 
132  ;  7  J.  R  Moore,  461),  lAoyd  v.  Hawkyard  a  M.  &  R.  320). 

Halcombe  Serjt.  in  support  of  the  rule.  The  service  of  the  copy  of  the  writ  of 
summons  was  not  a  mere  irregularity  within  the  R.  H.  2  Will.  4 ;  it  was  an  absolute 
nullity,  which  could  not  be  waived.  In  HinUm  v.  Stevens  (4  BowL  P.  C.  283),  the 
defendant,  on  the  8th  of  August,  was  served  with  a  copy  of  a  writ  of  summons,  directed 
to  him  by  a  wrong  name ;  on  the  30th  he  was  served  with  a  notice  of  declaratioD,  ia 
which  he  was  properly  described :  upon  an  application  to  set  aside  the  declaration  sod 
notice,  and  all  subsequent  proceedings,  for  irregularity,  it  was  held  [691]  that  the  ^^dica- 
ti<Hi  was  not  too  late,  being  made  before  the  time  for  pleading  had  ex^red.  Tbeeztoidfid 
time  for  pleading  in  this  case  expired  on  the  2l8t,  on  wnieli  day  the  rule  nisi  wis 
obtained.  He  also  cited  M<g(U  v.  Carter  (2  N.  R.  7S),  Sm  v.  Parker  (2  Ghitt  R  165X 
and  Newnham  v.  Haimy  (5  Dowl.  P.  C.  259).  The  mere  asking  for  time  to  settle  the 
action  will  not  waive  an  irregularity  ;  ^Tion.  (1  Dowl.  P.  C.  23) ;  nor  will  an  acquiescence 
in  the  decision  of  a  judge  at  chambers;  M'Dougall  v.  Nicholls  (3  A.  &  E.  813;  5  N. 

6  M.  366),  ITrigkt  v.  Skirmer  (2  C.  M.  &  R  746  ;  Tyrwb.  &  Gr.  69 ;  4  Dowl  P.  C.  727). 
In  Topping  v.  Fvge  (5  Taunt.  330),  where  a  plaiDtiff  having  served  an  irr^ulariKt»ea, 
the  defendant  gave  him  notice  of  the  irregularity,  and  told  him  that  if  he  proceeded 
thereon,  he,  the  defendant,  would  move  to  set  aside  the  proceedings,  it  was  held  tliat 
this  was  an  exception  to  the  ordinary  rule,  that  the  pjuty  applying  to  set  aside  irr^;alv 
proceedings  must  come  before  the  other  puty  has  taken  saiy  further  step  in  the  cause. 

TiNDAL  C.  J.  As  regards  the  waiver  on  the  part  of  the  defendant,  by  promisiiif 
to  see  the  plaintiff  (uid  arrange  the  debt  with  him,  I  do  not  see  how  this  case  ein  m 
distinguished  from  BaiMs  y.  Knight  and  Ll&tfd  v.  Hawkyard.  The  cases  whidi  an 
referred  to  in  a  note  to  the  latter  case — Anon.  (1  Chitt  R  129)  and  Lowes  v.  Clarke 
(2  Chitt.  R.  240) — are  also  in  point  Upon  this  ground,  therefwe,  I  am  of  qinioB 
that  the  rule  must  be  discharged. 

CoLTHAK  J.  The  cases  of  Bawes  v.  Knight  and  Lloyd  v.  Haxdeyard  are  founded 
upon  reason.  By  a  promise  to  pay  the  debt^  the  plaintiff  is  lulled  into  [6^]  secnri^, 
and  is  prevented  from  looking  curiously  into  the  proceedings. 

Erseine  J.  concurred. 

Mauls  J.  I  a^ee  with  the  rest  of  the  court  in  thinking  the  rule  should  be 
discharged,  though  it  may  be  hard  upon  the  defendant,  as  he  has  no  opportunity  of 
answering  the  pontiff's  affidavit  But  t^iat  cannot  be  helped.  Hie  irregolari^  ia 
tiie  copy  of  the  writ  of  sumnuMu  was  waived  by  the  {vomise  of  the  defendanl^ 
implied  a  knowledge  <m  his  part  t^t  a  suit  was  pending,  and  tiiat  he  had  no  ddanea 
BawM  T.  Knight  is  a  sufficient  authority  npon  that  point  In  Lloyd  t.  Hawkyaid  the 
judgment    the  court  does  not  appear  to  have  proceeded  on  the  ground  of  the  promiie 

(c)  3  M.  &  W.  433 ;  6  DowL  P.  C.  676.    See  Fynn  v.  Kempy  2  Dowl.  P.  C  630; 
4  Tyrwh.  990 ;  Butty  v.  Arbw,  2  DowL  P.  C.  36 :  Kdwanis  v.  CoUins,  6  D.  P,  G  227. 
{(£)  See  Ckalkley  v.  Carter,  Tyrwh.  &  Gr.  210,  4  Dowl.  P.  C.  480 ;  Dam  r.  S^kdc, 

7  Dowl.  P.  0,  530. 
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(ft  adminimi  by  the  defendant  The  muvinal  note  to  diat  ease  is  aa  fcdlows : — 
**  Where  the  service  of  a  writ  is  irreguhu',  but  t^e  defradaat^  on  recuTiiig  notice  of 
dedaration,  s^s,  *  It  is  all  right,  I  will  call  and  settie  ^e  debt  aiul  costs,'  the  irregnlarity 
is  waived."  But  the  courts  in  giving  judgment,  said,  "  The  prinoiple  is  a  sound  and 
j^ain  one,  that  where  a  defendant  means  to  take  advantage  oi  an  irregularity  in  point 
of  form  in  the  plaintiff's  proceedings,  he  must  act  promptly,  and  not,  by  lying  by, 
lure  the  plaintiff  on  to  incur  increased  expenses."  So  that  they  would  appear  to  have 
decided  the  case  upon  the  ground  of  deUy,  and  not  upon  the  waiver  by  the  defen- 
dant's promise,  which  no  promptitude  on  his  part  in  applying  to  the  court  could  have 
got  over. 

Bole  dischu-ged. 

[693]  Ha£iub  v.  Hall.   May  11, 1843. 

Where  a  cause  was  entered  as  a  special  jury  cause,  but  was  taken  in  the  defendant's 
absence  and  tried  by  a  common  jury,  as  an  undefended  cause,  the  court  set  aside 
brial  and  verdict,  with  costs. 

Sir  T.  Wilde  Serjt,  on  a  former  day  in  this  term  (2  let  April),  applied,  on  the 
put  of  the  defendant,  to  set  aside  the  trial  and  verdict  in  this  cause,  and  to  have  a 
new  trial,  with  costs. 

It  appeared  from  the  affidavit  upon  which  the  motion  was  made,  that  issue  was 
joined  in  the  cause  on  the  4th  of  May  1 842,  when  notice  of  trial  was  given  for  the 
rittinga  for  Middlesex  after  the  then  next  Trinity  term ;  that  the  plaintiff,  on  the 
13th  of  May,  obtained  a  rule  for  a  special  jury,  which  jury  was  afterwards  struck  and 
reduced,  and  that  the  cause  was  set  down  as  a  special  juiy  cause ;  that,  in  consequence 
d  the  plaintiS^s  not  having  lodged  the  record,  the  cause  was  struck  out  of  the  paper 
1^  the  marshal ;  that  notice  of  trial  was  again  given  by  the  plaintiff  on  the  16th  of 
JaDoaiy  last^  for  the  sitting  after  the  then  present  Hilary  term,  and  the  cause  was 
agaiD  set  down  as  a  special  jury  cause ;  that  shortly  afterwards  t^e  plaintiff's  attorney 
imormed  the  defendant's  attorney  that  an  application  was  about  to  be  made  on  beluuf 
of  the  plaintiff  for  leave  to  strike  the  cause  out  of  the  special  jury  list,  and  to  have 
the  same  tried  by  a  common  jury,  but  the  defendant's  attorney  answered  that  he  should 
the  appUcation,  and  nothing  was  done  thereupon ;  that,  at  the  sittings  after 
term,  the  cause  was  the  last  but  two  in  the  special  jury  list ;  and  that  on  the 
9th  of  February  notice  was  given  by  the  court  that  only  two  special  jury  causes  (of 
which  this  was  not  one)  would  be  taken  on  the  following  day ;  but  that  on  the  next 
day  the  cause  was  called  on  in  the  absence  of  the  defendant's  attorney  and  of  any 
pawn  on  the  defendant's  behalf,  and  tried  by  [694]  a  common  jury  as  an  undefended 
cause,  when  a  verdict  was  given  for  the  plaintiff. 

The  learned  serjeant  cited  HoU  v.  Meddmoeroft  (4  M.  &  S.  467). 
A  rule  nisi  having  been  granted, 

Cliannell  Serjt.,  for  the  ^aintiff,  now  admitted  that  the  rule  must  be  made  absolute, 
but  nihmitted  that  it  ought  not  to  be  made  absolute  with  costs. 

TiNDAL  C.  J.  The  words  of  the  jury  act  (6  6.  4,  e.  50,  s.  30)  are  very  stroiLf— 
tilat "  every  jury  so  struck  shall  be  the  jury  returned  for  the  trial  of  such  issue."  The 
trial  was  clearly  irremilar,  and  must  be  set  aside  with  costs. 

Per  curiam.   Ruk  absolute. 


Driver  «.  Fehkller.  May  11,  1843. 

Writ  of  summons  in  debt ;  declaration  filed,  and  notice  thereof,  in  assumpsit  Held, 
that  irregularity  was  not  waived  by  taking  the  declaration  out  of  the  office. 

The  writ  of  summons  in  this  case  was  in  debt,  and  the  declaratioii,  in  assumpsit 
Bompas  Serjt,  having  obtained  a  rule  nisi  to  set  aside  the  declaration  for 

UTt«ttlarity, 

ChaaneU  Serjt.  now  shewed  cause,  upon  an  affidavit,  which  stated  that  the  mis- 
deuription  of  the  form  of  action  in  the  process,  was  a  clerical  error,  and  that  the 
iiotii»  of  declaration  corresponded  with  the  declaration  itself.  He  admitted  that  the 
vuiance  between  the  writ  and  the  [696]  declaration  was  an  irregdarity ;  but  submitted 
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that  it  bad  beon  waived  by  the  defendant  having  taken  the  declaration  ont  of  the 
office,  which  was  a  fresh  step.  The  notice  shewed  the  name,  and  the  defendant  might 
have  moved  to  set  aside  the  notice ;  or  he  might  have  inspected  the  declaration  without 
taldng  it  out  of  the  office.  He  relied  upon  GiJberi  v.  KkkUmd  (2  DowL  P.  G  153) 
and  Robins  v.  Bkhards  (1  Bowl.  P.  C.  378). 

Bompas  Serjt  in  support  of  the  rule.  In  the  cases  cited,  the  objection  was  to 
the  notice  of  declaration,  which  would  be  waived  by  taking  the  declan^on  out  of  the 
office.  But  here,  the  objection  is  to  the  declamtion  itsdf,  and  of  that  objection  ti»n 
has  been  no  waiver. 

Per  curiam  {ey-.   Rule  abflolute. 

BiCELSY  V.  Fkll.   May  11,  1843. 

A  rule  for  judgment  as  a  case  of  a  nonsuit,  having  been  di8chiH-|;ed,  tJie  court  refund 
to  re-open  itj  upon  the  ground  that  the  affidavit  upon  which  it  bad  been  disehai^ 
was  false. 

A  rule  nisi  having  been  obtained  for  judgment  as  in  case  of  a  nwuui^  it  wm 
afterwards  (6th  of  May)  discharged  upon  a  peran^tory  undertaking. 

Shee  Serjt  now  moved  that  the  former  rule  might  be  re-opene<^  upon  an  affidavit 

stating  that  the  excuse  for  not  proceeding  to  trial,  which  had  been  sworn  to  when  the 
former  rule  was  discharged,  was  false.  He  submitted  that  the  defendant  had  no  oppor- 
tunity, on  the  former  occasion,  in  disproving  tiie  statement  in  the  i^davit  made  oo 
the        of  the  plaintiff. 

[696]  TiNDAL  C.  J.  The  same  observation  might  be  made  in  any  case  where  one 
party  h^  the  opportunity  of  swearing  last  If  the  present  application  were  acceded 
to,  it  would  tend  to  endless  iuconvenience. 

Per  curiam.   Rule  refused. 


Ex  PABTB  Na8H.   May  11,  1843. 

Articles  of  clerkship  having  been  eutered  into  in  March  1829,  were  suheequendy 
stolen :  the  court,  in  Easter  term,  1840,  allowed  a  copy  thereof  to  be  inr^ed,  bat 
not  nunc  pro  tunc 

Nash  had  been  articled  to  one  Miller,  an  attorney,  by  indenture  bearing  date  tiie 
2d  of  March,  1829.  The  money  for  the  stamp  duty  having  been  advanced  by  ooe 
Anthony,  the  articles  of  clerkship  were  deposited  with  him,  and  were  stden,  witb 
other  property,  from  his  house  in  the  month  of  July  following. 

Dowling  Serjt,  upon  an  affidavit  of  these  foote,  now  moved  for  leave  to  inrol  * 
verified  copy  of  the  aJiicIes  of  clerkship  nunc  pro  tunc ;  and  to  file  an  affidavit  (tf  tfas 
execution  of  the  original  articles.  JMaule  J.  What  is  meant  by  tunc?]  Hum 
months  after  the  execution  of  the  articles.  The  learned  serjeant  referred  to  Ez  pvk 
Clarke  (see  22  Geo.  2,  c.  46,  ss.  3,  4,  9.  3  B.  &  A.  610),  and  Ex  parte  ChapoM 
(3  DowL  P.  C.  562). 

TiNDAL  C.  J.    The  copy  of  the  articles  may  be  enrolled ;  but  not  nunc  pro  tunc 

Per  curiam.  Rule  accordin^y  {c)K 


[697]   AoAfisiz  AND  Wife  v.  Palmsr.   May  6,  1843. 

A  capias  cannot  issue  upon  a  scire  facias,  on  a  judgment  under 
1  &  2  Viet  c  no,  s.  35. 

An  order  was  made  by  Lord  Abinger  C.  B.  on  the  20th  of  March,  directing  thit 
the  defeuikint  shoukl  be  neld  to  bail.  Upcm  this  ovder  a  capias  was  issued,  under 
which  the  defenduit  was  taken  and  committed  to  the  Queen's  Bench  prison. 

This  order  was  obtained  on  the  affidavit  of  the  plaintiff  Maria  Agassiz,  which 
stated  tiiat,  in  Michaehnas  term,  1841,  before  her  intennaniage  with  the  [totiff 


cV  Tindal  C.  J.  was  absent 

cy  See  Ezyaie  Joy,  3  DowL  P.  a  342. 
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George  Agaseiz,  Bhe  recovered  in  this  court  lOOOl  debt,  and  391.  ISs.  in  an  action 
upon  a  bond  ccmditioned  for  the  payment  to  her  of  an  annuity  of  lOOL  by  baJf-yearly 
iutalments — ^that,  before  judgment,  there  had  been  a  suggestion  of  a  breach  in  t^e 
non-payment;  ol  60L  for  a  half  year's  annuity,  on  which  breach  damages  had  been 
iBsessed  uid  paid ;  and  that,  since  the  iatermarrying  <^  the  plaintififo,  a  set  fa.  had 
issued  to  recover  t^ie  judgment,  and  that  the  defendwt  was  about  to  leave  England 
for  India. 

April  22. — Sir  Thomas  Wilde  Serjt.  moved  to  set  aside  the  order  of  the  learned 
judge,  and  to  discharge  the  defendant  out  of  custody,  contending  that  a  judge  has 
no  authority  under  the  1  &  2  Vict.  c.  1 10,  s.  36,  to  require  that  a  partjy  shaU  be  held 
to  bail  in  a  proceeding  by  sci.  fa.  (a). 

A  rule  nisi  having  been  granted, 

[698]  Talfourd  Serjt.  now  shewed  cause.  The  fifth  section  of  tiie  1  &  2  Vict, 
a  110,  autfaraiEes  the  making  of  orders  to  hold  to  bail,  in  tiie  manner  directed  by  tihe 
third  section,  at  any  tnme  before  final  judgment  A  judgment  recovered  under  8  & 
9  W.  3,  c.  1 1,  though  in  form  a  general  judgment^  is,  in  substance  and  effect,  an  inter- 
locutory judgment,  inasmuch  as  it  does  not  terminate  the  proceedings.  [Tindal  C.  J. 
In  this  case  the  sci  fa.  is  not  merely  to  revive  the  proceedings  and  to  assess  further 
damages,  it  introduces  a  new  party  on  the  record,  and  appears  to  be,  in  reality,  a  new 
action.]  If  the  defendant  had  been  arrested  in  the  original  action,  it  was  considered 
that  he  could  not  be  held  to  bul  in  the  new  proceeding.  Not  having  been  arrested 
in  the  original  action,  the  defendant  might  have  been  held  to  bail  before  the  passing 
of  the  1  &  2  Vict  c.  110 ;  Bishop  v.  Pmoell  (6  T.  R.  616),  Barnes  v.  Maison  (ated  in 
the  judgment  in  Kmnear  v.  Tarrant,  16  Easti  631). 

wr  Thomas  Wilde  Serjt.  (with  whom  was  Hugh  Hill),  in  support  of  the  rule. 
The  poceeding  by  sci.  fa.  is  [W9]  not  a  new  action ;  it  is  a  contiauance  of  the  former 
action,  Tidd's  Practice,  1145  (9tfa  ed.  1146;  6th ed.  1158).  [Tindal  C.  J.  Theobject 
of  the  sd.  f&.  in  this  case  was  to  introduce  a  new  party  upon  the  record.]  There  could 
have  been  formerly  no  arrest  upon  a  sci.  fa.  until  the  party  had  succeeded  in  obtaining 
an  award  of  execution;  and  the  statute  1  &  2  Vict  c.  110,  does  not  extend  the 
power  of  arrest  to  cases  in  which  no  arrest  upon  mesne  process  lay  before.  All  the 
provisions  of  that  statute  relate  to  actions  commenced  by  writ  of  summons  ;  and  the 
fifth  section  expressly  gives  t^e  power  of  makii^  orders  to  hold  to  bail  '*  after  the 
commencement  of  such  action ; "  that  is,  of  an  action  commenced  by  writ  of  summons, 
as  directed  by  sect  2. 

Cur.  adv.  vult. 

May  6. — Tindal  C.  J.  now  delivM«d  the  judgment  of  the  court  We  wished  to 
look  into  tiie  oases  ^on  this  point,  and  we  are  of  opinion  ihaX  ^s  court  has  no  power 
to  iasoA  a  capias.  The  object  of  t^e  boL  is  to  call  upon  the  defendant  to  shew 
ense  why  execution  should  not  issue ;  and  it  directs  the  sheriff  to  give  notice  only. 

(a)  For  this  Tidd  cites  the  jud^ent  given  by  Ashhurst  J.  in  1  T.  B.  388, 
ExeaUors  of  Wright  Bart.  v.  Nvtt,  in  Error,  where  the  testator  having  undertaken  to 
brinz  no  writ  in  error,  it  was  held  that  the  executors  could  not  bring  error  upon  the 
aci.  bL  issued  against  them.  The  judgment  is  thus  reported : — "This  is  not  a  new 
action,  but  a  continuation  of  the  old  one.  It  is  only  a  sci.  fa.  to  revive  the  former 
judgment;  and  as  the  testator  himself,  if  he  had  lived,  could  not  have  brought  a 
mit  of  mror,  in  consequence  of  the  agreement,  neither  can  his  executors."  It  is 
obrioDs  that^  with  referenoe  to  the  agreement  not  to  bring  error,  the  testator  and  his 
exeeators  were  one  person,  imd  the  &rst  action  and  the  scire  fiocies  were  one  and  t^e 
sme  ]ffoceediiig.  Lord  Coke  says  (Co.  Litt  390  b.)  "Albei^  it  be  a  judicial  writ^ 
yet)  because  the  defendant  may  thereupon  plead,  ite  scire  fadas  is  aooounted  in  law, 
to  be  in  the  nature  of  an  action."  This  observation,  which  agrees  with  the  text  of 
IdtUflton,  8.  505,  seems  to  apply  as  well  to  the  writ  of  scire  facias,  at  common  law 
(vide  H.  14  H.  7,  fo.  16,  pi  5),  upon  a  change  of  parties,  as  to  the  statutory  scire 
hcias,  given  by  Weetin.  2,  st  1,  c.  45,  between  the  same  parties,  where  no  execution 
bag  iasued  within  the  year  and  a  day,  in  lieu  of  the  action  of  debt  upon  the  judgment. 
It  is  observable,  however,  that  the  statute,  so  far  from  treating  the  scire  facias  as  a 
new  action,  expressly  says,  *'  talem  de  cffltero  habeant  vigorem  quod  non  sit  neoesse  in 
posterum  de  hiis  placitare."  And  see  Grey  v.  Jones,  2  WiU.  361 ;  PtUfenev  v.  Townson, 
2W.Bla.1227;  2  Wnis.  Saund.  71  (4). 
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The  Bfaeriff  had  no  power  to  take  the  defendaDt  If  this  was  a  uew  action,  tiie  court 
had  no  power  to  grant  a  capias.  There  was  no  process  before  the  new  statute,  to 
take  the  party  in  execution ;  and  that  act,  hy  sect  3,  gives  the  power  of  direetiiig  the 
defendant  to  be  hehl  to  bail  in  any  action  "in  which  he  is  now  liable  to  airasi." 
This  sentence  refers  to  the  commencement  of  an  action ;  because,  by  sect  5,  it  is 
enacted  "  that  any  such  special  order  may  be  made  at  any  time  after  the  oommeDce- 
ment  of  the  action,  and  before  iinal  judgment  shall  have  been  obtained  therein."  If 
this  was  an  old  action,  then  the  fifth  section  shews  that  the  learned  judge  bad  do 
au-[700]-thority  to  direct  that  the  defendant  should  be  held  to  bail.  Whetiier  tiie 
proceeding  by  sci.  fa.  be  treated  as  a  new  action,  or  as  a  continuance  of  a  former  one, 
or  whether  the  capias  ought  not  to  have  issued,  the  rule  must  be  absolute  for 
discharging  the  defendant  out  of  custody. 
Rule  absolute  (a). 

Talfourd  Serjt  submitted  that  it  was  reasonable,  that  defendant  sbonM  he 
restrained  from  brmging  an  action  for  the  arrest 

TiNDAL  C.  J.  ^  would  hardly  bring  an  action  for  an  arrest  made  under  a  judo's 
order.  But  we  have  no  poww  to  restrain  him.  We  are  giving  him  only  that  which 
he  has  a  right  to  claim  at  our  hands. 


Peabson  v.  Lemaitrb.   May  II,  1843. 

[S.  C.  6  Scott^  N.  a  607 ;  12  L.  J.  C.  P.  253.   Referred  to,  HebdUA  v.  M*Ilwam, 

[1894]  2  Q.  B.  61.] 

In  an  action  for  defamation,  either  party  may,  with  a  view  to  the  damages,  give 
evidence  to  prove  or  disprove  the  existence  of  a  malioiouB  motive ;  but  if  the 
evidence  given  for  that  purpose  establishes  another  cause  of  action,  the  jury  ahoaJd 
be  cautioned  against  giving  any  damages  in  respect  of  such  other  cause  of  action- 
Case  for  a  libel  The  declaration,  after  statang  as  inducement  that  the  pbiotiff 
used  and  exomed  the  profession  and  bunness  of  an  at-tomey  and  solicitor,  and  held  ths 
ofiice  of  solicitor  of  the  city  of  London,  set  out  the  libel,  which  was  in  the  form  ci  a  letter, 
dated  the  13th  of  November  1841,  Bvddressed  to  one  Thomas  Starling  contaaiungthe 
following  passages ;  "  You  must  [701]  be  aware  of  the  circumstances  attending  my 
visits  to  Italy,  in  the  endeavour  to  recover  from  the  heiress  of  the  Zeeubio  estate  con- 
siderable advances  I  had,  at  her  desire,  made  in  liquidation  of  claims  on  my  old  friend 
the  Count,  who  had  left  me  his  executor.  I  engaged  Charles  Pearson  (meaning  die 
plaintiff)  as  solicitor,  a  man  whose  total  destitution  of  honourable  principle  we  h&re 
found  commensurate  only  with  his  consummato  art,  tact,  and  general  ability.  I 
thought  him  (meaning  the  pluntiff)  honest,  and  believed  his  representations  of  having 
vastly  more  business  than  he  had  means  to  execute ;  and  I  was  induced  to  make  him 
several  loans  of  some  60L  at  a  time,  and  seeing  him,  on  one  occasion,  commuoicate 
inf(nination  that  threw  his  wife  into  great  distress,  I  hastened  home,  and,  unsoUdted, 
indosed  him  my  cheque  for  1001.,  offering  to  double  this  sum,  if  he  required  so  mod 
to  settle  his  difficulty.  With  these  claims  on  his  justice,  if  not  his  gratitude,  he  w«i 
profuse  in  protestations  of  attachment  *  Having  been  arrested  at  the  suit  of  ft  pre- 
tended claimant  on  the  count's  estate.  I  gave  Pearson  (meaning  the  plaintiff)  a 
cheque  for  a  sum  between  5001.  and  6001  to  Imlge  with  the  secondary  in  lieu  ol  \^ 
The  chancellor,  on  the  hearing,  ordered  the  money  to  be  immediately  refunded ;  sod 
I  now  saw  the  necessity  for  a  journey  to  Italy.  Despite  of  the  order,  under  Tariooi 
pretences,  Pearson  (meaning  the  plaintiff ),  deferred  obtaining  the  return  of  my  depont 
from  day  to  day  for  three  weeks ;  and,  at  the  end  of  Uiis  time,  gave  me  such  assuranoe^ 
I  no  longer  doubted  I  should  have  it  during  the  day,  and  therefore  took  places  un 
prepared  for  my  journey  the  next  morning.  To  secure  the  money,  I  waited  at  hii 
(meaning  the  plamtiif  s)  house  much  of  the  day,  and  until  midnight^  when  ho 
aiqpearea  and  said  he  had  been  again  prevented  seeing  the  aecondary ;  but,  if  I  *o>w 
leave  directions,  the  disposal  [702]  of  the  money  might  be  relied  upon  by  ten  the  not 
morning.  I  had  no  choice,  and  wrote  out  instructions  to  pay  30>OL  to  your  fatheri 
care,  and  the  balance,  near  3001.  more,  to  my  bankers,  to  meet  varioua  cheques  I  had 

(a)  And  see  Badman  v.  Pught  ante,  391  {b). 
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drawn ;  and  I  advised  your  father  to  take  charge  of  this  money,  as  we  had  agreed. 
Tour  ^tber  made  repeated  application  for  this  money  without  success ;  and  at  length, 
doabtang  Pearson's  (meaning  the  plaintiff's)  veracity,  called  on  the  eecondary  to 
mquire  why  the  deposit  was  not  delivered  up.  The  books  were  referred  to ;  and  your 
fadrn-  is  my  witness  tlut  the  scoundrel  Pearson  (meaning  the  plaintiff)  had  taken  up 
die  deporit  two  months  before,  and  on  the  very  day  on  which  I  had  left  En^and  I 
Tear  Ritiier  hastened  to  Pearson  (meaning  the  plaintiff),  who  agtun  protested  how- 
ever that  he  oould  not  get  the  money  out  of  the  nands  of  the  secondary.  Indignant 
at  his  (meaning  the  plaintiff's)  base  treachery,  your  father  said  he  had  examined  the 
books,  and,  on  this  denouement,  Pearson  (meaning  the  plaintiff)  admitted  the  fraud,  and 
confessed  that  he  had  applied  the  sum  to  his  own  uses,  and  had  no  present  means 
of  repayment.*  On  my  return  to  England,  and,  after  very  much  of  vexatious  difficulty 
and  delays,  I  obtained  from  P.  (meaning  the  plaintiff),  not  the  return  of  the  money  of 
which  I  had  been  swindled,  but  a  specious  statement  of  pretended  claims  on  property 
in  the  West  Indies,  &c.  After  much  inreBsing  him  (meaning  the  plaintiff),  finding 
I  was  obliged  to  revisit  Italy,  I  obtained  from  nim  1001.  In  Italy  I  took  iegid  pro- 
eeediogs,  and  soon  obtained  from  the  countess  a  bond,  to  be  accepted  uid  guaranteed 
by  her  agents  in  England,  for  the  full  unount  of  my  claim,  reaching  finally  to  upwards 
of  30001.  I  forwarded  the  bond  to  Fearaon  (meaning  the  plaintiff),  with  instructions 
^t  he  (meaning  the  plaintiff)  should  take  all  necessary  steps  to  get  this  document 
ratified.  Receiving  no  acknowledgment,  I  wrote  again  and  again,  but  in  vain. 
^03]  At  length  I  sent  a  statement  of  the  particulars  to  my  friend  Place,  who  called 
m  P.  (meaning  the  plaintiff)  ;  and  having  obtained  of  him  (metming  the  plaintiff)  the 
free  avowal  that  I  had  been  the  greatest  benefactor  he  (meaning  the  plaintiff)  had  ever 
known,  put  to  him  (meaning  the  plaintiff)  the  stringent  query — how,  then,  could  he 
(meaning  the  plaintiff)  treat  me  so  shamefully  ?  He  (meaning  the  plaintiff)  at  first 
denied  the  possibility  that  he  (meaning  the  plaintiff)  could  ill-use  me :  but  on  Place 
handing  him  (meaning  the  plaintiff)  my  letter,  he  (meaning  the  phdntifi)  lowered  his 
Eaee  upon  his  handa,  and  uTected  to  weep  bitterly,  conceding  t^e  truth  of  my  state- 
mmt,  but  utterly  denying  that  he  (meaning  the  plaintiff)  had  received  any  oommunioap 
tion  from  me,  although,  mer  sending  him  the  bond,  I  had  written  to  him  (meaning 
t^e  plaintiff)  five  several  letters.  I  was  now  obliged  to  obtain  a  duplicate  copy  of  the 
bond.  This  I  hastened  to  forward  to  Place,  begging  him  to  confide  it  into  careful 
bands,  upon  which  he  could  fully  rely.  Will  it  be  believai !  Place,  in  his  progress  to 
execute  my  desires,  unhappily  met  Pearson  (meaning  the  plaintiff)  in  the  Strand  ;  and 
Buch  was  the  fascinating  power  of  this  wretch  (meaning  the  plaintiff)  that  he  (meaning 
the  plaintiff)  actually  prevailed  on  Place  to  surrender  to  his  (meaning  the  plaintiff) 
traitoroiu  hands  my  second  bond.  Pearson  (meiuung  the  plaintiff)  had  promised  me 
that,  as  I  was  forced  to  leave  Enghmd  on  the  second  occasion  wit^  alwder  means,  he 
(meaning  the  plaintiff)  would  supply  the  needful ;  but  he  (meaning  the  plaintiff)  sent 
Dot  one  penny  to  my  lud,  «id,  wmi  the  wicked  and  cruel  design  of  prolonging  my 
absence,  or  perhaps  bribed  to  commit  the  theft,  he  (meaning  the  plaintiff),  daringly  sup- 
pressed and  denied  that  he  (meaning  the  plaintiff)  had  received  any  communication, 
^though  his  (meaning  the  plaintiff's)  wife  and  her  mother  and  brother  well  knew  the 
fact,  and  have  all  [704]  three  confessed  to  me  the  truth : "  and  in  a  certain  other 
part  of  the  libel  was  the  false,  &c.  matter  following :  "  From  time  to  time  I  therefore 
renewed  my  applications ;  and,  on  my  appointment  to  a  foreign  station,  I  gave 
instruetions  to  Mr.  Ashurst  to  enforce  the  payment,  puttmg  into  his  possession  a 
correspondence  wherein  his  omti  (meaning  the  plaintiff's)  confessions  would  have 
destroyed  him  (meaning  the  plaintiff).  With  as  much  delay  as  he  (meaning  t^e 
idaintiff)  could  throw  in  pleading  all  manner  of  objections,  and  offering  bills  at  one 
and  two  years  for  16GL,  which  I  rejected,  he  (meaning  the  plaintiff)  consented  to  my 
proposal  to  arbitoite.  I  now  had  hope  of  a  settJanent ;  but  neither  threat  nor 
entroaty  oould  extort  from  him  (meanmg  the  {daintiff)  the  name  of  his  arbitaatw ; 
and  at  length,  within  forty-eight  hours  of  the  appwntment  to  embark,  I  was  reduced 
to  the  mortifying  necessity  of  accepting  his  (meaning  the  plaintiff^s)  bills,  resigning 
his  (meaning  the  plaintiff's)  letters,  and  executing  the  infamous  release  drawn  up  by 
bis  (meaning  the  plaintiff's)  best  wits,  to  bear  testimony  to  a  solemn  lie,  that  he 
(meaning  the  plaintiff)  had  settled  my  demands.  But  it  was,  as  my  professional 
Mvieer  sud,  this  or  nothing ;  for  I  could  not  put  to  hazard  an  appointment  of  8001. 
per  annnm,  to  atop  md  litigate  my  claims ;  and  my  return  to  my  oountay  at  uiy 
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distant  day  even  was  very  unlikely  :  and  this,  Pearson  (meaning  the  plaintiff)  knew 
full  well.  I  embarked,  and  was  ship-wrecked.  Soon  after  this  event,  finding  ihab  these 
bills  were  considered  worthless,  I  condescended  to  call  and  ask  my  plunderer  (mean- 
ing the  plaintifT)  to  cash  one  or  both  of  them.  He  (meaning  the  plaintifi)  had  Um 
heartlessness  to  receive  me  rudely,  and  flatly  refused  my  request  seeing  him  (meao- 
ing  the  plaintifi)  afterwards  rolling  in  his  (meaning  the  plaintifiTs)  carnage,  biMU^ 
at  the  price  of  which  he  (meaning  the  plaintiff)  had  [706j  defrauded  me,  I  prOTiUBd 
on  my  friend  Place  to  endeavour  to  get  him  (mewing  the  plaintifi),  even  now,  torauir 
the  plan  of  arbitoation  of  our  difibrenoes.  With  great  and  persevOTing  I^xmr,  Hr. 
Place  at  lei^th  extorted  his  (meaning  tbe  pkuntifTs)  assent^  provided  I  would  restore 
^e  bills,  loonsented  to  lodge  them  in  our  joint  nnmes.  He  (meaning  the  {daintiff) 
had  concluded  this  was  not  in  my  power;  and,  so  soon  as  he  (meaning  the  plaintifi) 
found  me  willing,  he  withdrew  his  consent,  and  closed  abruptly  the  negotiati(Hi :  and 
every  endeavour  to  re-open  it  has  proved  fruitless.  This  ia  Charles  Pearson,  (mean- 
ing the  plaintifi)  the  man  elevated  by  the  noodled  corporation  of  London,  to  a  |riaoe 
of  confidence  and  great  trust,  though  his  (meaning  the  plaintiff's)  real  character  and 
deeds  are  known  to  many  of  them.  But,  as  regards  my  unhappy  connection  with  him 
Oneanin^  the  plaintiff)  this  is  not  the  whole  amount  of  injuries  inflicted  on  me. 
When  riewmed  from  his  own  (meaning  the  {daiati£rs)  confession,  that  all  hope  of 
obtaining  Utte  second  deed  must  be  abandoned,  I  had  no  reaouroe  but  to  throw  mjwed 
on  the  generosity  d  the  agents  of  the  countess.  The  monstnnu  hardship  of  my  csn 
was  not  to  be  denied :  wit  for  five  or  six  years  tiiey  pat  me  at  defiance,  uinjs 
challenging  me  to  produce  my  bond.  Worn  out,  however,  by  my  oontumed  vpp&Or 
tions,  they  made  me  the  offer  of  6001.,  which,  in  my  hopeless  state,  I  was  ooiurtniiied 
to  accept,  and  give  my  release  for  3200L,  and  interest  By  this  settlement  I  lost^ 
besides  my  property,  my  peace  of  mind,  my  health ;  in  some  sort,  suffering  also  in 
character,  from  the  non-performance  of  duties  and  obligations  I  had  been  bereft  of  the 
means  of  fulfilling.  To  what  ertent  P.  (meaning  the  plaintiff)  may  have  pn^ted  by 
my  loss,  I  shall  never  ascertain.  His  (meaning  the  plaintiff's)  scruples  on  this  scon 
may  be  easily  conceived ;  and  his  (meaning  the  plaintiff^s)  gene-[706]-ral  omduct  too 
clearly  elucidates  bis  (meaning  the  plaintifiTs)  instincts.  You  have  some  time  asked, 
my  dear  sir,  why  this  leogtdiened  episode  ?  and,  what  has  this  to  do  witii  my  fatho^ 
amurs  1  I  commenced  it  with  the  intentioQ  <rf  shewing  raigioal  ground  for  ay 
requiring  iAa  loan,  and  I  have  pursued  it  in  order  that  those  branches  of  your  taa^ 
who  feelan  interest  in  my  cireunutanoes  may  leun  amount  of  the  mtnal  femat 
tion  I  have  endured  from  the  cold-blooded}  unprincii^ed  Pearson  (meaning  the  pliintiff) = 
By  means  of  which,"  &c. 

Pleas :  first,  not  guilty ;  upon  which  issue  was  joined :  second,  a  justifiettioD  to 
so  much  of  the  libel  set  out  in  the  declaration  as  is  included  between  *  *. 

BepUcation,  de  injuria. 

The  cause  was  tried  before  Coltman  J.  at  the  Middlesex  sittings,  after  Hilaiy  term 
last  After  proving  the  libel  the  plaintiff  tendered  in  evidence  two  other  letters  fron 
the  defendant,  the  one  bearing  date  the  27th  of  May  1842,  and  the  other,  the  25th  of 
February  1843  (both  written  after  the  commencement  of  the  present  aotaffli),  and 
addrused  to  the  Lord  Mayor  for  tiie  time  bein^  These  letters  were  objected  to  os 
the  part  of  the  defendant ;  but  the^  were  reoaved,  on  the  ground  that  they  would 
shew  the  animus  of  tiie  defendant  in  writing  the  Ubel  in  question.  The  fint  leMw 
contained  a  distinct  chu-ge  that  the  plaintiff  bad  received  the  sum  of  500L  from  die 
secondary,  and  had  not  paid  it  over ;  and  the  second  reiterated,  in  substanoe,  the 
chaiges  contained  in  the  letter  to  Starling.  The  defendant  having  failed  (o  prove 
his  j^ea  of  justification,  a  verdict  was  found  for  the  plaintaff,  damages  lOOL 

April  21. — Shee  Seojt,  on  a  former  day  in  t^  term,  moved  fen-  a  new  trial,  upoo 
the  ground  that  the  letters  in  question  had  been  impropwly  received.  They  were  do* 
neces-[707]-sary  to  exphtin  the  alleged  libel,  or  to  shew  animus  with  which  it  was 
written,  as  that  was  sufficiency  plaui  from  the  language  d  the  libel  itselt  [Croai- 
well  J.  The  argument  then  is,  tiiat  the  libel  contains  so  muck  internal  evKUoeeof 
malice,  that  the  phuntiff  had  no  right  to  give  any  further  evidence  of  maUco.]  » 
amounts  jwrfaaps  to  l^at  The  letters  put  in  were  in  tiiemselves  Ubellons,  and  "^"^ 
actions  might  have  been  maintained  upon  each  of  them.  He  cited  Pearee  v.  On^ 
(1  Mood.  &  R  455),  Symmons  v.  Slake  (ibid.  477^  and  Stuart  v.  Lnell  (2  Stark.  N.  P.  C 
93).    A  rule  nisi  having  been  granted, 


Digitized  by 


Google 


*Hur.ft  ana. 


PRAitSOK  V.  LEBIAITBE 


745 


May  6.— Sir  T,  Wflde  Serjt.  (with  whom  were  Talfbuid  Serjt  and  M.  D.  Hill),  on 
s  subsequeDt  day,  shewed  cause.  The  libel  set  out  in  the  declaration  contains  several 
distinct  charges  against  the  plaintiff,  a  small  part  only  of  which  is  attempted  to  be 
jmtified.  It  was  material  to  shew  under  what  circumstances  the  libel  was  written,— 
to  fix  the  real  motive  of  the  defendant — to  prove  that  whilst  he  was  putting  forward 
one  set  of  motives,  he  was  actuated  by  others  of  a  totally  different  character.  Look- 
ing at  the  letter  only,  it  might  be  supposed  that  the  object  of  the  writer  was,  to  put 
forward  some  claim.  Great  allowanoea  are  made  by  courts  of  law  in  favour  of  parties 
who  are  betrayed  into  using  harsh  expressions  in  respect  of  matters  in  which  they 
an  personally  interested ;  and  the  opinion  of  Lord  Ellenborough  was,  that  the  conveni- 
owe  of  mankind  in  conducting  the  ordinary  afi^rs  of  life  required  veiy  great  latitude 
in  casee  of  privileged  communications.  To  repel  any  arguments  of  this  description,  if 
brought  to  bear  upon  the  present  case,  it  became  desirable  on  the  part  of  the  plaintiff 
to  anticipate  such  a  line  of  de-r708}-fence.  The  course  resorted  to  by  the  plaintiff  had 
the  desired  effect;  and  this  rule  was  moved  for,  not  on  the  around  of  the  libel  being 
a  privileged  communication,  but  to  raise  the  question,  whether  the  defendant's  letters 
to  Sir  John  Pirie  and  to  Mr.  Alderman  Humphery,  when  they  respectively  filled  the 
office  of  Lord  Mayor  of  London,  were  admissible  in  evidence.  But  for  the  production 
of  those  subseqnent  letters,  the  defendant  would,  no  doubt,  have  contendwl  that  the 
letter  declared  upon  had  been  written  for  the  purpose  of  conveying  information  to 
Stariing,  without  any  intention  of  injuring  the  pluntiff.  [Shee  Serjt  It  never  was 
■□{qxised  that  this  was  a  case  of  privileged  communication.]  The  defendant  was 
prevmted  from  resorting  to  that  species  of  defence  by  the  course  taken  by  the 
I^untiff  in  anticipation  of  such  an  attempt  The  ffrst  libel  purports  to  have  been 
written  to  a  person  with  whom  the  defendant  appears  to  have  oad  some  pecuniary 
tm^actions ;  and  if  the  two  subsequent  letters  had  not  been  produced  and  read,  it  is 
impossible  to  say  that  a  jury  might  not  have  been  persuaded  by  the  defendant's 
eouiuel,  to  look  upon  the  first  letter  as  being  in  the  nature  of  a  privileged  communica- 
tion. [Crraswell  J.  Would  it  be  any  defence  to  A.  R's  action  for  a  libel  that  the 
defendant  had  said  to  a  third  person  "I  want  to  borrow  money  of  you,  because  A.  B. 
decoyed  me  into  a  gambling-house,  where  I  was  robbed  of  all  I  had  1 "]  The  cases 
have  gone  very  far.  Fairman  v.  Ives  (5  R  &  Aid.  642);  M'DougaU  v.  Clandga 
(1  Campb.  267),  It  is  not  contended  that  the  plaintiff  may  give  evidence  of  having 
made  uiother  and  distinct  fidse  chai^  against  bim  the  d^endant,  but  the  letters 
produced  in  this  case  contained  merely  a  repetition  of  the  former  imputations.  These 
ntters  were  received  for  the  purpose  of  establishing  the  malicious  motive  of  the 
defendant,  in  [709]  publishing  the  libel  declared  on.  It  was  not  an  attempt  to  prove 
tiie  existence  of  malice  at  one  period  by  shewing  that  it  existed  at  another.  The 
msUcious  motive  may  be  implied,  and,  on  the  other  hand,  such  implication  may  be 
excluded  by  the  occasion  on  which  the  defamatoiy  expressions  were  used.  [Gress- 
weU  J.  In  M'Dougall  v.  Claridge  the  defenduit  had  an  interest  in  the  subject  matter 
of  the  communication.  In  Heame  v.  SUnoell  (12  A.  &  E.  719,  4  P.  &  D.  696)  the 
defamatory  words  declared  on  not  having  been  spoken  upon  any  justifiable  occasion, 
tiie  court  of  Queen's,  Bench  refused  to  enter  into  a  consideration  of  the  motives  by 
which  the  defendant  was  actuated.  Where  defamatory  expressions  are  used  the  law 
in  the  first  instance  infers  malice.  If  the  occasion  be  such  as  rebuts  the  presumption 
of  Budice,  the  pl^ntiff  is  bound  to  shew  malice  in  fact  In  considering  the  occasion 
of  the  communication,  the  oourt  will  not  look  at  the  motives  of  tiie  speaker  or  writer.] 
"nie  point  is,  however,  sufficiently  open  to  argument  to  justify  a  plaintiff  in  not  relying 

XI  the  defendant's  abstaining  from  sach  a  course.  The  two  letters  were  clearly 
issible  for  the  purpose  of  fshewing  the  animus  with  which  the  defendant  made  the 
dia»e  contained  in  the  libel  declared  on.  A  wide  door  will  be  opened  for  defamation 
snd  hbel,  if  every  party  is  at  liberty  to  mix  up  slander  with  any  matter  in  which  he 
nay  have  an  interest.  In  Faimam,  v.  Ives  the  question  left  by  Abbott  C.  J.  to  t^e 
jmy  was,  whether  the  petition  presented  to  Lord  Palmerston  contained  only  a  fair 
and  honest  statement  of  the  facts,  according  to  the  understanding  of  the  party  who 
presented  it  In  tiiat  case  Holroyd  J.  said  "So,  in  the  case  <tf  a  confidentiu  com- 
nuiiiicati(»i  made  between  friends,  to  prevent  an  injury,  and  not  for  the  purpose  of 
dandering^  the  occasion  Justifies  the  act"  ^0]  [Crraswell  J.  That  must  mean  a 
communication  to  some  friend  upon  some  subject  in  which  he  is  interested.  |  Mr. 
Jttttira  Holroyd  was  very  accurate  as  to  the  terms  in  w^ch  he  expremod  himself. 
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[Creaswell  J.  The  (qualifying  words  may  have  been  omitted  in  the  repcnl]  The 
sune  learned  judge  cites  the  case  of  Cleaver  v,  Sairavde  (cited  in  1  Gampb.  268)  to  the 
same  effect,  So^  nere,  counsel  might  have  applied  the  rule  there  laid  down,  to  the 
pi-esent  case,  saying  that  the  letter  was  sent  solely  for  the  purpose  of  inducing  Starling 
to  acquiesce  in  the  writer's  demand.  Best  J.  concurs  in  the  judgment^  and  says, 
"The  letter  complained  of  was  addressed  to  the  secretary  at  war,  and  was  d^vend 
to  him,  and  to  him  only,  with  an  intent  to  prevail  on  him  to  exert  his  aadioril^  to 
compel  the  plaintiff,  an  officer  in  the  army,  to  pay  to  the  defendant  a  debt."  Here,  if 
the  plaintiff  had  omitted  to  prove  that  the  defamatory  matter  had  been  shewn  to 
o^er  persons,  the  defendant  would  have  relied  upon  the  circumstance  of  the  com- 
munication appearing  to  have  been  made  to  Starling  only.  There  could  be  no  better 
means  of  shewing  uiat  the  act  of  the  defendant  did  not  come  within  the  class  of 
privileged  communications,  than  by  bringing  before  Uie  jury  Uie  conduct  of  the  defen- 
dant upon  other  occasiuns  with  reference  to  the  same  matter.  Several  cases  which 
appear  at  first  sight  to  militate  against  this  view  of  the  subject^  are  distaomiishaMe 
from  iAxB  present.  In  Fiwnerty  v.  Tipper  (2  Gampb.  72)  Sir  James  MaDsfield  C  J. 
refused  to  admit  evidence  of  subsequent  libels.  But  this  was  solely  on  the  gronnd 
that  the  latter  did  not  relate  to  the  same  subject  matter ;  by  which  is  meuit^  not  die 
same  paper,  but  the  same  charge.  In  the  criminal  courts  it  is  the  constant  pracdo^ 
upon  tne  trial  of  an  indictment  for  passing  forged  bank  notes,  to  shew  an  uttering  of  sod 
[Til]  notes  upon  another  occasion.  There  is  no  substantial  difference  between  saying 
"That  which  was  written  is  true,"  and — repeating  the  libel  verbatim,  and  adding  the 
words  "And  all  this  is  true."  As  was  observed  by  Sir  James  Mansfield  C.  J.  in  that 
case,  with  reference  to  the  case  of  Tate  v.  Htmpkrey  (2  Gampb.  73,  n.)  tried  before 
Mr.  Baron  Graham.  "  Upon  consideration  I  think  the  case  before  Mr.  Baron  Graham 
was  rightly  decided,  inasmuch  as  the  circumstance  of  preferring  the  indictment  was 
there  proved  to  shew  the  malice ;  and  the  indictment,  in  point  mfacb,  merely  repeated 
the  words  for  which  the  action  was  broi^ht."  So  here,  what  is  there  but  a  repetition 
of  the  same  libel,  to  the  Lord  Mayor  of  ^ndon  for  the  time  being?  The  lett^  wen 
written  in  a  deliberate  manner,  to  persons  whose  bad  opinion  would  be  most  ^jodidil 
to  the  plaintiff.  In  Fimerty  v.  Tipper  (ibid.  72)  the  evidence  rejected  related  to  otha* 
publications.  Here,  the  evidence  given  related  to  the  same  charge.  It  is  totally  unlike 
the  case, — put  by  Sir  James  Mansfield  G.  J., — of  proof  of  miuder  being  offered  u^ 
the  trial  of  an  indictment  for  horse-stealing.  Symmons  v.  Blake  (1  Mood.  &  E.  477) 
and  Pearce  v.  Omsby  (ibid.  455)  are  said  to  be  in  point ;  but  neither  of  those  cases  will, 
it  is  conceived,  be  found  to  apply.  In  Mead  v.  Daubigny  (Peake,  N.  P.  G.  125),  Loid 
Kenyon  held,  that  in  actions  for  defamation  the  plaintiff  may  give  in  evidence  any 
words  used  by  the  defendant,  wit^  a  view  to  shew  the  spirit  with  which  the  defendant 
was  actuated.  His  lordship  was  however  of  opinion  in  that  case,  that  he  could  not 
receive  evidence  of  words  actionable  in  themselves.  But  in  the  subsequent  case  of 
Lee  V.  Htuim  (9),  that  learned  judge  appears  to  have  aban-[712}doDed  the  restrictioB 
which  he  had  adopted  in  Mead  v.  Daubigny,  as  to receivingevideiioe  of  odier wntds 
actionable  in  themselves.  In  Charlter  v.  Btmret  (Peake,  N.  P.  G.  32)  tiie  words  oon- 
plained  of  were  spoken  of  the  plaintiff  as  an  attorney ;  and  Lord  Kenyon  held  that 
words  spoken  at  different  times  might  be  given  in  evidence  to  shew  the  intentitm  of 
the  defendant.  [Gresswell  J.  Were  the  words  equivocal  f]  The  words  admitted  in 
evidence  were  the  same  as  those  originally  spoken.  It  might  be  convenient  that'  the 
plaintiff  should  bring  no  other  action  for  a  repetition  of  the  same  words  occuning 
before  the  trial  of  the  first  action.  The  distinction  between  giving  evidence  o(  othflr 
actionable  words  and  of  other  words  not  actionable,  is  not  founded  on  any  principle. 
Pearce  v.  Om^y  was  cited  on  moving  for  the  rule,  but  in  that  case  the  rejecboa 
of  the  subsequent  words  proceeded  upon  a  different  ground.  [Gresswell  J.  I 
tihink  the  evidence  was  offered  with  reference  to  the  amount  of  damages.]  It  was. 
In  Symmoru  v.  Blake  the  subsequent  words  oould  have  had  no  othw  effect  than 
to  inflame  the  daiuages,  though  they  were  tendered  as  proving  that  the  plaintiff  ns 
the  party  meant  in  the  conversation  declared  upon.  Patteson  J.  there  says,  "  I  do 
not  think  the  meaning  of  the  words  in  this  decUration  can  be  mistaken.    They  are 

(g)  Ibid.  166.  It  is  said  that,  in  Scott  v.  Lord  aatd  Lady  Oxford^  Lawrence  J. 
permitted  words  not  laid  in  the  declaration,  and  which  were  action^le,  to  be  given  in 
evidence  in  aggravation  of  damages,  ib.  126,  n. 
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perfectly  clear ;  aiid  if  other  words  of  the  same  or  similar  import  are  given  in  evidence, 
tile  damages  in  this  cause  may  be  inereased  by  those  words,  and  yet  this  record  be 
DO  evidence  in  a  subsequent  action  which  may  be  founded  upon  them.  That  is 
the  mischief  to  be  guarded  wainst.  I  understand  Lord  Abinger  recently  acted  on 
this  principle.  At  Exetor,  I  admitted  evidence  oi  similar  words  spoken  by  the 
defendant  on  a  larevious  occasiiMi,  and  of  an  action  bavins  aUvady  been  brought  and 
damages  recovered  lor  those  words,  on  the  ground  that  uie  repetitam  of  the  shuider 
^113]  charged  in  the  case  shewed  the  malevolence  of  the  party.  In  that  case  there 
was  no  ground  for  suggesting  that  the  act  was  equivocal ;  the  effect  of  the  evidence 
tendered  could  therefore  have  been  only  to  inflame  the  dama^ee.  In  Lee  v.  Huson 
Lord  Kenyou  said  that  he  "  thought  these  letters  (offered  in  evidence)  by  the  plaintiff 
which  also  amounted  to  libels,  might  be  received  as  evidence  though  they  contained 
utter  for  another  aetion;"  and  observed,  "that  in  actions  for  words  it  was  the 
jpnctice  to  admit  evidence  of  other  words  besides  those  charged  in  the  declaration." 
The  same  principle  was  recc^nised  by  Sir  James  MtuisfieU  C.  J.  in  Finnerty  v.  Tipper. 
Id  Madeod  v.  iVakUy  (3  Carr.  &  P.  311)  evidence  was  offered  of  another  libel  publidied 
after  action  brought.  Lord  Tenterden  is  reported  to  have  said,  "  I  am  by  no  means 
aatisfied  t^t  what  is  published  at  any  time  before  the  trial,  may  not  be  evidence  to 
shew  the  motive  of  the  party  ;  however  late  any  thing  takes  place,  it  may  be  evideuce 
of  a  previous  intention  as  to  a  previous  fact."  It  is  no  legitimate  argument  against 
the  admissibility  of  evidence,  that  it  may  possibly  injure  the  defendant  upon  the 
trial  of  another  action.  That  is  not  the  proper  test.  The  question  to  be  decided 
is,  whether  the  evidence  is  applicable  to  the  then  cause  of  action.  If  it  is,  the 
ponibility  of  injury  to  the  defendant  is  not  to  be  regarded  (and  see  CoUeU  v.  Lord 
hjo&y  4  Esp.  P.  G.  212).  Upon  an  indictment  for  horse-stealing,  where  the 
circumstuices  under  which  the  horse  was  taken  rendered  it  doubUul  whetjier  a  felony 
bad  been  committed  or  iiot^  any  acts  or  declarations  of  the  prisoner  down  to  the  time 
of  trial  would  be  receivable  in  evidence  against  him.  It  is  no  ground  for  excluding 
evidence  of  particular  facts  that  the  defendant  has  thereby  rendered  himself  liable  to 
other  proceedings.  In  many  cases  in  which  I  have  been  enffikged  the  objection  has 
been  taken,  [714]  and  it  has  uniformly  failed.  Here,  the  judge  in  summing  up  has 
endeavoured  to  guard  the  jury  against  the  error  of  giving  damages  for  matters  not 
included  in  the  action  which  tbey  are  tiring.  The  possibility  of  the  jury's  being 
induced  by  the  evidence  to  go  wrong,  would  be  an  objection  which  might  be  taken  in 
evenr  case.  In  Baneell  v.  Adkins  (ante,  vol.  i.  p.  807),  which  was  an  action  for  a  libel, 
ui  the  Northampton  H&-cdd,  the  plaintiff  was  allowed  to  give  evidence  of  a  paragraph' 
eoDtained  in  a  subsequent  number  of  the  newspaper,  in  wUch  the  charge  was  reasserted, 
for  the  purpose  of  shewing  the  defendant's  intention.  In  leaving  the  case  to  the  jury, 
the  juc^  told  them  to  take  bol^  paragraphs  with  them,  and  to  give  such  dami^es 
as  they  oonsidered  tiie  plaintiff  was  entitied  to  under  the  cireumstaoces  (b).  This  was 
held  to  be  a  proper  direction,  the  court  oonsideiing  that  the  juiy  would  understand 
the  direction  to  import  that  tjtey  were  to  give  damages  only  for  the  first  paragraph, 
aftw  ascertaining  what  the  intention  in  piiblishing  that  paragraph  was  by  looking  at 
tiie  second  (vide  post,  720  (a)).  It  would  be  a  very  great  hardship  upon  plaintiffs  if 
wch  a  course  were  not  allowed  to  be  taken.  If  either  party  is  to  suffer,  it  ought  not 
to  be  the  plaintiff  but  the  defendant,  by  whom  the  phuntiff  has  been  slandered.  If 
motives  can  be  put  forward  on  behalf  of  the  defendant,  the  plaintiff  surely  has  a  right 
to  meet  and  repel  them. 

Talfourd  Serjt  on  the  same  side.  In  a  case  which  is  not  yet  reported,  Maule  J. 
admitted  evidence  in  mitieation  of  damages,  after  the  cause  of  action  in  the  special 
count  had  been  proved.  If  evidence  is  receivable  in  miti-[7161-gation  of  damages,  it 
may  he  admitted  in  aggravation.  In  C'AuM  v.  fP'^esUey  (6  Cwr.  &  P.  436),  which  was  an 
vtion  for  a  libel  contained  in  a  periodical  work,  articles  which  had  appeared  in 
nibaeqiient  numbers  alluding  to  the  action  and  defaming  the  plaintiff,  were  received 
inevideoce  for  the  purpose  m  shewing  that  the  publications  were  part  of  a  system,  and 
uot  an  accidental  sup.  Here,  it  was  a  question  whether  the  communication  was  or 
vas  not  intended  to  be  confined  to  Starling  ;  upon  which  point  these  letters  would  be 

(b)  The  jury  do  not  appear  to  have  been  cautioned  against  finding  damages  witii 
reference  to  all  the  circumstances  before  them.  Perhaps  uot  many  luries  would  be 
tUe,  and  fewer  still  would  be  inclined,  to  act  upon  any  such  caution,  ii  given. 
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most  material.  In  support  of  this  view  of  the  case  Plmkett  v.  Ccibbett  (5  Bsp.  N.  P.  C 
136,  S.  C.  2  Selw.  N.  P.  7th  ed.  1048)  is  important  There,  after  proof  of  tlw 
publication  by  the  defendant  of  a  paper  called  Qjbbetfs  Wetkly  Bagider^  oonttiniiw 
a  libel  OD  the  plaintiff,  before  action  broiu;ht,  the  witness  was  permitted  to  be  vktS, 
whether  after  action  brought  he  had  imrchiased  another  copy  of  the  same  paper  at  the 
defendant's  office,  for  the  purpose  of  shewing  that  the  paper  was  circulated  deuberately. 
[Cresswell  J.  Was  that  another  copy  of  the  same  number  ?  If  not,  it  would  be  evidence 
to  shew  that  there  was  a  weekly  publication  of  the  Be^ster,  though  the  particular 
numbers  so  produced  might  not  refer  to  the  same  subject]  Suppose  the  defeDtUnt 
had  said  whilst  his  trial  was  going  on,  I  wrote  that  for  the  purpose  of  injuring  the 
pUuntiff."  [Cresswell  J.  The  evidence  cannot  be  shut  out  merely  because  it  shews 
that  which  may  be  the  subject  of  a  future  action.  Libels  published  by  the  plaintiff 
against  the  defendant  may  be  given  in  evidence  in  mitigation  of  damages.  In  fmer 
y.  Berkeley  {2  Mood.  &  R.  3,  7  Carr.  &  P.  621.  And  see  Tarhart  v.  Tipper,  1  Camph 
3S<^  a  hbel  published  by  the  plaintiff,  was  allowed  to  be  given  in  evidence  in  mitigitKn 
of  damages,  in  an  action  for  a  battery,  although  it  might  have  been  said  t^t  tiie  liM 
[716]  might  become  the  subject  of  a  cross-action.]  Such  action  had  in  fact  been  Intw^t 
against  Fraser. 

Shee  Serjt,  in  support  of  the  rule.    Letters  of  the  plaintiff  were  put  in  for  the 

fiurpose  of  shewing  the  period  at  which  the  transaction  alluded  to  in  the  defendant's 
etter  to  Starling  took  pkce,  that  the  defendant  was  a  creditor  of  the  plaintiff,  and  that 
the  defendant's  circumstances  were  such  that  it  would  have  been  useless  to  sue  him. 
It  is  said  that  the  plaintiff  put  in  the  defendant's  letters  to  Sir  John  Pine  and 
Alderman  Humphery,  for  the  purpose  of  anticipating  a  case  of  privileged  commosics- 
tion,  which,  it  is  su^fested,  the  defendant  might  probably  have  set  up.  The  daintiff 
had  no  right  to  anticipate  the  taking  of  such  a  course  by  the  defendant  The  dcaendtiit 
knew  that  there  was  nothing  in  the  position  of  Sturling  which  would  have  justified 
t^e  making  of  a  statement  to  him  containing  scandalous  matter.  The  pluntiff  wm 
bound  to  miow  that  the  defendant  had  no  right  to  treat  this  as  a  privileged  oommuoiea- 
tion ;  and  he  had  no  right  to  act  upon  the  probability  that  it  would  be  so  treated.  It 
was  never  contended  that  the  publication  proved  in  this  case,  was  an  excusaUe 
publication.  It  was  simply  said  that  the  latter  letters  would  never  have  been  sent  if 
the  plaintiff  had  not  thought  proper  to  bring  this  case  before  a  jury.  It  was  not 
contended  that  this  was  the  less  a  libel  by  reason  of  the  relation  in  which  the  ^arttes 
stood  to  one  another.  The .  letters  to  the  Lord  Mayors  appear  to  come  withm  the 
rule  as  to  privileged  communications.  j^Wilde  Serjt  If  so,  that  removes  all  objection 
to  t^eir  admissibility  in  evidence.  Tindal  C.  J.  We  do  not  think  that  you  need 
labour  that  part  of  the  case.]  It  seems  to  be  admitted  that  Finnerty  v.  Twper  does  not 
apidy.  The  other  cases  which  have  been  (nted  are  more  to  the  xnint  ui  Syaunm  r. 
SkJce  the  additional  [717]  matter  offered  in  evidence  was  contained  in  the  same  book. 
[Cresswell  J.  I  cannot  see  why  the  reason  would  not  apply  to  the  admissibility  (rf 
proof  of  words  subsequently  used,  where  the  pl^ntiff  is  not  precluded  from  suing  in 
resp«;t  of  such  subsequent  words,  by  reason  of  the  statute  of  limitations  having  ran.] 
It  may  be  admitted  that  words  spoken  before  the  libel  are  not  so  strongly  in^cative 
of  the  intention  of  the  party  in  publishing  the  libel  as  words  spoken  afterwards.  All 
the  cases  are  reconcilable  with  the  opinion  expressed  by  Lord  Ellenborough  in  Simi 
V.  LooeU  (2  Stark.  N.  P.  C.  93).  That  was  an  action  tty  the  editor  of  the  Cowier 
newspaper  against  the  editor  of  the  Staieman  newspaper  for  a  libel  in  tJie  latt<r 
paper.  Marryat  for  the  plaintiff  tendered  in  evidence  subsequent  publications  hy  the 
defenduit  in  the  Statesman,  to  shew  quo  animo  the  defendant  published  Uie  articles 
declared  on,  urging  that  they  would  be  admissible  in  the  case  m  an  indictinen^  and 
stated  that  the  subsequent  publications  were  not  in  themselves  substantively  actionable. 
His  lordship  said  :  "No  doubt  they  would  be  admissible  in  the  case  of  on  indictment; 
and  so  they  would  here,  to  shew  the  intention  of  the  party,  if  it  were  at  all  eqaivooit ; 
but  if  they  be  not  admitted  for  that  purpose,  they  certainly  are  not  admissible  for  the 
purpose  of  enhancing  damage."  In  Ckuhb  v.  Wedl&y  (6  Carr.  &  P.  436)  the  evidence 
was  admitted  solely  for  the  purpose  of  shewing  quo  animo  the  libel  was  published,  and 
that  the  defendant  considered  it  as  applying  to  the  plaintiff.  By  the  term  quo  anioK^ 
must  be  understood  the  sense  in  which  the  words  were  used,  and  not^  as  contended  on 
the  other  side,  the  motive  of  the  defendant  This  is  shewn  more  cleariy  by  Hwi  v. 
Elgcar  (6  Carr.  &  P.  245).   There,  the  question  was,  whethw  an  aitiele  inserted  in  a 
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oewspaper' was  a  libel  or  not ;  which  depended  upon  the  effect  to  be  given  [718]  to  the 

3aaliiyutg  word  "  fudge,"  the  introduction  ol  which^  it  was  oontendftd,  shewed  that  no 
iwredit  was  meant  to  be  thrown  on  the  plaintiff.  In  Btmd  v.  Douglas  (7  Carr.  &  P.  626) 
the  ^acards  published  by  the  defendant  were  received  as  evidence  of  the  animus,  that 
isi  the  intention,  of  the  party.  So,  in  Delegal  v.  HigMey  (8  Carr.  &  P.  444),  evidence 
was  given  of  the  publication  of  the  Rame  libel  in  another  newspe^.  fT^odal  C.  J. 
There  Uie  evidence  was  admitted  for  the  purpose  of  shewing  mabce  in  fact.]  Hera, 
there  is  nothing  equivocal.  It  is  plain  that  it  was  intended  to  impute  to  the  plaintiff 
grosB  misoonduct  in  his  character  as  attorney.  [Tiodal  C.  J.  The  case  is  one  of 
ecmsiderable  importuiee,  and  we  will  take  time  to  consider.] 
Cur.  adv.  vult. 

TiNDAL  C.  J.    now  delivered  the  judgment  of  the  court 

This  WAS  an  action  for  a  libel,  contained  in  a  letter  written  by  the  defendant  to 
one  Starling,  bearing  date  the  13th  of  November  1841.  The  plaintiff  obtained  a  verdict 
for  loot.  A  rule  nisi  for  a  new  trial  was  granted,  on  the  ground  that  the  learned  judge 
before  whom  the  cause  was  tried,  had  allowed  the  plaintiff  to  give  in  evidence  two 
lettere,  written  by  the  defendant^  and  bearing  date  the  27th  of  May  1842,  and  26th 
of  January  1843,  each  addressed  to  the  Lord  Mayor  for  the  time  bein^^  containing,  in 
rabstance,  a  repetition  of  the  libellous  matter  for  which  the  action  was  brought.  In 
answOT  to  the  rule  it  was  contended,  that  the  letters  were  admissible  for  the  purpose  of 
diewing  the  existence  of  actual  malice  in  the  mind  of  the  writer  of  the  Hbel  complained 
of,  in  order  to  repel  by  anticipation  any  attempt  by  the  defendant  to  establish  that  it 
vas  a  fnivileged  commuicataon.  But  we  think  that  there  was  no  pretence  for  saying 
that  the  letter  to  Mr.  Stwling  [719]  was  a  privileged  communicatioD,  and  that  the 
other  letters  were  not  adndasiUe  for  the  purpose  of  answering  by  anticipation  an 
OBtenable  proposition. 

Bat  it  was  further  contended  that  the  subsequent  letters,  containing  a  repetition 
of  the  same  de&matoiry  matter,  explaioed  tiie  motives  b^  which  the  defenduit  was 
actuated  in  writing  to  Mr.  Starling ;  and,  that  with  a  view  to  the  damages  to  be 
recovered,  the  ^lauitiff  was  entitled  to  prove  that  tite  drfendant  waa  aotuated  b^  malice 
in  fict  To  this  it  was  answered,  that  although  subsequent  publications,  not  m  tiiem- 
•olveB  actionable,  might  have  been  given  in  evidence  for  that  purpose,  yet  these  letters, 
containing  matter  for  which  other  actions  might  be  brought,  were  inadmissible,  as 
there  was  nothing  ambiguous  in  the  language  of  the  letter  to  Starling  which  they 
tended  to  explun :  and  two  modern  cases — Pearee  v.  Ornsbif  (1  Moo.  &  R.  455)  and 
Si/mmms  v.  Blake  (ibid.  477)  were  cited,  which,  in  one  view  of  tKem,  are  authorities  to 
that  effect  On  the  other  hand,  Lord  EUenborough,  in  HitsteU  v.  Macquisler  (1  Campb^ 
49)  altogether  denied  tiie  soundness  of  t^e  distinction,  and  there  held  that  "you  may 

E've  in  evidence  any  words,  as  well  as  any  act,  of  the  defendant*  to  shew  quo  animo 
>  spoke  the  words  which  are  the  subject  <rf  the  action."  And  in  otOier  cases  he 
WKars  to  have  admitted  evidence  to  shew  the  motive  and  intention  of  a  parl^ 
wiblishing  a  libel ;  PlmtheU  v.  Cobbelt  (6  Esp.  N.  P.  C.  136.  Cfeare  v.  Brition  (Boll 
Nl  Vt.  7)  is  an  authority  to  the  like  effect.  On  the  same  principle  a  defendant  has 
been  allowed  to  give  evidence  palliating,  though  not  justifying,  his  act  in  pubUshing  a 
libel,  ex.  gr.  that  he  copied  it  from  a  newspaper ;  Sawnders  v.  Mills  {g).  And  this 
ippears  to  us  to  be  the  correct  rule,  vis.  that  either  party  may,  with  a  view  to  the 
damages,  give  evi-[720T^ence  to  prove  or  disprove  the  existence  of  a  malicious  motive 
Hi  the  miud  of  the  publisher  of  defamatory  matter ;  but  that,  if  the  evidence  given  for 
that  purpose,  eetabliahes  another  cause  of  action,  the  jury  should  be  cautioned  against 
girii^  any  damages  in  respect  of  it.  And,  if  such  evidence  is  offered  merely  for  the 
ptnpose  obtuning  dam^es  for  such  subsequent  injury,  it  will  be  jwoperly  rejected. 
And  perhaps  the  cases  of  Pearee  v.  OmAy  and  SymnoM  v.  Blake  went  no  further  than 
tUs.  It  may  be  diffioolt  to  reoonoile  liie  nisi  prios  oases  up(m  tikis  subject ;  and 
the  prant  does  not  ajqwar  to  have  been  dedded  by  any  of  the  courts  in  Westminster 
Hall  (a).    But,  upon  principle,  we  think  that  tiie  spirit  and  intention  of  the  party 

(j)  6  Bingh.  213,  3  M.  &  P.  520.    So,  from  Fox's  Book  of  Martyrs,  Cro.  Jac.  91. 

(a)  It  has  however  been  held  in  K.  K,  that  in  an  action  for  a  libel,  the  tendency 
of  the  pubUcation,  and  not  the  intention  of  the  writer,  is  the  question  to  be  submitted 
to  the  jury ;  Havre  v.  WHxm,  9  B.  &  C.  643,  4  Mann.  &  Rvl.  605.  In  Fish^  v. 
tSnwMt,  10  B.  &  C.  472,  5  M.  &  R.  730,  the  court  recognised  this  distinction,  even 
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publishing  a  libel,  are  fit  to  be  considered  by  a  jury,  in  estimating  the  iDjuir  done  to 
the  plaintiff ;  and  that  evidence  tending  to  prove  it,  cannot  be  excluded  sim^uiy  because 
it  may  disclose  another  and  different  cause  of  action. 

Another  argument  against  the  admissibility  of  the  letters  tendered  in  evidence 
was  founded  on  the  length  of  the  time  that  had  elaraed  between  the  date  of  the  HM 
complained  of,  and  the  writing  of  those  letters.  But, — as  it  seems  to  us, — as  t^ej 
clearly  relate  to  the  same  subject,  tiie  respective  dates  of  the  libel  and  of  the  lettere 
may  affect  the  value,  but  not  the  admissibility,  of  the  evidence ;  and  we  Uiink  ^ut, 
notwitiistanding  the  two  grounds  of  objection  which  have  been  taken,  these  letters 
wereproperly  received. 

Toe  rule  for  a  new  trial  must  therefore  )>e  discharged. 

Rule  discharged. 

[721]   W1THKR8  V.  Spooner.    April  23,  1843. 

It  is  no  objection  to  a  motion  for  judgment  as  in  case  of  a  nonsuit^  where  a  clear 
default  has  been  committed,  that  a  similar  application  was  unsuccessfully  made  in 
the  previous  term,  upon  an  affidavit  which  left  it  doubtful  whether  the  aj^dicitioD 
was  not  Uien  made  too  soon. 

Gaselee  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  judgment  m 
in  case  of  a  nonsuit,  the  defoiilt  alleged  being  in  not  proceeding  to  teial  at  the  sittingB 

after  last  term. 

Dowling  Serjt.  shewed  cause.  Early  in  last  Hilary  term,  the  defendant  obtained 
a  similar  rule  to  the  present,  which  was  discharged  a  few  days  afterwards,  no  default 
appearing  in  the  affidavit.  The  motion  was  immediately  renewed  upon  an  amended 
affidavit ;  but  that  rule  was  also  discharged,  on  the  ground  that  the  court  will  not 
permit  a  second  application  to  be  made  in  the  same  term  upon  what  are  subetantially 
t&e  same  materials  (see  ante,  p.  368).  The  present  motion  is  likewise  irre^lar,  being 
founded  on  the  same  default  fChresswell  J.  lite  affidavit  on  which  the  first  x^^etr 
tion  was  founded,  merely  stated  that  issue  was  joined  as  of  Trinity  term  last,  wiUumt 
saying  whether  tike  cause  was  a  town  or  a  country  cause,  and  consequently  it  disdoeed 
no  default ;  for  the  cause  might  be  a  country  cause,  in  which  case  the  plaintiff  would 
not  be  guilty  of  a  default,  until  two  assizes  had  passed.  That  objection,  however,  i« 
removed  by  lapse  of  time,  as  a  second  assize  has  passed  ;  so  that  whether  a  town  cause 
or  country  cause,  a  clear  default  has  been  committed.]  A  party  cannot  move  twice 
upon  the  same  state  of  facts ;  and,  whatever  t^e  lapse  of  time,  there  has  only  been  one 
default.  [Ooltman  J.  Since  the  last  application,  the  plaintiff  has  been  guilty  of  a 
default  in  not  giving  notice  of  trial  for  the  sittings  after  term.]  [7221  Th*  plaintiff 
had  not  time  to  give  notice  of  trial,  after  the  discharge  of  the  second  rule.  [Cressvelt  J. 
Did  that  rule  amount  to  a  stay  of  proceedings  1]  Perhaps  not.  fCresswell  J.  Then 
there  was  nothing  to  prevent  him  from  giving  notice  of  tn^.!  Although  not  absolutely 
prevented,  it  is  submitted  that  be  was  not  bound  to  [Hioceed  while  die  last  tppKea^ 
renuuned  undecided. 

Qaselee,  in  support  of  the  rule,  contended  that  there  was  a  clear  default  to  lAich 
no  answer  had  been  siven. 

TiNDAL  C.  J.  The  objection  taken  upon  the  original  {^plication  was  far  from 
being  a  gracious  one.    The  plaintiff  must  give  a  peremptory  undertaking. 

Rule  accordingly. 

BUROS88  V.  Langley.   April  27,  1843. 

[S.  C.  6  Scott,  N.  R  518 ;  1  D.  &  L.  21 ;  12  L.  J.  C.  P.  257.] 

The  court  refused  to  grant  a  rule  nisi  for  a  new  triali  upon  an  affidavit  stating  that 
one  of  t^e  jury  declwed  in  open  court  in  the  presence  and  hearing  of  the  otbm  thit 
the  verdict  had  been  decided  by  lot. 

Debt,  to  recover  471.  1  6b.  3d.  the  price  of  a  phaeton  sold  and  delivered  hy  die 
plaintiff  to  the  defendant.    Plea  :  nunquam  indebitatis. 

while  supporting  a  contrary  ruling  of  Lord  Tentwden,  on  the  ground  that  the  joiy 
must  have  understood  the  words  "  intuition  of  the  writer  "  to  have  been  used  in 
sense  of  "  tendency  of  the  publication." 
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At  the  trial  before  Tindal  C.  J.  at  the  8itting8  at  Guildhall  after  last  Hilary  term, 
the  only  question  between  the  parties  was,  whether  the  carriage  had  been  sold  for 
ready  money  or  upon  an  unexpired  credit  of  twelve  months ;  and  on  this  point  there 
was  contradictory  evidence.  It  appeared  that  the  sale  took  place  in  August  1842,  and 
that  the  action  was  commenced  immediately  afterwards. 

The  jury  having  returned  a  verdict  for  the  defendant, 

Shee  S^jt^  on  a  former  dayin  this  term  moved  for  a  new  trial,  ailing  raisconduot 
m  theport  of  the  jury.  The  nu^on  was  supported  by  an  affidavit  of  tiie 

phintiffs  attorney,  who  deposed  that  the  case  having  been  summed  up  to  the  jury, 
th«r  retired  to  consider  of  their  verdict ;  that  the  Lord  Chief  Justice  left  the  court, 
it  having  been  arranged  that  the  verdict  should  be  received  by  the  officer ;  that  the 
jury  were  absent  for  nearly  an  hour,  and,  on  their  return  into  court,  Ijeing  asked  by 
the  officer  whether  they  had  agreed  oh  a  verdict,  the  foreman  replied  in  the  affirmative, 
and  said  they  found  for  the  defendant,  but  that  they  recommended  that  each  party 
should  pay  his  own  costs ;  that  the  officer  thereupon  informed  the  jury  that  such 
reoommendation  could  not  form  part  of  their  verdict  (a),  but  that  the  verdict  must  be 
entered  goDerally  for  the  defendant ;  that  imttiediatety  on  the  delivery  of  the  verdict, 
an  officer  of  the  court  paid  to  the  jury  the  accustomed  fees ;  that  just  as  the  payment 
€$  such  fees  was  eonefuding,  and  before  l^e  jury  had  retired  from  the  couH,  one  of 
thflin,  in  the  presence  and  hearing  of  the  several  members  of  the  jury  [724]  remaining 
in  courts  openly  and  publicly  announced, — remarking  on  the  verdict  what  had  just 
been  recorded, — that  they  the  said  jury  never  should  have  agreed  as  to  a  verdict  in 
the  said  cause,  but  that  they  were  equally  divided,  being  six  for  the  plaintiff  and  six 
for  the  defendant,  and  that  none  of  the  juty  would  give  way,  but  that  they  had  agreed 
to  put  their  names  Into  a  hat,  and  resolved  that  the  names  should  be  drawn  by  the 
foreman,  and  the  first  name  drawn,  whether  for  plaintiff  or  defendant,  should  go  on 
the  opposite  side  to  that  for  which  he  was  for  finding  a  verdict,  and  that  thereupon 
the  jury  should  give  their  verdict  in  court  for  the  party  who  had,  by  such  means,  the 
majority  of  jurors,  and  should  recommend  that  each  party  should  pay  his  own  costs  of 
the  aetkm ;  and  the  stud  juror  declared  that  aooorduigl^  such  ipmi  waa  adopted,  and 
that  tiie  name  first  drawn  was  l^at  of  a  juror  who  was  in  favour  of  the  plaintiff,  and 
whose  voice  was  thereupon  reckoned,  according  to  the  said  arrangement,  for  tha  defen- 
dant ;  and  thereupon  me  said  jury  had  returned  into  court  and  given  their  verdict  as 
before  mentioned ;  that  the  declaration  or  statement  so  made  by  the  said  juryman  was 
made  in  court  immediately  after  the  giving  of  the  said  verdict,  and  in  the  presence  of 
the  others  of  the  said  jury  in  this  caxise  then  being  present  in  court  and  hearing  the 
nme,  and  that  such  declaration  or  statement  was  not  disavowed,  nor  denied,  nor  con- 
tradicted by  any  one  of  the  jury,  but  that,  on  the  contrary,  one  of  the  jury  who  was 
at  that  moment  appealed  to  by  the  member  of  the  jury,  who  made  the  above  state- 
ment as  to  the  mode  in  which  the  verdict  had  been  obtained,  as  to  whether  the  juror 
wpealed  to  bad  not  been  for  ike  plaintiff  before  the  said  drawing  of  the  said  names 
(K  the  jury,  the  juror  so  appealed  to  replied — aOf  that  he  was  for  the  defendant,  and 
lhat  tiw  juror  so  appealing  to  him  had  had  to  come  on  the  defendant's  aide ;  that  the 
deponent  verily  buieved  tiiat  the  verdict,  so  given  f<»r  the  deffflidant^  wu  obtained 

(a)  Where  the  verdict  is  for  the  defendant^  tiie  jury  has  no  jurisdiction  with 
respect  to  costs,  the  23  Hen.  8,  c.  15,  giving  the  defendant,  when  he  succeeds  by  non- 
mit  or  verdict,  "  judgment  to  recover  his  costs  against  the  plaintiff,  to  be  assessed 
and  taxed  at  the  discretion  of  the  court."  But  where  the  plaintiff  obtuns  a  verdict, 
his  costs  are  assessed  by  the  jury,  and  the  court  only  gives  costs  de  incremento.  This 
sppears  to  be  not  an  immaterial  distinction,  as  it  was  said  by  Kichardson  C.  J.  of  C.  F. 
hi  H.  5  Gu-.  I.  to  be  the  resolution  of  all  the  justices  in  K.  B.  and  C.  P.  that  in  an 
■etioo  upon  the  case  for  slander,  thoueh  the  court  are  bound  by  the  21  Jac.  1,  c.  16, 
ud  cannot  increase  the  costs  when  the  damages  are  under  itOa.,  yet  the  jury  are  not 
hoond  by  that  statute,  and  therefore  they  may  give  lOL  costs  where  they  give  lOd. 
damages;  1  Salk.  207.  This  resolution  seems,  however,  to  turn  upon  the  particular 
vnda  of  the  sizth  section  of  the  21  Jac  1,  o.  16,  "shall  have  and  recover  only  so 
mocfa  eosts  as  the  damages  so  given  or  assessed  amount  unto,  without  further  increase 
of  the  same."  The  21  Jac.  1,  c.  16,  s.  6,  though  not  among  the  statutes  and  enact- 
ments expressly  repealed  by  the  3  &  4  Yict  c.  24,  appears  to  be  inconsistent  with  tiie 
pwiiions  of  the  latter  statute. 
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by  the  means  of  [726]  drawing  a  lot  for  the  same  as  aforesaid ;  and  that  the  sUte- 
ment  of  the  said  juryman  as  to  tiie  drawing  as  af<»«8aid  was  made  in  the  peeteoM 

and  hearing  of  the  officer  of  the  court. 

The  learned  serjeant  contended  that  the  affidavit  discloaed  sufficient  grounds  ior 
setting  aside  the  verdict.  [Gresswell  J.  Had  the  statement  made  in  the  affidavit 
come  from  the  officer  who  had  charge  of  the  jury,  we  might  have  attended  to  it ;  but 
it  has  long  been  decided,  that  the  affidavit  of  a  juryman  as  to  the  mode  in  which 
the  jury  arrived  at  their  verdict,  cannot  be  received.  If  that  be  so,  how  can  we  act 
on  a  mere  statement  made  by  a  jurynuui,  and  coming  through  the  attorney  of  the 
losing  party  1  Erskine  J.  In  Straker  r.  Qraham  (4  M.  &  W.  721)  the  court  erf 
Exchequer  rejected  an  affidavit  made  by  the  plaintiff's  attorney,  who  deposed  that 
one  of  tJie  jury  had  told  him  that  they  had  deoiaed  tiieir  verdict  by  tossing  upi]  Thn 
case  is  distinguishable ;  for  here  the  statement  was  made  in  open  court  before  the  mt 
of  the  jury.  [Erskine  J.  Not  of  all ;  for  some,  if  not  tiie  greater  part,  ai^wsr  to 
have  gone  away  (i).]  Taken  in  conjunction  with  the  recommendation  as  to  oosti^  it 
is  submitted  that  the  verdict  is  so  unsatisfactory  as  to  call  for  a  new  trial. 

TiNDAL  C.  J.  On  general  principles  such  an  affidavit  as  the  present  is  clesriy 
inadmissible.  We  will,  however,  inquire  of  the  associate  whether  any  thing  occurred 
in  his  presence  at  the  tame  that  the  verdict  was  delivered,  so  as  to  take  the  case  oat 
of  the  general  rule. 

Cur.  adv.  vult 

TiNDAL  C.  J.,  on  a  subsequent  day,  said : — Wo  have  made  inquiiy  of  the  associate 
as  to  what  took  place  in  [726]  his  presence  at  the  time  of  giving  the  verdict^  and  frooi 
his  statement  it  appears  that,  in  answer  to  Uie  usual  question  put  by  him  when  they 
came  into  court,  the  jury  said  tbey  found  for  the  defendant)  but  recommended  that 
each  party  should  pay  his  own  costs ;  that  tiie  associate  told  him  that  they  had  n(^Dg 
to  do  with  the  costs,  and  asked  them  if  they  were  agreed  in  their  verdict  for  the 
defendant,  when  he  received  an  answer  in  the  affirmative,  whereupon  he  recorded  the 
verdict,  tinder  these  circumstances,  we  think  that  the  case  falls  vrithin  the  prinof^ 
acted  upon  in  Straker  v.  Graham  and  in  other  dedsious,  and  that  the  rule  must  be 
refused. 

Bule  refused. 

Eatanaqh  V,  GuDOK  AKD  Otbebs    April  26, 1843. 

[S.  G.  6  Scott,  N.  R  508 ;  12  L.  J.  C.  P.  258 ;  7  Jur.  352.   For  subsequent 
proceedings  see  7  Man.  &  G.  316.] 

A  rejoinder  in  trespass  quare  domum  fregit,  setting  out  a  proviso  for  re-entry,  in  cau 
the  rent,  which  was  reserved  half-quarterly,  should  be  unpaid  on  any  day  on  whidi 
the  same  should  become  due,  or  within  ten  days  afterwanls,  and  averring  t^t,  tb« 
rent  for  one  year  being  due  and  unpaid,  they,  as  servants  of  the  Iwdlord,  entered, 
&c  (without  alleging  that  the  entry  was  made  after  the  expiratitm  of  ten  days  from 
the  time  that  any  half  quarter  became  due),  is  bad  for  duplicity,  as  setting  up  either 
seven  or  eight  half-quarterly  periods  at  wmch  rights  of  entry  accrued. — The  right 
of  re-entry  being  consid«red  by  the  court  to  be  in  Ae  nature  ot  a  rig^t  <A  re^tiy 
for  a  forfeiture,  leave  to  amend  was  refused  (vide  post,  734(6)). 

Trespass.  The  declaration  stated  that  the  defendants,  on  the  27th  of  March  1841, 
and  on  other  days  between,  &c.,  with  force  and  arms,  broke  and  entered  a  dwelling- 
house  of  the  plaintiff,  situate,  &c.,  and  made  a  great  noise  and  disturbance  therein  f^ 
a  long  time,  to  wit,  &&,  and  forced  and  broke  open,  &c.,  divers,  to  wit,  five  doors  d 
and  belonging  to  the  said  dwelling-house,  &o.  &c.,  and  on  the  day  and  year  first  afore- 
said, with  force  and  arms,  ejected,  &&,  the  plaintiff  [727]  &nd  her  family  from  the 
possession  and  enjoyment  of  the  said  dwelling-house,  and  kept  them  so  ejected,  &&, 
for  a  long  time,  to  wit,  thence  until  the  commencement  of  this  suit,  and  also  during 
the  time  aforesaid,  to  wit,  on  the  12th  of  May  in  the  year  aforesaid,  with  force  and 
arms,  seized  and  took  divers  goods  and  chattels,  to  wit,  &&,  of  the  pluntifi^  oi  grest 

(b)  But  the  affidavit  speaks,  not  of  '*  several,"  but  of  "  the  several "  membera  at 
the  jury,  and  afterwards,  not  of  "others,"  but  of  "the  others,"  supra,  723,  724. 
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v&lue,  to  wit,  501. ;  and  also  during  tike  time  aforesaid,  to  wit,  on  the  day  and  year 
last  aforesaid,  with  force  and  arms,  assaulted  the  plaintiS;  and  beat  and  bruised  and 
ilMreated  the  plaintiff,  and  seised  and  laid  hold  of  her,  and  with  great  force  and 
Tidenee  pushea,  pulled,  and  dm^spd  her  about,  and  forcibly  forced  ner  to  go  from 
aod  out  of  the  said  dwelling-house  into  the  public  streets  there :  by  means  of  which 
ivenuses  the  plaintiff,  during  all  the  time  aforesaid,  lost  and  was  deprived  of  the  use 
and  benefit  of  her  said  dwelling-house,  and  was  put  to  great  inconvenience  and  much 
expense,  to  wit,  201.,  in  procuring  and  removing  to  wotiier  residence  for  herself  and 
bmily ;  and  other  wrongs,  &c. 

Plea — as  to  so  much  of  the  declaration  as  relates  to  the  breaking  and  entering  the 
okid  dwelline-house  and  to  the  making  a  little  noise  and  disturbance  therein,  and 
eoDtinuing  tnerein  making  such  noise  and  disturbance  for  the  said  space  of  time  in  the 
doelantion  mentioned,  and  as  to  the  fordng  and  breaking  open  the  said  doors,  &c, 
and  as  to  the  ejecting,  &e.,  tiie  plaintifi^  from  the  possession  and  enjoyment  of  the 
Mid  dwelling-house  and  keeping  her  so  ejected,  &&,  for  the  said  apace  of  time  in  the 
declaration  luso  mentioned,  and  as  to  the  seizing  and  taking  the  said  goods  and  chattels, 
and  as  to  the  assaulting  the  plaintiff  and  seizing  and  laying  hold  of  her  and  gentiy 
forcing  her  from  the  said  dwelling-house  into  the  public  streets  in  the  declaratiog 
also  mentioned — that  one  Evans,  before  any  of  the  said  times  when,  [7281  &c.,  to  wit, 
on  the  3d  of  October  1823,  was  seised,  in  his  demesne  as  of  fee,  of  and  in  the  said 
dwelling-house,  and  being  so  thereof  seised,  afterwards  uid  before  any  of  the  said 
times  wnen,  &c.,  in  tiie  declaration  mentioned,  to  wit^  on  the  day  and  year  last  afore- 
Raid,  by  a  certain  indentiire  then  made  by  and  between  Evans  of  the  one  paxt  and 
Tonperance  Arden  of  the  other  part  [excuse  of  profert],  Evans  did  demise,  lease,  and 
to  fann  let,  unto  Arden  the  said  dwelling-house;  nabendum,  unto  Arden,  her 
executors.  Sec,  from  the  29th  of  September  then  last  past  to  the  full  end  and  term  of 
fifty-four  years  thence  ne^  ensuing;  and  that  such  indenture  is  still  in  foroe  and 
effect ;  that  Arden  bemg  so  thereof  possessed,  the  jdaintiff  claiming  title  to  the  said 
dvelling-house,  under  colour  of  a  certain  charter  of  demise,  pretended  to  be  thereof 
made  to  her  by  Evans,  for  the  term  of  her  natural  life,  before  the  making  of  the  said 
demise  by  Evans  to  Arden  as  aforesaid, — whereas  nothing  of  or  in  the  said  dwelling- 
house,  or  any  part  thereof,  ever  passed  by  virtue  of  that  charter, — afterwards  and 
before  any  of  the  said  tiroes  when,  &c.,  and  during  the  continuance  of  the  said  term 
•0  demised  to  Arden  as  aforesaid,  to  wit,  on  the  first  day  in  the  declaration  mentioned, 
entered  into  and  upon  the  said  dwelling-house,  and  was  thereof  possessed,  whereupon 
the  said  defendants,  as  the  servants  of  Arden,  and  by  her  command,  at  the  several 
times  when,  &c.,  in  the  declaration  mentioned,  broke  and  entered  into  and  upon  the 
aid  dwellii^-house,  and  made  a  little  ooise  and  disturbance  therein,  and  stayed  and 
eontbaed  werein  making  such  noise  and  disturbance  for  the  space  of  time  in  the 
dedaration  mentioned,  and  then  forced  and  broke  open  the  said  doors,  &c. ;  and 
because  the  said  goods  and  chattels  in  the  declaration  mentioned,  before  the  said 
several  times  when,  &&,  and  had  been  wrongfully  and  injuriously  put  and  placed, 
and  were  at  those  times  remaining  and  being,  in  and  upon  the  said  dwelling- 
hoQse  and  encumbering  the  same,  they,  the  defendants,  as  the  servants  of  Arden,  in 
that  behalf,  and  by  such  command  as  aforesaid,  gentiy  removed  the  same  from  and 
oat  of  the  said  dwelling-house  to  a  small  and  convenient  distance,  and  there  left  the 
same  for  the  use  of  the  plaintiff ;  and  thereupon  the  plaintiff,  just  before  and  at  the 
ieveral  times  when,  &c.,  being  unlawfully  in  the  said  dwelling-house,  endeavoured  to 
{inveut  the  defendants  from  obeying  such  C(unmand  as  aforesaid,  and  stayed  and  con- 
tinned  in  tiie  said  dwelling-house,  imiking  a  great  noise  and  disturbance  without  the 
leave  or  licence  and  against  the  will  of  Arden  and  of  the  defendants ;  and  thereupon 
the  defem^tfi,  as  the  servants  of  Arden,  and  by  her  command,  then  requested  the 
plaintiff  to  go  and  depart  from  and  out  of  the  said  dwelling-house,  which  she  tiien 
wholly  refused  to  do ;  whereupon  the  defendants,  as  the  servants  and  by  the  command 
of  Arden,  in  order  to  obtain  possession  of  the  said  dwelling-house,  gently  laid  their 
hands  upon  the  plaintiff  in  order  to  remove,  and  did  tJien  remove,  the  plaintiff  from 
aod  out  of  the  said  dwelling-house,  as  they  lawfully  might  for  the  cause  aforesaid,  &c., 
which  are  the  same,  &c.  Verification. 

Replication — that  after  making  the  said  indenture  of  demise,  and  whilst  Arden 
was  possessed  of  the  said  dwellin^^unise  for  the  term  tiiereby  granted  and  before  any 
of  tae  said  times  when,  &c,  to  wit,  on  the  25th  of  December  1B34,  the  said  Arden 
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demised  the  said  dwellins-house  in  the  said  declaration  mentioned,  and  in  which, 
to  the  plaintiflF  and  W.  n.  Goddard  as  tenants  from  year  to  year,  by  virtue  of  which 
said  demise  the  plaintiff  and  the  said  Goddard  afterwards,  and  before  any  of  the  nid 
times,  when,  &c.,  entered  into  the  said  dwelling-house  in  the  said  declaratioD  mm- 
tioned,  and  in  which,  [730]  &e.,  with  the  appurtenances,  and  becune  and  were 
possessed  thereof  from  ^ence  until  tiie  defendants  afterwards,  to  wit,  at  the  seTOil 
times  when,  Sec,  of  their  own  wrong,  broke  and  entered  into  the  said  dwelling-houn 
in  the  said  declaration  mentioned,  and  in  which,  &c.,  and  committed  the  said  aerenl 
tresTMsses  in  the  introductory  part  of  the  plea  mentioned,  modo  et  form&. — ^VerifioatioiL 
Rejoinder — that  the  demise  in  the  replication  mentioned  was  a  certain  demise  by 
Arden  to  the  plaintiff  and  Goddard  on  the  said  18th  of  December  1834,  by  a  eertaia 
agreement  in  writing,  made  and  entered  into  by  and  between  Arden  of  the  one  part 
and  the  plaintiff  and  Goddard  jointly  and  severally  of  the  other  part,  whereby  Araeo 
agreed  to  let,  and  the  plaintiff  and  Goddard  jointly  and  severally  agreed  to  take  of 
Arden,  from  the  25th  of  December  then  instant,  as  yearly  tenants,  sabject  to  six 
months'  legal  notice  to  be  given  by  either  party  to  the  other,  a  house  and  [HWiuae^ 
with  the  use  of  fixtures  and  other  things  as  scheduled  at  the  luck  thNeof,  and  mm- 
tenances  situate,  &c.,  at  the  clear  yearly  rent  of  SOL,  payable  half-quarterly ;  and  the 
plaintiff  and  Goddard  jointly  and  severally  agreed  to  pay  tiie  rent  in  muiner  aian- 
said,  and  also  to  pay  all  land-tax,  sewer-rate^  &c. ;  and  in  defoult  thweof,  and  witboat 
first  requiring  the  payment  by  the  plaintiff  and  Goddard,  Arden  mighty  and  she  wit 
thereby  authorised  to,  pay  the  same  or  any  part  thereof,  and,  without  any  demand 
whatsoever,  recover  the  amount  so  paid  by  distress  upon  the  said  premises  as  in  case 
of  distress  for  rent  in  arrear,  or  by  any  other  legal  proceedings  whatsoever,  with  the 
expenses  thereof  respectively :  and  the  plaintiff  and  G^xldard  also  agreed  to  keep 
the  whole  of  the  house  and  premises  in  good  repair,  &c. ;  and  Goddard  did  thereby 
further  agree  that  if  the  said  rent  or  any  part  therecrf  should  be  unpaid  on  any  [731] 
day  on  which  the  same  should  become  due,  or  within  ten  days  afterwards,  or  it  the 
plaintiff  and  Groddard  should  not  at  all  times  observe  and  keep  tiie  several  ccmditiaii 
and  agreements  tiierein-before  mentioned,  or  quit  and  deliver  up  poesettion  of  the  house 
and  premises  according  to  t^e  notice  therein-before  mentioned,  then,  and  in  eithw  of 
such  cases,  and  without  any  demand  whatsoever,  it  should  be  lawful  for  the  siid 
Arden  and  her  agents  immediately  to  enter  upon  and  take  possession  of  the  houn 
and  premises,  and  the  plaintiff  and  Goddard,  and  all  persons  claiming  under  them  for 
ever  to  expel  and  remove  therefrom  without  any  legal  process  whatsoever,  and  as 
effectually  as  any  sheriff  might  do  in  case  the  said  Arden  had  obtained  judgment  in 
ejectment  for  the  recovery  of  possession  thereof,  and  as  if  a  writ  of  habere  fadu 
possessionem  or  other  process  had  issued  on  such  judgment,  directed  to  such  shmff 
in  due  form  of  law ;  and  in  case  of  such  entry,  and  of  any  action  being  brought  or 
other  proceedings  taken  for  the  same  by  any  persons  whom  soever,  the  defmdmta 
might  plead  leave  and  licence  of  the  pluntiff;  and  Goddard,  t^r  execoton  or 
administrators,  or  any  persons  claiming  any  interest  or  possession  from  or  under  thea 
to  Arden,  her  executors  and  administrators,  uid  all  persons  aeting  therein,  thdr 
or  any  of  their  order  for  the  entry  or  trespasses  or  omer  matters  to  be  complamed  ct 
in  such  action  or  other  proceedings.  By  virtue  of  which  agreement  the  plaintiff  after 
wards  and  before  the  commencement  of  this  suit,  to  wit,  on  the  said  25th  of  December 
1834,  entered  into  and  upon  the  said  premises,  being  the  said  dwelling-house  in  the 
declaration  and  in  the  said  replication  to  the  said  last  plea  mentioned,  and  became  tnd 
was  possessed  thereof  for  the  said  term  so  thereof  granted  as  aforesaid.  Avermmt: 
that  afterwards  and  after  the  making  of  the  said  agreement,  imd  before  the  [738] 
commencement  of  this  suit,  and  during  the  continuance  of  the  said  term,  and  whilst 
the  plaintiff  was  so  in  the  possession  of  the  demised  premises  as  afwesaid,  under  and 
by  virtue  of  the  said  demise,  to  wit,  on  the  26th  of  Muish  1844,  a  large  sum  td  mooty, 
to  wit,  30L  of  the  rent  aforesaid  for  one  year  of  the  said  term,  ending  on  the  day  sad 
year  last  aforesaid,  and  then  last  elapsed,  became  and  was  due  uid  payable  from  tiw 
plaintiff  to  Arden  under  and  by  virtue  of  the  agreement,  and  was  then  demanded  by 
Arden  of  the  plaintiff  and  Goddard,  and  was  at  the  several  times  when,  &o.,  in  the 
declaration  mentioned,  and  still  is,  in  arrear  and  unpaid ;  wherefore  the  defoidanti, 
as  the  agents  of  Arden,  and  by  her  command,  on  the  said  first  day  when,  Ac,  in  the 
declaration  mentioned,  and  whilst  the  said  plaintiff  was  so  in  the  possession  of  the  nid 
demised  premises  as  aforesaid,  and  during  the  said  term,  did,  in  potsuaooe  of  the  power 
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contained  in  the  said  agreement,  enter  into  and  upon  the  said  dwelling-house,  for  the 
purpose,  and  with  the  intent,  of  taking  possession  of  the  same,  as  authorised  by  the 
said  agreement ;  and  thereupon  the  defendants  then  requested  the  plaintiff  to  go  and 
depart  from  and  out  of  the  said  dwelling-hoiwe,  which  the  plaintiflF  then  wholly  refused 
to  do;  whereupon  the  defendants,  as  such  a^nts,  and  by  such  command  as  aforesaid, 
at  Uie  time  first  above  mentioned,  gently  laid  their  hands  upon  the  plaintiff  in  order 
to  remove^  and  then  did  remove,  the  plaintiff'  from  and  out  of  the  said  dwelling-house, 
sad  because  the  said  goods  and  chattels  in  the  declaration  meolaoned,  before  and  at 
the  several  times  when,  &c.,  were  wrongfully  in  and  upon  the  said  dwelling-house, 
encumbering  the  same,  and  doing  damage  there,  they,  the  defendants,  at  the  said  time 
vhen,  &c.,  seized  and  took  the  said  goods  and  chattels  in  the  said  dwelling-house, 
there  so  encumbering  the  same  as  aforesaid,  and  re-[733]-moved  and  carried  away  the 
same  to  a  small  and  inconvenient  distance,  to  wit,  in  the  parish  aforesaid,  and  there 
left  the  same  for  the  use  of  the  plaintiff,  doing  no  unnecessary  damage  on  the  occasion 
(foresaid,  as  they  lawfully  might  for  the  cause  afcnvsaid,  <fec. 

Special  demurrer  to  this  rejoinder,  assigning  for  case,  amongst  others,  that  the 
parHcular  forfeiture  on  which  the  defendants  relied  was  not  stated  in  the  rejoinder 
ID  this,  to  wit,  it  appeared  that  the  rent  was  payable  half-quarterly ;  and  it  was  alleged 
that  a  year's  rent  became  due  on  the  26th  of  Ktarch  1841,  wbiob  included  eight  nalf- 
qnaiterly  ^yments  and  eight  eauses  of  forfeiture ;  and  it  did  not  appear  on  which  of 
those  forfeitures  the  defenchnts  relied  as  putting  an  end  to  the  said  term  and  justifying 
the  trespasses  in  the  declaration  complained  of,  and  in  this  respect  the  said  rejoinder 
was  double  and  multifarious  and  no  single  surrejoinder  could  be  pleaded  hereto. 
Joinder  in  demurrer. 

Bompas  Serjt.  in  support  of  the  demurrer.  The  rejoinder  is  clearly  bad  ;  for  the 
defendants  had  no  right  to  enter  until  ten  days  after  the  rent  was  due ;  and  it  contains 
DO  averment,  as  it  ought  to  have  done,  that  the  rent  had  been  due  for  that  period. 
All  that  is  alleged  is  that  one  yearly  rent  was  due.  It  will  perhaps  be  argued,  as  the 
reot  was  to  be  paid  half-quarterly,  that  it  is  necessarily  to  be  inferred  that  more  than 
tea  days  had  eUtpsed  after  default  in  payment  of  the  first  half-quarter's  rent ;  but  if 
tiiat  be  so,  then  the  rejoinder  is  bad  for  duplicity,  for  the  same  inference  wUl  arise 
irith  respect  to  every  half-quarter,  except  perhaps  the  last ;  and  the  plaintiff  cannot 
tell  for  which  default  the  defendants  claim  to  exercise  the  right  of  re-entry. 

Channell  Serjt.  contrk.  It  is  submitted  that  the  proviso  set  out  in  the  rejoinder 
gives  two  rights  of  reentry, — the  one  if  the  rent  be  not  paid  on  the  day  when  it  [7341 
becomes  due,  and  the  other  if  it  be  not  paid  within  ten  days  afterwards ;  Doe  dent.  Rudd 
v.  (kidhtg  (6  J.  R  Moore,  231).  The  literal  construction  of  the  wonls  is,  to  confer 
two  rights  of  entry  ;  and  we  have  availed  ourselves  of  one  of  them.  If  it  should  be 
thought  that  the  words  "or  within  ten  days  afterwards"  are  inconsistent  with  the 
right  to  re-enter  on  the  day  the  rent  falls  due,  they  may  be  rejected,  and  the  proviso 
r^  as  giving  the  right  to  re-enter  for  a  default  upon  the  day ;  which  will  make  the 
rejoinder  good.  Supposing,  on  the  other  hand,  the  proper  construction  of  the  proviso 
to  be  that  it  gives  only  one  right  of  entry  if  the  rent  be  not  paid  within  ten  days  alter 
it  fails  dne,  then  it  as  clearly  f^peara  f^t  more  than  ten  days  had  elapsed  unoe  a  default 
had  been  made ;  as  a  year^  rent  is  averred  to  be  due.  [Tindal  C.  J.  That  gives  rise 
to  the  objection  as  to  duplicity.]  That  might  be  so  if  this  is  to  be  considered  as  a 
cooditaon ;  but  in  Doe  (fern.  Davis  v.  Elsam  (b),  it  was  held  by  Lord  Tenterden  that 

(h)  M.  &  M.  189.  In  that  case  Lord  Tenterden  says,  "I  do  not  think  provisions 
of  this  sort  are  to  be  construed  with  the  strictness  of  conditions  at  common  law.  These 
are  matters  of  contract  between  the  parties,  and  should,  in  my  opinion,  be  construed  as 
other  contracts.  The  parties  agree  to  a  tenancy  on  certain  terms ;  and  there  is  no 
hardship  in  binding  them  to  those  terms.  In  my  view  of  cases  of  this  sort,  the  pro- 
visoes ought  to  be  construed  according  to  fair  and  obvious  construction,  without  favour 
to  cither  side."  This  was  said  by  Lord  Tenterden  upon  the  tri^  of  an  ejectment 
brought  to  enforce  the  forfeiture,  and  would  be  still  more  applicable  to  a  defence  in 
an  addon  of  trespass  brought  against  the  landlord  for  acting  upon  the  terms  of  his 
oontract 

However  no  laxity  of  construction  would  have  enabled  the  court  to  treat  seven 
matters,  (the  eighth  period  of  re-entry  not  being  shewn  to  have  arrived,)  each  giving 
a  ri^  of  entry,  as  constituting  one  defence. 
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provisoes  for  re-entry  in  a  lease  are  to  be  construed  like  other  contracts,  and  not 
with  the  strictness  of  conditions  at  common  law.  [Ck>Itman  J.  This  is  not  bo 
much  a  question  as  to  the  construction  of  the  proviso,  as  it  is  to  the  proper  mode 
of  pleading  it.]  The  contract  substantially  contained  in  the  [7301  proviso  is,  that 
if  any  rent  be  overdue,  the  lessor  shall  have  a  right  to  re-enter.  [Cresswdl  J.  On 
tile  nonpayment  of  which  half-quarter  do  you  rely  ?]  The  defendants  are  not  boond 
to  say :  they  allege  that  a  yeiu^s  rent  (a)  is  due.  [Creaswell  J.  Then  when  did  it 
become  due?  You  are  driven  to  sever  the  year,  and  if  so,  for  which  of  the  ei^^t 
portions  do  you  claim,  and  why  one  more  than  another  ?  Erskine  J-  How  could  tia 
plaintiif  reply  a  waiver  of  the  forfeiture  as  to  any  particular  half-quarter  (b)  1] 

TiNDAL  C.  J.  This  is  a  point  of  pleading.  It  is  impossible  to  read  the  agreement 
without  seeing  that  the  landlord  had  no  right  to  re-enter  until  after  the  eicpuatitMi  of 
ten  days  from  the  time  that  some  half-quarter's  rent  falls  due ;  and  the  question  ii, 
how  does  it  appear  on  the  record  that  any  part  of  this  rent  was  due  and  unpud  for 
ten  days.  If  the  defendants  say  that  the  rejoinder,  by  alleging  that  a  gear's  rent  k 
due,  necessarily  shews  that  the  first  half-quarter  is  so  overdue,  the  plaintiff  may  re^y 
— that  is  equauy  the  case  witii  the  last  luUf-quarter  but  one.  The  defendant  has  do 
right,  in  oraer  to  support  his  rejoinder,  to  select  any  half-quarter  ihaA  he  pleases  (c^ 
It  seems  to  me  that,  at  any  rate,  the  rejoinder  is  bad  for  duplicity. 

Channell  Serjt  asked  leave  to  amend,  which  was  refused  by  the  courts  as  it  would 
be  in  favour  of  a  forfeiture  (vide  supra,  734  (b)),  and  there  was  a  plea  oi  leave  and 
licence  on  the  record. 

Judgment  for  the  plaintiff  (e). 

[736]     FURNIVALL  p.  COOMBES  AND  OTHKRa     April  28,  1843. 

[S.  C.  6  Scott,  N.  E.  522;  12  L.  J.  C.  P.  265;  7  Jur.  399.  Referred  to,  JTe/Mfv. 
Baxter,  1866,  L.  R.  2  C.  P.  186.    Discussed,  fTilliainu  v.  Hathaway,  1877,  6  Ch.  a 

549 ;  fFatling  v.  Lewis,  [1911]  1  Ch.  422.] 

By  indenture  between  A.  of  the  first,  B.  of  the  second,  and  C,  0.,  R  and  F.  of  the 
third  part,  A.  covenanted  with  C,  D.,  E.,  and  F.  to  do  certain  repairs  to  the  parish 
church  of  Z. ;  and  in  consideration  of  covenants  on  A^'s  part,  C,  D.  K  and  F. 
"  churchwardens,  and  overseers  of  the  poor  of  the  parish  of  Z.,  for  themselves  and 
for  their  successors,  churchwardens,  and  overseera  of  the  said  parish,  and  tiieir 
assigns,  did  thereby  covenant  with  A.,  his  executors  and  administraton,  that  they, 
the  said  churchwaraens  and  overseers  of  Ike  poor,  their  suooeeeors  or  assigns,  should 
and  would  well  and  truly  pay,  or  cause  to  be  paid,  unto  A."  ^e  sum  specified,  by 
certun  instalments.  After  tiiis  covenant  the  deed  proceeded  as  follows :  "  Proi-idfld 
always  that  nothing  in  these  presents  contained,  shall  extend,  or  be  deemed,  adjudged, 
construed,  or  taken  to  extend,  to  any  personal  covenant  of,  or  obligation  upon,  the  said 
several  persons  parties  thereto,  of  the  third  part,  or  in  anywise  pereontdly  affect  them, 
any  or  either  of  them,  their,  or  any  or  either  of  their  executors,  administrators,  gooda, 
effects,  or  estates  in  their  private  capacity,  but  shall  be,  and  is  intended  to  be,  binding 
and  obligatory  upon  churchwardens  and  overseers  of  the  poor  of  the  parish  of,  Ac, 
and  their  successors  for  the  time  being,  as  such  churchwudens  and  overseers  of  the 
poor,  but  not  further  or  otherwise."— %eld,  that  the  covttiant  of  C,  B.,  El  sod  F. 
was  a  personal  covenant,  and  that  the  proviso,  being  repugnant  thereto,  was  void. 

Covenant.  The  declaration  stated  that  on  the  11th  of  May  1841,  by  a  certain 
indenture  then  made  between  the  plaintiff  of  the  first  part,  Charles  Headon  sod 
Charles  Furnivall,  of  the  second  part^  and  the  defendants,  of  the  third  part  (which 
indenture  being  in  the  possession  of  the  defendants,  the  plaintifis  could  not  shew  the 
same  to  the  court,  &c.),  the  plaintiff  covenanted,  contracted,  and  agreed  with  the 

(a)  But  not  that  ten  days  elapsed,  after  that  rent  became  due,  and  before  the  eatxj. 

(b)  Qufere,  whether  the  recognition  oi  a  tenancy  after  the  sevenili  ri^t  iA  re-entry 

had  accrued,  would  not  have  been  a  waiver  of  preceding  rights. 

(c)  QuEere,  whether  a  defendant  would  not  be  allowed  to  plead  each  separately) 
under  the  statute  of  Anne. 

(e)  See  a  further  report  of  his  case,  post^  vol.  vi. 
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defendante,  and  their  successors  and  assigns,  churchwardens  and  overseers  of  the  poor, 
for  tiie  time  being,  of  the  parish  of  St  Botolph  without  Aldgate,  in  the  city  of  London 
and  coanty  of  Middlesex,  that  the  plaintiff,  his  executors,  or  administrators  should, 
for  tiie  consideration  thereinafter  mentioned,  within  the  space  or  time  of  five  calendar 
months  from  the  day  of  the  date  of  the  said  indenture,  do,  perform  and  execute,  or 
eiQse  and  procure  to  be  done,  performed  and  executed,  in,  and  to,  the  said  parish 
diurch  of  St.  Botolph  without  Aldgate  [737]  aforesaid,  all  the  works  and  repairs 
mentioned  or  referred  to  in  the  specification  thereinafter  contained,  and  according  to 
such  specification  and  the  drawings  thereinafter  also  contained,  and  finish  and  complete 
the  whole  of  such  works  and  repairs,  within  the  time  (foresaid,  in  a  good,  proper, 
workmanlike  and  substantial  manner,  under  the  direction,  and  to  the  satisfaction,  of 
Messre.  W.  &  B.  surveyors  and  architects,  or  other  the  surveyors  or  surveyor, 
architects  or  architect^  for  the  time  being,  of  the  said  churchwardens  and  overseers, 
their  successors  or  assigns,  fit  for  use  ana  divine  service  to  be  performed  therein,  &c. 
ftc,  and  tfaal^  in  consicferataon  ot  tiie  covenants  and  agreements  tlierein  contained  on 
the  put  of  the  plaintiff,  they  tJie  said  several  persons  parties  thereto  of  the  l^ird 
parl^  churbhwardens  and  overseers  of  the  poor  of  the  parish  of  St.  Botolph  aforesaid, 
for  themselves  and  for  their  successors,  churchwardens  and  overseers  of  the  said 
parish,  and  their  assigns,  did  thereby  covenant  and  promise  with  and  to  the  plaintiff, 
his  executors  and  administrators,  that  they  the  said  churchwardens  and  overseers  of 
the  poor,  their  successors  or  assigns,  should  well  and  truly  pay,  or  cause  to  be  paid, 
oato  the  plaintiff,  his  executors  or  administrators,  the  sum  of  11691.,  or  such  other 
increased  or  diminished  sum  as  the  sail)  surveyors  and  architects,  surveyor  or  architect, 
for  the  time  bein^  as  aforesaid,  should,  under  the  powers  aforesaid,  certify  between 
the  said  several  parties,  to  be  the  proper  sum  to  be  paid  for  the  works  and  repaii-s, 
by  the  instalments  at  tiie  several  times  and  in  manner  thereinafter  mentioned ;  that 
is  to  say,  one-third  of  tJie  amount  therecd  withm  two  months  from  the  commencement 
of  the  works  on  the  third  part  there(tf  from  the  time  of  the  completion  of  the  said 
seveml  works,  and  ^e  remaining  one-third  thereof,  at  the  exjnration  of  one  calendar 
mmth  from  the  time  [738]  of  such  completion  of  the  said  works  and  repairs ;  as  by 
the  said  indenture,  reference  being  thereunto  had  would  appear.  Averment :  that, 
after  making  the  indenture  to  wit,  on,  &c.,  the  plaintiff  did,  performed,  and  executed, 
in  uid  to  the  said  parish  church,  all  the  works  and  repairs  mentioned  and  referred  to 
in  the  said  specification,  according  to  such  specification  and  the  said  drawings,  and 
finished  and  completed  the  whole  of  the  said  works  and  repairs  in  a  good,  proper, 
workmanlike  manner,  under  the  direction,  and  to  the  satisfaction,  of  the  said  Messrs. 
Wyatt  and  Brandon,  fit  for  use  and  divine  service  to  be  performed  therein,  &c.  &c. 
Breach :  that,  although  the  defendants  had  paid  to  the  plaintiff  two  of  the  s^d  instal- 
ments of  ^e  said  sum  of  11691,  and  fdthough  the  period  of  one  calendar  month  from 
the  time  <k  the  completion  of  tiie  said  works  and  repairs  had  ekpsed  before  the  com- 
nencement  of  this  suit,  and  although  W.  and  B,  by  the  procurement  of  the  defendants, 
had  refused  arid  neglected  to  ascertain  and  afiBx  the  measure  and  value  of  the  increased 
and  additional  works  and  repairs,  or  to  certify  the  proper  sum  to  be  paid  to  the 
I^aintiff  for  such  increased  and  additional  works  and  repairs,  although  a  reasonable 
time  in  that  behalf  had  elapsed  before  the  commencement  of  this  suit,  and  although 
they  were,  after  such  additional  work  and  repairs  were  completed,  to  wit,  on,  &c., 
requested  by  the  plaintiff  so  to  do ;  yet  the  defendants  did  not  nor  would  pay  to 
the  plaintiff  the  said  remaining  one-third  part  of  the  sum  of  11691.,  amounting  to 
389L  138.  4d.,  and  the  said  amount  of  the  measure  and  value  of  the  said  increased 
sod  additional  works  and  repairs,  or  any  part  thereof,  and  the  same  still  remained 
wlu^  due  and  unpaid  to  the  plaintiff,  &c. 

The  defendants  confessing  that  the  said  indenture  at  f73^  the  time  of  the  plaintiff 
io  declaring  was,  and  stQ!  is,  in  their  possession,  so  that  the  plaintiff  could  not,  nor 
can,  produce  the  same  to  the  court  here  as  in  the  declaration  alleged,  craved  oyer 
thereof.  The  plea  then  set  out  the  indenture,  which  bore  date  the  11th  of  May  1841, 
and  was  made  between  James  Furnivall  (the  plaintiff)  of  the  first,  Charles  Bleadou 
and  Charles  Furnivall  of  the  second,  part,  and  Robert  Coombes,  Edvrard  Jones, 
Charles  R.  Coltman,  and  Isaac  Simmonds,  churchwardens  of  the  said  parish  of  St. 
Botobh  without  Aldgate,  in  the  city  of  Iiondon,  and  county  of  Middlesex  aforesaid, 
and  William  Pattinson,  Robert  Cl^ter,  Samuel  Hawkins  Jutsum,  John  Neal,  John 
Anthwaite,  and  Stephen  Boxall  overseers  of  the  poor  of  the  said  parish  of  the  third 
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part  The  deed,  after  various  covenants  entered  into  by  the  plaintiff,  which  were 
clescribed  as  being  entered  into  with  the  said  several  persons  pai'ties  thereto  of  the 
third  pait,  and  their  successors  and  assigns,  churchwardens  and  overseers  of  the  poor 
for  the  time  being  of  the  parish  of  St.  Botolph  without  Aldgate,  contained  the  follow- 
ing on  the  part  of  the  defendants :  and,  in  consideration  of  the  covenants  and  agree- 
ments herein  contained  on  the  part  of  the  said  J.  Fumividl,  they  the  said  several 
persons  parties  thereto  of  the  third  part,  churchwardens  and  overseers  of  the  poor  of 
the  parish  of  St.  Botolph  for  themselves,  and  for  their  successors,  churchwaFdens  and 
overseers  of  the  said  parish,  and  their  assigns,  do  hereby  covenant  and  promise  with 
and  to  the  said  J.  Furnivall,  his  executors  and  administrators,  that  they  the  said 
churchwardens  and  overseen  of  the  poor,  their  successOTS  or  assigns,  shiul  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  J.  Furnivall,  his  executors  or  adminis- 
trators, the  sum  of  1169L,  or  such  other  increased  or  diminished  sum  as  the  said 
surveyors  and  architects,  surveyor  or  architect  for  the  time  being  as  aforesaid,  shall, 
under  the  powers  aforesaid,  certify  between  the  [740]  said  several  parties  to  be  of  the 
proper  sum  to  be  paid  for  the  works  and  repairs  by  the  instalments  at  the  several 
times  and  in  manner  thereinafter  mentioned,  that  is  to  say,  one  third  of  the  amount 
thereof  within  two  months,  from  the  commencement  of  the  works,  one  oUter  third 
part  thereof  at  the  time  of  the  completion  of  the  said  several  works,  tmd  the  remain- 
ing one  third  part  at  the  expiration  of  one  calendar  month,  from  the  time  of  such 
completion  of  the  said  works  and  repairs:  provided  always,  that  nothing  iu  these 
presents  contained  shall  extend  to,  or  be  deemed,  adjudged,  construed,  or  taken  to 
extend  to,  any  personal  covenant,  of  or  obligation  upon  the  said  several  persons  parties 
hereto  of  the  third  part,  or  in  anywise  personally  affect  them,  any  or  either  of  them, 
their  or  any  or  either  of  their  executors,  administrators,  goods,  effects,  or  estates  in 
their  present  capacity ;  but  shall  be,  and  is  intended  to  be  binding  and  obli^toiy 
upon  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  St.  Botolph,  and 
their  successors  for  the  time  being  as  such  churchwardens  and  overseers  of  the  pocHV 
but  not  further  or  otherwise,  &c.  &c  The  plea  then  proceeded  to  state  that  before 
the  said  sums  in  the  declaration  alleged  to  have  become  due  and  payable  to  the 
plaintiff,  or  any  or  either  of  them,  or  any  part  thei-eof  became  due,  and  before  the 
eommenoemeiit  of  this  suit,  to  wit  on  the  29th  of  March  1842,  the  defendants  ceased 
being  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  St  Botolph,  and 
they  were  not  at  any  time  since,  or  at  the  commencement  of  this  suil^  aueh  church- 
wardens  and  overseers.  Verification. 

The  second  plea — as  to  the  cause  of  action  in  the  declaration  mentioned,  in  respect 
of  the  defendants  not  paying  to  the  plaintiff  the  said  remaining  one  third  part  of  the 
said  sum  of  11691.,  amounting  to  3891.  ISs.  4d., — stated  that  the  plaintiff  did  not  within 
the  space  or  time  of  [741]  five  calendar  months,  from  the  day  of  the  date  of  the  said 
indenture,  do,  perform  or  execute,  or  cause  or  procure  to  be  done,  performed  or 
executed,  in  and  to  the  said  pariah  church,  all  t^e  works  and  repairs  so  covenanted 
and  agreed  by  him  to  be  done,  performed,  and  executed  as  in  the  decUmtion  alleged ; 
concluding  to  the  country. 

Beplication  to  the  plea  of  the  defendants  by  them  first  above  pleaded,  so  far  as  the 
same  related  to  the  defendants,  J.  SimmondB  imd  S.  Boxall — that  ttie  defendant 
J.  Simmonds  continually,  from  the  time  of  making  the  said  indenture  until  and  at  the 
several  times  when  the  several  sums  of  money  in  the  declaration  mentioned  became 
due  and  payable,  and  from  thence  until  and  at  the  commencement  of  this  suit,  was 
and  still  is  churchwarden  of  the  said  parish,  and  the  defendant,  S.  Boxall,  continually, 
from  the  time  of  making  the  said  indenture  until  and  at  the  several  times  when  the 
several  sums  of  money  became  due  and  payable  to  the  plaintiff,  and  from  thence  until 
and  at  the  commencement  of  this  suit,  was  and  still  is  overseer  of  the  poor  of  the  said 
parish ;  without  this,  that  the  defendants,  J.  Simmonds  and  S.  Boxall,  or  either  of 
tJiem,  ceased  being  churchwarden  or  overseer  of  the  poor  of  the  said  parish  in  manner 
and  form  as  in  tke  said  first  plea  alleged ;  concluding  to  the  country. 

Demuirer  to  the  same  ^ea,  so  far  as  it  related  to  the  other  d^endanta,  shewing, 
for  causes  of  demurrer,  that  the  same  plea  did  not  avoid  tiie  declaration,  and  the  other 
defendants,  by  ceasiuff  to  be  oburchwaidens  and  overseers,  were  not  excused  or  dis- 
charged from  the  periormance  of  the  covenant  upon  which  t^e  plaintiff  had  declared ; 
and  the  said  indenture  did  not  provide  that  the  defendants  should  cease  to  be  liable 
for  the  performance  of  the  said  covenant  when  they  ceased  to  be  churohwardena  and 
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overseen ;  nor  did  they  cease  to  be  liable  on  the  said  covenant  when  they  ceased  to 
be  chunhwanlens  and  overseers :  diat  the  [J4S]  proviso  in  the  said  indenture  was 
iqngDaiit  to  ihe  said  oovenaat^  and  void,  and  was  im  illegal  and  fraudulent  attempt 
on  the  part  d  the  defmdants  to  render  tiieir  sucoessora,  and  the  future  inhabitant, 
Kible  for  Uie  said  repurs  oi  the  said  church,  the  price  and  value  of  which  repairs  the 
defendants  were  bound  by  law  to  retain,  and,  it  must  be  presumed,  did  retain,  out  of 
moneys  in  their  hands,  before  and  at  the  time  of  making  the  said  indenture :  that  it 
did  not  appear,  in  or  by  the  aaid  first  plea,  that  the  said  other  defendants,  or  any  or 
flidier  of  them,  ever  were  churchwardens  and  overseers ;  and  that  the  averment  in  the 
asffle  [dea,  that  the  defendants  had  ceased  to  be  churchwardens  and  overseers,  was 
nnoertain,  and  tended  to  raise  an  immaterial  issue,  and  was  consistent  with  the  fact 
of  some  of  tiw  defendants  still  being  ohurchwiodens  and  some  of  them,  overseers. 
Jcindw. 

The  plaintiff  also  demurred  specially  to  the  second  plea,  alleging  for  causes,  duit  it 
WH  not  by  the  indenture  and  the  covenant  of  the  defendants  mentioned  in  the 
deduatuMD,  a  condition  precedent  to  l^e  payment  of  the  said  sum  of  3891.  13s.  4d. 
Aernn  mentioned,  that  the  plaintiff  should,  within  the  space  or  time  of  five  calendar 
BtonUis  from  the  day  of  the  date  of  the  s^d  indenture,  do,  perform  or  execute,  or 
cause  or  procure  to  be  done,  performed  or  executed,  in  and  to  the  said  parish  church 
all  the  works  and  repairs  covenanted  and  agreed  by  the  plaintiff  to  be  done,  performed 
and  executed ;  nor  did  the  plaintiff,  by  tiie  said  indenture,  covenant  to  do,  perform  or 
ezecate,  or  to  cause  to  be  done,  performed  or  executed,  all  such  works  and  repairs 
widiin  such  space  of  tame ;  that  the  plea  was  immaterial  in  this,  to  wit,  that  it  tied 
the  {daintiff  to  prove  a  strict  and  literal  performance  of  all  the  works  and  repairs 
oovananted  to  be  done,  within  the  said  space  of  time ;  whereas,  a  substantial  perform- 
iDoe  of  such  works  was  sufficient,  within  the  true  intent  and  meuiin^  of  the  said 
n4S^  indenture ;  that  it  was  not  neoessair  that  all  the  works  and  repairs  should  be 
dooe,  if  the  woricB  and  repairs  were  finiued  and  completed  within  such  time  in  a 
good,  proper,  workmanlike,  and  substantial  manner,  to  the  satisfaction  of  the  said 
vchitecte,  fit  for  use  and  divine  service  to  be  performed  in  such  church ;  that  the  said 
works  and  repairs  might  have  been  so  finished  within  such  time,  though  all  the  works 
and  repairs  might  have  been  done  within  such  time,  and  yet  the  same  mi^ht  not  have 
been  finished  and  completed  in  manner  aforesaid,  according  to  the  said  covenant ; 
that,  therefore,  whichever  way  a  jury  should  find  any  issue  joined  upon  the  second 
plea,  such  finding  would  be  iminatenal,  and  not  decisive  of  the  cause ;  and  that  the 
plea  introdiu»d  new  matter,  and  should  have  concluded  with  a  verification,  and  not  to 
the  oountiy.    Joinder  in  demurrer. 

The  d^endants  demurred  to  the  replication  to  the  first  plea,  assigning  for  causes,  thalb 
the  aud  ra^dioafaon  was  an  argumentative  traverse  of  all  the  defendants  having  oeased 
beiiig  cbnrchwardens  and  overseers,  as  in  the  first  plea  alleged ;  that  the  replication 
aSwded  no  answer  to  the  plea,  inasmuch  as  allowing  that  the  said  J.  Simmonds  con- 
tinued churchwarden,  and  that  the  said  S.  Boxall  continued  overseer  of  the  poor,  as 
in  the  replication  was  alleged,  yet  that  afforded  no  ground  for  the  joinder  of  t^e  other 
defendants  in  the  action. 

Joinder  in  demurrer. 

Maiming  Serjt  (with  whom  was  Shee  Serjt.)  in  support  of  the  demurrers  to  the 
pleas.  The  question  on  the  first  plea  is,  whether  the  proviso  therein  set  out,  is  not 
wholly  repugnant  to  the  covenant  which  it  professes  to  qualify.  The  covenant  is 
eleuiy  a  personal  contract  on  the  part  of  the  defendants.  It  is  true  that  they  are 
described  as  churchwardens  and  overseers ;  but  neither  in  tiie  one  character  nor  in 
the  other,  had  they  capacity  to  contract  [744]  And  even  if  as  churchwardens  or  as 
overseers  they  could  have  contracted,  they  have  clearly  no  joint  capacity  to  do  sa 
Hieir  description,  therefore,  must  be  rejected ;  and  the  covenant  must  be  read  as  if 
the  defendants  haid  contracted,  generally  and  personally,  that  the  churchwardens  and 
overseers  should  do  the  acts  specified.  Having  entered  into  such  a  personal  covenant, 
the  proviso  by  which  it  was  sought  to  relieve  them  from  all  individual  liability,  is 
void — first,  because  it  is  utterly  repugnant  to,  and  at  variance  with,  the  covenant ; 
sod,  secondly,  inasmuch  as  the  defendants  thereby  seek  to  do  what  the  law  will  not 
allow,  namely,  to  bind  the  future  churohwardens  and  overseers  of  the  parish.  Lord 
Coke,  in  commenting  upon  one  of  the  sections  in  Littleton  (s.  220),  says  146  a,  "By 
this  seetitm  it  appeareth,  that  when,  in  a  general  grants  the  law  dotli  give  two 
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remedies,  the  grantor  may  provide  that  the  gmntee  shall  not  use  one  of  them,  and 
leave  the  patty  to  the  other.  But  where  the  grantee  hath  but  one  remedy,  then  Um 
remedy  cannot  be  barred  by  any  proviso ;  for  such  a  proviso  should  be  repo^nant  to 
t^e  grant."  So  also,  in  Sir  Anthony  MUdmaifs  case  (6  Go.  Rep.  41  b.),  it  is  laid  down 
that  "a  proviso  good  at  the  beginning,  by  consequence  may  become  repugnant;  as  if 
a  man  by  his  deed  grants  a  rent  for  life,  proviso  that  it  shall  not  chai^  his  penon, 
this  is  a  good  proviso ;  yet  if  the  rent  is  in  arrear,  and  the  grantee  dies,  his  execaton 
shall  charge  the  person  of  the  grantor  in  an  action  of  debt ;  for  otherwise  tiiey  would 
be  ^vithout  remedy ;  and  therefore  now  it  is  become  repugnant  and,  by  oonsequeooe, 
void."  Here,  the  repugnancy  is  immediate  and  contemporaneous  witii  the  corenut, 
and  renders  the  proviso  void ;  for  if  the  proviso  were  to  have  any  operation,  it  would 
wholly  release  the  defendants  from  their  Uability.  If  churchwardens  could  be  charged 
[746]  as  such,  the  chai^  would,  in  effect,  be  on  ^e  parish  fund ;  but  there  ia  no 
power,  neither  is  it  1^1,  to  throw  any  liabUity  on  future  paridiioners.  In  Dyer,  9  h. 
Anon.  19  H.  8,  it  is  sud,  "  that  if  a  man  appoint  A.  and  B,  ezecatora,  with  a  proriao 
Uiat  B.  do  not  administer,  the  proviso  is  void,  and  they  shall  sue  joindy.  Two 
feoffees  granted  oustodiam  parci  of  A.  to  W.  IST.  capiendo  feodo  quod  J.  S.  noper 
parcarius  cepit,  proviso  quod  scriptum  non  eztendat  ad  onerandum  one  of  the  grantors ; 
and  this  proviso  was  held  void ;  for  this  restrains  all  the  effect  of  the  grant  aniiut 
him."  Bro.  Abr.  Conditions,  pi.  238,  Vin.  Abr.  Condition,  (A  a.)  pi.  10.  In  Jmk. 
Cent.  96,  pi.  86,  it  is  said,  "A.  makes  a  feoffment  of  land  to  B.,  with  warranty; 
proviso  that  the  warranty  shall  be  void :  this  is  a  void  proviso ;  aa  in  a  deed,  an 
habendum  which  is  repugnant  to  Uie  premises  is  void ;  for  both  bein^  in  one  instni- 
ment  where  the  tatter  clause  is  repugnant  to  the  former,  die  latter  is  void."  So,  in 
Mary  PorimgUm's  case  (10  Go.  Rep^  35  a.),  it  is  laid  down,  "  Suppose  that  a  man  makos 
a  gift  in  tai^  and  further  grants  that  he  may  make  leases  for  years  or  liveo,  aooordiiK 
to  32  Hen.  8,  c.  28,  or  to  levy  a  fine  with  proclamataon,  acooraing  to  the  acts  in  toA 
case,  to  bar  his  issue,  provided  always,  that  he  shall  not  make  leases  or  levy  a  fine ; 
none  will  deny,  but  such  proviso  would  be  repugnant."  In  Sir  John  Davis's  Keports, 
34  b.  it  is  stated,  "  If  a  feoffment  be  made  to  J.  S.  and  his  heirs,  with  a  proviso  tbst 
his  daughters  shall  not  inherit,  such  proviso  is  void."  Also  in  Vin.  Abr.  Condition  (Z), 
pL  1 1  (quoting  from  Bro.  Abr.  Conditions,  pi.  1 16),  it  is  stud,  that  if  a  man  aliens  to 
fee,  upon  condition  that  if  the  feoffee  or  his  heirs  make  any  assignee  the  feoffee  or  hia 
heirs  may  enter,  this  is  a  void  condition ;  for  it  is  repugnant  to  the  estate."  So,  in 
Jenk.  Gent.  242,  pi.  26  (S.  C.  Dyer,  343),  it  is  laid  down,  that  *'a  con-|746}ditiw 
annexed  to  an  estate-tail  that  the  unmarried  donee  shall  not  mairy,  is  void;  for 
wi^out  marriage  he  cannot  have  an  heir  of  his  body."  In  Ca  Litt  206  it  is  said, 
t^t  "  if  a  man  make  a  feoffment  in  fee,  upon  condition  that  he  shall  not  alien,  thia 
condition  is  repugnant  and  against  law,  and  the  estate  of  the  feoffee  is  absolute.  Bat 
if  the  feoffee  be  bound  in  a  bond  that  the  feoffee  or  h^  heirs  shall  not  alien,  this  i> 

food,  for  he  may,  notwithstanding,  alien  if  he  will  forfeit  his  bond  that  he  himself 
ath  made.  So  it  is,  if  a  man  make  a  feoffment  in  fee  upon  condition  that  the  feoffee 
shall  not  take  the  profits  of  the  land,  this  condition  is  repugnant  and  against  law,  and 
the  estate  is  absolute.  But  a  bond  with  a  condition  that  the  feoffee  shall  not  take 
the  profits,  is  good.  In  The  King  v.  Steeens  (5  East,  244.  S.  G.  I  J.  P.  Smith,  437, 
3  J.  P.  Smith,  366),  it  was  held  that  an  allegation,  sensible  in  the  place  in  whidi  it 
occurs,  and  not  repugnant  to  antecedent  matter,  is  to  take  effect^  though  repugnant  to 
8u1»equent  matter.  [Tindal  G.  J.  Is  the  proviso  actually  repugnant  to  the  covenant, 
or  is  it  intended  merely  to  mi^e  the  plaintiff  look  for  payment  to  a  particular  fundt 
Gresawell  J.  The  defendants  do  not  covenwt  to  pay  out  of  any  particular  fund.] 
That  the  defendants  could  not  charge  their  successors  aod  t^e  future  funds  of  the 
parish,  or  make  a  retrospective  rate  for  the  purpose  of  reimbursing  themselves,  has 
been  established  by  numerous  cases,  Ta-wney's  case  (2  Ld.  Baym,  1009,  2  Salk.  531, 
6  Mod.  97),  Dawson  v.  fFiUcmson  (Gas.  temp.  Hardw.  381),  Bex  v.  The  Chwvkwardais  of 
Bradford  (12  East,  556),  Rex  v.  The  Churchwardens  of  Dwrsleg  (5  A.  &  E.  10,  6  N.  A  M. 
333) ;  all  of  which  were  reviewed  by  the  court  of  Exchequer  Chamber  in  The  Bramtm 
case  (Feley  v.  Burder,  in  Error,  12  A.  &  K  265,  4  P.  &  D.  452).  Another  objection  to 
the  first  plea  is,  that  [747]  although  it  alleges  that  the  defendants  had  ceased  to  be 
churchwardens  and  overseers,  it  does  not  state  that  they  had  not  retained  sufficient 
money  in  their  hands  to  pay  the  plaintiff.  The  plea  is  bad  in  this  respect,— that 
it  does  not  aver  that  l^e  defendants  are  neitiier  ohurebwaideoa  nor  ovaraeen,  but 
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fltates  that  they  are  not  ohurohwardens  and  overseers.  Gcnuutentily  widi  this  allega- 
tioi^  KHne  of  uiem  may  be  churohwardens  aad  the  rest^  overseers. 

Hie  second  plea  U  imdoabtedly  bad ;  for  it  aBsnmes,  that  it  k  a  condition  precedent 
to  the  plaintiCB  right  to  receive  payment^  tJiat  the  whole  of  the  works  and  repairs 
ibonld  nave  been  completed  within  five  months.  It  is  unnecessary  to  cite  cases  to 
shew  that  this  proposition  cannot  be  maintained.  Dallman  v.  King  (A  New  Cases,  106, 
5  Scott,  382)  may,  however,  be  mentioned,  as  strongly  in  point.  Moreover,  if  there 
had  been  any  thing  in  this  objection,  the  plea  should  have  concluded  with  a  verifica- 
ticMi,  inasmuch  as  it  introduces  new  matter  (vide  post). 

With  respect  to  the  replication  to  the  first  plea,  it  is  not  meant  as  an  answer  to 
Ae  whole  plea,  but  only  to  so  much  of  tiiat  plea  as  relates  to  the  defendants  Simmonds 
md  Bozall.  Supposing  them  to  continue  liable,  and  the  rest  of  the  defendants  to  be 
diadurved,  the  bringing  of  the  action  afiainst  the  whole  of  the  defendants  is  not  a 
BiajtHiiaer — it  is  a  joinder  of  parties  vnio,  originally  liable,  may  be  discharged  by 
Ditter  ex  post  faoto.  [Tindal  C.  J.  Is  it  not  a  rangular  tihing  to  divide  a  plea  in 
this  maonOTf]  An  objection  might  possibly  have  been  raised  to  it;  but  none  has 
bem  taken. 

Channell  Serjt  (with  whom  was  Byles  Serjt.)  for  the  defendants.    It  must  be 
admitted  that  the  second  plea  is  open  to  the  objection  which  has  been  taken  to  it. 
[74^  But  it  ia  sutmiitted  that  the  first  plea  furnishes  a  good  defence  to  the  action. 
In  Mildma^g  case,  and  the  other  cases  cited,  the  grant  or  covenant  was  at  first  absolute. 
But  the  very  question  here  is,  whether  the  covenant  was  or  was  not  absolute ;  2  Wms. 
Sannd.  234,  n.  (c).    The  covenant  is  to  be  construed  according  to  its  legal  e£fect.  This 
ii  not  a  covenant  entered  into  by  the  defenduita,  by  name.    [Cresswell  J.    In  what 
event  do  you  say  the  plaintiff  might  have  sued  1]   If  tiie  whole  of  the  defenduits  had 
cmtinued  in  c^Sce,  it  could  not  nave  been  successfully  contended  that  they  were  not 
liiUe.  The  proviso  is  to  be  read  in  connection  with  the  covenaotk  as  exDlaining  tte 
mtoitaon  of  the  portiea.   Al^ough  it  may  be  admitted  that  the  defendants  would 
have  ccHitinued  responsiUe  if  the  whole  of  the  debt  had  accrued  while  they  remiuned 
in  office,  tiie  understanding  of  both  parties  clearly  was,  t^at  the  plaintiff  was  not  to 
look  to  the  defendants  if  utey  did  not  continue  in  office,  but  was  to  seek  for  p^rment 
from  their  successors,  who  are  distinctly  referred  to  in  the  deed.    [Erskine  J.  Do 
joa  aay  that  this  is  a  distributive  covenant  for  payment,  by  the  defendants,  of  all 
instalments  falling  due  while  they  remain  in  office,  and  by  their  successors,  of  all 
future  instalmentB  f]    It  is  submitted  either  that  tiie  covenant  may  be  taken  dis- 
tributively  or  that  the  words  raise  an  ambiguity  which  will  let  in  the  proviso  by  way 
of  sjqilauatioii.   Looking  at  the  oovoiant  as  distributive,  the  proviso  will  operate,  not 
u  an  exception,  but  as  a  limitation ;  for  a  remedy  is  still  given  for  sums  accruing 
while  tile  defendants  continue  to  be  ohurofawardeDS  and  overseers.   Suppose  the 
covenuit  itself  had  been,  that  the  defendants  would  pay  provided  they  remained  in 
office  or  had  funds,  the  plaintiff  would  have  had  a  possible  remedy  under  it.  The 
cases  cited  on  the  other  side  apply  only  where  the  proviso  is  in  total  destruction  of 
the  covenant.    Why  should  it  be  [749]  supposed  that  the  defendants  entered  into 
a  covenant  imposing  risk  on  themselves  and  none  on  the  plaintiff?   The  parties  had 
to  deal  with  a  matter  difficult  of  execution,  and  each  side  must  be  presumed  to  take 
npcn  itself  a  certain  risk ;  and  should  the  covenant  be  held  to  be  personally  binding 
00  the  defmdants,  only  while  they  remained  in  office,  the  plaintiff  is  to  be  considered 
as  having  agreed  to  tue  the  chance  of  the  work  being  competed  during  the  period 
the  defendants  cratinued  churchwardens  and  overseers.   [Erakine  J.   Suppose  <Hie  of 
the  defoidaots  to  go  out  of  office,  then,  according  to  your  argument,  their  personal 
Mvenant  woukl  cease.    Do  ywi  say,  taking  the  oovemmt  and  proviso  together,  that  if 
five  of  tiie  defendants  continue  in  office,  they  must  pay  1   Cresswell  J.   Suppose  the 
ax  had  gone  out  of  office,  and  been  re-appointed,  would  they  hold  the  same  office?] 
Xa    [Cresswell  J.    Would  they  then  be  liable  as  their  own  successors  1]    It  is 
apprehended  not.    [Tindal  C.  J.    You  want  us  to  read  this  as  a  covenant  to  pay  only 
it  there  are  funds.]   The  intention  clearly  is,  that  the  defendants,  if  they  are  to  be 
hald  perstm^ly  liable,  are  to  be  so  only  so  long  as  they  remain  in  office.  Supposing 
those  who  continue  in  office  to  be  alone  liable,  the  plaintiff  cannot  have  judgment  on 
this  record,  as  he  has  sued  the  whole  six ;  for  the  rule  in  actions  on  coutracts  is,  that 
if  yon  sue  too  many  defenduits,  you  must  fail.    If  the  construction  of  the  covenant 
■Knv  contended  for  be  ri|^t^  then  some  of  the  defendants  have  ceased  to  be  parish 
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officers  and  are  not  liable.  It  is  the  same  as  if  the  objection  was,  that  the  declaratioD 
did  not  contain  an  arennent  that  they  did  continue  in  office.  This  case  is  distinguisb- 
abte  from  Rew  v.  Pettet  (1  A.  &  E.  196,  3  &  M.  456) ;  for  ther«  the  defendants  did 
not  sign  the  promissory  notes  as  churchwardens,  &c.,  but  [760]  those  words  were 
merely  added  as  the  description  of  the  parties.  There  is  no  magic  in  tiie  word 
"  proviso."  It  may  be  either  an  explanation  of  the  covenant  or  an  ezoeption  out  (rf 
it ;  and  the  rule  as  to  when  it  is  to  be  stated  by  the  {daiatiff  and  when  by  the  defendant 
is  laid  down  in  Tkwntv  v.  Float  (1  Wms.  Saund.  234). 

With  respect  to  tiie  replication  to  the  first  plea,  the  defendant  having  pleaded 
jointly,  the  paintiff  has  no  right  to  reply  distributively. 

Manning  Serjt.  in  reply.  The  rejection  of  repugnant  conditions  and  provisoes  is 
not  confined  to  cases  where  they  would  destroy  the  effect  of  the  whole  of  the  previoas 
matter,  but  applies  equally  where  part  only  would  be  rendered  nugatory.  The  gronnd 
of  rejection  is,  not  that  it  is  opposed  to  all,  but  that  it  is  inconsistent  with  something, 
that  has  gone  before.  With  respect  to  the  argument,  titiat  the  defendants  are  lialue 
only  so  long  as  they  remained  in  office,  it  is  absurd  to  suppose  that  tiie  plaintiff  would 
agree,  that  the  payment  of  his  work  should  depend  upon  tJie  contanseocy  of  die 
defendants'  remaining  in  office.  The  replication,  it  is  submitted,  is  good.  [Tindd  C.  J. 
Nothing  will  turn  upon  it.] 

TiNDAL  G.  J.  It  appears  to  me  that  the  question  in  this  case  will  depend  sub- 
stantially on  the  declaration ;  for,  as  the  proviso  ia  set  out  on  oyer  of  the  indenture^ 
it  is  the  same  in  effect  as  if  the  whole  deed  had  been  stated  in  the  declaration.  The 
question  is,  whether,  taking  the  covenant  and  proviso  together,  the  plaintiff  has  any 
cause  of  action.  The  covenant  is  as  follows.  [Here,  his  lordship  read  the  covenant] 
The  first  question  is,  whether  this  is  a  personal  covenant,  or  is  it  a  covenant  by  the 
defendants  as  a  corporate  body.  It  [761]  must  fall  wil^in  the  one  class  or  the  other. 
Churchwardens  and  overseers,  thou^  they  are  by  statute  a  corporate  body  for  some 
purposes,  cannot  enter  such  a  covenant  as  this  in  a  corporate  character ;  and  if  not, 
then  the  contract  must  be  a  personal  covenant  If  it  be,  the  next  question  is,  what 
does  it  bind  the  defendants  to  do  ?  At  all  events,  it  binds  them,  while  they  remiin 
in  office,  to  pay.  Looking  at  the  proviso,  however,  it  is  utterly  inconsistent  witli  tiie 
covenemt  [Here,  his  loraship  read  the  provisa]  Therefore,  H  the  defendants  have 
entered  into  a  covenant  which,  to  any  extent,  binds  them  personally,  this  proviso  it 
at  variance  with  such  covenant,  and  consequently  must  be  rejected  as  repugnant 
according  to  the  authorities  cited.  If  the  proviso  is  rejected,  then  the  first  plea  is  no 
answer  to  the  action.  With  respect  to  the  last  plea,  no  attempt  has  been  made  to 
support  it  Therefore,  as  re^rds  both,  the  plaintiff  is  entitled  to  judgment  It 
would  have  been  a  different  thmg  if  the  defendants  had  so  shaped  tiieir  cov«iut  m 
to  make  the  payment  come  only  out  of  the  parish  fund. 

GoLTMAN  J.  When  we  look  at  the  covenant  by  itself,  it  is  clearly  a  persooal 
covenant  It  has  been  said,  that  although  what  is  called  the  proviso  is,  in  tom,  a 
OToviso,  it  is  to  be  construed  as  merely  limitiog  the  general  words  of  tiie  eovenint 
lliat  might  be  so,  if  it  could  be  shewn  that  tbere  would  still  remain  a  petsraal 
liability  in  a  given  event  contemplated  by  the  parties.  But  the  argument  proeeedi 
on  a  misapprehension  of  the  proviso,  which  declares  "that  the  covenant  is  not  to 
be  taken  as  a  personal  covenant,  or  to  affect  the  defendants  in  tbeir  private  capacity." 
Stopping  there,  the  proviso  would  clearly  be  repugnant  It  proceeds  to  say,  however, 
"  but  shall  be  and  is  intended  to  be  binding  and  obligatory  upon  churchwardens  and 
overseers  of  the  poor  of  the  said  parish  of  St  Botolph,  and  their  succeseon,  for  th* 
ptffl]  time  being,  as  such  churchwiutlens  and  overseers  of  t^e  poor,  but  not  further  or 
otherwise."  This  latter  part  is  supposed  to  explain  the  covenant  by  limiting  its 
personal  effect  to  the  time  that  the  defendants  remain  in  office.  But  that  I  think  wai 
not  the  real  meaning  of  l^e  parties.  The  intention  obviously  is,  that  no  one  shall  be 
perscmally  liable ;  which  imports,  in  truth,  that  there  shall  be  no  liabih^  at  alL 

Ebskine  J.  The  covenant  by  the  defendants  dearly  constitutes  a  pownil 
liability ;  for  though  they  are  described  to  be  churchwaniens  and  overseen,  they 
covenant  for  themselves  and  for  their  successors.  The  part  in  which  they  covenant 
for  the  latter  is  of  no  avail,  and  may  be  struck  out  Then  what  do  they  undertiihe  on 
their  own  part?  To  pay  for  the  work  by  the  stipulated  instalments.  It  is  ssid  that 
the  proviso  qualifies  the  full  extent  of  the  covenant  and  gives  it  a  limited  constructioa. 
If  that  had  really  been  so,  I  should  have  thought  the  ai^;ument  a  sound  one ;  bat 
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Then  the  proviso  is  examined  it  is  utterly  inconsistent  with  any  personal  liability  what- 
ever. The  only  part  of  it  which,  aooordtng  to  the  argument,  would  be  effective  is  tiiat 
iriiich  declares  that  the  covenant  is  intended  to  be  binding  on  the  defendants  and 
tbnr  anccesBors  in  their  official  character  only.  But  that  is  a  direct  contradiction 
to  the  covenant.  I  cannot  see,  therefore,  how  the  covenant  and  proviso  can  be  con- 
itraed  t(^etber,  so  as  to  create  the  limited  liability  now  contended  for.  My  brother 
OumQell  was  obliged  to  admit  that,  supposing  his  view  was  correct,  the  covenant 
woold  cease  to  operate  if  any  one  of  the  deienduits  went  out  of  office ;  but  it  is 
ki^Iy  improbable  that  any  one  would  enter  into  such  a  contract  The  defendants 
tppemt  to  nave  intended  to  bind  the  funds  of  the  parish ;  but  they  have  attempted  to 
do  that  in  a  manner  in  which  such  an  intention  cannot  be  carried  into  effect 

[nSl  dmawKLL  J.  I  am  of  the  same  opinion.  The  defendants  first  enter 
into  a  dear  personal  covenant,  and  then  th^  endeavonr,  by  the  proviso^  to  relieve 
lliaiisetves  fnnn  all  personal  lii^ility. 

Judgment  for  the  plaintiffs. 

C3ianneU  Serjt  then  prayed  for  leave  to  withdraw  t^e  pleas,  and  pay  money  into 
court  to  cover  the  third  instelment  and  also  any  claim  for  the  addiUonal  works  and 
repairs.   A  rule  nisi  having  been  granted, 

Mannii^  Serjt,  on  a  subsequent  day,  Shewed  cause,  submitting  that  the  amend- 
ment would  go  fa«iy<md  the  pleas  on  which  the  former  argument  turned. 

The  courts  however,  made  tiie  rule  absolute. 


Edgkr,  Esquire,  v.  Knapp,  D.D.   May  3,  1843. 

[S.  C.  6  Scott.  N.  a  707 ;  1  D.  &  L.  73 ;  7  Jur.  583.    Distinguished,  Thorpe  v. 
StaUwod,  IS43,  5  Man.  &  G.  774.] 

A.  and  B.,  directors  of  a  joint«tock  company,  being  sued  for  debts  due  from,  and  for 
damage  done  by,  the  company,  employ  C.  to  defend  them  upon  their  joint  responsi- 
bility. A.  pays  the  whole  of  C.'s  bill  of  costs.  Held,  that  an  action  is  maintainable 
hf  A.  against  R  for  contribution. — Where  the  plaintiff  had  been  nonsuited  upon 
the  opning  speech  of  his  counsel,  and  it  aAwrwards  was  shewn  by  affidavit  that 
his  witnesses  could  have  proved  a  good  cause  of  action  not  stated  in  the  opening 
speech,  the  court  granted  a  new  trial  upon  payment  of  costs. 

Assumpsit,  for  money  paid,  and  upon  an  aooount  stated. 
Plea :  Don  assmnpsit. 

At  the  txiaX  at  the  London  sittings  after  Michaetmas  term  1842,  before  Tind^  C.  J., 
it  a]^)eared.  that  in  1 836  a  jointrstock  company  was  formed  for  the  purpose  of  obtaining 
to  act  for  tjie  formation  of  one  of  several  competing  lines  of  railway  from  London  to 
Bnzhton.  After  an  ineffectual  attempt  to  carry  their  bill  through  the  [754]  House 
of  Commons,  the  company  coalesced  with  the  supporters  of  rival  lines,  and  an  act  was 
obtained  under  which  the  present  railway  was  constructed.  A  call  of  68.  per  sharo 
was  made  for  the  purpose  of  defraying  the  expenses  of  the  now  dissolved  company, 
but  severU  douns  were  made  which  it  was  thought  advisable  to  reatst  Some  of  these 
defences  the  company  failed  in  supporting;  in  others,  which  were  successful,  the 
I^tifb  were  unable  to  pay  ^e  defendants'  costs.  Messrs.  Pearson  and  Wilkinson, 
the  attomejre  of  the  ctmpany,  being  unwilling  to  embark  in  these  invMseedings  upon  the 
nqiraeilnlity  of  a  numennu  floating  body  of  shareholders,  took  the  precaution  to 
omin  a  retainer  from  four  members  of  the  company,  viz.  the  plaintiff,  the  defenduit. 

Sir  John  T.  Oaridge,  and  Mr.   Solani.    In  opening  the  case  to  the  jury,  Shee 

Sei]t  did  not  state  the  retainer,  respecting  which  his  instructions  were  silent,  Messrs. 
Fearson  and  Wilkinson  not  having  been  previously  examined  by  the  plaintiffs  attorneys. 
Daring  the  examination  of  Pearson,  the  first  witness  for  the  pUintiff,  the  learned  \ndge 
was  of  opinion  that,  on  the  opening  speech,  the  action  must  be  taken  to  be  a  proceeding 
Dy  one  partner  against  anouier  upon  an  open  unsettled  partnership  aocount  He 
therefme  nonsuited  the  plaintiff. 

Iq  Michaelmas  term  following  Shee  Serjt.  obtained  a  rule  nisi  to  set  aside  the  non- 
mi^  and  for  a  new  trial,  upon  an  affidavit  made  by  Pearson,  in  which  it  was  stated 
tint  Peanra  and  Wilkinson  were  appointed  solicitors  to  the  company,  upon  an  agree- 
lOAt  that^  provided  the  directors  made  advances  for  the  costs  out  of  pockety  and  paid 
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the  bills  monthly,  P.  and  W.  were  to  debit  the  funds  of  the  company,  and  not  the 
directors.  In  1837  the  funds  of  the  company  were  nearly  exhausted ;  P.  and  W. 
accepted  3001.,  part  of  such  funds,  in  discW'ge  [756]  of  the  directors ;  the  bahoee 
in  hiand  was  applied  towards  tiie  liquidation  of  the  debts ;  and  the  company  was 
dissolved.  Various  demands  by  engineers,  &c.  were  made  upon  the  ttua  late 
directors  of  the  company,  exceeding  60001.  Some  of  these  olaimaDts  were  tiien  nmig 
some  of  the  directors.  P.  &  W.,  being  cognizuit  of  the  transactions,  were  emplojod 
to  defend  these  actions,  upon  an  understanding  and  agreement  wit^  all  the  patties, 
such  defences  were  undertaken  upon  the  responsibility  of  the  defendants,  and  not 
upon  the  credit  o(  the  company,  which  had  been  dissolved  when  the  greater  put  of 
the  actions  were  commenced.  In  almost  all  the  cases,  though  the  defendants  were 
successful,  the  plaintiffs  were  insolvent,  and  P.  and  W.  looked  to  the  defendants  lot 
their  costs.  Advances  were  made  by  each  of  the  parties  sued,  in  various  sums,  as 
the  causes  proceeded  ;  and,  in  the  end,  signed  biUs  were  delivered  to  them.  Actions 
would  have  been  brought  for  the  amount,  but  Edger  obtained  an  order  for  t^e  taxa- 
tion of  the  bills  upon  the  usual  undertaking  to  pay  the  balance.  The  balance  found 
to  be  due  to  P.  and  W.  amounting  to  between  5001.  and  600L,  was  pud  by  Edger. 

Bompas  Serjt.  shewed  cause.  The  plaintiif  and  the  defendant  and  oUier  penom 
were  partners ;  and  imtil  an  aecount  is  taken  it  cannot  be  aseertained  what  each  is  to 
receive  or  pay.  The  account  can  be  taken  only  in  an  action  of  account,  or  apoo  a 
bill  filed  in  Chancery  for  an  account  [CressweU  J.  Suppose  four  persons  to  be  sued 
in  respect  of  a  partnership  transaction,  in  which  other  pwtners  are  concerned,  and  the 
debt  is  levied  upon  one  of  the  defendants,  would  he  not  be  entitled  to  contributiM 
against  his  co-defendants  1]  It  is  submitted  that  he  would  not  [Erskine  J.  The 
question  is,  whether  he  would  not  be  entitled  to  contribution  where  there  was  » 
special  agreement  between  them ;  whether  one  of  foiu*  [756]  partners  sued  would  not 
be  entitled  to  contribution  against  his  co-defendants  upon  a  special  agreepuMit  to 
employ  the  same  attorney  tor  their  mutual  defence.]  The  oases  cited  at  nisi  ptios 
were  Holmes  v.  Higgim  (1  E  &  0.  74,  2  Dowl.  &  Ryl.  196),  and  MiUmm  v.  QM 
(7  B.  &  C.  419, 1  Mann.  &  B.  238).  In  the  former  of  these  cases  it  was  held  that 
au  agent  for  a  railway  bill,  who  was  himself  a  subscriber  to  tbe  undertaking  cooW 
not  maintaita  an  action  against  the  chairman  of  the  committee  for  his  afency  ;  in  the 
latter,  an  attorney,  who  was  a  member  of  a  trading  company,  was  employed  by  two 
other  members  of  the  company  to  defend  an  action  brought  against  the  two ;  he  wis 
held  not  to  be  entitled  to  sue  the  latter  for  his  costs,  being,  as  a  member  of  the  compsay, 
liable  to  bear  his  proportion  of  their  costs.  These  cases  have  been  followed  and  coo- 
firmed  by  NeaU  v.  IMm  (4  Bingh.  149,  12  J.  B.  Moore,  366),  in  which  some  circuni- 
stances  occuired  very  much  stronger  than  the  present.  In  tnat  case  a  shareholder  in 
a  jointrstock  company  sued  the  directors  of  the  company  upon  two  bills  of  exchange, 
drawn  by  him  upon  the  seoretaiy  of  the  company  on  account  of  goods  supplied  to 
the  company  by  the  plaintiff,  and  accepted  by  the  secretary.  It  was  held  that  the 
plaintiff,  being  a  paii»ier,  couM  not  sue.  So,  here,  the  plaintiff  has  paid  Ulle  oo 
account  of  the  company.  Goddard  v.  Hodms  (3  Tyrwh.  209, 1  C.  &  M.  33)  and  Tetgm 
V.  Hubbard  (8  B.  &  C.  345,  2  Mann.  &  R  369)  are  autikorities  to  the  same  effect 
The  payment  made  by  the  plaintiff  was  on  account  of  the  company  of  whom  he  wse 
a  member.  [CressweU  J.  That  appears  to  me  to  be  the  question  in  the  cause. 
Suppose  the  party  to  say  "I  will  sell  to  yon  two,  and  will  not  sell  to  the  compsnyl"] 
Here,  the  parties  were  sued  as  members  of  the  company.  Some  of  the  actions  were 
against  four,  some  against  three,  some  [767]  against  two.  In  many  insurance  com- 
panies the  policies  are  signed  by  three  of  the  directors ;  but  they  are  not  the  lees  the 
contracts  of  the  company.  Here,  several  calls  had  been  made  ;  some  of  the  sharebolden 
have  paid  more,  some  less.  Is  ^ere  to  be  a  second  action  for  contribution  in  nvpoAd 
this  di&rence  in  the  payments  7  Some  of  the  actions  defended  by  these  parties  were 
brought,  not  upon  contracts,  but  for  damage  sustained  through  the  operation  of  the 
company.  [Tindal  C.  J.  If  the  plaintiff  can  shew  that  the  four  agreed  to  treat  tbe^ 
defence  as  a  sep^te  job,  if  such  an  expression  may  be  used,  the  case  will  not  bfl 
within  the  general  rule.]  There  is  no  evidence  of  any  such  contract.  [Erskine  J> 
The  case  was  stopped.]  But  not  without  giving  full  effect  to  every  thioK  which  my 
brother  Shee  said  he  could  prove.  [Tindal  C.  J.  Four  persons  being  sued  for  a  debt 
which  they  have  contracted  jointly  with  others  apply  to  Pearson  and  Wilkinson  to 
defend  them.]   The  learned  serjeaut  cited  Foec  v.  CUftim  (6  Bingh.  776, 4  M.  &  P.  616), 
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Xempm  t.  Smmdm  (4  BiDgfa.  6,  12  J.  R  Moore,  44,  2  Garr.  ft  F.  366),  Wri^  y, 
EmUer  (1  East,  20),  How^  v.  .0nxiw  (6  New  Oum,  44,  8  Scotfc,  372),  Hdmes  r. 
XPiffianuDn  (6  M.  &  S.  158). 

Shoe  Serjt.  (with  whom  was  White),  in  support  of  the  rule.  Frustra  petit  qui 
mox  reatituturuB  est  {g) ;  and  therefore  one  partner  cannot  sue  another  in  respect  of 
8  partnership  transaction.  But  this  was  not  a  partnership  transaction.  In  the  first 
place,  there  was  no  partnership,  since,  until  an  act  of  parliament  was  obtained,  the 

Cjected  company  could  not  be  formed.  Secondly,  auppoaing  a  company  to  have 
D  constituted,  it  appears,  [768]  from  the  affidavit  of  Pearson,  that  the  payment  to 
him  and  his  partner  was  made  upon  a  distinct  collateral  contract  [Cresswell  J.  For 
die  defendant  it  is  conteoded,  that  the  mjrment  was  made  on  behalf  of  the  partner- 
shipi]  If  tile  four  bad  bem  sued  by  P.  &  W.,  tiie  non-jconder  of  the  other  diare- 
bddera  could  not  have  been  pleaded  in  abatement  [l^ndal  C.  J.  That  may  be  true 
asa^inst  P.  &  W.,  although  Ae  four  may  not  be  entitled  to  conlributioii  inter  se. 
The  question  here  is,  whether,  as  between  themselves,  it  was  made  a  separate  trans- 
actaon.}  Pearson  refused  to  undertake  the  defence  except  upon  the  personal  retainer 
of  the  tour  defendants.  It  is  not  to  be  assumed  that  the  defence  was  for  the  benefit 
of  the  company.  [Tindal  C.  J.  You  must  make  out  that  the  partners  agreed  to 
contract  for  themselves  personally,  without  looking  to  the  partnership.  Cresswell  J. 
I  do  not  agree  that  you  are  entitled  to  have  a  new  trial.  Tindal  C.  J.  The  acti<ni 
far  money  paid  to  recover  contribution  is  founded  upon  the  old  writ  de  contributione 
faciendft ;  of  which  it  is  said,  in  Fitzh.  N.  B.  378  (a)'.  *'  And  if  there  be  three  or  four 
eoporceners  of  lands,  and  the  eldest  sister  do  the  suit  to  the  lord  of  whom  the  lands 
an  holden  for  all  the  coparceners,  and  the  others  will  not  allow  her  for  her  chawes 
and  losses  (b),  according  to  the  rate  {e),  for  the  same  suit,  that  coparcener  who  did  uie 
mit  may  have  this  writ  of  contribution.  And  if  there  be  many  coparceners,  and  the 
eUest  does  the  suit,  and  the  other  coparceners  agree  with  the  eldest  for  a  rate,  now  the 
writ  of  contribution  shall  be  brought  against  the  others,  and  who  would  not  contribute, 
&c{dj.  And  if  many  be  infeotFed  [7^]  of  land  for  which  one  suit  ought  to  be  done, 
now  ]f  they  agree  amongst  themselves  that  one  of  them  shall  do  the  suit,  and  the 
others  shall  contribute  unto  him,  if  he  do  the  suit,  and  afterwards  the  others  will  not 
alhnr  him  for  that  suit  according  to  their  rate,  then  he  shall  have  the  writ  of  contribu- 
tion against  them,  and  the  writ  shall  mention  the  agreement^  &c.  And  if  they 
cannot  agree,  then  the  lord  shall  distrain  them  alt  for  all  their  suits,  if  the  suit  be 
sot  done.  But  if  one  feoffee,  of  his  own  will,  do  t^e  suit  for  them  all  without  any 
agreement  fw  the  same  made  between  them,  the  lord  cannot  then  distrain  the  others 
for  tite  snit ;  for  as  to  the  lord  it  is  not  material  whetlier  there  be  any  agreement 
between  them  or  not,  but  between  the  feoffees,  he  that  did  the  snit  shall  notnare  the 
writ  of  contribution  a^nst  his  companions  without  agreement  thereof  made  betwixt 
tiiem  "  (a)>.  So  here,  in  order  to  entitle  the  plaintiff  to  recover  gainst  the  defendant^ 
he  was  bound  to  shew  a  contract  independent  of  the  relation  of  partner.  Howevefi 

ig)  As  to  this  maxim  in  the  form  of  Frustra  petis  quod  statim  alteri  reddere 
cogeris,  see  Jenk.  256,  pi.  49,  where  it  was  applied  to  an  appeal  of  mayhem  by  a 
Tillein  against  his  lord. 

(a)^  In  the  quarto  edition,  but  in  iSie  last  English,  following  the  French  editions, 
pi  162. 

(h)  Pur  ses  charges  perde. 

Je)  Solouque  lour  rate,  i.e.  according  to  their  proportion. 
a)  This  materially  TOries  from  the  original,  upon  the  very  point  for  which  it  is 
L  What  Fitzherbert  says  is  this:  "And  if  there  be  many  coparceners,  and 
the  eldest  does  the  suit,  and  some  [ascuns]  coparceners  agree  with  the  eldest  for 
their  proportion,  now  the  writ  of  contribution  shall  be  brought  against  the  others 
who  would  not  make  contribution."  By  which  it  would  appear  that  not  the  assent- 
ing, but  the  dissenting,  coparceners  were  to  be  compelled  to  contribute  by  writ 

(a)*  From  this  extract,  as  corrected  from  the  French  original  (see  last  note),  it 
t^pears  that  a  coparcener  distrained  upon  is  entitled  to  contribution  without  an^ 
agreement ;  and  it  may  be  inferred  that  a  joint-feoffee  is  not  The  reason  for  this 
dutinetion  probably  is,  that  the  coparcener  comes  in  by  act  of  law,  whilst  the  joint- 
feoffee  oomes  in  by  his  own  act,  and  might  have  protected  himself  by  stipulation  or 
covenant  at  the  time  he  accepted  the  estate. 
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Upon  payment  of  the  coets  of  the  tri^  die  noiutiit  may  be  set  aside,  and  the  pliintiff 
let  in  to  try  that  cause  again.] 

Per  curiam.    Rule  aosolute  for  a  new  tri^  (b). 

^60]   Charles  Thabfx,  and  Sarah  his  Wife,  Administratrix  of  Letitia  Ei-au, 
Deceased,  v.  Stallwood  and  Another.   May  6,  1843. 

[S.  C.  6  Scott,  N.  R.  715;  1  D.  &  L.  24;  12  L,  J.  C.  P.  241;  7  Jur.  492.  See 
Foster  v.  BaUs,  1843,  12  Mee.  &  W.  233;  In  n  Pryse,  [1904]  P.  305;  Oeen 
Aeeidmt  and  Gvaranke  Corporation  v.  Hford  Gas  Con^ny^  [1905]  2  K.  R  498.] 

An  administrator  may  maintun  trespass  for  acts  done  after  the  death  of  the  intestate 
and  before  the  grant  of  administration.— The  rule  t^t  a  party  oaoDot  be  made  i 
trespisser  relation,  is  only  applioable  where  <^e  act  oompkuned  dl  wu  lawful  at 
the  time. — The  court  will  not  grant  a  new  trial  upon  the  ^;n>und  of  soiiKise,  merely 
because  dke  unsuccessful  x>arty  has  neglected  properly  to  instruct  his  attorn^. 

Trespass,  for  taking  certain  goods  and  chattels  of  the  plaintiff  Sarah,  as  admiiuB- 
tratrix,  &c,  and  carrying  away  the  same,  &c. 
Plea,  not  guilty,  *'  by  statute.** 

At  the  trial,  before  Tindal  G.  J.,  at  the  sitUnjzs  for  Middlesex  after  last  term,  tbe 
following  facts  appeared  in  evidence : — One  Cole  was  tenant  to  the  defendant 

Stallwood,  of  a  house  in  which  the  intestate  had  occupied  an  apartment.  She  died 
in  June  1842,  possessed  of  certain  household  furniture  in  the  apartment  in  questioa. 
On  the  28th  of  July  the  furniture  was  seized  by  Stallwood  and  the  other  defendant 
(a  broker),  as  a  distress  for  rent  alleged  to  be  due  from  Cole  to  Stallwood ;  some  <A 
the  furniture  being  at  the  time  of  the  seizure  off  the  premises,  as  the  plaintiff  were 
in  the  act  of  removing  it  at  the  time.  On  the  29th  administration  [761]  of  the  estate 
and  effects  of  the  intestate  was  ^;ranted  to  the  female  plaintiff.  The  derandants  failed 
to  prove  the  tenancy  of  Cole,  it  appearing  that  it  was  under  a  written  agreemeot, 
which  was  not  produced.  It  was  then  contended  on  their  behalf  that  trespass  woold 
not  lie  by  an  administrator  for  an  act  done  before  the  date  of  Uie  letters  of  adminii- 
tratioD.  Leave  was  reserved  to  the  defendants  to  move  to  enter  a  nonsuit  uptw  Uus 
point;  and  the  plaintiffs  obtained  a  verdict  for  211. 

Bompaa  Sent,  on  a  former  day  in  this  term  (20th  of  April),  moved  aocordiogiy. 
He  submitted  that  there  was  a  distinction  between  trespass  and  trover.  The  latter 
may  be  supported  by  an  administrator  for  a  conversion  before  the  grant  of  admintstra- 
tion  ;  but  the  right  to  bring  trespass  stands  upon  a  different  footing.  He  cited  Coofer 
v.  Chitty  (1  W.  Bl.  65,  1  Burr.  20),  Smith  v.  MUks  (1  T.  R.  475),  Collide  v.  OorW 
(7  Bingh.  298,  5  M.  &  P.  102,  S.  C.  in  Cam.  Scac.,  10  Bingh.  452,  4  M.  &  Sc.  24,  2  C. 
&  M.  31,  3  Tyrwh.  705 ;  in  Dom.  Proc.  4  New  Ca.  7,  4  Scott,  587),  and  Bdm  f. 
HviUm  (9  Bin^h.  471,  3  M.  &  Sc.  1,  1  C.  &  M.  262,  2  Tyrwh.  620).  Although  it  ia 
said  in  1  Williams  on  Executors  (page  493,  3d  ed.)  (citing  Long  v.  Htitb  (Sty^  341), 
2  Roll.  Abr.  399,  tit  Relation  (A.),  pL  1  (A),  Awm.  (Coidi  451),  Selw.,  N.  P.  (pige 

(P)  This  cause  was  tried  a  second  time  before  B^le  J.,  at  the  sittingH  after 
Easter  term  1843,  when  the  plaintiff  obtained  a  verdict^  which  the  court  nfuied  to 

disturb. 

See  further,  as  to  contribution,  [760]  Sadler  v.  Niaxm,  5  B.  &  Ad.  936;  a  C  per 
nomen,  Sadler  v.  Hicksm,  3  N.  &  M.  258.  See  also  Rastall's  Entries,  161 ;  Vet  Int 
42;  Philips  V.  BiggSy  Hardres,  164;  (^ey  and  Johnstone's  case,  2  Ijeon.  166;  Avm. 
Sir  F.  Moore,  136,  No.  280 ;  Arum.  2  Ventr.  348 ;  Waltm  v.  ffanbvry,  2  Vem.  592 ; 
Parsons  v.  Briddock,  ib.  608 ;  Cowell  v.  Edwards,  2  Bos.  &  Pull.  268 ;  Deering  v.  EoH  cf 
Winchelsea^  ibid.  270 ;  Graham  v.  Bobertson,  2  T.  R,  282 ;  Brand  v.  Botticotty  3  Bos.  & 
PulL  235 ;  Odome  v.  Harper,  5  East^  225 ;  1  J.  P.  Smith,  411 ;  Kelby  v.  Steel,  5  Era. 
N.  P.  C.  194;  Dabson  v.  fTHson,  3  Gampb.  480;  Uwd  v.  Sandilands,  Gow.  K.  P.  C 
13 ;  Setts  v.  Dreioe,  2  A.  &  K  67,  4  N.  &  M.  64 ;  Dimes  v.  Arden,  6  N.  &  M.  494; 
Bae.  Abr.  Obligation  (D),  5. 

(h)  Thus  rendered  in  18  Vin.  Abr.  285,  same  tit : — 

"  If  a  man  dies  possessed  of  certain  goods,  and  after  a  stranger  takes  and  coDvertB 
them  to  his  own  use,  and  then  administration  is  granted  to  J.  S.,  this  administratira 
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717,  6Ui  ed.),  and  PaUm  t.  Pattm  (Alcock  &  Nap.  493))  that  "  an  ad-[762}-miiu8trator 
my  have  an  action  of  trespass  or  trover  for  the  goods  of  the  intestate  taken  by  one 
befwe  the  letters  granted  unto  him ; "  yet  the  onfy  case  that  supports  the  position  as 
to  tfo^Mss  is  the  short  note  of  Long  v.  Heib  (a).  [Coltman  J.  After  a  verdict  for 
the  plaintiff  in  ejectment,  the  lessor  of  the  plaintiff  may  maintain  an  action  for  mesne 
wofita  antecedent  to  the  day  of  the  demise  :  how  is  that  explained  except  upon  the 
doetriae  of  relation  1^  The  action  of  ejectment  is  altogether  anomalous.  [Tindal  C.  J. 
referred  to  Com.  Big.  tit  Administration  (B.  13),  where  it  is  said  that  since  the 
itatutes  4  £d.  3,  c.  7,  and  31  Ed.  3,  c.  11,  "an  executor  or  administrator  shall  have 
trespass  or  trover  for  the  goods  of  the  testator  taken  in  his  life-time "  (b) ;  aad  his 
knwhip  observed,  that  it  would  be  a  strai^  anomaly  to  hold  iAokt  an  administratcnr 
could  naintMn  trespasB  for  an  act  done  before  tiie  death  d  the  intestate,  aad  not  for 
OM  done  afterwards.] 

The  learned  serjeant  moved  also,  upon  the  ground  of  (763]  surprise,  on  an  affidavit 

of  the  defendant's  attorney,  stating  tJiat  he  had  inquired  of  the  defendant  Stallwood 
whether  Cole  held  under  a  lease  or  any  written  agreement,  when  the  defendant 
infonned  him  that  Cole  was  merely  a  yearly  tenant ;  and  that  the  deponent  had  not 
the  least  idea  of  there  being  any  written  document  between  them.  A  rule  nisi  having 
been  granted, 

Shee  Serjt.  (with  whom  was  Wordsworth)  now  shewed  cause.  Upon  the  ground 
U  surprise,  the  i^davit  is  insufficient.  It  discloses  a  case  of  negligence,  either  on  the 
part  <k  tho  defendant  Stallwood  or  his  attorney ;  but  that  will  not  entitie  him  to  a  new 

I  tnl  There  is  no  affidavit  by  the  defendant  himself ;  and  the  one  sworn  does  not 
even  state  tiiat  any  rent  was  due.  [Tindal  G.  J.  It  leaves  us  in  complete  doubt 
vhetdier  there  was  any  agreement  or  not.]  The  other  is  the  material  question  in  the 
ease,  namely,  whether  an  administrator  can  maintain  trespass  for  an  act  done  to  the 
intestate's  estate  after  his  death,  but  before  the  grant  of  administration.  The  defen- 
duits,  by  pleading  not  guilty  only,  have  admitted  the  representative  character  of  the 
^Dale  pJbftmtiff,  and  that  she  was  possessed  of  the  property  in  that  character.  [Tindal 
C  J.   The  possession  is  undoubt^ly  admitted  on  the  face  of  the  record.]    It  will  be 

I     cmtwided,  on  behalf  of  the  defendeuits,  that  in  the  case  of  an  administrator,  his  title 

I  does  not  relate  back  to  the  death  of  the  intestate,  as  it  does  in  the  case  of  an  executor 
to  the  death  of  his  testator ;  but  if  that  were  so,  and  fui  action  would  not  lie  in  such 
a  case  as  the  p'esent,  it  would  be  a  striking  instuioe  of  a  wrong  without  a  remedy, 
which  the  law  abhors.  But  the  distinction  between  executors  and  administrators  in 
Ais  respect  does  not  exist;  in  Com.  Dig.  tit  Administration  (B.  10)  it  is  said,  "An 
eiecutor  or  administrator  has  the  property  of  the  goods  of  his  testator,  or  intestate, 

!    [764]  vested  in  him  before  his  actual  possession,  and  therefore  may  have  trover, 


ahall  relate  to  t^e  death  of  the  testator,  so  that  J.  S.  may  muntain  an  action  of  trover 
and  conversion  for  tiiis  conversion  before  the  administration  granted  to  him.  Trin. 
10  Car.  B.  R.,  between  Locksmith  and  Creswell,  adjudged ;  this  being  moved  in  arrest 
of  judgment,  after  verdict  for  the  plaintiff.    Intratur,  Hill,  9  Car.  Rot.  729." 

(0)  "  In  a  trial  between  Lon^  and  Hebh  and  Others,  it  was  said  by  Eolle,  Chief 
Justice,  that  letters  of  administration  do  relate  to  the  time  of  the  death  of  the  intestate, 
and  not  to  the  time  of  granting  them ;  and  therefore  an  administrator  may  bring  an 
action  of  trespass  or  a  trover  and  conversion  for  eoods  of  the  intestate  taken  by  one 
before  the  letters  granted  unto  him ;  otherwise  uiere  would  be  no  remedy  for  this 
wrong  done." 

(1)  Citing  (Weatw.)  Off.  Ex.  98,  Moo.  400.  (Harm  v.  Vandcogie)  Cro.  EI.  377. 
{EUaabeih  Countess  ofBiUUmd  v.  Isabel  Countess  of  BuUand,  S.  C.  Owen,  156;  Sir 
F.  Moore,  266),  Lat  168  pict  in  Mason  v.  Dixon) ;  and,  242  (Diet  in  Sale  v.  The 
fiuAop  of  Coventry) ;  1  Leon.  193^  194  {Russell  tend  Profs  case).  The  stat  4  E.  3,  c.  7, 
expressly  ^ves  an  action  to  executors  for  trespasses  done  in  the  life  of  tiieir  testator. 
The  case  in  Sir  F.  Moore,  400,  is  aa  follows;  "Pasch.  37  Eliz.  between  Harris  and 
Fmdeogie,  it  was  held  that  an  administrator  shall  have  trespass  de  bonis  asportat'  in 
rita  intest'  by  the  equity  of  the  statute  of  4  E.  3,  c  7,  and  the  executor  of  mi  executor 
by  the  statute  of  26  E.  3,  c.  5." 

The  other  authorities  cited  by  Comyns,  relate  to  the  power  of  executors  to  maintain 
Id  action  of  trover. 
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trespass,  &o.  against  him  who  takes  them  before  he  hu  actual  ponsesrion  <rf  tiiein''(a)L 
[Cr«8well  J.  There  is  a  case  in  Fits.  Abr.  tit  Admimstnton,  pL  2  (b),  citiii^  T.  (Bf.)t 
18  H.  6,  22(c),  where  [766]  the  question  was  raised  as  to  tberi^ttrf  anadmimstntor  to 

(a)  Citing  Gro.  El.  377  {Elizabeth,  Comiesa  of  Butlmd,  v.  Isahd,  Countets  of  RnOamt), 
{b)  "  Trespass  de  bonis  asportatis  brought  by  adminiatrators.  The  defendant  sajs 
that^  before  the  administration  to  them  committed,  the  ordinary  deliTered  these  goodsto 
the  defendant  to  re-deliver  them ;  wherefore  he  took  them,  and  afterwards  re^eUvsred 
them  to  the  ordinary,  and  afterwards  the  ordinary  committed  the  administration  <d 
them  to  the  plaintiffs,  &c.,  without  this,  that  he  is  guilty  after  the  administnrtimi : 
and  the  opinion  was  that  it  is  a  good  plea ;  wherefore  they  accepted  an  issue  npoa 
this  (post,  773  (a)) ;  and  the  opinion  was  that  administrators  have  their  poww  from 
the  death  of  the  intestate,  and  not  from  the  commission,  and  [may]  hare  action  of 
those  goods  taken  before  the  administettion.  Therefore  qu»r^  if  a  release  made  by 
them,  before  administration,  be  a  bar,  after  the  administration,  ol  a  debt  or  goods  it 
the  intestate,  &c." 

(c)  "  A  writ  of  trespass  was  sued  by  administrators,  of  goods  which  were  of  cMie 
qui  obiit  intestate,  and  being  in  their  custody  ;  and  they  counted  bow  the  defendant 
took  and  carried  them  away,  &c.  Markham  Serjt.  for  the  defendant.  True  it  ii, 
that  he  died  intestate ;  but  long  time  before  the  aaministration  committed  to  yon  at 
London  the  administration  was  committed  to  us  of  the  same  goods  whereof  this  action 
is  conceived ;  by  force  whereof  we  demanded  the  same  goods,  and  ^terwards  be 
committed  the  administration  of  the  residue  of  the  goods,  which  were  of  the  testator 
[intestate]  to  you,  by  colour  whereof  you  took  the  goods  to  yoa  committed,  and  sbo 
the  goods  now  in  action,  and  we  re-took  them  out  of  your  possession,  as  it  was  lawful 
for  us  to  da  Judgment,  if  wrcme,  Fortescue  Sojt,  to  Markham.  How  do  yon 
shew  the  administration  f  Marlmam.  That  is  not  needful  for  us,  for  we  plead 
way  of  bar.  Fortescue.  It  seems  to  me  that  this  plea  is  sufficient  enough  as  to  that, 
notwithstanding  that  I  am  for  the  plaintiff.  [He  then  gave  his  reasons!]  Therefore 
if  you  wish  this  for  a  plea,  we  will  imparle.  Markham  waived  theplea  [and  ideaded 
as  stated  above  in  the  note  last  preceding.]  Portington  Serjt  This  plea  does  not 
amount  to  more  than  not  guilty  after  the  aaministration  committed :  but  to  my  intend- 
ment tiiat  shall  not  be,  for  in  this  case  the  plaintiffs  might  have  a  general  action  of 
trespass  (if  they  would)  of  their  own  goods  carried  away,  as  well  as  tJiis  actioD  of 
tre^nss ;  in  which  case  the  plea  which  defendant  has  pleaded  would  not  be  a  {Jes, 
because  ^t  it  amounts  to  nothing  more  than  not  guilty  generally ;  and  yet  the  plaintifi 
had  no  cause  of  action,  unless  by  cause  of  the  adminisbation,  which  uiall  have  n^axl 
[relation]  to  t^e  death  of  the  man  intestate.  .  .  .  Fulthorp  Just  of  C  F.  Tom 
IS  a  great  diversi^  between  a  writ  of  trespass  of  the  goods  of  the  deceased  taken  out 
of  the  custody  of  executors,  and  out  of  the  custody  of  administrators ;  for  ezecotcMi 
take  their  power  from  the  death  of  their  testator ;  in  which  case  they  may  maintain 
an  action  for  every  trespass  between  the  death  of  their  testator  and  the  eommiision 
of  administration :  but  the  administrators  take  their  power  from  the  tame  of  the 
administration  to  them  committed,  wherefore  they  shall  not  have  an  action  imletf  of 
trespass  after  the  administration  granted,  because  they  take  their  power  &om  tha 
ordinary.  Paston  Just,  of  C.  P.  It  seems  to  me  that  there  is  no  diversity  between 
executors  and  administrators  as  to  that :  for  let  us  put  that  one  makes  vou  his  execntor, 
and  dies,  and  certain  goods  which  were  t^e  testator's  are  taken  out  (n  your  poaseanon. 
— before  the  administration,  there(rf  you  shall  have  a  good  writ  of  tivspaas,  because  the 
administration  is  committed  to  you ;  then,  inasmuch  as  you  are  exeoutiH',  and  main  ne 
your  executor,  and  die,  shall  now  the  action  of  trespass  be  gone ;  Fulthorp.  No,  sir,  mas- 
much  as  being  executor,  you  shall  have  a  good  writ  of  trespass  thereof.  Paston.  Wdl, 
sir,  and  yet  the  executor  who  took  his  power  from  the  death  of  the  testator  paramoost 
is  dead :  so  in  our  case  the  ordinary  took  his  ^wer  from  the  death  of  the  testator 
[intestate]  1  Then  he  is  as  dead ;  and  is  restrained  as  to  any  administration  by  tbs 
ordinary  as  executor  afterwards.  Why,  then,  shall  not  an  administrator  have  a  wiit 
of  trespass  of  that  which  was  done  in  the  time  of  the  ordinary,  as  the  executca*  shall 
have  of  that  which  was  done  in  the  time  of  t^e  otiier  executor  I  Quasi  diooet, 
that  he  should  have.  And  so  the  executors  and  the  admimstrators  take  their  power 
from  the  time  of  the  death  after  the  administration  has  been  committed  to  then. 
Fortescue.   If  I  grant  the  reversion  of  my  tenant  fw  term  <A  life,  by  a  deed,  and 
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■lintain  trespass  under  circumstanceB  similar  to  those  of  Uie  preeeDt  case.  But 
objection  was  not  ^66]  put,  as  here,  on  the  ground  of  any  supposed  distino- 
tkn  between  bvspass  and  trover;  it  rested  entirely  upon  the  question  whether 
the  pnTperty  before  administration  [767]  vested  by  relation  in  the  administrator 
ifter  administration  granted.  The  matter  appears,  from  the  report  in  the  Year 
Book,  to  have  been  very  elaborately,  if  not  very  satisfactorily,  discussed.  It  is 
difficult,  without  some  research,  to  make  out  which  is  judge  and  which  is  counsel 

between  the  grant  and  the  attornment  the  tenant  does  waste,  this  waste  shall  be 
diipOBisbable ;  for  if  after  the  attornment  the  grantee  brin^  writ  of  waste,  the  tenant 
tony  thaw  how  at  the  time  of  the  waste  supposed,  the  reversion  was  in  t^e  grantor,  and 
Itow  bjr  his  commandment  he  did  the  waste,  wiUiout  this,  that  he  did  the  waste  after 
the  sttommMit  So  here,  he  has  shewn  cause  for  having  the  goods  before  the 
tdrnjiuBtralaon  committed  to  the  plaintififo,  without  this,  that  he  is  guilty  aftqr  the 
sdnunistFaluHi  committed.  So  it  seems  that  the  plea  is  good  enough.  Paston.  Suppose 
096  makes  his  executors,  &c.,  then  he  dies  testate ;  suppose  then  that  the  goods  are 
tdcen  out  of  their  possession,  and  after  the  executors  are  willing  to  amninister, 
md  the  ordinary  commits  the  administration  to  them,  shall  not  they  have  then  an 
aetdoQ  for  that  which  was  carried  away  in  the  time  of  the  ordinary  ?  (Q.  d.  quod  sic.) 
Aod  vet,  when  the  ordinary  administered,  he  died  intestate.  Whwefore  shall  not 
they  have  administration  and  action  in  such  case  also?  (Q.  d.  quod,  they  shall  have.) 
Folthoip.  Sir,  because  when  the  executors  have  accepted  the  administration,  then 
shall  be  called  executors  from  the  time  of  the  death  of  their  testator :  but  it  is 
not  so  of  administrators,  for  they  have  not  any  power  except  from  the  ordinaiy,  who 
Iw  power  between  t^e  dea^  &c.  and  the  administration  oommitted.  Asoough  Just 
C  P.  To  my  intoidmen^  adminiafaatOTS  are  but  deputies  or  servaots  of  the  ordinary, 
■nd  that  which  they  do  is  in  right  of  the  ordinary ;  uid  this  is  true  tint  the  ordinary 
AaH  have  a  writ  of  trespass  for  the  goods  of  the  intestate  taken  out  of  his  possession. 
So,  to  my  intendment  uie  administrators  have  but  the  occupancy  in  his  r^ht.  And 
it  wems  to  me  that  this  is  not  a  plea  as  the  defendant  has  pleaded  here.  .  .  .  Paston.  If 
thm  are  two  executors  [and]  one  refuses  the  administration  before  the  ordinary,  and 
tl»  other  takes  it,  then  1  shall  have  a  writ  of  debt  against  him  who  administers,  alone, 
myii^  nothing  of  the  other,  or  for  a  thing  which  I  have  delivered  to  the  testator  in 
htt  tile  to  re-<feliver  to  me,  &&,  which  is  now  come  into  his  hands  as  executor ;  and 
jet  if  the  executors  shall  have  regard  (relation)  to  the  deatit  of  their  testator,  I  shidl 
ure  an  action  against  both  executors.  And,  sir,  for  the  sune  reason  that  I  shall 
kne  a  writ  of  debt  against  him  alone,  for  the  same  reason  he  shall  have  trespass  in 
hk  name  alone  against  me  for  the  ^oods  of  the  testator  taken  before  the  administration 
Momitted  and  accepted ;  and  this  proves  that  the  executors  take  their  power  from 
Ae  ndinary,  which  is  against'your  intendment  Wherefore  then  shall  not  the  adminis- 
tntoTBtake,  econtri^  their  power  from  the  death  of  their  testator  ?  .  .  .  Fulthorp.  The 
executors  take  t^eir  effect  upon  the  death  of  their  testator,  but  it  is  upon  a  con- 
dition in  law  viz.  if  they  agree  to  the  administration,  and  if  not,  then  he  who 
dngreea  before  the  ordinary,  as  your  case  is,  shall  be  taken  and  intended,  as  he 
bid  not  ever  been  made  execmtor.  .  .  .  But^  Sir,  in  the  case  of  administrators, 
tiiey  take  their  effect  upon  the  oommissioQ  of  t^e  ordinary,  and  there  shall  not  be 
taj  condition  there  although  they  agree  or  disagree  at  that  time ;  aod  if  they  agree, 
tliu  shall  have  no  relation  but  amy  to  the  time  of  the  oommissiou,  uid  namely,  when 
>  tnspaaa  is  to  be  punudted  which  commenced  ^ter  the  death  of  the  intestate.  .  .  . 
fortflscoe.  But  to  my  intendment,  although  the  law  be  such,  &c.  that  administrators 
AiU  have  an  action  for  a  thing  done  before  the  administration,  as  they  well  may  to 
intendment,  because  that  when  the  administration  is  committed  to  them  it  is  then 
to  be  intended  as  if  there  had  been  no  mesne  occupation  by  the  ordinary,  but  it  shall 
he  as  though  the  administration  had  been  committed  to  them  immediately  after  the 
deatii.  Sec  .  .  .  And  so  in  a  writ  of  debt  upon  a  bond  made  to  the  intestate  in  his 
He,  tiie  administrator  shall  have  an  action,  and  shall  recover  damages  after  the  death 
a  the  intestate.  So  it  seems  that  the  law  shall  be  such  as  I  have  said  before."  He 
*w  proceeds  to  jpve  his  reasons  for  thinking  the  plea  under  consideration  good. 
wntA^  plaintafiTs  joining  issue  on  the  plea  by  the  usual  "  alii 

a  p.  xn.— 3B 
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The  queBtioD,  however,  seems  ultimately  to  have  been  left  id  doubt  (aV.]  Long  v.  HM 
is  a  aistinct  authority  in  favour  of  the  position  contended  for  on  behalf  of  the  jriuntilb. 
The  question  was  reosed  in  Bacon  v.  Simpson  (3  M.  Ss  W.  78),  where  tJie  plamtW  mi 
the  widow  uid  administratrix  of  an  intestate.  The  action  was  brougbt  upon  an 
agreement  to  teke  a  house,  and  t^e  declaration  stated  t^t  the  plaintiff  was  ^sotnsUy 
{lossessed  of  the  house,  &c.  (not  saying  in  her  repi^esratative  charactei^,  which  aUegt- 
tion  was  traversed.  It  appeared  tlut  the  agreement  was  entered  into  some  time 
before  she  took  out  administration ;  and  it  was  objected,  that  these  facts  would  not 
support  the  allegation  of  possession,  inasmuch  as  at  the  tdme  of  the  contract  she  had 
not  taken  out  letters  of  administration,  and  there  could  be  [768]  do  title  by  relatioD 
back  in  such  a  case.  But  no  opinion  was  given  by  the  oourt  upon  this  point  (o).' 
Bushe  C.  J.,  in  giving  the  judgment  of  the  court  in  Faiien  v.  Paltm  (Ale.  &  Nap.  493, 
504),  after  stating  that  there  was  undoubtedly  some  distinction  between  the  relataoo 
on  thp  grant  of  probate  and  on  the  grant  of  letters  of  administration,  added,  "  On  tlu 
other  hand  it  is  clear,  that,  to  certain  purposes,  the  gnmt  of  administration  has  a 
relation  to  the  time  of  the  intestate's  death ;  that  it  gives  him  a  title  to  the  chattda, 
real  and  personal,  from  the  tame  ot  the  mtestato's  death,  as  laid  down  in  Lord  Wen- 
borough's  jud^ent  in  The  King  v.  The  InJiahitants  of  Horsley  (S  East,  405,  410)."  In 
the  last  mentioned  case  it  was  held  that  a  sole  next  of  kin  had  such  an  equitaUe 
interest  in  a  leasehold  tenement  of  an  intestate,  as  to  gain  a  settlement  by  residing 
forty  days  after  the  intestate's  death  before  administration  gnmted.  Cooper  v.  Ckitti/, 
Srmih  v.  Miller,  and  the  other  cases  cited  when  the  rule  was  moved  for,  do  not  estaUiak 
any  such  distinction  between  trespass  and  trover  as  is  now  oontmded  for  on  the  part 
of  the  defendants. 

Bompas  Serjt.  in  support  of  the  rule.  The  defendants  are  at  liberty  to  dispute 
the  title  of  the  female  plaintiff  as  administratrix,  as  the  plea  of  "  not  guilty  by  statute " 
puts  all  special  matters  in  issue;  Fisker  v.  Th«  Themes  Junction  Badlteajf  Gm^mM/ 
(5  DowL  P.  C.  773).  [Cresswell  J.  That  was  settled  in  ^  v.  CUfkm  (1 1  A.  &  K 
631,  I  6.  &  D.  72, 9  DowL  P.  G.  1033).]  The  distinotion  between  trramaa  and  trover 
was  fully  discussed  and  reoomiaed  in  the  cases  d  CarUde  v.  Gmiana  and  Baim  v. 
Sutton.  In  the  last-mentaoned  case,  which  was  trover  by  the  assignees  of  a  banknmt 
against  a  sheriff,  for  [769]  goods  seized  after  an  act  of  bankruptcy,  but  befcoe  toe 
commission,  Patteson  J.,  in  giving  the  judgment  of  the  court  of  Exchequer  Chamber, 
made  these  remarks: — "The  action  of  trover  is  founded  on  property;  and  as  tlie 
assignees  have  the  property  by  relation,  it  follows  that  they  can  maintain  t^  actaco 
against  any  person  who  hf^  converted  the  goods  in  the  interval  between  the  act  of 
bankruptcy  and  the  action."  "  The  action  of  trespass  is  very  different :  it  is  founded 
not  on  property,  but  on  possession ;  and,  where  there  is  no  actual  possession,  but  ri^t 
of  property  is  said  to  draw  to  it  possession,  that  is  only  where  (^plaintiff  has  a  li^t 
of  possession  at  the  time  of  the  trespass:  here,  he  had  no  such  right,  except  1^ 
relation ;  and  the  cases  establish  tha,t  a  man  shall  not  be  made  a  trespasser  by  r^atioD 
(vide  post,  777  (a)).  There  is  reason  in  such  a  rule;  for  in  trespass,  the  dama^ 
are  unlimited :  in  trover,  they  are  limited  to  the  value  of  the  property."  No  argumoit 
has  been  urged  on  the  other  side  to  shew  that  this  principle,  laid  down  in  cases  <tf 
actions  by  assignees  against  a  sheriff,  does  not  apply  to  the  case  of  an  administarator. 
His  rights  stand  upon  a  very  different  footing  from  those  of  an  executor.  Hw 
appointment  of  an  administrator  is  the  act  of  the  ordinary :  the  appointment  of  ao 
executor  is  the  act  of  the  testator.  In  the  former  case  it  is  not  certain  to  whom  the 
ordinary  may  grant  administration.  An  administrator  cannot  release  or  distrain  before 
administration,  though  an  executor  may ;  Middldon's  case  (5  Co.  Rep.  28  a.) ;  Doe^- 
Somby  v.  GUnn  (1  X  &  K  49,  3  N.  &  M.  837) ;  fThdiehall  v.  S^re  (1  Sdk.  295); 
fTarvng  v.  Deab&rry  (QUb.  Eg.  Rea  223,  cited  1  Stra.  97,  Fortescue,  360,  1 1  Via.  Alir. 
tit  Executor  (Q.),  pL  29.  See  1  Wms.  Executors,  494,  3d  ed.).  [Tindal  a  J.  "ThB 
meaning  of  the  doctrine  that  a  man  shall  not  be  made  a  ^0]  trrapasBer  by  reUtioa 
is,  that  an  act  which  was  lawful  at  tAie  time  s^U  not  be  made  unlawful  by  reUtioa 
(vide  post^  777  a.) ;  but  iha^  can  hardly  apply  where  a  party  was  clearly  a  wroii|^doff 

{af  The  plaintiff  withdrew  his  objection  to  the  plea.   See  the  hist  note,  and  po< 

773(a). 

(o)'  Doe  dem.  Hotmby  v.  GJ/mn,  1  A.  &  K  49,  3  N.  &  M.  837,  and  Middkbm's  <«H 
5  Co.  Rep.  28,  were  cited  in  support  of  the  proposition. 
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It  t^6  time  the  act  tras  done.  The  question  here  i%  in  whom  was  the  lesU  posaeaeion 
of  t^e  intestate's  property,  from  the  time  of  the  decease.  GressveU  J.  In  Boll.  Ahr. 
tit  Trespass  (T.),  pL  2,  ^ere  is  the  following  anthority,  which  is  precisely  in  point : 
"An  adndnisfaator  shall  have  action  of  trespass  for  trespass  dtme  to  the  goods  of  the 
teststOT  after  his  death  before  the  administration  granted  to  him ;  for  the  relation  may 
aetUe  the  possession  ab  initio,  so  that  he  may  have  the  action  "  (Vin.  Abr.  same  title). 
And  he  cites  36  H.  6,  8,  adding,  "  Dubitatur,  18  H.  6,  22  b.,"  which  is  the  case  already 
referred  to.  The  case  in  36  H.  6,  8  (anno  36  H.  6,  fo.  7,  pL  4.  Vide  post,  773  (a)), 
fully  supports  the  position  in  RoUe.  It  is  as  follows : — *'  Writ  of  trespass  was  brought 
by  an  administrator  (ff)  against  a  man,  who  pleaded  in  bar,  that  the  testator  was 
posseted  of  the  same  goods  as  of  his  own  goods,  and  made  one  J.  C.  and  J.  S.  his 
executors,  and  died :  after  whose  death  the  goods  came  into  the  hands  of  the  plaintiflb, 
and  afterwards  the  defendant,  by  commandment  of  the  said  J.  C.  and  J.  S.  executors, 
&c,  and  as  their  servant,  took  the  goods,  &c.  out  of  the  poceession  of  the  plaintifi',  and 
ifterwuds  the  said  J.  C.  and  J.  S.  refused  the  administration  before  the  ordinazy, 
ud  afterwards  the  ordinary  committed  the  adminiBteation  of  all  the  goods  of  the  said 
deceased  to  the  said  plaintiff : "  oonoluding  with  a  verification.  The  counsel  for  the 
plaintiff  (Wangford  Serjt)  took  several  exceptions  to  the  plea:  one,  that  it  did  not 
giye  oolour, — as  not  confessing  that  the  plaintiff  was  ever  in  possession.  The  different 
objections  were  argued  at  length ;  and  P^sot  (C.  J.  of  C.  P.)  said  he  thought  the  plea 
wu  good,  and  [771]  observed,  "  As  to  that  which  is  said  that  the  defendant  has  not 
given  to  the  plaintiff  any  colour,  yes,  sir,  he  has  confessed  in  him  a  possession ;  and 
idthough  he  had  not  alleged  such  possession  in  the  plaintiff,  yet  it  is  good  colour 
enough ;  for  it  is  a  matter  in  law,  whether  an  administrator  shall  have  a  writ  of  tres- 
pUB  for  goods  carried  away  before  administration  to  him  committed  and  after  the 
death  of  the  testator,  or  not :  then  when  it  is  a  matter  in  law,  it  is  better  to  shew  the 
matter  as  it  is,  and  to  put  it  in  the  discretion  of  the  justices,  than  to  plead  to  the 
common  issue.  And,  in  my  opnion,  tiiere  is  no  qnestion,  but  that  they  shall  have 
action  for  goods  carried  away  befOTe  the  administration ;  because  it  shall  be  called  an 
administration  from  the  time  of  the  death :  and  so  the  colour  here  is  sufficient  enough, 
for  he  has  confessed  a  possesion  in  the  plaintiff"  (a).  It  appears  that  the  court 
ultimately  decided  the  plea  to  be  bad  upon  other  grounds.]  That  appears  to  be  a 
BtroQg  dictum ;  but  it  cannot  have  the  weight  of  a  decision.  The  real  point  in  the 
cue  appears  to  have  been  whether  the  defendant  had  given  colour  to  the  plaintiff. 
[Cresswell  J.  Or  whether  he  had  confessed  a  sufficient  right  of  action  in  him.  The 
coDclusion  of  the  caseMs,  "  that  makes  all  the  difference  "  (o).  Counsel  are  sometimes 
aatiafied  with  a  hint] "  There  are  different  kinds  of  administrators — a  person  may  be 
sppoioted  administi^tor  pendente  lite,  or  durante  minore  astato ;  in  such  cases  would 
ms  tide  relate  back  to  the  time  of  the  death  of  the  testatwl  Or  would  it  do  so  in  the 
caw  of  administration  de  Ixmia  ntAit 

Upon  the  paint  of  surprise,  he  referred  to  Edger  v.  Knapp  (supra^  p.  763)  as  a 
stnmger  case  than  the  present. 

[772]  TiNDAL  C.  J.  There  are  two  points  for  consideration  in  this  case ;  the  first 
of  which  is  of  considerable  importance,  namely,  whether  an  action  of  trespass  is  main- 
tainable by  an  administrator  for  a  seizure  of  his  intestate's  goods,  made  between  the 
death  of  the  intestate,  and  the  grant  of  the  letters  of  administration.  No  direct 
authority  has  been  cited  on  the  part  of  the  defendant  to  shew  that  such  an  action  is 
not  maintainable ;  but  reliance  has  been  mainly  placed  upon  a  supposed  analogy 
between  the  position  of  an  administrator  and  that  of  the  assignees  of  a  bankrupt  in 
respect  of  their  right  of  action  against  a  sheriff :  it  having  been  definitively  settled, 
by  the  cases  of  Garland  v.  Cko'lisU  and  Balme  v.  Hutton,  that  assignees  cannot  treat  the 
ueriff  as  a  trespasser  b^  relation,  for  tiding  the  goods  of  the  baakm^  before  the  fiat^ 
although  they  ma^  mamtun  an  action  of  trover  against  him-  But  it  appears  to  me 
that  the  analogy  is  not  so  strong  as  has  been  contended.  In  actions  by  assignees 
against  the  sheriff  for  ttUdng  gooaa  in  execution  the  latter  has  done  a  lawful  act  He 
ns  auth(Bized  by  the  writ  to  take  tiie  goods  d  the  baoknipt ;  and  the  only  question 

(d)  Cum  testamento  annexo,  ut  semble. 

(a)  He  adds,  "  and  idthough  that  had  been  omitted,  the  colour  would  have  been 
good  enouch." 

{b)  "Needham  and  Moile  (JJ.  of  C.  P.),  Ceo  veut  ohaoger  le  oas,"  &o. 
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is,  whether,  at  the  time  of  the  seizure,  the  property  in  those  goods  had  been  divested 
out  of  the  bankrupt.  But  here,  the  defenoant,  if  he  has  taken  the  goods  at  all,  is  t 
wrong  doer  ab  initio.  If  the  sheriff  had  a  writ  against  the  goods  of  A.  K  and  ao 
administrator  were  to  briug  an  action  a^inst  him  for  t^dng  the  goodSf  not  (rf  A.  R, 
but  his  intestate,  the  sheriff  in  that  ease  would  be  a  wrong-doer.  But  in  the  case 
of  assignees,  the  goods  taken  are  at  least  the  proper  subject  of  the  writ ;  uid  therefore 
the  sheriff  is  not  a  wrong-doer  in  taking  them,  though  after  the  fiat»  he  is  not  entitled 
to  retain  them  gainst  the  assignees.  In  this  case,  however,  the  defendant  is  a  wrong- 
doer any  way.  Independently  of  this,  there  are  authorities  upon  the  subject,  to  which 
we  are  bound  [773]  to  yield.  In  the  first  place,  there  are  those  which  the  industry 
of  my  brother  Cressweil  has  brought  to  light.  There  is  the  case  in  the  Year-books, 
36  H.  6,  fo.  8,  where  the  broad  principle  is  stated, — that  an  administrator  may  main- 
tain an  action  of  trespass  for  taking  away  the  goods  of  his  intestate  after  his  death 
and  before  the  grant  of  the  letters  of  administration.  And  that  is  precisely  the 
[Hvsent  case.  In  Roll.  Abr.  tit.  Trespass  (T.),  pi  2,  we  find  that  proposition  adopted 
and  incorporated.  The  same  position  is  laid  down  in  Fitz.  Abr.  tit.  AdministraUv^ 
nL  2,  upon  tiie  authority  of  an  earlier  case  in  the  Year-books,  18  H.  6,  fo.  22 ;  which, 
however,  is  not  so  distinct  an  anthori^  (a).  Then  further  on  we  find  RoUe  himadf, 
when  Chief  Justice  in  the  time  of  the  Odmmonwealth,  laying  down  the  same  doetriDe 
in  Long  v.  Hd^y  and  stQl  later  we  find  Lord  Chief  Buon  Comyns  in  his  Digest  (Com. 
Dig.  tit.  Administration,  B.  10)  treating  the  same  doctrine  as  settled  law.  And  no 
one  case  has  been  cited  in  opposition  to  this  continuous  current  of  authorities  (h).  And 
if  this  were  not  the  rule  of  law,  the  extraordinary  anomaly  which  I  have  before 
adverted  to,  would  follow.  By  the  statute  4  Ed.  3,  c.  7,  executors  are  enabled  to 
brin^  actions  for  trespasses  to  the  estate  of  the  testator  during  his  lifetime ;  and 
administrators  have  uwa^s  been  held  to  be  within  the  equity  of  this  statute.  It 
would  be  Strang  ^774]  indeed,  if  an  administrator  might  sue  for  a  trespass  com- 
mitted in  the  lifetime  of  his  intestate,  and  for  one  committed  after  the  grant  d  the 
letters  of  administration,  but  not  for  <me  committed  in  the  intermediate  timft 
I  tiiink  therefore  that,  both  upon  {Rinoiple  and  authority,  the  present  action  it 
maintainable. 

As  to  the  motion  for  a  new  trial  on  the  ground  of  surprise,  the  case  of  Edger 
v.  Knapp,  which  has  been  relied  upon,  is  not  in  point.  The  plaintiff  in  that  case 
having  been  nonsuited,  might  have  brought  a  new  action ;  and  I  thought  it  woold 
be  putting  him  to  an  unnecessary  expense  to  compel  him  to  adopt  that  couree. 
But  the  present  case  stands  upon  the  ground  of  surprise.  It  does  not  appear  to 
me  that  t^e  defendants  have  made  out  a  case  of  surprise ;  and  as  it  seems  to  be 
clear  tjiat  they  ooald  not  make  a  good  defence  to  the  whole  action,  inasmuch  as  some 
^  tiie  goods  were  not  upon  the  premises  at  the  time  of  the  seizure,  I  think  the  rule 
obtained  mwt,  upon  this  ground  also,  be  dischuxed. 

COLTHAN  J.  I  am  cT  the  tame  opinion,  "niere  are  various  anthorities  to  shew 
that  a  man  shall  not  be  made  a  trespasser  by  relation  in  respect  of  an  act  which  was 
lawful  at  the  time.  But  tke  defendants  here  were  clearly  trespassers  ab  initio ;  and 
the  only  question  is,  who  had  the  right  to  sue  them  for  tiie  trespass?  When  the  rule 
was  first  moved  for,  it  occurred  to  me  to  ask  how  it  was  that  a  suocessful  lessor  of  the 
plaintiff  in  ejectment  could  maintain  trespass  for  mesne  profits  antecedent  to  the  day 
of  demise ;  as  he  had  no  right  of  action  at  the  time  the  allied  trespass  was  committed. 
It  appeared  to  me  that  in  that  case  the  defendant  was  not  made  a  wrong-doer  by 
relation,  but  was  shewn  to  have  been  one  at  the  time  the  profits  accrued.  To  tb^ 
question  I  received  no  answer,  except  that  ejectment  was  a  peculiar  action.    But  the 

(a)  With  the  exception  of  judgments  of  respondeat  ouster  orally  delivwed  on  pleaa 
in  abatement^  few  dedsions  in  the  form  of  judgments  are  to  be  found  in  the  Year 
books.  Upon  a  pleading  being  objected  to,  the  objection  is  discussed  at  the  hv  sad 
on  the  bench,  u  tiie  objector  finds  the  inclination  of  t^e  court  to  be  aoainst  him,  be 
takes  or  jdns  issue,  or  confesses  and  avoids ;  if  the  objection  appears  to  1>e  favooraUy 
received,  the  mal-pleader  amends  toties  quoties  until,  having  rendered  his  pleading 
unexceptionable,  he  is  in  a  situation  to  compel  his  adversary  to  take  or  join  issoe  of 
to  confess  and  avoid.  The  ultimate  opinion  of  the  court  is  shewn  by  tiie  course  taken 
by  the  party^  against  whom  the  opinion  is  perceived  to  be. 

(b)  See  ifurray  v.  East  India  Coaifimy,  6  E  &  Aid.  204. 
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rale  is  the  same  as  obtained  in  the  old  acticm  of  trespass  for  disBeisin,  where  the 
diaaeisee,  [770]  upm  recovering  possession,  might  maintain  an  acti<ni  for  the  profits 
accraing  in  the  interrening  penod  (a). 

The  pnnt  of  sunaise  haa  been  sufiKoientiy  answered  by  my  lord.  The  court  would 
DO^  on  that  ground^  send  down  a  case  for  a  new  trial,  unless  they  were  satisfied  thfUf 
the  verdict  was  substantially  wrong. 

Erseink  J.  I  am  of  the  same  opinion  upon  both  points.  As  to  the  first,  we  must 
assume  that  the  defendants  have  failed  to  make  out  tneir  justification  ;  and  that  they 
We  taken  goods  to  which  they  had  no  right.  In  other  words,  they  have  inflicted  an 
injniy;  and  the  only  question  is,  who  is  entitled  to  compensation  for  it?  Now  the 
li^t  to  these  goods  was  clearly  vested  in  the  female  plaintiff  by  the  letters  of 
Huoinistration  granted  to  her.  She  was  therefore  beneficially  interested  in  the  goods 
to  which  the  injury  has  been  done ;  and  consequently  she  and  her  husband  would  be 
entitled  to  sue  in  re^tect  of  that  injury,  unless  some  strong  authority  could  be  pro- 
duced against  their  n^t  to  maintain  the  action.  But  allthe  aui^orities  that  luive 
been  cited,  both  by  the  bench  and  at  the  bar,  are  in  favour  of  the  plaintiffs'  right  of 
action.  The  dictnm,  in  the  judgment  pronounced  by  Patteson  J.  in  BaJme  v.  Huitoti, 
(for  it  is  no  more  than  a  dictum,  as  it  was  not  necessary  to  the  decision  of  the  case,) 
might,  if  pressed  to  the  utmost^  support  the  distinction  that  has  been  attempted  to  be 
raiaed  in  this  case  between  the  actions  of  trespass  and  trover.  But  I  agree  that  that 
dictiiiD  may  be  explained  upon  the  ground  put  by  my  learned  brethren.  Where  an 
action  is  brought  by  assi^ees  for  a  seizure  of  the  bankrupt's  goods  before  the  issuing 
of  the  fiat,  the  principle  is,  that  trespass  will  not  lie  ;  because  the  sheriff  was  doing  an 
act  which  waa  lawful  at  the  [776]  time,  and  which  is  not  to  be  rendered  unlawful  by 
relation  merely. 

With  rctf^urd  to  t^e  question  of  surppae,  I  aJso  am  of  opinitHi  tiiat  there  is  no  ground 
for  the  application.  Edgar  v.  Kna^  is  not  in  point ;  nor  indeed  was  that  case  put 
npui  tiie  ground  of  surprise. 

Gkesswell  J.  I  also  am  of  opinion  that  there  is  no  ground  to  make  this  rule 
absolute  in  either  alternative.  The  principal  question  that  has  been  raised  is  as  to 
the  fonn  of  action ;  my  brother  Bompas  having  contended  that  trespass  is  not  main- 
tainable under  the  circumstances  of  this  case.  But  the  older  authorities  that  have 
been  cited  ^ew  that  there  is  no  doubt  upon  tiie  point.  The  case  in  36  H.  6,  fo.  8, 
Beema  clearly  to  establish  the  principle  that  an  administrator  may  maintain  trespass 
ioT  acts  done  after  the  death  of  the  intestate,  and  before  administration ;  and  that 
I»inciple  no  one,  iu  that  case,  ventured  to  dispute :  the  only  dispute  being,  whether 
the  defendant  by  his  plea  had  sufficiently  confessed  a  right  of  action  at  some  time  in 
the  plaintiff.  That  principle  is  adopted  by  Fitzherbert  and  Rolle  in  their  abridgments, 
ud  by  the  latter  authority  when  sitting  as  Chief  Justice  in  Long  v.  Hebb ;  and  it 
ia  agun  recc^ised  by  Lord  Chief  Baron  Comyns.  Have  any  of  these  aathorities  ever 
been  overruled  f  Is  there  even  any  dictum  that  an  administrator  cannot  maintain 
trespasB  under  such  circumstances  f  None  has  been  cited.  The  whole  argument  on 
the  part  of  the  defendants  has  rested  upon  the  supposed  analog  between  the  present 
case  and  that  of  an  action  by  the  assignees  of  a  bankrupt  agamst  a  sheriff  for  taking 
the  goods  of  the  bankrupt  under  an  execution,  after  a  secret  act  of  bankruptcy, 
bat  before  the  issuing  of  the  fiat ;  in  which  case  it  has  been  held  that,  although 
jrover  will  lie  by  the  assignees  against  the  sheriff,  trespass  will  not.  Now  t^e  principle 
pTTIof  tiiat  rule  is  this — the  quality  of  an  act  that  has  been  done  cannot  be  altered 

ruation ;  and  therefore  the  seizure  by  the  sheriff  cannot  be  made  a  trespass  if  he 
*iia  not  a  trespasser  originally ;  but  the  seizure  oi  the  goods  and  tiie  refusal  to  deHrer 
them  to  the  assignee,  in  whom  t^e  [Hvperiy  has  aftenraids  vested,  is  a  ocmTersirai, 
fw  which  the  assignees  are  entitled  to  sue.  In  the  dictiim  in  Balm  v.  f  u^fim,  which 
bas  been  pressed  upon  us,  it  is  obvious  that  the  court  did  not  contemplate  the  quMtira 
whMher  trespass  would  Ue  in  such  a  case  as  the  present  They  were  drawing  the 
diatiDction  between  trespass  and  trover  as  applicable  to  the  circumstances  of  that 
puticular  case.  The  court  say  "  there  is  reason  for  such  a  rule,  for  in  trespass  the 
Quuges  are  unlimited ;  in  trover,  they  are  limited  to  the  value  of  the  property." 
"^e?  evidently  thought  that  no  wrong  had  been  done  by  the  sheriff  in  taking  the 
goods;  but)  that  as  there  had  been  a  conversion  by  him,  he  ought  to  pay  the  value  of 

(a)  Vide  Bviehar  v.  BMer,  1  Mann.  &  B.  220,  221  (c). 
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ike  goods.  In  this  case  a  trespass  has  cleariy  been  committed  by  the  defendants ; 
they  are  wrong-doers ;  and  for  doing  the  wrong,  they  are  liable  to  dunages.  They  an 
not  trespassers  by  relation,  but  trespassers  de  ucta  Upon  {uinci^e,  therefore,  as  weD 
as  upon  the  authorities — which  remain  undisputed,—^  think  the  present  actum  ii 
maintainable  (a). 

I  aeree  that  no  case  ol  surprise  has  been  made  out. 

Rule  discharged  (b). 


[778]  Fbbdxriok  William  Fishsr  v.  Maghat  and  Asother    Hay  3^  1843. 

[S.  C.  6  Scottj  N.  E.  588i  1  D.  &  L.  40j  12  L.  J.  C.  P.  276.] 

In  trespass  by  A.  B.,  the  defendant  justifies  under  a  ca.  sa.  alleged  to  have  been  issued 
against  '*  the  now  plaintiff,"  without  otherwise  describing  him.  This  justificatioa 
is  established  by  the  production  of  a  co.  sa.  against  C.  a.  and  proof,  that  in  the 
former  action  the  now  plaintiff  was  the  party  sued  by  the  name  of  C.  B. — Semble, 
that  the  plea  would  have  been  more  formal  if  it  had  alleged  that  the  ca.  sa.  was 
against  G.  B.,  and  that  the  party  against  whom  the  ca.  sa.  issued,  and  the  now 
puuntaff,  were  one  and  the  same  person. — And  although  it  had  been  ^eged  that 
the  ca.  sa.  was  against  C.  B.,  the  averment  of  identity  would  have  been  sufficient 
without  averring,  tliat  the  plaintiff  was  known  as  well  by  one  name  as  fay  the 
other. 

Trespass  for  false  imprisonment.  Pleas :  first,  not  guilty ;  secondly,  a  justaficstaoo 
under  a  writ  of  ca.  sa.  against  the  now  plaintiff  at  the  suit  of  James  llioma. 

RepUcatioQ :  that  Thoms  did  not  sue  out  the  said  writ  against  the  now  plaintiff, 
modo  et  formtL 

At  the  trial  before  Tindal  C.  J.,  in  Middlesex  after  last  Trinity  term,  tiie  iFMlowug 
facts  appewed: — 

In  May  1841  a  writ  of  summons,  issued  by  Thoms  agaimt  Frederick  Elsher,  was 
served  upon  the  real  debtor  Gteorge  Thomas  Fisher,  who,  seeing  it  addressed  to  [779] 
Frederick  Fisher,  handed  it  over  to  his  son,  the  now  plamtiff,  whose  name  is 
Frederick  William.  Thoms  proceeded  as  if  the  now  plaintiff  was  the  defendant  in 
tiiat  action ;  and,  in  the  course  of  it,  the  now  plaintiff  made  an  affidavit,  which  was 
entitled,  James  Thoms  v.  Frederick  William  Fisher,  sued  as  Frederick  Fisher."  It 
was  oontended,  on  behalf  of  the  plaintiff,  that  the  issue  upon  the  replication  to  the 
second  plea  must  be  found  for  him,  inasmuch  as  t^e  writ  produced,  commanded  the 
sheriff  to  take  Frederick  and  not  the  now  pkuntiff,  Frederick  William ;  and  Ceie  r. 
ffindgm  (6  T.  R.  234),  Shadgett  v.  Cln»on  (8  East,  328),  Seandover  t.  Wame  (3  Cimpbi 

(a)  It  has  been  since  held  in  the  Esccheqiier  Uiat  an  action  lies  by  an  administntor 
for  goods  sold  after  the  dealdi  of  tiie  intestate  and  before  admioistavticHi  granted; 
Foster  v.  BaUs,  12  M.  &  W.  226. 

(b)  In  M.  11  H.  4,  fo.  12,  pi.  26,  "An  apprentice  came  into  CP.  to  ThimingC- J. 
and  Haukford  J.,  and  brought  with  him  the  copy  of  an  indictment,  in  which  was  ctm- 
tained  that  A.  smote  B.  on  the  head  with  a  stick,  so  that  his  life  was  despaired  of; 
that  A.  was  arrested  by  two  constables,  who  had  him  in  their  ward  ;  and  afterwuds 
the  constables,  of  their  own  wiU  and  assent,  suffered  A.  to  escape  ;  and  afterwards  &, 
who  was  smitten,  died,  and  A.  was  indicted  be-[778]-fore  the  coroner,  of  the  deadt 
And  upon  this  the  apprentice  asked  the  justices  if  the  constables  should  be  put  to 
answer  to  that  indictanent  as  felons,  and  if  their  act  should  be  adjudged  to  be  fdony 
or  not.  Tbiminff.  When  t^ey  suffered  him  to  escape,  R,  who  was  smitten,  «» 
dive,  and  during  ms  life  no  felony  was  done.  Then  having  regard  to  this  causey 
constables  did  no  felony,  inasmuch  as  A.  did  no  felony  until  the  other  was  dflsd. 
Apprentice.  Sir,  when  a  man  is  smitten  and  afterwards  is  dead,  the  felony  shall  ban 
relation  to  the  time  when  he  was  smitten ;  for  the  preceding  blow  causes  the  subse- 
quent death.  Hankford,  He  was  arrested  by  authority  of  the  law ;  and  whea  bs 
was  in  their  ward  they  had  no  power  to  let  him  ^ ;  but  they  should  have  considered 
and  weighed  the  peril  which  might  happen.  Thiming.  At  least  they  are  worthy  to 
make  fine  to  the  value  of  their  goods.  And  th&a  the  apprentice  asked  for  a  foil 
solution  of  the  question.   Thiming.   We  will  advise  ounefTea." 
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270),  and  JfeeA  t.  Cocken  (4  Tyrwh.  286,  2  C.  M.  &  R.  196,  3  Dowl.  P.  C.  678),  were 
eitea.  A  rerdiot  was  found  for  the  plaintiff  upon  both  issues,  damages,  408.,  with. 
ksvfi  to  move  to  enter  a  verdict  for  the  defendants  upon  the  seoond  issua 

Apzil  19.  Early  in  this  term  Bompas  Serjeant  moved  aodordingly,  relying  upon 
Crmford  v.  SatdtweU  (2  Stza.  1318),  Mid  distinguishing  the  oases  cited  at  nisi  prius,  as  de- 
cisioDS  upon  arrest,  not  on  final,  but  on  mesne  process.   A  rule  nisi  having  been  granted, 

Byles  Serjeant  (with  whom  was  Corry)  now  shewed  cause.  The  question  is, 
whether  the  affimative  of  the  issue  was  proved  by  the  writ  given  in  evidence.  There 
CM)  be  now  no  plea  of  misnomer  in  abatement ;  but  the  3  &  4  W.  4,  c.  42,  s.  11,  pro- 
ndes  a  different  remedy,  enabling  the  party  sued  by  a  wrong  name, — to  apply  for 
ID  amendment  of  the  declaration  in  whicn  the  misnomer  occurs.  There  having  been 
DO  |dea  in  abatement  and  no  amendment  of  the  declaration,  it  is  admitted  on  the 
lecoird  in  that  action,  that  the  then  defendant  was  properly  named  "Frederick 
Fisher."  It  is  not  contended  [780]  that  the  plea  in  the  present  action  might  not  have 
been  80  framed  as  to  establish  a  sufficient  defence  for  the  sheriff.  The  point  for  the 
aberiff  to  mako  out  was  that  the  now  plaintiff  was  the  defendant  in  the  former  action. 
Iq  ^t  action,  the  fother  was  the  party  really  sued  by  Thorns.  [Cresswell  J.  The 
nowjdaintiff  has  sworn  that  he  was  the  party  sued.  Goltman  J.  The  defendant  in 
an  action  is  the  party  served  with  the  writ  of  summons.]  Who  was  the  debtor  ?  The 
fitiber  stated  that  it  was  he  who  owed  Thorns  the  money.  George  Thomas  Fisher  was 
the  real  debtor.  Crawford  v.  Saichoell,  upon  which  this  rule  was  obtained,  shews  that 
the  real  debtor  who  is  served  with  the  process,  is  to  be  considered  as  the  real  defen- 
dant, whether  properly  described  in  the  process  or  not.  No  ot^er  person  can,  by 
any  admission  on  his  part,  substitute  himself  as  defendant  instead  of  the  party  who 
bas  been  served  with  the  process,  and  who  is  also  the  real  debtor.  If  it  were  otfaer- 
wise  a  plaintiff  would  have  an  option  to  proceed  against  the  party  originally  sued,  or 
uainst  a  stranger  who  had  made  himself  defendant  hy  his  admission.  [Tindal  G.  J. 
lua  statement  of  the  party  may  give  a  particular  colour  to  an  equivocu  act.  Cress- 
well  J.  Suppose  the  officer  served  one  person,  and  discovering  that  he  had  served 
the  wrong  party,  afterwards  served  the  right  person,  the  latter  service  would  be 
effectual.  So  here,  the  father  hands  over  the  writ  to  the  son,  who  accepts  it  as 
process  served  upon  himself.]  Cole  v.  Hxndson  is  a  much  stronger  case  than  the 
prraent,  because  there  it  was  pleaded  that  the  writ  under  which  the  goods  of  the 
plaintiff  Aquila  CJole  were  taken,  was  issued  against  Aquila  Cole  by  the  name  of 
Richard  Cole.  Lord  Kenyon  says,  "  The  defenduits  were  not  justified  in  seizing  the 
gtwds  of  Aquila  Cole  under  a  distringas  against  Richard  Cole ;  and  the  averment  in 
the  plea ;  that  Aquila  and  Richard  are  the  same  person,  will  not  assist  them ;  as 
[TSlI  they  have  not  also  averred  that  the  plaintiff  was  known  as  well  by  one  name  as 
hy  the  other."  Here,  the  plea  should  have  alleged  that  the  plaintiff  was  known  as 
irell  hy  tJie  name  of  Frederick  Fisher  as  by  the  name  of  Frederick  William  Fisher. 
That  E^iould  have  been  averred,  and,  if  traversed,  proved.  [Cresswell  J.  Snmnse 
there  was  no  evidence  that  the  plaintiff  had  ever  been  known  oy  the  name  in  which 
In  was  sued  in  the  former  action.  A  party  sued  by  a  wrong  name  may  plead,  and 
may  so^r  the  proceedings  to  go  on  to  judgment  without  taking  any  notice  of  the 
nuBnomer.  Is  the  plaintiff  to  lose  the  fruits  of  his  judgment  %  Tindal  C.  J.  Supposing 
8  man  sued  by  the  name  of  Thomas  appears,  and  without  pleading  in  abatement,  or 
taking  any  other  objection  to  the  misnomer,  allows  the  suit  to  proceed  against  him  by 
that  name,  can  he  not  be  lawfully  taken  under  a  ca.  sa.  against  Thomas,  although 
that  is  not  his  real  name  1]  It  is  true  that  he  may  be  lawfully  taken ;  but  in  justifying 
that  taking  it  must  be  shewn  that  there  was  a  reasonable  ground  for  issuing  the  ca.  sa. 
in  the  name  of  Thomas.  This  was  so  held  in  Scandover  v.  fFame,  upon  the  authori^ 
of  Sioi^ett  V.  CUpuOf  to  which  Lord  Ellenborough  expressly  refers.  [Coltman  J.  If 
the  defendants  in  this  case  had  alleged  t^t  the  now  plaintiff  was  known  as  well  by 
one  name  as  the  other,  it  would  have  been  only  an  expansion  on  the  record  of  the 
■Ih^tion  that  the  ca.  sa.  issued  against  the  plaintiff.  Tindal  C.  J.  By  appearing  in 
a  name  by  which  the  party  is  sued  by  mistake,  he  does  not  admit  that  he  is  known 
by  one  name  as  well  as  by  the  other.]  Shadgeii  v.  CUpsoti  shews  that  there  is  no 
difficulty  where  a  party  is  sued  by  a  wrong  name.  If  he  is  taken  in  execution  by 
the  wrong  name  the  defendant  may  justify  by  allegating  that  the  plaintiff  is  known 
by  one  name  as  well  as  by  the  other ;  for  if  he  is  not  so  known,  the  sheriff  had  no 
wanant  for  taking  him  at  all;  Seandowr  v.  fFame ;  [78S[]  Morgana  v.  Bridges  (1  B.  & 
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Aid.  647).  Here,  the  defendant  should  have  averred  that  the  ^lintiff  was  the  penoo 
sued  by  Thorns,  and  that  he  was  known  as  well  hy  the  name  Frederick  Fisher  as  by 
the  name  of  Frederick  William  Fisher.  [Tindal  C.  J.  Why  is  it  neoeasaiy  that  he 
should  have  been  known  by  a  diflbrent  name,  if  he  has  suffered  judgment  by  the 
wrong  name  T]  It  is  said  that  the  sheriff  seized  the  person  against  whom  the  judgment 
was  obtained ;  but  this  ought  to  appear  by  the  prooeedings  t^emsdves^  Biad  not  to  be 
introduced  by  parol  evidence ;  Finch  v.  Cocken. 

Bompas  Serjt.  (with  whom  was  Kennedy)  in  support  of  the  rule.  At  the  trial  it 
was  taken  as  admitted  that  the  now  plaintiff  was  the  party  aeunst  whom  the  ca.  ml 
issued.  Although  the  plaintiff  sues  by  the  name  of  FrederickWilliam  Fisher,  it  muit 
not  be  assumed  that  his  name  is  really  different  from  that  under  which  he  was  t&kea 
in  execution.  A  defendant  cannot  now  dispute  the  name  in  which  the  plaintiff  chooses 
to  sue.  [Coltman  J.  May  he  not  call  upon  the  plaintiff  to  alter  the  name  in  his 
declaration  1  ]  The  court  of  Exchequer,  in  Moody  v.  Adatt  (5  TpTrh.  492,  1  C  M.  ft 
B.  771),  refiued  to  idlow  such  an  alteration  to  be  made,  considering  it  to  be  unneces< 
sary.  In  general,  the  defendant  cannot  know  whether  the  name  in  which  the  pluntiir 
chooses  to  sue,  is  his  real  nune  or  not  Here,  hovever,  the  plaintiff  has  admitted 
oonclusively  that  his  name  is  Frederick  Fisher.  The  plea  in  Omwfcrd  v.  SaidtM^ 
contains  no  allegation  that  the  party  was  known  as  well  by  one  name  as  by  the  other. 
In  this  case,  the  plea  states  that  '*  the  plaintiff"  was  the  party  against  whom  the  ca.  & 
issued  ;  which  is  equivalent  to  saying,  that  the  former  defenctant  and  the  [7831  {neseat 
phuntiff  are  one  and  the  same  person.  The  plea  does  not  profess  to  set  out  uie  fonn 
of  the  ca.  sa.  In  all  t^e  cases  in  which  it  was  considered  necessary  to  all^e  that  the 
party  was  known  as  well  by  one  name  as  the  other,  the  question  arose  upon  mesoe 
process.  Here,  the  process  under  which  the  plaintiff  was  taken^  was  a  writ  of  exccatiofl, 
which  necessarily  pursued  the  judgment  But  if,  instead  of  suffering  judgment  1^ 
default,  the  defendant  in  the  former  action  had  put  in  issue  the  debt  sued  for  in  that 
actaon  by  Thomas,  evidence  of  liability  on  tlie  part  of  Fredmck  Williun  fisher,  witfc 
proof  that  Frederick  William  Fishw  was  the  party  acting  as  deEendant  in  Hie  actko, 
would  have  been  suffident  to  support  the  issue. 

TiNDAL  C.  J.  In  this  case  an  action  has  been  brought  against  the  shoiff  of 
Middlesex  in  the  name  of  Frederick  William  Fisher,  for  assaiHt  and  false  imprisonment : 
and  the  sheriff  has  justified  under  a  ca.  sa.  directed  to  him.  The  mode  in  which  the 
issuing  of  the  writ  is  stated  is  this :  "  That  one  James  Thorns  sued  and  prosecuted 
out  of  the  court,  &c.  a  certain  writ,  called  a  capias  ad  satisfaciendum,  a^nst  the 
plaintiff,  directed  to  the  sheriff  of  Middlesex,  by  which  writ  the  sheriff  was  commanded 
that  he  should  take  the  plaintiff,  if  be  should  be  found  in  his  bailiwick,  and  should 
safely  keep  him,  so  that  he  might  have  the  plaintiffs  body  before,  &c  immediately 
after  the  execution  of  the  wri^  to  satisfy  t^e  said  J.  T.  a  certain  debt  of,  &&"  Be 
real  objection  upon  the  production  of  the  writ,  appeus  to  be  that  it  is  a  writ  imed 
against  one  Frederick  Fisher,  and  not  against  Frederick  William  Fisher,  it  bong 
objected  that  the  writ  does  not  make  out  the  allegation  l^at  the  ca.  sa.  issued  aguirt 
the  plaintiff.  I  agree  that  if  this  werea  capia^ad  respondendum,  the  objectawi  would 
apply,  and  that  it  would  be  necessary  to  shew  that  the  [784]  phuntiff  was  known  « 
well  by  one  name  as  by  the  other.  This  is  not  a  process  to  Imng  the  party  intoooort, 
where  he  has  the  power  of  compelling  the  phuntiff  to  set  the  name  right,  if  he  is  served 
by  a  wrong  name.  But  the  plaintiff  has  suffered  judgment  to  go  against  him  in  the 
wrong  name,  and  the  sheriff  in  effect  says,  "  you  were  taken  under  a  ca.  aa.  vbidi 
issued  against  you."  I  cannot  distinguish  this  case  from  that  of  CTwfo^  v.  5Wc*«tt 
There,  tne  plea  pointed  out  that  the  person  then  plaintiff,  was  the  same  pmon  who 
had  been  sued  luid  tf^en  in  execution  by  another  name.  Here,  the  same  thing  » 
done  in  a  less  circuitous  way.  If  the  plaintiff  was  dissa^fied  with  the  general  mode 
of  pleading  he  might,  perhaps,  have  oo^>elled  the  defendant  to  set  oat  the  {nreeiie 
terms  of  the  cose  in  his  plea.  In  1  Wnu.  Sound.  397,  n.  (1),  it  is  said,  that  "in 
trespass,  when  the  defendant  justifies  under  a  writ^  warrui^  precept,  or  any  othv 
authority  whatever,  he  must  set  forth  particularly  in  his  plea;  for  it  is  not  sufficient 
to  allege  generally  (a),  that  he  committed  the  act  complained  of  by  virtue  of  a  oertais 

(a)  The  generality  objected  to  by  Serjt  Williams  appears  to  have  been  of  a  much 
more  vague  character  than  that  which  could  be  objected  to  in  the  plea  in  the  jvine^ 
case.    Vide  post^  p.  786  (a). 
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writ  or  other  warrant  directed  to  him ;  but  he  must  set  it  forth  ^ciatly ;  Ca  Litt. 
383  a.;  3  Mod.  137,  Mathem  r.  Carp,  138.  Matthews  v.  Carevj;  S.  a  1  Salk.  107, 
108;  4  Hod.  378,  Lamb  v.  Mills;  Com.  Dig.  Pleader  (K.  17);  and  the  defendant 
ou^^t  further  to  aver  in  his  plea,  that  he  has  substantially  pursued  such  authority ; 
Co.  Litt  303  b."  Suppose  that  here,  the  plaintiff  had  objected  to  tiie  generality  of 
tiie  language  of  the  plea,  and  the  defendant  had  been  compelled  to  alter  his  plea  by 
■tating  that  the  ca.  sa.  issued  a^inst  Frederick  Fisher,  he  would  hare  alleged  that 
Frederick  Fisher  and  the  now  [7o6]  plaintaff  were  one  and  the  same  person.  The  plea 
would  then  bare  been  in  the  same  form  as  in  Crawford  v.  Satckwdl,  and  the  eridence 
would  have  supported  the  plea. 

CoLTMAN  J.  I  am  of  the  same  opinion.  It  appears  from  Crawford  r.  SaichweV, 
that  the  writ  of  execution  must  follow  the  judgment,  and  must  issue  against  the 
^y  in  the  same  name  in  which  judgment  was  recovered  against  him,  but  t^at  in 
juattfying  under  such  a  writ)  it  is  not  neceaaary  to  aver  that  the  party  is  known  by 
me  name  as  well  as  by  the  other.  It  would  be  very  odd  if  that  were  necessary.  A 
riaintiff  who  had  recovered  judgment  against  a  party  sued  by  a  wrong  name,  would 
be  in  a  strange  position  if  he  could  not  safely  issue  execution  against  him  by  that 
name,  though  he  may  never  hare  been  known  by  that  name  up  to  the  day  on  which 
he  was  sued.  Here,  the  point  arises  upon  the  question,  whether  there  is  or  is  not  a 
variance.  The  allegation — that  the  writ  issued  against  the  plaintiff, —  appears  to  me 
to  be  satisfied  W  shewing  that  the  plaintiff  was  the  party  against  whom  that  writ 
really  issued,  ft  is  a  compendious  mode  of  stating  that  which  in  Crawford  r.  Satchteell 
is  expanded  on  the  record. 

Ebskine  J.  The  fallacy  of  the  argument  on  the  part  of  the  plaintiff,  appears  to 
me  to  be  this : — that  two  different  points  which  arise  in  a  defence  of  this  sort,  are  not 
kept  distinct.  The  first  point  is,  wnether  the  writ  was  wrongly  sued  out ;  the  second 
i>,  whether  there  is  a  variance  between  t^e  allegation  in  the  plea,  and  the  writ  pro- 
dooed  to  support  ihat  allegation.  Upon  the  first  point  it  appears  to  me  that  the  writ 
eouM  not  hare  been  sued  out  in  any  other  name  than  that  in  which  thejudgment 
was  recorered,  whaterer  the  real  name  of  the  party  may  have  been.  There  can 
therefore  be  no  [786]  objection  to  the  form  of  the  writ    In  the  cases  cited,  the 

Suestion  has  been,  not  whether  the  person  taken  was  the  person  sued,  but  whether 
le  writ  was  a  proper  writ  Where  mesne  process  issues  against  a  party  by  a  wrong 
name,  the  writ  itself  is  bad,  and  cannot  be  cured  by  shewing  that  the  party  is  the 
same,  without  going  on  to  aver  that  he  is  known  as  well  by  one  name  as  by  the  other. 
Bat  bere,  the  whole  question  arises  upon  the  point  of  variance.  It  is  alleged  in  the 
that  the  writ  issued  ^;ainst  the  plaintiff ;  then  who  is  the  plaintifi  1  Whether 
the  person  named  in  the  wnt  fuid  the  person  who  bruigs  this  action,  are  one  and  the 
same  person,  ia  a  question  of  evidence ;  and  here,  it  clearly  appears  that  they  are. 
The  question  whether  it  is  sufficient  to  frame  a  plea  in  this  general  form  is  not  now 
before  the  court  The  objection  might  have  been  taken  by  special  demurrer  (a),  and 
then  the  defendant  could  have  amended  his  plea  by  adopting  the  form  pursued  in 
Craufffrd  v.  Satcktodl. 

(a)  Before  demurring  to  such  a  plea,  a  plaintiff  would  do  well  to  consider,  whether 
as  the  NMirt  has  decided  in  the  principal  case — agreeably  to  the  determination  in 
Crawford  v.  Satchwell — that  it  is  immaterial  in  what  name  the  c&  sa.  issued  against 
the  party  who  complains  of  the  imprisonment,  the  non-disclosure  of  that  immaterial 
tut  is  any  ground  of  objection  to  the  plea ;  it  being  sufficient  to  plead  an  instrument 
soGording  to  its  legal  effect  without  pursuing  its  terms.    Vide  ante,  vol.  iii.  780. 

Tlw  very  passage  in  Co.  Litt  referred  to  by  Williams  Sent,  sapm,  p.  784,  is 
■imply  this.  "  Here,  it  is  to  be  observed  that  the  hiw  oi  Engkuid  respeoteth  the  effect 
ud  nihetwice  of  the  matter,  EUid  not  every  nicety  of  form  and  circumstance.  Qui 
heret  in  liter&,  hsret  in  cortice ;  et  apices  juris  non  sunt  jura."  As  to  the  three  ol^er 
nferences — in  Mathem  v.  Carey  the  defendant  justified  under  a  mandate  from  the  dean 
Mid  chapter ;  whereas  he  ought  to  hare  shewn  a  warrant  from  their  steward ; — in 
V.  MUls  the  objection  was,  that  the  plea  alleged  that  the  defendant  took 
the  pkintifi*8  goods  as  bailiff,  without  shewing  any  process  authorising  him  to  take 
them— uid  Com.  Dig.  Pleader  (E.  17)  contuns  merely  a  reference  to  Co.  Litt,  and  an 
tbatxact  ai  the  case  of  MaPiews  v.  Carey,  3  &  4  Mod. 

a  p.  m— 25* 
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[787]  Crbsswell  J.  I  am  of  the  same  opinion.  The  distinction  is  between 
mesne  and  final  process.  Upon  the  former  the  defendant  has  a  ri^t  to  insiBt  upon 
b^e  sued  by  his  real  name.  But,  if,  when  sued  in  a  different  name,  he  omits  to  tike 
his  objection  in  the  mode  pointed  out  by  law,  he  acquiesces  in  behig  sued  ^  thit 
name,  and  cannot  irfterwaras  retract  his  admission.  In  //'t&iom  Price  v.  Hamad 
(3  Cainpb.  108),  W.  P.  being  asked  whether  his  name  was  not  John  Price,  answered 
that  it  was  j  upon  which  process  issued  against  him  by  the  latter  name,  and  his  goods 
were  taken  to  compel  an  appearance.  It  was  held  (&)  that  trespass  was  not  maiotaiD- 
able  against  the  officer :  and  Lord  Ellenborough  seems  to  have  considered  in  that  case, 
that  the  statement  made  by  the  party  was  conclusive  upon  him(e).  So  here,  Uie 
plaintiff  is  bound  by  his  admission.  Then  the  question  is  this, — did  the  ca.  sa.  issue 
against  the  plaintiff  1  The  case  in  Stnuige  is  an  authority  for  the  position  that  it  ii 
not  necessary  that  the  name  should  be  the  same ;  and  the  sheriff  has  not  undertaken 
to  shew  that  the  writ,  under  which  he  justifiee,  issued  against  the  plaintiff  by  the 
name  of  Frederick  William  Fisher. 

Bule  absolute  {d). 


(h)  Under  a  plea  of  not  guilty,  given  by  a  local  act. 

(c)  That  was  a  nisi  prius  case.    But  in  CooU  v.  lAgkworth,  Sir  Fra.  Moore,  457, 
Coote  brought  false  imprisonment  against  Lighworth,  who  justified  because  he  had 
a  warrant  to  arrest  J.  D.,  and  he  asked  of  CoOte  what  his  name  was ;  and  that  he 
answered  that  his  name  was  J.  D.  and  that  thereupon  he  arrested  hinu    The  plaintiff 
demurred.    And  it  was  adjudged  for  the  plaintiff,  because  the  defendant  ought,  at  hiB 

Sril,  to  take  notice  of  the  party."  And  m  the  case  of  Thvrbane,  et  ai.,  Hardres,  323. 
ale  C.  B.  said  obiter,  "  If  a  wn^ng  man  be  taken,  though  he  affirm  himself  to  be  the 
person  against  whom  the  commission  (of  rebellion)  is  awarded,  yet  the  commissioDos, 
having  no  warrant  to  take  him  by  their  commission,  his  affirming  himself  to  be  the 
person,  will  not  excuse  them  in  &lse  imprisonment;  as  has  bioen  held  upcrn  the 
executing  of  a  capias." 

"Scire  facias  brought  by  John  Legg  and  M.  his  wife  [TO8]  upon  a  judgmeot 
on  a  writ  of  dower  against  three  severaftenants,  two  made  defiiull^  and  the  third 
came  and  said  l^t  he  was  tenant  of  the  entirety,  and  said,  that  in  the  reoofd  be 
(ie.  the  plaintiff)  is  named  John  Be^e,  and  in  tiie  writ  John  Legge,  and  pnp 
judgment  of  the  writ  And  because  it  was  not  said  that  he  whs  another  person,  ue 
writ  was  awarded  good."   M.  27  E.  3,  fo.  12,  pi.  48. 

"A.  brings  au  action  in  C.  P.  against  Julian  Groddard,  a  feme  sole.  The  partiec 
are  at  issue,  and  a  venire  facias  is  awarded,  and  before  the  return  of  it,  the  feme  takes 
to  baron  one  Doiley,  and  after,  upon  special  verdict  found  in  the  said  suit,  judgmeat 
was  given  in  bank  pro  prsedictft  Julian&  against  A. ;  upon  which  judgment  A.  brtogs 
writ  of  error  in  B.  K.,  and  a  scire  facias  is  awarded  against  Julian  Goddard  as  a  feme 
sole,  and  she  appears  by  attorney  as  a  feme  sole,  by  the  assent  of  her  baron  ;  and  after 
the  judgment  is  reversed ;  and  the  judgment  is  entered  quod  pnediotus  A.  recuperrt, 
&C.  versus  preedictam  Juliauam,  &c.,  and  costs  and  damages  taxed,  &c,  upon  wbidi 
judjpnent  A.  sues  a  capias  ad  sati^acieudum  a^inst  JiUiui  Goddard,  by  force  of 
which  writ  tiie  sheriff  takes  the  said  Julian,  who  is  called  Doiley,  she  b^ng  the  wife 
of  Doiley ;  yet  it  is  lawful ;  for  the  feme,  so  long  as  the  judgment  is  of  effect,  is 
estopped  to  say  that  her  name  is  other  than  Julian  Goddani ;  and  the  sheriff,  h&ng 
the  minister  to  execute  the  judgment,  may  take  advantage  of  this  estoppel"  1  RoU. 
Abr.  869,  870.  In  that  case  the  matter  was  fully  disclosed  by  the  plea.  S.  C.  Cro. 
Jac.  323;  Bock  v.  Ldghton,  1  Salk.  310,  4th  point 

Where  a  party  enters  into  a  bond  by  a  wrong  name  he  cannot  be  sued  thereon  by 
his  right  name ;  Gould  v.  Barnes^  3  Taunt.  504  and  tiierefore  where  it  appeared  by  a 
specif  verdict,  that  a  bond  purported  that  Sir  John  Clarke,  knt,  became  bound  to 
Thomas  Manning,  Esq,  although  the  condition  was  for  the  repayment  of  a  sum  of 
money  by  tho  above  bounden  Sir  Robert  CWke,  knt,  a  judgment  for  the  {daiatiff  in 
C.  R,  in  an  action  brought  by  the  executor  of  Manning  against  Sir  Robert  CUrke, 
was  reversed  in  K.  K    dark  v.  iHeadf  1  Lutw.  894. 

Where  a  pwty  who  has  entered  into  a  bond  by  a  wrong  name,  is  sued  by  that 
name,  it  is  said  that  if  he  plead  misnomer  in  abatement,  the  plaintiff  may  reply  ths 
estoppel,  but  that  if  he  does  not  appear,  and  is  outlawed,  the  outlawry,  being  in  * 
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[789]   Hill,  Clerk,  v.  Ramm.  1843. 
[S.  C.  6  Scott,  N.  R.  571 ;  12  L.  J.  C.  P.  275.] 


A  memorandum,  by  which,  in  consideration  that  A.  will  withdraw  a  distress  for  a 
sum  exceediug  201.,  which  B.  admits  to  be  due  from  him  as  tenant  to  A.,  until  a 
future  day,  B.  declu-es,  that  in  case  of  default  it  shall  be  lawful  for  A.  to  enter  and 
distrain,  and  to  ^tursue  all  remedies  for  the  recovery  of  the  rent,  as  if  no  distress 
bad  been  taken,  is  admissible  in  evidence  to  prove  the  tenancy  without  an  agree- 
ment stamp  (vide  post)  792  (i),  793  (b) ;  Cox  v.  JiaUegy  T.  T.  1843,  post,  vol  vi., 
p.  193. 

Debt,  for  use  and  occupation. 
Plea :  iiunquam  indebitatus. 

By  the  particulars  of  demand,  the  plaintitt'  claimed  111.  for  a  quarter's  rent  of  a 
house. 

At  tiie  trial  before  Goltmau  J.  at  the  London  sittings  in  Trinity  term,  1842,  the 
following  facts  appeared. 

On  the  28th  of  December  1840,  the  plaintiff  distrained  upon  the  house  for  381.  10s. 
allied  to  be  owing  from  the  defendant  to  the  plaintiff  in  respect  of  a  year's  rent  due 
at  Chnstmas.  In  order  to  prove  that  the  defendant  was  the  tenant  of  the  premises, 
in  which  the  defendant  carried  on  his  trade,  though  hia  mother  occupied  the  house, 
it  was  proposed,  on  the  part  of  the  plaintiff,  to  shew  that  on  the  29th  the  distress  was 
withdrawn  upon  the  defendant's  signing  the  following  memorandum,  addressed  to  the 
]daintifr.  "In  consequence  of  your  withdrawing,  at  my  request,  the  distress  upon  the 
premises  I  hold  of  you,  situate  at  Na  1 7,  Clement's  Lane,  in  the  parish  of  St.  Clement's 
Danes,  in  the  county  of  Middlesex,  as  tenaut  thereof,  for  one  year's  rent  due  Christmas 
day  hu!t,  at  the  rate  of  441.  per  annum  (less  51.  10s.  allowed  to  me),  and  giving  time 
for  the  payment  of  the  saia  rent,  which  I  [^90}  hereby  acknowledge  to  be  due  unto 
you  as  the  landlord  of  the  sfud  premises,  until  the  Ist  day  of  February  next,  I  hereby 
sutborise  you,  on  default  being  made  by  me  in  such  payment  at  the  time  aforesaid, 
to  re-enter  upon  the  said  premises,  and  there  distrain  for  the  said  sum  of  381.  lOs.,  or 
any  lesser  sum  thereof,  then  in  arrear  and  unpaid,  notwithstanding  the  withdrawal  of 
Uie  distress  now  made  by  you  in  respect  of  the  said  sum  of  381.  lOs.  And  I  hereby 
declare  that  your  now  withdrawing  the  present  distress  shfdl  in  no  way  prevent  you 
from  again  distraining  upon  the  said  premises.  And  I  hereby  empower  you  to  use 
and  pmroe  all  auch  powers  and  remedies  for  the  recovery  of  the  said  rent  as  to  you 
may  seem  advisable ;  and  the  distress  now  withdrawn,  or  any  matter  or  thing  done 
in  ecHisequence  thereof,  sh^  not  be  taken  in  bar  Uiereof,  or  be  pleaded  in  satisfaction 
or  discharge  thereto,  nor  shall  you  be  deemed  a  trespasser  or  wrong  doer  in  respect 
of  such  re-entry  or  second  distress.  Dated,  the  29th  of  December  1840."  It  was 
objected  by  the  defendant's  counsel  that  this  memorandum  could  not  be  received  in 
evidence  for  want  of  a  stamp.  It  was  answered  that  a  stamp  was  unnecessary,  as  the 
Bubject-matter  of  the  memorandum  was  not  of  a  value  amounting  to  201.,  and  that  it 
reserved  to  the  plaintiff  nothing  but  what  he  would  be  otherwise  entitled  to  by 
law.  The  learned  judge  admittol  the  document ;  and  a  verdict  was  taken  for  the 
quarter's  rent 


wrong  name,  will  be  erroneous ;  Dyer,  379  b.  in  marg.  And  see  Chirden  v.  Auriw, 
4T.B.  611. 

And  see  further  as  to  misnomer  in  prooess,  Hedd  and  Chaloner's  case,  1  Leon.  146, 
Cnj.  Eliz.  176,  2  Roll.  Abr.  42 ;  Clerk  of  Trusiees  of  TaimUm  Market  v.  Kmberley,  2  W. 
Ha.  1120 ;  Gardner  v.  Walker,  3  Anstr.  935  ;  WiVcs  v.  Lorck,  2  Taunt.  399 ;  SmUh  v. 
Patten,  6  Taunt.  1 15,  1  Marah.  474 ;  Bosmll  v.  Atkins,  2  Chitt.  56  ;  N&iBtm  v.  Mwemll, 
2  Tyrwh.  278,  2  C.  &  J.  215,  1  Dowl.  P.  C.  315  ;  Himim  v.  Stevens,  1  Harr.  &  W.  521 ; 
Walker  v.  WiHougkby,  [789]  6  Taunt.  530,  2  Marsh.  230 ;  S&ughim  v.  Frercy  3  Campb. 
29 ;  Motley  v.  Law,  2  Bro.  &  B.  34 ;  4  J.  B.  Moore,  309 ;  Lindsay  v.  Wells,  3  New 
Cases,  777,  4  Scott,  471,  3  Hodges,  97,  5  Dowl.  P.  C.  618 ;  Bust  v.  Kennedy,  4  M.  & 
W.  686,  7  Dowl,  P.  C.  199 ;  Bortiwiek  v.  Smmscr^,  6  M.  &  W.  31,  7  Dowl.  P.  C. 
393;  Kiichm  v.  Brvoks,  6  M.  &  W.  632,  8  DowL  P.  C.  232  FTUde  v.  Ke^,  6  Can-. 
&  P.  235. 
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Channell  Serjt,  in  Hilary  term  last,  moved  for  a  new  tiial,  <hi  the  ground  that  the 
memorandum  had  been  improperly  admitted. 
A  rule  nisi  having  been  gnmted, 

Bompaa  Serjt  now  shewed  cause.  The  document  in  question  was  -oflfored  hi 
evidence,  not  as  proof  of  an  [791]  agreement,  but  as  shewing  that  the  defendant  lad 

admitted  that  he  was  the  tenant  of  the  house.  In  ffiU  v.  Johnson  (3  C^rr.  &  P.  456) 
it  was  contended  by  the  defendant,  the  drawer  of  a  bill,  that  time  had  been  given  to 
the  aoceptor.  The  plaintiff  produced  a  paper  which  the  defendant  had  promised  to 
sign,  whereby  the  defendant  consented  to  the  plaintiff's  using  any  means  to  obtain 
payment  from  the  acceptor,  without  prejudice  to  his  rights  against  the  defendant  as 
drawer.  It  was  held  that  this  paper  did  not  require  a  stamp.  Here,  the  memonuidain 
contains  no  words  of  agreement,  but  merely  a  licence  to  re-enter  in  consideration  of 
the  plaintiff's  withdrawing  his  distress.  [Cresswell  J.  Does  such  a  licence  require 
any  consideration  1]  It  does  not ;  for  the  plaintiff,  without  any  licence,  wouM  be 
entitled  to  distrain  again.  fTiudal  C.  J.  'Thia  is  an  admission  that  the  defendant 
was  tenant  Erskine  J.  The  purpose  for  which  the  defendant  admitted  himself  to 
be  the  plaintiffs'  tenant^  will  not  affect  the  admissibility  of  the  document]  It  amounta 
to  no  more  than  this,  "  If  you  will  withdraw  the  distress,  it  shall  be  without  prejudice.* 
In  Forsyth  v.  Jerm  (1  Stark.  N.  P.  C.  437)  it  was  held,  that  part  of  an  unstamped 
letter  might  be  read  for  a  collateral  purpose,  although  the  chief  part  of  the  letter 
related  to  an  order  for  the  making  of  a  gun.  So  here,  the  plaintiff  required  thiU;  part 
only  to  be  read,  in  which  the  defendant  acknowledged  that  he  was  tenant  to  the 
plaintiff.  In  Parker  v.  Dubois  (1  M.  &  W.  30,  Tyrwh.  &  G.  243,  1  Gale,  Exch.  366), » 
letter  from  A.  in  which  he  requested  B.  to  pay  a  call  upon  some  mining  shares  for  him, 
was  held  to  be  admissible  in  evidence,  to  shew  that  A.  was  a  shareholder,  although  a 
contract  was  inferred  from  that  admission ;  which  goes  far  beyond  the  present  case. 

[792]  Channell  Serjt  (with  whom  was  Pi^tt),  in  support  of  the  rule.  A  men 
acknowlednnent  would  require  no  stamp.  Neither  would  an  agreement,  which  gave 
no  right  which  the  parties  did  not  p(»ses8  before.  But  this  is  an  agreement  era- 
ferring  new  rights ;  and  it,  therefore,  requires  a  stamp.  [Tindal  C.  J.  If  it  is  an 
agreement,  is  it  any  thing  more  than  an  agreement  on  the  part  of  the  tenant  to  allov 
the  landlord  to  avail  himself  of  his  legal  rights  1  How  can  we  know,  whether  the 
subject-matter  of  such  an  agreement  is  of  the  value  of  201.  ?]  In  MaXlett  v.  Hutchautm 
(7  B.  &  C.  639,  1  Mann.  &  Ryl.  522)  the  first  part  of  the  paper  which  was  received  in 
evidence,  was  merely  an  acknowledgment ;  and  the  remainder,  though  called  an  agree- 
ment^ contained  nothing  but  what  the  law  would  have  implied.  Here,  it  must  be 
taken  that  but  for  the  agreement,  the  landlord  would  have  had  no  right  to  re-enter. 
[Undal  0.  J.  Do  you  say  that  an  action  of  trespass,  or  an  action  for  a  vexatiatf 
distress,  would  have  lain  1]  It  is  not  materifd  whether  the  tenant's  action  voold  have 
been  an  action  of  trespass,  or  whether  his  remedy  would  have  been  by  an  action  fw  a 
vexatious  distress  would  have  lain,  if  the  landlord  had  entered  without  some  nidi 
arrangement  as  is  contained  in  this  memorandum.  Here,  the  landlord  takes,  by  the 
consent  of  the  tenant,  the  power  of  doing  that  which  without  such  consent  he  coald 
not  lawfully  have  done.  He  purchases  an  indemnity  against  either  an  actim  of 
trespass,  or  an  action  on  the  case.  [Coltman  J.  Does  not  a  contract  arise  out  of  the 
independent  fact  of  the  withdrawing  of  the  distress  at  the  request  of  the  defendant  (^)1] 
It  is  submitted  that  it  does. 

[793]  If  the  memorandum  gives  the  plaintiff  larger  powers  than  he  would  bare 
had  without  it,  it  is  incumbent  on  the  defendant  to  shew  that  the  suliject  matter  of 
the  a^«ement  is  below  201.   Sheppard  v.  Wheble  (8  Garr.  &  P.  534). 

llMDAL  0.  J.   I  am  of  opinion  that  the  memorandum  in  question  does  not  amoont 

{b)  By  the  memorandum  the  plaintiff  agrees  to  give  time  for  t^e  payment  of  the 
rent  until  the  1st  of  February.  No  consideration  for  this  forbearance  appews  on  the 
face  of  the  instrument,  if  the  plaintiff  acquired  no  now  right  under  it  The  securitr 
given  for  the  rent  would  however  be  a  sufficient  consideration  for  such  f orbearanoe ; 
and,  though  dehors  the  instrument,  it  would  be  available  to  support  the  promise  to 
forbear. 

lu  this  view  of  the  case  the  instrument  would  appear  to  require  an  agreaneot 
stamp,  supposing  "the  matter  thereof  to  he  of  the  value  (A  201.  or  upvaida."  TiAt 
infra,  note  (b). 
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to  s  contisott  but  is  merely  a  licence  or  authority  to  enter.  There  is  notiiing  which 
tiie  party  oontracts  to  do  or  to  pay.  It  is  therefore  not  an  agreement,  within  Uie 
55  a  3,  c.  184,  Sched.  Part  I. 

But  supposing  it  to  be  an  agreement,  it  by  no  means  appears  to  be  an  agreement, 
tlte  matter  whereof  amounts  to  201.  ;  and  Lord  Teaderden  has  held  that  it  lies  on  the 
pirty  who  takes  the  objection  that  the  instrument  is  not  stamped,  to  shew  that  there 
us  subject  matter  of  the  agreement  amountiDg  to  201.,  it  being  a  condition  in  the 
euding  part  of  tiie  scfaed^e  itself,  and  not  a  qualification  l^ught  in  b^  way  of 
exception  or  proviso,  or  appearing  in  the  form  of  an  exemption.  And,  assuming  this  to 
be  ao  agreement,  neither  the  amount  of  rent  nor  the  value  of  the  goods  distrained  is 
die  subject  matter  of  the  a^;reemen^  but  the  indemnity  against  an  adaon  for  a  second 
entry;  the  value  oi  whisk  indemnity  may  be  very  small This  ease  comes  within 
the  iffincipte  oi  the  cases  of  oontracts  to  carry  goods,*  in  which  the  value  of  t^e  safe 
csnisge,  and  not  the  value  of  the  goods,  la  [794]  considered  to  be  the  subject  matter 
of  the  contract ;  Laiham  v.  RviUy  (Ryan  &  Moo.  13). 

CoLTHAN  J.  The  only  thing  which  the  memorandum  professes  to  give  to  the 
plaintifi*,  is,  a  power  to  re-enter  upon  non-payment  of  the  rent  on  the  1st  of  February, 
in  consideration  of  his  withdrawing  from  possession  ;  a  power  which  he  was  by  law 
entitled  to  exercise,  without  any  consent  on  the  part  of  the  defendant  {h)\ 

Ebskink  J.  I  am  also  of  opinion  that  this  rule  must  be  discharged.  The  memo* 
nodum  app^ra  to  amount  to  nothing  more  than  a  licence  to  re-enter  and  to  take  a 
diitresB,  tne  immediate  enforcement  of  the  right  of  distress  being  relinquished  by  the 
ludkvd  at  the  request  of  the  tenant,  ^ough  a  contract  might  be  raised  upon  this 
memnandam,  namely,  an  undertaking  on  the  part  of  the  tenant  not  to  bring  ui  action 
d  tnspus  for  the  re-entry,  the  same  objection  might  be  raised  in  every  case  of  leave 
and  licence ;  as  it  might  be  said  that  the  leave  aud  licence  amounted  to  an  agreement, 
OD  the  part  of  the  licensor,  not  to  sue  the  licensee. 

Cresswkll  J.  conournd. 

itule  diachai^ed  (c). 


[706]  Do8  DKH.  Simpson  v.  Hall.  April  24,  1843. 

that  it  is  competent  to  a  judge  at  nisi  prius  to  amend  the  declaration,  &c.  in 
ejectment  by  altering  the  date  of  the  demise  which  was  subsequent  to  that  On  which 

the  right  of  entry  accrued,  but  was  a  day  which  had  not  arrived  when  the  action 
was  brought,  and  when  it  was  tried,  to  an  earlier  date  without  any  thing  to  amend 
by  beyond  the  necessity  of  the  amendment  to  the  maintenance  of  the  plaintiffs 
right  of  action. — The  regular  service  of  a  notice  to  quit  was  held  to  have  been 
[ffoperly  inferred  from  the  circumstance  of  the  tenant's  speaking  about  "the  notice 
to  quit  which  he  had  received,"  and  engaging  a  valuer  to  n£ie  his  rights  as  an 
outgoing  tenant 

Ejectment 

At  the  trial  before  Parke  R  at  the  last  assises  for  the  county  of  York,  t^e  first 
question  which  arose  was,  whether  a  tenancy  which  had  subsisted  between  the  lessor 
d  the  phuDlaff  and  the  defendant^  had  been  determined. 

A  notice  was  prepared  by  one  Burluid,  purporting  that  he,  Borland,  as  atttnmey 

(&)^  Qa»r^  whether  in  s  contract  to  give  time  for  the  payment  of  381.  lOs.,  "  the 
msttw  of  the  i^reement "  may  not  be  said  to  be  the  sum  agreed  to  be  forborne. 

(6)*  As  to  the  compromise  of  asi  unfounded  claim,  or  the  acquiescence  in  a  contested 
rigrn^  being  a  sufficient  consideration  for  an  express  promise,  see  Longridge  v.  DorvUle, 
5  R  &  Aid.  117;  2  Roll  Abr.  23,  pi.  28,  1  Vin.  Abr.  209,  pi.  28;  Fetm  v.  Lord 
Maaare,  1  Ves.  sen.  444,  450 ;  Gr^h  v.  SheffUld,  1  Eden,  73,  76 ;  Lofis  v.  Hudaon, 
2  Mann.  &  R  481 ;  IFilkinsan  v.  Byers,  1  A.  &  E.  106,  3  N.  &  M.  853  ;  Home  v.  Booth, 
Mte,  vol  iii.  p.  709 ;  2  Wms.  Saund.  137  e.  note  (b). 

(c)  And  tee  Doe  V.  Avis,  at  Nisi  Prius,  Chitt  Stat  964.  In  that  case  Lord 
Tenterden  G.  J.  said,  "  The  words  of  the  act  are  so  ambiguous  that  the  party  object- 
ing ought  to  make  out  the  affirmative." 

As  to  the  admissibility  of  an  unstamped  document  in  evidence  for  collateral 
inrpOBe8,vide  supra,  791;  kav^nsv.  JFaare,  Z  K  &  C.  690;  5D.  &R.  612. 
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for  Simpson,  required  the  defmdant  to  quit  on  t^e  6th  of  April  1S42.  A  duidicate 
of  thia  notice  was  delivered  to  a  party  to  be  served,  but  the  service  itself  oould  not  be 
proved.   It  was  however  shewn  that  on  the  28th  of  March  the  defendant  called  on 

the  landlord's  attorney,  and  spoke  to  him  respecting  the  notice ;  and  that  the  defen- 
dant applied  to  a  valuer  to  value  his  rights  as  outgoing  tenant  It  was  objected  tlwt 
this  evidence  was  insufficient  to  entitle  the  plaintin  to  nave  the  duplicate  kept  by  the 
attorney  read. 

The  objection  was  overruled,  and  the  duplicate  notice  was  read  in  evidence. 

Parke  B.  having  pointed  out  to  the  counsel  that  the  demise  was  laid  on  the 
30th  of  May  in  the  sixth  year  of  Queen  Victoria,  a  day  which  had  not  arrived,  it  was 
contended  on  the  part  of  the  defendant,  that  the  plaintiff  ought  to  be  nonsuited  (a). 
The  learned  judge  re-[796]-fused  to  direct  a  nonsuit  to  be  entered,  and  ordered  tjie 
declaration,  issue,  and  record  to  be  amended  by  inserting  ihe  word  "  fifth  instead  of 
"  sixth  "  I  and  a  verdict  was  returned  for  the  plaintaff. 

Channell  Serjt  moved  for  a  new  trial  on  the  ground  that  the  learned  judge  had  no 
power  to  make  the  amendment,  and  that  there  was  no  sufficient  evidence  of  a  valid 
notice  to  quit. 

In  Doe  d.  Edwards  v.  Leach  (ante,  vol.  iii.  229 ;  3  Scott,  N.  R  509 ;  9  DowL  P.  C.  877), 
which  will  perhaps  be  relied  on  as  a  case  in  which  an  amendment  was  allowed  to  be 
made  in  the  day  of  the  demise,  there  was  something  to  funend  by ;  as  the  lease,  giving 
the  right  of  re-entry,  was  produced  (b).  Here,  there  was  nothing  ^97]  to  amend  bv. 
To  give  the  power  to  amend,  there  should  be  some  variance  apparent  upon  the  produc- 
tion of  the  evidence.   [Tindal  G.  J.    Sui^Kising  no  amendment  to  have  been  made, 

(a)  By  the  consent  rule,  the  defendant  is  required  and  undertakes  to  confess  the 
"lease"  i.e.  the  demise  of  the  tenements  mentioned  in  the  deelaratiim,  and  to  inaiBt 
upon  title  only.  By  the  latter  part  of  the  rule  must,  it  is  conceived,  be  understood 
absence  of  proof  of  title  in  the  lessor  of  the  pWntifF ;  the  defendant  not  being  bonnd 
to  set  up  any  title  either  in  himself  or  in  a  third  person,  until  the  plaintaff  has  made 
out  a  prim&  facie  title  in  his  lessor,  such  as,  if  unanswered,  would  shew  a  right  of 
possession  in  the  lessor  of  the  plaintiff  at  the  time  of  the  making  of  the  demise.  The 
penalty  expressed  in  the  rule  attaches  only  where  the  defendant  refuses  to  make  the 
confession.  Here,  he  confesses  the  demise,  &c.  as  laid,  but,  without  nusing  any  questioi 
of  title,  he  denies  the  existence  of  a  right  of  action  ;  he  therefore  does  not  insist  upon 
title  only ;  but,  admitting  the  title  to  be  in  the  lessor  of  the  plaintiff,  the  defemunt 
contends  that  a  demise  declared  upon  as  already  made,  and  therefore,  in  effect,  aU^ed 
to  have  been  made  before  action  brought,  though  without  a  date,  or,  what  is  tiie  aim 
thing,  with  an  impossible  date,  is  not»  with  the  also  confessed  entry  and  ouster,  suffidoit 
to  support  the  action. 

Quaere,  whether  an  attachment  would  lie  against  a  party,  who,  having  confessed  lease 
entry  and  ouster,  raised,  and  succeeded  upon,  an  objection  unconnected  with  any  matter 
of  title,  in  contravention  of  his  undertaking  to  insist  upon  title  only. 

(b)  The  statute  (3  &  4  W.  4,  c.  42),  s.  23,  after  reciting  "  that  great  expense  is  often 
incurred,  and  delay  or  failure  of  justice  takes  place  at  trials,  by  reason  of  variances,  u 
to  some  particular  or  particulars  between  the  proof  and  the  record,  or  setting  fwth  on 
the  record  or  document  on  which  the  trial  is  had,  of  contracts,  customs,  prescriptitms, 
names,  and  other  matters  or  circumstances,  not  material  to  the  merits  of  the  case,  and 
by  the  misstatement  of  which  the  opposite  part^  cannot  have  been  prejudiced,  and  the 
same  cannot^  in  any  case,  be  amended  at  the  trial,  except  whed  the  Tmance  is  between 
any  matter  in  writing  or  in  print  produced  in  evidence  and  the  record, — enacts,  that  it 
shall  he  lawful  for  any  court  of  record  holding  plea  in  civil  actions,  and  any  judge 
sitting  at  nisi  prius,  if  such  court  or  judge  shall  see  fit  so  to  do,  to  cause  the  record, 
writ,  or  document,  on  which  any  trial  may  be  pending  before  any  such  court  or  judge, 
in  any  civil  action,  or  in  any  information  in  the  nature  of  a  quo  warranto,  or  proceedings 
on  a  mandamus,  when  any  variance  shall  appear  between  the  proof  and  the  recital,  or 
setting  forth,  on  the  record,  writ  or  document  on  which  the  trial  is  proceeding,  of  any 
contract,  custom,  prescription,  name,  or  other  matter,  in  any  particular  or  particaUn, 
— in  the  judgment  of  such  court  or  judge  not  material  to  the  merits  of  the  case,  sad 
by  which  the  opposite  party  cannot  have  been  prejudiced  in  the  conduct  of  his  action, 
prosecution,  or  defence, — to  be  forthwith  amended  by  some  officer  of  the  court 
or  otherwise,  both  in  the  part  of  the  {headings  where  such  variance  occurs,  and  m 
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eould  the  absence  of  a  date  to  the  demise  have  been  a  jocund  of  nonsuit  (]  The  defen- 
daut  asks  only  for  a  new  triaL  To  this  he  is  enfcitlod  if  the  judge  had  no  power  to 
make  the  ameDdment  In  a  case  before  Cdbnan  J.,  that  learned  judge  refused  to 
Older  a  similu'  amendment)  saying,  tliat  either  he  had  no  power  to  amend,  or,  if  he 
hid,  it  was  not  a  case  in  whicli  an  amendment  ought  to  be  allowed.  (To  this  statement 
that  learned  judge  assented.) 

But  supposing  this  to  be  a  case  in  which  an  amendment  could  be  properly  made^ 
there  was  no  evidence  to  support  the  declaration.  [Cktltman  J.  The  right  of  entry 
IukI  accrued  at  the  expiration  of  the  notice.] 

[798]  TiNDAL  C.  J.,  on  a  subsequent  day,  said,  it  appears  from  Mr.  Baron  Parke's 
not^  that  the  duplicate  notice  to  quit,  which  was  read  in  evidence,  contained  the 
proper  day  for  the  determination  of  the  demise,  and  that  after  the  period  at  which 
tba  notice  was  supposed  to  have  been  delivered,  the  defendant  acknowledged  to  the 
agent  of  the  landlord,  that  be  had  received  notice  to  quit  The  instrument,  therefore, 
WIS  prqierly  admitted  in  evidence ;  and  we  think  that  it  gave  sufficient  notice  to  the 
defendant  to  determine  the  tenancy.  Consequently  there  is  no  ground  for  granting  a 
new  trial,  as  upon  a  verdict  against  evidence. 

Witii  respect  to  the  question  of  amendment,  we  think  that  the  amendment  was 
{Htnwrly  made.  It  was  a  stronger  measure  in  Doe  dem.  Edwards  v.  L&ich  to  amend  the 
declaration  by  inserting  one  possible  day  instead  of  another  which  was  equally  possible, 
than  here,  to  substitute  a  possible  for  an  impossible  day. 

Role  refused. 

Memoranda. 

Xathuuel  Kchard  Clarke,  of  the  Middle  Temple,  Esq.,  and  afterwards  John 
Bmaid  Byles,  of  the  Inner  Temple,  E^.,  having  received  writs,  issued  in  Hilary 
vacation  pursuant  to  6  G.  4,  c.  95,  commanding  them  to  take  upon  themselves  the 
state  and  dignity  of  a  Serjeant-at-law,  severally  api)eared  before  the  Lord  Chancellor 
St  Lincoln's  Inn,  and  taking  the  oaths  usuidly  administered  to  persons  called  to  that 
dtfpree  and  office,  became  Serjeants^t-law  sworn,  agreeably  to  the  provisions  of  the  act, 
The  former  gave  rings,  with  the  motto,  *'  Sapiens  qui  assiduus ; "  the  latter,  with  the 
motto,  "  Metuit  secundis." — In  the  same  vacation  Mr.  Serjt.  Wrangham  received  a 
patent  of  preoedence  to  rank  after  Loftus  T.  Wigram,  Esq.,  Q.  C. 

every  other  part  of  the  pleadings  which  it  may  become  necessary  to  amend,  on  such 
tenna,  &c." 

In  Doe  dem.  Edwards  v.  Leach  the  provision  for  re-entry, — the  potential  right  of  the 
landlord  to  nninter, — appeared  upon  the  face  of  the  lease ;  but  the  actual  right  of 
rfr«ntey  was  the  result  of  the  clause  d  re-entry  in  the  lease,  coupled  with  the  act  or 
de&uit  done  or  committed  by  the  tenant.  See  Jones  v.  Fcp«t  1  Saund.  37,  38.  It 
appears  to  be  immatni^  with  reference  to  the  power  oi  amendment,  whether  the 
i^t  of  re-entry  accrues  from  an  act  done  or  default  made,  in  contravention  oi  a 
vrittoi  contract,  or  from  any  other  act  or  default 
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CASES  ARGUED  and  DETERMINED  in  the  COURT 
of  COMMON  PLEAS.    By  JAMES  MANNING. 

Serjeant  at  Law,  and  T.  C.  GRANGER,  of  the 
Inner  Temple,  Esquire,  Barrister  at  Law.  Vol.  VL 
From  Trinity  Term,  1843,  to  Hilary  Term,  1844, 
both  inclusive.    London,  1845. 


[1]  Cases  Arouxd  and  Dbterhined  im  the  Court  op  Common  Pleas,  is 
TsasiTY  Tebm,  in  the  Sixth  Year  of  the  Keion  of  Victoria. 

The  judges  who  usually  sat  in  banco  during  this  term  were,  Tindal  Lord  C  J., 
Coltman  J.,  Maule  J.,  Creaswell  J. 

Gboboe  Bedford  Pim  and  Thouas  Rooeks  v.  Joseph  Beid  and  Oihebs. 

May  26,  27,  1843. 

[S.  C.  6  Scott,  N.  B.  982 ;  12  L.  J.  C.  P.  299.    Distinguished,  SUlem  v.  Thornton,  1854, 
3  £1.  &  BL  886.   See  Stokes  v.  Cox,  1856,  1  H.  &  N.  633.] 

The  plaintiffs  effected  a  policy  of  insnranoe  against  fire,  subject  (inter  alia)  to 
following  condition  :  "  In  the  insuruioe  of  goods,  &c  the  building  or  place  in  which 
the  same  are  deposited  is  to  be  described,  the  quantity  and  description  of  such  goods, 
also  whether  any  hazardous  trade  is  carried  on,  or  any  hazardous  articles  deposited, 
therein ;  and  if  any  person  shall  insure  his  goods  or  buildings,  and  shall  cause  Um 
same  to  be  described  otherwise  than  t^ey  reaUy  are,  to  the  prejudice  of  t^e  company, 
or  shall  misrepresent  or  omit  to  communioate  any  circumstance  which  is  malerial 
to  be  made  known  to  the  oompany,  in  order  to  enable  them  to  judge  <^  the  risk 
they  have  undertahen,  or  are  required  to  undertake,  such  insurance  shall  be  of  do 
force. — Held,  that  this  condition  was  to  be  referred  to  the  time  when  the  |Kdief 
was  effected,  and  that,  in  the  absence  of  fraud,  neither  by  the  general  law  uS  vatni- 
ance  nor  by  such  condition,  was  the  policy  avoided  by  the  circumstance  that,  subse- 
quently to  the  effecting  of  the  policy,  a  more  hazardous  trade  had,  without  notice 
to  the  company,  been  carried  on  upon  the  premises. — Upon  an  issue  taken  on  a  plea 
traversing  an  allegation  in  a  declaration  that  a  specification  of  the  particulars  of  a 
loss  by  fire  had  been  delivered  by  the  assured  to  the  assurers,  agreeable  to  a  condi- 
tion to  that  effect  contained  in  the  policy  of  insurance,  it  was  held  at  nin  prios 
t^t  the  allegation  was  supported  by  evidence  of  a  correspondence  from  which  the 
jury  might  infer  that  the  assurers  had  dispensed  with  the  performanoe  of  such 
condition. — Held,  that  is  too  late  for  a  defendant  to  move  for  a  new  trial  aftor 
judgment  for  the  pluntiff  non  obstante  veredicta — Where  a  cause  went  down  to 
trial  with  seven  issues,  as  to  two  of  which  (going  to  the  whole  cause  of  actira)  the 
jury  found  a  verdict  for  the  defendants,  and  as  to  the  other  five,  for  the  pjaiotiib 
without  assessing  damages;  and  the  plaintiffs  obtained  judgment  non  obstante 
veredicto  upon  the  two  issues  found  for  the  defendants,  the  court  discharged,  with 
costs,  a  rule  obtained  by  the  plaintiffs  for  issuing  a  writ  of  inquiry  to  assess  damages, 
leaving  it  to  the  plaintiffs  to  issue  such  writ  at  their  own  peril. — Qusre,  whether  a 
general  allegation  in  a  declaration  that  A.  and  B.  (t^e  plaintiffii)  were  interested 
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in  the  property  insured,  is  supported  by  proof  that  A.  vas  mortgagor  and  B. 
mortgagee  of  Uie  prenuses. 

Assumpsit  on  a  policy  of  insurance  against  fire.  The  first  count  of  the  declaration 
Bet  out  the  policy,  dated  the  12th  of  November  1840,  which  recited  that  [2]  the 
pUintiffs  had  paid  the  sum  of  71.  lOs.  to  the  Imperial  Insurance  Company  as  a  premium 
for  the  insurance  to  the  29th  day  of  September  1S41,  on  the  property  described  in  the 
policy,  viz.  "  On  their  papei^machine,  stuff-chest,  and  all  gear-work  communicating, 
Hanto  belonging,  including  fixtures  in  the  machine-house  marked  G  in  surveyors 
report^  including  SOL  on  a  small  engine-yard,  the  sum  of  5001. ;  on  a  steam-engine  in 
engine-house  B,  the  sum  of  1501,  and  on  tioree  paper«ngines ;  fly-wheel,  with  machinery 
beuHtging  thereto,  including  fixtiuvs  in  a  mill-house  marked  A,  the  sum  qi  350L ;  in 
the  whole  amounting  to  10001. ; "  it  was  by  the  policy  declared  that  from  the  8th  of 
October  1840,  and  so  long  as  the  said  assured  should  duly  pay,  or  cause  to  be  paid, 
tlie  said  premium  to  the  said  company,  and  the  acting  directors  of  the  said  company 
for  the  time  being  should  agree  to  accept  the  same,  the  [3]  capital  stock  or  funds  of 
the  company  should  be  subject  and  liable  to  pay  to  the  assured  all  damage  and  loss 
which  they  should  suffer  by  fire  on  the  property  mentioned  in  the  policy,  not  exceeding 
10001.,  aocording  to  ihe  tenor  of  their  printed  prc^Kwals  and  oonaitions  aooompanying 
tiie  policy. 

The  declaration  then  set  out  the  proposals  and  conditions  accompanying  the  policy ; 
Uk  principal  <^  which  were  as  follows : — 

First  Persons  desirous  to  make  insurance  on  buildings,  are  to  deliver  into  the 
td^ce  following  partacnlars, — viz.  of  what  materials  the  walls  and  roof  of  each 
boitding  intended  to  be  insured,  are  composed — where  situated — whether  the  same 
are  occupied  as  shops  or  how  otherwise ;  also  whether  adjoining  to,  or  in  the  risk  of, 
any  building  or  place  in  which  any  hazardous  trade  is  carried  on.  Houses  not  duly 
separated  by  party-walls  are  deemed  brick  and  timber.  All  manufactories  which 
contain  furnaces,  ^Ins,  stoves,  coakels,  or  ovens,  or  otherwise  use  fire-heat,  are  charge- 
able at  additional  rates. 

For  the  insurance  of  premises  which  contain  any  steam-engine,  stove,  coakel,  kiln, 
or  other  implement^  in  or  by  which  heat  is  produced  (common  fire-places  excepted), 
the  construction  and  circumstances  of  the  same  must  be  particularly  described  at  the 
time  of  effecting  the  insurance,  or,  if  subsequently  introduced,  due  notice  must  be 
giren  to  the  company,  and  the  same  allowed  them ;  otherwise  the  policy  will  be 
void ;  or  if  more  than  one  <^uarter  hundred  weight  of  gunpowder  shall  be  deposited 
it  any  one  time  in  any  premises,  on  or  in  which  an  insurance  is  effected,  such  insurance 
shall  be  void.  In  the  insurance  of  goods,  wares,  or  merchandize,  the  building  or  place 
in  which  the  same  are  deposited  is  to  be  described ;  the  quantity  and  description  of 
Boch  goods  ;  also  whether  aay  hazardous  trade  is  carried  on,  or  any  hazardous  articles 
deposited,  therein.  And  if  any  person  or  persons  shall  insure  his  or  their  buildings 
or  [43  goods,  and  shall  cause  the  same  to  be  described  otherwise  than  they  really  are, 
to  ihe  prejudice  of  the  company,  or  shall  misrepresent,  or  omit  to  communicate,  any 
dreumstuice  which  is  material  to  be  made  known  to  the  company,  in  order  to  enable 
them  to  judge  of  the  risk  they  have  undertaken  or  are  required  to  undai»^  such 
innirance  shall  be  of  no  force. 

Third.  No  loss  or  damage  by  fire  occasioned  by  invasion,  foreign  enemy,  civil 
eommotion,  or  any  military  or  usurped  power  whatevw,  shall  be  made  good ;  neither 
will  company  be  answerable  for  loss  or  damage  on  stock  of  any  kind  occasioned 
by  the  misapplication  of  fire-heat,  while  under  process  of  manufacture,  or  for  loss  or 
damage  by  explosion  of  any  kind. 

Fourth.  Persons  insuring  property  at  this  office  must  give  notice  of  any  other 
insurance  made  by  them  or  on  their  behalf,  on  the  same  property,  whether  such  other 
insurance  shall  be  made  previously,  or  subsequently,  to  that  which  is  made  at  this 
office ;  and  such  other  insurance  is  to  be  indorsed  on  the  policies  subscribed  on  behalf 
of  this  company,  and  entered  at  their  office,  otherwise  this  company  will  not  hold 
thenuelves  liable  to  nay  in  case  of  loss;  and  after  such  indorsement  is  made,  this 
onapany  wUI  pay  their  ratable  proportion  of  any  loss  or  damage  by  fire  subsequently 
rastuned. 

Sixth.  Upon  the  death  of  any  person  insured  sA  this  office,  thb  policy  and  interest 
theran  may  be  continued  to  the  heir,  executor^  or  administeator  respectively ,'or  be 
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transferred  to  the  person  who  shall,  upon  such  death,  be  entitled  to  the  firoper^ 
insured,  provided  such  heir,  &c.,  do  procure  his  or  her  interest  tiierein,  to  be  indotwd 
on  the  policy  at  the  office  of  this  company. 

That  persons  changing  their  dwelling-houses,  shops,  or  warehouses  may  presenre 
the  benefit  of  their  policies  if  the  nature  and  circumstances  of  the  risk  insured  be  [S] 
not  altered ;  but  in  all  such  cases  the  policy  is  not  to  be  considered  aa  remaining  in 
force,  until  due  notice  of  the  removal  or  alteration  be  given  at  the  office  of  the  oomfiany, 
and  the  same  be  allowed  by  indorsement  to  be  made  by  the  authority  of  the  oompaay 
on  the  policy. 

Seventh.  All  persons  insured  by  this  company  who  shall  sustain  any  loss  or 
damage  by  fire,  are  forthwith  (a)  to  give  notice  thereof  to  the  company  at  their 
principal  office  in  London,  and  as  soon  as  possible  afterwards  are  to  deliver  in  m 
particular  an  account  of  their  loss  or  damage  as  the  nature  of  the  case  will  admit  of, 
and  shall  make  proof  of  the  same  by  their  oath  or  affirmation,  and  produce  such  other 
evidence  as  the  directors  of  this  company  may  reasonably  require,  and,  untal  such 
affidavit,  affirmation,  and  account  are  produced,  the  amount  of  such  loss  or  any  p«t 
thereof  shall  not  be  payable  or  recoverable ;  and  if  there  appear  any  frand  in  the  cUim 
made  to  such  loss,  or  false  swearing  or  affirming  in  support  thereof,  the  claimant  shall 
forfeit  his  claim  to  payment  thereof  by  virtue  of  his  policy. 

The  declaration  then  averred  that  the  defendants  were  members  and  the  acting 
directors  of  the  company ;  that  they  subscribed  the  policy ;  that  the  plaintiff  paid  the 
premium  and  stamp  duty  on  the  policy ;  that  the  defendants  promised  the  plaintilli 
that  all  things  in  the  policy  of  insurance,  proposals  and  conditions,  on  the  part  <A  the 
company  to  be  performed  and  fulfilled,  should  be  performed  and  fulfilled;  that  the 
plaintifl^  caused  the  buildings,  and  the  quality  and  description  of  the  property  Affrin 
to  be  truly  described  in  the  policy,  and  did  not  misrepresent,  or  omit  to  communiett^ 
any  circumstance  which  then  was  material  to  be  made  known  to  the  company  in  order 
to  enable  them  to  judge  of  the  risk  so  by  them  undertaken  as  aforesaid  ;  that  a  certain 
other  insurance  for  lOOOl.  had  been  made  in  another  office,  to  wit,  &c,  and  that  the 
plaintiffs  gave  notice  [6]  thereof  to  the  first  mentioned  company,  who  indorsed  the 
same  on  the  first  mentioned  policy.  The  declaration  then  alleged  compliance,  on  the 
part  of  the  plaintiffs,  with  other  conditions  in  the  policy  (which  are  omitted  as  not 
material  to  the  question  discussed) ;  that  at  the  time  of  the  making  of  the  policy,  and 
from  thence  until  and  at  the  time  when  the  property  was  destroyed  by  fire  as  therein 
mentioned,  the  plaintiffs  were  interested  in  the  assured  property  to  the  amount  of  all 
the  moneys  insured  therein,  to  wit,  20001.,  that  is  to  say,  in  each  of  the  items  so 
insured  in  double  the  amount  of  the  proportion  of  the  sum  of  10001.  so  by  the  pt^icy 
insured  on  the  same,  and  that  the  value  thereof  was,  &c  It  then  stated  the  destrnctkn 
of  the  premises  by  fire  upon  the  19th  of  June  1841  ;  that  the  plaintiffs  forthwith  gave 
account  of  such  loss  and  damage  to  the  company,  and  did  also  deliver  to  the  company 
as  soon  as  possible  afterwards,  to  wit,  on,  &c.,  as  particular  an  account  in  writing  of 
their  said  loss  and  damage  as  the  nature  of  the  case  would  admit,  and  then  made  [ffoof 
of  the  same  by  their  affirmation.  Breach :  that  the  defendants  had  not  paid  their 
ratable  proportion  or  reinstated  the  property. 

There  was  a  second  connt  for  money  had  and  received.    Damages,  20001. 

Pleas  :  First :  non  assumpsit ;  secondly  (to  the  first  count),  that  the  plaintifis  wtx9 
not  interested,  modo  et  formft ;  thirdly  (to  the  same),  that  they  did  not,  after  the  loss, 
give  notice  of  such  loss  modo  et  form& ;  fourthly  (to  the  same),  tiiat  they  did  not,  as 
soon  as  possible  after  the  loss,  or  after  giving  notice  of  such  loss,  deliver  in  a  ^artieulir 
account  in  writing  of  their  loss,  modo  et  formi.  Upon  each  of  these  pleas  issue  was 
joined. 

Fifthly  (to  the  same),  that  before  and  at  the  time  of  effecting  the  policy,  Ac,  a 
certain  implement,  other  than  a  common  fire-place,  and  in  and  by  which  implement 
heat  was  produced,  to  wit,  a  furnace,  had  been  intro-[73-duced  into,  and  fixed  upon, 
the  premises  wherein  the  said  loss  and  damage  happened,  for  the  purpose  of  being 
used  therein,  and  at  the  time  of  the  plaintiffs  proposing  to  effect  the  insurance,  and 
from  thence,  &c.,  was  used  therein,  with  the  pnrity  and  by  the  sufferance  of  the 
plaintiff ;  that  this  was  a  circumstance  material  to  be  made  known  to  the  comnany,  in 
order  to  enable  them  to  judge  of  the  risk  they  were  required  by  tiie  proposea  ywf 

(a)  As  to  this  word  forthwith  see  Oraee  v.  Clindt,  4  Q.  R  606,  610. 
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to  undertake  ;  nevertheless,  the  .plaintiffs  did  not  communicato  the  fact  to  the  company, 
and  the  policy  was  effected  without  any  knowledge  by  the  defendants  or  the  company 
of  the  fact ;  whereby  the  policy  became  void.  Verification. 

Sixthly  (to  the  same),  that  before  and  at  the  time  of  the  making  of  the  policy  and 
effecting  of  the  insurance  the  plaintifTs  carried  on  upon  the  premises,  wherein,  &o.,  the 
busiDess  of  paper  makers,  and  used  the  said  premises  as  and  for  a  paper  inanufaotory, 
whereof  the  plaintiffs,  at  the  time  of  the  effecting  the  said  insurance,  gave  notice  to 
the  company ;  and  that  afterwards  and  before  the  &tj^ning  of  the  said  loss  or  damage, 
to  wit,  on  the  Ist  of  April  1841,  the  plaintaflk  duoontanued,  and  thence  until  ute 
hsppeoing  of  tiie  said  loss  or  damage  did  discontinue,  to  carry  on  the  said  buraness 
opoii  the  said  premises,  or  to  use  tne  same  as  or  for  such  manufactory  as  aforesaid. 
iW  thereupon  one  Henry  Butler,  by  the  sufferance  and  permission  of  the  plaintiffs, 
after  the  making  of  the  insurance,  and  before  the  happening,  &c.,  to  wit,  on,  &c.,  and 
from  thence  until  and  at  the  time  of  the  happening,  Arc,  carried  on,  in  and  upon  the 
premises  and  near  to  the  insured  property,  a  certain  hazardous  trade  not  carried  on 
therein  or  thereon  at  the  time  of  the  effecting  of  the  insurance,  to  wit,  the  trade  of  a 
desoer  and  dyer  of  cotton-waste,  for  the  purpose  of  making  cotton-wadding ;  whereby 
the  risk  of  the  insured  property  becoming  damaged  by  fire,  after  \JS]  the  effecting  of 
the  asid  insurance,  and  before  the  happening,  &c.,  became  greatly  increased  ;  that  the 
canying  on  of  the  said  hazardous  trade  in  and  upon  the  premises,  during  all  the  time 
aforeaaid  was  a  circumstance  mAterial  to  be  made  known  to  the  company,  in  order  to 
ensUe  them  to  judge  of  the  risk  they  had  so  undertaken,  as  in  tiie  first  count 
mentioned ;  but  that,  as  well  the  plaintiffs  as  the  said  Henry  Bntler,  at  all  times  until 
the  happening,  &c.,  omitted  to  communicate  the  same  to  the  company,  nor  had  the 
company  or  the  defendants,  at  any  time  before  the  happening,  &c.,  any  notice  or 
knowledge  that  the  said  hazardous  trade  was  so  carried  on  in  and  upon  the  premises, 
or  that  the  risk  was  so  increased  as  aforesaid.  And  further,  that,  by  means  of  the 
premises  in  this  plea  mentioned,  the  policy  and  insurance  became  void.  Verification. 

Seventhly  (to  the  same),  that  after  the  making  of  the  jx>licy,  &c.,  and  before  the 
happening,  &c.,  to  wit,  on,  &c.,  and  on  divers  otfaer  days,  &c.,  divers,  to  wit,  ten  tons 
of  cotton-waste  (being  respectively  hazardous  article  within  the  intent  and  meaning 
of  the  said  conditions)  were  deposited,  with  the  knowledge  and  consent  of  the  plaintiffs, 
in  and  upon  the  premises  wherein  the  said  loss  or  damage  happened,  and  remained 
sad  were  so  deposited,  therein,  at  the  time  of  the  happening,  &c.  That  the  depositing 
of  the  said  hazardous  articles  as  aforesaid,  greatly  increased  the  risk  of  the  insured 
property  being  damaged  by  fire,  and  was,  during  all  the  time  aforesaid,  a  circumstance 
material  to  be  made  known  to  the  company,  in  order  to  enable  them  to  judge  of  the 
risk  they  had  undertaken.  Nevertheless  the  plaintifis  did  not,  at  any  time,  com- 
municate the  said  circumstance  to  the  company,  nor  had  the  company  any  notice 
thereof  until  the  happening,  Hic ;  and  the  said  cotton-waste  remained  from  thence 
continually,  until  the  happening,  &c.,  upon  the  said  buildings,  with  [9]  the  knowledge 
and  consent  of  the  plaintiffs,  but  without  the  knowledge  or  consent  of  the  company ; 
whereby  and  by  means  of  which,  &c.,  the  risk  undertaken  by  the  company  was,  daring 
all  the  time  aforesaid,  increased.  Verification. 

Replication  to  the  fifth,  sixth,  and  seventh  pleas,  de  injnrift ;  whereupon  issue  was 
jcined. 

At  the  trial,  before  Tindal  C.  J.,  at  the  sittings  for  London  after  last  Hilary  term, 
the  following  facts  appeared  : — 

The  plaintiff  Pim,  in  November  1840,  carried  on  the  business  of  a  paper-maker 
upon  the  premises  in  question,  and  on  the  12th  of  that  month,  together  with 
the  other  plaintiff,  Rogers,  the  mortgage  of  the  premises,  effected  an  insurance 
tliereon  with  the  Imperial  Insurance  Company,  subject  to  the  conditions  set  forth  in 
fte  declaration.  About  four  months  after  the  making  of  the  policy,  Pim,  being  in 
<fifficult)es,  ceased  to  carry  on  the  trade  of  a  paper-im^er  upon  the  premises.  Soon 
aftenrards  Henry  Bntler,  Pim's  brotber-in-law,  came  upon  the  premises  with  his 
fsmfly, — ^it  did  not  appear  under  what  circumstances, — and  brought  a  lai^  quantity 
of  eotton-waste,  which  was  cleaned  and  dyed  there.  At  the  time  of  the  fire,  some  cl 
tlie  eotton-waste  was  in  the  mill ;  and  several  witnesses  proved  titat  it  is  a  material 
liable  to  spontaneous  ignition ;  and  it  appeared  that  insurance  offices  generally  decline 
to  insure  premises  where  it  is  kept  or  used.  There  was  however  no  evidence  to  shew 
how  the  fun  originated.   The  fact  of  the  cotton-waste  being  cleaned  and  dyed  upon 
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the  premises  had  not  been  communicated  to  the  company.  It  was  also  proved  that 
cotton-waste  is  used,  in  large  quantities,  in  the  manufacture  of  certain  sorts  of  p^wr. 

Upon  this  evidence  it  was  objected  by  Sir  T.  Wilde  and  Manning  Serjts.  and 
>inson,  for  the  defendants,  that  the  plainti£b  had  {ailed  to  establish  the  affina- 
[10]-ative  of  the  issue  taken  by  the  second  plea.  That  tiie  allegation  in  the  dedaratioii 
traversed  by  the  second  plea  was  that  the  plaintiffs  were  interested  in  the  property, 
which  in  law  amounted  to  an  allegation  of  a  joint  interest  (a) ;  whereas  the  interwt  at 
the  plaintiff  Pirn,  was  that  of  a  mortgagor,  and  the  interest  of  Sogers  was  that  of  a 
mortgagee.  It  was  answered  by  Sir  W.  FoUett  for  the  plaintiffs,  that  the  insnnnoe 
having  oeen  effected  by  both  Pim  and  Rogers,  they  were  properly  made  oo-daiotifig 
as  co-promisees,  and  that  any  interest  was  sufficient  to  satisfy  the  statute.  The  Lord 
Chief  Justice  upon  the  obiection  being  taken,  was  disposed  to  nonsuit  the  plainti£b, 
but  after  hearing  Sir  W.  FoUett,  his  lordship  held  that  tbe  description  of  the  interest 
was  sufficient ;  whereupon  a  bill  of  exception  was  tendered  on  behalf  of  the  defendantB. 

In  order  to  support  the  affirmative  of  t^e  third  and  fourth  issues,  t^e  [daintiffii 
gave  evidence  of  a  notice  of  loss,  and  shewed  that  afterwards  a  oorreepoiideiioe  took 
place  between  the  insunmce  office  and  the  plaintaffis,  which,  it  was  contended,  amounted 
to  a  dispensation  with  the  obligation  to  deliver  a  partictdar  aooount  of  die  loss. 

It  was  objected  for  the  defendants,  that  even  supposing  the  correspondence  to 
amount  to  a  waiver  of  the  condition,  which,  it  was  contended,  it  did  not,  still  Uie 
defendants  wore  entitled  to  a  verdict  upon  the  fourth  issue,  which  was  formally  taken 
upon  the  precise  alle^tiou  of  a  delivery  of  a  particular  account  of  the  loss,  as  required 
by  the  conditions,  aa  alleged  in  the  declaration,  and  as  traversed  by  tiie  fouitii  pka^ 
The  learned  judge  overruled  the  objection. 

Upon  the  sixth  and  seventh  pleas,  his  lordship  told  the  jury  that  tiie  qaestkm 
for  t^dir  consideration  were — first,  whether  Butler  came  upon  the  premises,  and  [11] 
cfuried  on  the  alleged  hazardous  trade  there,  by  the  sufferance  and  permissioa  of  die 
plaintifib ;  and,  secondly,  whether  the  trade  carried  on  by  him  was,  m  fact,  of  a  more 
haatrdous  descii^on  than  l^t  which  was  carried  on  by  the  plaintifEa  wpoa  tlie 
jH'emisea,  at  the  time  the  policy  was  effected. 

The  jury  returned  a  verdict  for  the  plaintiffs  upon  t^e  first  five  issuee,  and  far  the 
defendants  upon  the  sixth  and  seventh. 

Channell  Serjt.,  on  behalf  of  the  plaintiffs  in  Easter  term  (24th  April),  obtained  i 
rule  nisi  for  a  new  trial  (upon  the  ground  that  the  verdict  was  against  evidence),  or 
for  judgment  non  obstante  veredicto  on  the  sixth  and  seventh  issues,  or  for  a  venire 
de  novo.  In  support  of  the  second  branch  of  his  rule  he  contended,  that  the  condition 
in  the  policy  did  not  require  notice  of  any  alteration  in  the  risk  subsequent  to  the 
time  when  tbe  policy  was  effected,  and  during  the  current  year  over  which  it  extended. 
He  cited  Shaw  v.  Bobberds  (6  A.  &  E.  75,  1  N.  &  P.  279). 

Mining  Serjt.  (with  whom  was  F.  Bobinson)  now  shewed  cause.  It  may  be 
assumed,  upon  the  evidence,  that  the  plaintiff  VijOf  even  if  he  did  notezercaseaoootrDl 
over  the  business  curied  on  by  Butler  upon  the  premises,  at  least  knew  and  assrated 
to,  its  being  carried  on  there.  It  is  not  necessary  that  there  should  have  been  any 
specific  assent  to  that  effect ;  it  would  be  sufficient  if  Pim  knew,  or  had  the  means  ol 
knowing,  that  the  business  was  carried  on,  and  did  not  prevent  it.  In  1  RoU.  Abr. 
tit  Action  on  case  (B.)  (translated  in  1  Vin.  Abr.  tit  Actions  (B.)  for  fire),  there  are 
several  cases  collected  shewing  to  what  extent  a  party  was  liable  to  his  neighbour  at 
common  law,  [12]  before  the  stats.  6  Ann.  c.  31,  and  U  6.  3,  c  78,  for  an  injuiy 
by  fire ;  and  they  establish  that  if  the  fire  was  occasioned  by  the  act  of  a  party  who 
was  upon  the  premises  with  the  assent  or  knowledge  of  the  owner,  the  owner  was 
liable.  [Cresswell  J.  But  if  that  party  was  a  tenant)]  No  demise  to  Butler  was 
shewn  in  tUs  case ;  and  if  there  were  one,  it  was  a  fact  witiiin  the  knowled^  of  the 
plaintiffii  and  not  of  the  defendants.  If  a  party  dmise  without  any  restrietwn  as  to 
canying  on  a  noxious  or  dangerous  trade,  and  the  tenant  do  carry  on  such  a  trads^ 
the  huidloid  is  liable.  In  The  King  v.  Pedletf  (1  A.  &  K  822,  3  N.  &  M.  627),  it  ww 
held,  that  if  the  owner  of  land  let  a  building  which  requires  particular  care  to  pr«Tent 
the  occupation  from  being  a  nuisance,  and  the  nuisanoe  occurs  for  want  of  such  can 
aa  the  part  of  the  tenant,  t^e  owner  is  liable  to  an  indiotment  far  such  noiaaiioe. 

(a)  And  see  Edwards  v.  The  Bishop  of  ExeUr,  6  N.  C.  660. 
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[TtDdal  G.  J.  In  that  case  it  would  appear  that  the  buildings  complained  of  bad  been 
erected  by  Hbe  owner  himself  (b).] 

But  supposing  Butler  was  not  the  tenant  of  Pirn,  and  that  he  came  on  the  premises 
as  his  guest  or  merely  by  his  sufferance,  the  rule  laid  down  in  RoUe  clearly  applies. 
If  then  the  risk  was  changed,  with  the  knowledge  of  the  insured,  the  policy  was 
vitiated  under  the  last  clause  of  the  first  condition,  which  provides  that  "if  any 
person  insure  his  buildings,  and  shall  cause  [13]  the  same  to  be  described  otherwise 
than  as  they  really  are,  to  tiie  prejudice  of  the  company,  or  shall  misrepresent  or  omit 
to  communicate  any  circumstance  which  is  material  to  be  made  known  to  the  company, 
in  order  to  enable  them  to  judge  of  the  risk  they  have  undertaken,  or  are  required 
to  undertake,  such  insurance  shall  be  of  no  force ; "  which  must  mean  that  it  shall  be 
ywi  ab  initaa  [filaule  J.  Your  construction  would  amount  to  this :  that  if  a  policy 
vere  effected  for  a  year,  and  the  risk  remained  unchanged  for  eleven  months,  ai^ 
tiie  goods  were  then  damaged  by  fire,  and  afterwards  a  trade  were  carried  on  upon 
the  premises,  without  notice  to  the  insurance  company  before  the  expiration  of  the 
jear,  the  policy  would  be  avoided,  and  the  insured  could  not  recover  for  the  previous 
damage.]  That  might  or  might  not  be.  In  such  a  case  the  right  of  action  would 
have  vested  ;  and  it  may  be  that  the  policy  would  not  be  avoided  retrospectively ;  but 
it  is  sufficient  to  say  that  the  case  supposed  is  not  this  case.  [Maule  J.  The  pleas  do 
not  allege  that  a  reasonable  time  for  commxinicating  the  alteration  in  the  risk  had 
^psed  before  the  loss,  and  that  no  notice  was  given.]  It  would  have  been  more 
technical  to  have  inserted  such  an  allegation— but  it  is  mere  matter  of  form.  [Maule  J. 
It  seems  to  me  more  like  substance.  It  is  not  inconsistent  with  the  pleas  that  the 
pUbtafb  had  ta^n  all  diligent  means  to  communicate  the  alteration  in  the  risk,  but 
that  the  loss  occurred  before  they  could  do  so.]  Here,  the  words  "omit  to  com- 
municate "  in  the  declaration  and  the  pleas,  after  pleading  over  and  verdict,  must  be 
taken  in  the  same  sense.  [Maule  J.  To  omit  to  do  something,  has  reference  to  some- 
t^g  t^t  a  party  could  do ;  how  is  it  shewn  here  that  the  thing  could  be  done  1  The 
ODQ(Otaon  in  the  policy  is  not  that  the  insured  shall  communicate  the  alteration  in  the 
risk  before  loss.  But  the  defendants  take  a  particular  event,  which  is  not  [14] 
mentioned  in  the  condition,  and  say  that  the  plaintifib  did  not  communicate  before 
then.  The  allegation  in  the  j^leas  is  not  even  a  ^neral  allegation  of  omission  to 
communicate.]  The  term  "  omission  "  means  something  more  than  the  mere  not  doing 
an  act.  It  means  the  not  doing  something  which  the  party  ought  to  have  done,  aaa 
had  the  power  of  doing.  [Mauue  J.  It  seems  to  me  uiat  the  ul^ation  in  the  pleas 
is  the  same  as  if  the  defendants  had  said,  that  the  plaintiflb  did  not  communicate 
before  the  loss ;  and  t^ey  might  as  well  have  said  w&t  t^ey  did  not  communicate 
before  their  birthday,  or  the  fire  at  the  Royal  Exchange.]  The  reference  to  t^e  loss 
is  merely  for  the  purpose  of  shewing  that  it  happened  after  the  alteration  in  the  risk, 
and  the  omission  to  communicate  it.  [Tindal  C.  J.  Suppose  the  assured  had  given 
notice  to  the  company :  how  would  it  have  benefited  them  t  They  would  not  have 
set  people  to  watch  the  premises.]  It  might  have  had  this  effect ;  that  the  extra-risk 
having  been  incurred,  the  office  might  have  refused  to  renew  the  policy  at  the  lower 
rate  of  premium;  or  t^e  extra-risk  may  be  considered  as  resembling  a  deviation 
in  the  case  ctf  a  searpolicy,  in  which  case  even  notice  would  not  have  availed  the 
plaintafe 

At  any  rate  the  defanduits  will  be  entitled  to  a  new  trial  upon  the  fourth  issae. 
[Channell  Serjt  That  application  cannot  be  entertained  now;  Deacon  v.  Stodhart 
(ante,  vol.  ii.  p.  317,  2  Scott,  N.  R.  56?) ;  it  should  have  been  made  as  a  cross  motion 
wit^n  the  proper  t^me,  or  the  point  should  have  been  mentioned  when  the  present 
rule  was  obtained.    The  application  now  would  be  in  effect  a  cross-rule.]    Deacon  v. 

(ft)  This  would  be  so  according  to  the  marginal  note  of  that  casein  1  A.  &  E.  822  ; 
which  runs  thus :  If  the  owner  of  land  erect  a  building  which  is  a  nuisance,  or  of 
which  the  occupation  is  likely  to  produce  a  nuisance,  and  let  the  land,  he  is  liable  to 
an  indictment  for  such  nuiswce  being  continued  or  created  during  the  term." 

From  this  note,  what  is  above  suggested  by  the  Lord  Chief  Justice  would  appear 
to  be  a  necessary  inference ;  but,  from  the  case  itself,  as  stated  in  both  reports,  it  will 
he  seal  that  the  nuisance  complained  of  (common  necessary-houses)  had  been  constructed 
and  used  by  the  tenuits  oi  the  premises  before  the  time  at  which  the  defendant 
became  interested  in  tbe  property  by  purehasing  t^e  reversion. 
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Stodhari  was  decided  upon  the  rule  of  H.  2  W.  4,  rag.  I.  s.  65,  the  terms  of  vhidi 
were  not  adverted  to,  and  which  was  aupposed,  in  that  case,  to  apply  to  motuHu  fw 
nev  laials.  But  the  rule  speaks  expressly  of  the  less  or-p.6]-diiiary  case  of  motioiiB 
in  arrest  of  judgment,  and  lor  judgment  non  obstante  veredicto,  studiously  exdikHiig 
motions  for  new  trials  (a).  The  reason  why  a  motion  for  a  new  trial  must  be  made 
within  the  first  four  days  of  term  is,  that  the  successful  party  may  not  be  ddayed 
beyond  the  time  at  which  he  is  entitled  to  sign  judgment,  except  when  the  court  has 
reason  to  doubt  the  propriety  of  the  verdict.  That  reason  does  not  apply,  when  from 
some  cause,  the  party  is  otherwise  prevented  from  signing  judgment  Here,  however, 
the  plaintiffs  having  obtained  a  rule  in  which,  as  one  of  the  alternatives,  they  pray  lor 
a  new  trial,  the  defendants  are  at  liberty  to  urge  any  topic  shewing  which  oi  the 
several  alternatives,  embraced  by  the  motion,  the  court  ought,  under  all  the  drcuin- 
stances  of  the  case,  to  adopt  The  defendants  are  therefore  entitied,  under  the  present 
rule,  to  shew  that  there  ought  to  be  a  new  trial,  as  well  on  the  ground  of  misdirectini, 
as  because  the  finding  upon  the  fourth  issue  is  directiy  contrary  to  the  evidenoe ;  and, 
if  not,  the  court  will  grant  them  a  mle  to  shew  cause  why  a  new  trial  should  not  be 
had  on  these  grounds.  [Cresswell  J.  Yon  have  been  shewing  cause  a^inst  my 
brother  [16TGnannell'8  rule ;  md  are  not  called  on  to  move  now.  A  new  tnal  is  what 
the  other  side  have  moved  for.] 

Channell  Serjt  (with  whom  were  Byles  Serjt.  and  K  James),  in  support  of  the 
rule.  The  sixth  and  seventh  pleas  do  not  set  up  any  defence,  arising  either  Irom 
the  ordinary  law  of  insurance,  or  from  the  terms  of  the  particular  policy.  Fraud  or 
misrepresentetion,  or  the  suppression  of  any  fact  existing  at  the  time  of  the  contract 
being  entered  into,  are  defences  of  the  first  class ;  but  none  such  are  set  up  in  this 
case.  The  defendants,  therefore,  must  depend  upon  the  express  terms  of  the  pdicy. 
And  they  are  bound  to  bring  the  case  clearly  within  the  condition  which  they  allege 
has  been  broken.  As  observed  by  Tindal  C.  J.  in  the  case  of  BorradaiU  v.  Hunter 
(ante,  p.  689,  5  Scott,  N.  B.  418),  two  classes  of  conditions  are  uaually  insoted  in 
policies  of  insurance :  the  first,  pointing  to  the  time  of  the  contract ;  tne  eecmd,  to 
things  which  may  occur  at  a  time  subsequent  Polides  that  contain  the  latta*  dass 
of  conditions  usually  require  an  indorsement  to  be  made  upon  the  policy.  In  the  first 
condition  of  the  present  policy  it  is  expressly  stipulated,  that  if  any  steam- 
engine,  stove,  &c.  be  "  Bubsequently  introduced,  due  notice  must  be  given  to  the 
company,  and  the  same  allowed  by  them,  otherwise  the  policy  will  be  void."  There 
are  several  other  conditions  in  the  policy,  whereby  notice,  and  indorsement,  of  thingE 
done  subsequently  are  required.  In  these  cases  the  policy  would  be  for  a  year,  defeas- 
ible by  a  breach  of  the  condition.  But  the  condition  under  discussion  is  not  of  tiiis 
nature.  The  only  words  that  raise  any  doubt  are  these :  "  or  shall  misreioweait, 
or  omit  to  communicate  any  circumstance  which  is  material  to  be  made  known  to  the 
company,  in  order  to  enable  them  [17J  to  judge  of  the  risk  they  have  luklertaken,  or 
are  required  to  undertake but  looking  at  the  whole  condition,  it  dearly  refen  to 
time  present  "Misrepresentation"  must  necessarily  do  so;  uid  the  term,  "omit  to 
communicate,"  which  merely  points  to  a  suppression  of  facts,  as  contradistinguished 
from  misrepresentation,  cannot  be  referred  to  a  different  period.  Where  there  is  a 
clear  allusion  to  time  subsequent^ — as  in  the  instance  of  the  introduction  of  steam- 
en^nes,  &c., — a  notice  to  the  company,  and  an  allowance  by  them,  are  required;  but 
neither  is  mentioned  in  this  instance.    [Coltman  J.    According  to  your  constructioD, 

(a)  There  is  a  general  heading  of  "  New  trial — Motion  in  arrest  of  judgment;" 
but  the  sixty-fourth  section  relates  to  the  former,  the  sixty-fifth  to  the  latter.  The 
sixty-fourth  merely  regulates  the  practice  as  to  the  allowance  of  the  coete  of  the  first 
trial  in  oases  of  motions  for  a  new  trial.  It  was  reasonable  to  limit  strictly  the  poiod 
for  application  for  rules  in  arrest  of  judgment,  or  for  judgment  non  obstante  veredicto^ 
because  the  same  matters  would  be  open  to  the  parties  upon  a  writ  (A  error,  and  mi^t, 
and  ought  to  have  been  made  the  subject  of  a  demurrer  to  t^e  dedarfttion  or  to  tbe 
plea ;  but  tbe  i»rty  who  is  aggrieved  by  a  misdirection,  and  has  omitted  to  tender 
a  bill  of  exceptions,  has  no  remedy  but  by  a  motion  for  a  new  trial. 

In  framing  the  above  rule  of  H.  2  W.  4,  it  seems  to  have  been  considered  that  it 
would  be  unreasonable  to  tie  up  the  hands  of  the  court  from  granting  relief  agaimt 
that  which  might  otherwise, — and  not  the  less  so  by  reason  of  the  abditioD  a  the 
writ  of  attaint,  (post,  26) — ^become  an  irreparable  injustioe. 
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the  assured  would  not  be  bound  to  give  notice  of  such  an  alteration  of  risk  at  the 
renewal  of  ike  policy.]  CertaiiUy  not,  till  then.  Probably  they  might  be  required 
to  do  so  then,  aa  a  renewal  woula  be  tantamount  to  a  new  contract.  The  argument 
oa  the  other  side  must  go  this  length,  that  if  a  dangerous  trade  were  carried  on  upon 
the  premises  for  one  day  or  one  oour,  and  the  fact  was  not  communicated  to  the 
company,  the  policy  would  be  avoided,  although  no  fire  had  occurred.  In  S/iaw  v. 
BtMerds  (6  A.  &  E.'75,  1  N.  A;  P.  279),  the  plaintiff  insured  premises  against  fire,  by 
the  description  of  a  granary,  &c.,  and  "  a  kiln  for  drying  com,  in  use,"  communicating 
therewith.  By  \he  conditions  of  insurance,  the  policy  was  to  l>e  forfeited  unless  the 
buildings  were  ooeurately  described,  and  the  trades  carried  on  therein  specified  ;  and 
if  any  alteration  were  made  in  the  building,  or  the  risk  of  fire  increased,  the  alteration, 
Ac  was  to  be  notified  and  allowed  by  indorsement  on  the  jjolicy,  otherwise  the  insur- 
ance to  be  void.  The  pUuntifT  carried  on  no  trade  in  the  lain  except  that  of  drying 
corn;  but^  on  cue  occasion,  he  allowed  the  owner  of  some  bark,  which  had  been 
vetted,  to  dry  it  gratuitously  in  the  kiln ;  and  this  oc-[18}-ca8ioned  a  fire,  by  which 
tiie  premises  were  destroyed  on  the  third  day  after  the  drying  of  the  bark  commenced. 
Drying  bark  is  a  distinct  trade  from  drying  com,  and  more  hazardous,  and  insurers 
charge  a  higher  premium  for  bark-kilns  than  corn-kilns ;  and  it  was  held  that  the 
assured  was  not  precluded  from  recovering,  either  on  the  ground  of  an  alteration  of 
lisk,  or  (in  the  absence  of  fraud)  because  the  fire  had  arisen  from  his  negligence. 
There,  the  fire  took  place  in  consequence  of  the  very  act  complained  of ;  which  was 
uot  proved  to  be  the  case  in  the  present  instance.  In  that  case  two  conditions  w^ere 
under  conuderation ;  the  third,  which  related  to  the  nature  of  the  building  and  the 
tiade  carried  on  therein  at  the  time  the  policy  was  effected ;  and  the  sixth,  which 
rdemd  to  alterations  or  additions  made  aftenrarda ;  and  the  court  adopted  the  dis- 
tinction between  conditions  aa  to  time  present,  and  conditions  as  to  time  subsequent  (a). 
A  policy  is  often  [19]  made  out  in  point  of  fact  aSter  the  premium  has  been  paid,  and 
that  may  account  for  the  introduction  of  the  words,  "  the  risk  they  have  undertaken." 
The  contract  is  executory  in  the  fii-st  instance,  and  is  completed  when  the  policy  is 
drawn  up.  The  conditions  contemplate  a  tender  in  writing.  The  words  "  have  under- 
taken" refer  to  the  policy  executed  ;  and  the  words,  "or  are  required  to  undertake," 
to  the  executory  nature  of  the  contract  before  the  policy  is  effected.  It  is  consistent 
with  the  statement  in  these  pleas,  that  after  the  diange  in  the  trade  some  one  was 
sent  to  give  notice  thereof  to  the  company,  and  that  the  fire  happened  before  he 
anived  at  the  office.  Each  allegation  in  the  plea  is  hampered  by  uie  terms  of  the 
auction  as  to  tiie  point  of  time.  It  has  been  said  that  the  increase  of  risk  was  like 
a  deviation  in  a  sea-policy ;  but,  in  such  a  case,  the  insurance  is  upon  a  particular  ship 
for  a  particular  voyage ;  it  is  like  an  insurance  upon  goods  in  a  partioular  house ;  in 
which  case  the  insurance  is  upon  the  goods,  and  not  upon  the  house,  although  the 
policy  is  at  an  end  if  the  goods  are  removed.  [Maule  J.  The  argument  on  the  other 
side  is,  that  any  increase  of  risk  would  vitiate  the  policy.]  According  to  the  condition 
and  the  terms  of  these  pleas,  it  must  be  such  an  increase  of  risk  as  was  material  to  be 
nude  known  to  the  company. 

(a)  It  may  be  observed  that  the  judgment  in  that  case  proceeds  upon  the  ground 
that  tiiere  had  been  no  misdescription  of  the  premises,  within  the  third  condition  of 
the  policy,  and  no  alteration  in  the  business,  by  the  fact  of  the  gratuitous  drying  the 
hark,  witMn  the  sixtii.  But  the  latter  condition  does  not  mention  an  alteration  in  the 
hosineBs.  It  spetdcs  of  an  alteration  in  the  building  (which  there  clearly  had  not  been) 
and  it  ako  provides  tiiat  if  "  the  risk  of  fire  to  which  such  buikling  is  confined  be  by 
any  means  increased,  notice  shall  be  given."  The  jury  found  that  drying  bark  was 
more  dangerous  than  drying  com  ;  and  the  result  Jearly  shewed  timt  the  risk  of  fire 
bad  been  increased.  It  was,  however,  increased  by  that  which,  although  injurious  to 
the  insure,  yet,  being  temporary,  would  not  be  capable  of  becoming  the  subject  of 
"  allomnce  by  indorsement,  unless  such  allowance  was  contended  to  De  retrospective 
as  well  as  prospective.  The  ease  was  probably  considered  to  be  one  of  hardship  on 
the  plaintiff,  who  had  permitted  the  owner  of  the  wetted  bark  to  use  his  premises  for 
diymg  it  If,  however,  neither  the  permission  nor  the  result  could  affect  the  policy, 
the  propriety  of  the  course  taken  by  the  plaintiff  in  increasing  the  chances  of  destruc- 
tion by  fire,  without  the  knowledge  of  those  by  whom  the  additional  risk  was  to  be 
bnne,  would  appear  to  be  questionable. 
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(He  was  then  proceeding  to  u-gue  upon  the  effect  of  the  evidence  wheo  In  wu 
stopped  by  the  court) 

TiNDAL  C.  J.  It  appears  to  me  that  the  plaintifis  are  entitled  to  judemmt,  notr 
withstanding  the  verdict  upon  the  issues  raised  by  the  sixth  and  seventh  pleas.  (His 
Itndship  read  the  pleas  in  question.)  I  am  of  opinion  that,'on  general  piinciples,  a 
policy  of  insurance  is  not  avoided  by  an  alteration  in  the  trade  carried  on  upon  the 
premises.  Sfutw  v.  Eobberds  is  an  authority  [20]  upon  that  point  (a).  Then,  die 
question  is  whether  the  present  policy  is  avoidra  by  the  terms  of  the  condition  ooda- 
coDsideration.  We  are  to  put  a  fair  and  reasonable  construction  upon  that  ocxidition  ; 
and  it  would  be  neither  a  fair  nor  reasonable  oonstruction  that  the  policy  should  be 
avoided  under  the  circumstances  stated  in  these  pleas.  The  party  insured  is  "to 
communicate  any  circumstance  which  is  material  to  be  made  known  to  the  compaoy, 
in  order  to  enable  them  to  judge  of  the  risk  they  have  undertaken ; "  but  bow  can  an 
idteration  in  the  business  after  the  policy  has  been  effected  be  material  to  be  made 
known  to  the  oompany,  to  enable  tiiem  to  judge  of  the  risk  they  have  undwtatol 
This  condition  seems  to  refer  to  a  state  of  ciroumstancoB  anterior  to  tbe  policy.  Thm 
is  a  material  distinction  between  matters  to  vitiate  the  policy,  arising  subeequentlj  to 
the  execution  thereof,  and  such  matters  existing  at  the  time  the  policy  is  effiedwd 
The  statement  in  the  first  condition  in  this  policy,  that  "  in  the  insurance  of  premises 
which  contain  any  steam-engine,  &c.  or  other  implement  in  or  by  which  beat  is  pth 
duced  (common  fire-places  excepted),  the  construction  and  circumstances  of  the  same 
must  be  particularly  described  at  the  time  of  effecting  the  insurance;"  is  followed 
by  these  words ;  "  or,  if  subsequently  introduced,  due  notice  must  be  given  to  the 
company,  and  the  same  allowed  by  them,  otherwise  the  policy  will  be  void."  There 
is  therefore  a  specific  declaration  that  if  the  mode  by  which  heat  is  produced  is  saW 
quently  altered^  the  policy  is  to  be  void,  unless  notice  thereof  has  been  given  to  the 
company.  Then  £211  comes  the  clause  upon  which  the  present  question  arises:  "In 
the  insurance  of  goods,  See.  the  building  or  place  in  which  the  same  are  deposited  ii 
to  be  described,  the  quantity  and  description  of  such  goods,  also  whether  any  haaidooB 
trade  is  carried  on  or  any  hazardous  articles  deposited  therein ;  and  if  any  person  or 
persons  shall  insure  his  or  their  buildings  or  goods,  and  shall  cause  tbe  same  to  be 
described  otherwise  than  they  really  are,  to  the  prejudice  of  the  company,  or  shall 
misrepresent,  or  omit  to  communicate,  any  circumstance  which  is  materud  to  be  made 
known  to  the  company,  in  order  to  enable  them  to  judge  of  the  risk  they  have  under- 
taken or  are  required  to  undertake,  such  insurance  shall  be  of  no  force."  Now  it 
would  be  obvious  that  the  whole  of  this  clause  would  be  applicable  to  the  state  of 
circumstances  before  the  policy  was  executed,  but  for  the  words  "  in  order  to  enable 
them  to  judge  of  the  risk  they  have  undertaken  or  are  required  to  undertake."  Bat 
I  think  the  explanation  of  the  words  given  by  my  brother  Channell  is  the  correct  tne ; 
and  that  t^ey  refer,  in  the  first  jdace,  to  the  case  of  a  policy  that  has  bem  effiacted, 
and  in  the  second  to  a  tender  b^ore  the  policy  has  been  effisoted ;  and  that  t^  con- 
dition does  not  contemplate  any  change  after  the  execution  of  the  poliOT. 

Upon  these  grounds,  I  am  of  opinion  that  the  defendant  is  entitled  to  judgment 
upon  the  sixth  and  seventh  issues,  non  obstante  veredicto.  It  is  therefore  unnecessary 
to  consider  the  allegation  of  notice. 

CoLTMAN  J.  I  am  of  the  same  opinion.  Independently  of  the  conditions,  tboe 
is  nothing  contained  in  the  policy  from  which  we  can  say  that  it  would  be  vac^ed  bv 
a  mere  change  of  business.  It  is  effected  upon  a  paper-machine  and  other  property 
therein  described ;  and  the  circumstance  of  cotton- waste  [22]  having  been  lodged  on 
the  jHremises,  uid  the  dan^r  of  fire  having  been  therelnr  increased,  must  be  provided 
against  by  a  i^ecific  condition ;  otherwise,  upon  the  auluorily  of  Shaw  v.  itomrrfs  ^ 
policy  would  not  be  avoided.  As  r^rds  the  present  case  no  answer  has  been  given 
to  the  observation  of  my  brother  Maule,  that,  at  any  rate,  t^e  policy  would  not  he 
avoided,  unless  a  reasonable  time  had  elapsed  for  the  rammunication  to  be  nude  by 
the  assured  to  the  company,  and  that  the  pleas  do  not  allege  that  such  reasonable  time 

(a)  In  Shaw  v.  Eobberds  the  court  of  Queen's  Bench  held  that  there  had  been  no 
alteration  in  the  trade  carried  on  upon  the  premises,  although  it  is  true  that  the 
question,  whether  there  had  been  such  an  alteration  or  not)  was  immaterial  in  that 
case,  the  conditions  being  silent  as  to  such  alterations,  and  r^erring  to  no  altetatiotta 
except  alterations  in  the  building.   (Vide  supra,  p.  18  (a).) 
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had  elapsed.  It  has  been  ai^ed  that  after  verdict  the  allegation  in  the  pleas, — ^that 
the  plaintifis  omitted  to  communicate  the  loss  to  the  company — must  be  taken  to  mean 
diat  the  plaintiffs  omitted  to  do  what  they  had  an  opportunity  of  doing ;  but  the 
lUegataon  is,  that  they  omitted  to  make  the  communication  before  the  loss  happened, 
which  may  have  occurred  five  minutes  after  the  alteration  took  place.  I  am  of 
i^iiion,  for  these  reasons,  that  the  pleas  are  bad  in  substance. 

Mauls  J.  X  also  am  of  opinion  that  the  sixth  and  seventh  pleas  are  bad.  It  has 
been  endeavoured  to  support  them :  firs^  upon  the  general  principles  of  the  law  of 
iuonnee ;  and,  second^,  upon  the  specifd  conditions  of  this  policy.  As  to  the  first 
point  it  has  becni  argued  that,  independently  of  the  express  provisions  of  the  policy, 
if  hazardous  articles  or  a  hazardous  trade  were  introduced  upon  t^e  premises  with  l^e 
knowledge  or  aaaent  of  the  assured,  after  the  policy  was  effected,  it  would  be  thereby 
sToided.  But  I  conceive  the  law  to  be  otherwise ;  and  that,  in  the  absence  of  fraud, 
BQch  an  alteration  would  not  vitiate  the  policy ;  and  that  the  insurers  must  pay  for 
any  loss,  notwithstanding  such  alteration,  unless  by  some  condition  in  the  policy  they 
have  provided  against  it.  Upon  general  principles,  therefore,  I  think  uie  present 
policy  has  not  been  [23]  avoided ;  and  this  disposes,  in  my  opinion,  of  the  pleas  under 
otHudderation,  as  far  as  they  are  contended  to  bis  good,  independently  of  the  conditions 
in  tiie  policy. 

But  it  is  ar^ed,  in  the  second  place,  that  the  pleas  bring  the  case  within  the  first 
eondition  of  this  policy ;  which,  it  is  contended,  requires  that  if  any  ohaoge  has  taken 
place  in  the  risk  after  the  policy  has  been  effected,  such  change  shall  be  communicated 
tot^  company.  This  question  depends  upon  the  words  of  the  oondition  itself,  and 
also  upon  uiose  of  f^e  pleas.  Now  in  the  pl«w  the  defendants  have  selected  tiie  time 
down  to  which  they  say  the  phuntifis  were  required  to  give  notice  of  the  alteration  of 
the  risk ;  namely,  down  to  the  time  of  the  loss.  But  it  appears  to  me  that  this  has 
no  connection  with  the  matter  in  hand  ;  and  that  the^  might  as  well  have  said  that 
the  plaintiffs  were  to  communicate  the  alteration  within  ten  minutes  next  ensuing,  or 
before  the  Sunday  nest  following.  Independently  of  this,  however,  I  agree  with  my 
lonl  as  to  the  construction  of  the  first  condition  in  this  policy.  It  states,  first,  what 
shall  be  enumerated  in  the  proposal  to  insure;  and  mentions  that  manufactories  con 
tuning  furnaces,  stoves,  &c.  are  chargeable  at  additional  rates.  It  then  provides  for 
the  siAnequent  introduction  of  steam-engines,  stoves,  &c.  In  the  proposals  to  be 
dehvered  in  as  to  the  insurance  both  of  buildings  and  goods,  the  description  of  the 
trade  carried  on,  is  required  to  be  stated ;  which  clearly  refers  to  the  tame  when  the 
propostds  are  nude.  Then  comes  the  provision  that  if  the  party  shall  misdescribe 
the  buildings  or  goods,  or  shall  misrepresent,  or  omit  to  communicate,  any  circumstance 
to  the  company,  the  insurance  is  to  be  void.  The  whole  argument  on  the  part  of  ^e 
defendants  may  be  said  to  rest  upon  the  words  in  the  latter  port  of  this  provision — 
to  enable  them  to  judge  of  the  risk  they  have  undertaken ; "  and  it  is  said  that  this 
points  to  something  to  take  place  after  the  policy  has  been  ef-[24}-fected.  But  that 
which  is  to  be  done  after  the  policy  has  been  effected  is,  not  a  representation  by  the 
insured,  but  a  judging  of  the  risk  by  the  insurer.  I  think  full  effect  wOl  be  given  to 
the  oondition  by  reading  it  in  this  way ; — "  In  the  partioulars  delivered  in,  t£e  party 
desirous  of  making  an  insurance,  sh^  rightly  describe  the  building  and  ^x>ds  to  be 
insured,  and  shall  not  misreiuresent^  or  omit  to  communicate,  any  circumstance  material 
to  be  made  known  to  the  company,  in  order  to  enable  them  to  judg^  before  they 
execute  the  policy,  of  the  risk  they  will  incur  after  they  have  executed  it"  I  think, 
therefore,  that  these  pleas  coald  not  be  made  good,  inasmuch  as  no  defence  is  given 
by  these  conditions  which  the  defendants  did  not  possess  under  the  general  law  of 
iionrance. 

Crksswell  J.  I  quite  agree  with  the  rest  of  the  court.  Supposing  that  an  altera- 
tiwi  of  the  circumstances  under  which  the  business  had  been  previously  carried  on 
upon  the  premises  had  been  made  without  fraud,  I  think  that  the  policy  would  not 
have  been  vitiated  by  the  conditions;  and  certainly  would  not  have  been  by  the 
general  law  of  insurance.^  As  to  the  condition  in  question,  to  adopt  the  language  of 
t^  judgment  of  the  oourt  in  Shato  v.  Bobberds,  I  think  that "  it  points  to  the  description 
of  the  premises  given  at  the  time  of  insuring ;  and  that  description  was,  in  this  ins^ioe, 
perfecuy  correct  Nothing  which  occurred  afterwards,  not  even  a  change  of  busineBS, 
ooald  Mng  the  case  within  that  condition,  which  was  fully  performed  when  the  oon- 
dition first  attached."  Indeed,  it  seems  to  be  agreed  that  the  present  condition  would 
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have  no  bearing  upon  the  question  as  to  the  change  of  risk,  but  for  the  words  "  tliey 
have  undertaken.'  I  think  it  clear,  however,  that  these  words  do  not  apply  to  any 
thing  to  take  place  during  the  current  year.  The  policy  is  to  be  valid  from  the  Sa 
of  October  1840,  and  so  long  [26]  as  the  assured  shall  duly  pay  or  cause  to  be  pud 
the  premium  to  the  company,  and  the  acting  directors  of  the  company  for  the  time 
being  shall  agree  to  accept  the  same.  No  fresh  proposal  appears,  therefore,  to  be 
expressly  required  on  either  side  at  the  end  of  the  first  year ;  out  it  may  then  be  very 
material  for  the  company  to  know  of  any  change  in  the  extent  of  the  risk,  to  enable 
them  to  determine  whaler  or  not  they  will  continue  the  insunmce.  I  do  not^  how- 
ever, disagree  wit^  the  view  taken  by  rest  of  tiie  court  ctf  the  words  in  the 
condition ;  and  I  quite  concur  in  the  technical  view  taken  of  tiie  plaaa. 
Rule  absolute. 

Manning  Serjt.  then  moved  for  a  new  trial  on  the  third  issue,  and  submitted  that 
the  motion  was  in  time.  [Cresswell  J.  Can  you  have  a  new  trial  after  judgment  1] 
The  judgment  remains  ambulatory  during  the  term.  Judgment  has  been  arrestea 
formerly  even  after  execution  issued  (o)'.  As  yet  there  is  no  judgment  of  the  coort, 
though  the  judges  have  pronounced  an  opinion.  [Tindal  C.  J.  Why  did  you  not  make 
a  cross  motion,  or  state  at  the  time  the  plaintiffs  obtained  their  rule  nisi,  that  you 
meant  to  take  advantage  of  the  objectaonsT]  The  defendants  were  not  bound  to  know 
any  thing  about  that  motion  tall  they  were  served  with  the  rule.  By  the  issue  taken 
on  the  replication,  the  plaintaffii  admitted  that  his  actaon  was  barred  by  the  pleas,  if 
the  facts  stated  in  those  pleas  were  true.  [Maule  J.  You  were  bound  to  know  tliat 
you  had  got  a  verdict  on  bad  pleas.  Cresswell  J.  Tlie  defendants  had  no  right  to 
speculate  upon  the  success  of  one  motaon  before  they  made  anotho-.] 

[26]  The  learned  serjeant  therefore  took  nothing. 

Channell  Serjeant,  on  a  subsequent  day  (13th  June),  moved  for  a  writ  of  inquiry  to 
assess  the  damages  for  the  plaintiffs.  Undoubtedly  in  Clement  v.  Lewis  (3  Bra  & 
297,  7  J.  B.  Moore,  200),  where  the  jury  had  found  for  the  defendant  on  six  out  of  ei^t 
pleas  comprehended  in  the  last  of  two  issues,  and  for  the  plaintiff  on  the  residue  of 
those  pleas  and  on  the  first  issue,  without  assessing  dama^,  mid  the  plaintiff  had, 
pursuant  to  the  decision  of  the  court  below,  entered  up  ju^ment  non  obstante  vere- 
dicto as  to  the  pleas  found  for  the  defendant,  with  an  award  of  a  writ  of  inquiiyj  and 
final  judgment  for  the  dama^  found  by  the  inquisition,  &c,  a  court  of  error  reversed 
the  judgment  of  the  court  bwow,  as  to  the  award  of  the  writ  of  inquiry  and  the  fioil 
judgment  tiieretm,  and  remitted  tha  record  to  the  court  below,  directing  that  court  to 
award  a  venire  de  novo  to  try  the  first  issue  and  the  last,  as  far  as  related  to  die  pleis 
found  for  the  plaintiff ;  holding,  that  the  verdict  found  for  the  plaintiff  on  both  issuer 
was  void,  because  no  damages  had  been  assessed.  ClemaU  v.  Lewis  however  a,ypem 
to  have  been  decided  upon  the  old  rule, — that  in  all  cases,  when  any  point  was  omitted 
whereof  attaint  lay,  the  omission  should  not  be  supplied  by  a  writ  of  inquiry  of 
damages,  but  by  a  writ  of  venire  de  novo.  As  the  writ  of  attaint  is  now  abolished, 
by  the  6  G.  4,  c.  50,  s.  60,  that  rule  no  longer  applies.  He  also  referred  to  £kAoni  r. 
Lemaitre  (2  Wils.  367). 

A  mle  nisi  having  been  granted, 

Wilde  and  Mannmg  Serjts.  two  days  afterwards,  shewed  cause.  They  contoidad 
that  if  the  plaintiffs  conceived  that  they  were  entatJed  to  a  writ  of  inquiry  |^  ^ 
ou^t  to  issue  it  at  t^eir  own  discretion ;  Mid  Ijiey  submitted  tfaat^  aa  the  motion  wm 
a  speculative  on^  the  rule  shouM  be  dischuved  with  costs. 

Channell  Serjt  was  heard  in  support  of  rate  rule. 

Per  curiam.  The  plaintifia  must  take  upon  t^enuelTea  t^e  risk  of  issuing  the 
writ  of  int^uiry. 

Bule  discharged  with  costs  (a)'. 

(a)<  In  fFood  v.  QvmUm^  Style,  466,  the  judgment  upon  the  first  v^diot  was  ordered 
to  stand  as  a  security  for  what  might  be  recovered  on  t^e  second. 

{ay  The  writ  of  error  upon  the  bill  of  excepti<»i8  (ant^  p.  10),  and  upon  the  jod^ 
ment  for  tiie  plaintiflb  non  obstante  veredicto,  was  not  proceeded  with,  the  action 
being  settled,  by  payment  of  the  amount  of  the  loss  wi^out  coati. 
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James  Boyne  M*Combue  v.  Qbobge  Anton.   May  27,  1843. 

Hie  pl^tiff  obtained  a  judge's  order  for  a  commission  to  examine  witnesses.  The 
parties  having  agreed  upon  A.  and  B.  as  commissioners,  the  plaintiff  obtained  another 
order  to  examine  witnesses  apon  interrogatories  before  A.  and  B.,  witiiout  describ- 
ing them  as  commissioners,  and  without  referring  to  any  oommission.  The  defen- 
d&nt  afterwards  wifjidrew  the  name  of  B.,  his  commissioner,  and  declined  to  proceed 
vitli  the  examination,  upon  the  ground  that  the  second  order  was  informal.  The 
plamtiff  then  obtained  a  further  order  to  examine  witnesses  before  A.  on  inter- 
rogatories, ex  parte : — Held,  that  the  examinations  taken  under  the  last  order,  were 
atuoissible  in  evidence,  although  the  defendant  had  received  no  notice  of  the  time 
and  place  of  taking  the  examinations. 

Assumpsit.  The  declaration,  after  reciting  that  the  banking  company  of  Aberdeen 
had  consented  to  open  an  account  with  William  Anton  to  the  extent  of  10001.,  upon  a 
bood  of  credit  to  be  signed  by  W.  Anton,  and  the  defendant  and  three  others,  stated 
that,  in  consideration  that  the  plaintiff  '*  would  sign  the  said  Scotch  instrument  in 
writing,  called  in  Scotland  aforesaid  a  bond  of  credit,  along  with  G.  A.,  G.  D.,  M.  W.  A,, 
sod  J.  £.  A.,  to  the  said  banking  company,  for  a  cash  account  to  be  kept  with  the  said 
bank,  in  the  name  of  the  said  William  Anton,  and  to  be  opened  in  the  branch  [283 
of  the  said  bank  in  Banff  aforesaid,  to  the  extent  of  lOOOL  storliog,  the  defenduit 
promised  the  plaintiff  to  indemnify  and  hold  him  harmless  of  and  from  responsibility 
Boder  the  said  bond,  to  the  extent  of  2601. 

Flea:  mm  aasumput 

At  tiid  trial  before  Maule  J.  at  die  first  sittings  for  Westminster  in  last  Easter  term, 
a  point  was  raised  as  to  the  admissibility  of  the  examination  of  certain  witnesses  taken 
under  a  commission. 

It  ajmeared  in  evidence  t^t  on  the  10th  of  January,  Cresswell  J.  made  an  order, 
in  the  following  terms : — 

"M'Combu  v.  Anion. — Upon  hearing  the  attorneys,  &c.  &c.  I  do  order  that  a 
eommiadon  or  judge's  order  issue  in  this  cause,  directed  to  certain  commissioners  in 
Sootlaud  to  examine  certain  witnesses  in  this  cause,  necessary  and  material  on  l^e  part 
of  the  plaintiff,  and  that  the  costs  of  the  same  be  paid  by  t^e  defendant" 

On  the  12th  of  January,  the  plaintiff's  attorney  served  a  notice  on  the  defendant's 
attorney,  proposing  the  oommission,  nuning  one  William  Watson,  as  the  conunissicmer 
00  ^e  part  of  the  {daintiff,  and  requiring  a  commissioner  to  be  named  on  the  part  of 
tJie  defendant,  and  stating  that  t£e  pluntaff  would  otherwise  apply  for  an  ox  parte 
commission. 

On  the  17th  of  January,  the  plaintiff's  attorney  received  a  notice  from  the  defen- 
dant's attorney,  naming  one  Alexander  Stronach,  as  the  commissioner  on  the  part  of 
the  defendant. 

An  order  was  afterwards  (o)  made  by  Cresswell  J.  in  the  following  terms : — 
M'Qmbie  v.  Anton. — Upon  hearing  tdie  attorneys,  &c.  &c.  I  do  order  that  the 
plaintiff  shall  be  at  liberty  to  examine,  upon  oat^  or  affirmation,  upon  interrogatories, 
potun  witnesses  at  Aberdeen,  in  Scotland,  respecting  [29]  certain  documents  specified 
in  a  Dotiee  served  by  the  plaintiffs  attoiney  on  the  defendant's  attorney,  dated,  the 
16th  of  December  1842,  and  otiher  mattera  in  this  cause,  before  William  Watson, 
dieriff*!  substitute  in  Aberdeen,  on  the  part  of  the  plaintiff,  and  Alexander  Stronach, 
advocate  at  Aberdeen,  on  the  part  the  defenduit ;  and  that  the  plaintiff's  attorney 
■ball  deliver  to  tiie  defendant's  attorney,  a  copy  of  the  proposed  interrogatories  iu 
chief,  who  shall,  within  five  days  from  the  receipt  thereof,  return  the  same  with  a 
copy  of  the  proposed  cross-interrogatories,  to  the  plaintiff's  attorney,  who  shall 
tnmamit  them  forthwith  with  this  oider  to  the  commissioners  above  named,  who  shall 
on  the  receipt  thereof,  immediately  proceed  to  such  examination  and  cross-examination 
itf  such  witnesses  as  shall  be  produced  before  them,  and  reduce  such  examination  and 
enM^zamination  into  writing :  aud  I  further  order,  that  the  said  interrogatories  and 
^  depositions  taken  thereon,  together  with  this  order,  may  be  transmitted  under  the 

(a)  This  order  was  dated  the  lOth  of  January ;  but  it  was  obviously  drawn  up  after 
the  above  oommunications  between  the  attorneys  fcnr  the  respective  parties  had  been 
made. 
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seals  of  the  said  commissioners,  who  have  taken  the  same,  to  my  chamben,  Sab 
Garden,  Serjeants'  Inn,  London,  without  delay :  and  I  further  order  that  officfr^opn 
of  the  same  be  given  and  received  in  evidence  on  the  trial  of  this  cause,  asTing  lU 
just  exceptionB. ' 

On  the  28tb  of  January,  copies  of  the  last  above-meutioned  order,  sod  the 
interrogatories,  were  delivered  by  the  plaintiff's  attorney  to  the  defendant's  attorney. 

On  the  1st  of  February,  the  copies  of  the  last-mentioned  order  and  intemtt;at(ma 
were  returned  by  the  defendants  attorney,  upon  the  ground  that  the  omer  wu 
irre^lar ;  and  notice  was  given  to  the  plaintiff's  attorney  iAiat  the  defenduit^s  oob- 
missioner,  Alexander  Stronach,  was  witndrawn,  and  that  the  defendant  would  have 
nothing  to  do  with  the  commission. 

On  the  3d  of  February,  ihe  plaintiff's  attorney  gave  notice  to  ^e  ddenduit'i 
attorney,  that  he  should  apply  for  an  order  for  a  commission  ex  parte. 

[30]  On  the  6th  of  Fel  )ruary,  Cresswell  J.  made  the  following  order : — 

^'M^Combie  v.  Anion. — Upon  hearing,  &c.  &c.  I  do  order  t&t  the  plaintiff  shsll 
be  at  liberty  to  examine  upon  oath  or  affirmation  upon  interrogatones  ex  P^'^ 
certain  witnesses  at  Aberdeen  in  Scotland,  respecting  certain  documents  specified  in 
a  notice  served  by  the  plaintiff's  attorney  on  the  defendant's  attorney,  dated  the  16th 
day  of  December  1842,  and  other  matters  in  this  cause,  before  William  Watwo, 
sheriff's  substitute  in  Aberdeen,  on  the  part  of  the  plaintiff  (the  defendant  having 
refused  to  join  in  the  examination).  And  I  further  oraer  that,  on  the  receipt  herem, 
and  of  the  said  interrogatories,  the  said  William  Watson  do  proceed  to  examine  satk 
witness  or  witnesses  as  shall  be  produced  before  him,  and  reduce  such  examinatioo 
into  writing,  and  transmit  the  interrogatories  and  depositions  taken  thereon  under 
t^  hand  and  seal  of  the  said  William  Watson,  to  my  chambers,  Ac.  without  ddaj, 
aid  that  otfice  copies  of  the  same  may  be  read,  &c." 

It  was  objected,  on  the  part  of  the  defendant,  that  the  examimUdons  could  not  be 
received,  as  they  had  been  taken  ex  parte,  and  the  defendant  had  received  no  notiee 
of  the  tame  and  place  of  holding  the  examinations ;  and  SiemkeUer  v.  Newtm{a)  wm 
rated. 


(a)  1  Scott,  N.  R.  148;  8  Dowl.  P.  C.  579,  Easter  term,  1840.  May  7.  This 
was  an  action  upon  a  contract  to  deliver  a  quantity  of  spelter,  in  which  issue  wis 
joined  in  November  1837.  The  defendant  on  the  2d  December  obtained  a  judge's 
order  in  the  following  terms: — "I  order  that  this  cause  be  made  a  remanettothe 
sittings  after  next  Hilary  term,  the  defendant  depositing  in  the  hand  of  the  pro- 
thonotaiy  certain  wine-warrantB,  to  abide  the  event  of  the  oause.  And  I  further 
order  that  a  conmiission  issue  for  the  exunination,  on  inturo^tories,  of  witnesaei  oo 
behalf  of  the  defendant  residing  at  Hambuig  and  elsewhere,  the  defendant  paying  the 
oostfi  (if  any)  occasioned  by  such  postponement"  Notaoe  was  given  to  the  idamtiff 
that  the  order  had  been  obtained,  but  he  declined  to  share  the  expense  of  the  can- 
mission.  Whereupon  the  defendant's  attorney,  on  the  24th  May  1838,  without 
further  notice,  and  without  sending  a  copy  of  the  interrogatories  to  the  opposite 
party,  issued  the  commission,  retiumable  in  November  following,  and  proceeded  to 
examine  the  witnesses. 

At  the  trial  before  Tindul  C.  J.,  at  the  sittinra  for  L(mdon  after  Michaelmas  Tern 
1838,  it  was  objected  on  the  ^ut  of  the  plaintiff,  that  the  examinations,  taken  under 
this  commission,  were  inadmissible,  as  the  eonunission  was  ex  parte.  The^  were, 
however,  received  by  the  lord  chief  justice ;  and  the  pkuntiff  recovered  a  verdict 

Bompas  Serjt  obtained  a  rule  nisi  for  a  new  trial,  upon  the  ground  that  the 
examinations  had  been  improperly  received. 

Kelly  and  Martin  in  Easter  term  1740  (7th  May)  shewed  cause.  They  contended 
that,  by  the  practice  of  the  courts,  each  party  was  required  to  pay  the  coats  of  a  oon* 
mission  in  the  first  instance,  though  ultimately  the  unsuccessful  party  paid  the  whole ; 
and  that  if  the  opposite  party  refused  to  pay  his  share  of  the  expense,  the  party  vbo 
obtfuned  the  commission  proceeded  to  examine  the  witnesses  without  further  notxe. 
[Tindal  C.  J.  That  seems  to  be  a  very  unfair  practice.  If  a  party  examines  his  own 
witnesses  he  ought  to  pay  his  share  of  the  expense,  but  not  if  he  only  croas-exsmiiiei 
the  witness  of  the  other  party.  It  is  generally  provided,  by  the  form  of  the  «der, 
that  the  opposite  party  shall  have  the  liberty  to  cross-examine  the  witnesses  for  ^ 
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ni]  The  learned  judge  admitted  the  exuninatioiu ;  and  a  verdict  was  returned 
for  the  plaintiff. 

Muri^y  Serjt.,  in  last  Easter  term,  obtained  a  rule  nisi  for  a  new  trud,  upon  the 
ground  that  the  examina-[323-tion8  had  been  improperly  received,  or  to  arrest  the 
judgment.  The  learned  serjeant  produced  an  affidarit  which  atated  the  orders  above 
set  out,  and  some  portion  of  the  communications  betveen  the  respective  attorneys ; 
and  also  that  the  defendant  did  not,  nor  did  any  one  on  his  behalf,  ever  receive  a  copy 
of  the  said  commission,  or  any  information  as  to  the  contents  thereof,  before  the  day 
of  the  trial ;  that  no  notice  of  the  names  of  the  witnesses  to  be  examined  under  the 
Gomnussion,  or  of  any  day  or  place  appointed  for  their  ezaminataon,  had  ever  been 
gireo  to  the  defendant,  and  the  defendant  had  had  no  opportunitnr  affiirded  him  of 
attending  die  ezeouticxk  of  the  ctunmission,  ^  ae  to  aaoertain  that  the  same  wa«  duly 
and  jKoperly  executed,  or  of  croaa-ezamining  the  witnesses  thereunder ;  that  witneaaee 
were  examined  under  the  oommiBsion,  not  mentioned  in  the  affidavit  on  which  the 
order  was  obtained ;  that  the  commission  did  not  provide  for  the  croes-examination 
of  any  witnesses  by  the  defendant,  and  that^  although  the  defendant,  by  reason  of  the 
supposed  insularity  of  the  order,  refused  [33^  to  join  in  the  commission,  it  was  not 
ioteoded  thereby  to  refuse  to  join  in  the  examination  under  any  commission  properly 
issued ;  and  the  witaesses  would  have  been  cross-examined  on  the  part  of  the  defen- 
dant, if  notice  had  been  given  that  a  commission  had  issued.  [£d^ne  J.  If  the 
cQDunissioQ  authorised  you  to  attend,  yon  might  do  so,  idthough  it  was  not  mentioned 
m  the  judge's  order  for  issuing  the  commission.] 

The  ground  upon  which  the  defendant  submits  that  he  is  entitled  to  a  rule  nisi  for 
arresting  the  judgment  is  this — that  no  sufficient  consideration  appeus  upon  t^e  faoe 
of  the  mstrument  dedared  on.  The  declaration  states  that,  in  consiaerataon  the 
defendant  would  sign  the  stud  bond  of  credit  to  the  said  banking  company  for  a  cadi 
account  to  be  kept  wiih  the  said  bank  by  W.  A.,  the  defendant  promised  the  plaintiff 
to  indemnify  him  from  his  responsibility  under  the  bond.  [Cresswell  J.  The  under- 
tating  is,  to  indemnify  against  a  future  bond,  not  a^nst  a  present  agreement  to 
execute  the  bond.  When  the  bond  is  given  the  consideration  arises,  and  the  defen- 
dant's promise  to  indemnify  attaches.] 

A  rule  nisi  for  a  new  trial  having  oeen  granted, 

i^mpaa  Serjt.  (with  whom  was  Hugh  Hill)  now  shewed  cause.  The  first  order  of 
the  learned  judge  was  perfectly  regular  under  the  1  W.  4,  c  22,  s.  4  (a) ;  and  [84] 

referred  to  Lush's  Prac,  p.  450,  and  Bridges  v.  Fisher,  1  N.  C.  510.)  Bosanquet  J. 
A  good  deal  may  be  gathered  from  the  form  of  the  order  usually  made  at  chambers, 
vhich  directs,  that  a  copy  of  the  interrogatories  shall  be  delivered  to  the  opposite 
ndeL  Tindal  C.  J.  There  is  at  any  rate  this  irregularity  in  the  case.  The  order  is, 
that  the  cause  shall  be  made  a  remanet  till  the  sittings  after  Hilary  term ;  and  the 
defendant,  in  the  May  following,  issues  the  commission  without  any  fresh  order  or 
aothori^  The  order  must  surely  mean  that  the  commission  is  to  issue  in  the  mean- 
tnne.]  The  order  was  quite  general  in  its  terms  as  to  issuing  the  commission. 

Bompas  Serjt.,  in  support  of  the  rule,  cited  Doe  d.  Thorn  v.  FhiUips,  I  Dowl.  P.  C. 
56;  and  1  Will.  4,  c  22,  s.  4,  and  contended  that  there  had  been  mala  fides  on  the 
part  of  the  defendant 

Tindal  C.  J.  It  appears  to  me  that  the  commission  in  this  case  was  obtained  by 
so  irregularity  committed  by  the  defendant's  attorney.  The  intention  of  the  judge's 
order  is  clear,  that  the  cause  shall  be  tried  at  the  sittings  after  Hilary  tern ;  and  it 
was  an  implied  condition  that  the  commission  should  issue  in  the  meantime.  But  this 
eoBmission  is  not  issued  until  May.  It  is  not  necessaiy  to  go  any  further  than  to 
Bay  that  the  commission  issued  irregularly,  without  entering  into  the  question  of  mala 
fides.  I  thiidc  the  rule  must  be  made  absolute ;  the  costs  to  be  costs  in  tiie  cause, 
and  the  defendant  to  be  at  liberty  to  apply  for  a  new  commission. 

Bosanquet  J.  I  am  of  the  same  opinion.  Hie  commission  issued  witliout  the 
Mtbcffity,  although  under  the  seal,  of  the  court.  The  order  iteeU,  I  may  observe, 
omits  to  specify  several  of  the  circumstanoes  which  the  statute  requires. 

Coltman  and  Erskine  JJ.  concurred. 

Role  afasolnte,  accordingly. 

(o)  Which  authorises  the  courts  at  Westminster,  Lancaster,  and  Durham,  and  the 
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if  there  was  any  irregularity  in  the  other  orders,  it  was  wured  by  the  subsequent 
conduct  of  the  defendant  in  nominating  a  oommissioner,  though  he  afterwards  with- 
drew his  name,  and  refused  to  have  any  thing  to  do  with  the  commission.  The  ram- 
mission  itself  is  in  the  correct  form,  according  to  Tidd's  Pract  Forms,  p.  S92,  ddtt 
Forms,  139.  StemkeUer  r.  Neuion  is  not  quite  accurately  reported ;  but  it  hn  no 
application  to  the  present  oase. 

Muiphy  Serjt.  (with  whom  was  Jerris)  in  support  of  the  rule.  Admitting  the 
first  order  to  be  formal,  the  others,  which  were  in  a  more  expanded  form,  were 
irregular.  But  neither  of  them  corresponds  with  the  act,  and  discriminates  between 
the  examination  of  witnesses  within  and  out  of  the  jurisdiction  of  the  court.  It  ought 
to  have  dearly  appeared  that  the  witnesses  intended  to  be  examined  were  out  of  the 
juTisdictioii ;  Norton  v.  Lord  Melbourne  (a).  The  last  two  orders  do  not  mention  uy 
commisBion.  [Maule  J.  Are  we  not  bound  to  look  at  the  commission  itself  t]  The 
argument  is  that  the  last  two  orders  being  irregular,  the  defradant  was  not  bcmnd  to 
attend  to  them.  [Maule  J.  The  first  order  mentions  a  commission ;  the  aecoiid  and 
third  are  merely  subsidiary  to  it.]  At  any  rate  notioe  to  the  defendant  of  tiie  time 
and  place  where  the  examinations  were  to  be  held  was  absolutely  necessary.  Beiidei, 
there  was  no  authority  to  t^e  defendwt  to  [36]  cross-examine  witnesses.  In 
Stemkflhr  t.  Nmcton,  Tindal  C.  J.  says,  "  I  always  have  understood  the  practice  to  be, 
that  if  one  party  obtains  a  commission,  and  the  other  joins  in  it,  tbe  latter  is  entitled 
to  examine  his  own  witnesses ;  but  that  he  may  cross-examine  his  opponent's  witnesses 
without  joining :  if  the  practice  be  otherwise,  1  must  say  I  think  it  very  unreasoaable. 
In  equity  the  party  certainly  has  notice  of  every  step."  In  that  case  the  plaintiff  had 
declined  to  join  in  the  commission.  [Bompas  Serjt.  But  the  d^endant  issued  it 
without  notice  to  the  plaintiff,  and  after  the  time  to  which  he  was  limited  1^  the 
effisct  of  the  judge's  order.  In  the  present  case  the  examination  was  on  interrpgatoriei^ 
and  the  defendant  mi^ht  have  delivered  cross-interrogatories.]  At  any  rste  the 
commission  is  informal  in  not  giving  the  power  of  cross-examination ;  and  defei- 
dant  was  entitied  to  notice.  [Coltanui  J.  Of  what  use  would  notioe  have  been  to 
him?  As  the  examination  was  upon  inteiTOgatories,  he  could  not  have  asked  any 
questions,  even  if  he  had  been  there.]  He  might  have  watched  the  proceedings,  and 
have  ascertained  whether  the  examinations  were  fairly  and  properiy  conducted. 

Tindal  C.  J.  SteinkeUer  v.  Newton  does  not  apply  to  the  present  case :  fw  here, 
the  defendant,  by  his  own  voluntary  act,  has  renotmced  the  power  of  examinatitn. 

The  other  judgm  concurred. 

Rule  discharged. 


[36]  WiucES  V.  Hopkins  and  Nigholi&  June  7, 1843. 

A  plea  to  a  declaration  for  the  non-performance  of  a  promise  to  pay  a  bill  drawn  by 
the  plaintiff  for  the  accommodation  of  the  defendant,  and  to  indemnify  the  [daintiff 

several  judges  thereof,  in  every  action  depending  in  such  court,  uptm  the  iqiplieitxn 
of  any  of  the  parties  to  such  suit,  to  order  the  examination  on  oath,  upon  intnro^ 

tones  or  otherwise,  before  the  master  or  prothonotary  or  other  person  or  penou  to 
be  named  in  such  order,  of  any  witnesses  within  the  jurisdiction  of  the  court  wh«e 
the  action  shall  be  depending,  or  to  order  a  commission  to  issue  for  the  examinatioB 
of  witnesses  on  oath,  at  any  place  or  places  out  of  such  jurisdiction,  by  interrogatonei 
or  otherwise,  and  by  the  same  or  any  subsequent  order  or  orders,  to  give  lul  eoA 
directions  touching  the  time,  place,  and  manner  of  such  examination  as  wtAl  witiun 
the  jurisdiction  of  the  court  wherein  the  action  shall  be  depending  as  trithout,  and  sll 
the  matters  and  circumstances  connected  with  such  examinations  as  may  aj^Mir 
reasonable  and  just 

(a)  3  New  Ca.  67,  3  Sc.  398;  S.  C.  per  nom.  Norton  v.  lomi,  6  DowL  P.  C  181; 
where  it  was  held  that  an  affidavit  to  sup^rt  an  application  for  issuing  a  oommiaioa 
to  examine  a  witness  out  of  the  jurisdiction  of  the  court  (at  Dublin)  need  only  stite 
the  name  of  the  witness — that  he  is  a  material  witness  for  the  party  applying  for  the 
commission — that  the  trial  is  expected  to  take  place  about  a  paiticiwur  time^— and  thit 
the  witn^  is  out  of  the  jurisdiction  of  the  cotui^ 


Digitized  by 


Google 


WTLKB8  1*.  HOPKINS 


799 


^laioafe  the  bill, — that  the  defendant  duly  paid  the  bill,  and  that  tbe  pUuntiff  was 
not  damnified  (a) — should  conclude  to  the  oountry, 

AjBsumpsit.  The  declaration  stated  that,  in  consideFation  that  the  plaintiff  would, 
bn-  the  accommodation  of  the  defendants,  draw  a  Inll  of  exchange  on  them  for  121L 
lOs.,  and  would  indorse  and  deUver  the  same  to  them,  the  defendants  promised  the 
l^aiotiff  that  they  would  duly  pay  the  said  bill  when  due,  and  would  indemnify  the 

K tiff  against  the  payment  of  the  said  121L  lOs.,  and  all  charges  and  expenses  which 
lould  bear  or  sustain,  or  to  which  he  might  be  put,  in  respect  thereof.  Averment ; 
that  the  plaintiff,  relying,  &c.  afterwards,  to  wit,  on  the  25th  of  June  1 825,  drew  a 
bill  of  exchange  on  the  defendants,  and  thereby  requested  them,  two  months  after  the 
date  thereof,  to  pay  to  his  order  1211.  lOs.,  value  received,  and  at  their  request 
indorsed  the  bill  and  delivered  it  to  them ;  that  the  defendants,  negotiated  the  same ; 
sod  that  afterwards,  to  wit,  on  the  23d  of  August,  1825,  when  the  bill  became  due, 
the  defendants  were  required  to  pay  the  same.  Breach ;  that  the  defendants  did  not^ 
DOT  would,  then  or  at  any  other  time,  pay  the  same,  but  wholly  refused  so  to  do ;  by 
reasoQ  whereof  the  plaintiff,  as  the  drawer  of  the  bill,  was  compelled  to  pay,  and  did 
psj,  to  the  holder  of  such  bill  lOL  for  interest  uid  charges  liiereon,  and  paid  also  101. 
for  costs  and  charges  incurred  by  the  plaintiff  on  occasion  of  his  bcdng  sued  by  such 
hokfer,  and  for  other  costs  and  charges. 

Plea,  by  the  defendant  Nicholls,  that  the  defendants  did  duly  pay  the  bill  when  it 
became  due ;  and  that  the  pUuntiff  did  not  bear,  nor  was  he  put  to,  any  costs  or  [37] 
ehuvee  by  reason  oi  his  drawing  such  bill,  modo  et  formft:  ooncluding  with  a 
T^fication. 

To  this  plea  tiie  plaintiff  demurred  specially,  asngning  for  cause,  that  it  ought  to 
have  concluded  to  the  country. 

Dowling  Seijt.,  in  support  of  the  demurrer,  submitted  that  the  plea  concluded 
imisoperly,  as  it  contained  a  direct  denial  of  the  breach  of  contract  alleged  in  the 
dedaration. 

Talfourd  Serjt.,  contri,  referred  to  EnaaU  v.  Smith  (1  C.  M.  &  R.  522,  5  Tyrwh. 
Ul)  and  GoodchUd  v.  Pledge  (1  M.  &  W.  363,  6  Dowl.  P.  C.  89.  And  see  Moses  v. 
Lfsy,  4  Q.  B.  213)  as  authorities  that  a  plea  of  payment  must  conclude  with  a  verifica- 
tion. [Maule  J.  This  is  not  a  plea  of  payment  in  discharge  of  the  cause  of  action  (c).] 
The  plea  contains  an  affirmative  {d)  allegation.    [Tindal  C.  J.    So,  in  an  action  for 

(a)  Such  a  conclusion  to  a  plea  of  non  damnificatus,  in  an  action  upon  any 
indemnity  bond,  would  be  proper  only  where  a  breach  of  the  conditaon  was  assigned 
in  the  declaration. 

(c)  In  the  ordinary  plea  of  payment^  t^e  defendant  alleges  new  matter  oocurring 
after  a  breach, — payment  and  acceptance  in  disdiarge  of  the  breach.  Here,  tiie  pay- 
meit  neaatiTeB  the  iHvach  itself. 

(<Q  Al  common  law,  a  plea,  replication,  or  subsequent  pleading,  which  contained 
new  a^rmative  matter,  concluded  with  a  verification — an  assertion  of  the  ability  of 
die  pleader  to  prove  the  matter  alleged,  (though  without  actually  producing  his  secta, 
u  in  declaring,  which  he  might  not  be  prepared  to  do) — and  a  prayer  of  judgment, 
bf  which  the  adverse  party  was  invited  to  answer  him. 

Secondly.  Where  the  affirmative  in  the  plea,  &c.  merely  traversed  a  negative 
slleration  of  the  adverse  party,  the  conclusion  was  to  the  country. 

Thirdly.  Where  the  plea,  <fec.  contained  new  negative  matter,  it  concluded  witii 
a  fn^er  of  judgment ;  but  without  a  verification,  there  being  nothing  for  the  party 
plndnig  Budi  a  plea,  &o.  to  prove.  (See  Bodmham  t.  HiU,  7  M.  &  W.  274,  supra, 
86,  n.) 

Fourthly.  Where  n^tiTe  matter  in  the  plea,  &c.  merely  traversed  affirmative 
nutter  in  rae  declaration,  &c.  the  plea,  &c.  oonduded  to  the  countay. 

Id  the  principal  case  l^e  formor  part  of  the  plea  belongs  to  the  second,  the  latter 

pwt  to  the  fourth,  of  these  divisions. 

In  framing  the  new  rules  of  pleading  (H.  4  W.  4,  3  Nev.  &  M.  5,  10  Bingh.  467), 
the  jodges,  when  they  discarded  the  prayer  of  judgment,  appear  to  have  considered 
that  the  termination  of  every  pleading  would  still  be  distmct^y  marked  either  by 
tKidering  a  verification  or  by  praying  a  jury,  and  to  have  left  pleadings  coming  within 
the  third  of  the  above  classes  unprovided  for. 
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breach  of  oove-[38]-iuuit  to  repair,  a  plea,  that  the  defendant  did  repair,  is  affinnatTre, 
but  it  concludes  to  the  country  (a),]  The  promise  laid  in  the  declaration  ia,  not  menAy 
to  pay  the  bill,  but  also  to  indemnify  the  plaintiff  &^inst  the  payment  theretrf,  aod 
all  charges  and  expenses  to  which  he  may  be  put.  [Uresswell  J.  If  the  dden^nti^ 
by  the  or^nal  contract,  had  not  been  bound  to  pay  the  bill,  but  merely  to  indemnify 
the  plaintiff,  a  plea  of  payment  would  not  have  been  a  mere  traverse.] 

TiNDAL  C.  J.  The  declaration  contains  a  direct  denial  that  the  defendants  paid 
the  bill.  The  plea  states  that  they  did  pay  it  That  is  therefore  simply  a  tamae 
of  the  allegation  in  the  dechutitiott. 

Talfounl  Serjt.  then  prayed,  and  obtained, 

Leave  to  amend. 


The  Eastern  C!ountibs  Railway  Cohpant  v.  Bobertson.  Jane  7, 1843. 

[S.  C.  6  Scott,  N.  R.  802 ;  1  D.  &  L.  498.] 

Debt  for  two  calls  of^  U.  each  upon  200  shares  in  an  inoorp(»ated  jointHrtodE  oonnuj. 
The  particulars  claimed  3301,  viz.  150L  in  respect  of  a  first  call  upon  150  sum, 
and  1801.  in  respect  of  a  second  call  upon  180  uarw.  The  dclttiduit  pleaded  pay- 
ment. The  cause  being  referred,  the  defendant  proved  payment  of  more  than 
4001. ;  it  was  shewn  that  he  was  proprietor  of  640  shares  at  the  first  call,  and  1200 
at  the  second ;  and  the  arbitrator  awarded  in  favour  of  the  plaintiffs. — Held  that 
the  arbitrator,  by  receiving  evidence  in  respect  of  more  than  200  shuvs,  had  not 
exceeded  his  authority,  but  had,  at  the  moat,  received  im|»t>per  evidenoe ;  und  a 
rule  for  setting  aside  the  award  waa  refused. 

Debt,  for  calls  upon  shares.  The  company  was  incorporated  by  the  6  &  7  W.  4, 
c.  cvi.  The  first  count  of  the  declaration,  founded  upon  the  162d  sectacm  (A  the 
act,  claimed  4001.  in  respect  of  two  calls  of  11.  each,  on  200  shares.  There  were  also 
counts  for  money  [39]  mid  and  received  and  on  an  aocount  8t(^»d.  The  paitieohn 
of  demand  claimed  330L,  being  in  respect  of  a  first  oeXl  upon  150  shans,  mad  of  a 
second  upon  120  shwes. 

Pleas :  nnnquam  indebitatus,  payment^  and  set-ofil 

The  cause  was  referred  to  a  faamster.  It  was  proved  before  Uie  arbitntw  that 
the  defendant  was  the  proprietor  of  640  shares  at  the  date  of  the  fii^  call,  and  ol 
1 200  at  the  date  of  the  second.  The  defendant  called  upon  the  plaintifiEs  to  point  out 
what  particular  shares  they  went  for ;  and  he  proved  payment  of  more  than  40(M.  in 
respect  of  shares  generally.  The  plaintiffs  contended  that  they  were  entitled  to  reoover 
in  respect  of  all  the  defendant's  shares  upon  which  he  did  not  jvove  the  oalla  to  ban 
been  paid  up.  The  arbitrator  assented  to  this  view,  and  made  his  award  in  favour  of 
the  plaintiffs  upon  all  the  issues. 

Talfourd  Serjt  now  moved  to  set  aside  the  award,  upon  the  ground  that  the 
arbitrator  had  exceeded  his  authority.  [Tindal  C.  J.  The  objectioD  seema  addremd 
to  the  merits.  It  was  an  open  case  before  the  arbitrator.]  He  had  power  to  deal 
only  with  the  matters  in  the  cause.  The  dedantion  is  limited  to  200  ahana,  hut  he 
has  entered  into  matters  dehors  the  cause.  [Tindal  C.  J.  I  suppose  arlntntor 
had  all  the  books  and  matters  fairly  before  him.]  It  is  submitted  that  he  ought  not 
to  have  received  evidence  relating  to  other  shares.  [Gresswell  J.  The  actxn  k 
brought  in  respect  of  calls  upon  200  shares.  The  defendant  has  pleaded  payment 
You  say  the  arbitrator  ought  not  to  have  received  evidence  nlating  to  other  shares ; 
that  we  cannot  now  enter  into.  Maule  J.  It  may  be  as  you  say ;  but  the  objection 
would  only  amount  to  reception  of  improper  evidence.  The  ^laiDtiffs  mig^t  have  new- 
assigned.  Tindal  C.  J.  Or  the  defendant  might  have  obtamed  better  partieiilan  d 
the  plaintiffs'  demand.] 

Kule  refused. 

(a)  So,  non  infregit  oonventionem,  which  is  a  double  negative^  equivalent  to  teonit 
oonventionem,  is,  in  ihe  few  cases  where  this  plea  is  allowed,  properly  omdnded  to 
the  country. 
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[40]   Maillard  v.  The  Dxtke  of  Akgyle.   June  9,  1843. 

In  asnimpflit  by  A.  agamst  B.,  B.  pleaded,  as  to  the  sum  of  2501.  parcel,  &c.,  that  he 
made  the  pFomises  jointly  with  C.  and  D. ;  that  before  the  commencement  of  the 
suit  C.  and  D.  for  themselves,  and  B.  delivered  to  A.  divers  bills  of  exchange 
amounting  to  260L ;  which  bills  were  so  delivered  by  C.  and  D.  to  A.,  and  by  A. 
talron  and  receiTed  for  and  on  account  of  the  said  sum  of  2601.  parcel,  &c  and  in 
paymsBt  Uierectf ;  t^t  A.  afterwards  indorsed  the  bills  to  R,  who  at  the  time  of 
die  oommenoement  of  tAia  suit  was  and  still  is  holder  thereof  for  value. — Held,  on 
speaal  demurrer,  that  tiie  |^  was  not  double,  inasmuch  as  tiie  word  "payment^" 
taken  with  the  context,  did  not  import  payment  in  satisfaction. 

ABSumpsit^  for  work  and  materials,  goods  sold  and  delivered,  money  lent,  money 
paid,  and  money  found  due  on  an  accoimt  stated. 

Plea^ — as  to  the  sum  of  250L,  pareel  of  the  moneys  in  the  declaration  mentioned, 
—that  the  defendant  made  the  said  promises  in  the  declaration  mentioned  as  to  the 
aaid  sum  of  2501,  parcel  as  aforesaid,  jointly  with  Richard  Brown  and  T,  Rolph  ;  and 
that  alter  the  m^ng  thereof,  and  before  the  commencement  of  the  suit,  to  wit,  on 
the  15th  of  December  1842,  the  said  Brown  and  Rolph,  for  themselves  and  the  defen- 
duQt,  delivered  to  the  plaintiff  divers  biUs  of  exchange  for  sums  amounting  in  the 
whole  to  the  sum  of  2501.,  to  wit,  one  bill  of  exchange,  bearing  date,  to  wit,  the  day 
and  year  last  aforesaid,  for  the  sum  of  501.,  payable  at  one  month  from  the  date 
dweo^  drawn  by  the  said  Brown  upon  and  accepted  by  the  said  Rolph,  and  b^  the 
said  Brown  indorsed  in  blank ;  two  other  bills  of  exchange  bearing  date  respective^, 
to  wit,  the  day  and  year  last  aforesaid,  for  501.  each,  payable  at  two  months  from  the 
dates  thereof  respectively,  and  respectively  drawn  by  the  said  Brown  upon  and 
accepted  by  t^e  said  Rolph  and  by  tiie  said  Brown,  then  respeotively,  indorsed  in 
Uank;  and  two  other  bills  of  exchuige,  bearing  date  respectively  the  day  and  year 
aforesaid,  for  SOL  each,  payable  at  three  montiis  from  the  dates  thereof  respectively, 
and  respec-[41^tively  drawn  by  the  said  Brown  upon  and  accepted  by  the  said  Rolph, 
and  by  the  said  Brown  then  respectively  indorsed  in  blank,  which  several  bills  of 
exchange  were  so  delivered  by  the  said  Brown  and  the  said  Rolph  to  the  plaintiff,  and 
by  him  then  taken  and  received  for  and  on  account  of  the  said  sum  of  250L,  parcel  as 
aforesaid,  and  in  payment  thereof ;  and  the  said  Brown  and  Rolph  respectively  then 
beofune  and  were  and  still  are  liable  to  pay  the  said  several  sums  of  money  in  the  said 
bills  of  exchange  respectively  specified,  according  to  the  tenor  and  effect  thereof ;  that 
tiie  plaintiff  afterwards,  and  before  the  commencement  of  the  suit,  to  wit,  on  the  day 
and  yeu*  last  aforesaid,  indorsed  the  sud  several  bills  of  exchange  respeotively  to 
dirus  persons  to  the  defendant  unknown ;  and  that  such  persons  respectively  and 
not  the  pliuntifiF^  at  t^e  time  of  commencing  the  suit,  were,  and  still  are,  the  holders 
thereof  respectively  for  value,  and  entitied  to  sue  the  said  Brown  aad  Bolph  respeo- 
tively tbereon.  Verification. 

Special  demurrer,  assigning,  among  other  causes,  that  the  plea  contained  no  legal 
answer  or  defence  to  so  much  of  the  declaration  as  it  was  pleaded  to,  inasmuch  as  it 
disclosed  no  agreement  on  the  part  of  the  plaintiff  to  accept  the  liabilities  of  the  said 
Bicbud  Brown  and  T.  Rolph  on  the  bills  of  exchange  therein  mentioned  in  lieu  of 
the  liaMlity  of  the  defendant  in  respect  of  the  said  sum  of  2501.,  parcel,  &c.,  as  afore- 
aud,  nor  any  agreement  on  the  part  of  the  d^endant ;  that  the  plea  was  double  in 
this,  to  wit,  that  in  stating  that  the  said  bills  were  taken  and  received  for  and  on 
BoeDunt  of  the  said  sum  oi  2601.,  parcel,  &&,  as  aforesaid,  and  in  payment  thereof, 
and  in  afterwards  stating  that  the  said  bills  were,  at  the  time  of  the  commencement 
of  tiw  suit,  in  the  hands  of  indorsees  for  value,  other  than  the  plaintiff,  the  plea  dis- 
eloaed  two  defences  to  the  said  sum  of  2501,  parcel,  &c.,  to  wit,  that  the  said  bills 
vers  given  for  [42]  and  on  account  of  the  sum  of  2501.,  and  at  the  time  of  the  com- 
mencement of  tiie  suit  were  outstanding  in  the  hands  of  the  indorsees  for  value  other 
thao  those  of  the  plaintiff ;  and  also  that  the  said  bills  were  token  in  payment  (which, 
if  it  meant  any  thing,  must  mean — in  extinguishment  and  satisfaction)  of  the  said 
debt ;  that  the  plea  was  uncertain,  and  did  not  state  with  suificient  particularity  and 
otttainty  how,  or  for  what  purpose,  the  said  bills  were  delivered ;  that  the  plea  was 
'^mgDan^  and  contained  two  statements  wholly  at  variance  with,  and  inconsistent 
witii,  each  other  in  this,  to  wit,  that  it  stated  therein  that  the  said  bills  were  token 
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for  and  on  account  of  tlie  said  sum  of  250L,  parcel,  &c,  and  also  that  they  were  taken 
in  payment  thereof ;  whereas  it  was  impossible  that  the  said  bills  should  have  been 
taken  for  and  on  account  of  the  said  sum  of  2501. ;  in  which  case  the  original  Uabili^ 
of  the  defendant  would  revive  on  the  dishonour  of  the  said  bills ;  and  also  in  paynent 
of  tiie  said  sum  of  250L ;  in  which  case  t^e  original  liability  oi  the  defendant  would, 
on  the  delivery  and  acceptance  thereof,  be  utteny-extiDgnisiied  and  dischuged;  that 
ike  plaintiff  could  not  ^ely  take  issue  on  the  plea ;  wat  it  was  an  infonul  ^ea  of 
accord  and  satisfaction,  &c, 
Joinder  in  demurrer. 

Byles  Serjt  in  support  of  the  demurrer.    This  plea  is  both  double  and  nncutsin. 
It  alleges  that  five  bills  were  delivered  by  Brown  and  Rolph  to  the  plaintiff,  and  were 
received  by  him  "for  and  on  account  of  the  said  sum  of  250L,  parcel,"  &c,  and  ia 
payment  thereof.    Had  the  plea  stopped  there,  it  might  have  been  good,  so  far  aa  this 
objection  is  concerned ;  but  it  proceeds  to  state  that  the  bills  were  outstanding  in  tte 
hands  of  third  persons,  holders  thereof  for  value.    Where  a  bill  of  exchange  is  giTra 
for  a  debt,  it  may  be  received  in  one  of  two  ways.   Where  it  is  delivered  merdy  oa 
account  of  the  [4S]  debt)  if  the  bill  be  not  i»id,  the  orinnal  debt  revives ;  but  when 
it  is  given  in  satisraction  of  the  debt,  the  original  debt  wiU  not  revive,  notw^standing 
the  nonpayment  of  the  bill ;  for  the  transaction  amounts  to  a  sale  of  the  foilL   If  any 
meaning  can  be  given  to  the  words  here,  the  plea  imports  that  the  bills  were  deUvered 
in  satisfaction  of  the  debt ;  and  if  so,  it  is  double.    There  have  been  two  decisionB  on 
the  words  "for  and  on  account  of."    In  Kearslake  v.  Morgan  (5  T.  R.  513),  whidi  was 
assumpsit  for  goods  sold,  &c.,  a  plea  that  the  defendant,  the  payee  of  a  promissoiy 
note,  indorsed  it  to  the  ^huntiff "  for  and  on  account  of  "  the  debt^  and  that  the  jdain- 
tifis  "  accepted  and  received  the  note  for  and  on  account  of "  the  said  debt^  was  held 
good  on  general  demurrer.  The  point  was  recently  before  this  raurt  in  Mercer  r.  Ckeem 
^nte,  vol  iv.  804).    There,  to  assumpsit  for  work  and  materials,  &c.,  the  defendanta 
meaded  that  the  promises  were  made  by  them  jointly  with  T.  M. ;  and  tiiat  before  adion 
brought  the  plaintiff,  for  and  on^ccount  of  the  sum  due,  and  of  the  promises  erf  the  defen- 
dants and  T.  M.,  drew  a  bill  on  T.  Bl,  which  he  accepted  and  delivered  to  the  {diintiS^ 
who  received  the  same  for  and  on  account  of  the  said  sura,  and  of  the  said  ivomiaes. 
It  was  held  that  the  plea  was  good,  as  raising  a  primft  facie  defence ;  and  that  it  lay 
on  the  plaintiff  to  shew  that  the  bill  was  oveixlue  and  unpaid,  or  had  been  negotiated. 
These  two  cases,  therefore,  are  authorities,  that  if  the  present  plea  had  stopped  at  the 
words  "for  and  on  account  of,*'  &c.,  it  would  have  been  ^[ood.    The  questaoD  is, 
whether  the  plea,  by  proceeding  to  allege  that  the  plaintiff  received  the  bill  in  payment 
of  the  2501.  does  not  raise  two  defences  on  the  record.    In  Sard  v.  Rhodes  (lyrwh.  k 
O.  298,  1  M.  &  W.  153),  which  was  assumpsit  on  a  bill  of  exchange  for  43L,  l^e  ques- 
tion turned  upon  an  allegation  in  the  plea,  that  the  defendant  had  de-[44i-livered  a 
promissoiy  note  for  44L  to  the  ^ainfin  "in  full  satisfaction  and  discharge''  of  the  bill, 
and  the  plaintiff  then  received  the  said  note  "  in  full  satisfaction  and  discharge  "  itf  tiie 
bill    It  was  held  that  the  plaintiff's  only  remedy  was  upon  the  note.    Parke  K  there 
says  to  the  plaintiff's  counsel,  "Your  agreement  is,  to  take  the  note  for  better  or 
worse."    Supposing  that  this  plea  had  contained  the  two  allegations,  that  the  bOls 
were  received  for  and  on  account  of  the  2501.,  and  also  that  they  were  taken  "  in 
full  satisfaction  and  discharge,"  it  is  clear  that  the  plea  would  have  been  douUe. 
[Tindal  G.  J.    What  you  have  to  make  out  is,  that  the  words,  "  in  payment  thereof," 
taken  with  the  context,  amount  to  an  averment  of  satisfoction.]    If  the  wcurds  may 
admit  of  two  meanings,  inconsistent  with  each  other,  the  plea  is  bad  for  unc«taintr. 
It  is  submitted,  however,  that  the  words,  taken  in  connection  with  bills  payable  to 
beurer,  mean  satisfaction.    [Maule  J.    The  question  is,  whether  the  sentence  is  to  be 
so  imderstood  when  it  is  capable  of  another  consta^ctaon.]   This  b^ng  a  speeiil 
demurrer,  if  the  words  may  be  understood  in  two  senses,  they  should  be  takoi  in 
t^at  most  unfavourable  to  the  party  pleading  them ;  sad,  primi  facie,  the  wwda  in 
payment  mean  in  satisfaction.   [Maule  J.  Those  words  serve  to  expUin  the  word 
"delivery,"  and  shew  that  the  bills  were  delivered  to  the  plaintiff,  not  as  a  bailee  or 
messenger,  but  in  payment  for  and  on  account  of  the  2501.    Gresswell  J.    Gould  you 
plead  the  delivery  of  a  bill  for  a  smaller  sum,  in  payment  of  a  larger  sum  1]   Not  in 
payment,  but  in  satisfaction.    [Gresswell  J.    If  that  be  so,  then  it  shews  that  h«e, 
the  word  payment  cannot  mean — in  satisfaction.]   The  plaintiff  is  not  bound  to  proro 
that  the  words  mean  satisfaction ;  it  is  sufficient  if  they  may  bear  that  aigmfaatioa ; 
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for  fliat  rendos  ihe  plea  uncertain.   [Maule  J.   A  bill  cannot  be  said  to  be  paid 

until  it  reaches  maturity,  and  is  duly  honoured.]  That  [46}  is  only  the  popular 
meuiiDg  of  the  word.  [Maule  J.  Payment  is  not  a  technical  word ;  it  has  been 
imported  into  law  proceedings  from  the  exchange,  and  not  from  law  treatises.  When 
yon  speak  of  paying  in  cash,  that  means  in  satisfaction,  but  when  by  bill,  that  does 
not  import  satisfaction,  unless  the  bill  is  ultimately  taken  up.  You  may  support  a 
plea  of  payment,  by  shewing  that  a  person  agreed  to  accept  a  horse  from  another  in 
ntisfaction,  and  the  same  as  to  goods,  provided  the  agreement  was,  to  take  the 
articles  as  money  (a).]  There  is  another  objection  to  the  ^ea.  It  contains  no  allega- 
ticHi  that  the  bills  belonged  to  the  defendants.  Brown  and  Bolph,  who  delivered  them 
over  to  the  plaintiff,  or  that  they  had  any  authority  from  the  defendant  for  so 
delivering  them  over ;  all  that  is  stated  is,  that  the  buls  were  drawn  by  Brown  and 
Kcepted  by  Rolph.  [Maule  J.  If  Brown  joins  tfai^  is  enough :  it  is  suflbnent  if, 
antong  them,  they,  have  a  title  to  the  bills.] 

Cbannell  Sent,  contri,  was  stopped  by  the  court 

TiNDAL  C.  J.  I  do  not  see  why  we  should  ^  out  of  our  way,  and  ^ve  a  forced 
eooataructaon  to  the  word  payment  as  used  in  this  plea.  In  Siedmm  v.  Ghoch  (I  Esp. 
N.  P.  C.  5)  Lord  Kenyon  says  the  law  is  clear,  that  if,  in  payment  of  a  debt,  the 
creditor  is  content  to  take  a  bill  or  note  payable  at  a  future  day,  he  cannot  legally 
eommeQce  an  action  on  his  original  debt  untu  such  bill  or  note  becomes  payable,  and 
default  is  made  in  tiie  payment ;  but  that  if  such  bill  or  note  is  of  no  value,  as  if,  for 
example,  drawn  on  a  person  who  has  no  effects  of  the  drawer's  in  his  hands,  and  who 
tberetun  refuses  to  aoeept  it^  in  such  case  he  may  consider  it  as  waste  paper,  [46]  and 
resort  to  his  original  demand  and  sue  the  debtor  on  it ; "  thereby  implying  that  the 
word  "  payment "  does  not  necessarily  mean  payment  in  sati^cticm  and  diaofaarge, 
bat  may  be  used,  as  there,  in  its  popuur  sense. 

Per  curiam.    Judgment  for  the  defendant 

Byles  Serjt  applied  to  amend,  by  taking  issue  on  the  plea ;  which  was  granted  oa 
theoBoal  terms. 


TUKNLKT  V.  Maoobeoor.   June  14, 1843. 

Id  case,  by  A.  against  B.,  the  decUiration  stated  that  G.  had  requested  A.  to  advance 
him  2500t  on  the  security  (rf  an  assignment  of  the  benefit  of  a  claim  which  C. 
^eged  he  had  against  the  government ;  that  A.  was  willing  to  advance  the  said 
SOTD ;  that  C.  had  referred  A.  for  information  on  the  subject  of  the  said  claim  to  B. 
as  being,  and  as  in  fact  B.  was,  an  officer  in  the  service  of  ^vemment,  and  as 
being  able,  from  the  means  of  knowledge  possessed  by  him,  to  afford  such 
information;  that  A.  applied  to  R,  and  that  the  latter  falsely  and  fraudulently 
represented  to  A.  that  the  claim  was  entertained  by  government,  and  was  sure  to 
be  paid ;  whereupon  A.  advanced  the  said  2500L  to  C.  upon  an  assignment  the 
said  claim.  Plea,  that  R  was  not  an  officer  in  the  service  of  ^vemment^  nor  able, 
from  the  means  of  knowledge  possessed  by  him,  to  afford  information,  modo  et 
fomSu — Held  that  both  branches  of  the  plea  were  bad ;  the  first  as  being  a  traverse 
(rf  an  immaterial  allegation ;  and  iSke  second,  because  it  was  a  traverse  of  matter 
Dot  alleged  in  the  declaration. — Another  plea  stated  that  the  representation  was  not 
in  writing  signed  by  B.,  according  to  the  9  Qeo.  4,  c.  14,  s.  6,  and  that  it  was  verbal 
only,  and  made  after  the  passing  and  coming  into  effect  of  that  act. — Held  bad,  as 
UDounting  to  the  general  issue,  being  an  argumentative  denial  of  the  representation 
charged  in  the  declaration. — Quaere,  whethei'  the  representation  set  out  in  the 
decltuution,  was  a  representation  relating  to  the  credit  or  ability  of  C.  within  the 
9Gea4,  a  1^8.6? 

Case.  The  declaration  stated  that  before  and  at  the  time  of  the  committing  of  the 
grievances  thereinafter  mentioned,  one  Sir  Joseph  Abraham  Douglas  had  re-[47T- 
qnested  tlie  plaintiff  to  advance  and  pay  to  him  the  said  Douglas  the  sum  of  25001, 
upon  the  security  of  an  assignment  by  the  said  Douglas  to  the  plaintiff,  of  the  beaefit 

(o)  Vide  Barclay  v.  GoocA,  2  Esp.  N.  P.  C.  571 ;  NightingaU  v.  Devime,  2  W.  Bhk 
684,  S.  C.  S  Burr.  2592 ;  Jones  t.  Brinley,  1  East,  1 ;  Ta^or  v.  Eiggms,  3  East,  169 ; 
fUek  y.  Mon,  5  East,  230. 
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of  a  certain  claim  which  the  said  JDouglas  had  then  alleged  to  the  plaintiff  that  he  the 
said  Douglas  then  had  against  Her  Majesty's  government,  for  a  large  sum  of  money, 
to  wit,  a  sum  of  between  19,0001  and  20,0001.,  and  which  claim  the  said  Douglas  had 
then  lUleged  to  the  plaintiff  to  be  a  just  claim,  and  to  have  been  entertained  hy  tlw 
said  government,  and  to  be  sure  to  be  paid ;  and  thereupon  the  plaintiff^  before  lod 
at  the  time  of  the  committdng  of  the  said  grievances,  was  willing  to  advance  and  paj 
to  the  said  Douglas  the  said  sum  of  2500L  upon  the  security  of  such  assigameat  as 
aforesaid  of  the  benefit  of  the  said  claim,  if,  on  inquiry  of  the  defendiuit  before 
advancing  and  paying  the  said  sum  on  such  security,  it  should  appear  from  the  repre- 
sentations of  the  defendant,  that  the  said  claim  was  well  founded  and  was  entertained, 
and  would  be  satisfied  by  the  said  government ;  of  all  which  premises  the  defendant 
before  and  at  the  time  of  the  committing  of  the  aaid  grievances  had  notice ;  that  also 
before  and  at  the  time  of  the  committing  of  the  said  grievances,  the  aaid  Douglas  had 
referred  the  plaintiff  for  information  on  the  subject  of  the  said  claim  to  the  defendant, 
as  bein^,  and  as  in  fact  the  defendant  before  and  at  the  time  of  t^e  oommittiing  of  the 
said  gnevances  was,  an  officer  in  the  service  of  the  said  government^  to  wit^  at  the 
Board  of  Trade,  and  as  being  able  from  the  means  of  knowledge  pomeased  by  him  to 
afford  such  informalaon ;  and  thereupon  the  plaintiff,  to  wit,  on  the  Ist  of  Febnuuy 
1842,  applied  to  the  defend^mt  for  such  information  as  aforesaid,  and  then  informed 
the  defendant  that  such  application  was  made  with  reference  to  the  validity  of  the 
said  claim  and  the  sufficiency  of  the  said  secuiity ;  whereupon,  and  before  the  oom- 
mencement  of  the  suit,  to  wit,  on  the  day  and  year  [48]  last  aforesaid,  the  defendant, 
craftily  intending  to  deceive  the  plaintiff  in  this  behalf,  and  to  induce  him  to  advance 
the  said  sum  of  25001.  to  the  said  Douglas  on  the  said  security,  falsdy  and  fraudulently 
represented  to  the  plaintiff  that  the  said  claim  was  entertained  hy  tiie  said  govoii- 
ment,  and  that  although  not  actually  admitted,  the  same  claim  waa  sure  to  w  paid, 
and  that  the  amount  thereof  ought  to  have  been  paid  long  befcnre,  and  that  it  was  a 
disgraoe  to  the  aud  aovemment  that  payment  thereof  had  men  so  l<mg  delayed,  and 
that  the  amount  of  we  said  claim  womd  be  paid  in  a  few  months  from  the  time  of  the 
making  by  the  defendant  of  the  said  representations,  and,  as  he  the  defendant  believed, 
within  a  period  not  exceeding  three  months  from  the  time  last  aforesaid ;  and  that  be 
the  defendant  did  not  know  why  payment  had  been  delayed  so  long,  unless  the  then 
recent  exchequer-bill  fraud,  and  the  change  in  the  government,  had  occasicHied  that 
delay  ;  and  that  the  treasury  would  take  notice  of  a  charge  on  that  claim,  as  had  been 
done  in  a  case  of  his,  the  defendant's,  while  he  was  a  consul  abroad :  the  declarab'tn 
then  averred,  that  thereupon  aiterwards,  to  wit,  on  the  24th  of  February  1842,  the 
jUaintaff  advanced  and  paid  to  the  said  Douglas,  upon  the  security  of  an  as8^;nmeot  br 
the  said  Douglas  to  the  plaintiff  of  the  benefit  of  the  said  claim,  the  sum  of  250(H.,  aad 
the  said  Douglas  then  made,  and  the  plaintiff  then  accepted,  such  assignment  as  a 
security  for  t£e  repayment  oi  the  said  sum  of  26001.,  with  interest  thereon  at  and 
after  the  rate  of  51.  per  centum  per  annum ;  that  the  plaintiff  was  induced  to  advance 
and  pay  as  aforesaid  the  said  sum  of  2500L  to  the  said  Douglas  upon  such  security 
as  aforesaid,  and  to  accept  the  said  assignment  as  such  security,  by  the  representa- 
tions so  made  to  him  as  aforesaid  by  the  defendant ;  and  that  he  the  plaintiff 
advanced  and  paid  the  same  sum  to  the  said  Douglas  upon  such  security  as  aian- 
[^Tsaid,  and  accepted  the  said  assignment  as  such  security  as  aforesaid,  upon  the 
faith  of  the  said  representations,  and  believing  that  the  same  were  taiie ;  whereas  in 
truth  and  in  faot»  and  as  the  d^endant  at  the  time  when  he  made  the  said  representa- 
tions as  aforesaid  weU  knew,  the  said  claim  was  not  then  entertained  by  the  aid 
goTemment,  nor  was  the  same,  althoiwh  not  actually  admitted,  then  sure,  or  likd^. 
to  be  paid  within  a  few  months  from  tfio  time  of  the  making  by  tJie  defendant  nid 
representations,  or  within  a  period  not  exceeding  three  months  from  the  time  fast 
aforesaid,  or  at  any  other  tame,  Mid  the  d^endant  had  no  reason  for  bdievio^  nor 
was  it  then  true,  that  there  was  then  any  intention  on  the  part  of  the  said  govenuneDt 
to  satisfy  the  said  claim,  or  pay  any  sum  of  money  in  respect  thereof  at  any  time : 
and  whereas  in  truth  and  in  fact,  and  as  the  defendant  at  the  time  of  making  the  laid 
representations  well  knew,  the  ofBcers  of  the  said  treasury  would  not  take  notice  of 
a  charge  on  the  said  claim ;  that  although  the  period  of  three  months  next  after  tbe 
time  of  the  making  by  the  defendant  of  the  said  representations  elapsed  lon^;  before 
the  commencement  of  this  suit,  and  although  the  plaintiff  had  always  since  tbe 
middng  of  the  said  assignment,  been  ready  and  willing  to  reiwve  payment  fnm  the 
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nid  government  of  the  amount  of  the  Haid  claim  or  any  part  thereof,  and  althou^  the 
pliintiff  hefore  the  commenoement  of  the  suit,  to  wit,  on  the  day  and  year  last  afore- 
said, endeavoured  to  render  the  said  security  available,  and  to  cause  uie  said  asngn- 

ment  to  be  noticed  by  the  officers  of  the  said  treasury  as  a  charge  on  the  said  claims, 
^et  the  amount  so  claimed  as  aforesaid,  and  on  the  security  of  the  said  assignment  of 
the  benefit  whereof  the  said  sum  of  25001.  was  so  advanced  and  paid  as  aforesaid,  had 
not,  nor  had  any  part  thereof,  been  paid  by  the  said  government,  nor  was  the  same 
MBOunt,  or  any  part  thereof,  likely  to  be  paid  by  the  said  government,  nor  did  [60] 
DOT  Tould  any  oi  the  officers  of  the  sud  treasury  take  notice  of  the  said  assignment 
as  a  chai^  on  the  said  daim,  nor  has  the  same  or  any  part  thereof  ever  been 
admitted,  entertained,  or  in  any  way  recognized  by  the  said  eoveniment.  By  means 
whereof  the  said  assignment,  for  securing  the  repayment  of  the  said  sum  of  26001. 
with  interest  as  aforeuid,  was  of  no  use  or  value  whatsoever  to  the  phuntifl^  and  he 
the  [duntiff  had  wh(41y  lost  the  said  sum  of  25001.  so  by  him  advanced  ukd  paid  as 
ifnesaid,  and  all  the  interest,  benefit^  uid  advantage  which  would  otherwise  have 
arisen  to  the  plaintiff  from  the  possession  and  use  thereof,  amounting  in  the  whole  to 
a  laige  sum  of  money,  to  wit,  the  sura  of  300).,  and  all  benefit  and  advantage  of  an 
available  security  for  the  same,  and  had  incurred,  fruitlessly  and  without  benefit, 
divers  expenses,  amounting  in  the  whole  to  a  large  sura,  to  wit,  the  sum  of  3001.,  in 
and  about  the  procuring  and  obtaining  of  the  said  assignment,  and  in  about  the 
mdeavouring  to  render  the  same,  and  the  security  therein  expressed,  available. 

The  defendant  pleaded,  thirdly,  that  he  the  defendant  was  not  an  officer  in  the 
sen-ice  of  the  said  government,  nor  able,  from  the  means  of  knowledge  possessed  by 
him,  to  afford  information,  in  manner  and  form  as  the  plaintiff  had  above  alleged — 
concluding  to  the  country. 

Fourthly,  that  the  said  supposed  representation  in  the  dechinrf*i(m  mentioned  wbb 
not,  nor  was  any  part  thereof,  m  writing  signed  by  the  d^endant,  according  to  l^a 
forai  of  the  statute  rendering  a  written  instrument  necessary  to  the  validity  ot  certain 
nomises  and  engagements,  made  and  passed  in  the  ninth  year  of  the  reign  of  His 
late  Majesty  King  George  the  Fourth,  sind  that  the  supposed  representations  were 
verbal  only,  and  were  made  after  the  making,  passing,  and  coming  into  effect  and 
operation  of  the  same  statute.  Verification. 

Special  demurrer  to  the  third  plea,  assigning  for  [51]  causes, — that  the  same  plea 
took  issue  on  matter  not  alleged  or  implied  in  the  count,  in  this,  to  wit,  that  whereas 
the  count  alleged,  not  that  t^e  defendant  was  able  from  the  means  of  knowledge 
posseaeed  by  him  to  afford  information,  but  that  the  said  Douglas  had  referred  ^e 
riuntiff  to  the  defendant  as  being  able,  from  the  means  of  knowledge  possessed  by 
mm,  to  afford  such  infonnation ;  and  although  the  silence  of  the  count  touching  the 
aHlity,  in  fact,  of  the  defendant  to  afford  the  information  which  he  was  referred  to  as 
being  able  to  afford,  while  expressly  stating  that  the  defendant  in  facv  was,  as  well  as 
that  the  said  Douglas  had  referred  to  him  as  being,  an  officer  in  the  service  of  govem- 
ment,  prevented  any  implication  of  any  assertion  that  the  defendant  was  in  fact  able 
to  iSord  such  information,  yet  the  plea  stated  that  the  defendant  was  not  able  from 
the  means  of  knowledge  possessed  by  him  to  afford  such  information,  in  manner  and 
fonn  as  the  plaintiff  had  (as  the  plea  stated)  alleged,  and  therein  took  a  traverse  which 
followed  neither  the  words  nor  the  meaning  of  «ie  allegation  to  which  it  purported  to 
he  applied — that  although  the  plea  stated  and  introduced  new  matter,  to  wit,  that  the 
defenduit  was  not  able,  from  the  means  of  knowledge  possessed  by  him,  to  afford 
iofomiation,  yet  it  concluded  to  the  country ;  whereas  tne  same  ought  to  have  otm- 
dnded  with  a  verification  (sed.  vide  ante,  37  (d)  third  point),— that  the  plea  tendered 
M  immaterial  issue— that  the  plea,  if  available  in  substance  in  bar  of  the  action,  was 
wmiitous,  and  amounted  to  a  plea  of  not  guilty — that  the  plea  shewed  no  valid 
defence,  since  even  if  it  were  true  that  the  de^ndant  was  not  an  officer  in  the  service 
of  government  as  alleged,  nor  was,  when  he  was  referred  to  by  Douglas,  able,  from  the 
iMana  of  knowledge  possessed  by  him,  to  afford  infonnation,  still,  under  the  other 
tvcamstances  stated  in  the  count,  and  [62]  not  denied  in  the  plea,  the  defendant  was 
liable,  Sic,   Joinder  in  demurrer. 

Demurrer  to  the  fourth  plea,  assigning  for  causes — that  it  did^not  appear  in  or  by 
^ecoan^  nor  was  it  alleged  or  shewn  oy  the  plea,  that  the  action  was  brought  to 
the  defendant  upon  or  by  reason     any  representation  or  assurance  made  or 
given  concerning  or  relating  to  the  character,  conduct,  credit^  ability,  trade  or  dealings 
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of  another  person,  to  the  intent  or  purpose  that  auch  person  might  obtain  oredtt, 
money,  or  goods  upon,  within  the  true  intent  and  meaning  of  the  statute  in  t^e  [dea 
mentioned — that  the  plea,  if  valid  in  substance  to  bar  the  actaon,  was  circuitooB,  aod 
amounted  to  a  plea  of  not  guilty — that  the  plea  stated  what  was  only  matter  of 
evidence,  and  did  not  offer  or  tender  any  sufficient  issue  of  fact — that  the  plea  neither 
traversed,  nor  sufficiently  confessed  and  avoided,  the  matter  of  the  count — that  the 
plea  circuitously  and  informally  denied  the  representations  stated  in  the  count  to  havB 
been  made  by  the  defendant — that  the  plea,  while  it  in  effect  traversed  the  making  of 
a  representation  sufficient  to  support  the  action,  concluded  with  a  verificati<m,  whmts 
the  same  ought  to  have  concluded  to  the  country,  Sec.    Joinder  in  demurrer. 

Channell  Serjt.  (with  whom  was  J.  Henderson)  in  support  of  the  demurrer.  The 
third  plea  alleges  that  the  defendant  was  not  an  officer  in  the  service  of  ^vernment^ 
Dor  able,  from  the  means  of  knowledge  which  he  possessed,  to  afford  mfonnation. 
The  latter  fact  is  neither  alleged  in,  nor  to  be  implied  from,  the  declaration.  It  is  not 
averred  that  the  defendant  was  able  to  afford  information,  but  only  that  Douglas  had 
represented  him  to  be  able,  to  give  it 

The  next  objection  to  the  third  plea  is,  that  this  plea,  in  denying  that  the  defen- 
dant was  an  officer  of  the  [63]  government,  raises  an  munatetial  issue.  The  plea  of 
not  guil^  puts  in  issue  oot£  whether  the  defenduit  made  the  repreeentation,  and 
whetmer  he  Knew  it  to  be  false.  U  the  plaintiff  failed  to  establish  either  <rf  these  facto 
at  the  trial,  he  could  not  succeed.  If  made  tiiem  out,  the  rest  of  ^e  dedaration, 
not  fraversed,  would  disclose  a  sufficient  cause  of  action.  The  traverse  of  tiie  all^ 
tion  that  the  defendant  was  a  government  officer,  is  therefore  wholly  immateriaL  If 
not,  it  amoimta  to  not  guilty,  and  is  bad  on  that  ground.  [Cresswell  J.  Suppose  the 
verdict  on  such  a  traverse  to  be,  that  the  defendant  was  an  officer,  but  was  not  able 
to  give  the  information.]  The  plaintiff  would  be  entitled  to  judgment  non  obstante 
veredicto.  If  the  issue  raised  on  such  a  traverse  were  to  be  held  material,  it  could 
only  be  so  on  the  ground  that  the  want  of  means  of  knowledge  might  go  to  disprore 
that  the  defendant  was  aware  of  the  falsity  of  the  representation ;  so  that  it  is  dear 
that  the  traverse  is  either  immaterial,  or  amounts  to  not  guilty. 

The  fourth  plea  is  bad  both  in  form  and  in  substance.  The  objection  in  pant 
form  is,  that  this  plea  also  amounts  to — not  guiltjr.  The  defence  which  it  attempts  to 
set  up,  namely,  that  the  representation  was  not  in  writing,  signed  by  Ihe  defoidant,— 
to  bring  the  case  within  the  9  G.  4,  c.  14, — was,  in  Zyefo  v.  Barnard{a),  given  in  evidrace 
under  not  guilty.  Leaf  v.  TuUm  (10  M.  &  W.  393.  Vide  post,  54,  note  (6),  56, 
note  {&))  is  a  distinct  authority  upon  this  point.  There,  in  assumpsit  for  goods  sold, 
the  defendant  pleaded  that  at  the  time  when  the  defendant  became  indebted  to  the 
plaintiff  as  in  the  declaration  mentioned,  he  became  so  indebted  upon  a  contract  for 
the  sale  of  the  goods  therein  mentioned,  for  a  price  exceeding  101. ;  that  the  defendut, 
being  the  buyer  thereof,  did  not  accept  or  actually  re-[64]-ceive  the  goods,  or  ao/ 
part  thereof,  or  give  or  pay  any  thing  in  earnest,  or  to  bind  the  bargain,  or  in  put  ol 
payment,  nor  was  any  note  or  memorandum  in  writing  of  the  baigain  made  and  signed 
by  the  defendant  or  by  Ids  agent  iJiereunto  lawfully  authorized ;  and  the  plea  w« 
held  bad,  on  spedal  demurrer.  Farke  R  in  delivering  the  judgment  of  the  court 
says,  "Bvikmere  v.  Hayea  (6  M.  &  W.  456)  decided  that  the  general  issu^ — which, 
under  the  new  rules,  is  *  a  deni^,  in  fact,  of  the  express  contract  or  promise  aO^ed, 
or  of  the  matters  of  fact  from  which  the  contract  or  promise  alleged,  is  imphed  by 
law,' — is  a  denial  that  the  requisites  of  the  statute  of  frauds  have  been  complied  with, 
in  cases  where  the  statute  applies  (b) ;  and  on  an  issue  on  that  plea,  the  pluntiff  most 
prove  l^e  affirmative.  The  plea  of  the  non-oomplianoe  with  f&e  statute  of  fiauds  is 
therefore  nothing  but  an  argumentative  denial  of  the  contract^  or  of  the  facts  fnn 

(a)  Tyrwh.  &  Gv.  250,  1  M.  &  W.  101 ;  1  Oale.  Exch.  388.  In  that  case  the 
barons  were  equally  divided. 

(b)  On  the  ground  that  the  production  of  a  note  in  writing  could  be  neoessaiyoaly 
to  support  some  all^tion  in  me  declaration,  and  that  it  supported  none  but  that  of 
the  making  of  the  contract  In  a  case  upon  the  seventeenth  section, — ^which  Leaf  v. 
S^uion  was,  thoiujh  BuUemere  V.  Ha^^  was  not^ — tAoB  would  appear  to  be  ao ;  as  that 
section  avoids  the  contract  But  with  reference  to  the  fourth  section,  the  object  of 
the  proof  would  seem  rather  to  be,  to  shew  that  the  plaintiff  was  not,  by  reason  of  the 
non-observance  of  certain  prescribed  forms,  precluded  from  suing  upon  that  which, 
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vhich  it  is  implied  by  law.  .  .  .  Maggs  v.  Amet  (4  Bingh.  470,  1  M.  &  P.  294)  was 
deuded  without  sufficient  adverting  to  that  distinction.  At  all  events,  since  the 
dedaion  in  BvtUmen  t.  Jaayes,  that  case  cannot  be  supported."  The  9  G.  4,  c.  14, 
op^t  to  receive  the  same  construction  as  the  statute  of  frauds;  and  there  is  no 
diranctioa,  with  respect  to  this  point,  between  case  and  assumpsit. 

[66]  ^0  objection  to  the  substuice  of  the  plea  ii^  that  it  is  an  attempt  to  bring 
QoB  case  within  the  9  G.  4,  c.  14,  s.  6.  The  representaiicm  here  is  not  a  representa- 
tion as  to  the  credit  or  abUity  of  another,  within  that  statute.  Upon  this  point  the 
bamed  seijeant  referred  to  tiie  judgments  of  Parke  and  Alderson  BR  in  lAfde  v. 
Barottrd ;  and  he  sought  to  distingui^  the  case  from  Haslock  v.  Fergtisson  (7  A.  &  K 
86,  2  N.  &  P.  269)  and  Swan  v.  PhiUips  (8  A.  &  E,  457,  3  N.  &  P.  447). 

Bompas  (with  whom  was  Cowling)  for  the  defendant.  If  the  latter  part  of  the 
allegation  traversed  by  t^e  third  plea  be  immaterial,  the  court  will  reject  it ;  Palmer  v. 
Gmdm  (8  M.  &  W.  890,  1  Dowf.  N.  S.  673) ;  and  then  the  question  will  be  whether 
the  first  part  of  the  ^lea,  which  denies  that  the  defendant  was  an  officer  in  the  service 
of  the  government^  u  not  good,  as  being  a  traverse  of  what  is,  substantaally,  alleged 
in  the  declaration. 

The  objection  in  point  of  form  to  the  fourth  plea  is  not  free  from  difficulty.  Maggs 
J.  Ames  however  is  a  distinct  authority  in  supptnt  of  the  plea.  TherCf  a  plw  tiiat  the 
ondertaking  of  the  defendant  was  for  the  debt  of  another,  without  writ^  and  without 
omsideration,  was  held  good,  notwithstanding  the  facts  might  have  been  dven  in 
evidence  under  the  general  issue.  That  case  was  grounded  on  Carr  v.  Hinddiffe 
(4  B.  &  C.  547,  7  D.  &  a  40).  [Tindal  C.  J.  That  case  was  decided  before  the  new 
rales.  In  Bitttamere  v.  Hayes  the  court  of  Exchequer  point  out  the  distinction  between 
ddeoces  which  amount  to  an  unqualified  denial  of  the  facts  alleged,  and  those  which 
avoid  the  contract  for  some  matter  that  is  the  subject  of  proof  on  the  part  of  the 
defendant]  Here,  the  plea  admits  what  is  stated  in  the  declaration,  but  seeks  to  avoid 
it  by  shewing  [56]  that  the  representation  was  not  in  writing.  In  Devaux  v.  SUivkdler 
(6  N.  C.  65,  8  Sc.  202)  this  defence  was  pleaded ;  and  no  objection  was  taken  to  the 
form  of  the  plea  (et  vide  ante,  54  {b)j.  Maggs  t.  Anus  is  not  inconsistent  with 
BnUmen  v.  mA  Sadioood  v.  Kemftm;  at  any  rate  those  were  actions  of 

aarampdt;  whereas  this  is  in  case.  Id  SarwU  v.  Cflo^  (1  N.  G.  639,  1  Sc.  621), 
vhich  was  also  an  action  of  assumpsit  for  a  dramatic  piece  composed  by  the  plaintifT 
aad  sold  by  him  to  the  defendant,  it  was  held  that  a  defence  on  the  ground  that 
there  was  not  an  assignment  in  writing  must  be  specially  pleaded. 

On  the  point  as  to  whether  the  representation  was  within  the  9  G.  4,  c.  14,  s.  6, 
the  learned  Serjeant  referred  to  Eyre  v.  Dvmsford  (1  East,  318),  Tapp  v.  Lee  (3  Bos.  & 
P.  367),  Stoan  v.  Phillips,  and  Lyde  v.  Barnard. 

ChWiell  Serjt.  in  reply.  As  to  the  third  plea,  the  matter  rejected  in  Palmer  v. 
Qaiden  was  not  only  immaterial,  but  insensible ;  and  all  that  was  there  decided  is,  that 
it  shoold  not  avoid  the  issue.  With  regard  to  the  technical  objection  to  the  fourth 
I^ea,  there  is  no  distinction,  as  to  this  point,  between  case  and  assumpsit.  In  Sayseldon 
Slaff{g),  a  plea  to  a  count  for  wont  and  labour,  that  the  work  was  done  under  an 
■gnement  that  the  plaintiff  should  receive  no  remuneration  for  his  services,  if,  as  the 
event  was,  they  should  prove  unsuccessful,  was  held  bad  on  special  demurrer,  as 
aiBounting  to  the  general  issue.  Lord  Denman  there  says  in  giving  the  judgment  of 
the  court :  "  There  is  a  great  distinction  between  the  case  of  a  plea,  which  amounts 
to  the  general  issue,  and  that  of  a  plea  which  merely  discloses  matter  which  may  be 

Ci  in  evidence  under  the  general  issue.  In  the  latter  case,  though,  as  has  [67] 
observed  in  the  earlier  part  of  this  judgment^  the  various  things  enumerated 
Bs;  be  given  in  evidence  under  the  general  issue,  independently  of  any  of  the  new 
nilea,  yet  it  is  incorrect  to  say  th^  these  t^ngs  uuount  to  the  ^nenu  issue :  they 
only  defeat  the  contract;  but  what,  in  correct  language,  may  be  said  to  amount  to  the 

*ithoti^  tJie  requirements  ci  tiie  statute  mav  not  have  been  satisfied,  is  not  the  less  a 
nibeisgiig  oontract;  5  Taunt  788 ;  ante,  vol.  i.  773. 

UBeedY.  Na^  3  Wentw.  Plead.  102,  S.  G.  1  Wils.  305 ;  Samden  v.  Wakefield, 
4  a  &  Aid.  595 ;  Wakman  v.  Suitm,  2  A.  &  E.  78,  4  N.  &  M.  114 ;  Deoaax  v.  Stanr 
y^er,  post,  56,  the  statute  was  pleaded. 

(?)  6  A  &  E.  160,  6  N.  &  M.  659.  In  that  case,  as  in  Leafy.  Tvton,  there  was  no 
cootfact }  secus,  in  ^Utmere  v.  Hayes. 
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general  issue,  is  a  plea  containing  an  alle^tion,  that  for  some  reason  specially  stated, 
the  contract  does  not  exist  in  the  form  in  which  it  is  alleged ;  and  where  that  is  the 
case,  the  plea,  instead  of  a  direct  denial,  presente  an  ^amentative  denial  d  the  coa- 
tract,  which,  according  to  the  establiahed  rules  of  pleading,  ia  not  allowed."  It  u  clear 
that  declarations  upon  contracts  within  the  statute  of  frauds  do  not,  and  need  not;  set 
out  any  agreement  in  writing.  Here,  the  ptea  is  a  denial,  not  of  any  thing  contained 
in  the  declaration,  but  of  a  matter  of  evidence  required  by  law. 
Cur.  adv.  vult. 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the  court  The  plaintiff  has  demurred 
specially  in  this  case  to  the  third  and  fourth  pleas  of  the  defendant. 

The  question  as  to  the  third  plea  is,  whether  the  traverse  in  that  plea,  is  tin 
traverse  of  a  material  allegation  in  the  declaration ;  and  we  are  of  opinion  that  it  is  not 

The  defendant  in  his  plea  traverses  that  he  was  an  oflBoer  in  the  service  of  tJie 
^vemment,  and  that  he  was  able  by  means  of  knowledge  possessed  by  him  to  affoid 
mfonnation  as  allied  b;^  the  plaintiff,  and  concludes  to  the  country.  Now  the  subjert 
of  the  first  branch  of  this  traverse, — that  the  defendant  was  an  officer,  was  altogeuur 
an  immaterial  allegation.  The  plaintiff  alleges  in  his  declaration  that  one  Douglas  had 
referred  him,  the  plaintiff,  to  the  defendant,  for  information  on  the  subject  of  a  daim 
which  Douglas  had  on  the  government,  as  being  an  officer,  and  as  being  able,  from  his 
means  of  knowledge,  to  give  information.  It  is  true  the  declaration  goes  on  {jS8\  to 
allege  that  the  defendant  was  in  fact  an  officer  of  the  government ;  but  this  ia  an 
immaterial  allegation.  Douglas  had  stated  him  t«  be  an  officer ;  but  whether  Douglu 
had  made  a  true  or  a  false  statement  on  that  point,  could  not  have  the  remotest 
bearing  on  the  compl^t  of  the  plaintiff,  which  is,  that  the  defendant  made  a  fake 
representation  to  him.  The  first  part  of  the  traverse  is  therefore  bad,  as  being  the 
traverse  of  an  immaterif^  all^;ation.  And  the  latter  part  of  the  traverse,  yiz.  that 
**  he  the  defendant  was  not  able,  from  tiie  means  of  Icnowledge  possessed  by  him,  to 
afford  information,"  is  a  bad  traverse,  because  the  plaintiff  has  never  alleged  that  the 
defendfuit  was  able  to  give  the  informaticm.  All  that  the  declarataon  states  i%  that 
Douglas  represented  to  the  plaintiff  that  such  was  the  fact  This  plea  therefwe  is  had 
upon  special  demurrer  (o). 

And  as  to  the  fourth  plea,  we  think  this  case  is  governed  by  the  decision  of  tlie 
court  of  Exchequer  on  Leaf  v.  TiUon  (b),  where  a  plea  to  a  declaration  in  assumpsit, 
that  the  contract  declared  upon  was  not  made  in  writing, — although  it  was  brought 
within  the  description  of  contracts  mentioned  in  the  statute  of  frauds,  and  therefore 
the  action  was  not  maintainable  thereon, — was  held  to  be  bad  on  special  demurrer,  as 
amounting  to  an  argumentative  deniid  of  the  contract ;  and  we  think  tliat  ^e  present 
case  cannot  be  distinguished  from  that  decision. 

Judgment  for  the  plaintiff  on  the  third  and  fourth  pleas. 


[69]  SUHAKNA  Kino  v.  Sarah  Grebnhill.  June  9, 1843. 

[S.  C.  6  Scott;  N.  B.  869 ;  12  L.  J.  C.  P.  333 ;  7  Jur.  604.] 

Upon  a  mortgage  from  B.  to  A.,  the  mortgage-deed,  dated  the  13tii  of  February,  18S4, 
recited  that,  "as  an  inducement  to  A.  to  advance  the  money,  C.  had  agreed  to 
covenant  for  the  due  payment  of  the  interest,"  B.  covenanted  to  pay  the  principsl, 
and  interest  for  the  same  after  the  rate  of  5  per  cent,  on  the  13th  of  Felniunr, 
1836,  and  G.  covenanted  "that  B.  and  C,  or  one  of  them,  would,  during  the  con- 
tinuance of  the  mortgage  security,  pay  the  interest  to  become  dne  in  respect  <rf 
said  principal  sum  after  the  rate  of,  &c.,  br  two  even  half-yearly  payments,  on  fte 
13th  of  August  and  the  13th  of  February.  The  indenture  also  contained  a  povsr 
of  sale,  on  six  months'  notiee,  in  default  of  payment  of  principal  and  interest,  viA 

(a)  Queere,  whether  a  plea  traversing  an  immaterial  allegation,  and  also  matter 

neither  expressly  nor  impliedly  alleged,  would  not  be  bad  on  general  demurrer. 

(b)  The  decision  in  that  case, — which  was  a  case  within  the  seventeenth  section 
of  the  statute  of  frauds, — proceeded  not,  as  it  might  have  done,  on  the  words  of  that 
section,  but  upon  the  authority  of  a  former  case  {BiUtemefre  v.  Hayes)  witiiin  the  foortb 
section,  the  words  of  which  appear  to  be  susceptible  of  a  different  construction,  and 
more  nearly  to  resemble  those  of  the  9  6.  4,  c.  14,  s.  6. 
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aodiority  to  A.,  out  of  the  proceeds,  to  pay  herself  the  principal  and  interest,  "  or 
80  much  thereof  as  shall  be  then  due."  Held,  that  C.'s  covenant  was  not  limited 
to  the  payment  of  the  first  two  half-years'  interest,  but  was  a  covenant  for  payment 
of  the  interest  so  long  as  the  principal  remained  unpaid. — The  breach  assigned  was, 
that  on  a  certain  day  which  had  elapsed  before  the  commencement  of  the  suit,  to 
wit,  on  the  13th  of  August  1842,  there  became  and  wa^  and  still  was  due  and  owing 
for  and  in  respect  of  divers,  to  wit,  six  half-years'  interest  of  and  upon  the  said 
principal  sum,  a  large  sum  of  money,  to  wit,  901.,  which  had  not  been  paid.  Held, 
sufficiently  certain,  on  special  demurrer. 

Covenant.  The  declaration  stated  tiiat  heretofore,  to  wit,  on  the  1 3tJi  of  February 
1834,  by  an  indenture  then  made  between  John  Greenhill  of  the  first  part^  the  defen- 
dant of  the  second  part,  aod  the  phuntiff  of  the  third  part  (jRxrfertJ,  after  reciting, 
uiHHigst  ot^er  t^Dgs,  tJiat  the  said  John  Greenhill  had  appUedto  the  phuntiff  to  lend 
him  the  sum  of  6001.,  at  interest,  upon  the  security  of  a  certain  mortgage  in  the  said 
iodentUFB  mentioned,  and  also  an  assignment  of  certain  personalty  as  a  collateral 
iecurity,  which  the  plaintiff  had  agreed  to  do,  and  that  as  a  further  inducement  to  the 
jdaintiff  to  advance  the  said  600L  the  defendant  had  agreed  to  covenant  for  the  due 
payment  of  the  interest, — the  defendant  covenanted  with  the  plaintiff  that  she  the 
defendant  and  the  said  John  Greenhill,  or  one  of  them,  thieir,  or  some  or  one  of  their 
lieirs,  executors,  administxators,  or  assigns,  should  and  would,  during  the  continuance 
<rf  the  said  mortgage  security,  well  and  truly  pay  or  cause  to  be  paid  unto  the  plaintiff 
the  interest  to  bfr{60]-come  due  in  respect  of  the  said  principal  sum  of  600L  aiter  t^ie 
nte  of  5  per  cent  per  annum,  by  two  even  half-yearly  payments,  on  the  13tii  of 
AngaA  and  the  13th  of  February,  free  from  all  deductions  wmitsoerer ;  as  by  the  said 
indenture  fully  appeared.  Breach :  that  although  the  said  mortgage  security  had  been 
from  the  making  thereof  to.the  eommencement  of  the  suit,  and  was  still,  in  continuance, 
and  the  said  pnncipal  sum  of  600L  had  never  been  paid,  and  that  on  a  certain  day 
which  had  elapsed  before  the  commencement  of  the  suit,  to  wit^  on  the  13th  of  August 
1812,  there  became  and  was  and  still  was  due  and  owing  for  and  in  respect  of  divers, 
to  wit,  six  half-years'  interest  of  and  upon  the  said  principal  sum  of  6001.,  a  laige  sum 
U  money,  to  wit,  901.,  yet  no  part  of  the  said  90L  had  ever  yet  been  paid,  &c. 

The  defoDdant  craved  oyer  of  the  indenture,  which  was  set  out  It  purported 
to  be  an  indenture  made  the  13th  of  February  1834,  between  John  Groenhill  of 
the  first  part,  Ssrah  Greenhill  (t^e  defendant)  of  t^e  second  part,  and  Susanna 
King  (the  plaintiff)  of  the  third  part   After  reoiting  the  will  of  William  Greenhill, 

fstiier  of  t^e  said  John  Greenhill,  whereby  he  devised  and  bequeathed  all  his 
real  and  personal  property  to  certain  trustees,  upon  trust, — after  the  death  of  his 
wife,  to  whom  a  life  interest  therein  was  given, — for  his  six  sons  and  daughters  in 
equal  shares,  among  whom  was  John  Greenhill ;  and  reciting  a  codicil  to  the  said 
will,  whereby  the  said  testator  appointed  John  Greenhill  a  co-executor  and  trustee 
with  his  other  executors  and  trustees ;  and  stating  the  death  of  the  said  testator,  and 
that  the  said  will  and  codicil  were  duly  proved  in  the  Prerc»;ative  Court  of  Canterbury, 
the  deed  proceeded  as  follows : — And  whereas  the  said  Jonu  Greenhill  hath  applied 
to,  aod  requested,  the  said  Susanna  King  to  lend  him  the  sum  of  6001.,  at  interest, 
QpOB  the  security  of  a  mortgage  (rf  all  his  interest  under  his  said  deceased  [611  father's 
1^  and  also  an  asaigmnent  of  certain  persimalty  as  a  collateral  security,  wiiich  the 
aid  Sunmna  King  has  agreed  to  do :  «id  whereas,  as  a  further  inducement  to  the  aoid 
Bonnna  King  to  iMvance  the  said  6001,,  the  said  Sarah  Greenhill  has  agreed  to  covenant 
for  the  due  payment  of  the  interest :  now  this  indenture,  &c.  It  was  then  witnessed 
that^  in  consideration  of  6001.  by  Susanna  King  to  John  Greenhill  pEiid,  he,  the  said 
John  Greenhill  granted  and  conveyed  unto  Susanna  King,  all  John  Greenhill's  share 
in  the  retd  and  personal  estate  of  the  said  testator,  under  his  said  will  and  codicil : 
habeodum,  to  Susanna  King,  Iter  heirs,  executors,  &c.,  subject  to  the  proviso  for 
reowveyance  and  redemption  of  the  same  premises  therein  contained,  and  also 
rabject  to  an  indenture  of  assignment,  bearing  date,  &c,  whereby  the  one-fourth  of 
the  produce  al  the  share  and  interest  of  John  Greenhill  of  and  in  the  real  and 
pennial  estates  of  the  ssuid  testator,  was  assigned  upon  the  trusts  therein  mentioned, 
■od  also  sabject  to  a  certain  iikdenture  of  mortgage,  bearing  date  the  4th  of  November 
1833,  whereby  the  said  share  ctf  John  Greenhill  under  the  said  will,  was  assigned  to 
■wore  t^e  sum  of  2000L  and  interest  This  was  followed  by  a  proviso  for  tAi»  redemp- 
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tion  of  the  mort^^ed  premises  on  the  payment  by  John  Greenhill,  his  heira,  executors, 
&C.  to  Suaanna  KiDjb  iier  executors,  &c  of  6001.  and  51.  per  oent.  interest,  "on  the 
13^  day  of  February  now  next  eneains,"  after  which  was  a  power  of  attorney  from 
the  mortgagor  to  the  morteagee,  for  better  enabling  her  to  reoeive  the  ahin^  Ac 
thereby  assigned.  "And  the  stud  J.  Greenhill  doth  hereby  f<»r  himself,  hit  ban, 
executors,  &c.  covenant  with  the  said  S.  King,  her  executors,  &c  that  he  the  nid 
J.  Greenhill,  his  heirs,  executors,  &c.,  or  some  or  one  of  them  shall  and  will  well  ind 
truly  pay,  or  cause  to  be  paid,  unto  the  said  S.  King,  her  executors,  &c  at  or  in 
bar  or  their  dwell-[62]-ing-iiouse  or  place  of  abode  for  the  time  being  (and  <A  uy 
change  or  changes  of  abode,  she  or  they  from  time  to  time  shall  give  notice  to  the 
said  J.  Greenhill,  his  executors  or  administrators),  the  full  and  just  sum  of  600L  of, 
&c,  with  intorest  for  tiie  same  after  tbe  rate  at  the  time  and  in  manner  in  and  by  Ae 
above  written  proviso  mentioned  and  af^iranted  for  payment  of  the  same,  aooordiu 
to  the  true  intent  and  meaning  of  these  presents.  And  the  said  S.  Greenhill  dou 
hereby  for  herself,  hw  heirs,  executors,  &c  oovmant,  with  the  said  S.  Kin^  her 
executors,  &c.,  that  they  the  said  S.  Greenhill  and  J.  Greenhill  or  one  oS  them,  theb, 
or  some  one  of  their  heirs,  exeoutors,  &c  shall  and  will,  during  the  continuanoeof  Om 
present  mortgage  security,  well  and  laruly  pay  or  cause  to  be  paid  unto  the  said  S.  Kiof^ 
ner  executors,  &c.  the  interest  to  become  due  in  respect  of  the  said  principal  sum  of 
6001.,  after  the  rate  of  51.  per  cent,  per  annum,  by  two  even  half  yearly  payments,  on  the 
13th  of  August  and  the  13th  of  February,  free  from  all  deductions  whataoever."  Hw 
deed  then  contained  a  power  of  sale  of  the  said  share,  &c.,  "  if  default  shall  happeo 
to  be  made  of  or  in  payment  of  the  said  sum  of  6001.,  or  of  any  part  thereof,  or  the 
interest  thereof,  or  of  any  part  thereof,  at  the  day  and  time,  and  in  manner,  herein- 
before appointed  for  payment  thereof,  &c.,  and  if  Susanna  King  sludl  give  six  mootlu' 
notioe  in  writing  for  Uie  payment  of  the  HOOt  and  interest"  The  trusts  of  the  proeesds 
of  sale,  after  payment  of  the  expenses  and  of  the  first  mortgage  debt  of  WOOL  sad 
interest)  were  dedared  to  be,  "  to  pay  to  herself  the  said  Susanna  Kii^  W  e»K»toni 
Ac,  the  said  principal  sum  6001.  and  interest  intended  to  be  hereby  serared,  or  so 
much  thereof  as  shall  be  then  due,"  with  an  ultimate  trust  of  the  residue,  for 
J.  Greenhill,  his  executors,  &c.  After  a  clause  enabling  the  mortgagee  to  foreclose 
upon  default,  and  another,  limiting  her  responsibility  to  money  [63]  actually  received, 
&c.,  and  covenants  by  J.  Greenhill  to  concur  in  conveyance,  &c.,  to  do  any  act  for 
confirming  such  aale,  &c.,  and  that  he  bad  good  title  to  convey,  &c.,  t^e  indeDtare 
otmtained  a  covenant,  by  him,  for  quiet  enjoyment  by  S.  King  "at  all  times  after 
default  shall  be  made  in  payment  of  the  said  principal  sum  of  600L  and  interest  or 
Bay  port  thereof  respectively ; "  and  lastly,  a  covenant  also  by  the  said  J.  Greenhill 
for  further  assurance  "  from  time  to  time  and  at  all  times  after  default  shall  be  made 
in  jjayment  of  the  scud  sum  oi  6001.  and  interest,  &&" 

Which  being  read  and  heud,  the  defenduit  said  that  the  said  deolanticm  wis  not 
sufiSdent  in  law, — assi^in^  for  causes — diat  ^though  six  half-years'  interest  wn 
claimed  in  the  decluvtaon,  it  did  not  appear  tliereby  that  more  than  two  were  secured 
by  the  covenant  of  the  defendant,  and  that  it  did  not  appear  that  any  part  of  the  sob 
of  901.  in  the  declaration  mentioned,  was  any  part  of  the  interest  by  the  defendant  so 
covenanted  to  be  paid,  or  of  the  two  half-yearly  payments  of  interest  in  the  decUn- 
tion  mentioned ;  that  the  contrary  thereof  appeu^,  inasmuch  as  it  was  allied  that 
the  said  interest  became  due  on  the  13th  of  August  1842— that  it  did  not  a^ipear  bow 
the  said  mortgage  security  continued,  as  in  the  declaration  alleged — that  it  waa  Dot 
eJiewn  how  the  said  sum  of  901.  or  any  part  thereof  became  owing,  or  when  the  nid 
sum  of  90L,  and  the  several  portions  thereof  became  due  and  payaU^  <n:  in  reqwct 
of  what  hatf-years—that  six  naif-years'  interest  was  alleged  to  bave  become  due  co 
one  day,  which  was  impossible — that  there  was  no  jnoper  w  qwdfic  or  tiwvenabk 
breach  <^  covenant  in  the  declaration  in  this — that  there  was  no  nwcifio  and  diitiiiek 
averment  that  the  defendant  and  the  said  John  Greenhill,  or  one  of  them,  not  par 
any  particular  supposed  sum  of  interest,  or  that  they  or  he  did  not  pt^  the  same  on 
the  day  when  [64]  it  became  due,  nor  was  the  dedarstifm  so  franwd  taat  dw  dsfeo- 
dant  could  plead  performance,  &c 

Dowling  Sent  (with  whom  was  Bramwell),  in  support  of  the  demurrer.  The 

auesfaon  is,  to  what  extent  the  defendant  is  liable,  as  tlie  surety  of  tiie  morteagw,  for 
iie  pajnnent  of  the  interest ;  whether  for  an  indefinite  time,  or  only  for  ue  period 
mentioned  in  the  covenant  of  the  mcvt^agor,  namety,  for  a  year.   The  bttar, 
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ideraice  to  tiie  provuo  for  redanption,  oovenants  to  pay  the  principal  sum  and  interest 
m  the  1 3tii  day  of  February  then  next  ensuing — ^just  one  year  from  the  date  of  the 
mortgago  deed.  It  is  clear,  therefore,  Uiat  the  mortgagor  has  only  covenanted  to  pay 
one  year's  interest.  [Tiodal  C.  J.  Although  he  has  covenanted  to  pay  no  more  than 
one  year's  interest,  yet  ^ter  a  lapse  of  ton  years,  the  interest  for  the  last  nine  years 
Bii^t  be  recovered  as  dami^s  for  the  breach  of  the  covenant  to  pay  the  principal  at 
the  end  of  the  first  yeu*.}  That  may  be  so ;  but  it  makes  all  the  difference  in  this 
cue,  that  the  interest  for  the  nine  years  could  not  be  recovered  as  interest.  Atianson 
T.  J<mes  (2  A.  &  K  439),  H^aikms  v.  Morgan  (6  Carr.  &  P.  66).  PrimA  facie  a  surety 
will  be  only  liable  to  the  same  extent  as  hisprincipal.  [Tindal  C.  J.  Where  do  you 
find  word  "  surety "  in  t&is  deed  1]  The  defendant  stimds,  to  all  intents  and 
nirposee,  in  the  situation  of  a  surety;  and  tiie  court  will  require  very  expliat 
Uoguage  to  be  used  before  they  will  extend  her  liability,  be^nd  that  of  tile  mort- 
gagor. [Maole  J.  The  indentore  recites  that  "  as  a  further  inducement  to  the  said 
S.  King  to  advance  the  said  6901.,  the  said  S.  Greenhill  has  agreed  to  covenant  for  the 
due  payment  of  the  interest"]  The  cases  shew  that  this  recital  must  be  read  as  limited 
by  the  subsequent  covenant  into  which  the  de-FSSj-fendant  enters.  She  thereby 
covenants  that  they  the  said  S.  Qreenhili  and  Jobn  Greeuhill  or  one  of  them,  &o. 
"  shall  and  wiU  during  the  continuance  of  the  present  mortgage  security  "  pay  the 
interest  to  become  due,  &&,  after  the  rate,  &c.,  "  by  two  even  half-yearly  payments  on 
the  13th  of  August  and  the  13th  of  February."  She  does  not  undertake  to  pay  tlie 
interest  "  every  year  "  or  '*  annually."  Also  she  does  not  covenant  that  she  will  pay, 
bat  that  she  or  the  mortgf^r  will;  shewing  that  she  considered  the  liability  of  the 
two  to  be  co-extonsive ;  ma,  if  t^at  be  not  so,  she  has  covenanted  that  her  principal 
dull  do  more  than  he  had  bound  himself  to  da  [Tindal  C.  J.  In  one  respect  the 
defendant  clearly  has  covenanted  to  do  more  than  the  morteagor ;  for  she  luis  oove- 
Qsnted  to  pay  the  interest  half-yearly,  and  he,  only  at  the  end  of  the  year.  A  surety 
aay  make  a  different  bargain  from  the  principal.]  The  words  "  the  mterest "  in  the 
defendfmt's  covenant  must  be  understood  to  refer  to  the  interest  previously  mentioned. 
The  other  side  will  rely  on  the  expression  "  during  the  continuance  of  the  present 
OKHtgage  security."  [Maule  J.  Those  words  give  rise  to  wother  difficulty,  for  the 
dechuTBtion  contams  no  averment  that  the  mortgage  security  has  expired.]  To  ascertain 
tiie  construction  of  this  deed,  the  court  cannot  look  to  the  practice  of  courts  of  equity, 
or  r^er  to  the  7  Geo.  2,  c.  20,  which  confers  an  equitable  power  on  courts  of  law. 
The  mort^a^  security,  in  strictness^  only  laste  down  to  the  time  appointed  for  tke 
payment  of  the  principal  and  interest;  after  that  period  tiie  otmreyuioe  becomes 
absolute;  and  even  if  that  be  not  so,  the  words  in  question  are  restrained  by  the 
fficfness  covenant  of  the  mortgagor.  Lord  Arlmgtm  v.  Menicke  (2  Saund.  411  a.)  is  in 
pomt  That  case  was  referred  to  by  Lord  Ellenborough  in  The  Liverpool  [66]  ff^ titer- 
worh  Company  v.  Atkinson  (6  East^  507)  as  being  on  all  fours  with  the  latter,  in  which 
it  was  held  that  the  condition  of  a  bond,  reciting  that  the  defendant  had  agreed  with 
tiie  phuntiSs  to  collect  their  revenues  "  from  time  to  time  for  twelve  months,"  and 
afterwards  stipulating  that  "  at  ^1  times  thereafter,  during  the  continuance  of  such 
his  emi^oyment,  and  for  so  long  as  he  should  continue  to  be  employed,"  he  would 
jiutly  account  and  obey  orders,  &&,  confined  the  obligation  to  the  period  of  twelve 
moDtos  mentioned  in  the  recital  Hassell  v.  Long  (2  M .  &  S.  363)  also  shews  that 
gnieml  words  are  restricted  by  the  intention  of  the  partira,  and  is  a  much  stronger 
ease  than  the  present  Here,  i^r  the  expiration  of  the  year,  the  mort^uor  may,  if 
abe  thinks  proper,  enter  into  a  new  arrangement  as  to  we  payment  of  me  interest. 
Is  the  defendant  to  be  bound  to  pay  the  interest  according  to  such  new  arrangement, 
or  would  she  be  thereby  discharged  1  The  mortgagee,  by  the  payment  of  a  year's 
interest,  has  got  all  she  bargained  for  by  the  deed ;  and  afterwards  she  might  have 
exercised  her  power  of  sale,  and  so  have  repaid  herself  both  principal  and  interest  (e). 
It  coold  never  be  intended  that  the  liability  of  the  surety  was  to  exceed  that  of  the 
principal,  and  to  continue  for  an  indefinite  period ;  for  she  has  no  power  to  compel 
the  mortgagee  to  act  upon  the  power  of  sale,  or  to  foreclose,  according  to  the  option 
ffvvD  to  the  latter  by  the  deed.  This  case  has  ^ready  been  before  tiie  court  of 
Qiwen's  Bench        'Diere,  the jrfaintaff  brought  an  action  of  debt  for  the  interest;  to 


(c)  A  buyer  being  found  and  the  price  being  sufficient. 

(d)  It  hais  not  been  reported. 
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which  the  defendnDt  pleaded  the  payment  of  the  first  two  half-years'  interest,  and  had 
a  verdict ;  but  the  case  being  turned  into  a  special  case,  judgment  was  ^ven  for  the 
plaintiff  non  obstante  veredicto.  It  is  sud  tht^  one  reason  given  by  Lord  Denman  for 
the  decision  in  [67]  the  plaintiff  s  favour  was,  that  the  court  must  look  at  the  prevail- 
ing practice  as  to  mortgages,  and  use  that  as  a  key  to  the  conslruction  of  the  words 
"  during  the  contiouance  of  this  present  mortgage  security."  It  is  submitted  that  a 
court  must  coDBtrue  the  deed  by  its  contents  alone,  and  cannot  look  to  any  usage  that 
prevailB  as  to  mortgages  out  of  doors,  or  to  the  rules  of  the  courts  of  equity. 
[Maule  J.  Although  we  may  not  be  at  liberty  to  look  at  the  practice  which  prevaUs 
of  allowing  mortgagors  to  remain  in  possession  of  the  lands  mortgaged  after  default  in 
payment  of  principal  and  interest,  are  we  restricted  from  contemplating  the  possibility 
of  such  an  occurrence  ?  Tindal  C.  J.  We  are  bound  to  give  a  meaning  if  we  can  to 
the  words  "  during  the  continuance  of  this  present  mortgage  security."  Maule  J. 
Do  you  say  that  it  appears  on  the  declaration,  that  the  mortgage  security  is  not 
oontinuingf|  Yes.  In  the  case  before  the  Queen's  Bench,  Coleridge  J.  is  said  to  have 
grounded  niB  opinion  on  tihe  ultimate  trusts  of  the  money  to  arise  by  any  sale ;  which, 
he  considered,  furnished  a  key  to  the  meaning  of  the  parties.  The  trusts  are^  after 
payment  of  ihe  eKpenses,  and  the  principal  and  interest  due  on  the  first  mortgu;e,  to 
pay  to  the  plaintaff  the  6001.  and  iuterest,  "  or  so  much  thereof  as  shall  be  then  due ; ' 
and  that  learned  judge  thought,  from  those  words,  that  the  parties  contemplated  that 
the  mortgage  should  extend  over  a  longer  period  than  a  year.  The  words  "  then  due," 
however,  do  not  necessarily  bear  that  construction,  and  moreover,  the  defendant  was 
no  party  to  the  stipulations  in  the  power  of  sale. 

Manning  Sent,  (with  whom  was  Butt),  for  the  plaintiff.  It  is  argued  that  the 
court  are  to  look  merely  at  the  words  of  the  deed,  and  not  at  the  practice  which 
prevails  as  to  mortgages.  But  the  ordinwy  rule  of  [68]  construction  is,  to  intenint 
deeds  according  to  the  situation  and  drcumstances  of  the  parties.  [Maule  J.  What 
extrinsic  evidence  is  there  faaref}  The  well  known  practice  that  the  mortgage  money 
and  interest  are  not  paid  on  the  day  named,  the  appointing  of  which  is  a  mere  matter 
of  form.  At  any  rate  it  is  admitted,  that  the  deed  is  to  be  construed  according  to 
the  intention  of  the  parties.  Hero,  the  property  to  be  mor^;aged  was  of  au  uninntaiig 
and  unsatisfactory  nature,  upon  which  no  prudent  person  would  make  an  adruice 
without  having  some  collateral  security ;  and  it  is  expressly  recited,  that  it  was  so 
inducement  to  the  plaintiff  to  lend  the  money  that  the  defenduit  should  "  covenaot 
for  the  due  payment  of  the  interest"  The  natural  conclusion  from  tiiose  wonls  is, 
that  the  defendant  was  to  pay  ^l  ike  interest  that  might  become  due.  Here,  the 
covenant  ot  the  mortgagor  is,  in  the  ordinary  form,  to  pay  the  principal  money  and 
interest  on  the  day  mentioned  in  the  proviso ;  and  it  would  have  been  inooDnstent 
wit^  sudi  proviso  had  he  covenanted  to  pay  more  than  a  year's  interest  It  is  dear, 
however,  as  already  observed,  that  he  would  be  liable  for  t^  interest  aocnuiig  rab- 
sequently  by  way  of  damages  for  breach  of  covenant^  if  the  addon  were  in  ooveoant, 
or  if  the  action  were  in  debt,  as  for  damages  for  the  detention  of  the  debt  The 
qiortgagee  therefore  has  a  sufficient  remedy  against  the  mortgagor  should  his  circum- 
stances render  it  worth  her  while  to  avail  herself  of  such  remedy  ;  and  it  is  unreaaooabk 
to  say  that  the  defendant  would,  if  made  to  pay  the  subsequent  interest,  be  subjected 
to  a  liability  which  did  not  extend  to  the  mortgagor.  If  the  words  "  the  interest"  in 
the  defendant's  covenant  bad  stood  alone,  they  would  have  been  merely  equi^'aleDt  to 
"the  said  interest"  mentioned  in  the  mortgagor's  covenant;  but  the  words  which 
follow,  namely,  "during  the  continuance  of  the  present  mortgage  security"  muit 
convey  to  every  one  the  meaning  that  [69]  the  defendant  was  answerable  for  the 
payment  of  the  interest  half-yecu-ly,  so  long  as  the  principal  remained  tmpaid  and  the 
property  contanued  to  be  liable  to  its  payment ;  and  whether  so  liable  at  law  or  in 
equity,  is  immaterial  The  power  of  sale  is  not  to  be  exercised  untal  after  default  at 
the  end  of  the  year,  and  six  months'  notice  in  writing ;  and  can  it  be  contended  that 
the  mortgage  security  does  not  at  any  rate  continue  up  to  the  time  of  s^e  1  Aocwding 
to  the  notes  on  the  brief  of  the  plaintiff's  counsel  in  the  action  in  the  Queen's  Bench, 
Lord  Denman  expressly  said  that  he  decided  the  case  upon  what  appeared  on  the  fare 
of  the  deed ;  and  all  the  other  judges  concurred  in  the  view  taken  by  the  Lord  Qad 
Justice.  Looking  at  the  whole  of  this  instrument  it  is  quite  clear  that  the  defendaat 
covenanted  to  pay  the  interest  until  the  security  should,  py  a  sale  oi  the  proper^  or 
o^erwioe,  oeaae. 
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DowliDg,  Serjt  in  reply.  The  fact  that  six  months  must  have  elapsed  before  the 
power  of  could  be  exercised,  can  have  no  weight  in  determining  the  question  as 
to  the  amount  of  the  interest  for  which  the  defendant  has  rendered  herself  liable. 
Also  ike  words  in  the  recatal  which  have  beeo  relied  on,  namely,  "  the  interest,"  are 
qnite  general ;  so  that  the  point  turns,  at  last,  on  Uu  conatmction  to  be  put  on  the 
oefenoant^B  covenant,  taken  in  conneeticHi  with  the  proviso  for  redemption  and  the 
eovenant  of  the  mortgagor. 

Supposing,  however,  the  court  to  be  against  the  construotion  put  by  the  defendant 
nnm  her  covenant,  it  is  submitted  that  the  declaration  is  defective  in  not  sufficiently 
alleging  when  the  interest  became  due.  All  it  states  is  that  "on  a  certain  time, 
which  had  elapsed  before  the  commencement  of  the  Buit,  to  wit,  on  the  13th  of  August 
1842,  there  became  and  was  and  still  was  due  and  owing  for  and  in  respect  of  divers, 
to  wit,  six  half-years'  [701  interest  of  and  upon  the  said  principal  sum  600L  a  large 
nm  of  money,  to  wit,  901?'  The  time  covered  by  the  declaration  extends  over  eighte^ 
or  nineteen  half-years ;  and  the  defendant  is  entitled  to  know  for  what  particular 
half-years  the  plaintiff  is  proceeding ;  for  otherwise  she  is  prevented  from  discharging 
beraetf  from  liability,  by  pleading  wdvit  ad  diem.  On  this  point  the  learned  serjeant 
dted  iy  v.  Bnreton  (3  Mod.  70),  UmHU  v.  Fi^  (Cro.  Eliz.  702),  Com.  Dig.  Pleader 
(2  W.  U). 

Haoning  Serjt.  as  to  this  objection.  It  is  sufficient  to  allege,  as  done  here,  Uiat 
six  half-years'  interest  became  due  on  a  particular  day.  The  breach  is  in  as  precise  a 
form  as  that  adopted  in  an  avowry  for  rent  and  the  court  will  give  to  the  words 
a  reascmable  construction,  f  Maule  J.  The  objection  is,  that  the  six  half-years  may 
be  half-years  dispersed  over  the  whole  period.  The  last  half-year  is  perhaps  sufficiently 
averred  to  have  fallen  due  on  the  13th  of  August;  but  consistently  with  the  rest  of 
the  all^atioD  t^e  other  half-years  may  be  unconnected  with  each  other.^  If  that 
were  so  the  allegation  would  not  be  true ;  besides,  if  it  were  understood  as  miportang 
thirf:  the  ot^er  half  were  scattered  over  die  whole  ^riod,  there  would  be  equally  a 
twfiach  of  the  covenant  [Maale  J.  You  say  that  if  ^e  last  h^-year's  intereBt  is 
doe,  it  is  not  cause  kA  special  demurrer,  that  it  does  not  ^ipear  when  the  other  five 
half-years  became  due  and  payable.]  In  HmmihiT  v.  Tvaraer  (4  E  &  G.  167,  6  D.  &  B.  , 
72)  in  covenant  on  a  lease,  by  one  of  five  tenants  in  common,  for  rent  payable  on  the 
four  most  usual  days  of  payment  in  the  year,  the  breach  assigned  was,  that  on  the 
2ith  of  June  a  large  sum  of  money,  to  wit,  the  sum  of  211.  I5s.,  one  fifth  part  of 
the  rent  for  three  quarters  of  a  year  then  elapsed,  became  due  and  was  in  arrear  from 
the  [71]  defendant  to  the  plaintiff;  and  it  was  held  on  special  demurrer,  that  this 
breach  was  well  assigned.  Abbott  C.  J.  there  says,  "The  form  of  action  here  ia 
covenant,  which,  even  in  ancient  times,  was  always  treated  with  more  liberality  than 
actions  of  debt,  therefore  the  rules  of  pleading  cited  by  Mr.  Ghitty  do  not  apjdy  to  it, 
they  are  confined  to  actions  of  debt.  We  must  however  give  such  a  constrnclaon  to 
thoe  words  as  will  furly  render  them  consistent  with  the  previous  pwts  of  the 
•entence ;  and,  as  it  is  alleged,  that  on  the  24fb  of  June  rent  became  due  for  t^ree 
quuters  of  a  year,  we  may,  I  think,  notwithstanding  the  words  *  then  elapsed,'  take 
uut  to  be  rent  due  for  three  quarters  immediately  preceding  the  24th  of  June."  That 
case  shews,  that  the  same  strictness  is  not  required  in  covenant  as  in  debt.  Here,  the 
reasonable  intendment  from  the  allegation  is,  that  the  901.  is  due  for  the  last  six  half 
years,  and  this  is  a  thing  within  the  knowledge  of  the  defendant,  of  which  she  is 
boand  to  take  notice.  This  is  not  a  covenant  to  pay  in  case  of  default  by  the 
mortgagor,  but  an  absolute  covenant  The  defendant,  therefore,  is  bound  to  know 
whether  the  interest  alleged  to  be  due  has  been  paid  or  not.  The  presumption  is, 
that  the  901.  is  due  for  the  last  six  half  years,  and  the  defendant  might  have  pleaded 
pvrment :  and  if  so,  the  plaintiff  might  have  been  driven  to  new  assign.  [Cresswell  J. 
Rfened  to  Barimd  v.  IhUiy  (5  Taunt  27),  where,  in  covenant  for  seven  quarters' 
rent,  a  plea  shewing  a  surrender  before  the  last  four  of  the  seven  quarters'  rent  accrued, 
was  held  bad  on  demurrer,  ioasmuoh  as  it  did  not  go  to  the  whole  breach,  and  the 
breach  was  not  entire,  but  part  of  it  might  be  provedT) 

TiNDAL  C.  J.  It  appears  to  me  that  Henniker  v.  Turner  is  an  answer  to  the 
ohjection  which  has  been  [72]  taken  to  the  declaration  in  point  of  form.  In  effect 
when  we  look  at  the  breach  assigned,  it  ia  clear  that,  if  the  day  be  material,  it  is 
equally  so  whether  laid  under  a  videlicet  or  not.  It  is  stated  that,  on  the  13th  of 
Angu^  a  hrge  sum  of  money  became  due  for  interest ;  that  is  therefore,  substantiaUy, 
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a  oom^ete  breaohj  in  non-payment  of  one  faalf-year's  interest  Aa  to  what  hu  been 
iaid  ot  the  hardship  upon  the  defendant  in  not  knowing  precisely  for  what  ^artiailir 
half-years  the  plaintiff  is  proceeding,  it  rather  seems  to  me  uiat  the  pbuntiff  hu 

incurred  the  chance  of  a  difficulty  being  imposed  upon  herself ;  for  the  defendant 
might  have  pleaded  payment  of  six  hau-years'  interest,  which  in  fact  she  has  paid, 
and  so  have  compelled  the  plaintiff  to  new-asaign.  With  respect  to  the  main  objectiixi, 
that  the  defendant  only  covenanted  for  payment  of  two  half-years'  interest,  let  ua 
look  at  the  terms  of  her  covenant.  [Here,  his  lordship  read  the  coveniuit]  On  the 
part  of  the  defendant  it  is  contended,  that  the  concluding  words  limit  her  reaponsilHlity 
to  the  payment  of  the  interest  on  the  two  days  therein  mentioned.  For  the  phiot^ 
it  is  insisted,  that  the  words  "during  t^e  continuance  of  this  present  morteue 
security,"  extend  the  period  until  the  principal  and  intwest  shall  have  been  sitiwa; 
and  tluit  appears  to  me,  looldn^  at  the  instrumoit^  to  have  been  the  real  intentioo 
of  Uie  parties.  It  is  a  veiy  uuhkely  thing  that  the  mortgagee  should  be  content  to 
have  security  for  the  payment  of  the  interest  for  only  two  half-years.  Then  took  at 
this  recital,  which,  after  stating  that  John  GreenhiU  had  requested  the  {^ntiirto 
lend  him  6001.  upon  the  security  mentioned,  proceeds  to  say,  that  "as  a  fortiw* 
inducement  to  the  said  Susannah  King  to  advance  the  said  6001.,  the  said  Ssnh 
GreenhiU  had  agreed  to  covenant  for  the  due  payment  of  the  interest " — not  at  all 
restricting  such  covenant  to  any  particular  time.  The  two  [73]  da^  named  appear 
capable  of  either  of  the  meanings  which  have  been  suggested ;  and  if  it  appears  thit 
interest  must  necessarily  become  due  after  the  expiration  of  a  year,  I  think  the 
parties  must  be  taken  to  have  intended  th&t  the  interest  accruing  after  that  time 
should  be  paid.  Now,  b^  the  next  clause,  containing  the  power  of  sue,  the  mortgagee, 
before  he  can  exercise  it,  is  required  to  give  six  monuis'  notice  in  writing  for  the 
pajrment  of  the  6001.  and  interest,  "  or  so  much  thereto  as  shall  be  then  due.  These 
words  evidently  contemplated  that  there  may  be  interest  accruing  due  at  the  ezpin- 
tion  of  the  notice.  And  the  same  inference  arises  from  the  repetition  of  those  wcxds 
in  the  clause  directing  the  application  of  the  proceeds  of  the  sale.  If  the  portiei 
therefore  clearly  seem  to  have  thought  that  interest  might  become  due  after  tbe 
expiration  of  the  year,  there  is  no  ground  for  giving  to  her  covenant  t^e  limited 
construction  which  has  been  contended  for  on  behalf  of  the  defendant 

GOLTUAN  J.  I  am  of  the  same  opinion.  With  respect  to  the  first  point,  the 
breach  assigned  must  bo  looked  at  as  an  allegation  that  on  the  13th  of  August  1842, 
there  was  due  for  six  half-years'  interest  the  sum  of  90L  Althot^h  the  breach  does 
not  specify  when  the  half-years'  interest  became  due,  the  defenduit  is  placed  in  no 
diffio^ty,  for  she  had  only  to  answer  for  the  last  six  half-years.  If  those  half-yean 
had  in  faet  been  paid,  but  some  preceding  half-years  remained  owing,  the  plaintiff 
would  have  been  driven  to  make  a  more  precise  statement  by  new  assigning.  As 
the  breach  is  laid,  it  seems  to  me  sufficiently  certain.  With  regard  to  the  othw 
point  which  has  already  been  before  the  court  of  Queen's  Bench,  it  is  sufficient  to  say, 
that  I  concur  in  the  judgment  pronounced  by  that  court  Looking  at  Uie  redtab 
and  the  whole  deed,  it  is  obvious  [74]  that  so  long  as  the  money  remains  out  on 
mortgage,  the  defendant  covenants  to  pay  the  interest  on  the  days  specified. 

Maule  J.  I  agree,  for  the  reasons  already  given,  in  tiiinking  that  the  constnictioD 
put  u|nn  the  deed  by  the  court  of  Queen's  Bench  is  right  With  respect  to  the  fonnil 
objection,  I  think  that  the  breach  assigned  in  the  declaration  is  sufficient,  whether 
on  general  or  special  demurrer.  No  authority  has  been  cited,  shewiiu  that  it  ii 
inaid&cient ;  but  it  has  been  suggested  that  the  defendant  might  be  emnumsMd 
not  knowing  to  what  particular  naif  years  the  breach  applied.  If  that  be  a  diffieolty, 
it  is  one  which  entitles  the  defendant  not  to  demur,  but  merely  to  plead  such  a  plfls 
as  will  put  the  plaintiff  to  a  new  assignment  If  the  objection  were  well  founded,  it 
would  follow  that  in  a\\  cases  where  a  defendant  compels  a  plaintiff  to  new  assign  be 
might  have  demurred ;  but  that  is  clearly  not  the  law. 

Cresswcll  J.    I  concur  with  the  rest  oi  Uie  court  on  both  points. 

Judgment  for  the  plaintiff. 
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[75]  Thomas  Arcrard  and  Another,  Exeoutors,  &c.  of  Thomas  HaUiday, 
ft.  WiLtiAM  Counting.    May  27,  1843. 

By  a  deed  of  separatioD,  A.  and  R  were  named  trustees  for  the  wife.  B.  never  executed 
the  deed,  but  promised  to  do  so,  and  on  two  occasions  instructed  an  attorney  to  enforce 
the  deed  against  the  husband.  B.  (who  aurvived  A.)  havine  died,  tiie  wHe  brought 
an  aetum  upon  the  deed  in  the  name  of  the  executors  oi  B.  against  her  husband, 
the  prooeeduigs  in  whieh  action  were  stayed  by  a  ji^ge's  order ;  the  court,  on  the 
apphcataon  oS  the  wife,  set  aside  the  order  upon  payment  of  the  costs  of  theapi^ca- 
tUHi,  and  giving  security  to  the  executors  against  the  costs  of  the  action,  to  the 
satisfaction  of  the  master.— The  court  subsequentJly  refused  to  interfere  with  the 
discretton  of  the  master  as  to  the  amount  ot  the  security. 

Covenant  by  the  executors  of  a  surviving  trustee  under  an  indenture  of  separation 
between  the  d^endant  and  Macy  Anne,  his  wife,  bearing  date  the  26th  of  September 
1826,  to  recover  7601.  the  amount  of  urears  of  an  annuity  due  to  the  wife  under  the 
covenant  of  the  defendant. 

The  defendant^  after  setting  out  the  indenture  upou  oyer,  pleaded  that  before  any 
d  the  moneys  sued  for  became  due,  he  and  his  wife  cohabited  together  by  mutual 
consent;  whereby  the  indenture  was  avoided (ct). 

On  the  1 2th  of  the  same  month  the  plaintiffs  obtained  an  order  of  Coleridge  J.  to 
stay  proceedings  in  the  cause  upon  payment  of  SOs.  costs,  upon  the  ground  that  it 
had  been  commenced  without  their  privity  or  consent,  by  an  attorney  on  behalf  of 
Mrs.  Coulsting ;  and  that  the  testator,  Thomas  Halliday,  though  nuned  one  of  the 
trustees  in  the  indenture,  had  never  in  fact  executed  it 

Mannine  Serjt  in  last  Easter  term,  obtained  a  rule  nisi  on  behalf  of  Mrs.  Goulstini^ 
to  rescind  the  judge's  order,  and  that  upon  giving  security  for  costs,  to  be  approved 
of  by  the  master,  she  might  be  at  lil»rty  to  con-[76]-tinue  the  proceedings  in  the 
name  of  the  plaintiils.  An  affidavit  of  Mrs.  Coulsting,  which  had  been  produced  before 
the  learned  judge,  and  was  again  used  upon  the  present  occasion,  stated  that  Mr. 
Halliday,  who  was  Mrs.  Coulsting's  uncle,  though  he  had  not  in  fact  executed  the 
deed  of  settlement,  had  fully  concurred  in  it,  and  had  consented  to  become  a  trustee 
under  it,  and  repeatedly  promised  to  execute  it ;  and  that  on  several  occasions  he  had 
employ^i  one  Cornish,  an  attorney,  to  compel  payment  of  arrears  of  the  annuity  from 
the  defendant.  It  was  siiggested  that  the  ^alntiffs  were  now  colluding  with  the 
defendant  to  prevent  Mrs.  Coulsting  from  recovering  the  money. 

Bompaa  Serjt  now  shewed  cause  upon  an  affidavit  of  the  pUuntiffo,  which  stated 
(inter  aua)  that  they  had  reason  to  believe,  and  did  believe,  that  Holiday  refused  to 
become  trustee  under  the  deed  of  separation,  and  that  he  never  directly  or  indirectly 
concurred  or  acted  as  such  trustee  therein ;  that,  in  December  1839,  Mary  Ann 
Coulsting,  by  William  Beattie  her  next  friend,  filed  a  bill  in  Chancery  against  William 
Coulsting  and  the  deponents,  for  the  recovery  of  the  like  sum  of  money  for  which 
this  action  is  brought ;  that  the  deponents  put  in  their  answer  to  the  bill,  and  the 
cause  came  on  to  be  heard  by  Shadwell  Vice-Chancellor  in  March  1841,  when  the  bill 
was  dismissed  with  costs  to  be  paid  by  William  Beattie ;  that  the  deponents  had  been 
informed  and  believed  that  the  bill  was  so  dismissed  in  consequence  of  satisfactory 
proof  having;  been  given  that  William  Coulsting  had  in  February  1838,  obtained  a 
divorce  against  the  said  Mary  Ann  on  the  ground  of  adultery  committed  by  her ;  tJiat 
the  application  made  to  Coleridge  J.,  on  or  about  the  19th  of  August  last,  was  made 
\v  the  deponents  for  their  own  protection  only,  and  not  at  the  instigation  or  reciuest 
«  William  Coul-[77]-sting ;  and  that  the  costs  directed  by  that  order  to  be  paid  to 
A«  deponents  had  not  been  p^d. 

A  court  of  common  law  will  not  compel  executors  to  carry  on  an  action  which  has 
been  brought  in  their  name  without  their  consent.  [Tindal  C.  J.  In  Emery  v.  Mucfdow 
(10  Bingh.  23,  2  Moo.  Si  Sc.  384,  2  Dowl.  P.  C.  735),  where  one  of  several  plaintiifs 
dissented  to  the  action  being  brought,  the  court  refused  to  interfere,  there  being 
no  suggestion  of  fraud.  There  are  several  cases  in  Archbold's  Practice  (see  7th  ed. 
p  996),  where  the  court  has  refused  to  stay  the  proceedings  on  the  application  of 
faTistees  &C.,  where  they  have  been  indemnified.    (His  lordship  particuarly  referred 

(a)  See  S<Mey  v.  Ooodman,  8  J.  B.  Moore,  350,  1  0.  &  P.  36 ;  Dwrant  v. 
1  Pri.  577. 
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to  Spieer  v.  Todd  (2  Tyrwh.  172,  3  C.  &  J.  165,  1  DowL  P.  C.  306)  and  fnukJuai  v. 
Hughes  (2  G.  &  M.  318,  2  Dowl.  P.  C.  258).1  Primft  fade,  undoubtedly,  a  oouit  of 
equity  would  appear  to  be  the  proper  tribunal  to  apply  to.  Hidliday  did  not  ezeeate 
the  deed  of  trust,  and  therefore  was  not  a  lanistee  in  fact ;  and  the  court  cannot  maike 

him  a  trustee  against  his  will ;  still  less  can  they  authorise  another  party  to  use  his 
name  in  an  action  as  trustee.  The  executors  ought,  at  least,  to  be  paid  the  oosts  of 
the  bill  in  equity,  before  they  are  subjected  to  the  incurring  of  furuier  costs  at  law. 
The  wife  may  apply  to  equity  to  appoint  new  trustees. 

Manning  Serjt.,  in  support  of  tiie  rule.  The  latter  step  su^ested  is  objectioDable, 
not  only  as  involving  the  wife  in  considerable  expense,  but  also  on  the  ground  that 
new  trustees  would  be  liable  to  the  covenants  in  the  old  deed. 

There  are  two  distinct  questions  in  the  case — ^first,  whether  tiie  testator  was  a 
covenantee  under  the  deed ;  secondly,  as  to  the  propriety  of  the  action  proceeding  in 
the  name  of  his  representatives.  As  to  the  first  pointy  it  ia  clear  tlwt  a  covenant 
wilTenure  in  favour  of  a  covenantee,  whether  he  executes  l^edeed  or  not^  and  he  may 
sue  upon  the  covenant  [Tindal  C.  J.  The  question  here  will  be,  whether  or  not 
Halliday  accepted  the  trust.  If  you  can  shew  that  he  did,  his  executors  would 
undoubtedly  be  in  a  situation  to  sue.  But  if  that  fact  is  left  in  doubt,  the  court  will 
not  interfere.  The  proof  of  the  affirmative  of  that  proposition  lies  upon  you.]  It  is 
sworn,  not  only  that  Halliday  consented  to  accept  the  trusty  but  that  on  more  than 
one  occasion  he  acted  as  trustee  by  employing  an  attorney  to  sue  the  present  defendant 
upon  the  deed.  The  present  plaintiffs  cannot  be  injured  by  the  action  going  on,  as  they 
will  be  indemnified  by  thg  wife.  Spicer  v.  Dodd  and  Emery  v.  Muekhw  are  distinct 
authorities  for  the  present  application.  [Maule  J.  If  a  party  covenants  with  A.  and  B. 
and  B.  knows  nothing  about  the  matter,  it  seems  hard  upon  him  that  he  should  be  bound 
to  lend  his  name  as  a  plaintiff  in  an  action,  even  upon  an  indemnity.]  He  might  hinudf 
take  advantage  of  the  covenant.  Or  if  he  wishea  to  exonerate  himself  he  might  disclaim 
the  trust  by  deed.  [Cresswell  J.  At  whose  expense  t  Are  the  court  to  assume  that 
a  party  is  trustee  and  compel  him  to  lend  his  name  in  an  action,  unless  he  will  be  at 
the  expense  of  a  deed  ?]  A  devisee,  if  he  finds  the  property  devised  to  be  damnosa 
htereditas,  he  may  disclaim  by  matter  of  record  (Vide  4  M.  &  R.  190,  ante,  voL  iL  p. 
701,  n.  (a),  vol.  iii.  p.  733,  n.  (d)\  or  he  will  be  liable  to  be  sued  as  devisee.  The  present 
plaintiffs  are  in  a  situation  to  release  the  action.  [TindtJ  C.  J.  The  question  thea 
would  be  whether  the  release  was  given  in  collusion  with  the  husband.]  (o) 

[TO]  Tindal  C.  J.  Spicer  v.  Todd  is  an  authority  in  point,  and  shews  that,  whwe 
trustees  have  accepted  the  trust,  the  court  will  interfere  and  compel  them  to  allow  tiieir 
munes  to  be  used  as  plaintiffs  in  an  action  on  the  deed,  upon  an  indemnity  being  given 
to  them.  The  question  therefore  iii  this  case  is,  whether  Halliday,  whose  personal 
representatives  the  pUunti£b  are,  had,  in  fact,  accepted  the  trust  Upon  this  point  tbe 
affidavit  of  Mrs.  Coulsting  is  precise ;  it  shews  a  promise  to  execute  the  deed,  and  acti 
done  in  pursuance  of  the  trust  by  the  employment  of  an  attorney  to  compel  the  payment 
of  the  annuity  by  the  husband.  If  the  facts  were  not  as  she  has  stated  them,  the 
plaintiffs  might  have  set  up  a  stronger  answer  than  they  have  done.  I  think,  therefore, 
that  the  testator  stood  in  the  condition  of  a  person  who  had  accepted  the  trust ;  and 
that  upon  payment  of  the  costs  directed  to  be  paid  by  the  order  of  Coleridge  J.  and 
tbe  costs  of  this  application,  and  an  indemnity,  to  the  satisfaction  of  tbe  master,  being 
given  to  the  executors  for  the  costs  in  this  action  as  well  of  the  plaintiffs  as  those  of 
the  defendant,  in  case  the  {Jainti£&  should  be  called  upon  to  pay  any  auch,  the  canaa 
should  proceed. 

The  other  judges  concurring, 
Rule  absolute  accordingly. 

On  the  6th  of  June  intenocutory  judgment  was  signed  for  want  of  a  plea. 

Dowling  Serjt.,  on  a  subsequent  day  in  this  term  (13th  June),  applied,  on  behalf  of 
the  defendant^  to  set  aside  the  judgment  for  irregularity,  upon  affidavits  stating  that, 
on  the  1 6th  of  August  1842,  a  summons  had  been  taken  out  before  Coleridge  J.  to  set 
aside  the  defendant's  plea  as  not  bein^  issuable  (the  defendant  being  under  terma  to 
plead  issuably),  which  summons  was  dismissed ;  [80]  that  the  rule  of  this  court  of  Uie 
27th  of  May,  which  had  been  drawn  up  by  Mary  Ann  Coulstin^^  hid  not  been  aerrtA 
upon  the  defendant  or  his  attorney ;  and  that  she  had  not  paid  tiie  costs,  or  giv«i  the 
indemnity,  required  by  the  last-mentioned  rule.  

(6)  See  the  observations  of  Tindal  C.  J.  in  Emery  v.  Mucidow,  10  Bingh.  23. 
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A  rule  nisi  having  been  granted,  it  was  afterwards  (15th  June)  made  absolute. 
The  master  having  fixed  3001.  as  the  amount  of  security  to  be  given  by  Mrs. 
Coulsting, 

Gaselee  Serjt  in  Michaelmas  term  (8th  November)  moved  that  the  master  might 
be  directed  to  review  his  decision.  His  affidavit  suggested  collusion  between  the 
plaintiffs  and  the  defendant  The  learned  serjeant  submitted  that,  in  the  wife's 
oircamatances,  to  require  such  an  amount  of  security  was  a  denial  of  justice. 

The  court,  however,  deGlined  to  interfere ;  and  tiie  learned  aerjeant  took  noliiings. 

[81}  Harrison  and  Othbbs  v.  Henry  Hsathorn,  Joseph  Lidwell  Heaisorn, 
Magnus,  Tait,  Haiit,  Henry  Blundeli^  Joseph  Blundeli^  Cohen,  Isaacs^ 
Harris,  Neuhaobn,  Lonostaff,  and  Muskett.    May  6,  1843. 

[S.  C.  6  Soott)  N.  E.  735 ;  12  L.  J.  C.  F.  282.    See  In  re  Mexican  and  SoaUi  American 
Company,  1859,  4  De  G.  &  J.  320.] 

A  joint^tock  company,  the  shares  in  which  are  represented  to  be  transferable  at  the 
will  of  the  holder,  is  not  necessarily  illegal — Attending,  in  the  character  of  a  share- 
bolder,  a  meeting  of  the  members  of  a  joint^tock  company,  is  sufficient  prim&  [facie] 
evidence  that  the  party  is  a  shareholder,  to  charge  him  with  au  engagement  entered 
into  by  a  majority  of  the  shareholders  present  at  a  subsequent  meeting  which  he 
does  not  attend. 

Assumpsit.  The  declaration  contained  a  special  and  three  indebitatus  counts,  as 
absady  stated  (ante,  vol.  v.  p.  322). 

The  defendants  Magnus,  Cohen,  Isaacs,  Harris  and  Neumagen,  suffered  judgment 
by  nil  dicit,  Longstaff,  Hart,  the  Heathoms,  Tait,  Muskett,  and  the  Blundells,  pleaded 
non  assumpsit.  Joseph  L.  Heathorn,  besides  his  fifth  and  sixth  pleas  upon  which  the 
I^aintiffs  obtained  judgment  on  demurrer  (ib.),  pleaded,  secondly,  to  the  first  county 
that  the  plaintifis  were  not  before,  or  at  the  time  of  the  making  of  the  agreement  and 
promise  m  that  count  mentioned,  partners  or  shareholders  in  the  company  or  associa- 
tion called  the  Anglo-American  Grold  Mining  Association,  modo  et  f  ormft ;  concluding 
to  the  country ;  thirdly,  to  iAie  first  count,  that  the  plaintiffs  did  not  take  up  or 
discharge  for  the  honour  of  the  drawer,  the  bills  of  exchange  in  the  said  first  count 
mentioned,  or  any  oi  them,  or  any  amount  thereof,  or  incur  the  said  costs  and  expenses 
or  any  part  thereof,  as  in  that  count  allied ;  concluding  to  the  country ;  fourthly, 
to  the  first  county  that  tihe  bills  of  exchange  in  that  count  allied  to  have  heen  taken 
D.p  by  the  plaint!^  were  not,  nor  were,  nor  was  any  of  them,  drawn  by  Penman  upon 
H.  Blundell  on  account  of  the  company ;  nevertheless,  the  plaintiffs  did  not  give  notice 
to  the  company  and  the  directors,  or  to  any  of  them,  three  calendar  [82]  months 
before  the  commencement  of  the  suit,  to  pay,  and  that  the  plaintiffs  required  payment 
of,  the  sum  so  alleged  to  have  been  advanced  by  them  on  taking  up  the  said  bills,  and 
the  said  interest  for  the  same,  and  the  amount  of  the  said  costs  and  expenses  of  the 
plaintifTa,  or  any  of  them  or  any  part  thereof,  modo  et  formft ;  concluding  to  the 
oountry ;  eighthly,  to  the  whole  declaration,  that  the  company  or  assodation  in  the 
said  first  count  mentioned,  was  and  is  an  illegal  company,  association  or  partnership, 
consisting  of  divers  ^eraons  shareholders  therein,  formed  for  the  alleged  purpose  of 
working  gold  mines  m  the  United  States  of  America,  and  the  rodnction  and  sale  of 
the  said  predous  metals  and  other  valuable  products  of  the  said  mines,  and  presuming 
to  set  as  if  they  had  been  and  were  a  corporate  body,  without  any  legal  authority  or 
any  act  of  parluunent  or  charter  from  the  Crown  for  so  doing ;  and  also  presuming  and 
pretending,  without  any  legal  authority,  act  of  parliament,  or  charter  from  the  Crown, 
for  80  doing,  to  raise,  and  being  constituted  and  formed  with  a  view  to  raise,  and  with 
provisions  for  raising,  a  transferable  and  assignable  stock  and  capital  to  a  large  amount, 
to  wit,  60001.  sterling,  to  be  considered  as  divided  into  sixty  shares  of  1001  each,  with 
power  for  the  shareholders  of  the  comptuiy,  at  a  special  meeting  to  be  called  for  that 
purpose,  at  any  time  and  from  time  to  time  to  increase  the  capital  of  the  company  to 
any  amount  that  might  be  agreed  upon,  by  creating  an  additional  number  of  lOOL 
iharea,  and  aU  which  several  snares,  as  well  or^n^  as  additional,  were  to  be,  and  are, 
tnnsfeFaUe  and  asdgnable  from  the  holders  thereof  by  deed  or  will,  or  otherwise,  to 
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any  other  person  or  persons  at  the  discretion  of  the  holders  thereof,  to  the  oonunoD 
grievance,  prejudice  and  inconvenience  of  the  liege  subjects  of  His  late  Majesty  King 
William  Uie  FourtJi,  and  our  Lady  the  Queen,  in  their  totde,  oom-£83}-nierce,  pn^orty 
and  lawful  affiurs ;  that  before  and  at  the  time  of  the  making  of  the  agreeiaeat  and 
promise  in  the  said  first  connt  mentioned,  and  at  the  times  tilie  plaintiff  lent  and  paid 
the  respeotdve  monies  in  the  second  and  third  counts  mentioned,  the  plaintaffi  nad 
notice  of  the  several  premises  in  this  plea  mentioned ;  that  the  said  loans  and  advances 
and  payments  in  the  second  and  third  counts  mentioned,  were  respectively  nuule  by 
the  plaintiffs  for  the  purpose  of  taking  up  and  paying  the  said  bills  of  exchange  under 
the  said  agreement  in  the  first  count  mentioned,  and  that  the  said  agreement  was 
made  and  entered  into,  and  the  payments  in  the  first  count  mentioned,  and  the  Ioadi, 
and  advances,  and  payments  in  the  second  and  third  counts  mentioned  were  reflectively 
made  by  the  plaintiffs,  and  the  said  costa  and  expenses  in  the  first  count  mentioned 
attending  such  bilk  were  incurred,  in  order,  and  for  the  purpose,  and  witii  inten^  to 
support  and  continue  the  said  company  or  association,  and  for  furtiiaing,  ooontenancing, 
and  proceeding  in,  the  said  undertaking  and  ati»mpt ;  to  the  common  grievance  and 
nuisance  of  the  liege  subjects  of  His  said  late  Majesty  and  our  Lady  the  Queen; 
whereby  the  said  agreement  was  and  is  void  in  law ;  and  that  the  account  in  the  said 
last  count  mentioned  was  stated  solely  of  and  concerning  the  payments  in  the  sud 
first  count  mentioned  to  have  been  made  by  the  plaintiffs  of  and  oonceming  the  said 
monies  in  the  said  second  and  third  counts  alleged  to  have  been  lent  and  paid  by  tbem 
respectively,  and  not  of  or  concerning  any  other  monies  or  matters,  ami  the  sum  in 
the  last  count  mentioned  to  have  been  found  due,  was  so  found  due  in  respect  of,  and 
was  and  is  the  amount  of  the  sums  so  paid  as  in  the  first  count  mentioned,  and  so  lent 
and  paid  as  in  the  second  and  third  counts  mentioned  respectively ;  and  which  sevcrsl 
payments  and  loans  were  made  upon  and  for  the  illegal  [84]  purpose  and  oonsidentiw 
in  this  plea  before  mentioned.  Verification. 

Ninthly,  to  the  whole  declaration,  that  the  said  company  and  aasoojatitHi  was  and 
is  an  illegal  company,  association  or  partnershi{^  consisting  of  divers  persons,  titan- 
holders,  therein  presuming  to  act  as  if  they  had  been  and  were  a  body  corporate^ 
without  any  legal  authority,  or  any  act  of  parliament,  or  charter  from  the  Grown,  for 
so  doing,  and  also  presuming  and  pretending,  without  any  legal  authority,  act  d 
parliament,  or  charter  from  the  Crown  for  so  doing,  to  raise  a  large  transferable  ind 
assignable  stock  in  shares  transferable  at  the  will  of  the  holders  thereof,  for  the 
pretended  object  or  purpose  of  working  gold-mines  in  an  immense  and  eztensiTe 
territory  in  parte  beyond  the  seas,  to  wit,  the  United  States  of  America,  and  the 
reduction  and  sale  of  the  said  precious  metals  and  all  valuable  products  of  t^e  slid 
mines :  whereas,  in  truth  and  in  fact,  at  the  time  of  the  formation  of  the  said  cnn- 
p^y  or  association,  and  for  a  long  time  afterwards,  no  gold-mines  in  the  said  United 
States  had  been  or  were  discovered  by  the  persons  who  projected,  formed,  or  ousti- 
tated  the  said  company  or  association,  or  by  any  of  them,  or  by  any  person  or  peraoM 
on  behalf  of  the  said  company,  nor  had  any  gold-mine  in  the  said  United  States  been 
purchased  or  hired  by  or  on  behalf  of  the  persons  who  projected,  formed,  and  con- 
stituted the  said  company  or  association,  or  by  or  on  behalf  of  the  said  company  or 
association,  or  by  or  on  behalf  of  the  said  company,  nor  were  such  persons  or  the  said 
company  possessed  of  any  such  ^Id-mine,  nor  in  negotiation  for  the  purchase  or  hire 
thereof ;  and  the  locality  or  particular  nature  of  the  situation  for  oonununicating  and 
carrying  on  the  operations  of  the  company  remained  to  be  discovered  and  selected ; 
and  the  objects  of  the  said  company  were  and  are  fanciful,  visionary,  and  nncertain, 
and  delusive,  fraudulent,  and  [86]  deceptive,  and  the  company  or  association  was  and 
is  by  reason  of  the  several  premises,  an  undertakini^  assodation,  and  attempt  temKng 
and  calculated  to  cheat  and  defraud  the  subjects  of  His  said  late  Majesty  King  WiUiaB 
the  Fourth  uid  of  our  Lady  the  Queen  respectively,  of  their  moneys,  tending  to  tht 
common  nuisance,  CTievance,  prejudice,  and  inconvenience  of  the  liege  subjects  oi  Hii 
said  late  Majesty  King  William  the  Fourth  and  our  Lady  the  now  Queen  respectively, 
in  their  trade,  commerce,  and  other  lawful  affairs.  That  before  and  at  the  time  of 
the  making  of  the  agreement  and  promise  in  the  first  count  mentioned,  and  at  the  time 
the  plaintiff  lent  and  paid  the  respective  moneys  in  the  second  and  third  coonti 
mentioned,  the  plaintiffs  had  notice  of  the  several  premises  in  this  plea  mentioned 
That  the  loans  and  advances  and  payments  in  the  second  and  third  cmints  maotiomd 
were  respectively  made  by  the  plaintiffs  for  the  purpose  of  taking  up  and  paying  the 
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8ud  bills  of  exchange  under  the  agreement  in  the  first  count  mentioned,  and  that  the 
said  agreement  in  first  count  mentioned  was  made,  and  the  said  payment  and  loans 
sod  advances  in  the  first,  second,  and  third  counts  mentioned  were  made,  by  the 
{daintifis,  and  the  sud  oosto  and  ezpensea  in  the  first  count  mentioned  attending  such 
biib  were  incurred,  in  order  and  tor  tiiie  pui-pose,  and  with  intent^  to  support  and 
emtinue  the  said  company  or  asaociation,  and  for  furthering,  oountenancin^  and  pro- 
ceeding in  Ute  said  undertaking  and  attempt ;  to  the  common  grievance  semt  nuiaanoe 
of  the  subjects  of  His  said  late  MajeBty  and  our  Lady  the  Queen ;  whoraby  Uie  said 
agreement  was  and  is  void  in  law ;  and  that  the  said  account  in  the  last  count  mentioned 
was  stated  solely  of  and  concerning  the  payments  in  the  first  count  mentioned  to  have 
been  made  by  the  plaiutifis,  and  of  and  concerning  the  said  moneys  in  the  said  second 
and  third  counts  alleged  to  [86]  have  been  lent  and  paid  by  them  respectively,  and 
not  <A  or  concerning  any  other  moneys  or  matters ;  and  that  the  sum  in  the  last  count 
mentioned  to  have  been  found  due  was  so  found  due  in  respect,  and  was  and  is  the 
amount,  of  the  sums  so  paid  as  in  the  first  count  mentioned,  aud  so  lent  and  paid  as 
in  the  second  and  t^ird  counts  mentioned  respectively  j  and  which  several  payments 
and  loans  were  made  upon  and  for  the  illegal  purposes  and  oonaideration  in  this  plea 
before  mentioned. — Verification. 

Tentiiiy,  as  to  the  sum  of  2000L,  parcel  of  the  said  monies  in  the  said  fifth  wid 
last  counts  mentitHied,  payment  and  acceptance  of  that  sum  in  full  satisfaction  and 
discharge  of  the  said  sum  of  20001.,  parcel,  and  the  causes  of  action  in  respect 
thereof.  Verification. 

Tait  pleaded,  secondly,  to  the  first  count,  that  the  defendants  were  not  partners 
or  shareholders  in  the  company  or  association  called  the  Anglo-American  Gold  Mining 
Association,  mode  et  formft ;  concluding  to  the  country. 

Thirdly,  to  the  first  count,  that  the  plaintafis  did  not  at  the  several  days  and  times 
in  that  count  mentioned,  or  at  any  other  days  or  tames,  pay,  lay  out,  or  expend  Uie 
said  sums  of  money  in  the  first  count  mentioned,  or  any  them,  or  any  part  thereof, 
in  or  about  taking  up  and  discharging,  for  the  honour  of  the  drawer,  the  IhIIs  of 
e&^hanse  in  the  declaration  mentioned,  or  any  of  them,  or  incur  such  costs  and  eiroenaee 
as  in  tiut  behalf  in  the  first  count  mentioned,  or  any  part  thereof,  raodo  et  fibrmft ; 
eoDoludiDg  to  the  oountiy. 

Fourthly,  to  the  first  count,  that  fbe  plaintiffs  did  not,  nor  did  any  of  them,  give 
the  said  notice  to  the  company  and  directors  to  pay  the  said  sum  of  56001.,  or  the 
other  sums  of  money  in  the  first  count  respectively  mentioned,  or  any  other  sum  or 
sums  of  money,  or  require  payment  [87]  tiiereof,  or  of  any  part  thereof,  modo  et 
form& ;  concluding  to  the  country. 

Fifthly,  to  the  first  count,  that  the  plaintifls,  on  the  10th  of  March  1836,  became, 
and  were,  and  thenceforth  had  been,  and  still  were,  shareholders  and  partners  in  the 
company,  and  that  tiiey,  on  the  said  10th  of  March  1836,  duly  elected  to  take  the 
laid  sixty  shares  acooraing  to  the  said  agreement,  and  gave  the  company  and  the 
direoton  dne  notice  thereof ;  without  this  that  the  plainti£b  gave  due  notice  to  the 
company  and  to  the  directors,  that  tiiey,  the  plaintifis,  declined  to  take  the  said  sixty 
shares  in,  or  to  become  members  of,  the  company,  and  then  elected  not  to  take,  and 
had  not  taken,  such  shares  and  become  such  shareholders  as  in  the  first  count  of  tiie 
declaration  mentioned,  modo  et  form& ;  concluding  to  the  country. 

Sixthly,  to  the  first,  second,  and  third  counts,  that  the  company  in  the  first  count 
menticHied,  before  and  at  the  time  of  the  making  of  the  agreement  in  the  first  count 
mentioned,  and  before  and  at  the  respective  times  of  the  lending  and  paying  in  the 
aud  second  and  third  counts  respectively  mentioned,  was,  and  thence  always  hitherto 
had  been,  and  still  was,  a  company  and  partnership  between  the  defendants  and  divers 
and  very  many  other  persons,  to  wit^  during  all  the  time  aforesaid,  presuming  to  act 
and  acting  as  if  they  were  and  are  a  corporate  body,  and  pretending  to  raise  a  trans- 
ferable utd  assignable  stock  witiiout  any  act  of  parliament^  or  any  legid  authority, 
and  witiiout  any  charter  from  the  Crown,  for  so  doing ;  of  ^1  which  several  premises 
in  tiiis  plea  mentioned  the  plaintifis,  before  and  at  the  time  of  making  the  agreement 
in  the  firat  count  mentioned,  and  before  and  at  the  respective  times  of  lending  and 
paying  the  said  sums  in  the  said  second  and  third  counts  respectively  mentioned  had 
Qotioe,  and  at  those  respective  times  well  knew  the  same,  and  [88]  the  plaintifis,  to 
wit,  then  entered  into  the  said  agreement  in  the  said  first  count  mentioned,  and  lent 
and  paid  tiie  money  in  the  said  second  and  third  counts  respectively  mentioned,  with 
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Boch  full  knowledge  as  aforesaid  ;  and  for  the  purpose  of  furthering,  oootanuing,  and 
proceeding  in  the  said  company,  partnership  and  undertaking,  asm  with  a  view  of 
assisting  and  supporting  the  same ;  and  the  said  agreement  in  the  first  count  mentaoned 
WAS  entered  into  by  all  the  parties  thereto,  and  the  sums  in  the  second  and  thiid 
counts  mentioned  were  lent  and  paid,  for  the  furthering,  continuing,  and  proceeding 
in  the  said  company,  partnership,  and  undertaking  and  with  such  notice  and  know- 
led^  as  ftforesaid. 

Seventhly, — to  the  first,  second,  and  third  counts, — ^that  the  said  oompuiy  and 
partnership  in  the  said  first  count  mentioned,  before  and  at  the  respective  times  of 
making  the  agreement  in  the  first  count  mentioned,  and  the  lending  and  paying  the 
aaid  sums  in  the  second  and  tJiird  counts  respectively  mentioned,  was,  aiid  fnn 
thenceforth  had  been,  and  still  were,  a  new  and  unlawful  undertaking,  tending  to  the 
common  grievance,  prejudice,  and  inconvenience  of  ^nat  numbers  of  the  liege  subjects 
of  this  realm  in  their  trade  and  commerce,  that  is  to  say,  an  undertaking  for  the 
purpose  and  object  of  purchasing  and  worldng  mines,  and  of  raising  metal  ores,  and 
of  smelting,  refining,  and  manufacturing  and  selling,  and  disposing  of  the  said  metal 
to  be  obtained  and  raised  from  such  mines ;  and  which  undertaking,  before  and  at 
the  time  of  making  the  agreement  in  the  first  count  mentioned,  and  belore  and  at  the 
respective  times  of  lending  and  paying  the  respective  sums  in  the  seoond  and  third 
counts  respectively  mentioned,  and  thenceforth  had  been,  and  still  was,  a  paUie 
undertaking  then  and  during  all  the  time  last  aforesaid,  and  still  relating  to  aflbirs  in 
which  the  trade,  and  welfare,  and  [W]  commerce  of  great  numbers  of  the  Tiege  sohjecti 
of  this  realm  had  been,  during  idl  tiie  time  last  af  oresud,  and  still  were  oonoemed ; 
and  which  undertakin|^,  at  the  time  of  making  the  agreement  in  the  first  ooont 
mentioned,  and  at  the  times  of  the  lending  and  paying  in  the  said  second  and  third 
counts  respectively  mentioned,  and  thenceforth  had  been,  and  still  was,  a  oommoa 
nuisance  to  the  liege  subjects  of  this  realm ;  of  all  which  several  premises  in  this  {dea 
mentioned  the  plaintiffs,  before  and  at  the  time  of  making  the  said  agreement  in  the 
first  count  mentioned,  and  before  and  at  the  said  respective  times  of  lending  and  paying 
tiie  said  sums  in  the  second  and  third  counts  respectively  mentioned,  had  notice,  and 
at  all  times  well  knew  the  same ;  and  the  plaintiffs  then  entered  intio  the  said  agree- 
ment and  lent  and  paid  the  respective  sums  with  such  knowledge  as  last  afmenid, 
and  for  the  purpose  of  furthering,  continuing  and  proceeding  in  the  said  oompaoy, 
putnership  and  undertaking,  and  with  a  view  of  aaaisting  and  supporting  the  aam 
and  the  illegal  objects  thereof ;  and  the  said  agreement  was  entered  into  all  the 
said  parties  thereto,  tmd  the  sums  in  the  said  seoond  and  third  counts  mentioned  woe 
rwpectively  lent  and  paid  by  the  plaintiff  for  the  furthering  and  proceeding  in  tJie 
said  company,  partnership,  and  undertaking  in  this  plea  mentioned,  and  with  such 
full  knowledge  of  the  premises  in  this  plea  mentioned  as  aforesaid. — Verification. 

Eighthly,  as  to  so  much  of  the  fourth  count  as  related  to  20001.  parcel  of  the  sum 
of  money  in  the  fourth  count  mentioned,  and  therein  supposed  to  have  been  received 
to  the  plaintiffs'  use ;  that  the  said  sum  of  20001.  was  a  sum  formerly,  and  before  the 
said  supposed  receipt  thereof,  paid,  by  the  plaintiffs,  to  the  said  company  in  the  aiid 
first  count  mentioned,  as  the  consideration  for  the  purehase  of  a  certain  tract  of  land 
[90]  sold  to  the  company  by  and  under  a  certain  written  agreement,  which  was  aftsr- 
waras,  and  before  the  receipt  of  the  said  20001.,  to  wit,  on  uke  day  and  year  last  a&ve- 
said,  resdnded,  and  that  thephuntifis  churned  the  same  as  so  much  money  received  to 
their  use  on  and  by  reason  of  t^e  rescission  of  the  said  agreement,  and  on  the  implied 
promise  supposed  to  arise  in  law  upon  such  rescission,  and  in  no  otiier  way  and  on  no 
other  ground  whatsoever ;  nor  was  there  any  express  promise  to  pay  the  same,  or  any 
part  thereof.  That  the  company  before  and  at  the  time  of  the  making  of  tiie  la8^ 
mentioned  agreement  and  the  payment  of  the  said  20001.,  was  and  from  that  time 
always  had  been,  and  still  was,  a  company  and  partnership  between  the  defendants  and 
divers  other  persons,  during  all  the  time  last  aforesaid  presuming  to  act,  and  actioA 
as  if  they  had  been  and  were  a  corporate  body,  Eind  pretending  to  raise  a  transferaUe 
and  assignable  stock,  without  any  act  of  parliament,  or  any  legal  aatiiority,  and 
without  any  charter  from  the  Crown,  for  so  doing ;  of  all  which  several  {HWDiseB  the 
plaintiffs  before  and  at  t^e  time  of  tiie  making  of  the  last-mentioned  agreement  and 
the  payment  of  the  said  2000L  had  noti'oe,  and  thea  well  knew  the  same,  and  the 
plaintifia  then  entered  into  the  last-mentioned  agreement,  and  paid  the  aaid  2000L 
with  such  knowledge  as  last  aforesaid,  and  for  the  purpose  of  furthering,  continuii^ 
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aod  iwooeediog  in  tbe  company,  partnership  and  undertaking  in  that  plea  meutioDed, 
and  with  a  view  of  asaifiting  and  supporting  the  same.  Verification. 

Ninthly,  as  to  so  much  of  the  fourth  count  as  related  to  20001.  parcel,  &c.  That 
tiie  said  2000L  was  a  sum  formerly  paid  by  the  plaintiffs  to  the  company,  as  the  con- 
sideration for  the  purchase  of  a  certain  tract  of  land  sold  to  the  company  by  and  under 
s  certain  written  agreement,  which  was  afterwards,  and  before  the  receipt  of  the  said 
2000L,  to  wit,  on,  &c.  rescinded^  and  that  [91]  the  plaintiffs  claimed  the  same  as 
money  received  to  their  use  on  aiul  by  reason  of  the  rescission  of  the  last-mentioned 
agreement,  and  on  the  implied  promise  supposed  to  arise  in  law  upon  such  rescission, 
and  in  no  other  way  whi^soever,  nor  was  the  same  or  any  part  uiereof  due  in  any 
other  way  whatsoever,  nor  was  any  exinwss  pximiae  ever  nude  to  pay  the  same,  or 
any  part  thereof.  That  the  company  before  and  at  the  time  of  the  making  of  the 
hst-mentioned  agreement  and  the  payment  (rf  tiie  said  2000L,  was  uid  from  jt£at  time 
always  had  been,  and  still  was,  a  new  and  unlawful  undertaking  tending  to  the 
common  grievance,  prejudice,  and  inconvenience  of  great  numbers  of  the  liege  subjects 
of  this  realm,  in  their  txade  and  commerce,  that  is  to  say,  an  undertaking  for  the 
purpose  and  object  of  purchasing  and  working  mines,  and  of  raising  metal  and  ores, 
and  smeltang,  refining,  and  manufacturing,  and  selling  and  dispoaing  of  the  metal  to 
be  obtained  and  raised  from  such  mines ;  and  which  undertaking  oefore  and  at  the 
time  of  making  of  the  last-mentioned  agreement,  and  ^e  payment  of  tiie  last-mentioned 
2000L,  was  and  thenceforth  had  been  and  still  was  a  common  nuisance  to  the  liege 
subjects  of  this  realm ;  of  aHi  which  {ffemises  tiie  plaintifis  before  and  at  the  time  td 
making  the  last-mentioned  agreement^  and  the  payment  of  the  sud  2000L  as  last 
alnesaid  had  notice,  and  tJien  well  knew  the  same,  and  the  plaintiffs  then  entered 
mto  the  last-mentioned  agreement,  and  paid  the  said  2000L  as  last  aforesaid,  and  for 
the  purpose  of  furthering,  continuing,  and  proceeding  in,  the  said  company  partnership 
and  undertaking,  and  with  a  view  of  asaisUng  and  supporting  1^6  same  and  the  illegu 
object  thereof.  Verification. 

The  plaintiffs  joined  issue  on  the  first,  second,  third,  fourth,  and  seventh  pleas 
beaded  by  Joseph  L.  Heathom,  [92}  replied  de  injurili  to  the  eighth  and  nint^  and 
travareed  the  payment  alleged  in  the  tenth. 

The  plaintifis  also  joinra  issue  on  the  first,  second,  third,  fourth,  and  fifth  pleas 
of  TaitL 

To  tiie  siztJi,  the  plaiatiffe  replied  that  the  company  in  the  first  count  mentioned 
at  the  time  of  nuking  ttie  agreement  in  tdiat  oount  mentioned,  and  at  the  rospective 
times  of  the  lendii^  and  paymg  in  the  second  and  third  counts  re^>ectively  menbiooed* 
was  not,  ncH-  had  it  been,  nor  was  it,  a  company  and  partnership  between  the  said 
defendmts  and  divers  other  persons  presuming  to  act  and  acting  as  if  they  were  a 
corporate  body,  and  pretending  to  raise  a  transferable  and  assignable  stock,  modo  et 
form& ;  concludii^  to  the  country. 

To  the  seventh  plea  the  plaintiffs  replied,  that  the  company  and  partnership  in  the 
firat  count  mentioned  at  the  respective  times  of  making  the  said  agreement  in  the 
fint  count  mentioned,  and  the  lending  and  paying  the  said  sums  in  the  second  and 
third  counts  respectively  mentioned,  was  not,  nor  had  it  been,  at  any  part  of  the  time 
in  the  seventh  plea  mentioned,  nor  was  it  still,  a  new  and  unlawful  undertaking, 
tendii^  to  the  common  grievance,  prejudice,  and  inconvenience  of  great  numbers  of 
the  liege  subjects  of  tJiis  realm  in  their  trade  and  commerce ;  nor  was  the  same  under^ 
taking  at  ^e  time  of  making  the  said  a^-eement  in  the  first  oount  motioned,  amA 
b^ore  and  at  the  respective  times  of  lending  and  paying  the  respective  sums  in  the 
second  and  third  counts  respectively  mentioned,  an  undertaking  for  the  purpose  and 
object  in  the  plea  mentioned  ;  nor  was  it  a  public  undertaking  then  or  at  any  part  of 
the  time  in  the  seventh  plea  mentioned,  or  still  relating  to  ^airs  in  which  the  trade 
and  welf£u*e  and  commerce  of  great  numbers  of  the  subjects  of  this  realm  were  con- 
cerned ;  nor  was  the  stuue  undertaking,  at  t^e  time  of  making  the  agreement  in  the 
first  count  mentioned,  and  at  the  [93]  times  of  the  lending  and  paying  in  the  second 
and  third  counts  respectively  mentioned,  nor  thenceforth  bad  it  been,  nor  was  it  still, 
a  common  nnisanee  to  ihe  Lege  subjects  of  this  realm,  modo  et  formft ;  concluding  to 
the  country. 

To  the  eighth  plea  the  plaintiffB  replied,  that  the  oomi>any,  at  the  time  of  the 
naking  of  tlie  agreement  in  tnat  plea  mentioned,  and  the  payment  of  the  said  2000L 
thneiB  mentioned,  was  not,  nor  from,  that  time  had  it  been,  nor  was  it  still,  a 
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oompany  and  partnership  between  the  defendant  and  divers  other  persons  premmiag 
to  act  and  acting  as  if  they  were  a  corporate  body,  and  pretending  to  raise  a  tmuta- 
able  and  assignable  stock,  modo  et  form& ;  concluding  to  the  country. 

To  the  ninth  plea  the  plaintiffs  replied,  that  the  company,  at  Uie  time  of  nuking 
the  agreement  in  that  plea  mentioned,  and  of  the  payment  of  the  sfud  2000L  in  that 
plea  mentioned,  was  not  nor  from  that  time  had  it  been,  nor  was  it  still,  a  new  and 
unlawful  undertaking,  tending.  &c. ;  nor  was  the  same  undertaking,  at  the  time  ol 
making  the  last-mentioned  agreement  and  the  payment  of  the  said  2O0OL  in  that  |dea 
mentioned,  nor  thencefoi-th  had  it  been,  nor  was  it,  a  common  nuisuioe  to  the  liegB 
subjects  of  this. realm,  modo  et  formft ;  concluding  to  the  oountry. 

At  the  trial  before  Tindal  G.  J.  at  the  London  sittings  after  "Miefaaelmas  tens,  tlw 
signatures  of  the  d^endants  to  the  agreement  of  the  24th  of  December  1836,  wm 

Ced,  and  it  was  shewn  that  the  pliuntifis  had  paid  bills  drawn  hy  Penman  on 
ry  Blundell  to  the  amount  of  55001. ;  that  they  declared  their  intention  not  to 
take  shares  in  the  company ;  and  that  they  gave  notice  that  they  required  to  be 
reimbursed  the  amount  of  their  advances  with  interest  and  costs. 

The  plaintiffs  then  put  in  the  deed  of  settlement  of  [94]  the  association,  bearing 
date  the  1st  of  November  1833,  between  Penman  of  the  Brst  part,  Mnskett  of  the 
second  part,  the  defendants  Henry  Blundell  and  six  other  persons,  of  the  thiid  part, 
and  Bridges  of  the  fourth  part,  by  which,  after  reciting  that  the  several  putiei 
thereto  of  the  first,  second,  and  third  part,  had  then  lately  agreed  to  form  a  company 
for  l^e  purpose  of  working  gold  mines  in  Uie  United  States  m  America,  and  that  they 
were  desirous  that  such  deed  of  settlement  should  be  made  and  executed  for  the 
purpose  of  ascertaining,  defining,  and  settling  their  respective  rights,  interests,  and 
liabilities  in  the  undertaking,  it  was  thereby  declared  and  agreed  by  and  between  the 
said  several  parties,  inter  aha,  in  manner  following: 

1.  That  the  several  parties  hereto  of  the  first,  second,  and  third  parte,  and  all 
persons  who  shall  hereafter  become  subscribers  to,  or  interested  in,  the  capital  of  the 
company  hereby  intended  to  be  formed  under  the  provisions  herein^ter  contained 
(and  who  are  hereby  described  as  shareholders),  shall,  so  long  as  they  posseM  any 
sum  or  share  of  the  capital  of  the  company,  be  and  continue,  until  dissolved  under  the 
provisions  hereinafter  contained,  a  oompany  or  partnership  under  the  name  of  "  Ihe 
Anglo-American  Gold  Mining  Assodation." 

2.  That  the  object  of  the  oompany  shall  be  the  working  of  ^^old  mines  in  tbe 
United  States  of  America,  and  the  reductaon  and  sale  of  the  {Hwnous  melals  and  all 
other  valuable  products  of  the  said  mines. 

4.  That  the  present  capital  of  the  company  shall  consist  of  6000L  sterling  wbkA 
shall  be  considred  as  divided  into  sixty  shares  of  lOOL  each,  all  which  shares  have 
been  taken  and  subscribed  for  by  the  parties  hereto  of  the  first,  second,  and  third 
parts  in  the  several  numbers  and  proportions  agreed  upon  between  them. 

5.  That  it  shall  be  lawful  for  the  shareholders  of  the  company,  at  a  special 
meeting  of  shareholders  to  be  [96]  called  for  that  purpose,  in  manner  hereinafter 
mentioned,  at  any  tame,  oad  from  time  to  time,  to  increase  tiie  capital  of  the  company, 
to  any  amount  that  may  be  agreed  upon,  by  weoting  an  additXHial  number  ol  lOOL 
shares. 

1 1.  That  each  shareholder  (as  well  the  present  aa  future  additi<mal  ahareholden 
and  ail  persons  becoming  entitled  to  shfu«s  upon  any  change  of  owmerahip  as  hawn- 
after  provided  for)  shall,  upon  application  to  be  made  by  him  to  the  trustee  and 
treasurer  of  the  company,  be  entitled  to  receive  for  every  share  to  which  such  share- 
holder shall  appear  by  the  book  called  the  "Share  Register  Book"  hweinafter 
particularly  mentioned  to  be  entitled,  a  certificate  signed  by  the  said  trustee  and 
treasurer,  in  the  words  and  figures,  or  to  the  efiect^  following : 

"  Anglo-American  Gold-Mining  Association. 
"Shareholder's  Certificate. 

"  This  is  to  certify  that  A.  B.  of,  &c,  is  the  proprietor  of  the  share  Na  ,  in 
l^e  capital  of  this  association,  as  established  by  deed  of  settlement  bearing  date  tibe 

Ist  day  of  November  1833 ;  that  the  said  share  stands  in  < —  name  in  we  'Shan 

Bister  Book,'  aa  the  proprietor  thereof ;  and  that  Hke  soma  speoified  in  the  waiffa 
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\ienol  have  been  paid  on  accoant  of  the  said  share.    Given,  under  my  hand,  in 

LtMidcHi,  tfaia  day  of  .  "Signed,      G.  A.  Mu&kett. 

"  Tnutoe  and  Treasurer. 

"  B.  The  holder  of  this  certificate  will  uot  be  entitled  to  any  of  the  privileges 
of  a  sharehohler  until  the  shwe  has  been  transferred  to  him  in  the  books  of  the 
eampany." 

12.  That  a  sufficient  number  of  printed  forms  of  shareholders'  certificates  shall  be 
provided  by  the  [96]  trustee  and  treasurer,  and  kept  by  the  solicitor,  of  the  company 
for  the  time  being ;  and  such  certificate  shall  be  filled  up  and  delivered  by  the  solicitor 
to  the  shareholders  entitled  to  the  same  upon  their  application,  provided  nevertheless 
that  the  shareholders'  certificate  shall  be  evidence  of  the  title  to  the  share  mentioned 
therein,  of  that  person  only  who  shall  therein  be  stated  to  be  the  proprietor  thereof 
in  the  "  Share  Roister  Book,"  and  such  certificate  shall  not  entitle  any  other  person 
who  may  be  the  holder  thereof  (whether  for  valuable  consideration  or  otherwise)  to 
soy  li^t  or  interest  in,  or  lien  upon,  the  share  to  which  the  same  relates,  or  in  any 
way  give  to  such  holder  a  right  to  participate  in  the  profits  or  advante^es  of  the 
eompaojvor  to  into^ere  with  ot  be  concerned  in  the  management  of  the  affiurs  thereof. 

15.  That  tiie  shares  in  the  company,  as  well  original  as  additional,  may  be  assigned 
or  disposed  of  by  deed,  or  will,  or  otherwise,  to  any  other  person  or  persons,  at  the 
dkcretion  of  the  holder  therecrf ;  but  that  no  share  shaO  be  divisible  into  any 
fnu^onal  part 

16.  That  upon  any  change  taking  place  in  the  ownership  of  any  share  in  the 
company,  whether  such  change  be  effected  by  act  of  the  law  or  by  act  of  the  parties, 
the  party  or  parties  claiming  to  be  entitled  to  any  share  or  shares  in  respect  of  any 
aoch  chfmge,  sh^l  produce  his,  her  or  their  title  to  such  share  or  shares  to  fine  solicitor 
(rf  the  oompany  for  his  examination  and  approrol;  and  such  solicitor,  upon  being 
asti^ed  of  the  sufficiency  of  such  titie,  shall  cause  ^e  name,  place  of  residence,  and 
oocapatioii  of  the  party  or  parties  so  making  out  title  as  aforesaid,  together  with  the 
Dumber  of  shares  to  which  a  titie  shidl  be  so  made  out,  and  the  number  of  such  shares 
respectively,  to  be  entered  in  the  "  Share  Register  Book." 

19.  That  the  entries  contained  in  the  "  Share  Register  Book "  shall,  for  all  the 
purposes  of  the  company,  and  [97]  these  presents,  be  conclusive  as  to  the  parties 
entatled  to  shares,  their  places  of  residence,  and  occupation,  the  number  of  shares 
held  by  them  respectively,  and  the  respective  numbers  of  such  shares. 

20.  That  no  person  shall  be  entitled  to  any  of  the  rights  or  privileges  of  a  share- 
holder, or  be  in  any  way  interested  or  concerned  in  the  management  of  the  aflairs  of 
the  company,  in  respect  of  any  share  or  shares,  his  title  to  which  shall  not  have  been 
duly  examined  and  entered  in  the    Share  Register  Book." 

21.  That  any  person  upon  ceasing  to  be  a  shareholder  and  payment  and  discharge 
<rf  all  money,  and  ot^er  liabilities  charged  upon,  or  due  in  respect  of,  the  shares 
possessed  by  him,  shall,  if  he  require  it^  receive  from  the  trustee  and  treasurer  of  the 
oompany  a  certificate,  in  the  words  and  figures,  or  to  the  effect,  following : — 

"  Anglo-American  Gold-Mining  Association. 
"  Certificate  of  Discharge. 

"  I  do  hereby  certify  that  A.  B.  of,  &c.  has  ceased  to  be  a  shareholder  in  the  above- 
named  company,  and  that  he  is  discharged  from  all  liabilities  on  account  of  the  shares 
formerly  held  by  him.    Witness,  my  hand  this  day  of  ." 

38.  That  John  Penman  shall  be  the  present  superintendent  ol  the  company,  and 
■hdl  be  subject  to,  and  bound  by,  the  several  rules,  r^ulations,  and  {Kovisions  next 
hereinafter  contained ;  that  is  to  say. 

First,  as  the  said  parties  hereto  of  the  second  and  third  parts  have  been  mainly 
induced  to  become  shareholders  in  the  company  upon  the  statements  and  representa- 
tions of  Penman  that  there  are  gold-mines  in  various  parts  of  the  United  States  of 
Anmica,  which  may  be  t^en,  and  profitably  worked,  by  the  oompany,  and  that 
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he  is  competent  and  willing  to  superintend^and  conduct  the  actual  working  of  the  aid 
mines  and  the  general  management  of  the  affairs  of  the  company  in  .^merie&,  it  is 
hereby  agreed  between  the  parties  hereto,  and  Penman  doth  hereby  for  himself,  his 
heirs,  executors  and  administrators,  expressly  covenant  with  the  said  G.  A.  Muakett, 
his  executors  and  assigns,  that  he  Penman  will,  as  soon  as  conveniently  may  be  after 
the  execution  of  Uiese  presents,  repair  to  the  United  States  of  America ;  and  opim 
his  arrival  there,  use  his  best  endeavours  to  discover,  witii  as  little  delay  as  posnne, 
some  situation  eligible  aad  advantageous  for  carrying  on  the  operations  of  the 
company. 

Secondly.  That  Penman  shall  be  unfettered  in  his  judgment  as  to  the  locality  or 
particular  nature  of  the  situation  to  be  selected  by  him  for  commencing  and  carrying 
on  the  operations  of  the  company,  and  to  that  end,  shall  be  at  liberty  to  engage  one 
or  more  situation  or  situations  containing  gold  mines,  either  opened  or  unopened,  aod 
either  to  make  arrangements  for  the  entire  working  of  the  said  mines,  or  only  for  tbe 
smelting  and  reduction  of  the  ore,  the  main  object  of  the  company  being  the  obtuDiog 
and  sale  of  gold  ore ;  and  it  being  expressly  agreed  by  the  parties  hereto  of  the 
second  and  third  parts,  that  it  shall  be  left  to  the  discretion  and  judgment  <A.  Penman 
to  advance  and  effectuate  such  object  in  such  manner,  and  in  all  respects,  as  he  shall 
think  most  advisable.  Provided  nevertheless,  tJiat  it  shall  be  lawful  for  the  afaan- 
holders  at  any  half-yearly,  or  s^ial,  meeting  to  be  held  in  manner  herdnafter 
diiected,  to  prescribe  all  such  directions  and  relations  as  to  the  working  of  any 
mines  to  be  taken  by  Penman,  and  the  mwagement  by  him  of  the  affairs  of  tbe 
company  in  America,  as  they  shall,  from  time  to  time,  resolve  and  agree  u^oa ;  and 
which  directions  and  regu-[99]-lations,  when  duly  made  and  forwarded  to  Penman,  be 
shall  observe,  conform  to,  and  be  bound  by. 

Thirdly.  That  Penman  shall  be  at  liberty  to  contract  for  the  occupation  of  any 
situation  for  the  purposes  of  such  company,  for  such  period  as,  in  his  judgment^  shall 
be  sufficient  to  try  the  eligibility  thereof ;  and  the  terms  of  such  contract  shall  be  left 
entirely  to  his  discretion,  except  that  he  shall  not  be  at  liberty  to  make  any  contract 
for  the  absolute  purchase  of  any  situation  without  the  express  authority  of  the  shan- 
holders,  to  be  given  at  a  half-yearly  meeting  to  be  held  lor  that  purpose  in  maimw 
hereinafter  directed. 

FourtUy.  That  in  case  any  diredaons  or  instructions  shall  at  any  time  be  given  to 
Penman  as  to  making  any  further  contracts  for  the  occupation  or  purchase  of  mines  in 
pursuance  of  the  provisions  in  that  behalf  hereinafter  contained,  Penman  shidl,  in  all 
things,  observe  such  directions  and  instructions  and  immediately  use  his  best  endeavoufs 
to  do,  or  procure  to  be  done,  every  act  necessary  to  the  periect  completaon  of  such 
contractfl  respectively,  according  to  the  laws  and  municipal  regulations  of  the  particular 
state  or  territory  in  which  the  subject  matter  of  such  contracts  respectively  shall  be 
situate. 

Fifthly.  That  in  case  uiy  lands  shall  at  any  time  be  purchased  by  Penman  on 
behalf  of  the  company,  in  pursuance  of  directions  or  instructions  for  that  purpose  as 
aforesaid,  and  the  laws  or  municipal  regulations  of  t^e  ^Kulicular  state  or  temtoiy  in 
which  such  lands  shall  be  situate,  shall  prevent  or  forbid  the  oonvejranoe  of  such  iMtds 
being  taken  or  held  in  the  name  of  the  company,  such  conveyance  shall  be  made  to 
Penman,  but  nevertheless  to  be  held  by  him  his  heirs  and  assigns  in  trust  for  tbe 
company. 

Sixthly.  That  when  and  so  soon  as  Penman  shall  have  arranged  for  the  occupa- 
tion of  any  situation  or  [100]  situations  for  commencing  the  operations  of  the 
company,  he  shall  hire  all  such  workmen  and  servants,  and  provide  all  such  machiiie^ 
implements  and  stores,  and  do  all  such  other  acts  wha^isoever,  as  may  be  necessary  or 
proper  for  commencing  such  operations  as  speedily  and  efficiently  as  poesibleL 

Seventhly.  That  when  and  as  soon  as  Penman  shall  have  entered  into  sodi  ooo- 
txnct  for  occupation  as  afcH-esaid,  he  shall  draw  up  a  report  oontaining  an  accurate  and 
detuled  description  of  the  premises  to  be  oecupied,  and  their  {nobaUe  means  of  pn^ 
and  advantfWB  to  t^e  c<nnpany,  and  transmit  such  report,  together  with  a  copy  of  sneb 
contract,  to  the  trustee  and  treasurer  of  the  company  for  the  tame  being. 

Fifteenthly.  That  for  the  purpose  of  enabling  Penman  to  commence  the  aptn- 
tions  of  the  company,  the  trustee  and  treasurer  thereof  may  forthwith  adnnoe  to 
Penman  any  sum  not  exceeding  600L :  and,  in  order  to  cany  on  audi  qwiataoBi^ 
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Penman  may  be  at  tiberty  to  draw  upon  the  trustee  and  treasurer  thereof,  by  Ulls  at  not 
less  than  sixty  days'  sight,  for  such  sums  as  he  shall  from  time  to  time  require ;  and 
the  amount  of  such  bills  shall  be  applied  by  Penman  in  payment  of  the  expenses  of 
promoting  the  operations  of  the  company. 

39.  That  Muskett  shall  be  the  present  trustee  and  treasurer  of  the  com^mny,  and 
shall  be  bound  by  the  rules,  regulations  and  provisions  next  hereinafter  contained,  one 
d  which  was,  that  the  said  trustee  and  treasurer  shall  apply  the  moneys  from  time  to 
time  in  his  hands  belonging  to  the  company  in  payment  of  such  bills  or  drafts  as  the 
mperinteadent,  in  pursuance  of  the  powers  and  provisions  hereinbefore  in  that  behalf 
(XHitained,  shall  draw  upon  him. 

45.  The  fourteen  days'  notice  of  the  time  and  place  of  holding  all  meetings  of 
shareholders,  as  well  half-yearly  as  special,  shall  be  given  by  a  circular,  to  be  sent  to 
eich  [101]  shareholder  of  the  company  at  his  place  of  residence  aa  entered  in  the 
"ffliweBegister-Book;"  such  circular,  as  to  half-yearly  meetings,  to  be  signed  and 
sent  by  the  trustee  and  treasurer  of  the  company  for  the  time  being ;  and  such 
dreular,  as  to  special  meetings,  to  be  signed  and  sent  by  the  party  or  parties  respec- 
tively calling  the  same,  and  to  state  the  particular  business  to  be  taken  into  considera- 
tioD  thereat. 

52.  That  any  shareholder  may  vote  by  proxy,  such  proxy  to  be  in  writing  held 
by  some  other  shareholder,  except  in  the  case  of  the  superintendent,  whose  proxy 
may  be  held  by  a  stranger. 

54.  That  all  questions  fuid  resolutions  shall  be  decided  at  the  meetings,  as  well 
half-yearly  as  special,  by  the  majority  of  tile  rotes  of  shareholders  appearing  in  person 
or  by  proxy. 

55.  That  at  the  special  meetings  of  the  shareholders  no  other  business  st^l  be 
discussed  and  resolved  upon  besides  the  pfuiiculu'  matters  of  business  stated  in  the 
circulars  calling  the  same. 

57.  That  the  shareholders  of  the  company  may,  at  any  time,  and  from  time  to 
time  as  often  as  they  shall  think  proper,  by  resolutions  to  be  passed  at  special  meetings, 
to  be  duly  held  and  convened  for  that  purpose,  according  to  the  regulations  herein- 
before contained,  alter  and  vary  the  regulations  of  the  company  ana  the  rights  and 
interests  of  the  shareholders  therein,  and  prescribe  and  establish  any  new  or  other 
mode  of  management  of  the  affairs  of  the  company  as  they  shall  from  time  to  time 
think  proper  or  expedient;  and  such  new  or  altered  rules,  regulations  and  provisions, 
dull,  so  k)ng  as  they  remain  in  force,  be  as  bhidin^  upon  all  the  shareholders  as  though 
sH  had  concurred  therein,  or  the  same  had  been  introduced  into,  and  formed  part  of, 
these  presents. 

59.  That  an  absolute  and  entire  dissolution  of  the  company  may  take  place  by  a 
rffiolution  of  the  majority  [102]  of  the  shareholders  present  at  three  successive 
meetings,  to  be  held  for  that  purpose,  the  last  of  which  meetings  shall  appoint  three 
of  the  shareholders,  of  whom  the  trustee  and  treasurer  for  the  time  being  shall  be  one, 
for  the  purpose  of  carrying  such  dissolution  into  effect,  and  the  affairs  of  the  company 
shall  be  thereupon  wound  up ;  and  the  assets  of  the  company,  after  satisfying  their 
debts  and  liabilities,  shall  be  divided  among  the  shareholders  in  proportion  to  their 
shares,  and  any  special  meeting  of  the  shareholders  duly  convened  for  that  purpose, 
may  declare  the  accounts  of  the  company  fimilly  closed,  and  the  assets  fully  administered, 
and  the  superintendent^  trustee  and  treasurer,  and  all  other  jiarties  released  and  dis- 
chu^  from  all  future  liabilities  and  engagements,  actions,  suits,  claims  and  demands 
under  or  by  virtue,  or  in  consequence,  of  the  deed,  or  of  any  other  deed  or  engagement 
entered  into  by  them  in  connection  with,  or  reference  to,  the  affairs  of  the  company ; 
Mid  that  the  superintendent,  trustee  and  treasurer,  and  all  other  parties,  shall  be 
released  and  discharged  according  to  such  resolution,  and  on  the  terms  and  under  the 
modifications  thereof. 

On  the  29th  of  September,  1834,  the  defendant  Henry  Blundell  and  two  others 
vere  appointed  trustees  and  treasurers  instead  of  Muskett. 

The  several  defendants  attended  several  meetings,  and  otherwise  took  part  in  the 
IMweedings  of  the  company,  with  the  exception  of  J.  L.  Heathom.  The  only  evidence 
to  connect  him  with  tne  undertaking  was  that,  on  the  17th  of  December,  1835,  he 
attended  a  specul  meeting  of  the  association.  It  was  not'  shewn  whether  a  sufficient 
umnber  of  shwroholders  was  present^  without  reckoning  J.  L.  Heatfaorn,  to  transact 
the  business  for  which  they  were  convened 
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At  this  meeting  the  following  resolation  waa  passed : — 

[103]  17th  of  December,  1835. 

Anglo-American  Gold-Mining  Asaooiation. 

"  At  a  special  meeting  of  this  Assodatton,  held  tiiis  day  at»  &c  in  London,  in 
pursuance  of  a  circular,  dated  1st  of  DeoembOT,  1835. 


Present 
"  Henry  Blundell 
James  Magnus 
William  Smith 
John  Tait  . 
Solomon  Cohen 
Abraham  Hort 
Samuel  Mf^us 
Joseph  L.  Heathom 
Leopold  Neumagen 
Abr^iam  Harris 


Prozien. 
David  Wilson 
Heniy  Heathom 
Israel  Isaacs  . 
Joseph  Blundell 
George  D.  Longstaff 


Shares. 
26 

47 
10 
6 
7 
11 
6 
1 
1 
2 

"  Henry  Blundell,  Esq.  in  Uie  chair. 


Sham. 
6 
5 
5 

12 
7 


"The  circular  oonveni^  this  meeting,  and  the  oorrespondence  of  Mr.  Pannaa, 
and  letters  from  Dr.  K  S.  Hundell,  and  Messrs.  Samuel  Hicka  and  Sons  &  Co.  faaring 
been  read, 

"  It  was  unanimously  resolved— 

*'  That  the  contract  entered  into  by  the  directors  for  t^e  sale  of  the  HeDdmon 
mine  and  saw  mill  to  Mr.  Harrison  and  others,  be  confirmed. 

"That  in  case  the  directors  shall  not  be  able  to  effect  the  sale  of  the  Alezander 
mine  in  the  course  of  the  present  week,  they  be  authorised  to  sell  any  number  new 
or  additional  shares,  not  exceeding  IOC,  as  may  be  necessary  for  enabling  them  to 
repay  their  respective  advtmces,  and  to  pay  the  bills  drawn  by  Mr.  Penman  upoo 
Mr.  Blundell. 

"  That  Mr.  Penman  having  failed  to  make  Uie  monl^y  repwts  to  t^e  directots,  as 
provided  by  the  deed  of  setuement,  and  having,  on  the  29ui  of  June  last,  written 
[1041  to  Mr.  Ma^uB,  as  one  of  the  directors  of  the  compuiy,  l^t  he  had  tlien  diawn 
on  Mr.  Blundell,  in  favour  of  Mr.  H.  W.  Olcott,  on  accoimt  of  the  company,  bflb  to 
the  amount  of  35001. ;  whereas  he  had  given  to  Mr.  Olcott  such  bills  to  the  amount 
of  55001.,  and  having,  until  they  were  presented  for  acceptance,  wholly  sapjHwed 
the  fact  that  the  admtional  bills  of  20001.  bad  been  drawn ;  and  having,  by  his  said 
letters  of  the  29th  of  June  last,  and  another  addressed  to  Mr.  Magnus  of  the  same 
date,  led  the  directors  to  believe  that  35001.  would  be  all  he  should  have  oocauion  to 
draw  on  them  for  on  account  of  the  company,  and  having  since  drawn  on  Mr.  BlundeU, 
and  given  to  Mr.  Olcott,  Messrs.  Hick  and  Sons  and  Dr.  £.  S.  Blundell,  bills  to  the 
extent  of  9500L  j  and  having  thereby  drawn  on  Mr.  Blundell,  on  aooount  <^  the 
company,  bills  of  exchange  iar  exceeding  the  amount  of  the  subscribed  ca{Hta],  and 
also  having  expressed  his  intention  of  withholding  the  company's  property  unless  aa 
exorbitand^'  large  sum  of  money  shall  be  paid  to  him, — tiie  wpointment  of  Mr.  Penmaa 
as  a  director,  and  supOTintendent,  &c.  are  hereby  revoked,  &c" 

At  a  special  meeting  of  the  association  held  on  the  9th  of  April  1836,  which  to 
attended  by  all  the  defendants,  except  J.  L.  Heathom,  Isaacs  and  Harris,  a  report  of 
the  directors,  dated  the  same  day,  was  reoeived,  read  and  entered  on  the  inmates. 
The  report  stated  that 

"At  the  December  meeting  100  new  shares  were  created,  the  sale  of  which  the 
directors  hoped  would  enable  them  to  meet  all  the  exigencies  of  the  company."  **  Of 
these  shares  sixty  were  ofiered  to  S.,  F.,  and  H.  (the  j^ntifis);  but  those  genUemsB 
at  that  time  refused  to  make  an  absolute  purchase  of  them,  and  they  propoaed  to 
retire,  for  the  honoui'  of  t^e  drawer,  bills  then  outstanding  drawn  by  Penman  on  Ur. 
H.  Blundell  to  aa  amount  not  exceeding  60001.,  the  dire^rs  and  shareholders  htm$ 
made  jointly  and  individually  responsible  [105]  for  their  reimbunement,  with  interest, 
and  all  costs  attending  such  bills,  at  any  time  after  the  1st  of  October  next,  unless  the^ 
should  m^e  their  election  to  accept  of  shares  at  par  in  lieu  of  being  repaid  in  money. 
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*'  With  the  sanffui&e  picture  before  them  of  the  company'B  prospects  which  Penman 
had  drawn,  and  wfiicfa  would  have  been  destroyed  if  me  biUs  in  question  had  been 
returned  to  America  protested,  the  direotOTS  did  not  hesitate,  on  behalf  of  the  company, 
to  give  tiie  undortaking  reqoibred  by  S.,  F.,  and  H.,  who,  aooordiagly,  retired  bim  to 
tiie  amount  of  6600L ;  and  the  time  is  now  at  hand  when  they  tm  to  ezeroise  their 
option ;  and  this  forms  one  of  the  large  items  of  debt  which  it  is  necessfuy  to  he 
jvepued  to  repay." 

A  verdict  was  taken  for  the  plaintiffs,  subject  to  the  questions,  whether 
J.  L  Heathom  was  a  shareholder  and  proprietor  at  the  time  the  contract  was  entered 
into  with  the  plaintifis — whether  it  was  made  with  his  authority — and  whether  the 
association  was  illegal ;  with  power  to  the  court  to  draw  inferences  as  a  jury. 

lo  the  following  term,  rules  were  obtained  on  these  points  by  Sir  W.  W.  Follett 
&  6.,  on  behalf  of  the  defendant  J.  L.  Heathom ;  and  by  Kelly,  on  behalf  of  the 
defendant  Tait    A^ainat  these  rules — 

June  10.— Sir  IV  Wilde  S«ajt  aheved  cause  in  Trimly  term,  1842.  J.  L.  Heathom 
was  properly  made  a  oo^^endant  He  was  jn-esent  at  t^e  meeting  of  sharehtddera  at 
vfaieii  the  liability  of  the  shareholders  to  ^y  the  bills  in  question  was  distinctiy 
reoocDised.  [Creaswell  J.  Waa  there  any  evidence  that  the  statement — ^which  appears 
OQ  the  minutes — that  J.  L.  Heathom  was  a  shareholder,  was  read  at  the  meeting  1] 
There  waa  not  But  it  must  be  understood  that  the  minutes  were  taken  down  in  the 
usual  way.  This  was  a  meeting,  not  for  the  purpose  of  con-[106}H3idering  whether  a 
oompuiy  should  be  formed,  but  "  a  speciid  meeting  "  of  an  existing  company,  held  "  in 
pursuance  of  a  circular  dated  "  &c.  It  has  been  sus^ested  that  the  meeting  waa  not 
rwnlarly  called,  but  whether  that  be  so  or  not  J.  L.  Heathora  attended.  [Tindal  C.  J. 
Was  the  meeting  held  at  the  oflBce  of  the  company  in  Copthail  Court  or  at  the  office 
{rfthe  solicitor?]  It  waa  at  the  office  the  solicitor.  [Tindal  C.  J.  That  makes  it 
atrooger.]  The  parties  met  only  to  discuss  the  existing  state  of  i^urs.  No  shares 
were  afterwards  mued.  The  question  is,  not  whether  it  was  not  open  to  J.  Ii.  HeaUiom 
to  ex{dain  all  this,  but  whether,  unexplained,  it  was  not  sufficient  prim&  facie  evidence 
d  his  being  an  assenting  waty,  and  what  inference  a  jury  would  be  justified  in  draw- 
ing from  the  evidence.  As  Penman  was  the  only  party  allowed  to  attend  by  a  proxy, 
not  being  a  member  of  the  aaaociation,  J.  L.  H.  could  only  have  attended  as  a  member, 
a  character  which  he  could  not  afterwards  repudiate ;  Sheffield,  dx.  &c.  BaUway  Company 
V.  fF Kdoodt  (7  M.  &  W.  674).  Being  present,  the  presumption  ia  that  every  thing 
was  done  which  would  be  neceaaary  to  render  the  proceedings  of  the  meeting  effectuu. 
J.  L.  H.  claims  to  be  a  partner,  he  is  acknowledged  to  be  a  partner,  and  he  acts  as  a 
partaer.  In  taking  the  present  objection,  J.  L.  H.,  in  effeot^  says,  "  I  will  not  shew 
von  what,  but  I  ask  you  to  aesume  f^t  something  has  been  omitted  which  ought  to 
have  been  done  to  eonstitute  me  a  partner." 

Hie  next  question  whether  uie  aasociatdon  was  ill^;al  This  objeotiou  ia  not 
very  creditable  to  tiie  commerce  of  the  country.  This  was  a  bon&  fide  mvestment  of 
actual  capital,  not  a  bubble  scheme  holding  out  that  only  small  sums  are  to  be  adraneed. 
There  can  be  no  objection  to  sending  agents  to  look  out  for  mines.  There  [107]  has 
been  no  publication  for  the  purpose  of  creating  a  delusion.  The  object  of  the 
association  involved  nothing  injurious  to  the  people  of  this  country.  No  attempt  was 
shewn  to  bring  in  unwary  persons  by  false  and  delusive  statements.  If  any  delusion 
had  been  practised,  the  defendant  had  the  full  means  of  shewing  it  None  of  the 
efaaracteristics  of  a  bubble  concern  are  to  be  found.  [Tindal  C.  J.  As  far  as  it  appears 
the  bills  were  drawn  as  a  regular  mercantile  transaction.  Maule  J.  referred  to  Ex  parte 
BcUtho  (Buck,  100).  Creaswell  J.  Is  there  any  ^lu;ation  in  the  pleas  that  the 
bidders  of  the  biUs  had  notioe  of  any  illegality  in  the  transacticm  ?]  None.  The 
iUogatity  charged  in  the  T^e&  is,  the  presuming  to  act  as  a  body  corporate  without 
Icf^  authority,  &o.  [Tindal  C.  J.  Tnese  are  words  introduoed  by  me  bubble  act 
I  am  not  aware  that  presuming  to  act  as  a  body  corporate  was  an  offence  at  common 
kv.]  He  acting  here  is  in  a  form  which  would  not  bind  a  corporation.    The  bilk  in 

Soestion  were  drawn  upon  three  individual  directors  by  name.  There  is  nothing 
legal  in  dividing  a  partnership  into  shares,  or  in  ma^ng  the  shares  transferable. 
The  proviaioas  of  the  bubble  act  are  out  of  the  question.  To  shew  illegality  there 
miut  be  a  nuisance  to  the  public.  The  mere  power  of  transferring  shares  from  A.  to 
K  is  not  iU^aL  To  make  an  association  illeg^  it  must  be  accompanied  with  delusion. 
TUa  was  a  private  partnfflship  deed,  not  a  prospectus  h^  out  to  t^e  public   It  ia  not 
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something  published  to  get  deposits  and  lay  hold  of  money.  One  of  the  objectaons  is, 
that  it  is  required  that  certain  forms  should  be  gone  through.  But  an^  su^  inmdi- 
ments  to  the  free  feranafer  of  shares  would  have  excluded  this  wsociation  even 
from  the  operation  of  tihe  bubble  act,  sup^in^  that  statute  not  to  have  been  repedea 
The  certificate  is  not  to  dischai^  from  habihty.  It  would  only  do  so  after  payment 
of  what  was  due  from  the  party  at  the  time  he  retired  from  the  association,  and  could 
therefore  occasion  no  injury  to  the  public.  The  illegality  of  these  transactiona  has 
always  consisted  in  stating  that  the  party  transferring  his  interest  was  to  be  discharged. 
There  is  no  stipulation  that  the  transferee  shall  be  in  the  same  position  as  the  toansferor. 
It  is  not  very  material  to  consider  whether  if  the  agreement  was  illegal  the  defendant 
had  notice  of  it.  The  last  stipulation  of  the  deed,  the  fifty-ninth  article,  deserves 
pEuiicular  attention.  It  appears  to  have  been  misunderstood.  There  is  no  groond 
for  saying  that  the  effect  of  this  clause  is  to  discharge  the  ^tartners,  as  against  ttw 
I)ublic,  though,  in  the  case  of  Blwtdell  v.  ff^insor  (8  Sim.  601),  xn  the  Cbimoery  Reports 
(ib.  610),  this  clause  is  printed  in  italics.  Among  other  objections  which  were  rused, 
an  objection  vob  taken  as  to  the  illegality  of  the  company.  lo  his  judgmeDt 
Shadwell  V.  C.  says  (ibid.  611),  "  I  cannot  but  think  that  the  deed  of  November  183^ 
by  which  the  company  was  established,  is,  on  the  face  of  it,  illegal.  It  proposes  that 
certain  persons  should  become  |>artner8  for  the  fanciful  purpose  of  working  gold  mioes 
in  North  America ;  and  it  provides  that  the  parties  to  the  deed  of  the  first,  second, 
and  third  parts,  and  all  persons  who  should  become  subscribers  to  or  interested  in  the 
capital  of  the  company,  should,  so  long  as  they  possessed  any  share  of  the  capital,  be 
and  continue  a  company  or  partnership  under  the  name  of  the  Anglo-American  Gold- 
Mining  Association.  It  then  provides  that,  in  the  first  instance,  the  shares  sfaoold 
not  exceed  sixty ;  but,  in  the  subsequent  part  of  the  instrumeDt,  tile  shareholders  an 
[109]  empowered  to  increase  the  numbra*  of  shares  to  an  unlbnited  extent;  and  a 
great  number  of  additional  shares  have  been,  in  fact,  created.  The  deed  also  pnmdas 
tiiat  the  shares,  as  well  original  as  additional,  may  be'asedgned  or  disposed  of  iv  deed 
or  will,  to  any  person  or  persons,  at  the  discretion  of  the  nolders.  The  fair  inmrenoe 
to  be  drawn  from  the  provisions  of  this  deed  is,  that  certain  persons  were  to  form  s 
company,  which  might  be  increased  to  an  unlimited  extent,  and  that  the  sharehokterB 
were  to  have  the  power  of  transferring  their  shares  to  whomsoever  ^ey  fdeased, 
without  any  sort  of  control  The  deed,  therefore,  necessarily  represents  that  the 
persons  who  should  assign  their  shares,  would  get  rid  of  all  the  liabilities  attached  to 
them ;  and  that  the  persons  who  should  take  their  shares,  would  take  them  just  u 
the  assignors  held  them.  It  is  clear,  however,  that  this  could  not  be  done,  ui  my 
opinion,  therefore,  the  deed  held  out  to  the  public,  as  an  inducement  to  them  to 
become  ptutners  in  the  working  of  these  ima^nary  gold  mines,  a  faHae  and  fraudnleiit 
representation  that  they  might  continue  pnrtaers  in  the  undertaking  jost  as  long  u 
the^  pleased,  and  then  get  rid  of  all  the  liability  that  they  had  incurred,  by  teansferriiig 
their  share  to  some  other  person  "  (8  Sim.  610).  Was  it  ever  heard  that  a  putHMship 
deed  is  to  be  considered  as  a  matter  held  out  to  the  public  1  It  was  not,  as  alle^ 
in  the  judgment,  determined  that  they  should  sell  single  shares.  It  is  difficult  to  see 
how  the  Vice-Chaneellor  could  possibly  have  arrived  at  the  conclusion  to  which  he 
came.  There  was  not  a  tittle  of  evidence  to  shew  that  the  plaintifis  had  notice  of  the 
supposed  illegality.  The  judge  misapprehended  the  contents  of  the  deed,  and  the 
effect  of  the  facts  stated  as  to  the  proceedings  of  the  association.  He  professes  to 
found  his  decision  [110]  upon  the  judgment  of  this  court  in  Dwergiar  v.  FtMavts 
(2  Bingh.  248,  2  M.  &  P.  384) ;  which,  if  properly  considered,  affords  no  ^nad  for 
such  decision.  In  that  case  a  bond  had  been  given  to  the  pUuntiff,  conditioned  fw 
the  payment  to  the  plaintiff  of  100,0001.,  upon  his  forming  a  company  for  the  canying 
on  of  a  distillenr  according  to  a  process  for  which  a  patent  had  been  taken  out)  ana 
obtaining  purchasers  for  9000  snares.  The  plea  was,  that  tiie  patent  orataiofld  a 
proviso  for  making  it  void  in  case  the  patentee  should  transfer  the  benefit  therecrf  to 
more  than  five  persons,  and  that,  at  the  time  of  the  making  of  the  bond,  it  was 
intended  that  the  company  should  consist  of  more  than  five  persons,  and  that  it  should 
be  formed  for  the  purpose  of  using  the  privileges  of  the  patent,  and  of  acting  as  a 
corporate  body,  and  dividing  the  benefit  of  the  patent  into  10,000  shares,  to  be  trans- 
ferable and  assignable,  without  any  charter  from  the  King ;  and  that  it  was  ill^ly 
agreed  between  the  plaintiff  and  the  defendant  that  the  plaintiff  should  form  the 
company  for  such  purposes.   That  plea  Mras,  on  demurrer,  neld  to  be  good,  and  an 
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answer  to  the  action.  Best  C.  J.  iu  delivering  the  judgment  of  the  court  Bays 
(2  Biogh.  266,  2  M.  &  P.  41 2),  '*  The  seventh  plea  states,  and  the  demurrer  admits, 
that  the  plaintiff  and  defendant  intended  that  the  company  which  the  plaintiif  under- 
took to  form,  should  act  as  a  corporate  body  without  any  charter  from  the  King ;  that 
the  benefit  of  the  letters  patent  was  to  be  enjoyed  by  this  pretended  corporate  body ; 
and  that  the  capital  of  their  body  was  to  be  divided  into  ten  diousaod  shiu^  which 
wen  to  be  transferable  and  asragnable.  It  has  been  said  at  the  bar,  that  the  parties 
may  have  intended  to  obtain  an  act  of  parliament  in  order  to  give  the  body  a  legal 
existence ;  but  nothing  of  this  intention  appears  on  the  record.  It  has  been 
fur-[lll}-ther  said,  that  the  defendant  should  have  shewn  how  the  parties  intended 
to  act  as  a  corporation.  If  this  is  not  correctly  pleaded,  advantage  should  have  been 
taken  of  the  technical  defect  by  special  demurrer.  If  what  they  intended  to  do  would 
not  have  been  acting  as  a  corporation,  the  ^intiff  should  have  traversed  the  plea ; " 
—which  here,  the  ^aintiffs  have  done. — "By  demurring  generally  he  has  confessed 
himself  guilty  of  intoiding  to  form  a  company  that  was  to  act  as  a  corporation.  But 
the  shares  were  to  be  transferable.  There  can  be  no  transferable  shares  of  any  stock 
Bxeept  the  stock  of  corporations,  or  of  jointHStook  companies  created  by  act  of  parlia- 
ment When  it  is  said  that  the  shwea  were  to  be  tnuuferable,  that  most  mean  that 
the  assignee  was  to  be  placed  in  the  precise  situation  that  the  assignor  stood  in  before 
the  assignment ;  that  the  assignee  was  to  have  all  the  rights  of  the  assignor,  and  to 
take  upon  all  his  liability.  Now  the  assignee  can  join  in  no  action  for  a  cause  of 
action  that  accrued  before  the  assignment ;  such  rights  of  action  must  still  remain  in 
the  assignor,  who,  notwithstanding  he  has  retired  from  the  company,  will  yet  remain 
liable  for  every  debt  contracted  b^  the  company  before  he  ceased  to  be  a  member. 
Indeed,  the  members  of  corporations  cannot  assign  their  interest,  and  foree  their 
assignees  into  the  corporati(Hi,  without  the  authority  of  an  act  of  parliament.  Such 
authority  is  expressly  given  by  the  Buik  acts,  the  South  Sea  acts,  and  the  other 
statutes  (acting  companies  that  possessed  stock  which  it  was  deemed  poper  to  reader 
^ansferable.  The  pretending  to  be  possessed  <rf  txansferable  stock,  is  pretending  to 
set  as  a  corporation,  and  ^mtending  to  possess  a  privilege  which  does  not  belong  to 
many  corporations.  But  this  is  put  only  as  one  of  the  proofs  of  the  intention  of  the 
pojectors  of  this  company  that  it  should  act  as  a  corporation.  It  is  not  necessary  on 
[112]  these  pleadings  to  decide  whether  the  forming  a  company  with  such  shares,  is 
oi  itself,  witiiout  other  cireumstances,  pretending  to  act  as  a  corporation ;  because  it 
is,  by  the  pleadings,  distinctly  admitted  that  the  plaintiff  and  defendant  intended  that 
the  company  should  act  as  a  corporation." 

In  the  King's  Bench,  and  also  in  the  House  of  Lords,  the  judgment  of  this  court 
was  affirmed  solely  on  l^ie  ground  that  the  plea  shewed,  and  the  demurrer  admitted, 
that  the  company  had  been  formed  for  the  purpose  of  dividing  the  benefit  of  the 
potent  amongst  a  greater  number  of  persons  than  the  patent  authorised.  That  case 
was  very  difi^rent  from  the  present.  There,  the  decision  proceeded  upon  an  admission 
of  those  very  facts  which  are  here  denied  and  disproved.  The  decision  in  DwergUr 
V.  Fdkwe*  has  therefore  really  nothing  to  do  with  the  present  question.  Whether 
the  setting  out  of  a  fact,  and  Sieging  that  fact  to  be  illegal,  is  sufficient  to  stomp  such 
fact  with  the  character  of  illegality,  where  the  truth  of  the  plea,  if  sufficient,  is 
admitted  by  the  demurrer,  is  quite  another  question.  Josephs  v.  Pebrer  (3  B.  St  C.  639, 

5  D.  &  R.  542)  was  decided  upon  the  express  provisions  of  the  bubble  act,  a  few 
months  before  that  act  was  repealed ;  and  the  only  question  was,  whether  that  case 
came  within  the  act  The  argument  was  very  short.  The  counsel  for  the  defendant 
were  stopped.  Abbott  C.  J.  says  (3  B.  &  C.  641),  "If  the  projectors,  before  the 
association  has  been  sanetdoned  either  by  an  act  of  the  legislature  or  by  a  royal  charter, 
make  shares  in  the  concent  transferable  without  any  restriction,  at  the  mere  will 
tin  holder,  and  provide  that  the  purchasers  shall  render  themselves  liable  to  regula- 
tions to  be  framed  by  certain  persons  styling  themselves  a  committee  of  management 
or  directors,  then  the  association  [IISJ  assume  an  unlawful  shape.   The  words  of  tke 

6  G.  1,  c  18,  are  large  and  comprehensive,  although  not  altogether  free  from  obscurity." 
This  judgment  therefore  proceeds  solely  on  that  act ;  and  the  circumstances  which  ^ve 
rise  to  the  passing  of  the  net,  were  pwticularly  referred  to.  In  The  King  v.  Dodd 
(9  East,  516)  LoM  Ellenborough  says,  "Independently  of  the  general  tendency  of 
schemes  of  the  nature  of  the  project  now  before  us,  to  occasion  prejudice  to  the  public, 
tiiere  is  besides  in  tiiis  prospectus  a  prominent  feature  of  mischief;  for  it  herein 
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appears  to  be  held  out  that  no  person  is  to  be  held  accountable  beyond  tike  amoont  of 
the  shsre  for  which  he  shall  suWribe,  the  conditions  of  which  are  to  be  indoded  in 
a  deed  of  trust  to  be  enrolled.  But  this  is  a  mischievous  delusion,  caloalated  to 
ensnare  ike  unwaty  pubHo.  As  to  the  subsoribers  themselreB,  indeed  they  may 
stdpul^  with  each  othOT  for  tiiis  contracted  responsibility ;  but  as  to  the  rest  of  the 
world,  it  is  clear  tbat  each  partner  is  liable  to  the  whole  amount  of  the  debts  contracted 
by  the  partnershm," 

The  King  v.  frdtb  (14  East,  406)  decided  that  the  mere  power  of  creating  tTaDsfer- 
able  shares  did  not  make  the  undertaking  illegal.  That  was  also  a  case  under  the 
bubble  act ;  and  it  never  occurred  to  the  learned  counsel  who  appeared  for  the  mo- 
secution,  to  contend  that  the  defendant  had  been  guilty  of  an  offence  at  common  uir. 
In  that  case,  where  a  large  capital  was  to  be  raised  by  numerous  small  subBcriptions  in 
launsferable  shares,  it  was  held  that  as  the  shares  were  transferable  to  a  limited 
extent  only,  and  not  at  the  unrestricted  option  of  the  holders,  there  was  not  a  laiaii^ 
or  a  pretending  to  raise  a  transferable  stock  within  the  meaning  of  the  act  a 
JFaUmm  v.  IngaUy  (1  Mylne  &  K.  61)  Lord  Brougham  C.,  spes^ng  of  compuues 
having  transferable  shares,  says,  "  To  hold  such  a  com-£114}-pany  to  be  ill^al  woakl 
be — to  say  that  every  joint-stock  company,  not  incorporated  by  charter  or  act  <rf 
parliament,  is  unlawful,  and,  indeed,  indictable  as  a  nuisance, — and  to  decide  this  ioe 
the  first  time,  no  authority  of  a  decided  case  being  produced  for  such  a  doctrine.' 
In  The  London  Grand  Jimdion  Hailway  Compani/  v.  Freeman  (ante,  voL  ii.  p.  606, 
2  Scott,  N.  R  705),  the  court  of  error  appears  to  have  wished  to  avoid  being  thought 
to  adopt  the  decision  in  Josephs  v.  P^er  (3  B.  &  C.  639,  5  D.  &  B.  642),  Dveatper  v. 
FeOowes,  and  Blundell  v.  Winsor.  In  Nockels  v.  CMy  (3  B.  &  C.  814,  5  D.  &  R  751) 
it  was  held  that  a  scheme  for  raisii^  mtmey  by  sm^l  subscriptions,  to  be  laid  oat  at 
interest  for  benefit  of  the  surviving  subscnibers,  and  where  transferaUe  dura 
were  to  be  issued,  iras  not  ille^l,  even  whilst  the  bubble  act  was  in  operation.  Hsn^ 
tibere  is  nothing  which  is  hurtful  to  the  public.  There  is  no  seekinK  to  entnqt  tiw 
unwary  by  holding  out  delusive  prospects  of  gain.  The  capital  is  to  be  in»eued  bf 
the  creation  of  additional  shares  only  in  the  event  of  such  capital  beooming  boni  fide 
required  by  the  real  money  transactions  of  the  aasociataon. 

This  association  is  in  the  nature  of  an  ordinary  trading  partnership.  The  authority 
which  partners  possess  to  bind  one  another  by  their  contract,  is  well  exixesaed  in 
Sandilands  v.  Marsh  (2  B.  &  Aid.  673).  It  was  there  held  tbat  partners  are  bound  W 
the  contract  of  a  co-partner,  as  to  the  terms  on  which  any  business  shall  be  tranaicted, 
altJiough  such  business  be  not  in  their  usual  course  of  dealing,  provided  the  bosinev 
be  afterwards  transacted  with  the  knowledge  of  the  otber  partners.  The  publie  an 
not  bound  to  see  that  each  partner  is  dealing  within  the  tenus  tA  his  authority :  it  k 
sufficient  if  they  see  that  he  is  acting  [116]  in  a  partnOTship  matter.  Then,  does  tbt 
contract  declared  upon  in  this  (»se,  relate  to  a  partnerabip  matter  t  The  arraogenunt 
for  retiring  these  bills  was  strictly  connected  with  the  business  of  the  partoenhipi 
The  partners  possessed  the  same  authority  for  sanctioning  this  mode  of  meeting  a 
partnership  liability  as  they  would  possess  and  exercise  in  the  ordinary  case  of  over 
drawing  their  banker  to  pay  a  partnership  debt  The  banker  might  recover  from  the 
partnership,  the  amount  of  the  money  so  overdrawn  by  an  individual  partner.  Here, 
however,  the  contract  declared  upon  is  one  which  the  directors  were  spedfieaDy 
authorised  by  the  shareholders  to  enter  inta  It  was  a  contract  to  pay  money  to 
discharge  a  debt  of  the  company  in  pursuance  of  a  unanimous  resolution  of  the  shirs- 
holders.  It  is  not  material  that,  at  the  last  meeting  J.  L  Heathom  was  not  ^wnt 
The  public,  in  dealing  with  the  partnership,  are  not  bound  to  know,  whether  a 
meeting  of  the  partners  had  been  properly  convened.  Here,  however,  tiiere  is  noAiif 
to  shew  that  tbe  meeting  was  not  remiiany  convened.  In  Cannon  v.  Bryee  (3  R  &  A 
179)  it  was  held  that  money  lent  for  the  express  purpose  of  paying  diftreneesoo 
illegal  stock-jobbing  transactions,  to  which  the  lender  was  no  party,  could  not  be,  after 
repayment,  recovered  back  by  the  borrower,  although  the  money  was  lent  for  the 
very  purpose  of  enabling  the  latter  to  make  a  payment  which  he  ou^t  not  to  have 
made  ;  which  is  not  the  character  of  the  present  case.  If  this  company  was  illegtl 
the  plaintiff's  right  to  recover  would  not  be  impeached.  The  object  of  tke  advance 
was  to  enable  the  association  to  pay  an  honest  debt  DicJanaon  v.  Falpif  (10  E  £  C 
128,  5  M.  &  R  126)  is  inapplicable  to  the  present  case.  There,  t^e  question  was  at 
to  t^e  power  of  one  director  to  accept  a  bill  for  himself  and  his  co<lireo{116]-tan»  *> 
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as  to  nuke  those  correctors  liable  upon  the  bilL  Here,  t^e  oontraot  is,  for  raising 
money  to  pay  the  amount  of  bills,  upon  which  a  joint  liability  is  admitted  to  have 
existed.  B^intk  v.  Crowther(\  Tyrwh.  210,  I  Cra  &  Jerv.  316).  Hawtayne  v.  Bowrae 
(7  M.  &  W.  595)  was  the  case  of  an  agent,  not  <A  a  partner.  This  is  rather  like  the 
cases  of  Lo^  v.  FnAfeU  (2  C.  ft  P.  326),  and  SotkwOl  v.  Humphrofs  (1  Esp. 
N.  P.  C.  4m 

W.  H.  Watacm  on  the  same  side.  The  qoestaon  whether  tiie  defenduit  Joseph 
Udwill  Heathom  is  to  be  considered  a  partner,  is  one  which  the  court  wUl  look  at  as 
jndeeB  and  also  as  jurymen.  In  t^e  former  capacity  they  will  say  whether  there  was 
evidence  of  partnership  to  go  to  a  jury.  This  was  not  a  case  of  a  partnership  to  be 
formed.  J.  L.  Heathom  was  the  only  one  of  the  defendants  who  was  not  shewn  to 
have  done  all  the  acts  necessary  for  constituting  the  defendants  partners  inter  ae. 
With  regard  to  J.  L.  Heathom,  he  was  shewn  to  have  attended  a  meeting  of  the 
shareholders.  Acting  as  a  partner  is,  of  itself  strong  evidence,  to  go  to  a  jury,  of  his 
being  a  partner.  The  meeting  at  which  he  attended  was  not  a  general  meeting,  but 
me  convened  for  a  special  purpose.  The  object  for  which  the  meeting  was  hold 
would  therefore  be  well  known  to  him  before  he  attended  it.  When  there,  he  was 
treated  as  a  abarehdder.  The  resolutions  were  agreed  to  by  every  person  present; 
uid  those  resolutions  formed  the  basis  of  the  arrangement  under  which  tJie  plaintiffi 
advanced  tiieir  money.  It  is  sulmiitted  that  these  facts  were  clearly  evidence  for  a 
jory.  The  solicitor-general  in  moving  upon  this  rale  said  they  were  not,  and  cited 
Foz  V.  Clifton  (e).  That  was  a  case  of  a  partnership  [117]  not  then  formed ;  and  the 
meetings  which  the  party  attended,  were  held  for  the  purpose  of  considering  the 
popriety  of  forming  the  partnership.  The  case  of  the  East  India  Shipping  Company 
in  the  Ebcchequer  (poet,  1 22,  1 28)  will  probably  be  relied  on  by  the  defendants.  But 
tiiere,  the  only  evidence  to  fix  the  defendant  as  a  partner  was,  that  he  was  seen  goii^ 
isto  the  bouse  in  which  a  meeting  of  shareh(Mer8  was  held.  Lord  Abinger  C.  B. 
stated  this  to  be  the  ground  of  the  decision. 

Looking  upon  the  court  as  a  jury,  it  is  to  be  observed  that  if  J.  L.  Heathom  was 
not  a  8hareholaca>,  he  had  the  fullest  means  of  shewing  that  fact 

The  question  of  ille^lity  is  raised  by  the  seventh  -plea,  wfaioh  states  that  the 
company  was  a  new  uid  unlawful  undertakinj^  tending  to  Uie  oonuniHi  grievanoe, 
prejudice,  and  inconvenience  of  great  numbers  of  the  liege  subjects  of  this  realm,  in 
tiieir  trade  and  commerce,  and  by  the  eighth,  stating  that  the  company  was  a 
company  and  partnership  between  the  defendant  and  very  numy  other  persons  pre- 
suming to  act,  and  acting,  as  if  they  were  a  corporate  body,  and  pretending  to  raise  a 
transferable  and  assignable  stock,  without  any  act  of  parliament,  &c.  No  evidence 
beyond  the  deed  itseu  was  offered  to  sustain  the  allegation  that  ttiia  company  was  a 
common  nuisance.  There  was  no  going  about  to  weak-minded  persons  to  induce  them 
to  part  with  their  money.  There  were  mines ;  for  it  appeared  that  mines  had  been 
mM  by  the  assodation  to  otJber  persons.  So  far  from  there  being  any  ground  for  the 
inainualicni  ^lat  thaae  mines  were  mertAy  imaginary,  it  appears  mnn  the  proceedings 
one  mine  was  actually  sold  by  the  company,  and  that  the  directors  were 
authraised  to  sell  another.  The  iBBuing  of  trannerable  shares  by  a  oom^onj^  is  not 
lasoming  to  act  as  a  corporate  body.  The  [118]  shares  in  the  Russell  Institution  are 
transferable.  Will  it  be  said  that  that  institution  is  a  common  nuisance,  for  which  the 
shareholders  may  be  indicted  ?  The  Vice-Chancellor,  in  his  judgment,  assumes  the 
reverse  of  everything  which  the  plaintiffs  in  this  case  assert  and  the  defendants  admit. 
The  characteristics  of  a  corporation  are  perpetual  succession,  a  common  seal,  uid  the 
irresponsibility  of  individual  members  (vide  Com.  Dig.  tit  Franchises  (F  10)).  How 
can  it  be  said  that  this  company  have  held  themselves  out  as  a  corporation  1  Could 
the  solicitor-general  file  a  quo  warranto  information  against  them  for  acting  as  a 
corporation  1 

Penman  had  authority  to  draw  on  the  treasurer  of  the  Anglo-Americui  Gtold- 
Mining  Associataon  for  as  much  money  as  he  might  require.  The  company  were  to 
become  debtors  to  the  persons  who  should  be  the  holders  of  these  bills.  The  lalls  in 
questkm  having  been  drawn  and  negotiated  by  an  authorised  agent  on  behalf  ot  the 
siBociation,  the  amoaut  oi  tiie  responsibility  m  the  company  was  not  increased  by  the 

(e)  6  Bingh.  776.  4  Moo.  &  P.  676,  9  Bingh.  115,  2  Moo.  &  Sc.  146.  And  see 
Bomte  V.  FTeeUi,  9  B.  &  C.  632,  4  Mann,  ft  ByL  512. 
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bills  being  taken  up  by  the  plaintiffs.  Great  inconvenience  would  have  arisen  to  the 
company  from  these  bills  bemg  returned ;  whilst  upon  their  being  taken  up  Uie  extent 
of  their  liability  would  remain  the  same  as  before.  Although  the  plaintiffs  have 
declared  upon  the  agreement,  the  amount  is  recoverable  as  money  paid  for  the  defen- 
dants' use.  The  agreement  with  the  plaintifis  was  ratified  at  the  meeting  <rf  the  9tii 
of  September  1836.  A  ratification  by  a  majority  of  the  shareholderB  present  would 
have  been  sufficient  to  lund  the  asBooiation ;  but,  in  fact,  the  {Hxxwedings  of  that 
meeting  wen  unanimous. 

Montague  Smit^,  on  tiie  same  side.  The  plainti&  hare  advMioed  neariy  600(8., 
which  has  gone  in  payment  of  bills  drawn  by  Penman  under  an  autiicnity  [1]^  ffnn 
him  by  the  shareholders  in  this  association.  The  minutes  of  the  meeting  at  whidi 
J.  L.  Heathom  attended  were  prepared  before  the  meeting  took  place.  When  the 
parties  bad  met^  the  names  of  those  who  attended  were  filled  in,  and  the  minutes,  so 
completed,  were  read  to  the  shareholders  present.  The  words  of  the  plea  are  those  <rf 
the  repealed  statute.  Dwergier  v.  FeUmoes  was  upheld  in  the  House  of  Lords  uptm  a 
different  point  from  that  in  which  it  had  been  decided  in  this  court.  The  London 
and  Westminster  Bank  and  the  London  Joint  Stock  Bank,  have  transferable  shant, 
the  prices  of  which  are  quoted  in  every  newspaper ;  yet  they  have  experienoed  no 
attack  from  the  Bank  of  England,  their  natural  enemy-}  although  they  are  not  within 
the  protection  of  the  7  G.  4,  c  46.  The  argument  on  the  other  ode  must  go  to  tUi 
length — that  all  the  defeudants  are  guilty  of  an  indictable  offimce.  There  la  noUiiiig 
in  uie  objects  of  this  assoeiation,  or  the  manner  in  which  those  objects  are  carried  oat, 
which  can  subject  those  who  are  engaged  in  it  to  so  serious  a  responsibility.  Penman 
was  authorised  to  draw  on  Muskett.  It  may  bo  objected  that  the  bills  were  drawn 
on  H.  Blundell  alone,  although  Smith  and  Magnus  were  joint-treasurers  with  him,  as 
joint-successors  to  Muskett.  But  the  resolution  of  the  I7th  of  December  1835 
i-ecQgnised  the  bills  as  properly  drawn  on  H.  Blundell  alone ;  and  this  was  alluded  to 
in  the  report  at  the  time  when  this  resolution  was  adopted.  If  J.  L.  Heathom  wu  a 
partner,  which  it  is  submitted  he  was  shewn  to  be,  he  was  bound  by  the  proceedino 
at  the  hut  meeting.  In  Alderson  v.  Clay  (1  Stark.  N.  P.  C.  405)  it  was  held  that  u 
an  action  a^nst  a  member  of  a  society  established  under  a  deed,  for  goods  sopdied 
to  the  society,  the  defendant  might  be  shewn  to  be  a  partner  by  evicUoiee  of  hi> 
[1201  havine  acted  as  such,  without  producing  the  partnership  deed. 

^r  W.  W.  Follott  S.  G.  (with  whom  were  Richards  and  J.  L.  Adolphus),  in 
support  of  the  rule  obtained  on  behalf  of  J  L.  Heathom.  J.  L.  Heathom,  who  was 
not  a  party  to  tlic  agreement,  is  sought  to  be  made  liable  as  a  partner.  Tliia  action  ia, 
in  fact,  brought  by  the  other  defendants  for  the  purpose  of  relieving  themselras  at 
the  expense  of  J.  L.  Heathom.  (This  was  denied  by  Sir  Thomas  Wilde  Serjt)  The 
illegality  of  this  association  has  been  established  by  the  decision  of  the  Viee- 
Chanoellor  of  England,  upon  a  bill  filed  by  one  of  the  present  defendaata.  This  is  an 
association  for  working  mines  in  America,  a  foreign  country ;  a  ciroumstanoe  which 
may  be  material  to  be  considered  with  reference  to  cases  ihat  have  been  decddsd. 
There  are  certain  modes  by  which  parties  may  become  partners ;  one  it,  by  oecntiog 
a  partnership  deed.  Here,  though  a  partnership  deedis  shewn  to  hB,ve  existed,  it 
was  not  executed  by  J.  L.  Heathom.  The  question  here  is,  whether  J.  L.  Heatbflrn 
was  an  actual  partner ;  there  being  no  pretence  for  s^ng  that  he  held  himself  out  to 
the  public  or  to  the  plaintiffs,  as  a  partner.  [Tindal  C.  J.  There  was  no  hoWing  out 
except  the  appearing  at  the  meeting  and  being  registered  as  a  person  attending  there 
as  a  partner.]  It  is  not  shewn  that  ho  knew  that  he  was  so  registered.  The  contract 
with  the  plaintiffs  was  entered  into  on  the  credit  of  those  who  were  parties  to  the 
deed.  (This  statement  was  denied  by  Sir  T.  Wilde  Serjt.)  This  is  not  an  ordiDaEy 
partnership,  but  a  jointfltock  company,  with  transferable  shares  for  the  introdoclun 
of  new  partners.  By  the  fifth  clause  of  the  deed  (supra,  94)  the  shareholdera  may 
in-[121]-<n-ea8e  the  capital  of  the  company  to  any  amount,  by  creating  an  additional 
number  of  1001.  shares.  The  power  of  doing  this  is  not  even  restricted  to  the  diiectcn, 
but  is  left  to  the  decision  of  a  special  meeting  of  the  shareholders.  [He  then  called 
tiie  attention  of  the  court  to  the  sixth,  seventii,  eighth,  ninth  luid  tenth  chuuea.] 
tiie  eleventh  clause  those  persons  only  can  ta^te  an  interest  in  the  association  whose 
names  are  entered  in  the  share  register-book ;  and  the  thirteenth  provides  that  sharea 
shall  not  be  divided  into  fractional  parts.  It  appeared  that  the  shareholders  had 
ordered  additional  shares  to  be  issued.    To  make  J.  L.  Heathora  a  partner  he  ranit 
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be  either  an  original  subscriber  or  the  holder  of  an  additional  share,  or  un  assignee  of 
shues.  The  oourii  will  remember  that  the  solicitor  of  the  company  waa  the  principal 
witaess  for  the  plaintiff.  The  sixteenth  clause  requires  that  every  proposal  for  a 
transfer  shall  be  laid  before  the  solicitor  of  the  company.  And  by  tbe  nineteenth 
aedaoD  the  enfarias  made  by  the  solicitor  are  to  be  conclusive.  By  the  twentieth  clause 
no  person  is  to  be  entitled  to  the  right  and  privilege  of  a  shareholder  of  the  company 
«■  be  in  any  way  interested  or  oonoemed  in  tiie  management  of  the  affitira  thereof  in 
respect  of  any  uiare  or  shares,  his  title  to  which  BhaJl  not  have  been  entered  in  die 
dure  register-book.  There  was  no  proof  tJiat  tiie  nune  of  J.  L.  Heat^om  waa  entered 
m  the  share  register-book.  He  was  bound  to  produce  his  titie  to  the  solicitor.  There 
eonld  be  no  dispensation  with  the  terms  of  the  deed  except  with  the  consent  of  eveiy 
individual  member  of  the  association.  It  must  be  taken  that  the  names  of  the  parties 
present  at  the  meeting  of  the  17th  of  December  were  not  read  over ;  as  if  they  had, 
it  cannot  be  doubted  that  the  question  would  have  been  put  to  the  witness  by  the 
[daintifirs  counsel  upon  his  examination  in  chief.  Nor  was  any  question  put  upon 
rfr«zamin-{122Jation  as  to  the  names  of  the  persons  who  were  there.  We  should 
hsTO  objected  to  the  reading  of  the  names  and  the  number  of  shares  set  opposite 
to  those  names,  if  it  had  appeared  that  the  list  was  meant  to  be  read  as  evidence  to 
shew  that  J.  L.  Heathom  attended  the  meeting  as  a  shu^holder.  [Tindal  C.  J.  In 
what  way  would  you  have  objected f  Do  you  say  tiiat  he  waa  there  by  accident)} 
There  are  cases  to  shew  that  mere  presence  at  such  a  meeting  will  not  bind  the  person 
attending  it  as  a  partner.  The  witness,  who  had  previously  been  examined  on  behalf 
ol  the  plaintifis,  was  hostile  to  the  defendants.  It  would  have  been  madness  on  their 
part  to  cross-examine  such  a  witness  with  a  view  to  negative  that  which  had  not  been 
proved.  The  witness  was  the  brother  of  a  party  deeply  interested.  No  circular  was 
shewn  to  have  been  sent  giving  notice  of  the  intended  meeting.  Numerous  meetings 
of  the  shareholders  appear  to  have  been  held,  at  only  one  of  which  J.  L.  Heathorn 
was  shewn  to  be  present.  This  very  question  has  been  decided  by  the  court  of 
Exchequer  in  the  ease  of  The  Easi  India  Skipping  Company  v.  Lord  CharlemUe  (ante,  1 1 7), 
'm  perfect  conformity  wit^  prior  decisions.  It  has  been  said  that  some  of  the  cases  in 
which  it  has  been  held  that  presence  of  a  party  at  a  meeting  does  not  shew  him  to 
be  a  partner,  were  cases  in  which  f^e  company  had  not  been  yet  formed.  That 
undoubtedly  must  be  admitted.  Thus,  Diehmoa  v.  Falpy  is  not  an  audiority  for  tiie 
defendants,  tiiat  presence  at  a  meeting  of  an  existing  company  would  not  be  sufficient 
to  chai^  the  party.  But  both  that  case  and  Foz  v.  Clifton  (ante,  116)  shew  that  the 
liability  of  a  member  of  a  joint-stock  company  cannot  be  established  by  evidence  which 
would  be  sufficient  to  create  a  liability  as  a  member  of  an  ordinary  trading  [123] 
partnership.  In  Fox  v.  Clifton  the  evidence  against  the  defendants  was  materially 
stren^hened  by  a  variety  of  acte  done  by  them.  It  waa  held,  however,  that  the 
question  whether  the  defendants  were  or  were  not  partners  in  the  particulu*  concern, 
was  not  a  mere  question  of  fact  for  the  discretion  of  the  jury,  but  one  depending  upon 
the  leeal  result  of  the  facta  found  by  them ;  and  it  not  hieing  shewn  that  the  defen- 
dants nad  held  l^emselves  out  as  partners,  the  court  dedded  trat  the  defendants  were 
not  liable. 

Supposing  it  to  be  made  out  that  J.  L.  Heathorn  waa  a  shareholder,  he  was  not 
bound  by  this  special  contract.  No  authority  was  given  to  pledge  the  liability  of  the 
individual  shareholders.  The  bills  were  drawn  by  Penmiui  upon  H.  Blundell.  [Cress- 
well  J.  Then  the  question  would  be  whether  abroad.  Penman  was  not  the  company.] 
The  effect  of  the  resolution  is  this — Penman  has  deceived  the  company  and  has  drawn 
IhUs  which  he  was  not  authorised  to  draw,  and  the  company  authorise  the  creation  of 
new  shares  for  the  purpose  of  taking  up  those  bills.  But  looking  at  the  deed  the 
directors  had  no  power  to  bind  the  shareholders  by  thns  increasing  the  amount  of 
shwres.  If  t^e  directors  had  any  authority  to  enter  into  this  contract  on  the  part  of 
the  shareholders,  it  must  have  been  from  some  power  previously  conferred  upon  them, 
or  by  the  reo<^;nitdon  supposed  to  have  t^en  place  at  the  meeting  of  Septembw  1836, 
at  which  J.  L.  Heathorn  was  not  present.  [Coltman  J.  Would  not  the  directors 
have  had  power,  under  their  general  authraity,  to  pay  tbese  bills  if  they  had  had  funds 
of  the  company  in  hand  1]  It  is  submitted  that  tiiey  would  clearly  have  had  no  such 
power.  Their  authority  is  by  deed,  and  is  this, — ^to  apply  the  moneys  from  time 
to  time  in  their  hands  belonging  to  the  com^ny,  in  payment  of  such  bills  as 
Pamian,  in  pursuance  of  the  powers  and  provisions  therein  in  that  behalf  con- 
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tained,  should  draw  [124]  upon  them.  The  moneys  which  they  we  so  to  aj^y  an 
to  be  moneys  previously  received  from  the  shareholders.  Puiman  was  not  to  pQ^ 
chase  without  tiie  assent,  not  of  the  directors  but  of  the  shareholders.  The  duties 

of  the  different  officers  are  defined  by  the  deed — those  of  the  trustee  and  treasurer 
by  the  8th  clause  (a)K  The  company  would  not  be  bound  by  a  borrowingof  money 
by  the  directors.  No  power  of  any  kind  is  given  to  the  directors.  These  bills 
were  drawn  by  Penman  upon  H.  Blundell  in  his  private  capacity.  [Manle  J.  Hie 
bills  would  be  more  uegotiable  in  America  by  reason  of  their  being  bo  drawn.]  In  an 
ordinary  partnership  there  is  an  implied  authority  to  draw  bills.  In  Didcmson  v.  yalpy 
the  judgment  of  Bajrley  J.  does  not,  as  has  been  sup^sed,  proceed  upon  the  nature  U 
the  undertaking.  His  words  are^  "The  only  question  which  could  be  submitted  to 
the  jury  was,  whether  companies  instituted  for  similar  purposes,  had  constantly  been 
in  the  habit  of  di-awing  and  acoepting  bills,  or  whether  it  was  absolutely  neceasuy, 
for  the  purpose  of  carrying  on  the  oonoem,  that  there  should  have  been  such  a 
power  The  directors  of  such  a  company  ought  to  take  care  to  have  ready 

money  to  answer  all  demands  upon  them.  In  Bramah  v.  Boberts  (3  New  Ca.  963, 
5  Scott,  192)  it  was  held  that  one  director  of  a  joint-stock  company  has  no  implied 
authority  to  bind  his  co^irectors  or  the  shareholders,  by  accepting  bills  of  exchange. 
If  that  case  be  law,  how  can  these  gentlemen,  having  no  power  to  contract  on  tiie 
face  of  the  deed,  bind  the  shareholders  by  entering  into  the  special  contract  declared 
on  1  That  contract  is  indeed  directly  in  the  teeth  of  the  directifms  ^ven  at  ths 
meeting  of  the  17th  December  1835. 

J 126]  The  directors  ought  to  have  issued  new  shares  and  have  raised  money  in  the 
e  authorised  by  ihe  shareholderB.  [Maule  J.  I  rather  think  that  my  impression 
at  ike  taial  was  that  it  was  a  question  of  fact ;  but  tiie  court  of  Ebcchequer  a^ear  to 
bive  considered  that  such  a  question  would  be  a  question  of  law.  Coltman  J.  The 
resolution  of  the  1 7th  December  1835  may  be  an  adoption  of  Penman's  act  It  punts 
out  special  modes  of  raising  money  to  meet  the  bills,  but  does  not  exclude  every  other 
mode  of  providing  for  the  bills.]  In  Ducarrey  v.  GiU{af  it  was  held  that  an  aeeat, 
authorised  to  draw  bills  on  behalf  of  a  joint-stock  company,  cannot  bind  the  shareholders 
by  bills  drawn  in  his  own  name,  though  drawn  and  negotiated  for  the  purposes  oi  the 
association.  It  has  been  contended  that  the  recognition  of  the  contract  at  the  meeting 
of  the  9th  September  1836  is  binding.  But  J.  L.  Heathom  was  not  present  at  that 
meeting.  It  was  objected  at  the  trial,  that  no  circular  for  convening  the  meetiugof 
the  9Ui  September,  1836,  had  ever  been  sent  to  J.  L.  Heathom,  fuid  Uiat  thwefwe  be 
was  not  bound  by  any  proceeding  whidi  took  place  thereat.  The  deed  contained  no 
power  to  enter  into  any  contract  except  by  the  act  of  die  shareholders  thmuelves. 

J.  L.  Heathom  was  not  a  shareholder.  If  a  shareholder,  he  was  not  bound  by 
this  contract.  The  question  of  illegality  turns  upon  this  particular,  whether  before 
the  passing  of  the  bubble  act  this  association  would'  have  b^n  illegal.  That  it  would 
have  been  illegal  under  the  statute,  there  can  be  no  doubt. 

J.  L.  Adolphus  on  the  same  side.  It  must  not  be  assumed  that  the  names  of  the 
parties  present  at  the  meet£126]-ing  of  the  17th  of  December  1835  were  read  over 
at  the  same  meeting.  That  is  not  the  usual  course  pursued  at  public  meetings. 
[Wilde  Serjt  I  wiU  jnA  the  whole  case  upon  the  fact  of  J.  L.  Heathora  beinfa 
registered  partner.  This  was  declined  by  Kelly.]  In  Fleming  v.  Hector  (2  M.  &  W. 
172,  2  Gale,  Ezch.  180)  it  was  held  that  toe  members  of  a  club  were  not,  as  such,  liable 
for  work  done  or  goods  supplied  by  order  of  the  committee  for  tiie  use  <A  the  cluh»  in 
the  absence  of  any  express  authority  conferred  upon  the  committee.  The  creditor  ii 
bound  to  inquire  whether  those  with  whom  he  contracts  have  power  to  bind  any  othen 
than  themselvM.  AUwood  v.  Mwmings  (7  R  &  C.  278,  1  Mann.  &  Kyi.  66)  sben 
that  it  lies  upon  the  party  contracting  with  those  who  assume  to  possess  a  power  to 
bind  others,  to  inquire  whether  the  power  exists,  and  whether  it  has  been  properly 
pursued.    In  Hawtayne  v.  Bourne  (7  M.  &  W.  595)  it  was  held  that  the  resident  agent 

(a)  >  Not  set  out 

(b)  Qusre,  whether  such  a  power,  if  not  absolutely  necessary,  would  not  be  implied 
in  a  case  where  the  funds  were  to  be  raised  in  one  counlay  and  expended  in  another 
distant  country. 

(a)*  Mood.  &  Malk.  450.  In  thatcase  it  was,  however,  mled  by  Lord  Tenterden  C.  J. 
that  the  defendant  was  liable  as  a  partner,  as  for  money  lent  to  the  aasociation. 
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of  a  mining  company  has  no  implied  authority  to  bind  the  shareholderB  by  boiTowing 
mmey  on  their  credit,  for  t^e  purpose  of  meeting  any  emergency,  however  pressing — 
as  the  payment  of  wages  due  to  labourers  who  had  obtained  warrants  to  distrain  upon 
the  materials  of  the  mine. 

Kelly,  in  snpport  of  the  rule  obtained  by  the  defendant  Tait.  The  question  now 
tor  the  deciaon  of  the  court  upon  the  defence  of  illegality,  which  is  not  pleaded  by 
the  other  defendants,  is,  not  whether  the  ei^th  plea  of  the  defendant  Tait  (supra,  89) 
is  good  or  bad,  but  whether  the  verdict  <mait  to  be  entered  for  the  defendants  upon 
the  issue  taken  \ipon  the  replication  to  that  j^ea.  [Tindal  C.  J.  '  To  make  out  the 
tnith  of  this  plea  there  should  be  some  such  state  of  lacts  as  would  support  an  [127] 
indictment  for  a  misdemeanor  at  common  law.]  (He  then  adverted  to  the  sixteenth, 
seventeenth,  and  eighteenth  clauses  of  the  deed  (supra,  96).)  The  judgment  of  the 
coart  in  Duvergier  v.  Fdlowes  is  strictly  applicable  to  this  case.  There,  one  of  the 
objectaons  taken  was,  the  power  of  creating  new  shares.  [Maule  J.  Is  not  the 
creation  of  new  shares  by  subdividing  the  partownership  of  a  ship  legal  X\  That  is  by 
act  <tf  parliament  (b).  [Maule  J.  No,  it  is  at  common  law.]  An  interest  in  a  mining 
qwculation  is,  however,  very  different  from  a  shun  in  a  chattel.  The  contract  in 
question  was  entered  into  without  any  assent  on  the  part  of  the  sfaarehcdders,  either 
expressed  or  impUed.  [Maule  J.  What  difference  does  it  make  whether  the  assent 
wu  before  or  axcer  tlie  arrangement  with  the  plaintiffs  for  t^ng  up  Penman's  bills  1] 
If  an  onchMTtered  unincorporated  company  possesses  these  powers,  where  is  die  neceanty 
for  the  constant  interference  of  the  legislature  on  their  behalH  [Cresswell  J.  lo 
enable  tliem,  where  the  members  are  numerous,  to  sue  and  be  sued,  without  making 
all  the  members  parties.  Coltman  J.  Does  not  the  plea  import  that  the  company 
ftBBumed  to  create  transferable  shares  by  which  the  |»arties  transferring  their  interest 
to  others  would  be  discharged  from  liability  7]  It  imports  that  it  was  meant  to  give 
liefats  to  the  assignees  which  the  law  would  not  give  them.  (He  t^en  referred  to  the 
fineenth  clause  of  the  deed  (supra,  96).)  There  was  a  clear  misrepresentation  as  to 
the  means  of  obtaining  a  discharge  from  future  liability. 

J.  L.  Heathom  was  not  liame  upcm  contract ;  and  if  he  was  not,  Tait  is 
entitled  to  a  verdict  upon  the  plea  of  non  assumpsit,  which  can  be  found  for  the 
I^intiffs  [128]  only  in  the  event  of  all  the  defendants  being  liable  as  joint-contractora 
(vide  Porter  v.  Harris,  1  Lev.  63).  Four  different  acts  are  required  by  the  deed  oi 
settlement  to  be  done  in  order  to  constitute  a  party  a  shareholder.  Each  of  these 
acts  might  have  been  proved  on  the  part  of  the  plaintiffs,  if  J.  L.  Heathom  was  a 
r^larly  admitted  shareholder.  The  East  India  Shipping  Company  v.  Lord  CharlevUle 
diews  that  attendance  at  a  meeting  even  of  an  existing  company  is  not  sufficient  to  fix 
a  person  as  a  shareholder.  [Tindal  C.  J.  The  present  case  is  very  different  from  one 
where  there  is  a  large  public  body.  Coltman  J.  No  objection  was  taken  at  the  trial 
to  the  admissibility  in  evidence  of  the  fact  that  J.  L.  Heathom  was  present  at  the 
meeting  of  the  9th  of  December  1835.]  That  objection  could  not  have  been  taken, 
as  the  proceedings  at  the  meeting  were  evidently  against  the  other  defendants. 
[Gressweli  J.  Not  more  so  thiMi  as  a^nst  J.  L.  Headiom,  unless  we  are  to  jvesume 
that  the  t^er  defendants  had  due  notice  of  the  holding  of  the  meetmg.] 

Tindal  C.  J.  We  wish  to  be  furnished  with  copies  of  the  pleadings — of  the  deed 
of  settlement — of  the  resolutions  of  the  9th  of  December  1835— of  the  agreement  of 
the  24th  of  December  1 835— of  t^e  proceedings  at  the  members  of  the  1 7th  of  September 
1836— and  of  the  short-hand  writer's  notes. 

Cur.  adv.  vult 

Tindal  C.  J.  now  delivered  the  judgment  of  the  court 

This  was  an  action  of  assumpsit  against  Henry  Heathom  and  twelve  other  defen- 
dants ;  and  the  declaration,  in  the  first  count,  stated  that  the  defendants  were  partners 
ni  a  company  called  the  Anglo-American  [129]  Gtold-Mining  Association,  and  that  by 
an  agreement  in  writing  of  the  24th  of  December  1836,  purporting  to  be  made 
between  Henry  BlnndeC  one  of  l^e  defwdants,  and  certain  other  persoo^  being  the 
agents  of  the  other  defendants,  for  and  on  behalf  of  themselves  and  the  said  company 
of  the  one  part,  and  the  plaintiffs  of  the  other  part,  after  reciting  that  t^e  members  of 
the  company  proposed  to  the  plaintiffs  to  become  shareholders  and  directors  in  the  said 

(h)  The  effect  of  the  navigation  laws  seems  to  be  to  limit  to  sixty-four  shares,  t^t 
which  at  common  law  was  divunble  ad  infinitum. 
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company,  and  t^at  the  plaintiffs,  having  found  that  disputes  were  pending  between 
the  said  company  and  one  John  Penman,  its  late  superintendent  or  agent  in  Kwth 
Carolina,  who  had  drawn  bills  of  exchange  to  a  large  amount  on  the  defendant  Heniy 
Blundell,  on  account  of  the  company,  declined  to  become  shareholders  until  they  had 
had  an  opportunity  of  ascertainmg  the  state  of  the  company  in  reference  to  the  dis- 
putes so  referred  to ;  but  that  the  directors  and  members  of  the  said  company,  being 
desirous  that  the  bills  so  drawn  by  J.  Penman  on  H.  Blundell  should  be  taken  up^  for 
the  honour  of  the  drawer,  under  the  guarantee  and  indemnity  of  the  directors  and  <rf 
the  company,  the  jdaintiffs  consented  to  take  up  the  said  bills,  to  an  amount  not 
exceeding  6000L,  u|k>d  the  footing  so  proposed ;  and  that  the  sum  to  be  bo  advanoed 
by  them,  together  with  such  further  sum,  if  «iy,  as  should  be  required  to  make  up  the 
said  sum  of  60001.  should,  in  the  event  of  their  determining  to  join  the  company,  go 
in  payment  of  shares  to  that  amount  to  be  taken  by  them  accordingly ;  ajkl  iStm 
reciting  that  at  a  meeting  of  shareholders,  duly  held  on  the  17th  of  December  1835, 
it  was  resolved  that  one  hundred  additional  shares  of  1001.  each,  should  be  created 
and  disposed  of  by  the  directors  for  the  benefit  of  the  company,  and  that  sixty  of  such 
shares  had  been  set  apart  with  a  view  to,  and  in  compliance  with,  the  proposal  before 
mentioned, — it  was  witnessed  that  it  was  agreed  as  follows,  that  is  to  say,  [130]  that 
bills  not  exceeding  60001.  drawn  by  J.  Penman  on  H.  Blundell  on  account  of  the 
company,  should  be  taken  up  by  the  plaintiffs  for  the  honour  of  the  drawer,  and  HuX 
the  plaintiffs  should  follow  the  instructions  of  the  company,  or  of  its  agent  or  agents 
duly  authorized,  as  to  proceeding  against  J.  Penmui  or  agiunst  the  property  m  the 
company,  or  otherwise,  in  respect  of  the  bills ;  and  that  in  the  event  of  the  bills  not 
being  paid,  and  of  the  plaintiffs  not  making  their  election  to  take  the  sixty  shares,  so 
reserved  and  set  apart  for  them,  the  defendants  engaged  and  agreed  for  the  payment 
of  such  bills  or  bill,  with  interest  at  five  per  cent  on  the  amount  advanced,  and  all 
costs  and  expenses  attending  such  bills,  at  any  time  after  the  1st  day  of  October  then 
next,  on  the  company,  and  the  directors  having  three  calendar  months  previous  notice 
requiring  the  same ;  and  that  in  case  the  plaintiffs,  or  any  of  them,  should,  within 
two  months  aft«r  receiving  from  the  directors  a  communication  of  t^e  result  of  the 
said  operations  or  differences  between  the  company  and  J.  Penman,  and  of  the  state 
of  the  said  company's  affairs  (and  which  communication  the  said  directors  were  to 
make  in  as  full  and  explicit  a  form,  Mid  at  as  early  a  period,  as  should  be  in  lAuk 
power),  or  at  any  earUer  period,  determine  to  t^e  the  sixty  shares  so  resored  and 
set  apui;,  they  or  he  should  be  at  liberty  so  to  do ;  and  that  in  that  case  the  mney 
so  advanced  in  taking  up  the  bills,  with  such  further  sum,  if  any,  as  should  be  neces- 
sary to  make  up  the  sum  of  60001.,  should  go  in  payment  of  such  sixty  shares;  but 
that  the  plaintiffs  should  in  that  case  be  entitled  only  to  the  costs  and  expenses  of  the 
bills,  and  not  to  any  interest ;  and  it  was  further  agreed  that,  in  the  event  of  the 
plaintiffs,  or  any  of  them,  taking  the  said  sixty  shares,  they  or  he  should,  if  they  or 
he,  at  the  time  of  taking  such  shares,  should  declare  such  to  be  their  or  his  wish,  be 
elected  directors  or  a  director  of  the  company  jointly  with  the  [131]  then  directors 
The  declaration  then  proceeded  to  allege  mutual  promises ;  and  that  the  plaintifi 
paid  a  lai^  sum,  to  wit,  5500L  in  ti^ng  up,  for  the  honour  of  the  drawer,  bilb 
drawn  by  J.  Penman  on  H.  Blundell  for  and  on  account  of  the  company ;  which  hilis 
had  been  dishonoured  and  not  taken  up  by  any  of  the  parties  thereto ;  that  the 
pkuntifis  had  always  been  ready  to  follow  the  instnictions  of  the  company  and  thdr 
agents ;  and  that  afterwards,  and  more  than  three  calendar  monl^  before  the  com- 
mencement of  this  suit,  they  gave  notice  to  the  company  and  the  directors,  that  they 
declined  to  take  the  said  sixty  shares,  or  to  become  members  of  the  companj,  uu 
gave  notice  to  the  company  and  the  directors  to  pay  the  advances,  interest  and 
expenses ;  and  they  assign,  as  a  breach,  the  nonpayment  hereof.  Counts  for  money 
lent,  money  paid,  and  money  had  and  received,  and  upon  m  account  stated,  were 
added  to  the  special  count 

Three  only  of  the  thirteen  defendants,  viz.  Joseph  L.  Heathom,  J.  Tait,  and  G.  A. 
Muskett,  appear  before  the  court  upon  tiie  present  rules ;  which  were  granted  upon 
the  ground  that  Joseph  L.  Heathom  was  not  a  sharehokler,  and  was  therefore  not 
a  paHy  to  the  promise  stated  in  the  declaration ;  and  also  that  the  company  was  u 
illegal  association ;  and  it  will  therefore  be  unnecessary  to  advert  to  the  pleadiugi  of 
the  other  defendants.  Hie  only  plea  pleaded  by  the  defendant  Muskett,  is  ooo 
aBBumpsitb 
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Joseph  L.  Heathorn  pleaded  ten  pleas,  of  which  the  firsts  second,  eighth  and  ninth 
osAy  are  material  to  the  present  inquiry.  The  first  is  non  assumpsit.  The  second 
tniTerses  that  the  defendants,  at  the  time  of  making  the  agreement  in  the  first  count 
mentioned,  were  partners  or  shareholders  in  the  supposed  company  or  association, 
modo  et  form&.  The  eighth  plea,  which  is  pleaded  to  the  first,  second,  third,  and  last 
counts  of  [132]  the  declaration,  alleges  that  the  company  or  association  in  the  first 
count  mentioned,  was  an  illegal  company,  presuming  to  act  as  a  corporate  body  with- 
out any  authority,  and  also  presuming  to  raise,  and  constituted  to  raise,  tninsf  erabte 
and  assignable  stock  and  capital  to  any  amount,  tranaferaUe  at  the  discretion  of  the 
holders,  to  the  common  nuisance  of  the  subjecto  of  the  Queen :  and  the  eighth  plea 
thm  proeeeds,  by  proper  aU^gationa,  to  apply  itaelf  to  tiie  second,  third,  and  lost 
eoonts  of  the  declaration.  The  ninth  plea  is  pleaded  to  the  same  counts,  and  is 
similar  in  substance  to  the  eighth,  except  that  it  adds  that,  at  the  time  of  the  formar 
tiou  of  the  company  no  gold  mines  had  been  discovered,  and  alleges  that  the  objects 
of  the  company  were  fanciful,  visionary,  and  fraudulent,  tending  to  the  common  nuis- 
ance, &C.  of  the  Queen's  subjects.  To  each  of  these  last  two  pleas  the  plaintifis  replied 
de  injuria,  &c. 

The  defendant  Tait  pleaded  nine  pleaa.  Those  which  are  materid  to  the  present 
purpose  are,  tiie  plea  of  non  assumpsit,  the  traverse  of  the  partnership,  l^e  sixth  plea, 
vhich  alleges  in  substance  that  the  company  was  an  ille^  compan;^,  presuming  to 
act  as  a  ocwporation,  and  pretending  to  raise  transferdble  stock  (which  is  denied  in  the 
iq>liGation  thereto),  and  in  Uie  seventh  plea  charging  the  oom|uaiy  to  be  a  ooounon 
Doisance  to  the  li^  subjects  of  the  realm ;  which  la  uso  denied  in  the  replication. 

Five  of  the  defendants  suffered  judgment  by  default. 

Upon  this  state  of  the  pleadings,  and  on  the  evidence  given  at  the  trial,  three 
questions  aroee,  according  to  the  determination  of  which  by  the  court,  it  was  agreed 
dtat  they  should  direct  in  what  manner  the  verdict  should  be  entered  on  the  several 
issues ;  the  court  being  at  liberty  to  draw  such  inferences  from  the  facte  proved  as 
a  jury  might  do,  viz.  first,  whether  the  defendant  Joseph  L.  Heathorn  was  a  partner 
or  slureholder  in  [133]  the  compuiy ;  secondly,  whether  admitting  him  to  be  such, 
the  defendant  H.  Biundell  and  the  other  persons  parties  to  the  agreement  set  out  in 
the  dedaration  of  the  first  part,  had  any  autiiority,  express  or  implied,  to  enter  into 
the  agreement  stated  in  the  declaration  as  agents  on  behalf  of  the  company ;  and, 
thirdly,  whether  the  company  in  c[ueataon  was  an  illegal  company. 

Upon  the  first  question  we  thmk  the  evidence  given  at  uie  trial  was  suflSoieut  for 
the  jury  to  find  the  issues  which  rest  upon  that  question,  in  favour  of  t^e  plaintiffia. 

The  objection  t^Uien  was,  that  there  was  no  proof  that  the  defendant  Joseph  L. 
Heathorn  ever  signed  the  deed,  or  applied  to  have  his  name  inserted  in  the  share 
register  book,  nor  was  any  transfer,  or  will,  or  any  register  of  shares,  produced.  And 
undoubtedly  there  was  no  such  evidence.  But  upon  the  evidence  the  question  before 
us  is,  whether  the  defendant  Joseph  L.  Heathorn  did  not,  by  his  conduct,  distinctly 
admit  himself  to  be  a  partner  and  shareholder ;  for  if  such  admission  was  proved 
before  the  jury,  no  proof  of  a  formal  title  to  the  shares  was  necessary  for  the  purpose 
of  making  him  liable.  Now  the  evidence  as  to  that  point  was,  that  on  the  1 7th  of 
Dec^ber  1835,  he  attended  a  spei^  meeting  of  the  Anglo-American  Gold-Mining 
Association,— which  had  been  called  by  a  circular, — at  the  oflice  of  their  solicitors. 
In  the  minnte  of  that  meeting  the  names  of  the  several  shareholdera  are  inserted,  with 
the  number  of  shares  each  person  held  placed  opposite  to  his  name ;  and  amongst 
such  names  is  that  of  the  defendant  Joseph  L.  Heathorn,  with  one  share  opposite 
thereto.  It  can  scarcely  be  reconciled  with  any  other  supposition  than  that  of  his 
being  a  shareholder,  that  he  should  have  been  present  at  all  upon  such  an  occasion,  or 
that  be  should  have  been  permitted  to  remain  there  by  the  other  shareholders,  the 
number  of  shareholders  actually  present  being  ten  only  including  himself ;  so  [134] 
that  he  could  not  have  been  overlooked ;  and  his  right  to  be  present,  unless  he  was 
a  shareholder,  must  have  been  questioned.  It  is  further  to  be  observed  that  the 
baainen  transacted  at  that  meeting  was  of  an  important  and  confidential  character : 
unon^  other  diings,  that  of  oonfirming  the  sale  of  one  mine,  and  that  of  empowering 
the  directOTS  to  seU  anodier ;  the  sending  out  of  a  new  agent  for  the  company,  on  a 
very  weighty  mission ;  and  the  providing  for  the  payment  of  the  very  bills  which 
form  the  subject  of  the  agreement  AncC  lastly,  it  was  jproved  that  the  minute  was 
read  to  the  assembled  diareholden.   We  think  these  circumstanoes  might  fairly  be 
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held,  and  ou^t  to  bare  been  held,  by  the  juiy,  to  amount  to  an  admismon  by  the 
defendant  J.  L.  Heathorn,  that  he  was  a  holder  of  one  of  the  shares  in  the  oonceni ; 
and  we  think  that  such  admission  dispensed  with  the  necessity  of  any  more  formal  or 

additional  proof  of  that  fact,  by  shewing  that  he  had  conformed  to  the  requisites  of 
the  deed  or  otherwise ;  and  Uie  case  of  The  Sh^Uld  md  Mtmchester  Rcahea^  Can^Kntn 
V.  Woodcodc  (7  M.  &  W.  674),  appears  a  sufficient  authority  in  support  of  tUs 

conclusion. 

The  second  question  which  has  been  argued  before  us  is,  whether,  admitting  the 
defendant  J.  L.  Heathom  to  be  a  shareholder,  the  defendant  H.  Blundell  and  the 
other  persons  parties  of  the  first  part  to  the  agreement  set  out  in  the  declaration,  had 
any  autJiority,  expressed  or  implied,  to  enter  into  the  agreement  as  agents  on  behalf 
of  the  company. 

Upon  this  point  the  objection  taken  on  behalf  of  J.  L.  Heath(mi  is,  that  dthoag^ 
he  attended  the  meeting  of  the  I7th  of  December  1835,  yet  no  authority  was  g^ven 
at  the  meeting  by  the  shareholders  to  H.  Blundell,  or  to  any  others,  to  enter  into  the 
agreement  upon  which  this  [135]  action  is  brought;  that  although  on  the  9th  of 
September  1836  there  was  another  general  meeting  of  the  shareholders,  at  which  the 
contract  or  agreement  entered  into  between  the  directors  and  the  plaintifis  was 
sanctioned,  yet  that  the  defendant  J.  L.  Heathom  was  not  present  at  that  meeting, 
and  was  therefore  not  bound  by  its  proceedings ;  and  that  there  can  be  no  implied 
authority  for  the  shareholders  present  at  that  meeting  to  bind  the  other  shareholders, 
the  powers  of  part  of  the  shareholders  of  joint^toi^  companies  to  bind  the  rest  not 
being  analogous  to  those  of  partners  in  ordinary  teading  concerns. 

It  ai^wfuvd  that,  at  the  time  of  the  agreement  entered  into  between  H.  Kundell 
and  the  other  two  directors  on  behalf  of  themselves  and  the  company  on  the  me  part, 
md  the  plaintiffs  of  the  other  part,  J.  Penman,  the  agent  of  the  company  in  North 
America,  had  drawn  bills  on  H.  Blundell  on  account  of  the  company,  exceeding  the 
amount  of  60001.  which  were  then  in  the  hands  of  bonft  fide  holders  for  value,  and 
which  had  been  sent  to  this  country  for  acceptance  and  payment;  and  it  fmther 
appeared  that  the  directors,  at  the  time  of  the  arrival  of  the  bills,  had  no  funds  of  the 
company  wherewith  to  meet  them.  It  is  obvious,  that  the  retui-n  of  those  bilk 
protested  to  America  would  have  been  destructive  of  the  prospects  of  the  compsoy ; 
uid  the  plaintiffs  having  offered  to  retire  them  to  the  extont  <k  60001.  for  the  h<Hionr 
of  the  drawer,  upon  the  directors  and  shareholders  being  made  jointly  and  individually 
responsible  for  the  reimbursement  of  the  pltuntiffs,  the  agreement  was  signed  Iw 
H.  Blundell  and  two  ot^er  directors,  in  order  to  carry  such  ^n  into  effect 

Now  we  hold  it  to  be  unnecessary,  upon  this  occasion,  to  enter  into  the  questioB, 
how  far  shareholders  in  a  joint-stock  company  may,  without  any  express  reflation  m 
the  deed  of  settlement,  or  without  an  express  [136]  assent  to  that  purpose,  Innd  the 
others  by  a  contract  to  reimburse  third  parties  for  advancing  money  to  take  up  bilk 
which  have  been  drawn  on  account  of  the  partnership  concern ;  because  we  think, 
that  on  the  present  occasion,  there  was  sufficient  evidence  for  the  jury  to  find  that 
this  defendant  J.  L.  Heathom  did,  in  fact,  give  his  consent  that  the  bills  drawn  by 
J.  Penman  on  account  of  the  company  should  be  paid  in  the  manner  in  which  swA 
payment  took  place ;  for  he  was  actually  present,  as  a  shareholder,  at  the  meetutf 
held  on  the  I7th  of  December  1835;  and  we  cannot  suppose,  upon  any  reaaoDaUiB 
constmction  of  the  evidence  given,  that  he  was  an  idle  or  indifferent  observer  of 
that  which  took  place  on  that  oocasion,  but  that  he  was,  like  any  other  shareholdtf, 
Mive  to  his  own  interests  and  those  of  the  concern ;  and  at  that  meeting,  after  reading 
the  circular  convening  the  meeting,  and  the  correspondence  of  J.  Penman  and  oA«r 
letters,  it  was  unanimously  resolved,  amongst  other  things,  "  that  in  case  tiie  directen 
should  not  be  able  to  effect  the  sale  of  the  Alexander  Mine  in  tJie  course  of  that  week, 
they  should  be  authorised  to  sell  any  number  of  new  or  additional  shares,  not  exceedioc 
100,  as  might  be  necessary  for  enabling  them  to  repay  their  respective  advances,  and 
to  pay  the  bills  drawn  by  J.  Penman  upon  Blundell."  And  we  think  a  jury  n^t, 
from  this  resolution,  infer  a  direct  admission  on  the  part  of  the  shareholders  preunt) 
that  the  bills  in  question  had  been  drawn  for  and  on  behalf  of  the  company,  and  that 
they  were  bills  for  which  the  company  was  bound  to  provide  payment,— in  fact,  that 
they  adopted  the  bills ;  and  although  a  specific  mode  of  payment  is  pointed  out  in 
that  resolution,  namely,  first  by  the  produce  of  t^e  sale  of  the  Alexander  mine,  and 
next  by  the  sale  of  the  new  shares,  yet  that  sadi  rMolntion  amouDte  to  ft  dM 
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admissian  by  all  the  shareholders  who  were  aotually  present  at  the  meeting,  of  their 
[137]  liability  upon  these  bills.  And  we  think  that  a  jury  might,  further,  well  infer, 
after  such  an  admission,  that  it  must  necessarily  have  occurred  to,  and  been  present 
to  the  minds  of^  all  the  dbareholders  who  oonstituted  tiiat  meetine,  that  the  miiw 
Blight  not  be  sold,  and  the  new  shares  mig^  not  find  purchaaers,  ana  that  the  share- 
holden  in  such  event  assented  to  the  payment  of  tiie  mils  by  the  usual  and  ordinary 
means,  and  the  only  way  of  rdimang  tAemselves  from  their  own  admitted  liability, 
tiiat  is,  by  borrowing  the  money  from  others,  which  was,  in  substance,  the  transaction 
with  the  plaintiffs.  Aiid  upon  this  ground,  viz.  the  assent  on  the  part  of  the 
defendant  J.  L.  Heathom,  we  think  the  jury  would  be  warranted  in  finding  those 
isBues  which  depend  on  the  second  question,  in  favour  of  the  plaintiffs. 

Upon  the  third  question  we  are  called  upon  to  decide  in  which  way  the  jury 
ehould  have  disjMMsed  of  the  issues  upon  those  pleas  that  state  the  company  to  have 
been  an  illegal  company  and  a  common  nuisance. 

It  is  to  be  observra  that,  at  the  trial  of  the  cause,  no  evidence  whatever  was 
podtioed  on  the  part  of  the  defuidants ;  and  as  lAie  affirmative  oi  those  pleas  is  to  be 
made  oat  by  them,  the  question  will  depend  entirely  on  tiie  evidence  called  by  the 
[hittti^  and  the  inferences  which  the  jury  ought  to  have  drawn,  from  soch  evidence 
<tf  the  plaiBti£k,  in  support  of  the  pleas ;  and  as  the  illegality  of  the  company  is  set 
np  by  the  very  persons  who  constitute  that  company,  in  order  to  avoid  the  payment 
of  a  demand  just  in  itself,  it  may  be  fairly  required  that  the  affirmative  of  uke  pleas 
should  be  established  by  satisfactory  evidence. 

In  the  case  of  Dwergier  v.  FeUoms  (5  Bingfa.  248,  2  M.  &  P.  384),  upon  which 
great  reliance  is  placed  on  the  part  of  the  defendants,  the  question  arose  upon  a 
demurrer,  which  admits  all  [188]  the  foots  that  are  well  pleaded.  Accordingly,  it 
was  observed  by  the  Chief  Justice  in  giving  the  judgment  of  the  court,  "that  by 
demurring,  the  plaintiff  has  confessed  himself  guilty  of  intending  to  form  a  company 
that  was  to  act  as  a  corporatifw."  And  agun,  "  It  u  not  iieoe«aiy  on  tiiese  {deadings 
to  decide  whetho-  the  forming  a  company  iritii  snoh  shares  (i.e.  transferable  without 
hmitalun  or  reslaiotian)  is,  of  itself,  without  other  circumstances,  pretending  to  act 
a>  a  corporation ;  because  it  is  by  the  pleadings  distinctly  admitted  Uiat  the  plaintiff 
ud  defendant  intended  that  the  company  should  act  as  a  corporation ; "  whereas, 
on  the  contrary,  in  the  present  case,  the  replication  expressly  denies  this  allegation 
contained  in  the  plea.  Indeed  the  case  of  Ihivcrgie'r  v.  Fellowes  cannot  be  considered 
as  a  decisive  authority  upon  the  point  of  the  illeg^ity  of  the  present  company,  because, 
in  that  case,  the  plea  disclosed  the  invalidity  of  the  assignment  of  the  patent  granted 
to  the  plaintiff,  which  formed  the  consideration  for  the  contract,  and  such  invalidity 
WM,  of  itself,  a  sufficient  ground  for  the  judgment  of  the  court.  And  when  that  case 
was  ranoved  by  writ  of  error,  first  to  the  court  of  King's  Bench  and  afterwards  to  the 
House  of  Lords,  the  judgment  of  t^e  oouit  below  was  affirmed  expressly  on  the  latter 
gnQDd,  without  any  opinion  being  pronounced  upon  that  of  uie  illegality  of  the 
vmmny. 

The  sixth  plea  of  the  defendant  J.  L.  Heathom, — which  does  not  substantially 
differ  from  the  other  pleas  on  the  record  that  set  up  the  illegality  of  the  company, — 
states  that  it  is  an  illegid  company,  formed  for  the  alleged  purpose  of  working  gold- 
mines, "  and  presuming  to  act  as  if  they  were  and  are  a  corporate  body,  without  any 
fet  of  parliament,"  &c.  The  plaintifls  deny  this  allegation  ;  and  the  question  is,  what 
u  the  proof  of  the  allegation  ?  Proof  that  a  certain  number  of  persons  in  partnership, 
c^ed  themselves  by  toe  name  of  the  Anglo-American  [138]|  Gold-Mining  Association, 
would  surely  not,  by  itself,  be  sufficient  to  warruit  the  jury  in  finding  that  t^ose 
persoBs  "  presumed  to  act  as  a  corporation."  Partners  in  trade  who  carry  on  business 
Dnder  the  name  of  an  expired  firm  might,  upon  tiiat  ground,  be  sabjected  to  the  same 
^Ks.  The  having  a  common  seal  has  lUways  been  held  one  incident  to  a  oOTporation ; 
Co.  IJtt  30  b. ;  and  the  power  of  doing  no  act  except  under  such  ccnnmon  seal, 
wotiiw.  But  in  this  case  there  has  been  no  assumption  of  any  seal,  nor  was  any  act 
whatever  done  except  in  the  individual  names  of  agents  or  directors.  The  plea  then 
fiOM  on  to  allege  another  character  of  the  illegality  of  the  association,  viz.  "and  also 
»J  pnsuming  and  pretending,  without  any  act  of  parliament,  &c.,  to  raise,  and  being 
wnstitnted  and  formed  with  a  view  of  raising,  a  transferable  and  assignable  stock  and 
capital  to  be  considered  as  divided  into  sixty  shares  of  1001.  each,  with  power  for  the 
■urehdders  of  the  company  at  a  special  meeting  at  shareholders  to  be  called  for  that 
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purpose,  at  any  time,  and  from  time  to  time,  to  increase  the  capital  to  any  anKnnt 
that  might  be  agreed  on  by  creating  an  additional  number  of  lOOL  sharea,  and  all 
which  several  shares,  as  well  original  as  additional,  were  to  be  and  are  bnadeahk 
and  assignable  from  the  holders  th««o{,  by  deed  or  will,  or  otherwise,  to  any  other 
person  or  persons,  at  die  discretion  <A  the  holders  thereof,  to  the  common  grievaooe,''  &t. 

The  deed  by  which  this  company  was  established  does  certainly  ai^war  to  make 
out  the  allegation  above  set  forUt ;  me  only  restriction  bein^  that  t£e  transferee  diall 
have  no  ri^t  to  act  or  receive  any  boiefit  untal  his  title  shall  be  apiaxived  of  by  the 
solicitor  of  the  oompany, — a  matter  of  reguhttaon  more  properly  uiaa  tji  restniDt 
The  plea  is  framed  upon  the  veiy  words  of  the  6  Greo.  1,  c.  IS,  a.  18,  by  the  ninetawd 
section  of  which  act  the  aever^  illegal  companies  described  in  the  [1401  eigfateeoUi 
section  are  declared  to  be  all  common  nuisances,  and  are  made  punishable  by  indict' 
ment.  Even  if  those  clauses  had  not  been  repealed, — as  they  have  been  in  terms  by 
the  6  G.  4,  c.  91, — a  question  would  have  arisen  whether  the  facts  given  in  evidence 
at  the  trial  were  sufficient  to  shew  that  the  defendants  had  committed  an  indictable 
offence  within  the  statute.  And,  looking  at  the  dootoine  laid  down  in  the  case  of  Th 
King  v.  }Fef)b  (H  East,  406)  as  to  the  objects  and  purposes  of  companies  falling  within 
the  meuiing  ox  the  stafoite,  it  would  have  been  a  question,  whether  the  fads  warranted 
a  finding  t£at  the  defendants  had  been  guilty  of  an  (^enoe  within  that  rtatute.  Kit 
that  statute  having  been  repealed,  the  question  is  now  altered ;  and  we  have  to  deter- 
mine whether  such  a  company  as  the  present  has  been  shewn  to  be  a  nuisuuse  and 
public  grievance  at  common  law.  The  raising  of  transferable  shares  of  the  stock  of  a 
company  can  hardly  be  said  to  be  of  itself  an  offence  at  common  law ;  no  instance  of 
an  indictment  at  common  law  for  such  an  offence  can  be  shewn,  the  raising  d  sto^ 
with  transferable  shares  being  indeed  a  modem  proceeding;  and  the  very  great 
particularity  with  which  it  is  described  in  the  statute  seems  to  shew  that  it  was  an 
offence  created  by  the  statute  only.  If  there  had  been  any  evidence  in  this  case  that 
the  creation  of  these  asdgnable  sluires  had  been  productive  of  injury  or  inccmvaueiKe 
to  numbers  of  the  Queen's  subjects,  so  as  to  make  or  occasion  a  common  nuisanee  w 
grievance  in  faot^  the  jury  ought  to  have  found  the  issues  for  the  d^endants.  ftit 
there  was  no  evidence  of  the  sort ;  and  in  truth  the  whole  number  of  owners  fd  the 
shares  of  this  company  of  whom  any  evidence  was  given,  was  very  limited  indeed, 
and  those  composed  not  of  low  uid  ignonmt  persons,  likely  to  be  imposed  upon,  hot, 
as  far  as  [141]  appeared,  of  men  acquainted  with  the  business  of  the  city.  Unless, 
therefore,  the  nature  of  the  undertaking  was  such  as  imposed  upon  the  judge  the 
necessity  of  telling  the  jury  that  the  defendants  had  set  up  and  established  »i  under- 
taking which  was  a  public  and  common  grievance  and  nuisance  at  the  commm  law, 
there  was  no  evidence  to  shew  that  it  was  one  in  fact ;  and  as  we  consider  the  fonno' 
proposition  is  not  maintainable,  we  t^nk  the  verdict  on  those  issues  which  raise  the 
question  of  illeg^ty,  must  be  entwed  for  the  plaintiE 

Rule  discha^ed. 

The  defendant  Muskett  having  died  on  the  3Ist  of  January  1843,  aftar  judflneat 
had  been  given  for  the  pldntiff  on  the  demurrers,  and  f^ter  the  argiunent^  hat  Befon 
the  decision  of  t^e  court,  upon  the  rules  for  setting  aside  the  verdict^  Sb*  T.  Wilde 
Serjt.  on  a  subsequent  day  in  this  term,  obtained  anile  nisi  to.mter  up  judgmoit  for 

the  plaintiffs  as  of  Hilary  term  1843. 

Channell  Sorjt.,  for  the  executors  of  Muskett,  now  shewed  cause,  upon  an  affidavit 
stating — that  a  creditor's  bill  was  filed  in  February  last  a^nst  the  executors  and 
devisee  of  Muskett,  on  which  a  decree  was  pronounced  by  bhadwell  V.  C.  directii^ 
advertisements  to  be  published  calling  upon  the  creditors  to  come  in  and  prove  tiieir 
debts;  which  decree  had  been  duly  registered  under  the  I  &  2  Vict,  c  110,  s.  18— 
that  the  personal  estate  was  insufficient  to  pay  the  creditors  who  had  come  in  toA 
proved — that  a  London  bank  with  whom  Muskett  had  deposited  Ijie  titlfr^eeds  of  his 
real  estate  had  obtained  an  order  for  the  sale  of  such  real  estate,  to  reimburse  than- 
selves, — and  tiiat  the  deponent  was  advised  that  the  efieot  of  entering  up  judgment 
previously  to  the  decree,  might  be,  to  embarrass  the  proceedings  under  it^ 

[142]  The  plaintiffs  are  not  entitled  to  the  benefit  of  the  rule  of  practice  aa  to 
entering  up  judgment  where  it  has  been  delayed  by  the  act  of  the  court  The  plaintiffi 
could  have  had  no  judgment  before  the  demurrers  were  disposed  of;  they  ccHild  not 
have  had  jud^ent  until  after  Hilary  term  1843. 

This,  it  will  be  rem^bered,  is  not  the  case  of  a  sole  defendantk   Where  om  d 
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Mveral  defendanta  dies  after  verdict,  the  proper  course  is  to  enter  a  suggestion :  at 
]mw,  the  remedy  is  gone  against  the  deceased  party. 

Another  ground  for  resisting  the  application  altogether  is  this  j  a  bill  has  been 
filed  against  the  executors,  and  the  usual  decree  has  been  pronounced,  directing 
a  sale  of  the  real  estate  if  the  personalty  shall  prove  insufficient  It  does  not  appear 
whether  the  whole  estate  is  insufficient  The  decree  has  been  registered  under  the 
l&2Victc  110,8.  18. 

Sir  T.  Wilde  Serjt  The  judgment  will  be  not  generally  of  Hilary  term,  but  of 
a  day  after  the  demurrers  were  cusposed  of.  [Tindol  C.  J.  Is  it  not  a  genend  rule 
ditt  no  party  shall  suffer  from  the  delay  of  the  court  (a)  ?  Coltman  J.  Why  should 
parties  be  put  into  a  worse  situation  in  this  case  by  the  delay  of  the  court  than  when  a  sole 
defendant  dies  1  Maule  J.  If  the  party  is  to  be  set  right,  where  by  the  delay  of  the 
oonrt  he  would  lose  the  whole,  why  not  where  he  would  lose  a  part  only  1  The  rights 
of  the  parties  in  equity  will  not  be  affected  by  making  this  rule  absolute.  And  as 
the  decree  of  the  Vice-Chanceltor  is  not  a  decree  or  oraer  [143]  for  the  payment  of 
mwey,  it  does  not  appear  to  be  within  the  1  &  2  Vict  c.  110,  s.  18.] 

Per  curiam.   Rule  absolute. 


BiBD  AND  OrHEBS,  Assignees  of  Robertson,  a  Baukrupti  v.  Bass  and  Otiuckh. 

May  30,  1843. 

[S.  C.  6  Scott,  N.  R  928.] 

Notice  of  an  act  of  bankruptcy,  within  the  2  &  3  Vict.  c.  29,  means  knowledge  thereof, 
or  wilfully  abstaining  from  acquiring  such  knowledge. — Where,  therefore,  notice  of 
an  act  of  bankruptcy  was  sent  by  letter  to  the  attorney  of  the  execution  creditors : 
it  was  held,  that  they  were  not  affiected  with  such  notice  by  the  mere  delivery  of 
the  letter  at  their  attorney's  office,  nor  until  the  same  had  been  read,  there  being 
nothing  to  shew  a  wilful  abstaining  from  reading  the  letter. — A  sherifTs  officer 
having  a  fi.  fa.  against  A.,  called  at lus  house  when  he  was  from  home,  waited  till 
he  returned,  and  then  informed  him  of  lus  business.  Held,  sufficient  evidence  to 
wurant  the  jury  in  finding  that  the  writ  was  executed  at  the  time  of  the  officer's 
entry  (vide  po«t,  192). 

Trover,  to  recover  the  value  of  certain  furniture. 

Pleaa,  firsts  not  guilty ;  aeooodly,  not  possessed ;  upon  both  of  which  iwue  wu 
joined ;  tiiirdly,  a  justification  under  a  testatum  fieri  facias,  really  and  honk  fide 
executed  and  levied  before  the  fiat, — with  this,  that  at  the  time  of  the  executing  and 
levying  of  the  execution,  the  defeoduts  had  not  notice  of  any  act  of  bankruptcy 
committed  by  Bobertaon  prior  to  the  executing  and  lev}^ng  thereof ;  and  that  the 
judgment  was  not  founded  on  a  warrant  of  attorney  given  by  way  of  fraudulent 
pWerence,  but  was  a  judgment  in  a  suit  commenced  adversely  (see  2  &  3  Vict  c.  *2^). 

Be^lication  to  the  thinl  plea,  that  the  d^end«it,  at  t^e  time  of  t^e  executing  and 
levying  of  t^e  execution,  had  notice  of  a  prior  act  of  bankruptcy  committed  by 
Bobertscm.    Upon  which  issue  was  joined  (vide  ante,  -37,  n.). 

[144]  At  the  trial  b^ore  Coltaiad  J.  at  the  last  siMing  assizes  at  Uverpod,  the 
only  questim  was,  whetim  tiie  defendaoto'  attorney  had  received  notice  of  the 
haokruptcy  belore  the  levy  was  actually  ma^e. 

The  evideoce  was  as  i6Qaw% : — On  the  20th  of  January  1/^4.?,  KobertJKHi  signed 
a  decluaticm  of  instdveDcy.  On  the  23d  (Mondays  a  clerk  of  Mr.  Watson,  the  attorney 
of  Bobertaon,  called  upon  Messrs.  Stockly  and  Thmnmoii,  the  defe(ulaiit«'  attorneys 
at  Liverpool,  and  inquired  whether  tJiey  had  received  a  letter  frum  l>iiKl'm,  saying 
that  a  fiat  against  Bobertson  would  be  down  od  Tuesday,  the  24tb,  (The  flat  did 
not,  in  fact,  issue  till  the  26tii.J 

(a)  In  errcv  from  the  Exehequo*  in  a  reveavut  case,  whvre  the  Treetsurer  aui 
Chancellor  were  abseat,  it  was  nid  In-  the  judges  that  "in  tv>  vam  hIi^I  Uie  iwt 
coming  ol  the  justices  he  ascribed  as  a  default  of  the  parties ;  whether  it  \m  in  'Jay  of 
assise  at  othowise,  the  tenantt  diaU  have  no  fhaan^  hv  th<jir  wA.  mmi%t^"  Cam. 
Scacc.  H.  6  H.  7,  fa  16^  pL  9. 

aP.xn.-27* 
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On  the  same  23d  of  January  Mr.  Watson  posted  in  London  a  letter  to  S.  and  T. 
informing  them  that  an  act  of  bankruptcy  had  been  committed  by  Kobertwm,  and 
that  a  fiat  bad  been  sent  for  against  him.  This  letter,  in  the  course  of  post,  arrived 
at  Liveipool  on  the  morning  of  the  24th.  S.  and  T.  had  a  box  at  the  po6t-offioe  there, 
wherein  letters  for  them,  coming  by  post,  were  deposited ;  which  box  was  fetched 
from  like  post-office  by  a  clerk  every  morning  about  nine  o'clock.  Mr.  S.  resided  on 
the  Cheshire  side  of  the  Mersey,  and  usualfy  crossed  over  by  the  ferry-boat  at  nine 
or  half-past  nine  every  momiug,  the  passage  averaging  a  quarter  of  an  hour.  The 
office  of  S.  and  T.  was  distant  about  five  minutes  walk  from  the  landing-place  on  the 
Liverpool  side.  It  did  not  distinctly  appear  at  what  time  Mr.  S.  crossed  od  tJie 
morning  of  the  24th,  or  at  what  time  he  arrived  at  the  office ;  but  his  ^Mtner, 
Mr.  T.,  who  was  called  as  a  witness  by  the  plaiutiffs,  stated,  on  cross-exanunatami, 
that  he  arrived  at  Uie  office  on  the  morning  of  the  24di  about  half -past  tra,  tint  be 
found  Mr.  S.  there,  and  t^t  Mr.  S.  had  then  opened  the  letters  recared  by  that 
morning's  post 

With  regard  to  the  time  of  the  levy,  a  female  servant  of  Robertson's  stated  that 
she  opened  the  door  to  the  [146]  sheriff's  officer  and  his  follower,  at  twenty  muiotes 
past  ten,  by  the  kitchen  clock,  on  the  morning  of  the  24th ;  that  the  officer  asked  for 
Kobertson,  who  was  not  then  at  home,  and  that  he  waited  for  him  till  he  came,  which 
was  a  little  before  eleven,  when  the  officer,  for  the  first  time,  informed  him  hie 
business. 

The  learned  judge  told  the  jury  that  the  question  for  them  would  be,  whether 
the  notice  or  the  seizure  was  first  in  point  of  time  ;  that  it  lay  upon  the  plaintiffs  to 
establish  the  priority  of  the  notice  that  to  determine  the  question  of  priority,  it 
would  be  necessary  to  ascertain,  firsts  at  what  time  the  contents  of  the  letter  came 
to  the  knowledge  of  Stookly ;  and,  secondly,  at  what  time  Uie  sheriff's  officers  entered 
into  Bobertson^  house,  and  whether  the  entry  was  made  for  tbe  purpose  of  execating 
the  writ^  and  to  prevent  the  removal  of  the  goods,  or  was  made  merely  with  the 
intention  of  waiting  till  Bobertson  should  return  home  before  they  executed  the  writ ; 
and  that  if  they  thought  that  the  entry  was  prior,  in  point  of  time,  to  the  reading  of 
the  letter,  and  that  it  was  made  for  tiie  purpose  of  «eeuting  the  writ,  they  should 
find  a  verdict  for  the  defendants ;  and  that  otherwise  they  shoum  find  for  the  idaiiiti& 
The  jury  returned  a  verdict  for  the  defendants. 

April  21. — Sir  T.  Wilde  Serjt.,  in  last  Easter  term,  moved  for  a  rule  nisi  fwaiiBW 
trial,  upon  the  ground  that  the  verdict  was  against  evidence. 

A  rule  nisi  having  been  granted, 

Chaunell  and  Murphy  Serjts.  (with  whom  was  Crompton)  now  shewed  cause,  and 
Sir  T.  Wilde  Serjt.  (with  whom  was  S.  Martin)  was  heara  in  support  of  the  role. 

TiNDAL  C.  J.  The  time  runs  so  very  near  in  this  case,  thiat,  unless  we  can  see 
our  way  very  clearly,  I  think  [146]  there  will  be  no  ground  for  srading  the  eaose 
down  again ;  for,  if  it  went  down,  and  there  was  a  new  trial  upon  the  same  endenoe 
as  before,  I  do  not  see  tiiat  another  jury  could  come  to  a  different  condoBion. 

Two  points  have  been  made  on  behalf  of  the  plaintiffs ;  first,  that  the  giving  of  a 
notice  does  not  depend  upon  the  time  at  which  such  notice  or  letter  is  read  by  the  paitj, 
but  upon  the  time  at  which  it  reaches  his  office,  or  his  usual  place  of  business.  That  may 
or  may  not  be  the  case.  I  can  imagine  many  cases  in  which  a  notice  might  be  con- 
sidered sufficient  if  left  at  the  place  where  the  party  for  whom  it  is  intended,  usually 
receives  his  letters.  That  would  be  a  question  for  the  jury.  A  man  might  not  open 
the  letter  containing  the  notice  until  he  had  read  all  his  other  letters  ;  or  he  mint 
not  see  it  from  its  being  in  a  very  obscure  comer  of  the  office.  These  and  similar 
circumstances  would  be  matter  of  comment  to  a  juiy  upon  the  question  whether  the 
krty  bad  wilfully  refused  a  notice  which,  if  he  had  read  it  in  time,  wouhl  have 


le  second  point  is,  that  tiie  entry  by  the  sheriff's  officer  withoat  a  seisure^  did 
not  amount  to  a  levy  ;  t^t  it  was  not  an  execution  executed.   But  I  think  this  alio 

was  a  question  for  the  jury.  If  the  officer  entered  under  the  writ,  be  entered,  not 
as  a  trespasser,  but  for  the  purpose  of  doing  tiie  duty  required  of  him  by  tile  engeaey 
of  the  writ.  Therefore,  although  he  should  not,  at  first  entering,  have  taken  aoy 
active  measures  under  the  writ,  yet  unless  it  appetu^,  clearly  and  distinctly,  that  he 
did  not  seize  any  thing  or  moke  any  attempt  to  execute  the  writ,  I  should  say  tbs 
entry  is  prim&  facie  evidence  (rf  the  execution  <^  the  writ  itseli   That  also  was  left 
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to  the  jiuy ;  and  I  am  not  disposed  to  say  t^t  if  sent  to  another  jury  they  could 
draw  a  different  conclusiou. 

[14T)  CoLTHAN  J.  Supposing  the  points  taken  on  the  part  of  the  plaintiffs,  or 
either  oftheia,  to  he  ru^ht,  I  certainly  left  the  case  improperly  to  the  jury.  But  I 
tiunk  the  notice  meaut  By  the  act  of  parliament  is  knowledge.  If,  iudeed,  there  was 
an  abstinenoe  from  nu^ng  use  of  the  means  of  knowledge,  it  might  be  somethiug ; 
bit  nothing  of  that  sort  appeared  in  this  oasa  And,  with  r^ard  to  the  other  point, 
namely,  as  to  the  time  from  which  the  sheriff's  officer  is  to  be  considered  in  possession, 
I  told  the  jury  that  if  they  were  of  opinion,  on  the  evidence,  that  the  man  was  left 
io  possession  in  order  to  prevent  any  of  the  goods  being  removed,  and  they  thought 
tb^  the  date  of  the  seiziire  was  to  be  considered  as  running  from  that  time,  they 
rere  then  to  determine  which  of  those  two  facts  occurred  first, — the  entry  of  the 
dmiBTs  officer,  or  Uie  reading  of  the  letter  by  the  defendant's  attorney.  I  am 
Bot  aware  that  there  is  any  reasonable  objection  against  tiiat  mode  of  summing  up. 
My  own  opinion  was,  that,  at  least,  there  was  very  good  ground  for  the  jury  to  infer 
the  entiy  to  have  been  before  the  reading  of  the  letter.  And  if  the  cause  went  dowu 
i^iiu  and  a  oontraiy  verdict  was  found,  I  do  uot  koow  that  it  would  be  more  satia- 
botoiy  than  the  present  one. 

Mauls  J.  I  also  think  that  the  rule  should  be  dischai^ged.  Hie  question  turns 
on  the  sense  of  the  words  in  the  act  of  parliament  (2  &  3  Vict  c.  29),  and  the  allegation 
in  the  third  plea,—that  the  defendants,  being  the  persons  at  whose  suit  the  execution 
issued,  had  not,  at  the  time  of  such  execution,  "notice  of  any  prior  act  of  bankruptcy 
by  him  committed."  I  think  notice  in  the  act  of  parliament  means  knowledge.  If  a 
person  were  to  see  another  commit  an  act  of  bankruptcy,  though  no  one  told  him  of 
it  either  by  notice  in  writing  or  by  verbal  communication,  yet  still  he  would  have 
notice  within  the  meaning  of  the  act  A  difficulty  might  indeed  arite,  if  (1483  * 
persou  wilfully  abstained  from  opening  a  letter  in  order  to  [Hvvent  his  having  tne 
notice  of  the  act  of  bankruptcy.  In  such  a  case  I  think  it  might  reasonably  be 
inferred  that  he  knew  that  if  he  did  open  it  he  diould  receive  the  intelligence  it 
omtained;  and  therefore  that  he  had,  from  bis  own  observation  or  some  other 
drcumstance,  notice  of  the  act  of  bankruptcy.  But  there  is  no  evidence  of  that  sort 
here.  And,  abstractedly  from  a  case  of  that  kind,  I  think  a  person  cannot  be  said  to 
have  notice  of  what  he  knows  nothing  about ;  and,  therefore,  that^  in  the  present 
ease,  the  arrival  of  the  letter  at  the  poet-office, — its  being  put  into  the  box,  to  be 
ready  when  called  for  by  the  defendant,  or  the  delivery  to  the  clerk,  or  indeed  any 
thing  short  of  the  actual  reading,  or  being  informed  of  its  contents, — would  not 
uaount  to  ytooi  of  notice.  If  a  persou  had  called  to  communicate  verbally  to  the 
defendant's  attorney  the  fact  of  an  act  of  bankruptcy  having  been  committed,  and  he 
was  then  engaged  in  business  in  anotJier  room,  and  was  detained  for  an  hour  before 
he  could  see  the  party  and  receive  his  communication,  I  think  the  question  would  be, 
when  the  notice  was  actually  given,  not  when  the  person  was  ready  to  give  it 

As  to  lAxe  period  of  the  execution,  I  think  there  was  evidence  at  a  levying  at  the 
time  of  the  entry  by  the  sheriff's  officer.  I  do  not  mean  to  say  that  if  it  was  sought 
to  charge  the  sherm'  as  a  wrong-doer,  the  mere  entry  that  was  proved  in  this  case, 
would  have  been  sufficient  to  raise  the  inference  that  the  sheriff  was  a  trespasser. 
Bat  it  was  the  duty  and  business  of  the  officer  to  take  possession  uuder  the  writ 
The  term  of  a  "man  being  in  possession"  is  a  common  phrase,  well  understood. 
Now,  in  this  case  the  officer  did  nothing  new  after  he  entered,  except  speaking  to 
Bobertson;  and  I  think  the  jury  might  fairly  infer  that  the  man  took  possession  in 
pursuance  of  the  duty  he  was  to  perform,  from  the  time  he  came  into  the  house. 

[148]  That  being  so,  the  question  reduces  itself  to  this, — whether  the  reading  of 
the  letter  by  the  attorney  of  tJie  ^ecution-creditor  or  the  coming  of  f^e  officer  into 
poasession  had  priority  in  point  <^  time.  And  upon  this  {wint  I  think  the  jury  had 
evidence  on  which  tliey  might  fairly  come  to  the  conclusion  they  drew ;  and  conse- 
quently that  t^is  rule  onght  to  be  discharged. 

Ckksswell  J.  concurred. 

Rule  discharged. 
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Wilson  f.  Foster.   June  2,  1843. 

Where  a  defendant  who  was  abroad,  was  directed  by  an  award  to  pay  a  sum  of  moaey, 
and  it  did  not  appear  that  he  had  been  served  with  the  award,  though  a  letter  froin 
him  shewed  he  was  aware  of  its  effect,  the  court  refused  to  grant  a  rule,  calling  upra 
him  to  pay  the  money,  and  ordering  and  directing  tiiat  service  thereof,  by  atacDng 
it  up  in  the  master's  office,  should  be  sufficient 

Manning  Serjt.,  on  a  previous  day  in  this  term  (29th  May),  moved  for  a  rule  calliug 
upon  the  defendant  to  shew  cause  why  he  should  not  pay  to  the  plaintiff  the  sum  ot 
1401.  due  under  an  award,  with  costs ;  and  ordering  that  service  of  the  rule  by  leaving 
a  copy  thereof  at  the  defendant's  last  known  place  of  abode,  and  sticking  up  a  copy  in 
the  master's  office,  should  be  deemed  good  service.  It  appeared  from  the  affidanti 
that  the  defendant  was  abroad ;  but  it  was  stated  that  a  letter  had  been  received 
from  him  by  which  it  appeared  that  he  was  aware  of  the  effect  of  the  award.  Xbo 
object  of  the  application  was  to  put  the  plaintiff  in  the  aituaticai  of  a  judaoent- 
oreditor  (see  I  &  2  Vict  o.  1 10,  s.  18).  The  learned  seneant  cited  Jones  v.  /m/Jmim 
(11  A.  &  K  175,  4  P.  &  D.  317),  Bmion  v.  MmdizM  (1  DowL  N.  S.  336),  and  23te  i 
Moody  V.  Sqihire  (2  DowL  N.  S.  327).  fCresswell  J.  [160]  referred  to  NeaU  v.  i'osifc- 
thwaitt  (1  Q.  B.  243,  4  P.  &  D.  643).  Tindal  C.  J.  You  do  not  shew  any  service  of 
the  award  upon  the  defendant  At  any  rate,  it  would  be  more  satisfactory  that  the 
letter  stated  to  have  been  written  by  him  should  be  produced.  At  present  you  are 
trying  to  fix  a  man  with  an  attachment,  without  personal  service  of  the  award-  Id 
Doe  d.  Moody  v.  Squire  the  defendant  appeared  and  shewed  cause  against  the  rule ;  and 
that  may  have  been  oonsidwed  the  Bune  as  if  he  had  been  served  with  the  award. 
Here,  the  defendant  has  left  the  country,  imd  cannot  appear  to  shew  cause.  It  would 
be  veiy  unjust  to  proceed  in  this  manner  contra  absentem.] 

The  lefumed  seneant  now  renewed  the  applioatioo,  and  produced  the  defendant's 
letter.  He  contended  t^iat  as  ^e  sabmission  to  an  arlntrotiffli  had  already  been  made 
a  rule  of  court,  t^e  plaintiff  was  entitled  to  have  that  rule  perfected  by  t^e  insertioa 
of  the  amount  awarded  to  him  (b).  [Maole  J.  The  plaintm  is  seeking  to  obtain  tiie 
effect  of  a  judgment  by  the  service  oi  a  rule  in  such  a  manner  that  the  defendant  cao 
have  no  knowledge  of  it.  This  is,  in  fact,  an  attempt  to  introduce  into  the  fioglisb 
law,  certain  proceedings  against  absent  parties  which  are  familiar  to  the  Scotch  lav. 
The  pluntiff's  object  can  only  be  attained  by  proceeding  to  outlawry  (c).] 

Per  curiam.  Rule  refused  (d). 


[161]  Pritchard  v.  Geokgb  Hitchcock.  June  6,  1843. 

[S.  C.  6  Scott,  N.  K.  861 ;  12  L.  J.  C.  P.  322.  See  Aikm  v.  Short,  1866,  1  H.  &  X. 
215;  Newinffttm  v.  Levy,  1870,  L.  R.  5  C.  P.  612;  L.  R.  6  C.  P.  180.  AppKed, 
Pet^  V.  Cooke,  1871,  L.  R.  6  Q.  R  795.] 

A.  had  guaranteed  the  payment  to  B.  of  two  bills  of  exchange  accepted  by  C.  C.  after- 
wards handed  over  the  amount  of  the  bills  to  B.  A  fiat  having  issued  against  C., 
his  assignee,  in  an  action  for  money  had  and  received,  recovered  the  money  back 
from  B.,  as  having  been  paid  by  way  of  fraudulent  preference.  In  an  action  by  R 
against  A.  upon  the  guarantee,  A.  pleaded  that  C.  had  paid,  and  K  had  received, 
the  money  in  satisfaction  of  the  bills,  which  allegation  was  traversed  by  the  replica- 
tion.— Held,  that  the  payment  did  not  amount  to  a  payment  in  satisfaction  (vide 
infra,  162  (a)).— Held  also,  that  B.  might  prove  the  tacts  under  the  above  repiicar 
tion  (vide  infra,  167,  n.). — But,  held  also,  that  the  verdict  and  judgment  in  the  action 
I  by  ike  assignees  against  B.,  although  evidence  to  explain  the  transactiou,  vras  not, 
.  conclusive  against  A.,  that  the  money  had  been  received  by  B.  to  the  use  of  the 
assignees. 

Assumpsit   The  declaration  stated  that  before  the  making  of  the  prcnniset  Ac. 

(6)  See  Hodson  v.  Patterson,  luite,  vol.  iv.  p.  333. 

(c)  Vide  Cassidy  v.  Steuart,  ante,  vol.  ii.  p.  437,  ib.  474 ;  Taylor  v.  Lord  Stuai  de 
Ittmesap,  ante,  vol.  iv.  p.  388. 

(di  See  Doe  v.  Am^t  8  M.  &  W.  666. 
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the  plaintifr  had  lent  to  William  Hitcheock  a  large  sum  of  money,  to  wit,  lOOOl,  and 
for  the  punKwe  of  securing  to  the  plaintiff  the  repayment  of  the  said  sum  by  W.  H., 
the  friaintiff  had  drawn  his  bill  of  exchange  in  wnting,  bearing  date,  &&,  and  directed 
the  same  to  W.  H.,  and  thereby  required  W.  H.  to  pay  to  the  plaintiff,  or  his  order 
three  months  after  date  thereof,  the  sum  of  10001. ;  that  W.  H.  had  accepted  the  said 
bill ;  of  all  which,  &c.,  the  defendant  before  the  making,  &c.  bad  notice ;  that  before 
tiie  makine;,  &c.  the  plaintiff  had  lent  to  W.  H.  a  certain  other  sum  of  money,  to  wit, 
lOOOl,  and  for  the  purpose  of  securing  to  the  plaintiff  the  repayment  of  the  last  men- 
tioned sum  of  10001.  by  W.  H.  to  the  plaintiff,  the  plaintiff  had  made  his  certain 
other  bill,  &c.  dated,  &c.,  and  had  directed  the  same  to  W.  H.,  and  thereby  required 
W.  H.  to  pay  to  the  plaintiff,  or  his  order,  three  months  after  the  date  thereof,  the 
sun  of  10001. ;  that  W.  H.  had  accepted  the  laat-mentioned  bill ;  of  all  which,  &o.  the 
defendant  before  the  makine,  &c.  had  notice ;  that  before  the  makins^  &c.  the  said 
bQls  were  in  tiie  handa  of  the  plaintiff,  unnegotiated,  and  undue  and  unpaid  j  that 
W.  H.  was  minded  and  desirous  of  ob-[152]-taining  further  time  for  the  payment  of  the 
first-mentioned  bill  than  the  time  at  which  the  same  would  become  payable  according 
to  the  tenor  and  effect  thereof ;  whereof  the  defendant  before  the  making,  &c.  had 
notice ;  and  thereupon  afterwards,  and  whilst  the  several  bills  so  remained  due  and 
unpaid,  and  in  the  hands  of  the  plaintiff,  to  wit,  on,  &c.  in  consideration  that  the 
pUintiff  would  consent  and  agree  not  to  press  W.  H.  for  pajrment  of  the  amount  of 
the  tirst-mentioned  bill  when  the  same  should  become  due,  and  not  to  negotiate  soeh 
IhU,  and  to  abstain  from  pressing  for  payment  of  the  amount  thereof,  or  any  put 
thOTeof  until  the  13th  day  of  August  then  next ;  the  defendant  ^fforaised  the  plaintiff 
to  guarantee  the  payment  unto  the  plaintiff,  on  the  13th  day  of  Augwt  then  next,  as 
wdl  the  amount  of  the  firstrmentioned  bill,  or  so  much  of  the  said  amount  as  should 
not  have  been  previously  paid,  as  also  the  payment  of  the  amount  of  the  secondly- 
mentioned  bill.  Averment :  that  the  plaintiff,  confiding,  &c,  did,  at  the  time  of  the 
making  of  the  said  promise,  consent  and  agree  not  to  press  W.  H.  for  payment  of  the 
amount  of  the  first-mentioned  bill,  when  the  same  should  become  due  and  payable, 
and  did,  from  the  time  of  the  making  of  the  said  promise,  abstain  from  pressing 
\\.  H.  for  the  payment  of  the  amount  thereof,  until  the  13th  of  August  next  after 
making  of  the  said  promise,  and  never  did  negotiate  the  said  bills  or  either  of  them; 
that  W.  H.  did  not  pay  to  the  plaintiff  the  amount  of  the  firstrmentioned  bill  on  or 
More  the  day  when  the  first-mentioned  bill  became  due  and  payable,  according  to 
Uw  tenor,  &c,  or  on  or  before  the  said  13t^  of  August^  nor  did  nor  would  W.  H. 
pay  to  the  plaintiff  the  amount  of  the  secondly-mentioned  bill,  on  or  before  the  day 
when  the  same  became  due  and  payable,  &e.,  or  on  or  before  the  said  13th  of  August^ 
but  therein  failed  and  made  default;  whereof  the  defendant  then  had  notice,  uiawas 
[16^  then  called  upon  and  requested  by  the  plaintiff  to  pay  him  as  well  the  amount 
of  the  first-mentioned  bill,  as  also  the  amount  of  the  secondly-mentioned  bill ;  that  the 
defendant  nevertheless  did  not,  nor  would  when  he  was  so  called  upon,  4%c.,  pay  to  the 
plaintiff  the  amount  of  the  said  two  several  bills,  or  any  part  thereof,  but  then,  and 
at  all  times  before  the  commencement  of  this  suit,  wholly  neglected,  and  the  amount 
of  the  said  several  bills  still  remains  wholly  unpaid  to  the  plaintiff ;  that  after  the  said 
I3th  of  August  in  the  year  aforesaid,  and  before  the  commencement,  ^c,  to  wit,  on 
the  10th  of  September  in  the  year  aforesaid,  a  certain  fiat  in  bankruptcy  was  duly 
issued,  and  sued  fortii  according  to  the  statute,  &o.,  against  W.  H.,  under  which  W.  H. 
was  afterwards,  to  wit^  on,  &c.,  duly  declared  and  adjudged  to  be  a  bankrupt  witiiin 
tiw  true  intent,  &c.,  and  tJiat  aftrawards,  to  wit,  on  the  4th  of  October  in  the  year 
aforesaid,  W.  C.  the  elder,  C.  B.,  R.  L.,  and  J.  F,  G.  were  duly  appointed  assignees, 
&c.  of  the  said  W.  H.,  according  to  the  form  of  the  statute,  &c.,  and  then  accepted, 
and  took  upon  themselves,  the  office  of  such  assignees;  that  Kfterwards,  and  after 
W.  C.,  &c.  were  appointed  such  assignees  as  aforesaid,  and  after  the  said  13tb  of 
August  in  the  year  {foresaid,  and  whikt  the  amount  of  the  said  several  bills  remained 
due  and  unpud  to  the  plaintiff  as  aforesaid,  and  after  the  defendant  had  been  callerl 
upon  and  requested  by  the  plaintiff  to  pay  him  the  amount  of  the  said  several  bills 
ss  aforesaid,  and  before  the  commencement,  &&,  to  wit,  on,  &c.,  W.  C,  &&,  as  such 
assignees  as  aforesaid,  required  the  plaintiff  to  repay  to  them  the  said  W.  C.,  &c.  as 
soeh  assignees  as  aforesaid,  divers  sums  of  money,  amounting  in  the  whole  to  20001., 
^lich  after  the  said  bills  became  due  and  were  payable  according  to  the  tenor,  &c,  and 
between  the  8th  August  and  the  1st  September  in  the  year  aforesaid,  and  before  the 
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date  and  [1641  issuing  of  the  said  fiat,  had  been  paid  by  W.  H.  to  tiie  plaintiff,  u 
payments  made  in  discharge  of  the  bills  in  fraud  of  his  other  creditors,  and  hr 
of  fraudulently  preferring  the  plaintiflr  to  his  other  creditors ;  which  the  plain'tiS;  id 
ignorance  <tf  any  such  fraud  or  fraudulent  preference,  then  refused  to  repar ;  d  dl 


amount  of  the  said  two  bills  remained  wholly  unpaid  by  the  defendant  to  the  pluntiff 
as  aforesaid,  and  after  the  defendant  had  been  so  called  upon,  and  requested,  by  tlte 
plaintiff  to  pay  him  the  same,  and  before  the  commencement,  &c.,  to  wit,  on, 
W.  C,  Ssc,  as  assignees  as  aforesaid,  commenced  an  action  in  the  court  of  Qnem'e 
Bench  (a)  at  Westminster  against  the  plaintiff  for  the  recovery  of  the  sumB  so  paid 
by  W.  H.  to  the  plaintiff  as  aforesaid ;  and  the  plaintiff  then  and  until  the  recorm 
of  the  judgment  thereinafter  mentioned,  being  ignorant  that  such  payments  had  been 
made  by  W.  H.  in  fraud  or  by  way  of  such  fraudulent  preference  as  aforesaid,  and 
believing  that  he  had  a  good  defence  to  the  action,  appeared  and  pleaded  to  the  action, 
and  endeavoured,  as  much  as  in  him  lay,  to  defend  himself  a^inst  the  said  actum ; 
that  he  defended  the  said  action  at  the  instance  and  request  and  for  the  benefit  of  tin 
defendant ;  that  such  proceedings  were  thereupon  had  in  the  siud  action,  that  it  v» 
afterwards,  to  wit,  on,  &c.  considered  and  adjudged,  &c,  that  W.  C,  &c,  as  such 
assignees  as  aforesaid,  should  recover  from  the  now  plaintiff  as  well  the  said  sum  of 
20001.  as  also  the  sum  of  4061.  13s.  6d.  for  their  costs  and  charges  by  the  said  court 
adjudged  ;  which  damages,  costs,  and  charges  in  the  whole  amounted  to  24061. 13a.  64, 
and  that  the  now  plaintiff  should  be  in  mercy,  &c. ;  as  by  the  record,  Ac  ;  [155]  that 
the  sum  so  recovered  by  W.  C,  &c.,  agajnst  the  now  plaintiff  as  aforesaid,  was  recovered 
for  and  in  respect  of  the  swne  identical  sums  of  money ;  that,  by  reason  of  the  said 
judgment,  and  of  the  defendant  not  having  paid  to  the  plaintiff  the  amount  of  the  t«ti 
several  bills,  or  either,  &&,  according  to  his  said  promiae,  the  plaintiiT  waa  aSt^w^ 
and  after  the  recovery  of  the  said  judgment,  and  before  the  oommencement^  to 
wit,  on,  &o.  called  upon,  uid  forcra  and  obliged,  to  pay,  and  actually  did  pay,  to 
W.  C,  &c.,  as  such  assignees,  as  (foresaid,  the  several  sums  of,  &c.,  so  recovered  sb 
aforesaid ;  and  the  j^laintiff  was  also  forced  and  obliged  to  incur,  and  actually  did 
incur,  a  great  expense,  amounting  to  a  large  sum  of  money,  to  wit,  3001.,  io  and 
about  defending  and  endeavouring  to  defend  himself  against  the  said  acticm ;  whkh 
the  plaintiff  is  still  liable  to  pay. 

Pleas :  first,  non  assumpsit;  secondly,  that  the  plaintiff  did  not  consent  or  agree 
not  to  press  W.  H.  for  payment  of  the  last-mentioned  bill,  modo  et  form& ;  condoaing 
to  the  country  ;  thirdly,  that  the  plaintiffs  did,  before  the  1 3th  of  August  next  after 
the  making  of  the  said  promise,  to  wit,  on,  &c,  and  on  divers  otber  days,  &e.  prev 
W.  H.  for  payment  of  tne  amount  of  the  first-mentioned  bill ;  concluding  to  the 
country.    Upon  all  of  which  three  pleas  issue  was  joined. 

Fourthly,  that  after  the  making  of  the  said  promise,  and  before  the  oommoKe- 
ment,  &c,  to  wit,  on,  »fec.,  and  on  divers  other  days  between  that  day  and  the  Irt 
of  September  1841,  W.  H.  paid  to  the  plaintiff,  and  the  plaintiff  then  accepted  and 
received  from  W.  H.  divers  moneys  amounting  to  a  large  sum,  &c,  to  vnt,  20021  6a.  6d., 
in  full  satisfaction  and  discharge  of  the  said  bills,  and  of  all  damages  sustained  by  the 
plaintiff  by  reason  of  the  nonpayment  thereof,  and  further  that  the  defendant  new 
had  notice  that  the  said  bills  had  not  been  paid  [166]  by  W.  H.  on  the  said  13th  day 
of  August  1841,  nor  was  the  defendant  ever  roqiieated  to  pay  the  amount  thereof 
between  the  said  1 3th  day  of  August  aforesaid,  on  which  day  the  defendant  had  sueh 
notice,  and  was  so  required  to  pay  the  amount  of  the  said  bills  as  in  the  declaration 
mentioned,  and  the  commencement  of  this  suit^  Ac.  Verification. 

Fifthly,  that  the  promise  by  defendant  was  in  writing,  and  signed  by  him,  and 
that  the  plaintiff,  before  the  commencement  of  the  writ,  and  before  the  issuing  of  Ae 
fiat,  to  wit,  on,  &c.,  did  knowingly  and  intentionally  cancel  the  said  promise,  and  did 
then  deliver  u^  the  same  so  cancelled  to  the  defendant  as  satisfied,  cancelled,  and 
annulled.  Verification. 

Sixthly.  As  to  the  nonpayment  of  the  20001.  and  the  damages  allseed  to  have 
been  maintained  by  the  pluntiff  by  reason  of  the  nonpayment  of  the  buls^  and  also 
as  to  the  damages  sustained  by  the  plaintiff  by  reason  of  hia  being  obliged  to  pay  the 

(a)  The  action  was  not  in  the  Queen's  Bench,  but  in  the  Common  Pleas.  See 
Cook  v.  Prilchardt  ante,  vol  v.  p.  339. 


which  the  defendant 


afterwards  and  w^uht  the 
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monejs  recovered,  hs  in  the  declaration  stated,  t^c. ;  that  the  next  payment  in  the 
deelamtaon  alleged  to  have  heen  made  by  W.  H.  were  not  made  by  him  in  fraud  of 
his  otbor  creditors,  and  by  way  of  fraudulently  preferring  the  plaintafTs  to  other 
ereditofs  o(  W.  H.,  modo  et  form& ;  concluding  to  the  country.  Upon  which  issue 
wu  joined. 

Seventhly.  As  to  the  causes  of  action  in  the  introductory  part  of  the  sixth  plea 
mentioned,  that  at  the  t^me  of  the  said  several  payments  by  W.  H.  to  the  plaintiff, 
md  also  at  the  time  of  the  commencement  of  the  said  action  against  the  plaintiff,  the 

ratiff  well  knew  that  such  payments  were  made  in  fraud  of  the  other  creditors  of 
H.,  &a  Verifical3on. 

Bghthly,  to  the  causes  of  action  in  the  introductory  part  of  the  sixth  plea 
mmtioned,  that  the  defendant  had  not,  at  the  time  of  making  these  several  pay- 
ntnitB  by  p^7]  W.  H.  in  discharging  these  bills,  aay  notice  that  such  payments, 
or  any  oi  them,  &o.,  were  made  in  fraud  of  the  other  creditOTS,  fsc.  Verification. 

Replioation  to  the  fourth  plea,  that  W.  H.  did  not  pay  to  the  plaintiff,  nor  did  ihe 
fiaintim  accept  and  receive  from  W.  H.  the  said  several  sums  of  money  in  the  fourth 
pies  mentioned,  in  full  satisfaction  and  discharge  of  the  said  bills  and  all  damages 
Bogtaiaed  by  the  plaintiff  by  reason  of  the  nonpayment  thereof,  and  that  the  defendant 
had  notice  of  the  ncmpayment  thereof,  modo  et  form& ;  concluding  to  the  country. 

To  the  fifth  |dea  tnat  the  {daintiff  did  not  cancel  the  said  promise,  &c. ;  concluding 
to  the  country. 

To  the  seventh  plea  that  the  plaintiff  did  not  know  that  the  payments  were  made 
in  fnud  of  the  other  creditors,  &c. ;  ooncluding  to  the  country. 

To  tiie  eighth  plea,  that  the  defendant  aad,  at  the  time  of  the  making  of  tJie 
psyments  by  W.  H.,  &c,  notice  that  such  payments,  &o.  were  made  in  fraud  of  the 
oeditors  oi  W.  H.,  &c  :  concluding  to  the  country.  Upon  aXl  of  which  replications 
inue  was  joined. 

On  the  trial  before  Lord  Denman  C.  J.  at  the  last  spring  assizes  for  the  county 
of  Surrey,  the  following  facts  appeared. 

Id  the  month  of  July  1841,  William  Hitchcock,  a  brother  of  the  defendant,  owed 
the  plaintiff  20001.  for  money  lent ;  and,  as  securities  for  the  sum,  had  accepted  two 
hills  of  exchange  drawn  by  the  plaintiff,  each  for  the  sum  of  10001.  The  first  of  these 
billi  being  on  the  eve  of  becoming  due,  William  Hitchcock  applied  to  the  plaintiff 
to  renew  it ;  which  the  latter  did,  upon  receiving  from  the  defendant  tiie  following 
guarantee 

"In  conBiderotion  of  your  consenting  and  agreeing  not  to  press  for  immediate 
psyment  of  the  amount  of  a  certain  bill  of  exchange  for  the  sum  of  10001.,  dated  the 
19th  day  of  April  now  last,  and  drawn  by  you  upon,  [168]  and  accepted  by,  my 
brother,  William  Hitchcock,  and  now  in  your  hands,  when  the  same  shall  become  due, 
«iid  not  to  negotiate  such  bill,  and  to  abstain  from  pressing  for  payment  of  such 
Mttounl^  or  any  part  thereof,  until  the  13th  day  of  August  next  (being  the  day  on 
which  a  certain  other  bill  of  exchange  for  the  sum  of  10001.  dated  the  10th  day  of 
May  now  last,  and  likewise  drawn  by  my  said  brother  upon  and  accepted  by  you  (sic), 
aod  now  in  your  hands),  I  do  hereby  guarantee  the  payment  unto  you  on  the  said 
IStit  day  of  August  next,  as  well  of  the  amount  of  the  said  first-mentioned  bill  of 
fflcchange,  or  so  much  of  such  funount  as  shall  not  have  then  been  previously  paid, 
u  also  of  the  unount  of  the  said  secondly-mentioned  Mil  of  exchange.  Dated,  the 
nth  of  July  1841.— I  am,  &c,  (Signed)      Gborgb  HircHCXXJK." 

Between  the  9th  and  31st  of  August  following,  W.  H.  being  at  that  time  in  a  state 
of  complete  insolvency,  paid  to  the  plaintiff's  attorneys,  after  some  application  on  their 
psrt,  several  sums,  amounting  to  20021.  28.  6d.,  being  the  amount  of  the  two  bills 
interest  On  the  16th  of  September  a  fiat  in  bankruptcy  issued  against  W.  H. ; 
the  assignees  under  which  brought  an  action  against  the  plaintiff  to  recover  back  the 
money  so  paid  by  the  bankrupt,  upon  the  ground  that  the  payments  were  a  fraudulent 
p^erence;  in  which  action  they  succeeded.  The  costs  of  the  assignees  amounted 
^  406L  ISs.  6d.,  which  sum,  together  with  the  amount  of  the  verdict,  was  paid  by 
we  pluBtiff. 

At  the  present  trial  evidence  was  tendered  on  the  part  of  the  plaintiff  to  prove 
the  trading  of  W.  H.,  the  petitioning  creditOT's  debt,  and  tiie  act  of  bankruptcy ;  but 
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this  evidenoe  was  objected  to  on  behaU  of  the  [169]  defmdant,  and  rejected  by  his 
lordship,  who  was  of  opinion  that  the  questioQ  as  to  the  banb>uptoy  of  W.  H.  wm 
not  raised  by  the  pleadings. 

It  was  then  contended  on  the  part  (rf  tJie  defendant,  that  the  afBrmatiya  of  the 
issue  raised  by  the  fourth  plea  was  supported  by  the  iact  of  the  payments  stated  in 
the  declaration,  and  admitted  to  have  bem  made  by  W.  H.  to  the  {UfuntifT.  On  the 
part  of  the  plaintiff  it  was  arg^oed,  that  as  the  money  in  question  hod  lieeD,  in  point 
of  law,  received  by  the  plaintiff  to  the  use  of  the  assignees,  it  could  not  operate  u 
a  payment  to  him.  His  lordship  said  he  thought  that  the  proof  of  the  fact  M  money 
having  passed  from  W.  H.  to  the  plaintiff  by  way  of  payment,  even  althou^  it  was 
a  fraudulent  preference,  was,  as  between  the  present  parties,  snfBdent  to  support  die 
issue. 

It  is  not  material  to  consider  the  questions  as  to  the  other  issues. 

A  verdict  was  returned  for  the  plaintiff  on  the  first,  second,  third,  fifth,  and  seventh 
issues,  and  for  the  defendant  on  the  fourth,  sixth,  and  eighth ;  leave  being  reserved 
to  the  plaintiff  to  move  to  enter  a  verdict  upon  the  issue  taken  on  the  replication 
to  the  fourth  plea. 

Sir  T.  Wilde  Sent  in  last  Easter  term  obtained  a  rule  nisi  aeoordingly,  and  also 
for  judgment  non  obstante  veredicto  on  the  issue  raised  upon  the  Biih  ^m;  or  for  a 
new  trial  on  the  ground  of  misdirection,  of  the  improper  rejection  of  evidence,  and  that 

the  verdict  was  against  evidence. 

Bompas  Serjt.  (with  whom  was  Peacock)  now  shewed  cause.  The  real  questioD 
in  the  case  is  as  to  the  meaning  of  the  fourth  plea,  alleging  a  payment  and  acceptance 
in  satisfaction  of  the  money  due  from  W.  H.  to  the  plaintiff;  which  allegation  is 
traversed  by  the  replication.  There  was  a  payment  of  money  in  point  of  fact  [1601 
Then  the  question  is,  whether  events  occurring  subsequently  to  the  fact  payment^  viU 
change  the  nature  of  that  fact — whether  the  circumstance  of  the  assignees  recovoiM 
the  money  back  from  the  plaintiff,  will  prove  that  it  had  not  been  paid  to  him.  [MauleX 
The  plaintiff  will  say  that  the  fact  of  the  assignees  having  recovered  the  mmey  baek 
from  him,  made  it  no  payment,  ab  initio ;  and,  if  so,  he  has  a  right  to  say  that  the 
money  was  not  received  by  him  in  satisfaction  of  his  debt.]  He  might  have  replied 
that  it  was  not  a  valid  satisfaction,  in  the  same  way  as  a  party  who  seeks  to  avM) 
a  contract  obtained  by  duress  or  fraud,  must  shew  that  it  was  so  obtained.  [Maule  J- 
Suppose  this  had  been  the  case  of  a  plea  of  the  delivery  of  a  chattel  in  satisfoctioo, 
which  had  been  traversed  by  the  plaintiff ;  might  not  the  plaintiff  have  shewn  that 
the  owner  of  the  chattel  had  recovered  the  value  of  it  from  him  in  trover  (a)]  Cress- 
well  J.  The  real  question  is,  what  was  given  and  what  was  taken  in  satisf acfaoo  t 
Was  it  the  property,  or  the  mere  possession,  of  the  money  1]  It  was  a  payment  at 
the  time,  and  so  received,  though  it  was  avoided  by  subsequent  events.  There 
are  cases  undoubtedly  where  subsequent  events  have  been  heUd  to  change  the 
nature  of  a  previous  transaction;  as  in  the  case  of  MarsUm  v.  Alien  (8  M. 
W.  494),  which  will  probably  be  relied  upon  by  the  plaintiff,  where  it  was  heM  that 
the  delivery  of  a  bifl  (which  had  been  indorsed  by  the  holder  to  uiother  party 
for  safe  custody)  was  not  an  indorsement  to  such  party.  [Tindal  C.  J.  So  here,  Uk 
£161]  plaintiff  says  the  handing  over  the  money  was  not  a  payment]  In  Marsitm  v. 
Allen  the  holder  of  the  bill  did  not  intend  to  confer  any  nghts  upon  the  party  into 
whose  custody  he  gave  the  bill ;  but  hero  W.  H.  intended  to  pay,  and  the  plaintiff  to 
receive,  the  money,  in  satisfaction.  [Maule  J.  But  in  point  of  fact  it  was  a  payment 
to  the  plaintiff,  not  for  his  own  use,  but  for  the  use  of  other  persons.  Your  argumoit 
is,  that  the  plaintiff  should  have  shewn  this  by  his  replication.  Now  suppose  the 
replication  had  stated  that  the  money  alleged  in  the  plea  to  have  been  para  to  the 
plaintiff,  was  not  paid  to  him  by  the  defendant,  or  accepted  by  him  in  satisfactiMi; 
but  was  paid  to  him  by  the  defendant  for  t^e  use  of  the  assignees, — that  would  hare 

(a)  A  fortiori  upon  a  recovery  (rf  the  chattel  itself  in  detinue,  or  in  replevin,  the 
judgment  in  which  actions  does  not  vest  the  property  in  the  d^endant,  as  is  Uie  ^eet 

of  a  judgment  in  trover,  or  in  trespass  de  boms  aaportatis  et  conversis,  P.  19  H.  6, 
fo.  65,  pi.  5  ;  M.  6  H.  7,  fol.  8,  9,  pi.  4.  If,  however,  after  a  judgment  for  the  plaintiff 
in  detinue,  which  is  to  recover  the  goods  or  their  value,  the  plaintifl^  by  issuing  wooea 
for  the  value,  renounces  his  right  to  the  chattel  in  specie,  the  property  would,  it  ii 
conceived,  vest  in  the  defenduit 
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been  bad,— «s  amounting  to  a  statement  in  a  round  about  way  that  the  plaintiff  had 
Qot  accepted  the  money  in  discharge  of  the  debt.  That  would  be  the  effect  of  the 
replication  you  propose.]  The  replication  suggested  would  undoubtedly  be  bad,  as 
neither  denying  nor  coniessiog  and  avoiding,  the  allegation  in  the  plea.  [Maule  J. 
It  would  amount  to  a  denial  t£at  the  money  was  accepted  by  the  plaintiff  in  discharge 
of  the  debt]  In  the  case  of  a  plea  of  no  award,  the  meaning  of  the  plea  is,  that  no 
legal  award  was  made  at  the  time ;  but  if  something  has  occurred  afterwards  to  render 
the  award  invalid,  the  defendant  must  set  out  the  facts  in  his  pleading.  In  the  present 
ease  the  pluntiff  took  the  money,  and  for  a  time,  at  least,  held  it  as  a  satisfaction  of 
his  debt.  During  that  time  he  could  not  have  sued  tiie  surety,  nor  could  t^e  surety, 
by  paying  the  pliuntiff,  have  mfuntained  any  action  n^nst  the  prindpal  debtor.  The 
surety  was  then  discharged  absolutely,  and  the  plaintiff  cannot  revive  tiie  debt  against 
Mm  07  matter  ex  poet  facto.  The  whole  question  will  perhaps  turn  substantially  upon 
the  point,  whether  or  not  t^o  facts  upon  which  t^e  plaintiff  relies,  ought  to  have  been 
[162]  specially  replied,  with  a  special  traverse  of  the  payment^  or  an  induoement 
giving  colour  (a). 

At  all  events  the  plaintiff  is  not  entitled  to  a  verdict  upon  the  issue  on  the  fourth 
plea,  as  the  jury  have  found  a  verdict  for  the  defendant  upon  the  sixth,  thereby 
negativing  the  fact  of  fraudulent  preference.  [Maule  J.  The  bankruptcy  was  not 
proved.]  And,  therefore,  it  was  not  shewn  that  the  money  the  plaintiff  received  was 
Dot  properly  his  own.  The  verdict  and  judgment  in  the  former  action  were  not 
evideooe  gainst  tAie  present  defendant,  being  res  inter  sJioa  actea.  [Maule  J.  They 
would  dearly  not  be  conclusive  ag^nst  him.] 

Sir  T.  Wilde  and  Channell  Serjts.  (with  whom  was  Deedes),  in  support  of  the  rule. 
Ab  the  bankruptcy  was  not  proved,  it  is  manifest  that  the  jury  coula  not  find  the  fact 
d  a  fraudulent  preference  (b).  The  fourth  plea  is  pleaded  as  a  bar  to  the  action,  and 
muBt  be  received  in  that  sense.  It  purports  that  the  plaintiff  has  no  cause  of  action 
against  the  defendant,  a  surety,  because  the  [163]  principal  debtor  paid  the  debt,  and 
the  claim  of  the  plaintiff  was  thereby  satisfied.  The  question  then  is,  was  the  debt 
paidl  Was  not  the  effect  of  the  recovery  of  the  money  by  the  assignees  to  rescind 
the  payment  ab  initio?  Whose  money  was  it  that  was  paid?  Was  it  ever  paid  in 
disdbarge  of  W.  H.'s  debt  t  It  was  paid  to  the  use  of  the  assignees  from  the  first 
moment  that  the  plaintiff  received  it.  Clearly,  then,  it  never  was  a  payment  to  the 
jdaintiff  in  satisfaction  of  his  claim.  The  language  of  the  ^ea  must  receive  a  legal 
ooiutruction.  The  term  "  payment "  cannot  mean  tiie  hanmng  over  from  one  party 
to  another  of  money  which  does  not  belong  to  the  one,  and  which  cannot  be  retained 
(vide  supra,  162  (a))  by  the  other.  It  is  said  that  at  any  rate  the  facts  ought  to  have 
been  specially  replied ;  but  it  is  admitted  that  if  they  had  been  set  out  upon  the 
record,  the  replication  would  have  been  bad  (vide  infra,  167,  n.).  It  is,  however, 
ooDtended  that  the  facts  might  have  been  specially  stated,  with  a  special  traverse  of 
the  payment.  But  the  argument  on  the  other  side  shews  that  this  is  not  the  case  for 
a  qiedal  traverse.  For,  in  the  first  place,  the  facts  tdleged  in  the  inducement  would 
unoQDt  either  to  a  direct  denial  of  the  allegation  of  payment,  or  they  would  be  in 
ccnfesflion  and  avoidance ;  and  in  either  case  a  special  traverse  would  be  improper. 


(a)  Queere,  whether  a  special  replication  might  not  have  been  supported  on  the 
groDod  that  the  subject  of  the  fraudulent  preference  was  not  a  speoinc  chattel,  by  a 
nooeBsful  assertion  of  title  to  whiofa,  tiie  assignees  would  shew  tliat  the  creditor  never 
had  acquired  any  thing  in  the  chattel  beyond  a  mere  naked  possession  without 
pteperty,  but  was,  as  far  as  appears,  a  payment  in  moneys  numbered,  in  coin  or  notes 
uoeannarked.  The  right  of  the  assignees  arising  out  of  the  circumst^ces  which  gave 
to  the  payment  the  character  of  a  fraudulent  preference,  would  therefore  appear  to  be, 
not  a  right  to  avoid  and  annul  the  payment,  but  a  new  right  accruing  to  them  from 
the  very  fact  that  the  property  in  me  coin  or  notes  had  vested,  and  liad  irrevocably 
Tested,  in  the  defendant    Vide  post^  167,  n.  (a). 

[b)  The  bankruptcy  was  distinctly  alle^;ed  in  the  declaration,  uid  was  not  denied 
by  any  plea^  There  seems  to  be  no  difference,  as  to  the  question  of  fraudulent  prefer- 
eooe,  between  a  bankruptcy  admitted  on  the  record  and  a  bankruptcy  denied  and 
proved.  The  plaintiff  produces  bis  seota,  ready  to  establish  the  truth  of  the  allegations 
<rf  bis  declaration ;  the  defendant  cannot  weaken  the  ^eot  of  those  allegations  by 
decHnii^  to  hear  the  evidence  brought  to  support  thrao. 
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[Maule  J.  It  may  be  doubted  whether  the  defendant,  after  taking  issue,  or  upon  a 
general  demurrer,  has  strictly  a  right  to  contend  that  the  traverse  ought  to  hare  been 
special.]  Under  a  plea  of  no  award,  it  is  competent  to  the  defendant  to  shew  that 
although  an  award  has  been  made  in  point  of  fact,  the  instrument  is  defectire,  and 
consequently  is  invalid.  In  Hill  v.  The  Manchester  Waier-Works  Company  (5  B.  &  Ad. 
866,  2  &  M.  573) — in  an  action  against  a  corporation  on  a  bond,  the  condition  dl 
which  recited,  that  the  company  were  by  an  act  [1641  of  parliament  autiunised  to 
raise  money  by  bond,  and  that  at  a  general  assembly  of  the  company  of  jvoprieton, 
it  had  been  resolved  that  the  bond  in  question  should  be  issued  for  that  purpose, — 
the  defendants  pleaded  non  est  factum ;  and  it  was  held,  that  althoogh  the  oompuy 
oould  not,  under  that  plea,  shew  that  the  bond  exeonted  by  tiiem  was  involidatea  uj 
collateral  matter,  they  might  shew  that  it  was  void,  because  executed  contrary  to  liie 
provisions  of  the  act  of  parliament.  [Maule  The  issue  is,  whether  the  money  was 
received  by  the  plaintiff  in  satisfaction  of  his  claim.  You  say  it  was  received  by  him 
for  the  use  of  the  assignees  of  the  debtor.  His  bankruptcy  must  therefore  be  (voved. 
You  will  then  contend  that  it  was  proved  by  shewing  the  record  in  the  action  by  the 
assignees  against  the  present  plaiutiff,  in  which  they  recovered  the  money  fnnn  ninLl 
That  is  not  exactly  the  argument  submitted.  The  question  is,  whether  Uie  principu 
debtor  discharged  his  debt  to  the  plaintiff.  A  jury  have  found,  and  this  ooort  has 
upheld,  the  finding  (see  Cock  v.  Prticbard,  ante,  vol.  v.  p.  329),  that  the  assignees  had 
a  right  to  the  money  which  passed  from  the  debtor  to  the  plaintiff  on  that  occasion. 
If  another  jury  were  to  find  that  there  had  been  no  fraudulent  preference,  that  woold 
not  make  the  former  transaction  amount  to  a  payment  The  verdict  and  judgment 
in  that  case  are  conclusive  against  the  present  defendant :  for  that  was  not^  as  ur  aa 
he  is  concerned,  res  inter  alios.  As  a  surety  he  cannot  be  treated  as  a  stranger  to 
transactions  between  the  principal  debtor  and  creditor,  relating  to  the  debt  itseU.  If 
the  creditor  had  recovered  against  the  surety,  and  the  latter  were  to  sue  the  princ^ 
debtor,  the  judgment  in  the  former  action  could  not  be  said  to  be  res  inter  abos. 
^Coltman  J.  Your  argument  would  seem  to  go  the  length  of  shewing,  that  if  the 
former  verdict  had  been  [165]  obtained  by  reason  of  gross  negligence  on  the  part  of 
the  then  defendant,  it  would  still  be  binding  on  the  surety.]  Negligence,  or  cmlusicffl, 
or  fraud,  might  have  been  set  up  by  the  present  defendant.  But  he  has  no  right  to 
try  again  a  question  that  has  already  been  fairly  contested  and  disposed  of.  It  was 
not  necessary  in  the  present  action  to  prove  the  bankruptcy  of  the  fnincipal  debtor. 
The  action  is  brought  upon  a  guarantee  for  the  payrnoit  of  two  bills ;  the  surety  aayt 
they  have  already  been  paid  :  surely  the  judgment  in  the  former  action  is  conclmin 
to  shew,  they  have  not  been  paid.  Whether  or  not  the  surety  was  dischuged  is 
another  question.  [Cresswell  J.  Can  you  use  the  record  in  the  former  aefiaa  to 
shew  a  fact  upon  which  the  verdict  and  judgment  were  obtained,  namely,  that  the 
money  was  received  by  the  plaintiff",  not  as  a  payment,  but  for  the  use  of  the  assignees  1 
In  the  ordinary  case  of  an  action  for  negligence  against  a  master,  in  which  a  vwdiet 
is  obtained  by  the  plaintiff,  where  the  master  brings  an  action  against  his  servant  in 
whose  negligence  the  cause  of  action  originated,  the  verdict  and  judgment  in  the 
former  action  are  evidence  of  the  amount  of  damages,  but  not  of  the  circtmistanoes 
under  which  they  were  recovered  (a).]  It  is  submitted  that  the  cases  are  distinguish- 
able. It  was  certainly  competent  to  the  plaintiff  in  this  action  to  shew  that  tte 
money  which  was  alleged  in  the  former  action  to  have  been  received  by  him  to  tin 
use  of  other  parties,  and  as  such  was  recovered  from  him,  had  been  paid  to  him  1^  the 
principal  debtor  in  respect  of  these  particular  bills. 

TiNDAL  C.  J.  The  principal  question  in  this  case  arises  on  the  issue  taken  on  the 
fourth  plea,  which  states  that  W.  H.  had  paid  to  the  plaintiff,  and  that  the  plaintiff 

S166]  had  received  and  accepted  from  him,  a  sum  of  money  in  full  satisfactioa  and 
iischarge  of  the  bills  of  exchange  mentioned  in  the  declaration.  Hie  rejdicatiaB 
traverses  this  allegation  of  payment  and  acceptance.  And  the  question  is,  vhetiier, 
under  th  is  general  traverse,  me  plaintiff  was  at  liberty  to  give  in  evidence  circumstanoes 
subsequent  to  the  fact  of  the  money  being  handed  over  to  him  from  W.  Hitehcock  for 
the  pur]Qose  of  shewing  that  tiie  transaction  was  not,  in  fact,  a  payment  in  satisfsction 
of  the  bills  in  question.  And  upon  the  best  consideration  which  I  can  bri^z  to  tiie 
case,  I  am  of  opinion  that  the  plaintiff  was  at  liberty  to  do  aa   Of  tiie  fact  a  moiuy 

(a)  Vide  diet  per  our.  in  Onen  t.  The  New  Rivar  Oompaafft  4  T.  R  690: 
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being  passed  as  a  payment  there  can  be  no  doubt ;  but  I  think  that  the  plaintiff  was 
at  liberty  to  shew  that  what  appeared  at  the  time  to  be  a  good  and  satisfactory 
nmnent,  was  pwfeotly  illusory ;  that  the  money  which  he  had  received  from 
Vf.  Hitchcock  oould  not  be  appropriated  by  him  to  his  own  use,  but  t^at  it  belonged 
to  the  assignees.  Suppose  the  particular  facts  had  been  replied,  the  replication  must 
bsTC  been  by  way  oi  confusion  and  avoidance;  and  it  is  a  rule  in  pleading  that 
where  a  repIicataoD  is  in  confession  and  avoiduice^  and  the  subject  matter  of  the 
iToidance  is  inoonsistent  witA  the  focts  stated  in  the  plea,  the  plaintiff  must  specially 
Inverse  them  (ay.  If,  therefore,  the  plaintiff  had  replied  the  foots  specially  he  must 
hsre  conehided  **  without  this,"  that  the  money  was  paid  by  W.  Hitohoock  and  accepted 
by  him  in  satisfaction.  In  Cnn^/er  v.  fVane  (1  Stra.  426),  where,  to  an  action  in 
assumpsit  for  151.,  the  defendant  pleaded  that  he  gave,  and  the  plaintiif  received,  a 
note  for  51.  in  satisfaction,  the  plea  was  held  bad ;  and  Pratt  C.  J.,  in  giving  judgment, 
Bsid,  "  As  the  plaintiff  had  a  cause  of  action,  it  can  only  be  [167]  extinguished  by 
Bfttasfectaon  he  agrees  to  accept ;  and  it  is  not  hia  agreement  aione  that  is  sufficient, 
biit  it  must  appear  to  the  court  to  be  a  reasonable  satisfaction  ;  or,  at  least,  the  contrary 
most  not  appear,  as  it  does  in  this  case."  So  here,  the  real  facts  of  the  case  shew  that 
tiie  plaintiff  had  not  received  any  satisfaction  for  his  claim ;  and  I  think  that  was 
evidence  to  support,  in  point  of  law,  the  denial  of  the  payment. 

Upon  the  other  point  I  am  of  opinion  that  the  judgment  in  the  actaon  by  the 
assignees  against  the  present  plaintiff  was  not  conclusive  against  the  present  defendant 
He  was  no  party  to  that  action,  and  could  not  interfere  in  it  But  I  think  it  was 
admissible  as  evidence  for  the  purpose  of  shewing  the  nature  of  the  whole  transaction. 
UpoD  the  whole,  I  am  of  opinion  that  the  case  should  go  down  to  a  new  trial  to 
aaraitain  whether  or  not  there  had  been  a  real  and  genuine  payment  of  the  bills  by 
tiie  bankrupt  to  the  plaintiff. 

CoLTMAN  J.  The  plea  imports  that  W.  H.  paid  20921.  28.  6d.  of  his  own  money ; 
if  the  money  was  not  his,  it  was  not  paid  in  satisfaction  of  his  debt  (a)*.  CSimber  v. 
^ane  is  very  much  in  point  What  there  appeared  upon  the  record,  in  this  case 
appeared  by  the  [168]  evidence ;  namely,  that  the  plaintiff  bad  not  received  satisfaction 
for  his  debt  Upon  the  other  point  also  I  quite  agree.  The  jud^ent  in  the  former 
sction,  though  receivable  as  a  medium  of  proof  that  the  money  did  not  belong  to  the 
party  paying  it,  was  not  conclusive  endence  to  satisfy  the  allegation — that  the  money 
hid  not  been  paid  in  satisfaction. 

Maui,e  J.  I  also  think  the  rule  must  be  made  absolute  for  a  new  trial.  As  to 
the  fourth  plea  the  most  material  point  is,  the  allegation  that  the  plaintiff  received 
the  money  from  W.  Hitchcock  in  satisfaction  of  his  claim.  But  the  evidence  shews 
that  the  money  received  by  him  was  received  inconsistently  with  its  being  in  satisfac- 
tion, for  that  it  was  received  to  the  use  of  the  assignees  of  the  bankrupt.  This  was 
affirmative  matter  negativing  the  allegation  in  the  defendant's  plea.  There  is  no  rule 
of  pleading  to  prevent  the  puuntiff  from  denying  that  which  the  defendant  has  alleged ; 
and  here  it  was  quite  unnecessary  for  the  plaintiff  to  give  colour  or  to  have  a  special 
traverse.  1  do  not  think,  however,  that  the  plaintifT  is  entitled  to  have  a  verdict 
entered  for  him  upon  the  fourth  plea,  as  I  am  of  opinion  that  the  judgment  in  the 
action  between  the  assignees  and  him  was  not  conclusive  evidence  against  the  present 
defendant  It  is  said  that  it  is  hard,  after  the  plaintiff  has  done  nis  best  to  defend 
himself  in  the  action  brought  by  the  assignees,  and  has  been  compelled  to  pay  them 
back  the  money,  that  he  should  suffer  the  lo8&   But  the  question  between  the  present 

{0)1  See  1  Wms.  Saund.  21  (2),  209  (8) ;  Kenckin  v.  Kriight,  1  Wils.  253. 

(a)>  In  this  view  of  the  case  a  special  replication  would  be  clearly  inadmissible ; 
bat,  quffire,  whether  at  the  time  of  the  fraudulent  preference,  which  must  be  taken 
to  have  occurred  before  any  act  of  bankruptcy,  it  being  so  alleged  in  the  declaration 
and  not  denied,  the  money  was  not,  for  all  purposes,  the  money  of  W.  Hitchcock, 
though  it  may  have  been  so  applied  by  him  as  to  give  the  assignees  a  right  of  action 
to  recover  it,  as  if  it  had  beoi  t^eir  own  money.  If  the  assignees  had  declared 
Bpedally,  would  they  not  have  stated  that  W.  H.,  with  intent  to  defraud  his  creditors, 
vohintarily  paid  the  money  to  the  defendant,  without  saying  that  the  money  so  handed 
over  belonged  to  them  ?  It  would  rather  seem  that  the  assignees  are  allowed  to 
recover,  brevi  manu,  as  for  money  received  for  their  use  a  sum  of  which,  though  paid 
otherwise  than  for  iJieir  use,  they  are  entitled  to  take  the  benefit. 
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pluntiff  and  d^endant  is,  whether  the  assignees  were  mtitled  to  recover  tlut  naitj. 
And  tiiat  is  a  bet  which  the  plainlafF  cannot  prore  conclnmvely  by  the  prodoolin  d 
tiie  record  in  the  former  action — he  must  bring  forward  ot^er  evidence.  If  the  next 
jury  should  find  against  the  plaintifT  upon  that  point,  and  that  the  assignees  hsd  no 
right  to  the  money,  [169]  it  would  be  the  same  between  the  present  parties  as  if  the 
p^ntifT  had  beeu  robbed  of  it ;  and  be  must  put  up  with  the  loss.  Juries  do  sometiiaes 
find  difierent  verdicts  upon  the  same  facts.  In  an  action  on  a  policy  of  insunune 
against  the  insurer,  where  the  defence  set  up  is  that  certain  matters  ought  to  hsre 
been  communicated  to  the  insurer,  the  jury  may  find  that  the  matters  were  material 
and  give  a  verdict  for  the  defendant  The  assured  may  then  sue  his  broker  for 
negligence  in  not  making  the  communication ;  and  in  t^at  action  tho  jury  may  thidi 
the  matters  not  material ;  and  tibe  assured  consequently  has  to  pat  up  wi^  the  Iom. 
It  is  a  hardship  upon  him ;  but  there  is  no  remedy  for  it  in  t^e  present  state  of 
the  lavr. 

Cress  WELL  J.  concurred. 

Rule  absolute  for  a  new  trial. 


Bbown  v.  Ludham  and  Anothbr.  June  6, 1843. 

[S.  C.  6  Scott,  N.  R.  934.] 

A  horse,  pointed  out  by  A.,  an  execution  creditor,  as  the  property  of  B.,  the  exeratna 
debtor,  having  been  seized  under  a  fi.  fa.  C.  claiming  property,  brought  treepus 
against  the  sheri^  who  applied  for  relief  under  the  interpleader  act.  The  cffoai, 
instead  of  directing  an  issue,  ordered  that  t^e  action  of  trespass  should  proceed,  and 
that  A.'8  name  should  be  substituted  for  that  of  the  shenff,  subject  to  the  tenw 
usually  imposed  where  an  issue  is  directed. 

Ghannell  Serjt  on  the  first  day  of  the  term,  on  behalf  of  the  sheriff  <A  Herta, 

obtained  a  rule  nisi  under  the  interpleader  act.  It  was  stated  in  the  affidavits  upon 
which  the  rule  was  moved  for,  that  on  the  4th  of  May  last  a  writ  of  fi.  fa.  issued  at 
the  suit  of  the  plaintifi"  in  this  cause,  under  which  an  entire  horse  called  "  The  young 
Yorkshire  Hero"  was  seized  at  Tring  on  the  5th.  On  the  16th  the  sheriff  rec^ved 
notice  from  one  Throup  and  another,  that  the  horse  was  their  property  ;  and  oa  |^70] 
the  23d  they  commenced  an  action  of  trespass  against  the  sheriff  and  his  officer. 

Bompas  Serjt.  now  appeared  for  the  claimants,  who,  it  was  stated,  had  purchased 
the  horse  on  the  4tfa  of  March,  and  had  been  prevented  from  obtaining  considerable 
profits,  as  the  animal  was  just  going  on  circuit  The  learned  serieant  su^ested  that 
the  execution  creditor  might  be  substituted  for  the  sheriff  as  the  defendant  in  die 
action  of  trespass  brought  by  the  claimants ;  and  offered  to  give  security,  to  the 
satisfaction  of  the  master,  upon  the  horse  being  given  up  to  them.  [Tin<kl  C  3. 
Viouid  not  trover  be  the  more  proper  form  of  action!]  In  that  action  the  cUimaotB 
would  not  recover  damages  for  the  toss  of  the  profits  (a). 

Storks  Serjt  for  the  execution  creditor  objected  to  the  course  proposed.  The 
books  of  practice  lay  it  down  that  there  should  be  an  issue,  in  which  the  claimant  is 
to  be  the  plaintiff  (b).    [Tindal  C.  J.    The  statute  (c)  £171]  does  not  say  so.   Maole  I 

(a)  Unless  specially  laid. 

lb)  See  2  Archb.  Prac.  4th  edit.  p.  860.    But  see  also  7th  edit  p.  1008. 

(c)  The  1  &  2  W.  4,  c  58,  s.  6,  authorises  the  courts  from  which  the  process  ismd, 
to  cul  before  them  the  execution  creditor  and  the  clainumt^  '*  and  thereupon  to  exerciae 
for  the  adjustment  of  such  claims,  and  the  relief  uid  |H<otecticHL  of  the  sheriff^  Sa^  aB 
or  an^  of  the  powers  and  authorities  herdnbefore  contained,  and  make  such  mlei  and 
decisions  as  shall  appear  to  be  just,  according  to  the  oircumstances  of  the  case."  The 
powers  and  authorities  here  referred  to  are  those  given  by  the  first  section  of  this  set 
m  respect  of  adverse  claims,  by  which  the  court  or  judge  may  make  rules  aod  orden 
calling  upon  the  claimant  to  appear  and  to  state  the  particulars  of  his  claim,  uid  main- 
tain or  relinquish  his  claim,  and  upon  such  rule  or  order  to  hear  the  allegations  as  well 
of  the  claimant  as  of  the  plaintiff,  and  in  the  mean  time  to  stay  the  proceedings  in  sodi 
action,  and  finally  to  order  the  claimant  to  make  himself  defendant  in  the  same  or 
some  other  acticm,  or  to  proceed  to  trial  on  me  or  more  feigned  issue  or  iasoe^  and  abo 
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In  general  when  an  issue  is  directed  no  action  has  been  commenced  against  the  sheriff. 
Here,  some  expense  has  been  incurred.  If  an  issue  were  directed  that  expense  would 
be  thrown  away.  I  do  not  think  there  is  any  substantial  difference  between  an  action 
ud  an  i88u&  The  court  may  impose  terms.]  All  that  the  execution  creditor  requires 
IB,  the  oUumantB  shall  be  put  to  prove  their  right.  [Tindal  0.  J.  That  will  be 
tiifl  effect  of  the  rule  at^^ested/l 

After  some  farther  aiacussioii,  in  which  Storks  Seijt.  pressed  for  the  sale  of  t^e 
bone,  but  declined  giving  an  indemnity  to  the  sheriff,  Tindal  C.  J.  proposed,  as  the 
best  course,  that  the  action  against  the  sheriff  should  be  suspended,  that  a  feigned 
isBue  shoold  be  directed  to  try  whether  the  property  was  in  the  claimants  and  the 
elocution  debtor,  and  that  if  the  verdict  should  be  found  against  the  execution  creditor, 
the  action  against  the  sheriff  might  proceed ;  but,  upon  Channell  Serjt  calling  the 
attention  of  the  court  to  the  statement  in  the  affidavits  upon  which  he  had  moved — 
that  at  the  time  of  the  seizure  a  clerk  of  the  plaintiff's  attorney  bad  attended  the 
officer,  had  pointed  out  the  horse,  and  desired  that  the  horse  might  be  seized,  telling 
the  officer  that  it  was  the  defendants'  property ;  which  statement  was  not  answered ; 
and  that  the  sheriff  had  been  ruled  to  return  the  writ  so  soon  that  he  could  not  have 
made  an  application  at  an  eu^ier  period — the  court  ordered  the  rule  to  be  drawn  n^ — 
that  the  action  of  trespass  should  proceed,  the  name  of  the  execution  creditor  bemg 
sabstituted  for  those  of  the  sheriff  and  his  officer ;  that  the  horse  should  be  de-[172]- 
Kvered  up  to  the  claimants,  upon  their  giving  security,  within  a  week,  to  the  satisfac- 
tioD  of  the  master,  for  the  return  of  the  horse,  in  the  event  of  their  claim  tumii^  out 
to  be  unfounded ;  that  otherwise  the  horse  should  be  sold,  and  the  proceeds  poia  into 
court;  and  that  the  question  as  to  costs  should  be  reserved. 

Bole  acandingly  (a). 

[173]   CuRUNG  V.  Mills.   June  6,  1843. 

[S.  C.  7  Scott^  N.  R.  709 ;  12  L.  J.  C.  P.  316.] 

A.,  1^  deed,  "  in  consideration  of  the  rents,  ooveiwnts,  and  agreements  hereinafter 
reserved  luid  contained,"  on  the  part  of  B.,  covenants  to  grant  to  R,  at  his  request, 
a  lease  of  a  house :  habendum  for  twenty-one  years  from  a  day  past,  "  but  deter- 
minable as  hereinafter  mentioned."  R  covenants  to  lay  out  a  certain  sum  on  t^e 
premises.  And  it  is  agreed  that  the  lease  shall  contain  a  covenant  for  the  payment 
of  rent  and  other  usual  covenants ;  "  and  also  a  covenant,  as  it  is  also  hereby  agreed, 
CD  the  part  of  A  for  the  quiet  enjoyment,  &c  ;  and  it  is  also  agreed  that  it  shaU 
be  lawf  iQ  for,  and,  in  the  event  of  a  lease  bein^  executed,  there  shall  be  contained 
in  the  lease  a  proviso  empowering,  B.  to  determine  the  tenancy  or  the  lease,"  Sec. — 
Held,  a  {Hreeent  demise. — Before  the  date  of  the  deed  (September  1836),  A.  was 
the  owner  of  a  row  <rf  houses  running  from  north  to  south,  with  a  garden  at  the 
book  of  each  (to  the  east).  In  the  rear  of  the  gardens,  and  divided  mm  them  by 
a  wire-fenoe,  was  a  shmbbeiy  wiUi  a  gravel  wuk,  which  was  used  in  common  by 
the  occupiers  of  all  the  houses.  This  sbrubbeiy  was  bounded  on  the  east  md  north 
by  t^e  fence  of  J.  S.  By  the  instrument  the  premises  demised  to  B,  were  described 
as  "the  first  house  south  in  the  row  called,  ^c,  with  the  garden  and  shrubbery  at 
the  rear  and  north  side  thereof,  and  extending  to  J.  S.'s  fence  either  way,  (fee,  and 
sko  liberty  of  way  and  passage  to  and  for  such  person  for  the  time  being  occupying 
the  premises  intended  to  be  hereby  demised  in,  along,  and  over  the  walk  in  the 
rear  of  the  honses,  &&,  inclosed  by  a  wire-fenoe  from  the  garden-ground,  or  ground 
oocQpied  with  such  several  houses."   The  fence  of  J.  S.  ran  along  the  south  side  of 

to  direct  which  of  the  partaes  sh^l  be  plaintiff  or  defendant  on  such  trial,  or,  with  the 
MQsent  of  the  plaintiff  and  the  idaimant,  tiieir  counsel  or  attorneys,  to  dispose  of  the 
nwrits  of  their  claims,  and  determine  the  same  in  a  summary  manner,  ami  to  make 
"wh  otiier  rales  and  orders  therein,  as  to  oosts  and  all  odier  matters,  as  may  atppear 
to  be  just  and  reasonable." 

By  Uie  I  &  2  Vict.  c.  46,  the  powers  here  fpveti  to  the  court  are  made  exerciseable 
by  a  rin^e  judge.    Vide  -poet,  189,  n. 

(n)  And  see  Melville  v.  Smark,  ante,  vol.  iii  p.  57 ;  Qoidgdimdt  v.  Hamkt,  post^ 
^  187 ;  fenwiek  v.  Lai/cock,  2  Q.  B.  lOS. 
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the  garden  belongiug  to  the  house  demised  to  K,  as  £«■  as  tho  wire  fence  dividiDg 
the  garden  from  the  shruhbery.   In  September  1839,  A.  by  indenture  of  leu^ 

demised  to  C,  another  house  in  the  same  row,  with  a  reservation  of  a  similar  right 
of  way. — Held,  that  the  premises  demised  to  B.  included  at  least  some  portim  of 
the  angle  of  the  shrubbery  at  the  back  of  his  garden,  between  the  wire-fence  aiid 
the  fence  of  J.  S.  to  the  east,  and  therefore  that  C.  had  no  r^ht  to  walk  over  the 
whole  of  the  land  comprised  in  that  angle. 

Trespass,  for  breaking  aud  entering  the  plaintiff's  tslose,  c^ed  "  the  gardtm." 

Pleas ;  first,  not  guilty ;  secondly,  that  the  locus  iu  quo  was  not  the  plaintiff's 
close.    Upon  both  of  which  issue  was  joined. 

Thirdly,  that  the  locus  in  quo  was  the  close,  aoil,  aud  freehold  of  Mary  P.  ^VhittoD ; 
and  leave  and  licence  from  her. 

Fourthly,  that  t^e  plaintiff  had  not^  at  any  of  the  [174]  times  when,  &c.  aur 
estate,  right,  or  interest  in  the  close  in  which,  &c.  save  and  except  under  the  siiia 
M.  P.  W. ;  and  that  before  the  plaintiff  was  possessed  of  the  close,  or  any  part  thereof, 
and  before  the  times  wheu,  &c.,  to  wit,  on  the  27th  of  September  1839,  M.  P.  W.,  by 
indenture,  granted  to  the  defendant  full  and  free  right,  liberty,  and  permisaioD,  of 
walking  in  and  upon  the  close ;  wherefore,  ifec.  Verification. 

Replication,  to  the  third  plea,  that^  whilst  the  close  was  the  close,  soil,  aud  free- 
hold of  M.  P.  W.,  and  long  before  the  giving  and  gnmting  of  the  leave  and  licence  of 
M.  P.  W.  to  the  defendant,  to  wit,  on  the  18th  of  September  1835,  M.  P.  W.  demised 
the  close  to  the  plaintiff;  habendum  unto  the  pluutiff,  his  executors,  &c.  for  twenty- 
one  years  from  the  24th  of  June  1835,  the  plaintiff  to  be  at  liberty  to  determine  the 
tenancy  at  the  end  of  die  third,  seventh,  or  fourteenth  year  of  the  term,  on  giviiig 
six  calendar  months'  notice  thereof ;  by  virtue  of  which  demise,  the  plaintiff,  ou,  Sx^ 
entered  upon  and  was  possessed  of  the  close ;  and  that  he  had  not  at  any  time  givea 
notice  to  determine  the  tenancy;  and  that  he  continued  so  possessed  until  tlie 
defendant,  during  the  continuance  of  the  said  demise  oi  his  own  wrong,  Inoke  and 
entered,  &c.  Verification. 

To  the  last  plea,  that  the  plaintiff  was  possessed  of  the  close  long  before  and  at 
the  several  times  when,  &c.,  and  long  before  and  at  the  time  of  the  making  of  the  sud 
indenture  as  tenant  thereof  to  M.  P.  W.  under  and  by  virtue  of  a  certain  demise 
thereof,  from  M.  P.  W.  to  the  plaintiff,  long  before  the  several  times  when,  &c.,  and 
long  before  the  making  of  the  indenture ;  without  this,  that  before  the  plaintiff  was 
poBsessed  of  the  ch»e,  M.  P.  W.,  by  the  said  indenture,  granted  unto  tiie  defendaot 
full  and  free  right,  liberty,  and  permission,  of  walking  in  and  upon  the  close,  mode  et 
form& ;  concluding  to  the  country. 

[176]  The  rejoinder  took  issue  upon  the  demurrer  mentioned  in  the  reidieotaon 
to  the  third  plea,  and  joined  issue  upon  the  replication  to  the  fourth  plea. 

The  surre-joinder  joined  issue  upon  the  rejoinder  to  the  replication  to  the  third 
plea. 

At  the  trial  before  Lord  Denman  C.  J.  at  the  last  assizes  for  the  county  of  Sumyt 
the  following  facts  appeared. 

The  phuntiff  was  tiie  occupier  of  a  house,  being  No.  8  in  Grove  Crescent,  Cwnber- 
well  (bemg  the  last  house  south  in  a  crescent  running  north  and  south) ;  the  defendant 
was  the  occupier  of  the  house,  &c.  No.  6.  At  the  back  of  each  of  tiie  houses  (to  the 
esst)  was  a  small  garden,  and  in  the  rear  of  the  gardens  was  a  win  fence  sepantiDg 
them  from  a  strip  of  land  planted  as  a  shrubbery,  in  which  there  was  a  six-foot  gnra 
walk,  which,  before  the  agreement  hereafter  mentioned,  appeared  to  have  been  med 
by  the  inhabitants  of  all  the  houses  in  the  crescent  At  each  end  of  tiiis 
(running  north  and  south)  was  a  circular  turn.  The  whole  of  the  premises  woe 
bounded,  on  the  south  and  east,  by  lands  in  the  occupation  of  Charles  Baldwin  (a). 

On  the  18th  of  September  1835,  an  agreement,  under  seal,  was  executed  between 
Mary  P.  Whitton  (who,  it  was  admitted,  was  then  the  owner  in  fee  of  the  whole  of 
the  houses),  of  the  one  part,  and  the  plaintiff  of  the  other  part ;  the  material  poiiita 
of  which  were  as  follows  : 

"The  said  M.  P.  W.,  in  consideration  of  the  rents,  covenants,  and  agreemoiU^ 

(a)  See  Dykes  v.  Blake,  1  Am.  C.  P.  Rep.,  where  a  plan  of  the  preniiaes  in  qotftion 
is  given. 
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baniiiafter  reserved  and  contained,  on  the  part  of  the  said  John  Curling,  his 
execut(H^  &C.,  to  be  paid,  performed,  and  observed,  doth  hereby  oovenant  wmi  the 
aid  J.  C,  his  executors,  &c.,  t^t  she  the  said  M.  P.  W.,  her  heirs  or  assigns,  shall 
ud  [17^  will  at  any  time  during  tbe  term  hereinafter  agreed  to  be  demised,  upon 
request  made  to  her  or  them  in  wntiii^  under  the  hand  of  the  said  J.  C,  his  executora, 
Ac.  for  that  purpose,  and  at  his  or  their  and  her  joint  expense,  grant  and  execute  unto 
the  said  J.  C.,  his  executors,  &c.,  and  J.  C.  doth  hereby  covenant  to  accept  a  counter* 
put  of  a  good  and  effectual  demise  or  lease  by  M.  P.  W.,  her  heirs  or  assigns,  of  all 
that  messuage,  tenement,  and  premises,  being  the  first  house  south  in  the  row  of  eight 
bouses  called  Grove  Crescent,  in  Camberwell  Grove,  with  the  gatden  and  shrubbery 
It  the  rear  aad  south  side  thereof,  and  extending  to  Mr.  Baldwin's  fence  either  way, 
togsther  with  the  use  nf  water,  &c.,  and  also  fulland  free  liberty  of  way  and  passage 
to  and  for  such  person  or  persons,  for  the  time  being,  oocupjdiijg  the  said  messuage  or 
tanemcnt  and  premises  intended  to  be  hereby  demised,  and  his  and  their  respective 
fomilies  (not  being  servants)  and  friends  in,  along,  and  over  the  walk  of  six  feet  wide, 
in  the  rear  of  the  houses  forming  the  said  crescent  inclosed  by  a  wire  fence  from  the 
orden  ground,  or  ground  occupied  with  such  several  houses,  the  same  walk  having 
been  set  out  and  provided  aa  a  promenade  or  walk  for  their  respective  families  (not 
being  servante)  ;  habendum,  unto  J.  C,  his  executors,  administiators  and  assigns,  for  the 
tenn  of  twenty-one  years,  irom  the  24th  day  of  June  last,  bub  determinable  aa  herein- 
after  mentioned ;  yielding  and  paying  for  the  same  the  rent  of  a  peppercorn  until  the 
10th  day  of  November  1836  ;  and  yielding  and  paying  for  the  same  from  the  aaid  10th 
day  of  November  to  the  25th  day  of  iDecember  following,  the  sum  of  1 IL  1 28.  6d. ;  and 
jrieldii^  and  paying  for  the  same  from  the  said  25tfa  day  of  December  for  and  during 
vnrj  subsequent  year  of  the  same  term  the  yearly  rent  of  901.,  clear  of  all  tenante 
taxes,  deductions  and  abatements  whatsoever,  by  four  equal  quarterly  pay-ri77]~ments, 
OD  the  26th  day  of  March,  &c,  and  the  annual  sum  of  31.  3s.  for  the  supply  of  water, 
&c  (The  instrument  contained  a  covenant  by  the  plaintiff,  to  lay  out  1251.  at  the 
least  within  the  first  year  after  the  date,  in  repairing,  improving,  and  embellishing.) 
And  it  is  hereby  agreed  and  declared,  that  there  shall  be  contained  in  the  said  lease 
and  counterpart,  by  and  on  the  part  of  J.  C,  his  executors,  &c.,  a  oovenant  for  the 
payment  of  the  said  yearly  rent,  and  also  of  the  said  yearly  sum  of  31.  3s.  for  the 
vater,  and  also  all  taxes,  &c. ;  and  also  a  covenant  that  J.  C.  ahall  pay  unto  M.  P.  W. 
one  ^^th  part  (uot»  however,  exceeding  2L  in  any  one  year)  of  what  she  shall  expend 
at  incur  in  repairiiu;,  maintaining  and  keeping  the  road  and  ground,  lawn,  and 
plaatation  in  front  of  the  houses,  and  the  fences,  &o.,  and  ^so  the  walk  in  the  rear  of 
the  aaid  ground;  and  tJie  usual  covenants  to  keep  in  repair  and  leave  in  repair. 
And  also  a  covenant — as  it  is  also  hereby  agreed,  on  the  part  of  M.  P.  W.,  her  heira 
and  assigns, — for  the  quiet  enjoyment  of  the  premises  hereby  demised  against  any 
prson  or  persons  claiming  under  her  or  them,  &c.  And  it  is  also  agreed,  that  it  shall 
be  lawful  for,  and  in  the  event  of  a  lease  being  executed,  there  shall  be  contained 
tberem  a  proviso  empowering,  J.  C,  his  executors,  &&  to  determine  the  said  tenancy, 
or  the  aaid  leatie,  at  the  end  of  the  third,  seventh,  or  fourteenth  year  of  the  said  term, 
on  giving  six  calendar  months*  notice  thereof." 

On  the  27th  September  1839,  M.  P.  W.  executed  a  lease  for  twenty-one  years  of 
Na  6  to  the  defendant ;  wherein  was  reserved  the  use,  as  theretofore  enjoyed  by  the 
occupiers  of  the  same  messuage,  of  the  road  or  entrance  in  front  of  Grove  Creseent) 
and  <rf  the  walk  of  six  feet  in  width,  on  the  east  of  the  gardens  of  the  housoa  forming 
the  Crescent 

The  plaintiff,  some  time  after  he  had  taken  pos^lTSj-sessiou  under  the  agreement, 
removed  the  wire  fence  at  the  back  of  his  garden,  and  planted  flower-mds,  with 
gravel  walks  between  them,  in  the  shrubbery,  in  the  line  of  the  six-foot  gravel  walk, 
so  as  to  make  that  Tpsa^  a  continuation  of  bis  own  garden,  and  he  put  up  a  wire  fence 
separating  the  part  so  planted  from  the  remainder  of  the  shrubbery  containing  the 
six-foot  w&\k.  The  trespaaa  complained  of,  was  committed  by  the  defendwt  in  the 
exercise  of  a  right  claimed  by  him,  to  walk  over  the  whole  of  this  ground,  which  had 
formerly  been  part  of  the  shrubbery. 

It  was  objected  at  the  f^aJ,  on  the  part  of  the  defendant^  first,  that  the  a^eement 
of  tbe  18th  September  1835,  did  not  amount  to  a  demise;  secondly,  that  if  it  did, 
the  interest  in  the  locus  in  quo  did  not  thereby  pass  to  the  [daintaff,  as  no  elusive 
light  (rf  possession  had  been  therein  conferred  upon  the  pkuntaflf  aa  against  the  defen- 
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dant ;  and,  thirdly,  that  the  locus  in  quo  could  not  be  described  as  a  close  called 
"The  garden."  His  lordship  expressed  an  opinion  agaimt  the  two  former  objectioas; 
and  he  left  it  to  the  jury  to  sa^,  whether  the  place  trupaased  upon,  was  "  a  gafdm," 
and  whether  the  |daintin  was  in  possession  thereof,  and  whether  the  ^mises  demued 
to  him,  included  all  the  soil  up  to  Baldwin's  fence.  The  jury  found  m  favour  of  the 
plaintiff  upon  all  three  points ;  and  a  verdict  was  entered  for  him,  leave  being  reserved 
to  move  to  enter  a  verdict  for  the  defendant  upon  the  second  issue,  if  the  court  should 
think  it  was  not  satisfactorily  proved  that  the  plaintiffhad  such  a  possession  as  entitled 
him  to  maintain  trespass,  or  upon  the  third  issue  if  they  should  think  the  agreement 
did  not  amount  to  a  present  demise. 

Bompas  Serjt.,  in  last  term,  obtained  a  rule  nisi  on  the  points  reserved,  or  tot  a 
new  trial,  upon  the  ground  that  the  verdict  was  against  evidence. 

[179]  Channell  Serjt.  new  shewed  cause.  The  declaratioa  charges  a  trespan  in 
"  a  garden ; "  and  although  the  locus  in  quo  is  called  a  shrubbe^  in  the  agroBiiiaitt 
the  jur^  have  found  that,  in  fact,  it  was  a  garden.  [Tindal  Co.  II  the  defoKUat 
had  a  right  to  walk  in  the  six-foot  walk,  as  he  has  justified  ihalb  in  his  plea,  ought 
there  not  to  have  been  a  new  assignment  for  the  trespass  extra  viam  1]  It  is  submitted 
that  it  was  not  necessary,  as  the  pkintifiT  has  named  the  close  in  his  declaration ;  Codcer 
V,  CrompUm  (1  B.  &  C.  489,  2  D.  *fe  R.  719).  The  defendant  here,  does  not  justify  (or 
a  right  of  way  ;  he  sets  up  a  licence  over  the  whole  dose.  The  substantial  questiooa 
in  the  case  are,  whether  the  agreement  amounted  to  a  demise ;  and,  if  it  did,  whether 
the  locus  in  quo  was  included  therein.  The  plaintiff  insists  upon  the  affirmative  of 
these  propositions. 

The  agreement  is  under  seal ;  it  contains  actual  covenants  by  the  plaintiff ;  there 
is  an  obligation  on  his  part  to  lay  out  money  on  the  premises ;  the  periods  of  the  eon- 
menconent  and  detenmnation  of  the  term  are  spoken  of ;  there  is  an  agreesnoit  on 
the  part  of  Mrs.  Whitton,  amounting  to  a  covenant  for  quiet  enjoyment,  on  which  the 
plaintiff  might  have  sued ;  and  alto^ther  the  intention  of  the  pculaes  is  clear,  that 
t^e  instrument  should  operate  as  a  (nresent  demise  for  twenty-one  years,  det«rmhiable 
as  therein  mentioned ;  nor  is  that  intention  less  clear,  because  the  agreement  stijHilatet 
for  the  execution  of  a  formal  lease.  [Maule  J.  It  appears  that  Mrs.  Whitton  could 
not  insist  upon  the  lease  being  executed.  It  lay  with  the  plaintiff  to  require  it 
Tindal  C.  J.  There  are  certainly  no  words  of  present  demise  in  the  instrumoiti 
except  by  inference.]  Words  of  present  demise  are  not  essential  to  the  operation  of 
the  agreement  as  a  demise ;  Bac.  Abr.  title  Lease  (K). 

Secondly,  the  locus  in  quo  was  included  in  the  demise.  [100]  The  premiiei 
demised  are  described  as  extending  to  Mr.  Baldwin's  fence  either  way ;  aod  as  soon 
as  it  was  ascertained  where  that  fence  was,  the  construction  (rf  tiie  inatnumnt  by 
with  the  judge.  His  opinion  was  in  favour  of  tdie  plaintiff ;  but,  to  avoid  any  doubt, 
he  left  the  question  to  the  jury,  who  also  found  for  the  plaintiff.  It  may  be  araned 
on  the  other  side,  that  there  was  no  demise  of  the  locus  in  quo  to  the  plaint^i^  u 
there  was  a  reservation  of  a  right  of  way,  in  the  six-foot  walk  to  the  plaintiff  himself, 
and  that  there  could  not  be  an  easement  granted  to  him  in  premises  of  which  he  had 
already  the  legal  estate.  But  the  right  of  way  is  for  the  owners  of  all  the  houses ; 
and  all  that  was  meant  by  the  agreement  was,  that  the  plaintiff  should  have  a  right 
of  way  behind  the  other  houses.  The  circular  footpath  was  undoubtedly  in  existenee 
before  the  demise  to  the  plaintiff ;  but  even  supposing  that  to  be  included  in  the 
ri^ht  of  way,  the  defendant  could  not  succeed  on  the  jiresent  pleadings.  The  soil 
being  in  Mrs.  Whitton,  she  had  demised  it  to  the  plaintiff  previously  to  the  time 
when  she  assumed  to  grant  to  t^e  defendant  an  easement  which  die  IukI  then  no 
power  to  create. 

Bompas  S»jt.  in  support  of  the  rule.  The  agreement  did  not  unount  to  a  demin. 
There  are  no  words  of  present  demise,  and  it  contains  coveniuits  for  a  future  lease. 
The  covenant  to  lay  out  money,  which  has  been  relied  upon  on  the  other  side,  is  the 
same  as  in  building  contracts,  in  which  it  is  frequently  stipulated  that  money  shall 
be  expended  before  a  lease  is  granted.  If  this  instrument  were  intended  to  operate 
as  an  actual  lease,  there  would  have  been  no  necessity  for  any  provision  for  a  future 
lease,  which  should  contain  certain  specified  covenants.  There  is  no  covenant  to  psy 
rent.  Even  where  rent  has  been  reserved  with  a  right  to  distrain,  the  instrument 
has  been  held  not  to  amount  to  a  demise,  [183/1  where  there  has  been  a  stipolatioB 
for  a  future  lease ;  j9«qM  v.  Hood  (5  M.  &  W.  104).   Here  the  future  lease  it  to 
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ontUD  certain  covenants ;  but  taking  this  to  be  a  present  demise,  if  no  future  lease 
is  granted,  will  the  tenant  hold  the  premises  for  twenty-one  years  without  being  subject 
to  any  of  the  covenants,  Mrs.  Whitton  not  having  the  power  to  compel  the  execution 
of  the  lease  ?  By  the  covenant  for  quiet  enjoyment,  nothing  more  was  meant  than 
that  the  plaintiff  should  have  quiet  enjoyment  until  the  lease  was  granted,  and  that 
Bin.  Whitton  had  title  to  grant  such  a  lease.  The  covenant  as  to  the  determination 
of  tiie  tNianoy  clearly  points  to  the  right  to  determine  the  tenancy  after  the  lease 
ahoold  have  been  granted.  [Tindal  C.  J.  In  what  relation  were  the  parties  to  stand 
io  the  mean  time  Tj  As  in  uie  case  of  building  leases.  The  learned  serjeant  upon 
tliis  point  cited  Chapman  v.  Towner  (6  M.  &  W.  100),  Brashi&r  v.  Jadcgon  (ib.  549), 
Jum  r.  Beynoldi  (1  Q.  6.  506,  1  G.  &  D.  62),  and  Dee  dem.  T/umpstm  v.  Amey  (12  A. 
k  E  476,  4  P.  ds  D.  177).    [Maule  J.  referred  to  Pming  v.  Brook  (7  C,  &  P.  360).] 

But  even  assuming  that  this  instrument  did  amount  to  a  demise  (A),  the  locus  in 
quo  was  not  included  m  it  The  whole  instrument  must  be  read  together.  A  right 
of  way  over  the  locus  in  quo,  was  clearly  reserved  to  the  plaintiff,  and  therefore  the 
b(h1  oould  not  have  been  demised  to  him.  He  is  to  pay  one  eighth  of  the  expense  of 
keeping  the  path  in  order.  [Maule  J.  There  might  be  a  demise  of  the  soil  to  one 
party,  and  a  coa-T182l4urreut  grant  of  a  right  of  way  over  it  to  others,  with  a  con- 
dition that  they  sboula  all  join  in  the  expense  of  keeping  the  way  in  order.  Coltman  J. 
As  you  put  it^  you  make  it  a  question  for  the  jury ;  and  they  have  found  against  you. 
Shule  J.  You  treat  it  as  a  question  of  paroel  or  no  par^.]  It  is  cleu'  that  the 
demise  to  the  plaintiff  was  only  of  that  portion  of  the  garden  which  extended  to  where 
the  wire  fence  had  formerly  run,  reservmg  the  right  of  way  in  fJie  shrubbery  beyond 
to  the  teuMits  of  all  the  houses ;  and  if  they  all  had  a  common  right,  there  could  be 
DO  possession  in  the  plaintiff  as  against  the  defendant. 

TiKDAL  C  J.  It  is  often  very  difficult  to  say  whether  a  particular  instrument 
amouuto  to  an  agreement  for  a  lease,  or  an  actual  demise.  The  general  rule  is 
correctly  laid  down  in  Morgan  v.  Bissell,  namely,  that  the  question  depends  on  the 
intention  of  the  parties,  as  it  is  to  be  collected  from  the  instrument.  That  rule  the 
courts  have  endeavoured  to  apply  iu  all  cases,  by  seeking  to  arrive  at  the  intention  of 
the  partaee.  That  intention  it  is  most  important  to  ascertain  in  the  present  case,  as 
tiie  question  whether  this  instrument  operates  as  a  demise,  is  substanti^ly  the  only 
one  raised  on  the  pleadings,  whether  we  look  to  the  plea  of  sot  poasesBed — which 
most  mean  not  legally  possessed— or  to  the  other  issue,  where  the  point  is  more 
directly  raised.  And,  looking  at  the  instrument  in  all  its  parts,  I  think  effect  will  be 
given  to  the  intention  of  the  parties,  by  construing  it  as  an  actual  demise  rather  than 
by  treating  it  as  a  mere  agreement  for  a  lease.  It  begins  by  stating,  that  "in  con- 
wleration  of  the  rents,  covenants,  and  agreements  hereinafter  resei-ved  and  contained ; " 
DO  the  part  of  the  plaintiff,  Mrs.  Whitton  covenants  that  she  will,  at  the  request  of 
the  plaintiff,  **  grant  and  execute  an  effectual  demise  or  lease  "  to  him.  This  clearly 
refers  to  the  rents,  covenants,  and  [183]  agroements  contained  in  the  agreement,  and 
not  to  those  which  are  to  be  inserted  in  the  formal  lease.  Then,  passing  by  the 
description  of  the  premises,  we  come  to  the  habendum,  which  is  "  for  the  term  of 
twenty-one  years,  from  the  24th  day  of  June  last,"  which  rather  seems  to  form  part  of 
the  instrument  itaelf.  After  the  reddendum,  it  contains  a  covenant  on  the  part  of  the 
plaintiff  to  lay  out  a  certain  sum  within  the  first  year  after  the  date ;  and  then  it 
proceeds  to  specify  the  covenants  that  are  to  be  contained  in  the  future  lease ;  which 
are  covenants  usually  contained  in  such  an  instrument.  The  question  is,  what  would 
he  the  relation  of  the  parties  between  the  execution  of  the  agreement  and  the  execution 
of  the  lease.  And  I  cannot  think  it  would  be  any  other  than  that  of  landlord  and 
tenant  under  the  habendum  and  reddendum  in  the  agreement.  In  further  corrobora- 
tion of  this  view,  we  find  a  clause  towards  the  end  of  the  instrument,  that  the  lease 
shall  contain  *'  also  a  covenant,  as  it  is  also  hereby  agreed,"  on  the  part  of  Mrs.  Whitton 
for  quiet  enjoyment ;  shewing  that  the  instrument  provides  for  a  future  lease,  uid  also 

(A)  The  question  has  generally  arisen  upon  the  oonstruction  of  instniments  not 
under  seal.  But  now  ue  "  act  to  simplify  the  transfer  of  property,"  (7  &  8  Vict 
c.  76),  all  demises  in  writing  made  after  the  1st  of  January  1846,  must  be  under  seid, 
otherwise  they  are  to  operate  as  agreements  only.  Sealing  by  the  lessor  without  any 
waling  on  the  part  of  the  lessee,  would  appear  to  be  sufficient  under  this  statute ;  sea 
qunre  et  vide  8  &  9  Vict  c  106. 
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for  the  quiet  possession  of  the  premises  in  tiie  iuterval.    There  is  also  the  fnrtbw 

clause — "  And  it  is  also  agreed  that  it  shall  be  lawful  for, — and  in  the  event  of  a  lease 
being  executed,  there  shall  be  contained  in  the  said  lease  a  proviso  empowering — the 
said  J.  C.  P.  to  determine  the  said  tenancy  "  in  the  way  there  mentioned.  Now,  wlut 
is  this  but  shewing  that  in  the  interval  before  a  formal  lease  was  granted,  a  teiiancy 
was  to  subsist  1  1  think,  therefore,  this  falls  within  the  class  of  cases  manifesting  an 
intention  between  the  parties  that  an  absolute  demise  shall  take  eflbct,  and  that  the 
issues  taming  on  the  fact  of  a  demise  were  properly  found  for  the  plaintiff. 

The  second  question  is,  wheUier  tiie  premises  upon  which  the  alleged  trwpaaa  wm 
committed  are  properly  contained  in  the  descriptira  of  the  part  demised.  Tne  [IM] 
premises  are  descnoed  as  "  all  that  messuage,  &c.,  with  the  garden  and  ahrubboy  it 
the  rear  and  south  side  thereof,  and  extending  to  Mr.  Baldwin's  fence,  either  way." 
I  think  that  must  mean  the  comer  that  was  bounded  by  Mr.  Baldwin's  fence  on  both 
sides.  If  that  be  so,  the  spot  where  the  defendant  walked  was  clearly  within  the 
limit.    Upon  the  whole,  therefore,  I  think  the  verdict  was  right.- 

COLTMAN  J.  I  also  think  that  the  instmment  in  question  amounted  to  a  pnseal 
demise.  The  words  at  the  beginning  are  very  strong.  If  the  statement  had  heen 
that  by  the  plaintiff's  lease  rent  was  to  be  reserved,  the  natural  construction  would  be 
that  none  was  reserved  by  the  instmment  itself.  But  the  consideration  is  ejqatMwd 
to  be  the  rents,  &c.,  herein  reserved  ;  which  shews  that  the  demise  was  then  to  come 
into  operation.  And  this  construction  is  consistent  with  the  other  parts  of  the  instru- 
ment. It  speaks  of  "  the  demise  herein  contained,"  and  of  the  detenninatitHi  of  the 
said  tenancy  or  the  aaid  lease. 

As  to  the  question  whether  the  locus  in  quo  formed  part  of  the  demised  property, 
I  think  the  jury  came  to  a  right  cooclusion.  The  constmction  put  upon  the  deed  by 
the  defendant  would  not  satisfy  the  words  "either  way  ;"  as,  if  the  premises  demised 
to  the  plaintiff  terminated  at  the  line  where  the  wire  fence  formerly  stood,  those 
premises  would  extend  to  Mr.  Baldwin's  fence  only  one  way. 

Maule  J.  1  also  am  of  opinion  that  the  instrument  in  question  amounts  to  a 
demise.  It  appears  clearly  to  have  been  the  intention  of  Mrs.  Whitton  to  deprive 
herself  of,  and  to  confer  upon  the  plaintiff,  the  right  to  the  possession  of  the  property 
for  three,  seven,  fourteen,  or  twenty-one  years.  It  was  not  a  formal  lease ;  that  was 
[186]  contemplated  to  be  made  afterwards.  Another  argument  strikes  me,  in  additioo 
to  those  of  Uie  rest  of  the  court,  in  which  I  entirely  concur,  tiiat  in  supposing  this 
instroment  not  to  operate  as  a  demise,  ^e  lessor  would  not  have  the  advantage  of  any 
of  the  covenants,  unless  the  plaintiff  himself  required  a  lease  to  be  executed. 

With  regard  to  the  question  whether  the  locus  in  quo  was  demised,  the  defendant 
insists  upon,  and  has  exercised,  a  right  to  go  upon  any  part  of  that  plot  of  land  which 
is  bounded  on  the  north  by  the  wire  fence  put  up  by  the  plaintiff,  on  the  west  by  the 
line  where  the  fence,  which  was  removed  by  him,  formerly  stood,  and  on  riie  south 
and  east  by  Baldwin's  fence.  The  trespass  therefore  was  committed  on  a  portion  of 
the  land  included  in  the  demise.  It  may  be  that  the  defendant  has  a  right  more 
extensive  than  the  plaintiff  is  willing  to  allow,  but  stiU  he  has  exceeded  that  rigfat{a). 

Bule  discharged. 


Badhan  v.  Puou.    June  14,  1843. 

An  affidavit  stating  the  insolvency  of  the  defendant  in  answer  to  a  rule  nisi  for 
judgment,  as  in  case  of  a  nonsuit,  should  shew  that  no  step  has  been  taken  since 
the  insolvency  was  known. — An  affidavit  in  answer  to  a  rule  nisi  setting  up  as 
an  answer  that  the  application  was  against  good  faith,  should  be  precise  snd 
unambiguous. 

Dowling  Serjt.  shewed  cause  against  a  rale  for  judgment  as  in  ease  (A  a  noosnit, 
upon  an  affidavit  made  by  the  plaintiff,  stating  that  he  had  been  informed  and 
believed,  that  since  the  commencement  of  the  action  the  defendant  had  become 
embarrassed  in  his  circumstances,  and  that  in  May  last  a  negotiation  took  p^9] 
for  staying  all  proceedings  in  the  action,  each  party  paying  his  own  ooeta ;  upon  which 
it  was  agreed  that  proceedings  should  be  stayed,  and  that  the  present  rule  had  ben 

(a)  Creaswell  J.  was  abamt 
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oUaned  iu  breach  of  good  faith.  Aoonding  to  the  late  cases,  a  plaintiff  relying  upon 
the  infiolrmcy  of  the  defendant  as  an  excuse  for  not  going  to  trial,  must  shew  tliat 
DO  atep^  has  been  taken  by  him  since  the  fact  of  insdvency  came  to  his  knowle^^ 
But  it  is  submitted,  that  when  a  neeotiatdon  is  entei'ed  into  by  which  a  plaintiff  is 
prerented  from  going  to  trial,  the  dwendant  is  not  entatied  to  move  for  jadgmont  in 
cue  of  a  nonsuit  upon  the  ground  of  a  delay  in  which  he  was  bimaelf  the  principal 

Kty,  and  that  he  ought  to  pay  the  plaintiff  the  costs  of  bringing  him  uniieoesBarily 
ore  the  court 

Channell  Serjt  in  support  of  the  rule.  The  plaintifTs  affidavit  is  va^e  and 
smla^ous.  It  contains  no  statement  of  the  nature  of  the  alleged  negotiations,  nor 
does  it  diacloee  any  of  the  circumstances  attending  it  The  i^davit  is  as  bare  upon 
the  second  point,  as  it  is  admitted  by  the  plaintiff's  counsel  to  be,  upon  the  first 

Hauls  J.    Where  a  party  sweara  last,  he  should  be  more  precise  and  positave. 

TtNDAL  C.  J.    He  should  not  so  swear  as  to  leave  the  matter  in  doubt 

Per  curiam.   Kule  discharged  on  giving  a  peremptory  undertaking. 


[S.  C.  6  Scott,  N.  R.  962 ;  1  D.  &  L.  501  ;  12  L.  J.  C.  P.  304.    Followed,  ffraAam  v. 
IFUherly,  1845,  7  Q.  B.  512.    Discussed,  In  re  Pearce,  1S85,  14  Q.  B.  D.  971.] 

The  goods  of  X.  being  seized  under  several  writs  of  fi.  fa.  issued  successively  by  A. 
aoa  R,  X.  became  bankrupt  Upon  an  issue  tried  under  an  order  of  interpleader 
obtained  by  the  assignees  of  X.  A-'s  execution  ia  set  aside,  as  having  issued  on  a 
judgment  founded  cm  a  wurant  of  attorney.  Held,  that  E  was  entitfed  to  be  paid 
as  u  he  had  been  the  sole  execution  creditor,  and  that  the  asmgneea  of  X.  were  not 
entitled  to  take  the  benefit  of  A.'8  executicm. 

The  sheriff  of  Bucks  levied  under  a  fi.  fa.,  issued  iu  this  action,  for  380L  3s.  6d.  on 
the  17th  of  March  1841,  at  which,  having  previously  issued  vrarrants  upon  similar 
writs  iuLinmit  v.  ffamlet  and  upon  six  subsequent  writs  of  execution  agunst  the  same 
defendant  On  the  20th  of  March  a  fiat  issued  against  the  defendant  On  the  30th 
of  March,  an  order  was  made  in  all  the  causes — that  the  sheriff  do  bring  the  proceeds 
of  the  sale  into  court ;  that  issues  be  tried,  in  which  the  execution  creditors  shall  be 
plaiutiffs,  and  the  assignees  defendants ;  that  the  question  to  be  tried  shall  be,  whether 
the  executions  are  or  are  not  valid  as  to  each  action ;  that  the  assignees  do,  on  or 
before  the  15th  day  of  April  next,  select  which  execution  (a)  they  will  contest,  or  that 
a  case  be  stated  for  the  opinion  of  the  court  upon  admitted  facts ;  witA  power  to  name 
a  barrister  to  decide  upon  any  disputed  facts ;  and  with  a  stay  of  proceedings  in  the 
loesD  time.  The  assignees  declined  to  contest  the  validity  of  the  execution  in  this 
cMse,  and  in  four  of  tlie  othms.  In  one,  the  execution  i^editor  withdrew  from  the 
emtest;  and  in  LinaUt  v.  Hami^  where  the  judgment  was  on  a  warrant  of  attorney, 
u  iarae  was  tried,  and  decided  in  fovour  of  the  assignees. 

Sir  T.  Wilde  Serjt,  obtained  rules  in  this  and  in  the  three  other  actions,  in  which 
the  assignees  hid  not  contested  the  validity  of  the  executors  calling  upon  them  to 
[188]  shew  cause  why  the  amounts  directed  to  be  levied  should  not  be  paid  to  the 
re^wctive  plaintiffs,  out  of  the  proceeds  of  the  levies  which  had  been  paid  into  court 
unaer  a  judge's  order  "  to  abide  the  event  of  the  issues  now  pending  as  to  the  validity 
of  the  execution  or  some  of  them,  and  to  abide  the  further  order  al  the  court  as  to  the 
executions  on  which  respectively  no  issues  were  pending." 


for  the  payment  out  to  them  of  the  whole  sum  levied  md  paid  over  under  the 
exflcotions. 

Bompas  Serjt,  now  shewed  cause  against  the  rules  obtained  by  Sir  T.  Wilde  Serjt 
^  108th  sect  of  t^e  6  6.  4,  c.  16,  does  not  make  the  security  by  warrants  of 
■ttomey  void  in  case  of  bankruptcy.  The  proceeds  of  an  execution  on  such  a  security 
us  to  be  pud  over  to  the  assignees.  No  new  ri^ht  is  given  to  subsequent  creditors, 
^^ainst  au  the  other  executions,  the  writs  in  which  were  sot  delivered  to  the  sheriiT 

(a)  It  seems  doubtful  under  the  terms  of  the  order,  whether  several  issues,  or  one 
«»ly,  were  to  be  tried. 


[187]   GoLDscHHiDT  V.  Hamlet.   June  15,  1843. 


Bompas  Serjt,  also  obtained  a  cross 


of  Hamlet, 
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till  after  the  fi.  fa.  in  Linniii  v.  Hamlet.  The  ezecutaon  in  that  action  had  Bued  oot 
for  the  whole  amount  of  the  sum  indorsed  to  be  levied  under  it.  It  would  have  been 
different  if  the  statute  had  said  that  an  execution  upon  such  a  security  should,  in  the 
event  of  a  banknuttcy,  be  void  altogether.  [Coltman  J.  The  words  are,  "prorided 
that  no  oreditor,  though  for  a  valuable  eonsideration  who  shall  sue  out  executaoa  upoo 
any  judgment  obtainra  by  ddault,  confession,  or  nil  dioet,  shall  avail  himself  oC 
execution  to  the  prejudice  of  other  fur  creditors,  but  shall  be  pcud  rataUy  witli 
creditors."  Are  not  the  subsequent  execution  creditors,  whose  executions  stand 
uaimpeached,  '*  fair  creditors  "  of  the  bankrupt  1]  Suppose  a  first  mortgagee  relio- 
quishes  [189j  his  security  in  order  to  prove,  the  second  mortgagee  is  not  to  be  let  in ; 
or  suppose  a  settlement  upon  a  wife  and  children,  to  be  made  after  marriage,  and 
therefore  without  valuable  consideration,  and  that  the  husband  conveys  subject  to  the 
settlement,  the  settlement  will  be  void  as  against  assignees,  but  it  will  not  let  in  the 
purchaser  and  enable  him  to  take  the  estates  discharged  of  the  settlement  By  Uie 
135th  section  of  6  Gr.  4,  o.  16,  that  act  is  directed  to  be  construed  "  beneficially  f<H- 
creditors,"  that  i%  in  the  manner  in  which  the  general  body  of  creditors  are  nuit 
benefited. 

Upon  the  interpleader  rule  the  court  wiU  look  the  case  in  tiie  eama  mannw  aa  a 
court  of  equity  would  have  done.(a) 

^190]  Channell  Serjt,  for  the  plaintiff  Linnitt  The  oonstructaon  of  the  108th 
section  has  come  before  the  court  of  Queen's  Bench  in  two  cases ;  Wymer  v.  Kendile 
(6  B.  &  C.  479,  9  D.  &  K.  51 1)  and  Morland  v.  Pellait  (8  B.  &  C.  723,  3  Mann.  &  RyL 
411).  If  the  warrants  were  void,  the  execution  creditor  would  not  be  ahle^  as  the 
statute  requires,  to  come  ratably  with  the  fair  creditor  of  the  bankruptL 

Sir  T.  Wilde  Serjt.,  in  support  of  his  rules.  A  seizure  in  execution  operates  as  a 
seizure  under  all  the  writs  of  fi.  fa.  then  in  the  hands  of  the  sheriff.  Jones  v.  Jtherim 
{7  Tauntb  56,  2  Marsh.  375).  The  second  execution  creditor  has  become  the  first 
execution  creditor,  upon  that  execution  which  was  de  &cto  the  first,  bein^  withdrawu. 
It  must  be  seen  upon  what  ground  the  prior  execution  is  defeated ;  but  it  is  immaterial 
whether  it  is  defeated  before  or  after  the  seizure  under  a  subsequent  process. 

Byles  Serjt.,  for  the  sheriff,  submitted  that  his  client  was  entitled  eithOTto  poundage 
or  to  the  expense  of  keeping  the  property,  the  amwnt  levied  being  between  50001 
and  60001. 

TiNDAL  C.  J.  Some  confusion  has  been  introduced  into  this  cause  by  the  argument 
which  has  been  addressed  to  the  court  on  behalf  of  the  assi^ees.  It  is  contended  that 
the  assignees  are  to  stand  in  the  place  of  the  judgment  creditor,  upon  an  execution  they 
have  successfully  impeached.  But  the  assignees  claim,  not  under  the  execution  creditor, 
but  under  the  Imnkrupt.  The  assignees  cannot  entitle  themselves  to  claim  the  monejr 
from  the  sheriff,  unless  they  can  shew  that  they  are  claiming  [191]  under  the  executiwi 

(a)  The  provisions  of  t^e  interpleader  act,  1  &  2  W.  4,  c.  58,  are  framed,  and  the 
practice  under  it  has  been  adopted,  in  a  great  measure,  with  reference  to  hflb  <tf 
interpleader  in  courts  of  equity.  But  the  practice  of  these  courts  in  cases  of  interpleader, 
is  founded  upon  the  ancient  common  law  proceedings  in  enterpleder,  chiefly  in  detinue, 
the  defendant  in  which  action  might,  and  still  may,  issue  a  scire  facias  against  a  party 
claiming  adversely  to  the  plaintiff  for  the  purpose  of  compelling  the  two  antegonist 
parties,  namely,  the  plaintiff  and  the  garnishee  (or  person  so  warned  (garni)  by  the 
sheriff  under  the  scire  facias)  to  settle  their  respective  claims  between  themselves. 

In  reintroducing  the  practice  of  interpleader, — which  had  fallen  into  desuetude  vith 
the  action  of  detinue,  upon  which  it  was  most  commonly  founded,  in  consequence  of 
the  wi^er  of  law  formerly  allowed  in  that  action, — ^we  legislature  appear  to  hare 
resorted  to  the  practice  of  courts  of  equity,  which  was  genwdly  known,  instead  of 
returning  to  the  forgotten,  though  more  appropriate,  system  of  enterpleder  Vf  the 
courts  of  common  law. 

The  consequence  has  been  that  those  questions  which  formeriy  were  matten  of  lav 
imd  of  pleading,  placed  on  the  record,  with  all  the  safeguards  and  remedies  which  die 
common  law  throws  round  its  proceedings,  are  now  dealt  with  summer  and  finally, 
by  the  court,  under  the  1  &  2  W.  4,  o.  58,  or  even  by  a  ungle  judge,  under  the  I  A  i 
Vict.  c.  45,  s.  2. 

"  Multa  ignoramus,"  says  Lord  Coke,  citing  Macrobius,  "  qua  aobia  oon  lateivBtii 
veterum  lectio  nobis  esset  familiaris."   2  Inst  166. 
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(^editor,  on  whose  behalf  the  seizure  was  made.  I  can  see  nothing  in  the  lOStfa  section 
which  sutborizeB  us  to  consider  the  assignees  as  parties  claiming  under  the  execution 
creditor.  The  assignees  hnd  an  interest  in  disputing  the  validity  of  Linnitt's  execution, 
snd  they  have  succeeded  in  defeating  it.    I  think  that  these  rules  ought  to  be  discharged. 

CoLTUAN  J.  I  am  of  the  same  opinion.  I  think  that  the  statute  gave  a  right  to 
the  assignees  to  object  to  the  preference  obtained  by  the  creditor  through  the  medium 
of  a  warrant  of  attorney.  My  brother  Bompas  contends,  that  although  the  execution 
is  void  as  a^nst  the  assignees,  it  operates  against  other  execution  creditors,  so  as  to 

Erevent  their  being  let  in.  It  is  not  necessary  tx>  adopt  that  coostruotion  of  the  statute. 
:  the  provisifHi,  tihat  no  creditor  suing  out  ezeeuticm  on  a  warrant  of  attorney  shall 
avail  himself  of  such  execution  to  the  prejudice  of  other  fair  creditors,  luMi  stopped 
tiiere,  no  doubt  would  have  arisen.  It  might  have  been  ccmtendoi  thai  such  creditor 
was  to  lose  his  debt  altogether.  Subsequent  words  shew  that  the  object  of  the  clause 
was  to  reduce  such  a  creditor  to  the  same  position  as  the  general  creditors,  leaving 
other  execution  creditors  in  the  same  situation  as  if  their  executions  had  issued  before 
the  fiat  It  was  intended  onl^  to  aifect  those  creditors  who  had  issued  executions  upon 
wanaats  of  attorney,  cognovits,  and  process  of  foreign  attachment,  and  to  leave  other 
creditors  in  the  situation  in  which  they  would  have  been  if  no  such  proceedings  had 
taken  place.  The  effect  of  the  construction  contended  for  on  behalf  of  the  assignees 
'  would  be,  to  deprive  an  execution  creditor  who  had  levied  an  execution  in  a  hostile 
action,  of  the  benelit  which  he  ought  to  derive  from  the  circumstance  of  the  validity 
of  a  prior  execution  being  destn^ed  by  this  enactment 

[192]  Mauls  J.   I  am  of  the  same  opinion,  for  the  same  reasons. 
Cresswell  J.    The  general  rule  is,  that  an  execution  is  executed  by  seizure  (a). 
It  is  the  same  thing  whether  an  execution  is  first  executed  in  point  of  fact,  or  whether 
it  becomes  a  first  execution  by  reason  of  a  prior  execution  being  superseded  {b).  Here, 
the  execution  in  Linnitt's  action  was  superseded ;  the  others  were  not  supersedable. 

Byles  SerjL,  again  applied  for  poundage  (e) ;  but  the  court  refused  to  make 
any  order. 

Rules  absolute  to  pay  to  theE^ntif&  in  this  and  the  four  other  actions  the  amounts 
directed  to  be  levied. 

Cross  rule  discharged  (d). 

[193]   Cox  V.  Bailey.   June  3,  1843. 

[S.  C.  6  Scott,  N.  R.  798.    See  Taylm-  v.  Steele,  1847,  16  Mee.  &  W.  667.] 

Held,  that  an  undertaking,  whereby  a  party,  describing  a  distress  to  be  taken  for  rent 
claimed  to  be  due  to  him,  engages  to  indemnify  the  bailiff  who  makes  the  distress, 
does  not  require  an  agreement  stamp. 

Assumpsit.  The  declaration  stated  that,  on  the  26th  of  January  1841,  the  defendant 
represented  to  the  plaintiff  that  James  Lock  was  in  possession  of  certain  tenements  as 
tenant  thereof  to  the  defendant,  and  was  then  indebted  to  the  defendant  in  11.  4s.  for 
rent  of  the  said  tenements,  and  then  requested  the  plaintiff  to  distrain  for  the  said 
pretended  arrears  of  rent,  as  the  bailiff  of  the  defendant ;  that  thereupon,  in  oonsiderar 
tion  Hat  the  plaintiH^  as  the  bailiff  of  the  defendant^  would  seize  and  take  the  goods 

I  and  chattels  then  found  and  being  in  and  upon  the  said  tenemoits,  as  a  distress  for 
Uie  said  pretended  arrears,  the  ddendant  promised  the  plaintiff  to  indemnify  the 

'  plaintiff  and  save  him  harmless  against  all  actions  at  law,  damages,  costs,  expenses, 
sod  loss,  for  or  by  reason  of  his  so  seizing  and  taking  such  goods  and  chattels ;  that 


(fl)  Vide  1  N.  &  M.  189(6) ;  Bird  v.  Bass,  ante,  p.  143. 

(b)  See  The  Prince's  case,  8  Co.  Eep.  1. 

(c)  Vide  Rex  v.  R(Mn8(m,  5  Tyrwh.  1095 ;  2  C.  M.  &  R.  334 ;  1  Gale,  Exch.  209 ; 
4  DowL  P.  C.  447  ;  Scales  v.  Sargestm,  4  Dowl.  P.  C.  231. 

id)  Vide  CrossfieUy.  Stanley,  4  B.  &  Ad.  87,  1  N.  &  M.  668 ;  mUmore  v.  merts&a, 
8  M.  &  W.  463,  1  Dowl.  N.  S.  135 ;  Laddngtm  v.  M'Lcuhlati,  5  Scott,  N.  R.  874 ; 
Skey  V.  Carter,  ih.  877.  As  to  proceedings  by  interpleader  in  actions  of  detinue  and  in 
quare  impedit,  traverse  of  office,  and  the  few  other  cases  in  which  interpleading  is 
allowed  at  common  law,  see  Fitzherbert's  &  Brook's  Abridgments,  tit  Enterpledor. 
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tihe  i^ntiff,  reljdng  upon  ther  s^d  representation,  &e.,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  ent«red  into  the  said  tenranent,  as  such  bailiff  of  the  defendant,  at 
his  request  as  aforesaid,  for  the  purpose  of  distraining  for  the  said  pretended  anean ; 
and  then,  as  such  bailiff,  and  at  such  request,  seized,  and  took  as  a  distreas  fcH*  t^e  aid 
pretended  arrears,  divers  goods  and  chattels  of  the  said  J.  L.  then  found  and  bang 
thereon,  of  great  value,  to  wit,  of  the  value  of  51.,  and  impounded  the  same  in  his  the 
plaintifTs  custody,  as  such  distress,  until  afterwards,  to  wit^  on  the  28th  day  of  Janoaiy, 
in  the  year  aforesaid,  when  the  plaintiff  discovered  that  the  said  pretended  arreus  were 
not,  Dor  was  any  part  thereof,  due  or  payable  from  J.  L.  to  the  defendants  ATameot : 
that  at  tiie  time  of  making  [194]  the  representation  and  promiae  of  the  d^endant^  and 
at  the  time  of  levying  ike  said  distress,  no  part  oi  the  said  pretended  arraar  waa  doe 
or  payable  from  J.  L.,  nor  was  any  part  of  the  said  sum  of  money,  and  that  no  money 
or  other  thing  was  due  or  payable  from  J.  L.  to  the  defendant  for  or  in  respect  of 
rent  of  the  said  tenements  at  any  of  the  times  aforesaid ;  yet  the  defendant  aid  not,  nor 
would,  indemnify  the  plaintiff,  or  save  him  harmless,  against  actions  at  law,  flamag^B, 
coats,  expenses,  or  loss,  by  reason  of  the  plaintiff's  so  seizing  and  taking  the  said  goods 
and  chatiielB,  but  the  defendant  wholly  neglected  and  refused  so  to  do,  and  theran 
wholly  feiiled.  By  means  of  which  premises,  an  action  at  law  was,  to  wit,  on,  &c 
commenced  and  prosecuted  by  J.  L.  against  the  plaintiff  in  the  court  of  Exchequer  of 
Pleas,  for  so  entering  into  and  upon  t^e  said  tenements,  and  seizing  and  takii^  rae  said 
goods  and  chattels ;  imd  such  proceedinga  were  thereupon  had,  uhat  J.  L.  ane^rardl^ 
to  wit^  on  the  1 1th  da^  of  March  in  me  year  alcwenid,  reoovered  against  the  now 
plaintiff  in  the  said  action,  by  the  verdict  o!  a  jury,  a  certain  sum,  to  wit,  5L,  for  his 
damages  which  he  had  sustained  on  occasion  of  the  premises,  and  the  now  plaintiff 
was  ^terwards,  to  wit,  on,  &c.  forced  to,  and  did  necessarily,  pay  to  J.  L.  t^e  said 
damages,  and  also  another  sum  of  money,  to  wit,  141.  ISs.  3d.,  for  his  costs  and  chargei 
by  him  about  his  suit  in  that  behalf  expended,  and  was  also  then  forced  to  expend,  aiid 
necessarily  did  expend,  divers  moneys,  and  incur  divers  debts,  in  the  whole  amounting 
to  101.,  in  and  about  defending,  settling,  and  putting  an  end  to  the  said  action,  aoa 
was  also,  by  means  of  the  premises,  put  to  great  inconvenience,  and  was  prevented 
for  divers  long  apace  of  time,  amounting  in  the  whole  to  five  days,  from  attending 
to  his  necessary  affairs  and  businesses,  and  from  thereby  acquiring  divers  great 
gains,  which  he  might,  and  otherwise  would,  have  acquired.  To  Uie  ptaintifa 
damage  of  50L 

[195]  Pleas :  first,  that  the  defendant  did  not  request  the  plaintiff  to  distrain  for 
the  said  arreara  of  rent  in  the  declaration  mentioned,  as  bailiff  to  the  defendant,  mode 
et  formft ;  concluding  to  the  country ;  secondly,  non  assumpsit. 

At  the  trial  before  Ersldne  J.,  at  the  sittings  at  Westminster,  in  this  term,  tJie 
defendant's  undertaking,  to  the  effect  stated  in  the  declaration,  was  produced  ;  hat  it 
was  objected  that  it  could  not  be  read  for  want  of  an  agreement  stamp.  The  tewned 
judge  was  of  opinion  that  no  stamp  was  necessary  ;  and  a  verdict  was  taken  for  the 
plaintiff,  damages  19L  ISs.  6d. ;  leave  being  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit. 

Bompas  Serjt  now  moved  accordingly.  By  the  55  G.  3,  c.  184,  ached,  part  L,  an 
agreement  stamp  is  required  upon  any  "  agreement^  or  any  minute  thereof,  wiat 
the  matter  thereof  shall  be  of  the  value  of  201.  or  upwards."  Here,  the  value  of  Ae 
indemnity  was  uncertfun.  It  might,  and  in  fact  did,  exceed  2(H.,  the  pbuntUT  haviiig 
proved  that  he  was  damnified  to  the  extent  of  251.,  though,  for  the  purpose  of  avoidii^ 
the  force  of  this  objection,  he  took  his  verdict  for  a  sum  under  201.  [Maule  J.  Where 
the  value  of  the  8ubject>-mattor  of  the  agreement  is  uncertain,  a  20s.(a)i  stamp  wouki, 
according  to  the  argument  now  advanced,  be  necessary.  The  revenue  would  be  no 
gainer  by  our  so  holding.  The  learned  judge  then  referred  to  Latham  v.  RfdUjf 
(Kyan  &  Mood.  13)  and  Chadwick  v.  Sills  (ib.  15).  These  two  cases  and  common  mats 
are  directly  against  you.  Tindal  C.  J.  This  case  must  be  determined  upon  the  wonb 
of  the  statute.  How  can  it  be  said  that  an  ^96]  agreement  to  guarantee  against  diii 
contingency  is  an  "agreement  where  the  matter  thereof  is  of  tlie  value  of  3(M.  or 
upwaras  1     It  may  m  of  no  value  at  all.] 

Per  airiam.   Rule  refused  (a)*. 

(a)*  Since  reduced  to  2s.  6d.  by  7  &  8  Vict.  c.  21,  acfaed.,  and  aee  sa.  1,  5. 
(a)*  Vide  HiU  v.  Hanrn,  ante,  vol.  v.  p.  789. 
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Webb  v.  Page.  June  15,  1843. 

Under  a  plea  of  not  guilty  to  a  deduation  in  case  against  a  oarrier  for  hire,  for  not  safely 
coQTeying  goods,  the  defenduit  cannot  set  up  tiiat  the  goods  were  lost  tiirough  tiie 
negligence  of  the  plaintiff.  . 

Case.  The  declaration  stated  that  theretofore,  to  wit,  on  the  23d  of  September 
1842,  the  plaintiff,  at  the  request  of  the  defendant,  caused  to  be  deliverecf  to  the 
deffflidant  certain  goods  and  chattels,  to  wit,  five  beds,  &c.  of  the  plaintiff,  of  great 
value,  to  wit,  of  the  value  of  2401.,  to  be  safely  and  securely  carried  for  him  the 
plaintiff  by  the  defendant,  to  wit,  from  Maidstone  to  London,  and  to  be  delivered  in 
London  by  the  defendant  for  the  plaintiff  for  reasonable  reward  to  the  defendant  in 
that  behalf ;  and  that  the  defendant  then  had  and  received  the  said  goods  and  chattels 
iar  the  purpose  i^oresaid.  Yet  the  defendant,  not  regarding  his  duty  in  that  behalf,  to 
vit,  on  iihe  day  and  year  aforesaid,  by  himself  and  his  servants  in  that  behalf,  conducted 
himself  so  carelessly,  negligently,  and  improperly,  in  and  about  tfae  carrying  of  the  said 
goods  and  chattels,  to  wit^  from  Maidstone  to  London,  that^  by  and  throuSi  the  negli- 
gence and  improper  conduct  of  the  defendant  and  his  servants  in  that  b«ialf,  part  of 
the  said  goods  and  chattels,  to  wit,  two  tables,  &o.  of  great  value,  to  wit,  of  the  value 

201.,  then  became  and  were  broken,  damaged,  spoiled,  and  injured,  and  other  part 
ot  the  said  goods  and  chattels,  [197]  to  wit,  one  large  press-roller,  &c.  of  great  value, 
to  wit,  of  the  value  of  101.,  then  became,  and  were  and  are  wholly  lost  to  the  plaintiff ; 
to  the  plaintifTs  damage  of  301. 

Plea,  not  guilty.  At  the  trial  before  Maule  J.  at  the  adjourned  sitting  in  London 
after  last  term,  it  appeared  that  the  defendant,  who  was  a  lithographic  printer  in 
London,  contracted  to  convey  certain  household  furniture,  lithographic  presses,  and 
other  articles,  belonging  to  the  plaintiff,  from  Maidstone  to  London,  for  the  sum  of  21. 
and  sent  a  van  and  two  horaes  to  Maidstone  for  that  purpose  on  the  23d  of  November 
1842.  The  goods  having  been  loaded,  the  van  started  on  its  journey  to  London. 
The  two  horses  proving  insufficient  to  draw  the  load,  the  weight  of  which  was  52  ewt, 
a  third  was  procured.  In  the  course  of  the  journey  the  van  was  upset  in  a  ditch.  On 
the  arrival  of  the  goods  in  London,  part  were  discovered  to  be  damaged  by  exposure 
to  the  weather,  and  insufficient  and  improper  packing,  and  other  part  were  lost. 

The  defendant  proposed  to  give  in  evidence,  that  the  van  was  almost  entirely 
loaded  by  the  plaintiff;  that  he  had  represented  the  weight  of  the  goods  as  not 
exceeding  30  cwt. ;  and  that  the  van  was  not  rejisonably  adapted  for  carrying  more. 

The  learned  judge  told  the  jury  that  the  defendant,  by  pleading  not  guilty  only, 
which  merely  denied  the  negligence  charged  in  the  decUration,  had  admitted  the 
receipt  of  the  goods  upon  a  contract  safely  and  securely  to  carry  and  detivei'  them, 
aod  conseqnently  that  the  defendant  could  not,  as  the  pleadings  stood,  set  up  as  a 
defence  that  Uie  plaintiff  had  packed  the  goods  himself,  or  hadmisrepresented  their 
weight ;  that  the  only  questifm  was,  whether  the  defendant  had  omitted  to  do  any 
tking  which  his  contract  bound  him  to  perform, — telling  the  jury  that  if  they  thought 
the  Toss  and  injury  complained  of  resulted  from  any  negligence  and  omission  on  the 
(IK198]-fendant's  part,  they  must  find  for  the  plaintiff ;  but  that  if,  on  the  other 
hwd,  they  were  of  opinion  that  the  injury  arose  from  other  causes,  over  which  the 
defendant  had  no  control,  their  verdict  should  be  for  him. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  damages  51., 

Bompas  Serjt,  on  a  former  day  in  this  term,  obtained  a  new  trial  on  the  ground 
of  misdirection ;  against  which 

DowUng  Serjt.  now  shewed  cause.  It  is  submitted  that  the  direction  to  the  jury 
was  perfectiy  correct ;  for  the  defendant,  by  pleading  not  ^ilty  only,  admitted  tJiat 
lie  received  tfae  goods  without  any  condition  or  quaUficatton  whatever,  to  be  safely 
(wried  and  delivered,  and  therefore  the  defence  he  endeavoured  to  set  up  at  the  trial 
*M  clearly  not  open  to  him.  By  the  new  rules  (Pleadings  in  Particular  Actions,  IV.  1) 
it  is  provided  that  "  in  actions  on  the  case,  the  plea  of  not  guilty  shall  operate  as  a 
deoial  only  of  the  breach  of  duty  or  wrongful  act  alleged  to  have  been  committed  by 
the  defendant,  and  not  of  the  facts  stated  in  the  inducement ;  and  no  other  defence 
than  such  denial  shall  be  admissible  under  that  plea."  And  amongst  the  examples 
given  is  the  following.  "  In  this  form  of  action  against  a  carrier,  the  plea  of  not 
giiilty  will  operate  as  a  denial  of  the  loss  or  damage,  but  not  of  the  receipt  of  the 
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goods  by  the  defendant  as  a  carrier  for  hire  or  of  the  purpose  for  which  the^  were 
reoared."  If  the  defendant,  therefore,  had  intended  to  object  that  the  pbunbff  Iiad 
packed  the  goods  himself,  or  had  made  any  misrepresentation  as  to  their  weighty  be 
should  have  raised  that  defence  by  some  other  plea.  Being  aware,  throogh  his 
servants,  of  the  nature  of  the  goods,  and  the  insumciency  of  uie  van  for  oonveying 
them,  he  was  guilty  of  negligence  in  attempting  to  carry  them  to  Lcmdon  in  buco 
a  mode. 

[199]  Bompas  Serjt  in  support  of  the  rule.  The  defendtuit  in  this  case  is  not 
sued  as  a  common  carrier,  but  in  the  usual  form  as  a  bailee  for  hire.  The  only  doty 
which  arose  out  of  the  defendant's  contract  was,  to  take  ordinary  care  of  the  goods ; 
Coggs  V.  Bernard  (2  Ld.  Raym.  909).  By  the  plea  of  not  guilty,  the  defendant  denies 
that  the  goods  were  lost  through  his  negligence ;  and  the  question  is,  whether  they 
were  so  tost  owing  to  his  negligence,  or  by  me  itusconduct  of  the  j^iotiff.  Evidenee 
of  such  misconduct  was  clearly  admissible ;  for  it  went  to  negative  negUgence  on  the 
defendanl^s  -part  In  Blind  v.  Dale  (2  M.  &  W.  775),  to  assumpsit  agunst  the  defen- 
dant as  a  common  carrier,  to  recover  the  value  of  goods  delivered  to  iiim  to  be  tskm 
care  of,  and  safely  carried  by  him  as  such  carrier,  in  his  cart  from  N.  to  R,  and  there 
safely  to  be  delivered  by  him  for  the  plaintiflF,  but  which  were  lost  by  his  negligence ; 
the  defendant  pleaded  that  when  he  received  the  goods,  an  express  condition  and 
agreement  was  made  between  him  and  the  plaintiff,  that  the  plaintiff  should  accompany 
the  cart,  and  watch  and  protect  the  goods  from  being  lost  or  stolen ;  but  that  he 
neglected  and  refused  so  to  do,  and  that  by  reason  thereof,  and  not  by  reason  of  aay 
negligence  of  the  defendant,  the  goods  were  lost.  The  plea  was  held  bad  on  speciat 
demurrer,  as  amounting  to  the  general  issue.  That  case  goes  far  to  shew  that  if  the 
defendant  had  pleaded  that  he  had  been  misled  by  a  misrepresentation  of  the  plaintiff 
as  to  the  weight  of  the  goods,  the  plea  would  have  been  had,  and  that  the  defence  is 
admissible  under  the  general  issue.  [Maule  J.  There  the  action  was  in  assumpsil^ 
and  the  plea  of  non  assumpsit  amounted  to  a  denial  of  the  receipt  of  the  goods  npon 
the  terms  stated.  That  case  shews  that  if  the  defendant  meant  to  deny  that  he  had 
received  the  [200]  goods  upon  the  terms  alleged,  he  ought  to  have  taken  issue  upon 
that  part  of  the  declaration.]  The  defendant  does  not  seek  to  deny  the  contract  as 
set  forth,  but  says  that  he  is  entitled  to  shew  that  the  loss  occurred  through  the 
negligence,  not  of  the  defendant,  but  of  the  plaintiff.  All  that  the  defenduit  und«^ 
took  was,  to  carry  goods  to  the  amount  of  30  cwt,  according  to  the  pluntifTs  repre- 
sentation ;  and  although  the  defendant  received  goods  of  the  weight  of  53  cwt,  he 
was  not  aware  of  the  fact  [Gresswell  J.  You  admit  that  you  received  52  cwt  d 
^oods,  and  that  the  van  provided  was  not  calculated  to  convey  t^em.  The  qiMsticm 
18,  who  was  responsible  for  carrying  that  weight  of  goods  in  that  van  ?]  Suppodng 
the  van  to  be  unfit,  the  point  still  is,  whether  that  was  owing  to  the  nedigence  <tf  llw 
plaintiff  or  of  the  defendant,  and  was  matter  for  the  jury.  [Cresewdll  J.  It  ooaM 
not  be  owing  to  the  negligence  of  the  plaintiff  that  the  van  was  not  adapted  for 
carrying  52  cwt.  Coltman  J.  This  is  a  very  different  case  from  one  in  whidi  a 
collision  takes  place  between  two  carriages ;  for  there  the  duty  of  the  plaintiff  is  to 
take  care  of  his  own  vehicle.  Here,  the  plaintiff  was  not  bound  to  superintend  the 
packing.]  If  the  facts  had  been  pleaded  as  to  the  misrepresentation  of  the  weight  o( 
the  goods,  whereby  the  whole  were  loaded  in  the  van,  the  statement  of  those  fads 
would  only  have  amounted,  at  last,  to  a  denial  of  n^ligence  on  the  part  of  the  ddoi- 
dant  A  common  carrier  does  not  undertake  to  carry  and  deliver  goods  at  all  events; 
and  under  the  general  issue,  he  may  set  up  the  defence  that  the  grods  were  destroyed 
by  lightning.  Here,  it  is  equally  open  for  this  defendant  to  say  that,  instead  of  boi^ 
the  act  of  God,  it  was  the  negligence  of  l^e  plaintiff,  that  occasioned  tJie  loss.  Any 
thin^  which  shews  that  the  damage  was  not  owing  to  the  defendant's  neg^igeno^  is 
admissible  under  not  guilty. 

[^1]  TiNDAL  C.  J.  It  occurred  to  me  when  the  rule  was  moved  for,  that  there 
is  upon  the  record  an  admission  which  prevents  the  defendant  from  giving  evidence 
of  what  he  calls  negligence  on  the  part  of  the  plaintiff,  in  uiswer  to  the  action.  This 
is  an  action  on  the  case ;  and  the  declaration,  after  stating  that  the  plaintiff,  at  the 
request  of  the  defendant  caused  to  be  delivered  to  the  defenduit  certain  goods  and 
chattels  of  the  plaintiff,  to  be  safely  and  securely  carried  for  him,  t^e  piaintiS^  from 
Maidstone  to  London,  and  that  the  defendant  then  had  and  reoeiTed  tiie  said  goods 
and  chattels  for  the  purpose  aforesaid,  all^;es  that  the  defendant^  not  r^aidiiig  hii 
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duly  in  that  behalf,  conducted  himself  so  carelessly,  negligently,  and  improperly,  in 
lod  about  the  carrying  (A  the  said  goods  and  chattel  that,  by  and  through  the 
D^;;li«9nce  and  improper  conduct  of  the  defendant  and  his  servants,  part  of  the  ^oods 
wenoanu^ied  aod  the  othsr  part  were  loat.  To  this  declaration  the  only  plea  u  not 
guilty,  whuh,  acooEdine  to  the  rule  of  court  that  has  been  referred  to,  operates 
"merely  as  a  denial  of  uie  loss  and  damage,  and  not  of  the  receipt  of  the  goods  by 

defendant,  as  a  carrier  for  hire*  or  of  the  purpose  for  which  they  were  received, 
lie  defendant  therefore  has  gone  down  to  trial  with  an  admission  that  certain  goods 
were  pat  into  the  van  for  the  purpose  of  being  safely  and  securely  carried  from  Maid- 
stone  to  London,  and  that  he  received  them  for  that  purpose.  No  particular  quantity 
of  goods  is  specified  in  the  declaration.  At  the  trial,  the  defendant  attempted  to  set 
up  as  a  defence,  that  the  plaintiff  had  misrepresented  the  weight  of  the  goods,  and 
had  put  into  the  van  a  hu^r  quantity  of  goods  than  the  defen£uit  was  aware  of,  and 
tlur^ore  that  the  injury  was  occasitmed  by  the  wrongful  act  of  the  plaintiff  himself. 
It  Boems  to  me  that  the  defendant  was  not  at  liberty,  upon  this  record,  to  give 
evideDce  of  that  nature,  but  that  he  should  eitiier  have  pleaded  that  he  was  induced 
[20^  by  the  misrepresentation  of  the  plaintiff  to  take  a  greater  load  than  the  van 
coald  safely  cany,  or  should  have  denied  the  acceptance  of  the  goods  for  the  purpose 
alleged,  and  that  then  he  ni^t  have  given  in  evidence  that  on  which  he  now  relies 
aa  a  defence  to  the  action.  This  case  is  distinguishable  from  a  case  of  negligence  in 
driring  on  the  highway.  There,  the  injury  arises  from  a  single  act,  the  collision  of 
the  oarriages  ;  and  it  is  in  many  cases  impossible  for  the  defendant  to  shew  that  he 
had  been  guilty  of  no  negligence  without  shewing  negligence  on  the  part  of  the 
plaintiff.  But  here,  the  e^ence  was  offered,  not  to  shew  what  took  place  when  the 
TBD  was  upset  during  the  journey,  but  what  occun'ed  when  the  van,  owing,  as  it  is 
aaid,  to  the  plainta£ra  misrepresentation,  was  too  heavily  loaded.  The  case  is  also 
distinguishable  from  Briad  v.  Dak  (2  M.  &  W.  776),  where  a  plea — that  the  goods 
rere  received  upon  an  express  oondition  and  agreement  that  the  plaintiff  would 
accompany  and  watch  and  protect  them,  but  that  he  neglected  and  refused  so  to  do, 
by  reason  whereof,  and  not  by  reason  of  any  ne^igence  of  the  defendant,  the  goods 
vere  lost, — was  held  bad,  as  amounting  to  the  general  issue.  The  action  there  was 
in  SBgompsit ;  and  in  that  action  sucn  a  plea  is  clearly  bad ;  for  evidence  of  the 
promise  being  conditional,  goes  to  negative  the  unqualified  promise  alleged  in  the 
declaration.  It  appears  to  me  that  the  defendant  was  properly  held  at  the  trial  to 
be  bound  by  the  admi^ion  upon  the  record ;  and  that  the  rule  for  a  new  trial  must 
be  diacbar^d. 

COLTHAN  J.  The  ground  upon  which  this  rule  was  moved  for,  was,  that  my 
brother  Maule  had  laid  it  down  in  broad  terms,  that  if  the  defendant  had  omitted  to 
do  aay  act  by  which  the  goods  might  have  been  safely  conveyed  to  their  destination, 
he  would  be  responsible.  [203]  That  certainly  would  have  been  laying  down  the  law 
too  broadly.  It  does  not  appear  that  the  learned  judge  gave  any  such  direetion  to 
the  jury.  It  was  not  necessfuy  to  lay  down  the  precise  degree  of  negligence  that 
vould  render  the  defendant  liable.  It  was  admitted  that  there  was  sufficient  negli- 
gence to  make  the  defendant  liable,  provided  it  could  be  properly  imputed  to  the 
defendant.  The  struggle  was,  to  shew  that  the  negligence  was  on  the  part  of  the 
plaintiff  himself.  It  was  contended  that  the  plaintiff  had  no  right  to  complain  either 
of  insufficient  package  or  of  over-weighting,  inasmuch  as  the  one  was  in  part  his 
own  act,  and  the  other  the  consequence  of  his  misrepresentation.  If  any  duty  had 
been  cast  upon  the  plaintiff  to  ascertain  the  weight  of  the  goods,  or  that  they  were 
properiy  packed,  I  confess  I  should  have  been  disposed  to  think  that  the  defence  set 
op  would  have  been  open  to  the  defendant.  But  I  do  not  see  that  any  such  duty 
vaa  east  on  the  plaintiff ;  and,  though  he  assisted  in  the  packing,  he  was  not  bound 
to  exercise  his  judgment  as  to  the  mode  in  which  the  goods  were  stowed.  M^th 
n^pect  to  the  excessive  weight,  if  there  had  been  any  fraud  on  the  plaintaffs  part,  the 
question  might  have  been  different ;  but  all  that  took  place  on  me  subject  was  in 
a  conversation  in  London,  when  the  plaintiff  made  a  conjectural  statement  as  to 
the  weight  of  the  goods,  but  nothing  passed  to  bind  the  plaintiff  to  the  weight  he 
mentioned.  It  was  the  defendant's  duty,  on  loading  the  goods,  to  see  that  the  goods 
were  properly  packed,  and  that  the  carria|;e  was  sufficient  for  their  conveyance. 
Upon  the  whole,  it  seems  to  me  that  there  is  no  ground  for  giWng  to  the  evidence 
tu  effect  contended  for,  and  for  saying  that  the  case  was  not  correctly  left  to  the  jury. 

C.  P.  xiL— 28 
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Crssswell  J.  I  also  am  of  opinion  that  the  direction  in  this  case  to  the  jtuy 
was  quite  ri^ht.  The  question  of  the  degree  of  care  to  he  taken  of  the  goods  [SM] 
does  not  anse ;  for  it  was  admitted  on  all  hands  that  there  was  negligence.  1^ 
defendant  by  his  plea  admits  that  he  received  the  goods  for  the  purpose  of  atfify 
and  securely  carrying  tfaetn  to  London ;  and  though  not  a  common  carrier,  a  dnlj 
was  thereby  imposed  upon  him  to  provide  a  proper  ctniveyiuioe,  and  to  see  that  m 
goods  were  properly  packed.  The  evidence  cleuly  shews  that  in  both  aS  tiieae 
respects,  he  failed  in  his  dutiy :  the  van  was  not  a  proper  one,  neither  were  the 
goods  properly  packed.  I  do  not  think  that  the  statement  made  by  the  jdainti^  h 
to  the  presumed  weight  of  the  goods,  exonerated  the  defendant  fmn  the  performanoe 
of  his  duty. 

Mavle  J.  It  appeared  to  me  at  the  trial  that  this  was  a  very  clear  case.  The 
declaration  alleges  that  the  defendant  received  the  goods  for  the  purpose  of  their  being 
safely  and  securely  carried  for  the  plaintiff  from  Maidstone  to  Ixindon.  The  yim 
admits  that  they  were  so  received,  and  denies  negligence  in  the  performanoe  of  the 
duty  resulting  from  the  contract  alleged,  that  is  to  say,  it  denies  that  the  defendant 
had  omitted  any  thing  necessary  for  the  safe  conveyance  of  the  goods.  At  the  ttisl 
it  was  conceded  that  the  gpoda  had  been  improperly  packed,  and  that  the  van  wm 
not  a  proper  one*  for  the  purpose.  And  that  being  tiie  state  M  things,  ^e  defendant 
sought  to  give  in  evidence,  that  he  had  been  induced  to  take  ufnn  himself  the  convey- 
ance of  the  goods  by  the  fraud  and  misrepresentation  of  the  plaintiff.  It  is  impossible 
to  read  the  new  rules  without  seeing  that  this  evidence  was  wholly  inadmissible  under 
the  plea  of  not  guilty  (a).  The  very  spirit  of  those  rules  is,  that  a  plaintiff  should  ban 
notice  of  the  defence  on  which  the  defendant  means  to  rely. 

Role  discharged. 

[20S]  Babnard  Gkbgoby  v.  G.  F.  A.  W.  Dukb  of  Brttnhwick 

AND  H.  W.  Vallanck.    May  31,  1843. 

[S.  C.  6  Scott,  N.  R.  809;  1  D.  &  L.  518;  13  L.  J.  C.  P.  34.  For  subsequent 
proceedings  see  1  Gar.  &  P.  24 ;  6  Man.  &  U.  953 ;  3  C.  B.  481.  See  Mogul  Stem- 
sky)  C<mpam  v.  M'Gregor,  1889-91,  23  Q.  B.  D.  614;  [1892]  A.  C.  25;  Attem  v. 
Flood,  [1898]  A.  C.  66;  Qmnn  v.  Leaihem,  [1901]  A.  G.  511;  Omn  v.  Natimd 

Labourer^  Union,  [1903]  2  K.  B.  623.] 

In  case  for  conspiring  to  prevent  the  plaintiff,  who  was  about  to  perform  as  an  actor 
at  a  theatre,  from  acquiring  fame  and  profit  in  that  performance,  and  for  hiriiu 
persons  to  hoot,  tiss,  groan,  and  yell  at  the  phuntiff  during  the  performance  and 
for  hooting,  hissing,  &c.,  together  with  such  persons,  a  plea  as  to  the  hooting  &c 
at  the  plaintiff,  that  the  plaintiff  was,  on  certain  ^[rounds  specified  in  the  plea,  an 
unfit  and  improper  person  to  appear  bofon  the  public,  was  held  bad,  as  containing 
no  answer  to  the  cWge  of  conspiracy,  but  merely  singling  out,  and  attempting  to 
justify,  one  of  the  overt  acts  of  the  ^^ed  conspiracy. 

Case.  The  declaration  stated  that,  before  and  at  l^e  time  of  the  making  of  the 
conspiracy,  confederacy,  combination,  and  agreement  thereinafter  mentioned,  tiie 
plaintiff  was  about  to  become  an  acinr,  and  to  use  and  exercise  the  inofeeiioo  cr 
occupation  of  an  actor,  for  the  emolument,  profit,  and  advantage  of  the  plaintiff,  and 
to  perform,  aa  thereinafter  mentioned,  in  public,  as  such  actor,  in  the  character  U 
Hamlet,  in  the  performance  of  a  certain  tragedy,  in  a  certain  tiieatre  wherein  such 
|»erformance  was  duly  authorized  as  by  law  required,  to  wit,  in  Covent  Garden  theatre, 
in  the  county  of  Middlesex,  at  the  request  of  one  Alfred  Bunn,  for  reward  to  be  there- 
fore paid  to  the  plaintiff  by  Bunn,  the  then  manager  of  the  said  theatre ;  yrt  the 
defendants,  together  witii  other  persons,  whose  names  were  unknown  to  the  j^aintifi^ 
wdl  knowing  the  wemises,  but  contiiving  and  maliciously  intending  to  injurs  sad 
ag^eve  the  plaintiff,  and  to  bring  him  into  public  scandal,  shame,  and  disgno^  and 
to  injure  the  plaintiff  in  his  said  profession  or  occupation  of  an  actor,  and  to  ftemA 
him  from  acquiring  any  fame,  success,  or  reputation,  gain  or  profit  thovin,  and  to 
oppress,  vex,  impoverish  and  ruin  tiie  plainti^  before  tiie  plaintiff  appeuvd  and 

(a)  Vide  Millen  v.  Hawery,  Latch,  13  ;  Kna^  v.  Saldiwy,  2  Campb.  500 ;  NorUm  v. 
Scholejield,  20  Law  .Touni.  393,  Exch.  T.  1842 ;  Com.  Big.  Pleader  (3  M.  31),  aote, 
vol.  I  p.  571  (a). 
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parfonoed  in  the  said  character  of  Hamlet,  as  thereinafter  mentioned,  to  wit^  on  the 
Uih  of  February  1843,  wickedly  and  maliciously  did,  amongst  themselves,  oon-[206]- 
qare,  oombine,  confederate,  and  a^ee  together  to  prevent  the  plaintiff  from  performing 
in  pnUie  as  such  actor  as  aforesaid,  in  uie  eharaoter  of  Hamlet  in  the  performance  (n 
the  said  tngedy  in  l^e  theatre  aforesaid,  and  to  iHrevent  the  public  audience  whidi 
night  be  assembled  to  mtaess  the  pa:f  oxmanoe  of  the  said  tragedy  in  the  aud  thea^ 
(n  the  occasion  when  the  plaintiff  was  to  perform  aa  aforesaid,  from  hearing  or 
^ipreciating  the  performance  of  the  said  character  by  the  plaintiff  as  aforesaid  in  the 
aud  kagedy,  luad  to  compel  the  plaintiff  to  desist  from  the  performance  of  the  said 
dtancter,  and  to  deter  and  prevent  the  manager  of  the  said  theatre  from  allowing  or 
retBioing  the  plaintiff  to  perform  as  such  actor  as  aforesaid  in  the  said  theatre,  and  to 
prevent  the  puiintiff  from  exercising  his  said  profession  or  occupation  of  an  actor  in 
tha  said  theatre,  and  from  gaining  or  acquiring  any  profit,  fame,  or  reputation  as  an 
Mtor  in  the  character  aforeaud ;  that  the  defendanta,  maliciously  contriving  and 
intrading  aa  afOTeeaid,  afterwards  and  before  the  plaintiff  appeared  and  performed  as 
theniiiafter  mentaoned,  to  wit,  <m,  &c,  in  pursuance  of,  and  according  to,  the  said 
eaiBpiiacy,  combination,  &c.,  and  in  order  to  carry  tiie  same  into  effect,  hir«i  and 
npged  divers,  to  wit,  200  persons,  whose  names  were  unknown  to  the  plaintiff,  for 
gun  and  reward  to  them  in  that  behalf,  and  caused  and  procured  divers,  to  wit, 
200  othOT  persons,  whose  names  were  unknown  to  the  plaintiff,  to  attend,  and  they 
did  accordingly  attend,  as  part  of  the  audience  in  the  said  theatre  on  the  occasion 
when  the  plaintiff  was  to  perform  as  aforesaid,  and  did  perform  as  thereinafter  men- 
tioned, to  hoot,  hiss,  groan,  and  yell  at  aud  against  the  plaintiff,  and  to  make  a  great 
noise,  outcry,  uproar,  and  riot  at  and  a^nst  the  plaintiff  during  his  performance  of 
the  said  character  on  the  occasion  aforesaid,  and  to  aid  and  assist  the  defendants  and 
tile  persons  [207]  unknown  first  above-mentioned  in  carrying  into  effect  their  unlawful 
and  malicious  conspiracy,  combination,  confederacy,  and  agreement  aforesaid ;  t^t 
afterwards,  and  before,  and  at  the  time  of  the  committing  of  the  grievances  next 
tlmeiBafter  mentioned,  to  wit,  on,  &&,  the  plaintiff  became  saoh  actor  as  aforesaid, 
and  aaed  and  exerdsed  the  said  ■proieaaoa  and  occupation  of  an  actw  for  his  emola- 
msDt  and  profit,  aaA  at  such  request  of  the  said  A.  B.,  and  for  reward  to  be  paid  by 
bim  to  the  plaintiff  as  aforesaid,  did  appear  and  perform  as  such  actor  as  aforesaid  in 
the  said  chuacter  of  Hamlet,  in  the  performance  of  the  said  tragedy  in  the  said  theatre, 
before  a  public  audience  therein ;  and  that  the  defendants,  well  knowing  the  premises, 
but  maliciously  contriving  and  intending  aa  aforesaid,  after  the  plaintiff  had  become 
such  actor  as  {foresaid,  and  while  he  was  so  in  the  act  of  appearing  and  performing  aa 
nich  actor  as  aforesaid,  in  the  ohaiaoter  as  aforesaid,  in  the  performance  of  the  said 
tiagedy  in  the  said  theatre  before  the  said  public  audience,  and  continually  during 
all  the  time  while  tiie  plaintiff  was  ao  appearing  and  performing  as  aforesaid ;  to  wit^ 
oo,  &0.,  in  pursuance  oi  according  to  the  said  malicious  and  unuiwful  conspiracy,  &&, 
ao  had  and  made  as  aforesaid,  and  in  order  to  carry  the  same  into  effect,  did  together 
vith  divers  others  of  t^e  peraons  unknown  first  above  mentioned,  and  divers  persons 
of  the  persons  so  hired  and  engaged,  and  caused  and  procured  by  the  defendants  to 
attend  for  the  purpose  in  that  behalf  above-mentioned,  then  and  there  in  the  said 
theatre,  and  in  the  presence  and  hearing  of  the  plaintiff  and  of  the  said  public  audience, 
hoot,  huts,  groan,  shout,  and  yell  at  and  against  the  plaintiff,  and  make  a  great  hideous 
and  intolerable  noise,  outery,  uproar,  and  riot  at  and  against  the  plaintiff,  and 
penuade,  instigate,  cause  and  procure,  lead  and  induce,  divers  and  very  many  other 
persons  then  and  there  present  in  the  said  theatre  also  to  join  in,  and  who  did  fay 
reason  thereof  [206]  join  them  the  defendants  in  then  and  there  hooting,  hissing 
p<ouing,  shouting,  and  ydling  at  the  plainti^  and  in  making  such  noise,  outcry, 
iqirauv  aod  riot  at  and  against  t^e  plaintiff  as  aforesaid,  during  tite  plaintiff's  said 
performanoe  in  the  said  tmatre,  and  in  t^e  presence  and  hearing  of  the  plaintiff,  and 
c^  the  aaid  public  audience,  insomuch  tliat  rae  plaintiff's  said  p«n<»rmance  of  the  said 
(Aaraeter  of  Hamlet  on  the  occasion  aforesaid  oould  not^  by  reason  of  the  committing 
of  the  said  grievances  by  the  defendants  as  aforesaid,  be  heard,  understood,  or 
^^reoated  by  the  said  audience  then  and  there  assembled  in  the  said  theatre  as 
afneaaid ;  and  inasmuch  as  the  plaintiff  was,  by  and  through  the  same,  and  in  con- 
sequence thereof,  then  compelled  to  desist  from  and  discontinue,  and  did  desist  from 
and  discontinue  the  performance  of  the  said  character  of  Hamlet  on  the  occasion  afore- 
aid,  and  before  the  i^i^tiff  had  finished  or  oom^ted.j|ie  performance  thereof. 
Avennent:  that  the  aud  A.  R  was,  by  reason  of  the  '-Miuced  and  obliged 
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to  refuse,  and  did  refuse,  to  retain  or  allow  the  plaintiff  to  perform  at  subsequent 
times  as  an  actor  in  the  said  theatre  for  gain  and  reward  to  the  plaintiff,  as  the  aud 
A.  B.  otherwise  might  and  would  have  done,  and  that  also  by  reason  of  the  premists 
the  plaintiff  had  been  brought  into  public  shame  and  disgrace,  and  had  been  prevented 
from  acquiring  any  applause,  approbation,  fame,  or  reputation  as  an  aottn-,  and  lad 
been  and  was  prevented  from  exercising  his  profession  and  occupation  of  an  actor,  aad 
from  obtaining  an  engagement  or  employment  therein,  and  had  thereby  lost  tod  been 
preroited  from  acquiring  all  the  gains  smd  profits  tJiat  he  might  and  othenrise  voald 
have  made  and  denved,  from  being  retained  and  allowed  by  the  said  Alfred  Bonn  to 
perform  as  such  actor  aa  aforesaid  in  the  said  theatre,  and  from  the  exercise  of  his 
said  profession  or  occupation  of  an  actor,  amounting  to  a  large  sum  of  money,  to  wit, 

5209]  30001.,  and  had  been  and  was  otherwise  injured  and  damnified  to  the  jdaintifrt 
lamage  of  50001.  &c. 

Fourth  plea,  as  to  so  much  of  the  said  grierances  as  related  to  the  hooting,  hissii^ 
groaning,  shouting,  and  yelling  at  the  plaintiff,  and  making  a  noise,  outcry,  sod  up- 
roar at  and  against  the  plaintiff, — that  for  a  long  time,  to  wit,  five  years,  befwe  am 
up  to  and  at  the  time  of  committing  the  grievance  last  mentioned,  the  plaintiff  was 
the  proprietor  and  publisher,  to  wit,  at  London,  of  a  certain  weekly  newspaper,  called 
The  Saimsl,  or  the  Cmxr  of  the  Ttmes^  divers  and  very  many  copies  of  whieh  news- 
paper, to  the  number  of  ton  tiiousaod  and  more,  during  all  that  time  had  been  and 
were,  on  the  Sunday  in  wery  week,  openljr  and  publicly  sold,  circulated,  published, 
and  distributed  by  the  plaintiff  for  a  certain  price  and  reward  therefore  paid  to  the 
plaintiff  to  and  among  the  subjects  of  our  Lady  the  Queen  dwelling  in  London  afn«- 
said  and  elsewhere ;  uiat  during  all  that  time  the  plaintiff  had  been  and  iras  in  th« 
habit  and  practice  of  writing,  composing,  printing,  and  publishing,  and  causing  and 
procuring  to  be  written,  composed,  printed,  and  published,  in  the  said  newspaper,  mid 
did  on  divers  and  very  many  occasions,  to  wit,  weekly,  and  every  week  during  that 
time,  write,  compose,  print,  and  pubUsh,  and  cause  and  procure  to  be  written,  com- 
posed, printed,  and  published,  in  the  said  newspaper,  divers  indecent,  obscene,  lewd, 
filthy,  and  disgusting  articles,  paragraphs,  stories,  venes,  anecdotes,  and  sayings  ^ 
the  great  offence  and  scandal  of  the  subjects  of  tiiis  realm,  against  good  mwah,  and 
in  open  violation  of  the  laws  of  this  realm ;  that  the  plaintiff,  so  being  such  proinetar 
Euid  publisher  of  the  said  new8[Mper  as  aforesaid,  was  also  during  tne  time  i^oresaid 
in  the  habit  and  practice  of  writing,  composing,  printing,  and  publishing,  and  causii^ 
and  procuring  to  be  written,  composed,  &c.,  in  the  said  newspaper,  [210]  and  did  on 
divers  and  very  many  occasions,  to  wit,  weekly  and  every  week  during  that  timc^ 
write,  compose,  print,  and  publish,  and  cause  and  procure  to  be  written,  composed, 
printed,  and  published,  in  the  said  newspaper,  divers  false,  scandalous,  malicioas, 
scurrilous,  and  defamatory  libels  of  and  concerning  Her  Majesty  the  Queen,  and  diven 
othw  false,  scandalous,  scurrilous,  malicious,  and  defamatoiy  libels  of  and  concerning 
veiy  many  persons  respectively,  with  intent,  in  so  doin^,  falsely  and  wickedly  to 
injure,  defame,  vex,  harass,  fuid  aggrieve  Her  said  Majesty  and  the  said  penou 
respectively,  and  to  bring  them  respectively  into  ridicule,  scandiU,  infamy,  and  con- 
tempt ;  that  the  plaintiff  so  being  such  proprietor  and  publisher  of,  «Sec.  aa  afwesaid, 
did  also,  during  all  the  time  aforesaid,  on  divers  and  very  many  occasions,  write,  coo- 
pose,  prints  and  publish,  and  cause  and  procure  to  be  written,  composed,  printed,  aad 
published,  in  the  said  newspaper,  divers  wicked,  blasphemous,  and  seditious  tibeb, 
with  intent  thereby  to  bring  the  laws,  religion,  and  government  of  this  redm  into 
hatred,  ridicule,  and  contempt ;  that  the  plaintiff  dunng  all  the  time  aforesaid,  wai 
and  still  is  a  common  libeller  and  defamer  for  hire  and  gain  to  him  ;  that  tiie  plaintiff 
during  all  the  time  aforesaid  was  in  the  practice  and  haSit  of  obtaining  and  reoeirin^ 
and  did  on  divers  occasions  during  that  time  obtain  and  receive  divers  large  sums  of 
money  frwn  divers  persons  for  and  in  consideration  of  the  plaintiff  on  divers  ooeaiion 
suppressing,  and  on  divers  other  ocoasions  promising  to  suppress,  matter  defiamatoiy 
of  antdi  peraons  respectively,  fmd  which  matter  sadi  persons  respectively  were  indnoed 
to  aiqnrehend  and  believe  would  be  published  concerning  them  respectively  in  the 
said  newspaper,  unless  they  respectively  made  such  payments  to  tiie  plaintiff;  that 
on  divers  occasions  during  the  time  aforesaid  divers  persons  paid  to  the  plaintiff  diven 
large  [211]  sums  of  money  respectively  under  fear  and  apprehension  of  being  libelled 
and  exposed  to  ^blic  obloquy  and  ridicule  in  the  said  newspaper ;  that  the  plaintiff 
during  all  the  time  aforesaM  notoriously  gained  his  livelihood  by  the  dishonest  and 
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dineputable  means  and  praotioes  aforesaid ;  that  juat  before  the  oommitting  of  the 
grievance  in  the  introductory  put  of  this  plea  mentioned,  the  plaintifT,  being  such 
psnon  as  last  aforesaid,  and  being  such  proprietor  and  publiahOT  as  aforesaid,  and 
beiog  known,  and  publicly  reputed,  to  be  guilty  of  such  practices  as  {foresaid, 
i|ipnred  in  the  said  theabv  in  the  declaration  mentioned,  upon  the  stage  thereof,  as 
a  pnUic  actor,  witii  l^e  intent  then  and  there  to  perfwm  before  the  persons  then 
aaaemUed  in  the  said  theatre,  as  such  actor,  in  the  said  character  of  Hamlet  in  the 
pafonnance  of  the  said  ta-agedy,  and  was  then  intending  to  become  uid  be  a  public 
letor  and  performer  of  dramatic  pieces  on  the  stage,  to  wit^  of  the  theatre  aforesaid  ; 
to  the  great  scandal,  nuisance,  and  outraee  of  the  persons  in  the  said  theatre  so 
usembled  ajxd  of  the  subjects  of  Her  said  Majesty  in  general,  against  public  morals 
and  decency,  and  to  the  great  prejudice,  damage,  and  detriment  of  divers  and  very 
many  worthy,  respectable,  modest,  and  virtuous  persons  who,  by  reason  of  the 
appearance  of  the  plaintiff  on  such  stage  as  such  actor,  then  were,  and  thereafter 
would  be,  prevented  from  attending  the  said  theatre  or  being  present  at  the  perform- 
aoees  there ;  wherefore  the  defendwts,  being  then  present  in  the  said  theatre  as  part 
d  tlie  said  audience,  did  then,  in  order  to  compel  the  plaintiff  to  desist  and  forbear 
from  amieariog  on  die  said  stage,  as  such  actor  and  performer,  and  to  prevent,  so  fat 
u  in  tnem  lay,  the  said  scandal,  nuisance,  and  outrage,  a  littie  hoot,  hiss,  groan,  and 
yeU  at  the  plaintiff,  and  make  a  little  noise,  outcry,  and  uproar,  at  and  against  the 
I^Dtiff,  as,  for  the  causes  aforesaid,  they  lawfully  might;  which  [212]  were  the 
grievaoces  in  the  introductory  part  of  that  plea  mentioned.  Verifioati<nL 
Special  demurrer,  assi^ing  for  causes, 

1.  That  the  said  plea  is  pleaded  only  to  a  part  of  the  grievances  mentioned  in  the 
declaration,  which  part  of  the  said  grievances  is  not,  in  its  nature,  divisible  from  the 
otnspiracy,  <&&  mentioned  in  the  declaration,  and  which  part  of  the  grievances  does 
not,  of  itself,  coustitute  «iy  cause  of  action,  but  does  amount  to  a  cause  of  action 
whoi  taken  in  conjunction  with  the  other  parts  mentioned  in  the  declaration.  2.  That 
■opposing  the  plea  to  shew  a  justifioatim  of  Uie  hooting  &o.  at  the  plaintiff,  and 
making  a  noise,  outcry,  and  uproar  at  and  against  him,  if  those  acts  stood  alone,  and 
not  connected  with  any  previous  conspiracy  so  to  do,  yet  the  matters  of  the  plea 
eontitate  no  justification  for  doing  the  acts  therein  attempted  to  be  justified,  in 
pursuance  of  a  previous  unlawful  and  malicious  conspiracy,  &c.  3.  That  supposing 
the  facts  alleged  in  the  said  plea  were  true,  yet  they  did  not  warrant  the  defendants, 
by  Uw,  in  hooting,  &c.  at  the  plaintiff,  and  making  a  noise,  outcry,  uproar,  wid  riot 
at  and  against  him  as  mentioned  in  the  said  declaration,  so  as  to  cause  the  damage 
to  the  plaintiff  therein  mentioned,  i.  That  the  audience  in  a  theatre,  present 
during  a  theatrical  performance,  have  no  right  by  law  to  hoot,  &c.  at  an  actor  in 
nch  performance,  and  to  make  such  a  noise,  onUaj,  and  uproar  against  him  as  to 
injure  or  ruin  him  in  his  profession,  or  to  amount  to  a  riot,  merely  because  he 
nay  be  ohargeablo  with  offences  unconnected  with  tbe  stage,  or  with  his  perform- 
aoees  as  an  actor.  5.  That  the  grievances  attempted  to  be  justified  in  the  said 
{dea  are  not  the  same  as  the  grievances,  or  any  of  them,  charged  in  the  declara- 
inasmuch  as  the  declaration  charges  the  defendants  with  doing  the  several 
ictfl  mentioned  in  the  introductory  part  of  the  said  plea,  in  pursuance  of  [213] 
the  maliciouB  and  unlawful  conspiracy,  &e.  set  out  in  the  declaration,  and  in 
Older  to  carry  the  same  into  effect ;  whereas  the  said  plea  only  justifies  the  acts 
mentioned  in  the  introductory  part  thereof  as  stuiding  abne,  and  done  without  any 
in^nous  conspiracy  to  do  them.  6.  That  the  said  plea  amounts  to  the  general  isme, 
ud  to  an  argumentative,  instead  of  a  direct,  denial  that  the  defendants  did  the  acts 
moitioned  in  the  intioductory  part  of  the  said  plea,  with  the  malicious  intent  in  tiie 
declaration  mentioned,  and  in  pursuance  of  the  prerious  conspiracy  therein  mmitioned, 
wd  in  order  to  carry  tiie  same  into  effect  as  alleged  in  the  dedaration ;  and  also  for  tiiat 
^  said  plea  contain^  and  consists  of,  mere  matters  of  evidence,  tending  to  negative 
tiu  malicious  and  unlawful  intent,  and  the  conspiracy  charged  in  the  declaration. 
<■  That  the  supposed  facts  set  forth  in  the  said  plea  did  not,  even  if  true,  justify  the 
drfendants  in  hiring  persons  for  gain  and  reward,  to  attend,  and  causing  them  to 
>^nd  accordingly,  in  the  said  theatre  on  the  occasion  of  the  plaintiffs  performance, 
to  aid  the  defendants  in  carrying  into  effect  the  conspiracy  mentioned  in  the  declara- 
tion- 6.  That  the  charges  contained  against  the  plaintiff  in  the  said  plea  are  too 
gnnal  and  uncertain,  and  want  particularity,  so  tiiat  the  plaintiff  cannot,  by  reascm 
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of  genenJity  thereof,  know  what  partioulu-  charge  will  be  broujght  fravard  at  tlM 
teiaX  in  support  thereof,  nor  what  he  must  prepare  to  rebut,  jostuy,  or  duprore  hjr 
evidence.   9.  That  the  said  plea  ought  to  have  set  forth  and  shewn  the  partieolsr 

libels,  articles,  paragraphs,  stories,  verses,  anecdotes,  and  sayings  which  the  plaintiff  is 
alleged  to  have  composed,  written,  printed,  and  published,  or  caused  and  procured  to 
be  composed,  written,  printed,  and  published,  and  in  what  parts  or  numbers  <A  the 
said  newspaper,  and  at  what  times,  the  same  were  printed  or  published,  and  the  Danus 
of  the  persons,  or  some  of  [214]  them,  from  whom  the  plaintiff  is  fdleged  to  have 
received  the  said  sums  of  money  for  suppressing,  or  promising  to  suppress,  mstter 
defamatory  of  such  persons ;  and  the  sums  of  money  so  received,  and  the  times  when 
received,  and  t^e  names  of  the  persona  alleged  to  have  paid  to  the  plaintiff  sums  si 
money  under  fear  and  apprehension  of  beiii^  libelled  and  exposed  to  puUic  obloqoy 
and  ridicule  in  the  said  newspaper,  and  the  sums  d  money  so  reoeiTed,  and  the  tunsi 
when  they  were  received.  11.  That  without  such  information  and  partiealan  as 
above  mentioned,  it  is  impossible  for  the  plaintiff  to  prepare  for  trial,  or  to  know  what 
facts  will  be  set  up  by  the  defendants  at  the  trial  in  support  of  the  said  plea.  13.  That 
the  said  plea  being  pleaded  to  part  only  of  the  grievances  in  the  declaration  mentioned, 
ought  to  have  had  a  formal  commencement  or  statement — that  t^e  plaintiff  oi^t 
not  to  have  or  maintain  his  action  (a)  against  the  defendants  as  to  the  grievMices 

(a)  This  twelfth  assignment  appears  to  be  imperfect  in  not  distingutshinc 
between  the  conclusion,  '*  actionem  suam  versus  prssdictum  defendentem  habere,  to 
manutenere,  uon  debet;"  and  "actionem  suam  veraus  priedictum  defendentem  iode 
habere,  vel,"  &c  The  former  conclusion  is  proper  only  where  the  plea  answers  tbe 
whole  dedaration ;  although  the  converse  does  not  hokl,  as  "  inde  "  will  amdy  to 
the  whole  declaration,  if  no  part  of  the  declaration  is  separated  from  the  rest  %  the 
inducement  to  the  plea.  The  language  of  the  nintji  the  general  rules  and  ngohr 
tions  H.  4  W.  4,  is  this  :  "In  a  plea  on  subsequent  pleadings  intended  to  be  pleaded 
in  bar  of  the  whole  action  generally,  it  shall  not  be  necessary  to  use  any  allegation  of 
actionem  non,  or  to  the  like  effect,  or  any  prayer  of  judgment." 

This  rule  was  generally  understood  to  mean, — that  where  the  plea  shewed  that 
the  plaintiff  had  no  cause  of  action  whatever,  and  where  therefore,  before  the  rale, 
actionem  non  would  have  been  sufficient,  and  actionem  inde  non  would  have  bees 
unnecessary,  the  formula  might  be  omitted  altogether;  that  where  the  formuU 
necessarily  was  actionem  inde  non  it  was  to  be  retained ;  and  that  the  rule  did  not  at 
all  a£fiBct  the  formula — actionem  ulterius  non. 

This  construction  of  the  rule  was  first  departed  from  in  the  case  of  Bird  v.  Higgmm, 
2  A.  &  E.  696,  4  N.  &  M.  505,  where  it  was  held  in  K.  K  that  the  role  in  qoestnn 
dispenses  with  the  statement  of  actionem  non  and  the  prayer  of  judgment  in  a  pki 
pleaded  to  the  whole  of  one  of  several  counts ;  as  the  "  whole  action  generally,"  moit 
be  taken  to  mean — the  whole  cause  of  action  appearing  in  the  count  to  wludi  it  it 
pleaded.  As  the  division  of  a  declaration  into  different  counts,  as  contzwlistingnished 
from  a  division  into  distinct  causes  of  action,  is  purely  arbitrary.  Bird  v.  Higguut* 
amounts  to  a  decision  that  a  plea  pleaded  in  bar  of  a  particular  cause  of  action,  does 
not, — whatever  ocmfiision  the  omission  may  occasion, — require  a  commencement  hy 
actionem  inde  non.  Aecordindy  in  Weeding  v.  Aldrv^  9  A.  &  E.  861,  1  P.  &  D.  657, 
in  trover  for  four  deer,  it  was  held  that  a  plea  justifying  a  oooversion  of  one  deer  (bf 
a  seizure  under  a  distress,  post,  218,  n.)  was  properly  commenced  without  aofeioiMii 
inde  non  and  without  a  prayer  of  judgments  The  judgment  of  Ijord  Demnan  in 
fFeecUng  v.  Aidrieh  appears  to  have  been  founded  upon  the  authority  ci  a  case  in  fte 
Exchequer,  Fninetf  v.  ^uunn,  2  M.  &  W.  72,  5  Dowl.  P.  C.  296,  2  Gtde,  l&xxsk.  216, 
although  the  latter  case  was  decided,  not  upon  the  above  clause,  but  on  a  different 
branch  of  the  same  rule,  and  is  not  inconststent  with  the  words  in  question  understood 
in  their  natural  sense.  The  judgment  of  Coleridge  J.  in  Weediag  v.  Aldrieh  fvoceeds 
upon  a  different  ground,  namely,  that  "  taking  this  plea  and  the  others  toother,  they 
go  to  the  whole  action ; "  with  reference  to  which  it  may  be  observed,  that  before  the 
new  rules,  one  commencement  fuid  one  conclusion  by  actionem  non  would  have  been 
sufficient  if  the  several  matters  of  defence  had  been  collected  into  one  plea ;  hat  that 
if  they  had  been  pleaded  severally,  as  in  Weeding  v.  Aldrieh,  eaah  plea  must  have  liad 
its  proper  commencement  and  ctmdusion  hy  aetaonem  inds  Don.  It  has,  hovemv 
been  since  held  in  Q.  B.,  that  a  p3eaof  set-on  to  part  of  the  debt  damoded,  and  also  a 
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[2Ur|  mentioDed  in  the  introductory  part  of  the  said  plea,  and  a  formal  prayer  of  judg- 
ment at  tiie  condusion  thereof ;  and  for  that  the  said  plea  is  too  genera^  uncertain, 
ambiguous,  and  is  otherwise  informal  and  insufficient. 
[216]  Joinder  in  demurrer. 

Shee  Serjt.  in  support  of  the  demiurer.  This  plea,  which  was  evidently  drawn  to 
uivite  a  demurrer,  is  clearly  insufficient.  [Tindal  C.  J.  Rather  to  invite  an  issue.] 
b  CUfford  V.  Brandon  (2  Campb.  358)  it  was  held  that  if  persons  come  to  a  theatre 
with  a  predetermined  purpose  of  interrupting  the  performance,  and  make  a  great  noise 
and  disturbance,  thay  are  guilty  of  a  riot,  although  no  personal  violence  be  attempted, 
and  no  injury  is  done  to  the  theatre.  [Maule  J.  Tins  is  certainly  a  new  mode  of 
pleading.]  The  matter  of  oomphunt  set  fortii  in  this  declaration  is,  in  its  veir  nature, 
mdirisible.  A  defendant  is  not  to  be  allowed  to  pass  over  the  stinj^  of  the  ubel,  and 
omtent  himself  with  answering  the  rest  In  Boberts  v.  Brown  (10  Bmgh.  519,  4  M.  & 
Sc.  407),  which  was  axi  action  for  a  libel,  containing  statements  reflecting  upon  the 
conduct  of  Roberts  as  a  witness,  and  concluding  with  saying,  Mr.  J.  made  a  splendid 
speech,  and  commented  with  cutting  severity  on  the  testimony  of  Mr.  Roberts," 
judgment  was  given  for  the  plaintiff,  on  a  demurrer  to  a  plea  justifying  the  latter 
sentence  only.  In  delivering  the  judgment  of  the  court  it  was  said  by  Tindal  C.  J., 
tiiat,  "the  conclusion,  that  Mr.  J.  made  a  splendid  speech,  and  commented  with 
cutting  severity  on  the  testimony  of  the  plaintiff,"  was  calculated,  in  conjunction  with 
what  bad  gone  before,  to  impress  the  readers  with  a  notion  that  the  severity  was 
deserved,  and  the  force  of  it  felt  by  the  plaintiff,  from  a  consciousness  of  its  justice. 
This  latter  passage,  therefore,  which  ^e  defendant  has  selected  for  the  purpose  of 
jastifying  standing  alone  is  ambiguous,  and  admits  of  a  very  different  construction  if 
tdcen  in  conjunotion  with  the  rest  of  the  libel,  and  on  that  p317]  ground  the  plea  is 
bod.  So  here,  hooting  and  hissing,  taken  by  themselves,  might  not  be  unjustifiable. 
[Maule  J.  The  declaration  would  have  disclosed  no  ground  of  action  if  it  had  merely 
stated  that  the  defendants  hooted  and  hissed  at  the  plaintiff.  Tindal  C.  J.  The  gist 
of  the  action  is  the  conspiracy  ;  and  the  plea  justifies  only  an  overt  act.]  It  appears 
by  a  note  of  the  reporter  to  Clifford  v.  Brandon  (2  Campb.  372),  that  Macklin,  the 
comedian,  indicted  several  persons  for  a  conspiracy  to  ruin  him  in  his  profession. 
They  were  tried  before  Lora  Mansfield ;  an  1  it  being  proved  that  they  had  entered 
into  a  plan  to  hiss  him  as  often  as  fae  appeared  on  the  stt^ze,  they  were  found  guilty 
mdvt  his  lordslup's  directiou  (6).  [Maule  J.  That  is  very  like  the  present  case.]  The 
reporter.  Lord  Cunpbell,  concludes  by  saying,  that  he  has  not  been  able  to  find  any 
aathentiG  account  of  the  trial  in  Macklm's  case.  It  is  bowever  mentioned  in  Uie  New 
Annual  Register  for  1774,  1775,  where  Lord  Mansfield  is  represented  as  saying,  that 
an  action  would  Ue  in  such  a  case. 

Another  objection  to  this  plea  is,  that  the  charge  of  misconduct  which  is  set 
up  is  not  sufficiently  distinct.  J'Anson  v.  Stuart  (1  T.  R.  748),  Holmes  v.  Cat&sbtf 
(1  Taunt  543). 

The  objection  as  to  the  conclusion  of  the  plea  is  founded  upon  Upward  v.  KniglU 
(5  New  Cases,  338,  7  Scott,  311).  But  the  decision  in  that  case  does  not  appear  to 
have  been  acquiesced  in  by  the  other  courts.  [Maule  J.  Where  is  it  doubted  ?]  In 
Wteding  v.  Aldrkh  (9  A.  &  E.  861,  note,  1  P.  &  D.  657),  where,  in  trorev  for  several 
deer,  a  justification  of  the  conversion— by  a  [218]  distress  damage  {auaot(a) — of 

  ('!  :   

plea  of  payment  to  other  part  (not  being  the  remainder)  of  the  dfibt^-ftra  good  vi^lisnt 
the  actionem  inde  non ;  BatUm  v.  Dams,  1  Q.  K  496,  I  Gale  ft  DtoT.  3iU  &  3m.  4061 
And  with  this  agrees  Bcnmar  v.  Neck  in  Q.  B.,  2  Harr.  &  WolL  178,  and  Philip  v. 
Jtodericky  in  the  ^^ehequer,  2  Jurist,  419. 

In  this  court,  however,  the  literal  construction  of  the  i-ule  in  question  h;ia  been 
upheld  in  the  only  case  in  which  the  point  appears  to  have  been  hitlierU)  raised  ; 
lymrd  v.  Knight,  5  N.  C.  338,  7  Scott,  311,  1  Arn.  546. 

(b)  But  it  is  added,  that  " the  prosecutor  declined  calling-  npuii  Uii  tji  to  receivo 
tiie  judgment  of  the  court"  The  defendants  had  thereforr  no  upijuriunity,  if  Uiey 
had  been  so  advised,  of  questioning  the  sufficiency  of  the  ia(iiiiBHa*H^a  motion  in 
airest  of  judgment 

(a)  In  T.  27  H.  8,  fa  22,  pL  15,  in  detinue  sur  trover,  I  ^MiA;^^'^^ 
he  bad  distrained  the  ^>ods  for  rent  due  to  him  from  th- 
hfe.   It  was  objected  that  the  trover  was  not  answered ; 
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one  deer  was  held  to  be  properly  coDcIuded  without  actio  non  or  a  prayer  of  judg- 
ment. It  waa  alBO  held  in  fv^wy  t.  Swam  (2  M.  &  W.  72),  tjiat  actio  dod  h 
necesswy  only  where  the  plea  is  pleaded  in  bar  of  the  further  maintenance  ttf  the 
action,  not  where  it  is  in  har  of  the  action  generally. 

TaJfourd  Serit.  (with  whom  was  Wordsworth),  contrik.  Exception  might  have  been 
taken  to  the  declaration  ;  [219]  but  no  notice  of  objection  to  the  declaration  has  been 
given.  [Maule  J.  The  omission  of  notice  of  objection  will  only  be  a  ground  for 
giving  time  to  the  party  who  ought  to  have  received  such  notice,  if  he  chooses  to  ask 
for  it  (a).  If  the  practice  were  otherwise,  we  might  pronounce  a  judgment  against 
the  pMty  who  had  omitted  to  give  the  notice,  in  a  case  where  our  judgment  would 
be  reversed  in  a  court  of  error  (i).]  The  old  action  of  conspiracy  was  for  chaiging 
the  plaintiff  with  tiie  comnussion  of  a  crime.  An  indictment  lies  for  the  mere  act  m 
con^ring ;  but  no  action  can  be  maintuned  unless  the  plaintiff  has  been  aggrieved 
by  some  overt  act  done  in  pursuance  of  the  conspiracy.  [Goltanan  J.  Is  not  roar 
argument  that  the  hissing,  &c.  was  not  in  pursoance  of  the  conspiracy  Y  Maine  J. 
Any  thing  done  under  the  conspiracy  may  be  fiven  in  evidence  under  the  genwsl 
issue ;  and  you  might  shew  that  nothing  was  done  under  the  conspiracy.  If  ymir 
plea  is,  that  the  conspiracy  relates  to  the  hooting,  &c.  is  it  a  plea  to  the  whole  declara- 
tion 1  Must  it  not  be  taken  to  apply  to  the  hooting,  &c.  only  11  Some  years  since 
it  was  intended  to  produce  a  representation  of  the  murder  of  Mr.  Weareon  the  stage; 
and  it  was  announced  that  Probert,  one  of  the  parties  implicated  in  that  muraer, 
would  appear  in  the  piece.  The  representation  never  took  place ;  but  if  it  had, 
would  it  not  have  been  most  proper  to  hiss  such  a  piece  and  such  an  actor  off  the  [230] 
stage  t  [Cresswell  J.  The  question  would  still  have  been  whether  you  could  justify 
a  consfBracy  for  effecting  the  object  Maule  J.  Sympathy  is  the  proper  ground, 
for  the  exprefflion  of  feeling  in  a  theatre,  not  oonapiraqy.  Here,  the  ^ea  inslafies 
tiiat  which  is  not  allied  in  the  declaration.  The  declaration  ohiu;ge8  no  mssin^ 
except  hissing  in  pursuance  of  a  oonsiHraoy.]   In  Clarhm  t.  Lamou  r6  JBingfa.  96^ 

plea  was  good.  The  ground  of  this  decision  is  stated  by  Lord  Brooke,  Bra  AIm-. 
Detinue,  pi.  2,  to  be  that  the  finding  is  not  traversable.  And  see  JfhUthead  v. 
Harris&ti,  2  D.  &  L.  122.  In  case  sur  trover  the  mere  taking  and  detfuning  as  a 
distress  damage  feasant,  does  not  amount  to  a  conversion  to  the  use  of  the  defendant^ 
who,  instead  of  assuming  any  ownership  of  the  goods,  treats  them  as  goods  oi  tbs 
distrainee,  withheld  by  the  defendant  for  the  sole  purpose  of  causing  ^e  distninae 
to  make  satisfaction  for  the  damage  done.  The  plea,  therefore,  in  Wetdmg  v.  AUriA 
would  appear  to  be  bad,  as  amounting  to  the  general  issue,  no  convenioa  bsing 
confessed.  This  seems  to  have  been  tne  omnion  of  littiedale  J.  in  that  case ;  wiui 
which  opinion  agree  v.  Haakes,  I  BoU.  Rep.  44 ;  Agon  v.  lAdtj  Hutttn,  10, 
Hobart,  187,  1  ^wnl.  5.  So,  in  Salter  v.  Bvtler,  Yelv.  10,  Gro.  El.  901,  Noy,  46,  it 
was  held  that  if  a  distress  for  rent  be  lawfully  taken  it  is  no  conversion  :  secus,  if  it 
be  not  lawfully  taken.  Where,  therefore,  a  defendant  justifies  under  a  distress,— 
which  he  necessarily  affirms  to  be  lawful, — he  confesses  no  conversion.  And  see  It 
Cittie  de  Colchestei-  v.  Le  Cittie  de  Londres,  Sir  W.  Jones,  240 ;  Mires  v.  SoM);/  2  Mod 
244 ;  a«fc(£m  v.  IVinter,  2  Mann.  &  Ryl.  313 ;  WUtwwIh  v.  Smith,  5  Carr.  &  P.  250. 
And  as  the  landlord  does  not,  by  a  lawful  distress,  make  the  goods  his  own  hy  aoy 
conversion,  he  cannot  maintain  trover  against  a  party  who  takes  them  away.  For  he 
had  at  common  law  a  power  to  detain  the  goo^  as  a  pledge  only ;  and  the  statute 
which  authorises  him  to  sell,  gives  him  no  property  in  the  goods  distrained  i^m ; 
M.  20  H.  7,  fa  1,  pL  1 ;  ^  v.  Cotton,  Parker,  112,  121 ;  Monmx  v.  Gorvhan,  per 
Probyn  C.  6.,  at  Huntingdon,  29  MSS.  of  Serjeant  Hill,  279,  2  Selw.  N.  P.  1351, 
10th  ed.  In  The  Chancellor,  &c.  of  Oxford's  case,  10  Co.  Rep.  53  b.  it  is  said  (67  a.) 
that  the  conversion  ought  to  alter  the  action  of  detinue  into  an  action  on  tiie  casa 

(a)  And  see  The  Protector  v.  Gemmg,  Hardi-es,  85,  86 ;  ante,  vol.  i.  p.  16. 

(&)  The  whole  of  the  causes  of  demurrer  assigned  are  in  this  case  (ante,  212)  set 
out.  Although  the  argument  proceeded  upon  the  first,  second,  eighth,  ninth,  teatli, 
eleventh,  and  twelfth  causes  assigned,  this  court  and  a  court  of  error  (before  whidi 
this  case  was  afterwards  brought,  vide  post,  vol.  vii.)  would  be  bound  to  pronounce 
a  judgment  upon  all  the  defects  of  form  aasiened  as  causes  of  demurrer,  whether 

Xed  or  not,  and  upon  all  the  defects  erf  Mibetanoe,  whetJier  aligned  or  not,  ud 
^her  assigned  as  causes  of  demurrer  or  not 
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4  Moa  &  P.  356),  and  in  WOngor  v,  Cfregory  (11  M.  &  W.  289 ;  2  DowL  N.  S.  769), 
it  was  held  that  the  aUegations  in  a  declaration  for  libel  are  divisible.  [Maule  J. 
Here  are  cases  in  which  the  allegations  are  divisible.  The  question  ie,  whether 
thej  are  divisible  here.] 

TinpaIj  C.  J.  It  appears  to  me  that  this  plea,  which  professes  to  be  a  plea  in 
oonfession  and  avoidance,  does  not  sufficiently  confess  and  avoid  the  matter  charged 
in  the  declaration.  Every  plea  which  is  not  in  denial  of  the  charge,  must  be  in 
confession  and  avoidance  of  uie  whole,  or  of  some  part,  of  the  declaration.  Here,  the 
defendants  single  out  an  overt  act  of  an  alleged  conspiracy,  and  attempt  to  justify 
diat  alone.  The  charge  of  conspiracy  and  some  of  the  ovwt  acts  remain  onanswered. 
The  d^endants  may.  However,  hare  leave  to  amend  on  payment  of  coBts. 

The  defendants  having  determined  not  to  amend,  there  was 

Per  curiam.   Judgment  for  the  plaintiff  on  tiie  fourth  plea. 


[221]  Hawley  v.  Beverley.   June  2,  1843, 

[S.  C.  6  Scott^  N.  R.  837.] 

A,  having  accepted  a  bill  drawn  upon  him  by  B.  for  money  lent  by  B.  to  A.,  compounds 
with  B.  and  his  other  creditors,  and  pays  the  composition.  An  indorsee  of  the  bill 
afterwards  sues  A.,  and  compels  him  to  pay  the  amount  with  interest  and  costs. 
A  may  recover  the  amount  from  B.  as  money  paid  to  R's  use. 

Assumpsit,  for  money  pud,  money  had  and  received,  and  upon  an  aocwnt  stated. 
Plea,  non  assumpsit. 

The  cause  came  on  for  trial  before  Cresswell  J.,  at  the  sittings  for  Middlesex,  after 
Michaelmas  term  1842,  when  a  verdict  was  found  for  the  plaintiff  for  591.  3s.,  subject 
to  the  opinion  of  this  court  upon  the  following  case : — 

The  plaintiff  for  some  time*prior  to,  and  at  the  time  of,  the  making  of  the  agreranent 
herefnafter  mentioned,  carried  on  the  business  of  a  clock  and  watchmaker  in  l^e  Strand. 
On  the  16th  of  January  1839  the  plaintiff  accepted  a  bill  of  exchange  drawn  by  the 
defendant  who  resided  at  Leeds,  for  the  payment  of  601.  to  the  order  of  the  defendant 
st  three  months  after  date,  dated  Leeds  the  16th  of  January  1839 ;  upon  which  bill 
the  defendant  advanced  to  the  plaintiff  the  amount,  less  an  agreed  discount  The 
defendant  previously  to  writing  the  letters,  and  to  the  signature  of  the  deed,  herein- 
after mentioned,  indorsed  awa^  the  bill  to  Samuel  Atack.  At  the  date  of  the  bill, 
and  in  March  1839,  the  plaintiff  convened  a  meeting  of  his  creditors,  to  be  held  at  the 
residence  of  the  plaintiff,  No.  455  West  Strand,  in  the  county  of  Middlesex,  for  the 
purpose  of  laying  before  them  the  state  of  his  affairs,  and  of  endeavouring  to  induce 
them  to  accept  a  composition.  Subsequently  to  this  meeting,  the  defendant  received 
a  letter  from  Mr.  L.  H.  Baugh,  as  follows : — 

"London,  Strand,  199,  8th  Mareh  1839. 

"  As  a  claimant  upon  the  estate  of  Mr.  Hawley  of  [222]  the  Strand,  I  am  very 
sorry  to  state  t^t  he  has  been  under  the  necessity  of  calling  his  creditors  together, 
who  met  yesterday ;  and  I  am  requested  by  the  creditors  to  inform  you  of  his  cir- 
cumstances.  It  appears  by  a  statement  of  his  accounts,  that  he  is  indebted  to  you  in 
SOL  The  amount  of  his  debts  is  13341.,  and  l^e  amount  of  the  assets,  by  taking  his 
stock  at  cost  price,  is  600L;  but  ve  (winot  expect  it  to  realise  near  that  amount  The 
creditors,  with  a  view  to  make  the  best  of  the  estate,  feel  desirous  to  get  your  assent 
to  such  terms  as  shall  be  most  beneficial  to  the  creditors  at  large,  and  will  feel  obliged 
if  you  will  either  appoint  some  agent  in  London  with  power  to  assent  to  such  terms 
as  the  creditors  may  agree  upon,  or  write  to  Mr.  Hawley  before  Thursday  uext^ 
signifying  your  assent,  as  the  creditors  meet  on  that  day  with  a  view  to  make  a  final 
settlement  of  his  affairs. 

'*  Having  looked  over  Mr.  Hawley's  books,  and  feeling  satisfied  that  he  has  made  a 
fiir  statement  of  his  accounts,  it  is  desirable  that  immemate  steps  should  be  taken  to 
dispose  of  the  stock,  for  the  purpose  of  preventing  the  landlord  making  a  seizure  and 
thereby  sacrificing  two  thirds  of  the  property,  and  by  which  means  they  will  be  able 
to  satiafy  ^e  landlord's  demaods." 

C.  P.  xu.— 28* 
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Upon  the  receipt  of  this  letter,  and  in  consequenoe  thereof,  the  defencLiDt,  aa  the 
11th  of  March  1839,  addressed  and  sent  a  letter  to  one  Whitley,  who  at  tlut  time 
resided  in  Upper  Thames  Street,  London.  The  letter  has  been  lost  or  destroyed ;  but 
the  defendant  by  it  requested  Whitley  to  attend  the  meeting  of  the  plaintiff's  creditors 
on  the  14th  of  March,  and  for  him,  the  defendant,  to  agree  to  any  arrangement  whidi 
the  majority  of  the  creditors  might  agree  to.  The  defendant^  at  the  same  time,  wrote 
to  Mr.  Baugh  a  letter  as  follows : — 

[223]  "68  Briggate,  Leeds,  March  11th,  1839. 

"In  reply  to  yours  respecting  Mr.  Hawley's  affairs,  I  have  to  inform  you,  tliat 
as  it  appears  he  has  made  a  satisfactory  statement  to  his  creditors,  I  will  consent  to 
such  mode  of  settlement  as  the  generality  of  the  creditors  may  deem  it  advisable  to 
adopt  for  our  mutual  benefit  As,  by  your  letter,  you  appear  to  think  there  is  likely 
to  be  a  sacrifice  in  disposing  of  the  stock,  I  think  it  only  rair  that  such  of  thecrediton 
as  feel  disposed  should  have  an  ofTer  of  the  advantage,  and  therefore  beg  to  nopoee, 
for  the  consideration  of  the  meeting,  that  I  have  two  clocks  sent,  of  251.  vuue  coit 
price,  whioh  ^vill  be  equal  to  lOs.  in  the  pound." 

He  also  at  the  same  time  wrote  a  letter  to  the  plaintiff,  of  whioh  the  following  is  a 
copy  :— 

"68  Briggate,  Leeds,  March  11th,  im. 

"  Annexed  you  have  my  reply  to  Mr.  Baugh's  letter  complying  with  your  request 
I  am  sorry  for  you  as  well  as  myself,  that  you  have  not  been  more  fortunate.  As  you 
appear  to  have  satisfied  your  creditors  with  your  statement,  I  hope  you  will  be  enabled 
to  surmount  your  present  embarrassment,  and  be  more  successful  hereafter.  As  this 
transaction  lies  ratner  hard  upon  me,  may  I  be  allowed  to  call  your  attention  to  the 
selection  of  clocks,  should  my  proposition  be  acceded  to,  and  a  packing  case  I  shall 
expect  to  have  to  pay  for. 

"  P.S. — I  have  written  to  Mr.  Whitley,  a  friend  of  mine  at  29  Upper  TbaiDes 
Stteet,  requesting  him  to  attend  the  meeting  if  he  can ;  but  as  I  am  aware  his  enga^ 
ments  at  borne  are  such  as  render  it  rather  uncertun,  you  will  perhaps  iufonu  hm 
the  hour  and  place  where  t^e  meeting  is  to  be  held  on  Thursday." 

Both  of  thme  letters  were  written  upon  one  sheet  of  paper,  addressed  to,  and 
received  in  due  course  of  post  by,  the  plaintiff. 

[224]  A  meeting  of  tne  creditors  of  the  plaintiff  was  duly  held  on  the  14th  (rf 
March  1839,  at  the  plaintiff's  residence.  No.  455  West  Strand  aforesaid,  and  wu 
attended  by  Whitley  on  the  part  of  the  defendant,  in  pursuance  of  the  afmwaid 
authority  and  request ;  and,  at  such  meeting,  it  was  agreed  by  the  majority  of  the 
creditors  of  the  plaintiff,  and,  among  thein,  by  Whitley,  who  attended  as  aforesaid, 
that  the  plaintiff  should  assign  to  trustees,  for  the  benefit  of  hia  several  creditors, 
all  his  stock,  fixtures,  and  book  debts,  the  proceeds  of  which  were  to  be  equally 
divided  among  the  several  creditors,  in  proportion  to  the  amounts  due  from  the 
plaintiff  to  them  respectively,  and  that  the  said  creditors  should  execute  to  the 
plaintiff  a  release  of  their  respective  debts.  In  pursuance  of  this  agreement  a  deed 
of  assignment  and  release  (a  copy  of  which  accompanies  the  case,  and  is  to  be  vso- 
sidered  a  part  of  it)  was  prepared,  bearing  date  the  27th  of  March  1839,  and  made 
between  the  phtintiff  of  the  first  pait,  tiie  several  other  persons  who  names  were 
thereunto  subscribed  and  seals  affixed,  (rf  the  second  part,  and  John  ManigHer  and 
Robert  Kimpton  of  the  third  part.  This  deed  was  duly  executed  on  tiie  day  it  bore 
date,  by  the  plaintifT  and  many  ci  his  creditors,  and,  among  them,  by  Whitley 
for  the  defendant.  Whitley  was  not  authorised  by  the  dwendant  by  power  of 
attorney. 

The  estate  and  effects  of  the  plaintiff  did  not  realise  more  than  enough  to  pay  * 
composition  of  4b.  in  the  pound.  At  the  time  of  executing  the  deed  Whitley  selected 
a  clock,  part  of  the  said  estate  and  effects,  in  lieu  of  the  estimated  composition  on  the 
debt  of  the  defendant ;  which  clock  was  forthwith  packed  up  and  sent  to  the  defen- 
dant at  Leeds,  and  received  by  him.  The  defendant  had  previously  by  letter  requested 
Whitley  to  select  a  clock  in  lieu  of  the  amount  of  his  composition.  Atack,  who^  ftm 
the  time  the  bill  was  indorsed  to  him,  [226]|  had  been  the  holder  therectf,  eommeiKed 
an  action  iu  this  court  against  the  plaintiff  m  December  1841,  to  reoorw  the  unouBt 
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iktawii.  The  plaintaff  huviug  uo  defence  to  the  said  action,  paid  Atack  50t.,  being 
the  amount  of  uie  bill,  and  also  61.  ISs.  for  interest,  and  2L  lOs.  lor  costa  of  the  action, 
making  together  591.  3b. 

Id  February  1842,  and  after  paymeut  by  the  plaintiff  of  the  said  sum  of  591.  3b.  as 
aforesaid,  the  defendant  returned  the  clock  which  he  had  so  received  as  aforesaid,  to 
the  now  plaintiff,  who,  iu  consequence,  immediately  wrote  and  addressed  to  the  defen- 
dant a  letter,  of  which  the  following  is  a  copy : — 

"London,  28th  February,  1842. 

"  I  have  received  back  the  clock  which  you  accepted  in  disoluuve  of  the  dividend 
payable  under  the  trust  deed  of  assignment  of  my  property  and  effects  for  the  benefit 
d  aX\  my  creditors ;  and  inasmuch  as  I  have  since  been  called  upon  and  have  paid  the 
full  amount  of  your  claim  against  me  upon  my  acceptance  in  the  hands  of  a  third  party 
(which  acceptance  ought  to  have  been  delivered  up  when  the  deed  of  release  was 
executed),  I  decline  receiving  back  the  clock,  and  request  that  you  will  desire  some 
one  to  call  here  for  it,  as  it  is  my  intention  to  commence  an  action  against  you  for  the 
recovery  of  the  sum  so  paid  upon  my  acceptance." 

To  this  letter  the  defendant^  on  the  4th  of  March  1842,  replied  as  follows : — 

"Leeds,  March  4th,  1842. 

"Iu  r^y  to  yours  of  the  28th  ult  acknowledging  the  receipt  of  the  clock,  and 
threatening  proceedings  against  me,  I  beg  to  refer  you  to  Mr.  Atack's  solicitor,  who 
has  in8tructioD8  to  appear.  As  he  has  hm  the  conducting  (rf  this  unpleasant  budness, 
I  shall  be  guided  by  his  advice ;  and  if  he  leads  me  into  error,  I  suppose  I  must  abide 

by  the  consequences." 

{22ffj  On  the  30th  of  March,  1832,  this  action  was  commenced  to  recover  back  from 
the  defendant  the  591.  Ss.  so  paid  by  compulsion  to  Atack.  The  pleadings  in  the  action, 
and  all  written  documents  hereinbefore  mentioned  or  referred  to,  are  to  be  considered 
and  taken  as  part  of  the  case. 

The  question  for  the  opinion  of  the  court  is,  whether  \he  plaintiff  is  entitled  to 
recover  from  the  defendant  the  said  sum  of  59L  38.,  or  any  part  thereof.  If  the  court 
shall  be  of  opinion  in  f^e  afBrmative,  then  tJie  verdict  so  found  for  the  plaintiff  is  to 
stand,  and  judgment  is  to  be  entered  for  him  for  the  said  sum  of  59L  3s.,  or  for 
such  part  thereof  as  the  court  may  be  of  opinion  he  is  entitled  to  recover.  If  the  court 
shall  be  of  a  contrary  opinion,  judgment  is  to  be  entered  for  the  defendants 

Shee  Serjt.  having  read  the  case,  the  court  called  upon 

Channell  Serjt.  for  the  defendant.  The  bill  was  negotiated  by  the  defendant  before 
the  arrangement  between  the  plaintiff  and  his  creditors  took  place.  The  defendant 
contends  that  he  is  not  bound  by  the  acts  of  Whitley,  who  had  no  power  of  attorney 
authorising  him  to  act  for  the  defendant  Whitley  certainly  attended  the  meeting ; 
and  {H^bably  the  court  will  think  that  he  had  authority  to  assent.  The  payment  of 
a  snuU  sum  will  not  discharge  a  debt  for  a  lai^r  amount ;  but  if  several  creditors 
agree,  the  assent  of  the  other  creditors  is  a  suf&iient  consideration  for  the  assent  of 
each.  But  the  payment  in  question  must  take  effect  either  as  a  diachu'ge  to  Hawley, 
or  as  a  payment  in  satisfaction  of  the  debt  If  it  operates  by  way  of  discharge  of  toe 
plaintiff  and  not  by  way  of  satisfaction  of  the  debt,  it  would  not  be  money  paid  to 
the  defendant's  use. 

It  might  perhaps  be  put  thus — that  though  the  pay-[227]-ment  might  give  rise  to 
a  claim  of  indemnity,  it  would  not  be  money  paid  to  the  defendant's  use.  [Maule  J. 
It  was  the  duty  oE  Beverley  to  protect  Hawley  against  the  bill.  That  duty  was 
imposed  upon  him  by  entering  into  the  contract  Coltmau  J.  Where  an  accommoda- 
tion acceptor  pays  the  amount  of  the  bill,  he  pays  it  for  the  use  of  the  party  accommo- 
dated. This  may  turn  out  to  be  a  case  of  the  same  description.  Tindal  C.  J.  When 
Beverley  entered  into  the  composition,  he  virtually  represented  to  Hawley  tJiat  the 
bill  was  in  his  possession.  Otherwise  no  such  composition  vould  have  been  agreed 
ta  He  is  not  now  at  liberty  to  say  that  the  bill  was  outatanding  in  the  hands  of  a 
third  perB(HL] 

Per  euriam.  Postea  to  tiie  pluntl£ 
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Dob  DEM.  EoBBRTS  V.  EOK    May  29,  1843. 

Upon  an  attempt  to  serve  the  tenant  with  a  declaration  in  ejectment,  he  vent  away, 
refusing  to  listen.  The  notice  was  read  over  to  his  clerk,  and  a  copy  of  the  dedua- 
tion  was  delivered  to  the  clerk  upon  the  premises :  Held,  sufficient  service. 

Manning  Serjt.  moved  for  jud^ent  against  the  casual  ejector.  His  affidavit  stated 
that  the  deponent  on  the  2(>th  mst  called  on  and  saw  Daniel  Fossick,  the  tenant  in 
possession,  in  an  office  on  tbe  premises,  and  shewed  him  the  declaration  and  notiee, 
and  explained  to  him  the  intent  and  meaning  thereof,  and  proceeded  to  read  over  to 
him  the  notice ;  that  whilst  he  was  doing  so  Fossick  took  the  notice  and  deobratioD 
out  of  the  deponent's  hands  and  shewed  the  same  to  a  person  standing  near  him,  and 
then  threw  the  same  down  on  a  desk,  saying  would  have  nothing  to  do  wiUi  than, 
and  ^ould  not  stop  to  hear  the  deponent  read  the  notioe,  and  left  tiie  office ;  bat 
that  before  he  did  so  the  deponent  told  him  he  should  leave  the  dedantum  [SSQ 
with  his  clerk ;  that  Fossick  thereupon  said  the  depcment  might  do  as  he  liked ;  and 
that  the  deponent  then  read  over  the  notioe  to  the  clerk,  and  delivered  the  copy  to^ 
and  left  the  same  with,  him,  and  explained  to  him  the  intent  and  meaning  tiierew. 

The  learned  serjeant  submitted  tiiat  what  had  taken  place  amounted  to  a  peraoml 
service. 

TiNDAL  C.  J.  The  service  appears  to  be  sufficient  Qui  audit  per  alium,  audit 
per  se. 

Per  curiam.  Rule  absolute. 


Shxarburn  0.  Shxjbrick.   May  31,  1843. 

The  court  granted  a  rule  to  change  the  venue  upon  an  affidavit  as  to  the  county  in 
which  the  cause  of  action  Tom  arisen,  sworn  by  the  defendant's  attoniey. 

Talfourd  Serjeant,  moved  to  change  the  venue  from  Middlesex  to  Surrey,  upon 
lui  affidavit  by  the  defendant's  attorney  l^at  the  ptainfafiTs  cause  of  action,  if  any,  arose 
in  the  county  of  Surrey,  and  ndt  in  the  county  of  Middlesex,  or  elsewhere  out  of  the 
county  of  Surrey.  The  affidavit  had  been  objected  to  by  the  officers  of  the  court,  oo 
the  ground  that  it  ought  to  have  been  sworn  by  the  defendant  himself.  Tbe 
learned  serjeant,  however,  submitted  that  the  attorney  might  have  been  present  st 
the  making  of  the  contract.  In  the  other  courts  as  affidavit  by  the  defendant's 
attorney  is  considered  sufficient. 

The  master  (Ray)  certified,  that  in  this  court  the  defendant's  own  affidavit  had 
always  been  required. 

[^129]  TiNDAL  C.  J.  As  the  defendant's  attorney  swears  positively,  it  seons  to 
me  that  we  have  no  right  to  assume  that  he  swears  falsely.  He  may  possibly  have 
been  a  witnras  to  the  contract.    I  do  not  see  how  we  can  reject  the  t^davit. 

Rule  absolute. 


The  Ck)UPANY  of  Proprietors  of  the  Port  of  Portsuouth  Bridge  r.  Nasck 

June  2,  1843. 

[a  a  6  Scott,  N.  B.  823.] 

Toll  is  not  payable  for  passengers'  luggage  in  an  omnibus,  or  for  a  sheep  and  lamb 
in  a  basket  on  the  omnibus,  or  for  a  man  riding  a  horse,  under  an  act  imposiiig  toll, 
separately,  on  carriages — on  portmanteaus,  trunks,  &c — on  passengers  and  travellen, 
— on  sheep,  lambs,  &c., — and  on  horses  ridden  or  not  ridden. 

Assumpsit  for  tolls.   Plea,  non  aasumpsik 

Hie  foUowine  case  was  stated  for  the  opinion  of  tJie  court  by  a  judge's  order,  made 
in  puTsuwoe  of  ue  3  &  4  W.  4,  c  42,  s.  25. 

By  an  act  passed  in  the  firat  and  second  year  of  the  reign  of  Victoria  (1  Viet 

c.  xi.),  "  for  establishing  a  floating  bridge  or  bridges  over  the  harbour  of  Portsmootli, 
from  or  near  a  place  ciuled  Grosport  B^b,  in  the  parish  of  Alverstoke,  in  the  couu^ 
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ci  Soutdiampton,  to  the  opposite  shore,  to  or  near  a  place  called  Portsmouth  Point,  in 
the  parish  of  Portsmouth,  in  the  said  county,  with  proper  approaches  thereto,"  the 
plaintiffs  were  incorporated,  and  they  were  thereby  empowered  to  build,  maintain,  and 
keep  in  repair,  a  floating  bridge  or  bridges. 

By  the  eightieth  section  of  that  act  the  plaintiffs  were  empowered  to  demand, 
collect^  take,  and  receive  before  any  travellers,  passengers,  or  persons,  or  any  horses, 
beast,  cattle,  or  carriages  should  be  permitted  to  go  or  pass  upon  the  said  bridge  or 
hnd^/aa,  or  any  of  the  landing  places  thereto,  or  through  or  past  any  toll  houses,  toll 
huB,  or  gates  erected,  or  to  ^  ereeted,  in  pursuance  or  the  powers  given  by  the  act, 
oertahi  tolls,  ^30]  or  such  tolls  (not  eraieedin^  the  respective  tolls  in  tiie  said  act 
mentioned)  aa  t^ey  shonld  frtMU  time  to  tune  thuik  poper. 

By  tiie  ninety-seoond  section  it  is  provided  that  the  said  tolls  shall  be  paid  for  each 
tfane  of  grang  upon  or  passing  or  repassing  the  said  bridge ;  and  by  tiie  ninety-fourth 
and  ninety-fifth  sections  the  plaintiffs  are  required  to  affix  a  table  of  the  tolls  payable 
at  the  said  bridge  at  or  near  each  landing  place,  or  on  the  toll  gate  or  toll  bar,  or  toll 
honse  to  be  erected  in  pursuance  of  the  act ;  and  that  it  shall  not  be  lawful  for  them 
to  demand  or  take  any  tolls,  but  iot  and  daring  sudi  time  as  such  table  of  tiie  tolk 
80  payable  shall  remain  so  affixed. 

Vfy  the  ninety-ninth  section  it  is  provided  that  such  tdls  shall  be  ohaiged  equally 
in  reqwct  of  the  sune  description  of  articles,  matters,  or  things,  cattle  or  carriage ;  aiui 
that  when  any  reduction  or  advance  of  such  tolls  shall  be  msde,  it  dull  be  dime  equally 
and  impartially  (a). 

The  statute  ocmtains  provisicms  for  tiie  imposition  of  additional  tolU  in  certain 
esses,  not  applicable  to  the  questions  at  issue  in  this  action,  and  for  the  appointment 
of  toll  collectors,  and  the  collecting  and  leasing  the  tolls  thereby  granted ;  and  it 
imposes  certain  pemdties  for  the  taking  of  a  greater  or  less  toll  than  the  parties,  in 
pursuance  of  the  powers  of  the  statute,  sh^  direct  to  be  taken ;  which  provisions 
will  be  found  in  various  sections  of  the  statute  from  the  Slst  to  the  104th  inclusive. 

By  a  further  act  passed  in  the  third  year  of  Victoria  (3  &  4  Vict.  e.  54),  for  amend- 
ing and  enlarging  the  powers  of  the  first-mentioned  act,  certain  penalties  are  imposed 
on  liny  person  who  shall  be  guilty  of  any  of  the  acts  tiierein  specified,  or  do  or  cause 
to  be  done  any  other  [231}  act  in  order,  or  with  intent,  to  evade  the  payment  of  the 
toUs  or  any  part  tiiereof  granted  by  the  said  first-mentioned  act ;  which  provision  will 
he  found  in  the  seventeenth  section  of  such  secondly-mentioned  act 

Comes  of  tiie  act  accompany  this  case ;  and  it  is  agreed  that  they  shall  form  part 
thereof,  and  that  the  court  or  eitiier  party  shall  be  at  lioerty,  on  the  argument,  to  refer 
t^iereto  as  if  they  were  fully  set  out  in  this  case. 

Pursuant  to  the  powers  so  given  to  the  plaintiffs,  they  completed  a  floating  bridge 
over  the  harbour  of  rortsmoutn ;  and  the  same  was  opened  for  the  use  of  t^e  public  on 
the  4th  of  May  1840. 

The  defendant  was  the  proprietor  of  an  omnibua  with  four  wheels,  which  was  duly 
licensed  &nd  constructed  to  carry,  and  did  carry,  passengers  for  hire  from  and  to 
Portsmouth  over  the  said  bridge,  to  and  from  the  station  of  the  London  and  South 
Western  Bmlway  at  Grosport,  the  distance  being  about  a  mile,  axtd  the  fare  of  each 
passenger  being  Is.  Onthe  IstofMaroh  1843,thesaid  onmibus,drawn  bytwohorses, 
and  oonvOTing  eighteen  persons  riding  therein  and  thereon  in  conformity  with  the 
licence  and  construction  thereof,  viz.  fifteen  passengers  for  hire,  the  defendant  himself 
abo  as  a  passenger,  a  driver,  and  a  conductor,  both  duly  licensed  in  that  behalf,  with 
six  cvpet-bags  and  twelve  portmanteaus  packed  upon  the  said  omnibus,  of  which  five 
catpet-bags  and  ten  portmanteaus  were  the  luggage  belonging  to  the  s^d  passen^rs, 
and  having  also  a  sheep  and  a  lamb  in  a  basket  on  the  top  of  the  said  omnibus,  arrived 
at  the  said  bridge  on  its  way  from  Portsmouth  to  the  said  railway  station,  and  a  servant 
of  the  defendant  riding  on  horseback  accompanied  the  said  omnibus.  At  the  toll- 
bouse  erected  in  pursuance  of  the  first-mentioned  act  at  the  eastern  extremity  of  the 
sud  bridge,  when  the  said  omnibus  and  the  said  horse  ar{23^rived  at  the  said 
bridge,  there  was  affixed  a  table  of  the  tolls  payable  under  the  first-mentioned  act,  of 
which  the  following  is  a  copy : — 

For  every  hmse  or  other  bewt  drawing  any  coach,  chariot,  berlin,  landau,  phaeton, 

(a)  See  Clark  v.  The  Leicestershire  and  NoHhamj^ondiire  Umon  Canal  Compamy,  in 
Error  from  Q.  B.,  H.  Vac.  1845. 
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heam,  chaise,  or  other  suoh  like  carriage,  with  four  wheels,  if  drawn  by  one  hone  or 
other  beasts  Is. ;  and  if  drawn  by  two  or  more  horses  or  otiier  beasts,  9d.  for  eseh 
horse,  or  other  beast,  beyond  the  first 

(Then  followed  several  provisions  in  respect  of  horses,  &c.,  drawing  other  cairiages, 
carts,  &c.,  and  in  respect  of  horses,  &c.,  not  drawing,  and  oxen,  &c.) 

For  every  sheep,  lamb,  hog,  boar,  sow,  or  pig,  the  sum  of  Id. 

For  every  passenger  or  person  merely  using  the  floor  or  deck  of  the  bridge,  the 
sum  of  Id. 

For  every  passenger  or  person  entering  or  using  the  best  room  or  cabin  of  this 
bridge,  the  sum  of  3d. 

For  every  portmanteau,  trunk,  carpet-bfu^,  or  other  lu^age,  belonging  to  any 
passenger  not  exceeding  1  ewt.,  the  sum  of  Id. 

And  for  each  and  every  cwt.  above  tiie  first  cwt  an  additional  Id.  for  each  and 
every  cwt 

The  horses  so  drawing  the  omnibus  were  not  unyoked  or  detached  thearefroni 
during  any  part  of  the  time  the  same  was  upon  or  using  the  said  bridge,  but  coutioued 
yoked  and  attached  thereto  during  all  the  said  time,  and  until  t^e  arrival  of  the  said 
omnibus  at  its  destination  at  the  said  railway  station  ;  nor  did  the  passengers,  driver, 
or  the  conductor,  or  the  defendant  leave  or  get  out  of  or  ofi*  such  onmibus  during  any 
part  of  the  time,  but  cwtinued  riding  in  and  upon  the  same  as  before  its  arrival  at 
the  said  bridge  until  its  arrival  at  the  said  railway  station  ;  nor  were  the  sud  csrp^ 
bags  and  portmanteaus  or  any  of  them,  or  the  said  basket,  or  the  said  sheep,  or  the 
lamb,  removed  from  the  said  [233]  omnibus  during  the  time  the  same  continued  upon 
or  umng  such  bridge,  but  the  same  respectively  continued  upon  the  said  omnibus  from 
t^e  time  of  \heir  oein^  put  upon  the  same  at  Portsmouth  until  the  arrival  oi  the  said 
omnibus  at  the  said  railway  station  ;  nor  did  the  said  servant  leave  or  ^t  off  tJie  said 
horse  diuing  any  part  of  the  time  such  horse  was  upon  or  using  the  said  Inidge ;  hot 
he  continued  to  ride  upon  the  same  during  all  such  time  and  until  his  arrival  at  the 
said  nulway  station. 

The  defendant  duly  paid  the  toll  in  the  said  table  mentioned,  in  respect  of  the 
horses  drawing  the  said  omnibus,  and  also  the  said  toll  of  3d.  in  respect  of  the  horse 
which  the  defendant's  servant  was  riding,  but  refused  to  pay,  or  allow  the  collector 
to  receive,  the  toll  of  Id.  each  demimded  by  the  toll-collector  in  respect  ot  tiie  said 
passengers,  driver,  and  conductor,  so  respectively  riding  in  and  upon  the  seid  omnibui 
as  aforesaid,  or  any  of  them,  or  the  toll  of  Id.  each  in  respect  of  the  said  carpetthsgs 
and  pcnimanteaus,  or  any  of  them,  or  the  toll  of  Id.  each  in  respect  of  the  said  sheqi 
and  lamb,  or  the  toll  of  Id.  in  respect  of  the  defendant's  servant  tiding  the  said  hone 
as  aforesaid,  the  defendant  denying  that  the  plaintiflfo  were  entitled  to  uiy  toll  in 
respect  of  the  said  passengers,  driver,  conductor,  or  lu^age,  sheep,  or  lamb,  or  of 
the  defendant's  servant  so  riding  the  said  horse  ;  whereupon,  in  order  to  procure  the 
passage  of  the  said  omnibus,  so  laden  as  aforesaid,  over  the  said  bridge,  and  oi  the 
defendant's  servant  so  riding  as  aforesaid,  the  defendant  agreed  that  if  the  plaintifi 
were  entitled  by  law  to  demand  and  take  any  of  the  tolls,  so  demanded  as  aforesaid, 
he,  the  defendant,  would  pay  such  of  the  said  tolls  if  they  would  suffer  the  said 
omnibus  and  also  the  defendsjit's  servant  to  pass  over  the  said  bridge ;  and  relying  on 
that  agreement,  the  [234]  plaintiffs  accordingly  did  suffer  tjke  said  omnibus  and  the 
said  servant  to  pass. 

The  defenduit  agreed  to  waive  all  objection  to  the  form  of  the  action,  and  also  any 
objection  that  might  be  raised  on  the  ground  tiiat  the  liability  to  toll  (if  any)  did  not 
attach  to  the  defendant,  but  to  the  passengers  themselves,  it  being  the  object  of  tjut 
parties  to  try  the  right  of  the  plaintifis  to  demand  and  take  the  tolls  so  demanded. 

The  questions  for  the  opinion  of  the  court  are,  tirst,  whether  the  plaintifis  were 
entitled  to  demand  and  take  the  tolls  so  demanded  by  them,  in  respect  of  the  said 
passengers,  driver,  conductor,  carpet-bags  and  portmanteaus,  sheep  ana  lamb,  so  being 
in  and  upon  the  said  omnibus,  and  of  the  defendant's  servant  so  riding  the  said  ham, 
or  any  part  thereof. 

If  the  court  shall  be  of  opinion  that  the  puties  were  entitled  to  a  toll  in  respect  of 
any  of  the  said  caipet-bags  and  portmanteaus,  tiien,  secondly,  whether  they  wen 
entitied  to  such  toll  in  respect  thereof  as  separate  and  distinct  carpet-ban  ana  port- 
manteaus, or  by  weight  as  goods,  wares  or  genend  merchandise ;  and  whether  soy 
and  what  difference  as  to  the  mode  or  rate  ot  chu'ge  existed  betwem  suoh  portioii 
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thereof  aa  belonged  to  the  passengers  in  nikl  upon  the  said  omuibii^,  aui  the  portion 
wliieh  did  not  betone  to  any  of  such  paaaengers.  -• 

If  the  court  shalTbe  of  opinion  that  the  pkuntiffs  were  so  enlafcled,  then  the  defen- 
duit's  plea  is  to  be  wi  Adrawn,  and  the  plaintiffs  are  to  be  at  liberty  to  sign  judgment 
by  eoniession,  for  the  amount  of  the  said  tolls,  or  so  much  tJiereof  as  the  court  shall 
^termine  that  the  plaintiffs  were  entitled  to  demand  and  take.  But  if  the  court  shall 
be  of  opinion  that  the  plaintiffs  were  not  entitied  to  demand  and  take  any  part  of  the 
said  toH,  then  the  defendant  is  to  be  at  liberty  to  [235]  sign  judgment  of  non-pros., 
ot  otherwise,  as  the  court  shall  direct 

Channell  Serjt  for  the  ptaintifia.  Before  the  plaintiffs  can  take  tolls,  they  are 
req|uired  by  their  act  to^affiz  a  table  of  the  tolls  payable  at  their  bridge  (supra,  230). 
This  they  have  done.  It  will  be  neoessaiy  to  draw  the  attention  of  the  court  to  the 
particular  objects  of  Uie  act,  which  are  very  dilforent  from  those  in  the  ordinary  case 
of  acta  imposing  toUs  on  roads,  or  on  bridges.  Thouj^  l^s  is  called  a  Iwidge,  it  is  in 
rsahty  a  boat  iHt)pelled  by  machinery  or  by  steun.  [Tindal  C.  J.  It  is  a  ferry  boat] 
fvm  the  80th  section,  it  appears  that  tolls  may  be  taken  from  "  travellers, '  which 
seems  to  be  a  larger  word  than  "  passengers. "  The  language  of  that  section  is  large 
enough  to  embrace  all  travellers,  whether  sitting  in  an  omnibus  or  not  [Maule  J. 
You  ask  to  be  allowed  to  put  the  tolls  on  the  loading  and  upon  the  carriage  which 
eontuns  it  as  well.]  Besides  the  toll  upon  the  horse,  a  separate  toll  was  due  on  the 
rider  as  a  passenger.  The  company  are  not  to  lose  the  tolls  of  the  passengers  because 
tiiey  bring  horses  with  them.  [Ilndal  C.  J.  Do  you  include  gentlemen  riding  in 
tbeir  own  carriages  as  passengers  liable  to  pay  for  themselves,  and  then  suggest  that 
there  should  be  an  additional  toll  for  their  carriages  1  If  so,  the  company  might 
nnsack  every  carriage  for  carpet-bags.  If  the  bill  had  asked  for  this,  the  clause 
voold  have  been  struck  out  in  the  House  of  Lords.  Whoever  seeks  to  impose  tolla 
nnst  support  his  claim  by  plain  words.] 

Per  curiam.   Judgment  for  the  d^endant 

[236]  W1T.8ON  AND  Another  v.  Tuhuan  and  Fretson.  June  15,  1843. 

[S.  C.  6  Scott,  N.  R.  894 ;  1  D.  &  L.  613 ;  12  L.  J.  C.  P.  306.  Applied,  Ancona  v .  Marks, 
1862,  7  H.  &  N.  695.  See  Urookv.  Book,  1871,  L.  E.  6  Ex.  96.  Applied,  Morris  v. 
Sdberg,  1889,  22  Q.  B.  D.  620.  Diacussed,  Keighley  v.  Durani,  [1901]  A.  C.  246; 
CoMw  V.  Bviler,  [1902]  2  Ir.  R  576.  Adopted,  ffKeeffev.  Walsh,  [1903]  2  Ir.  R  712.J 

Where  A.  does  an  act  as  agent  for  B.,  without  any  communication  with  C,  C.  cannot, 
by  afterwards  adopting  that  act,  make  A.  his  agenl^  and  thereby  incur  any  liability, 
or  take  any  benefit,  under  the  act  of  A. 

TreepasB,  de  bonis  aeportatia.   Flea,  by  each  defendant  sepwrately,  not  guilty. 
At  the  trial  before  Parke  B.,  at  the  last  assises  for  the  county  of  York,  the 
foUowin^  focts  appeared. 

In  ^vember  1842,  the  plaintiffs  took  possession  of  the  goods  in  question,  under 
a  deed  of  assignment  from  tferemiah  New,  to  whom  the  gooda  had  previously  belonged, 
and  in  whose  house  they  still  were. 

On  the  3d  of  December  1842,  these  goods  were  seized  and  taken  away  under  some 
process  directed  to  the  sheriff  in  respect  of  a  debt  due  from  New  to  Tumman. 
Neither  of  the  defendants  authorized  this  seizure  before,  or  at  the  time,  it  was  made. 
Both  the  defendants  were,  on  the  same  day,  served  with  notice  that  the  plainti'fis 
elaimed  the  goods. 

On  the  3a  of  December,  the  defendant  Fretson,  who  was  Tumman's  attorney,  gave 
a  notice  in  writing  to  Mrs.  Feam, — to  whose  house  the  goods  had  been  removed  the 
day  before, — ^in  which  he  said,  '  I  am  coming  about  the  goods  which  were  seised,"  and 
desired  her  not  to  part  with  the  gooda  to  any  person  except  Tumman.  On  the  5th  of 
December  Fretson  sent  her  a  written  indemnity  for  retaining  them. 

On  the  19th  of  January  1843,  notice  was  given  to  the  defendants  that  an  action 
would  be  brought  f^ffiiinst  them  and  the  sheriff  and  his  officers  for  the  seizure.  The 
person  who  served  Tumman  with  the  notice  asked  if  he  had  any  claim  on  the  goods ; 
to  which  he  answered  "  Yes,  I  have  ;  and  a  just  claim,  I  consider." 

Upon  this  evidence  the  learned  judge  directed  the  jury,  that  as  the  order  given  by 
Fretson  had  not  [1^7]  been  acted  upon  by  any  refusal  on  the  part  of  Mrs  Feam  to 
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deliver  the  goods  to  the  plaintiffB,  the  only  question  for  tbeir  oonsidention  ms, 
whether  the  seizure  on  the  3d  of  December  wae  made  by  order  of  the  defendants  or 
either  of  them.   That  an  order  to  seize  the  goods  was  in  iAas  case  necessaiy,  to  charge 

the  defendants  with  the  trespass  ;  that  although  the  subsequent  assent  and  ratificaUon 
by  B.  of  an  act  done  by  A.,  professing  to  act  for  and  on  account  of  B.  is  sufficient  to 
make  that  act  the  act  of  B.,  by  relation,  here,  the  sheriff's  officers  acted  as  ministers  of 
the  law,  without  any  intention  to  act  as  agents  of  the  party  suing  out  the  process ; 
that  as  to  Fretson,  the  question  of  ratification  did  not  arise,  inasmuch  as  the  seimre 
could  not  be  for  his  benefit.  The  learned  judge  therefore  asked  the  jury  to  find, 
whether  the  defendants,  or  either  of  them,  gave  any  jHwious  authority  for  makiiig 
the  seizure,  and  whether  the  defendant  Tumman  had  authorized  or  had  merely  pfto 
a  subsequent  assent  to  a  seizure.  The  jury  found  that  neither  of  the  defendants  had 
originally  authorized  the  seizure,  but  that  Tumman  had  subsequently  sanctioned  and 
authorized  such  seizure.  The  learned  judge  directed  the  verdict  to  be  entered  for  hodi 
of  the  defendants,  reserving  leave  to  the  plaintiffs  to  move  to  enter  a  verdict  for 
21.  16s.  against  Tumman,  if  the  court  should  be  of  opinion  that  his  ratificataoo  made 
him  liable  as  a  trespasser. 

Borapas  Serjt.  in  the  following  term  moved  to  enter  a  verdict  for  21.  16s.  against 
Tumman,  or  for  a  new  trial  on  the  ground  of  misdirection. 

Upon  the  first  branch  of  his  motion  he  referred  to  Com.  Digest,  Treepass  C.  1, 
Barker  v.  Srakam  (2  W.  Bla.  866),  Hull  v.  PickersgUl  {1  Bro.  &  Bin^  282,  3  J.  R 
Moore,  612),  and  fFilsm  v.  Barker  (i  B.  &  Ad.  614,  1  N.  &  M.  409). 

[2^]  In  support  of  his  applioati<m  for  a  new  trial,  he  relied  upcm  the  indramitf 
given  by  Fretson  to  Mrs.  Feam. 

TiNBAL  C.  J.  You  nu^  take  a  rule  for  entering  a  verdict  against  Tamman ;  there 
is  no  pretence  for  making  Fretson  a  trespasser. 

June  1. — Byles  Serjt.  now  shewed  cause.  It  does  not  appear  whether  the  goods  were 
seized  under  process  or  not.  [Cresswell  J.  The  words  used  by  Fretson  were,  "  I  am 
coming  about  the  goods  that  were  seized."  Bompas  Serjt  It  was  left  to  the  jury ;  and 
they  found  that  the  goods  had  been  taken  under  process.  Maule  J.  The  ju^e  repMti 
that  he  said  there  might  be  a  difference  between  a  seizure  under  process,  and  a  seizme 
by  a  stranger  alleging  that  he  was  authorized  by  the  defendant  to  seize.  Bompas 
Serjt.  I  am  bound  to  admit  that  the  officers  seized  as  acting  for  the  sheriff".  Maole  J. 
They  claimed  an  authority  by  law,  but  did  not  claim  to  act  by  the  authtnity  of 
Tumman.]  It  is  true  that  no  writ  was  put  in,  and  that  the  nature  of  the  l^al  proeen 
under  which  the  seizure  was  mad^  did  not  appear.  It  may  have  been  a  distrin^  to 
compel  an  appearance.  The  writ  is  actually  m  court,  though  the  defendants  are  not 
entitled  now  to  produce  it.  Neither  did  it  appear  for  what  purpose,  or  fen- whoae  vm, 
the  seizure  was  made.  There  are  numerous  cases,  beginning  as  far  back  as  the  reign 
of  Henry  IV.,  which  shew  that  a  subsequent  adoption  of  a  trespass  will  not  affect  a 
third  person,  unless  the  act  were  originally  done  in  his  name,  or  for  his  use.  TTw 
same  rule  prevails  in  matters  ex  contractu.  There  can  be  no  adoption  of  an  act  or 
contract  unless  the  act  be  done,  or  the  contract  made,  in  the  name  of  the  ^ncipal,  or 
for  his  use.  The  principle,  indeed,  goes  much  further.  Not  only  is  a  party  unable  to 
take  advimtage  of  an  act  which  was  not  done  in  his  name,  or  expressly  [239]  to  bii 
use,  but  he  cannot  defend  himself  under  such  act.  7  H.  4,  s.  35  (a)  ;  fFiLvtt  v.  Sarlcer; 

(a^  The  case  cited  here,  and  also  in  2  M.  &  S.  487,  as  7  H.  4,  35,  is  eWdently  the 
case  m  H.  7  H.  4,  fo.  34,  pi.  1,  which  was  a  decision  of  Gascoigne,  C.  J.  of  K.B.  at 
nisi  prius,  and  is  thus  reported  : — "An  inquest  was  charged  between  two  parties  on  a 
writ  of  trespass  of  certain  cattle  taken  against  the  peace,  in  which  the  defendant  bad 
justified  as  bailiff  for  services  arrear  to  his  lord ;  whereas  the  plaintiff  said  that  he 
was  not  bailiff  of  his  lord  at  the  time  of  the  taking.  And  the  plaintiff  said  in  evideiioe, 
that  the  defendant  took  the  beasts  claiming  heriot  for  himself  so  that  he  could  not  at 
that  time  be  bailiff  to  another.  And  after  their  charge,  Gascoigne  said  to  them,  that 
if  tiie  defendant  took  them  churning  property  in  himself  by  way  of  heriot,  althoadt 
the  lord  ^terwards  agreed  to  that  taking  for  tke  services  due  to  him,  atiU  he  ooan 
not  be  said  to  be  his  bailiff  for  that  fame.  But  if,  without  command,  he  had  takes 
(the  cattle)  for  services  due  to  the  lord,  and  the  lord  had  afterwards  agreed  to  ^ 
taking,  he  should  be  adjudged  as  bailiff,  although  ho  was  not  his  bailiff  in  any  place 
before  the  taking,  Quod  nota."  With  respect  to  the  last  part  of  the  Chief  Justice's 
statement,  it  is  however  observable  t^t  Lord  Brooke,  alter  alnidging  or  rather  tno- 
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ia  which  the  distdnctaon  taken  by  Lord  Coke  in  4  Inat  447,  is  [240]  referred  to  and 
noogniaed  by  Parke  J.  The  same  diatinclion  is  a^^ied  to  actions  ex  contractu  in 
SamAnm  t.  Gr^tks  (5  B.  &  0.  904,  8  D.  &  R  643),  and  in  Fen  r.  Ashby 
(10  E  &  C.  298).  Suppose  the  goods  to  hare  been  seized  under  legal  process,  or,  to 
pot  it  most  unfavoorably  for  t^e  defendants,  under  a  writ  of  fi.  ^  ;  if  the  execution 
auditor  took  a  bill  of  s^e,  he  would  be  liable  in  trespass,  in  ca«e  it  turned  out  that 
the  goods  seized  under  the  execution,  were  the  goods  of  a  stranger,  and  not  the  goods 
of  die  execution  debtor.  But  if  the  execution  creditor  merely  received  the  proceeds 
of  the  sale  of  the  goods,  though  he  might  be  liable  in  trover,  he  would  not  be  a 
trespasser;  Farsons  v.  [241]  iMyd  (3  Wile.  341),  is  a  very  different  case  from  the 
pnMDt.  There,  a  ca.  sa.  against  Parsons  was  set  aside  for  irregularity.  The  imprison- 
ment of  Parsons  could  not  therefore  be  justified  by  Lloyd,  who  had  sued  out  the 
process,  and  against  whom  tiie  case  stood  preoiBely  as  if  he  had  directed  the  arrest  to 
be  made  wiliiout  having  sued  out  any  writ  <k  e:raouti<m.  Here,  the  process  has  not 
bsen  impeached.  To  make  Tumman  liable  for  the  wrongful  aot  of  tAie  officers,  it 
ibmild  have  been  shewn,  either  that  he  was  person^ly  active  in  the  seizure,  Balme  v. 
Faflon  (9  Bingh.  471,  3  Moo.  &  Sc.  1) ;  or  that  these  partacular  gooda  were  seized  by 
bb  wevious  or  contemporaneous  authority. 

Bompaa  Serjt.  (with  whom  was  Cleasby),  in  support  of  the  rule.  The  seizure  was 
made  on  account  of  Tumman,  and  for  his  use.    Parsons  v.  Llotfd.    [Gresswell  J.  In 

Bcrilnng  this  case,  adds,  '*  Quod  qusre  inde,  for  if  he  was  once  a  trespasser  without 
authority,  the  agreement  cannot  help  him,  for  an  action  was  vested  oefore."  Bro. 
Trespass,  pi  86.  In  T.  22  E.  4,  Fitz.  Bayllye,  pi.  4,  a  distinction  is  taken  between  a 
pnwm  acting  as  bailiff  and  a  person  actang  as  serrtuit,  a  precedent  authority  being 
said  to  be  neoessaiy  for  the  latter,  thou^  not  for  the  former.  Vide  Chambers  v. 
DoHoidaoit,  11  East^  66. 

In  Buller'a  ease,  1  Imoo.  60,  it  was  hdd  that  a  plea  to  a  cognizance  of  a  distress  for 
rent,  taken  by  the  ddendants,  as  bailifis  to  A. — vab  two  stfangers  had  right  to  the 
locos  in  quo,  and  that  the  defendants,  by  their  command,  took  the  cattle  as  damage 
feasant ;  absque  hoc,  that  the  defendants  took  the  cattle  as  bailiffs  of  A.  was  good. 

Among  the  regule  juris  which  Gr^ry  IX.  and  Boniface  VIII.  appended  to  the 
Decretals  (in  imitation  of  Justinian's  concluding  title  "  De  regulis  juris,  in  the  Digest,) 
ifl  a  rule  or  maxim  which  accurately  enounces  the  principle  laid  down  in  the  year-book 
of  7  H.  4,  "  Batum  quis  habere  non  potest,  quod  ipsius  nomine  non  est  gestum."  The 
Iwned  Friar,  Anacletus  Eeiffenstuel,  in  commenting  on  this  rule,  after  shewing  its 
KasonablenesB  from  ibe  nature  of  ratihabiticm,  ad^  "  Cui  accedit  etiam  ilia  ratio, 
^uod  si  quis  ratom  habere  valeret  id,  quod  ipsius  nomine  non  est  gestum,  facile  prsa- 
induaam  emergere  posset  tertio,  cum  quo  n^taum  gestumest;  is,  forsan,  ex 
jnatft  caosft  ne^tium  cum  tali  habere  noluiaset,  ac  propterets  si  scivisset,  negotium 
nomine  iUius  agi,  it  negotio,  v.  g.  contractu,  abstinuisset'  Keiffenstuel,  Tractstus  de 
regulis  juris,  Ingolstadt,  1733,  p.  41.    This  observation,  founded  upon  a  consideration 

the  uncertainty  in  which  third  persons  would  be  placed  if  A.  might  adopt  as  his 
own,  an  act  which  was  represented  by  the  agent  as  the  act  of  B.,  ia  similar  to  that 
which  is  implied  in  the  foregoing  queere  of  Lord  Brooke.  In  confirmation  of  the 
distinction.  Reiffenstuel  refers  to  the  text  of  the  canon  law  for  an  illustration,  which 
he  ^fpears  to  have  r^;arded  with  no  ordinary  complacency.  "  Probatur  et  declaratur 
respoDsio  ulterius  cwissimo,  multtim  alle^bili  exempki  Juris — c  ctim  quis,  23,  de 
^tent  Exoommun.  in  6  ibi. — Cbm  quis,  absque  tuo  mandato,  manus  injecit  in 
elerioun  too  nomine  violentas,  si  hoc  ratum  habueris,  exoommunioationeni,  iatam  k 
canone.  incunctanter  incurris ;  dim  ratihabitao  retrotrahatur,  et  mandate  debeat  oom- 
parari.  Si  vero .  in jectio  eadem  tuo  nomine  non  sit  facta,  banc,  licM  peooes  ratam 
wwndo  eandem,  non  tamen  propter  hoc  excommunicationis  vinculo  innodaris ;  chm 
^ui>  ratum  habere  nequeat,  quod  sue  nomine  non  est  gestum." 

And  Bee  P.  9  H.  6,  fo.  1.  pi.  1 ;  H.  15  H.  7,  fo.  17,  pL  11 ;  Anon.  2  Leon.  196, 
caaeUS;  Fuller  and  Trimvxll's  com,  ib.  215;  HtnUhv.  Thompson,  13  East,  274;  HuU 
V.  i^vkersgUl,  supra,  237,  referred  to  by  Parke  J.  in  Muskett  v.  Zhwnmond,  10  B.  &  C. 
153, 167,  5  Mann.  &  Ryl.  210,  214 ;  Foster  v.  Boies,  12  M.  &  W.  226,  232 ;  Goverwi; 

ofihe  Poor  of  Bristol  v.  ITaU,  3  N.  &  M.  359,  368,  369;  4  N.  &  M.  804,  per  Little- 
^e  J. ;  M#y  V.  Leiois,  ante,  vol.  i.  165,  681,  n. ;  BatOvif  v.  Baikif,  1  Scott,  N.  R  143 ; 
«07,  on  Agency,  sect  242,  n.  2 ;  post,  243  (6). 
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that  case  Lloyd  had  directed  the  isBuing  of  a  ca.  sa.  against  Parsons ;  and  no  questioD 
could  arise,  as  here,  upon  the  authority.  Maule  J.  Were  the  sheriff's  officers  the 
agents  of  Tuininan  in  making  the  seizure?]  It  is  submitted  that  they  ww«,  In 
Menham  v.  Edmonson  (1  B.  &  r,  369)  it  was  held  that  an  eTOGution-«roditor,  who  had 
^Ton  a  bond  to  the  sheriff,  was  liable  for  the  acts  of  the  sheriff's  (Moer.  [Bfaide  J. 
There,  the  bond,  being  given  before,  operated  as  a  command,  and  not  as  a  ratificatioD.] 
But  whe^er  the  execution-creditor  indemnifies  the  sheriff  or  not,  the  latter  is  the 
agent  of  the  party  by  whom  he  is  set  in  motion.  Kelcey  r.  Minier  (1  New  Cases,  731, 
1  Scott,  616) ;  Gr&Des  v.  Cowan  (10  Bingh.  5,  3  Moo.  &  Sc.  352).  [Maule  J.  It  was 
not  shewn  that  at  the  time  of  the  seizure,  the  officers  assumed  to  act  under  any 
authority  from  Tumman.  Goltman  J.  As  the  nature  of  the  process  under  whidi  tiu 
officers  [242]  proposed  to  act  is  not  shewn,  how  does  it  appear  that  the  seizure  was  to 
the  use  of  IXimman?]  The  act  of  the  officere  beiug  adopted  by  Tumman,  it  is 
immaterial  whether  the  seizure  was  made  with  or  without  process,  and  wheAer  it  was 
made  by  parties  professing  to  act  on  account  of  Tumman  or  not 
Cur.  adv.  vult. 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the  court  This  case  comes  hdore 
us  on  a  rule  obtMued  by  the  plaintiffs,  by  leave  of  the  learned  judge  at  the  triil,  to 
enter  a  verdict  for  them  against  the  defendant  Tumman,  for  21.  16s.  if  the  court 
should  think  that  his  subsequent  ratification  made  him  liable,  as  a  trespasser,  for  the 
original  seizure. 

The  seizure  of  the  plaintiffs'  goods  was  made  by  some  officers  of  the  sheriff,  with- 
out any  precedent  authority  from  Tumman,  who  appeared  upon  the  evidence  at  the 
trial  to  be  a  plaintiff  in  some  suit,  the  nature  of  which  did  not  transpire,  but  who  is 
found  by  the  jury,  not  to  have  given  any  precedent  authority  to  take  the  goods  at  the 
plaintiflGs,  but  to  have  ratified  the  taking  after  it  was  made.  The  question,  therefat, 
IB  a  dry  question  of  law,  whether  the  subsequent  ratifioation  by  uus  defendant,  of  a 
taking  under  such  circumstanoeB,  is  the  same,  in  its  consequences,  as  a  precedmt 
command  of  the  defendant  And  we  t&ink,  under  the  authorities,  and  upon  the 
reason  of  the  thing  itself,  that  it  is  not. 

That  an  act  done,  for  another,  by  a  person,  not  assuming  to  act  for  himad^  bat 
for  such  other  person,  though  without  any  precedent  authority  whatever,  becomes  the 
act  of  the  principal,  if  subsequently  ratified  by  him,  is  the  known  and  well  est^isbed 
rule  of  law.  In  that  case  the  principal  is  bound  by  the  act,  whether  it  he  for  his 
detriment  or  his  advantage,  and  whether  it  be  founded  on  a  tort  or  a  contract,  to  the 
asme  extent  as  by,  [243]  and  with  all  tiie  oonsequences  which  follow  from,  the  suae 
act  done  by  his  previous  authori^.  Such  was  the  precise  distincticm  taken  in  the 
Year-book,  7  Hen.  4,  fo.  35  (i.e.  H.  7  H.  4,  fo.  24,  pi.  1.  Vide  ante,  239  (a))— that  iff 
tiie  buliff  took  the  heriot,  claiming  prwert^  in  it  himself,  the  subeeqaent  agreoDMotof 
the  loid  would  not  amount  to  a  ratification  of  his  authority,  as  bailiff  at  the  tine ; 
but  if  he  took  it,  at  the  time,  as  bailiff  of  the  lord,  the  subsequent  ratification  by  ths 
lord  made  him  bailiff  at  the  time.  Hie  same  distinction  is  also  laid  down  by 
Anderson  C.  J.  in  Oodbolt's  Reports,  109(d).  "If  one  have  cause  to  distrain  my 
goods,  and  a  stranger,  of  his  own  wrong,  without  any  warrant  or  authority  given  him 
by  the  other,  takes  my  goods,  not  as  ^iliff  or  servant  to  the  other,  and  I  bring  an 
action  of  trespass  against  him,  can  he  excuse  himself  by  sayine  that  he  did  it  u  his 
bailiff  or  servant  t  can  he  also  father  his  misdemewor  upon  anoUier  1  He  cannot ;  for 
once  he  was  a  trespasser,  and  his  intent  was  manifest." 

In  the  present  case  the  sheriffs  officers,  who  were  the  original  tresMssers  by  taking 
the  goods  of  the  plaintiff,  were  not  servants  or  agents  at  the  defendant  Tumman,  hut  tbs 
agents  of  a  pubho  officer  or  minister,  ob^ng  the  mandate  of  a  court  <rf  justice^  They 
did  not  assume  to  act,  at  the  time,  as  agents  or  bailiffs  of  the  tiien  plaintiff  Tamnu, 
but  they  acted  as  the  servants  of  another,  viz.,  the  sheriff,  by  virtue  oi  the  ^mom 
directed  to  him  by  the  court.  And  this  forms  the  distinction  between  the  present 
ease  and  that  of  Patmis  v.  IXoyd  relied  upon  in  the  argument  In  the  present  case 
the  sheriff,  or  the  sheriffs  officers,  seized  under  process,  which  is  not  su^ested  to 
have  been  void  or  irregular,  but  must  be  taken  to  be  valid  process.    In  the  case  in 

(&)  P.  110.  There  Shuttleworth  Serjt  said,  What^  if  he  distrain  genenlly,  not 
shewing  his  intent,  nor  tiie  cause  wheref(H«  he  distrained,  &c1  Ad  noc  non  foik 
responsum."  Ih. 
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Wibrai,  £3441  the  writ  had  been  set  aside  as  irregular ;  tuid,  coDse<iue)itly,  the  arrest 
had  been  made  without  any  authority.  In  that  case,  therefore,  the  sheriff  had  acted, 
not  under  any  anthonty  of  the  court,  but  under  the  direction  of  the  plaintiff  in  the 
original  action,  who,  by  suing  out  void  process,  was  in  the  same  situation  as  if  he  had 
oimy  desired  tiie  sheriff  or  his  officer  to  make  tbe  arrest.  And  on  the  latter  sumosi- 
tioo,  where  a  ca.  sa.  or  fi.  fa.  has  been  set  aside  for  irregularity,  it  hecomee  a  nullity, 
and  no  doubt  the  sheriff  acts  as  the  servant,  and  by  the  command,  of  the  plaintaff  who 
sued  it  out,  and  who  is  consequently  liable,  as  a  principal,  for  the  act  of  his  agent. 

If  the  defendant  Tumman  had  directed  the  sheriff  to  take  the  goods  of  the  present 
plaintiffs,  under  a  valid  writ,  requiring  him  to  take  the  goods  of  another  person  than 
the  defendant  in  the  original  aetion,  such  previous  direction  would  undoubtedly  have 
made  him  a  trespasser,  on  the  principle  that  all  who  procure  a  trespass  to  be  done  are 
trespassers  themselves,  and  the  sheriff  would  be  supposed  not  to  have  taken  the  goods 
merely  under  the  authority  of  the  writ,  but  as  the  servant  of  the  plaintiff.  But  where 
the  sheriff  acting  under  a  valid  writ  by  the  eommand  of  the  court  and  as  the  servant 
(rf  the  couit»  seizes  tiie  wroi^  person's  goods,  a  subsequent  declaration  by  tiie  plaintiff 
in  the  original  action,  ratifying  and  approving  the  tatan|^  caimot,  upon  the  di^n(^(Hi 
aboTO  taken,  idter  the  character  of  the  original  taking,  and  make  it  a  wnmgful  taking 
by  iha  plaintiff  in  the  original  action. 

On  the  ground  of  this  distanction,  we  t^ink  the  defendant  Tumman  is  not  shewn 
to  be  a  trespasser,  and  that  the  rule  must  be  discharged. 

Rule  discharged. 


[)M6]  Tapfibld  v.  J.  HiLLMAN,  W.  Thohson,  T.  a.  Mantell,  H.  Mantbll, 

AND  J.  Capson.    June  8,  1843. 

[S.  C.  6  Scott,  N.  E.  967 ;  12  L.  J.  C.  P.  311 ;  7  Jur.  771.] 

An  assignment,  by  way  of  mortgage,  from  a  lessee  to  his  lessor  of  furniture  and  stock 
in  trade  in,  about,  upon,  and  belonging  to  an  inn,  with  a  power,  upon  non-payment, 
to  enter  into,  possess,  hold,  and  enjoy  the  inn  for  the  residue  of  the  assignor  s  term 
therein,  and  "to  take,  possess,  hold,  and  enjoy  all  the  goods,  chattels,  effects,  and 
Itemises,*'  passes  nothing  but  what  was  in,  upon,  or  about  the  inn  at  the  time  of 
the  assignment — Secus,  if  power  had  been  given  to  enter  upon  default,  and  take 
the  goods,  chattels,  and  effects  then  in,  upon,  or  about  the  inn ;  per  Tindal  C.  J. 

Trespass,  for  breaking  and  entering  the  plaintiff's  dwelling  house  at  East  Griustead, 
Sussex,  called  the  Swan  Inn,  &c.,  expelling  the  plaintiff  and  his  family,  and  seizing, 
taking  and  carrying  away,  and  oonverting  to  the  use  of  the  defendants,  certain  cattle, 
goods,  and  chattels  of  the  plaintiff. 

The  defendants  ]dmded  first,  not  guilty ;  then  two  pleas  to  the  entary  and  ez^l- 
ri(m ;  and  fourthly,  as  to  so  much  of  the  declaration  as  related  to  seizing  and  tatnng 
the  cattle,  goods,  and  chattels, — that  the  plaintiff  was  not  possessed  of  the  same,  or 
of  any  of  them,  modo  et  form! ;  on  all  which  pleas  issue  was  joined. 

At  the  trial  before  Patteson  J.,  at  the  last  Sussex  assizes,  it  appeared  that  the 
plaintiff  had  occupied  the  Swan  Inn  at  Forest  Bow,  near  East  Grinstead,  as  tenant  to 
Hillman  and  Thomson,  who  were  brewers  at  Lewes.  The  demise  was  "  for  a  year 
from  the  29th  of  September  1838,  and  so  on  from  year  to  year,  until  Uie  exfttration 
of  three  months'  notice  in  writing,  to  be  given  by  either  party  to  the  other,  expiring 
oa  a  quarter  day  in  an^  one  year,  at  641.  rent. 

The  defendants  Hillmui  and  TfaomBon  having  agreed  to  lend  the  plaintiff  200L 
upon  the  security  of  his  furniture,  stock,  and  efieots,  by  an  indenture  boEuing  date 
die  25tii  of  January  1839,  the  plaintiff  assigned  to  Hillman  and  Thomson  "all  and 
singular  the  household  furniture,  plate,  linen,  china,  glass,  brewing  utensils,  post- 
chaises,  carriages,  horses,  flys,  harness,  stock  in  [246]  trade,  goods,  chattels,  and 
effects  of  him  the  said  John  Tapfield,  in,  upon,  about,  or  belonging  to  all  that  inn  or 
tavern  called  or  known  by  the  name  of  the  Swan  Inn,  at  For^t  Row,  aforesaid,  and 
also  the  tap,  yard,  stables,  buildings,  and  premises,  adjoining  or  belonging  thereto^ 
as  the  same  now  are  in  the  tenure  or  occupation  of  the  said  John  Tapfield,  and  all 
the  right,  &c.  :  to  have,  hold,  &o.  unto  the  said  Hillman  and  Thomson,  as  their  own 
property  and  effects  al»olntely."   The  deed  contained  a  proviso  for  redempticm,  on 
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payznent  of  the  ininoipal  sum  on  25th  of  JanuAry  1841,  or  such  eartier  day  a 
HmDum  and  Thomson,  &c,  should  by  seven  days'  notice  in  writing  appoint,  with 
interest  at  41.  per  cent,  in  the  meantime ;  and  also  a  declaration  and  agreement^  that 
after  default  in  payment  of  the  said  sum  of  2001.  fuid  interest,  or  any  part  thereof, 
contrary  to  the  tenor  and  effect  of  the  before-mentioned  proviso,  it  shoiud  be  lairhil 
for  Hiltman  and  Thomson,  or  the  survivor,  &c.,  peaoeably  and  quietly  to  enter  into, 
&e.,  all  and  singular  the  said  inn,  &c.,  and  premises  '*for  all  the  estate  and  interest  ci 
the  said  J.  Tapfield  therein,  and  to  take,  possess,  hold,  and  enjoy,  all  and  every  the 
goods,  chattels,  effects,  and  premises,  to  and  for  his  and  their  own  absolote  ose  and 
benefit ; "  and  also  to  sell,  assign,  or  dispose  of  the  same  and  reimburse  themBelres 
all  costs,  &C.,  and  the  2001.  ana  interest,  paying  the  surplus,  if  any,  to  TapfiekL  And 
it  was  further  declared  uid  agreed,  tiiat  until  default  uiould  be  made  in  payment  oi 
the  said  sum  of  2001.,  or  ihe  interest  thereof,  contrary  to  the  proviso  thereinbefon 
contained,  it  should  be  lawful  for  Tapfield,  his  executors,  &c,  to  hold,  make  use  of, 
and  enjoy  all  and  singular  the  said  premises  expressed  to  be  thereby  assigned,  with- 
out any  hindrance,  interruption,  or  diBturbasoe  of,  or  by  them,  HiUmui  and  Thomson, 
their  executors,  &c. 

On  the  28th  of  September  1842,  being  the  day  before  [347]  the  expiration  of  the 
plaintiff's  tenancy,  Hillman  and  Thomson  entered  upon  the  premises  under  colour  of 
the  mortgage  dwd,  and  seized  the  whole  of  the  effects,  including  stock  in  trade  and 
other  property  which  were  not  on  the  premises  at  tiie  date  of  the  deed. 

On  the  30th  of  September,  Hillman  and  Thomson  pat  the  defendwit  Cl^aon  in 
possession,  as  their  tenant. 

On  the  1st  of  October,  the  sheriff  entered  under  aa  execution  upon  a  wurant  of 
attorney  given  by  Tapfield  to  one  Wood,  by  virtue  of  which  he  seized  all  the  property 
that  came  on  the  premises  subsequently  to  the  date  of  the  mortg^ee.  Cliqwon  havmg 
thereupon  brought  an  action  against  the  sheriff  in  the  court  of  ^cheqaer,  the  latter 
obtained  a  verdict,  which  that  court  refused  to  disturb. 

The  present  action  was  brought  for  the  seizure  of  those  goods  wfaiidi  were  not  upon 
the  premises  when  the  mortgage  was  executed. 

The  learned  judge  told  the  jury  that,  under  the  mortgage  deed,  Hillman  and 
Thomson  were  only  entitled  to  such  property  as  existed,  in  specie^  at  the  time  that 
deed  was  execute ;  and  the  jury  found  a  verdict  far  the  plaintiff  damages  bong 
the  value  of  the  articles  not  comprised  in  the  mortgage  deed. 

Talfouid  Serjt,  in  Easter  term  last,  obtained  a  rule  nisi  for  a  new  trisl,  on  the 
ground  of  misdirection. 

Channel!  Serjt.  (with  whom  was  R  James)  now  shewed  cause.  Tim  case  was 
correctly  left  to  the  jury,  inasmuch  as  nothing  passed  by  the  mortgage  deed  but  the 
effects  that  were  upon  the  premises  at  the  time  when  that  security  was  given.  It  ia 
far  from  being  clear  that  an  assignment  can  be  made  to  comprise  property  which  ia 
not  in  existence  at  the  time ;  but  that  point  does  not  arise  here,  for  t^e  deed  does  Dot 
profess,  [248]  neither  does  it  convey  the  slightest  intimation,  tiiat  the  parties  neaat 
to  include  property  which  might  be  subsequently  acquired. 

TaUounl  Serjt.  (with  whom  was  Ogle),  in  support  of  the  rule.  Looking  at  Uie 
situation  of  the  parties  and  the  nature  of  the  property,  it  is  clear  that  the  partaea  must 
have  meant  to  comprise  the  effects  thab  womd  be  upon  the  premises  from  time  to 
time ;  for  otherwise  the  security  would  be  of  little  or  no  value.  The  words  of  the 
deed  are  large  enough  to  cany  what  mnst  have  been  the  intenlaon  cf  the  psrtiei 
into  effect. 

TiNDAL  0.  J.  It  seems  to  me  that  the  mortgage  to  the  defendants  Hillman  and 
Thomson  only  comprised  the  effects  then  upon  the  premises.  If  the  intention  of  the 
parties  was  that  the  security  should  extend  to  subsequently  acquired  property,  that 
intention  ought  to  have  been  clearly  expressed.  Wlmt  the  plaintiff  assigns  by  the 
deed,  is,  "  all  and  singular  the  household  furniture,  &c,  stock  in  trade,  goo&,  ch^tela, 
and  effects  of  him  the  said  J.  Tapfield,  in,  upon,  about,  or  belon^i^  to  all  that  inn, 
&c.,  and  also  the  tup,  yard,  stable,  buildings,  and  premises  adjoimng  or  belcHOgiiu 
thereto,  as  the  same  now  are  in  the  tenure  or  ooeopraon  of  the  said  J.  Tap6ehL*  u 
is  clear  that  the  granting  part  of  the  deed  does  not  extend  to  pnmerty  broo^t  npoo 
the  {vemises  after  1^  execution  of  the  mortgage.  Hie  power  of  eatry  oontaina  aa 
authority  "  to  take  possession,  hold,  and  enjoy  all  and  every  the  goods,  chattels,  efReeti^ 
fmd  premises."   It  would  have  been  very  easy  to  have  so  ftamed  the  powo-  <A  Mitiy 
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u  to  make  it  extend  to  all  effeota  found  udod  the  prenuses  at  the  time  that  Buch 
pover  should  be  enforeed,  had  such  been  the  intration  of  the  nutiea.  If  the  usual 
sdiedok  had  been  appended  to  the  deed,  olearly  nothing  would  have  pnased  [2^] 

that  was  not  upon  the  premises  at  the  time.  It  appears  to  me  that  there  is  nothing 
Id  the  deed  to  justify  the  seizure  of  the  property  subsequently  acquired,  and  conse- 
queDtly  that  this  rule  must  be  discharged. 

CoLTHAN  J.  It  is  not  improbable  that  the  parties  intended  that  the  security  of 
the  mortgagees  should  extend  to  the  stock  and  effects  brought  upon  the  premises  from 
time  to  time  to  replace  that  which  was  disposed  of  and  consumied  by  the  plaintiff  in 
the  course  of  his  business.  We  can,  however,  only  look  to  the  language  of  the  deed ; 
vhich  clearly  is  not  sufficient  to  include  property  not  ou  the  premises  at  the  time  the 
deed  was  executed. 

Mauu  J.  I  also  think  that  the  learned  judge  put  the  proper  conslruction  on 
this  deed  at  tiie  trial  Although  we  may  conjecture  that  the  intention  of  the  parties 
was  that  the  mortgage  deed  should  embrace  after«oquired  property,  still,  even  if  we 
could  see  with  certainty  that  they  had  such  an  intention,  it  would  not  prevail  unless 
the  deed  contained  words  sufficient  to  carry  the  intention  into  effect  The  absence 
of  a  schedule  is  in  favour  of  the  notion  that  the  deed  was  meant  to  convey  after- 
acquired  goods ;  for  it  would  have  been  easy,  in  a  schedule,  to  particularise  existing 
goods,  but  not  future  goods.  However,  it  may  also  have  been  omitted  on  account 
of  the  trouble  and  admtional  expense.  The  granting  part  of  the  deed  clearly  does 
Dot  include  the  renewed  stock  ana  effects ;  and  the  power  to  re-enter  and  take  posses- 
sioD  relates  to  the  same  things  that  are  before  mentioned.  If  t^e  proviaio  for  entry 
had  been  meant  to  embrace  sometAuug  beyond  that  which  passed  by  the  granting 
part  of  the  deed,  that  would  have  been  a  thing  so  unusual  as  to  require  it  to  be  clearly 
and  unequivocally  expressed. 

[260]  C&BSsrwsu.  J.  I  agree  with  the  rest  of  the  oonrt  tiiat  my  brother  Fatteaon 
put  the  right  construction  upon  this  deed. 

Bule  (usf^uuged. 


In  re  Maru  Ann  Piokersgill.   June  13,  1843. 

The  court  directed  an  acknowledgment  under  3  &  4  W.  4,  c.  74,  s.  79,  to  be  received 
uid  filed  under  s.  85,  where  the  affidavit  verifying  the  certificate  of  the  conunis- 
sion^rs,  was  sworn  before  A.  B.,  "minister  of  the  British  chapel  at  Moscow,"  it 
being  deposed  to  in  an  affidavit  by  the  secretary  of  the  Kussia  Company  in  London 
tiiat  A.  B.  was  in  the  habit  of  adiqinistering  oaths  to  British  subjecte  there,  and 
certified  by  two  merchants  at  Moscow,  titat  were  was  uo  English  notary  public  or 
British  consul  or  vice-consul,  within  four  hundred  miles  of  that  city. 

Talfourd  Serjt.  moved  that  the  proper  officer  might  be  directed  to  receive  and  file 
a  certificate  of  acknowledgment  of  the  execution  of  a  deed  by  Mrs.  Pickersgill, 
pursuant  to  the  3  &  4  W.  4,  c.  74,  s.  85,  together  with  the  afBdavit  verifying  the 
same, — upon  an  affidavit,  sworn  before  Matthew  Camidge,  who  described  himself  as 
"Minister  of  the  British  Chapel,  Moscow."  This  affidavit  was  accompanied  by  a  certifi- 
cate from  two  merchants  resident  at  Moscow,  stating  "  that  there  is  no  English  notary- 
public,  or  British  consul,  or  vice-consul,  within  400  miles  of  Moscow,  the  nearest  being 
at  St.  PetersbuTgh."  The  learned  Serjeant  produced  an  affidavit  in  which  Cope,  the 
depcment,  stated  "  that  he  was  the  secretary  of  the  Russia  Gompanv  in  this  countiy, 
who  have  several  chaplains  resident  in  the  empire  of  Busaia;  that  he  was  acquainted 
with  the  Bev.  Matthew  Camidge  of  Moscow,  minister  of  the  chapel  there ;  that  the 
said  Matthew  Camidge  was  in  the  habit  of  administering  oaths  to  British  subjecte 
there,  and  that  the  signature  at  the  foot  of  the  certificate  [meaning  the  affidavit] 
thereto  annexed,  was  in  the  handwriting  of  the  said  [261]  Matthew  Camidge."  In 
Davy  and  MaUioood,  In  re  (ante,  vol.  ii.  424),  reported  also  as  Bayley,  Ex  parte  (2  Scott, 
N.  R.  523),  the  court,  upon  the  authority  of  Handyside,  In  re,  held  that  the  affidavit 
verifying  the  certificate  of  the  due  taking  of  such  an  aolmowledgment,  may,  in  Russia, 
be  sworn  before  a  British  consul,  it  appearing  that  magistrates  in  that  oountzy  hare 
no  autAiority  to  administer  oaths. 
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TiNDAL  C.  J.  This  case  falls  within  t^e  principle  of  pricff  decisions,  and  paitien- 
larly  that  of  Davff  <md  MaUwood,  In  re. 

Per  curiam.    Let  the  certificate  be  filed. 
Eule  accordingly. 

Smith  v,  Uftoh.  June  13, 1843. 

Notice  of  trial  by  proviso  having  been  given  in  an  action  brought  by  the  ajjsignee  of  a 
patent  for  an  infringement^  in  which  action  the  validity  of  the  patent  was  put  in 
issue,  the  court,  at  the  instance  of  the  plaintiff,  postponed  the  trial  ou  the  ground 
that  iu  a  scire  facias  brought  by  the  defendant  to  repeal  the  patent,  a  rule  was 
pending  in  B.  K.  for  entering  a  verdict  for  the  patentee. 

Case,  for  infringing  a  patent',  upon  the  validity  of  which  sever^  issues  were  taken 

in  the  pleadings. 

A  scire  facias,  returnable  in  Chancery,  bad  issued  against  Bynner,  the  patentee, 
in  repeal  this  patent,  of  which  Smith,  the  plaintiff  in  this  court,  was  assignee^),  [388] 

(a)  The  aaie  facias  to  repeal  letters-patent  was  formerly  obtained  upon  a  petztuo 
to  me  crown,  the  prayer  of  which  was  grantable  as  of  course,  the  petition  being  in  the 
nature  of  a  petition  of  right ;  Earl  of  Kenfs  cage,  H.  21  K  3,  fa  47,  pL  68 ;  T.  41  £.  3, 
fo.  16,  pi  3;  Fitz.  Traverse,  pt.  41 ;  Bro.  Petidon,  pi.  11 ;  CluUer's  cme,  M.  9  H.  4, 
fo.  4,  pi.  17.  But,  although,  in  The  Earl  of  Ken^s  case  it  was  s^d  that  the  petition 
was  the  suppliant's  original  writ^  oyer  of  the  petition  was  not  allowed. 

The  petition  for  a  soire  faoias  is  in  the  nature  of  a  prayer  for  a  remedy  for  so 
injury  which  the  suppliant  has  sustained  by  the  act  of  the  crown  in  granting  to 
another  that  which  belongs  to  the  suppliant,  or  in  which  he  has  an  interest,  ekher 
specially,  or,  as  in  the  case  oi  an  invention,  in  common  with  other  subjects.  The 
remedy  to  be  obtained  is,  t^e  cancelling  of  the  letters-patent,  after  csUisg  upon  the 
grantee,  by  scire  facias,  to  shew  cause  why  the  grant  should  not  be  repealed.  The 
proceeding  is  in  the  nature  of  an  action  against  the  crown  for  the  wrong  siutsined  at 
the  hands  of  the  sovereign,  acting  upon  a  lalse  suggestion.   Post,  259 

So,  a  petition  of  right  lies  against  the  crown  for  a  tort  done  by  the  King's  oflSeen 
for  the  ^ng's  profit ;  as  for  a  disturbance  in  the  perception  of  tithes  ^  Prior  of  Ckrid- 
chwrcKs  cm,  31  Edw.  1,  1  Rot.  Pari.  59  b.,  and  Ryley,  Plac.  Pari.  218 ;  for  titbei 
subtracted  by  the  King's  officers,  8  Edw.  2, 1  Rot.  Pari.  319  a.  j  for  a  wrongful  distfesa, 
John  M&wbrai/s  ease,  33  E.  1,  1  liot.  Pari.  163  a.,  and  Ryley,  218  ;  for  wool  wrongfully 
taken  to  the  King's  use,  Michael  de  Uarda's  case,  33  E.  1, 1  Rot.  Pari.  163  a.,  and  Ryley, 
248 ;  for  wheat  seized  under  pretence  of  a  royal  commission,  14  Edw.  2,  I  Rot  Pari. 
320  a. ;  for  trespasses  to  land,  18  E.  2,  1  Rot  Pari.  416.  In  the  last  case  Robert  de 
Clifton  brought  a  petition  of  right,  in  parliament,  for  the  injury  done  to  his  meadows, 
by  the  King^  keepers  of  Nottingham  Castle,  in  digging  trenches  throu^  his  land, 
for  a  supply  of  -miter  to  the  King's  mills.  A  commission  ad  inquirendum  having 
issued,  t£e  facts  stated  in  the  petition  were,  in  snbstoDce,  found  by  inquisition ;  where- 
upon the  suppliant  presented  a  second  petition  in  parliament,  nol^  as  before,  a  petitioD 
of  right,  but  a  petition  of  grace,  in  which  he  asked  for  an  appointment  to  a  ceitHn 
lucrative  office  in  reparation  of  his  losses ;  both  he  and  his  ancestors  having  found  it 
more  easy  to  establish  their  right  than  to  obtain  satisfaction.  In  the  judgment  in  The 
Qmeti  wm  Lwd  Viscount  Canterbury,  reported  as  Lord  Canterbiay  v.  The  Aitom^-Gentrai, 
1  Phillips's  Rep.  306,  it  is  truly  stated  (p.  313)  that  the  petition  set  out  in  Soberi  it 
Clifton's  case,  (which  was  his  second  petition,)  was  not  a  petition  of  right  His  first 
petition,  though  not  set  out  on  the  parliament  roll,  is  recited  in  the  conunisskm 
ad  inquirendum,  which  is  set  out ;  and  that  appears  to  have  been  a  very  formiU  pelitioD 
of  right  Robert  dying  in  1326,  (Calend.  Inq.  post  Mortem,  2)  a  similar  petition  was 
prosecuted  by  Gervase  de  Clifton,  for  the  injury  which  his  lands  had  sustained,  io 
the  time  of  Robert,  by  these  acts  of  the  officers  of  Edward  II.  P.  22  E.  3,  fa  5,  pL  1^ 
Fitz.  Abr.  Peticion,  pi.  3.  In  the  Calendarium  Rotulorum  patent,  of  11  E. 
No.  28,  a  patent,  "De  inquirendo  de  Gorvasio  de  Clifton,  de  trencheis  taetUvBC 
medium  pratorum  suomm,  et  tenentium  suorum,  apud  Wyleford,  in  cedula."  Tnv 
elder  Gervase  was  the  cousin  and  ancestor  of  Robert,  the  father  and  ancestor  of  tie 
second  Gervase,  and  was  the  descendant  of  a  former  Gervase  de  Clifton,  seised  tmp- 
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upcMi  which  also  issues  vere  taken  involving  questions  as  to  its  validity.  The 
record  bein^  delivered  by  the  Lord  Chancellor  to  the  court  of  Queen's  Bench  for  trial,  a 
I^S^  verdict  was  found  for  the  Crown  (a)  at  the  Queen's  Bench  sittinj^s  after  last 
Trinity  term. 

(a)  The  chancellor,  though  sitting  as  a  common  law  judge,  has  no  power  to  summon 
a  jury,  and  Chancery  and  B.  R.  are  for  this  purpose,  as  one  court. 

Qiiia  placitum  de  "  non  est  factum  "  in  canGeltarift  terminari  non  potest,  cancellariue 
adjOTnant  partes  in  curi4  coram  ipso  rege,  T.  13  £.  2,  Abbrev.  Plactt.  in  Dom.  Cap. 
Westm.  336.  On  the  great  value  of  this  work,  see  Sir  H.  Nicolas,  <k>ntentB  of 
Becords,  45. 

A  record  is  brought  by  the  ohanoellor  into  B.  K.  proprift  muin,  without  writ^  as 
the  two  courts  are  "  one  place  " ;  but  it  cfuinot  come  from  Ghaneery  into  the  Gomm(m 
Pleas  without  a  writ  of  mittimus ;  Diet  in  C.  F.  per  Shardelow,  Justioe,  M.  10  K  3, 
fa  59,  pi.  62. 

And  see  Offic  Brev.  329. 

Heo.  3,  Testa  de  Nevill,  13  b.  In  17  Ed.  2,  the  king  took  the  homage  of  Robert  de 
dyltoB,  heir  of  Gtervase  de  Clifton,  for  his  lands  in  Nottinghamshire ;  1  Abbr.  Bot 
Orig.  in  Cur.  Scacc.  271  b.  Among  the  inquisitions  ad  quod  damnum,  taken  (or 
rather  returned,  as  Gervase  was  then  dead)  in  18  Ed.  2,  the  following  entry  appears : — 
"No.  317  GervasiuE  de  Clyfton,  Wyleford,  de  trenchiis  ibidem  factis  per  cuatodem 
casbri  de  Nottin^iam,"  &c  Calend.  Inq.  ad  quod  Damnum,  271.  (As  to  the  tenure 
of  Wilford,  see  Testa  de  Nevill,  13  b.  Plac  de  Quo  Warranto,  612.)  Prooeedinga 
therefore  were  taken  by  three  successive  lords  of  Wilford ;  of  which  tiie  last  two,  at 
least,  were  petitions  oi  ri^t. 

So,  in  the  case  of  torts  by  the  king's  tenants,  permission  to  sue  the  wrongdoers  to 
judgment  and  execution,  was  granted,  upon  a  petition  of  right,  De  Grey's  ccue,  15  &  16 
Ed.  2,  1  RoL  Pari.  397,  No.  59. 

Parties  who  have  been  compelled  to  pay  to  the  crown  debts  already  paid,  or  from 
the  payment  of  which  they  were  exempted,  are  to  recover  the  amount  by  petition ; 
Ord.  5  Edw.  II.,  1  Rot.  Pari  284  a. 

The  general  result  of  the  cases  seems  to  be,  that  where  the  subject  is  entitled  to 
a  right  which  t^e  crown  withholds,  or  has  suffered  a  wrong  which  the  crown  ought  to 
redress,  tiie  remedy  at  common  law,  (or  by  magna  charta,  1  jEtot.  Pm*1  421,  Na  18), 
is  by  petition  of  right.    Fonnerly  petitions  were  often  presented  in  cases  where  the 

Cper  remedy  was  by  action.  In  such  cases  the  course  was,  not  to  reject  the  petition, 
to  indorse  it  with  a  direction  to  the  suppliant  to  pursue  his  remedy  before  the 
ordinary  tribunals.  A  petition  presented  by  John  Cyfrewast  for  lands  seized  by  the 
yog's  escheator,  without  saying  to  the  king's  use,  was  thus  answered.  "If  the  land 
mentioned  in  the  petition  be  in  the  king's  hands,  let  certain  persons  be  assigned  to 
inquire  whether  the  petition  is  true  or  not,  and  of  other  necessary  things ;  and  the 
inquest  being  returned  in  Chancery,  let  right  be  done  him.  And  if  the  land  be  in 
the  hands  of  others,  let  him  have  a  writ  at  the  common  law ; "  4  Ed.  3,  2  Kot.  ParL 
37  b.  And  see  furljier  as  to  petitions  of  right  for  recovery  of  pecuniary  demands, — 
^ tstmUn^s  cage,  for  bread  and  meat  sold  to  the  late  king,  6  Ed.  1.  1  Bot  Pari,  1  b. ; 
Bterk's  case,  for  an  annuity  granted  by  Henry  IIL,  33  Edw.  1,  I  Bot  Pari.  10  a. 
164  b.  Ryley,  251  ;  14  Howell,  58 ;  AWot  of  Warden's  case,  for  an  annuity  granted 
by  Henry  lit,  33  Ed.  1,  1  Rot  Pari.  54  b.,  170  a.,  Ryley,  262,  14  Howell,  61,  62; 
Ajfiusham's  case,  for  work  as  a  mason,  33  £d.  1,  1  Rot  Pari.  164  b.,  Ryley  251 ; 
Ettratdyit^a  case,  for  wages  and  loss  of  horses,  33  Ed.  1,  ibid  ;  Basyng^s  Executor^  case, 
for  the  price  of  wax,  35  Ed.  1,  Ryley,  334 ;  FUzwaltet's  case,  for  services  in  Gtascony, 
33  Ed.  3,  1  Rot  Pari.  169  a. ;  Ryley,  259 ;  Beisne^s  case,  for  the  price  of  a  horse, 
33  Ed.  1,  1  Rot  Pari.  164  b.,  Rylev,  261  ;  Lodelawe's  case,  for  money  paid  for  the 
king,  33  Ed.  1, 1  Rot  Pari.  169  b. ;  Abbess  of  Fmtemiitlt's  case,  for  an  annuity,  18  Ed.  1, 
Ryley,  52 ;  Jokn  de  la  Dolyne's  case,  for  wages,  33  Ed.  1,  Ryley,  247  ;  Abbot  of  Osenei/s 
fw  a  rent-charge,  33  Ed.  1 ,  Ryley,  245 ;  Hemiffod^s  case,  for  arrears  of  a  rent-charge 
inning  out  of  land  in  the  king's  hands,  35  Ed.  1,  1  Rot  Pari.  195  b.,  Ryley,  329, 
U  Howell,  82 ;  Terwar^s  ease,  for  arrears  of  pay,  14  Ed.  2,  1  Bot  Pari.  378  a., 
Kyley,  414 ;  CoHngham's  ease,  for  a  surcharge  of  rent  H  Ed.  2,  Byley,  402 ;  Biau^s 
««,  for  the  price  of  oats,  14  Ed.  2,  Ryley,  408 ;  Abbot  of  Favmham's  case,  for  rent  of 
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[264]  In  tiie  following  tenn  the  cooit  (tf  Queeo^a  Bench  (a)  gnnted  a  rule  nia  for 
a  new  tnal. 

Notice  of  trial  by  proviso  having  beeu  given  in  the  action  in  this  court, 

[265]  Byles  Serjt.,  on  an  affidavit  stating  these  facts,  and  aUeging  that  the  prewnt 

land  seized  by  the  Idng,  4  Ed.  3,  Ryley,  646,  14  Howell,  60.  By  lords,  for  Uieir 
rents  of  lands  in  the  hands  of  the  king  by  reason  of  wardship,  P.  24  £.  3,  fo.  24,  pL  5, 
and  of  attainder,  M.  4  K  4,  fo.  23,  pi.  1 ;  Adam  le  Clerics  case,  for  the  value  of  a  ship 
lost  in  the  kiiu^s  service,  8  Ed.  2,  1  Kot.  Pari.  317  b. ;  case  of  certain  sei^eants  who 
having  paid  l£eir  moneys  to  the  Knishts  Templars  for  their  board  (mo  nctnX  after 
ihe  seizure  of  the  Temiuars'  lands,  had  been  dieted  hy  the  king,  until  die  lands  were 
aliened ;  8  Ed.  2,  1  Kot.  Pari.  319  a. ;  The  Burgesses  of  Windso/s  case,  for  rent  payaUe 
in  respect  of  tenements  formeriy  of  the  Earl  of  Cornwall,  then  in  the  king's  hands, 
14  Ed.  2,  1  Rot  Pari.  383  b. ;  Cuslawice  Halidaifs  case,  for  simple-contract  debts  owiog 
to  her  late  husband  by  Thomas,  Earl  of  Lancaster  (attainted), — answered  "  Bex  nOD 
tenetur  solvere  debita  comitis," — 15  &  16  Ed.  2,  1  Rot.  ParL  415  b. ;  ItaJ^s  case,  for 
work  done,  and  goods  sold,  M.  11  H.  4,  fo.  28,  pi.  53  j  Sir  John  PugJej^s  case,  T.  7  H.  6, 
fo.  44,  pi.  22,  for  money  levied  upon  a  fine,  the  judgment  pro  fine  having  been 
reversed ;  Paston's  case,  H.  4  E.  4,  fo.  43,  pi.  4,  after  reversal  of  outiawry,  lor  tiw 
value  of  goods  seized,  and  accounted  for  in  the  exchequer ;  for  a  rent-charge,  "Bto, 
Abr.  Peticion,  dL  39,  citing  13  B.  4,  fo.  6,  (by  mistake  lor  M.  13  £.  4,  fa  5,  pL  Ifi) ; 
and  31  Eliz.  Ividcs  v.  Demis,  1  Leon.  190 ;  for  a  pension  out  of  the  dvil  list,  at  the 
suit  of  an  assignee,  Oldham  v.  Lords  of  the  Treaswy,  6  Sim.  220 ;  and  see  Piiddy  r. 
Rose,  3  Merivide,  94. 

One  answer  was  made  to  several  petitions  of  right  in  respect  of  moneys  seized,  had 
and  received,  or  paid  to  the  king's  use,  goods  and  chattels  seized,  wages,  and  debts  in 
general.  A  general  commission  having  been  issued  a  few  years  before  to  make  inquisi- 
tion through  all  the  counties  of  England,  into  demands  of  that  uature,  BoL  Patent 
26  Ed.  1,  m.  21,  all  the  suppliants  were  answered,  that  "the  king  had  ordered  them 
to  be  satisfied  with  all  possible  speed;"  33  Ed.  1,  1  Bot  Pai-1.  165  b.  And  see 
3  Mann.  &  R.  460,  Abbrev.  Placit  228  a.,  235  a.,  241  b.,  258  a.,  260  a.,  261  a.,  313  a, 
323  a.,  324  a.;  Abbot  of  Hid^s  case,  ZZ 'El.  1;  RyL248;  Fiona  d€  Belhouis  east, 
1  Bot  Pari.  166  b.,  RyL  263;  Town  of  Sastingifa  case,  33  R  I.  1  Bot  Pari.  377  h, 
Ryl.  414;  1  Rot  Pari.  146  a;  192  a.,  b. ;  194,  No.  17;  371.  No.  8,  9;  372,  Na  15, 
16;  388,  No.  7,  9;  390,  No.  20;  400,  No.  74;  408,  No.  124;  425,  No.  36 ;  429  h, 
437,  No.  25,  27 ;  438,  No.  32 ;  440,  No.  44 ;  441 ;  479.  No.  109 ;  2  Bot  ParL  41, 
No.  50;  75,  No.  11 ;  214,  No.  39.  (In  that  case,  the  commission  ad  inquirendum 
issued  to  a  justice  of  C.  P.,  two  barons  of  the  Exchequer,  and  another  person) ;  4  Bot 
Pari.  161  a. ;  470  a  ;  506  b. ;  5  Rot  ParL  393  a  ;  403  a  ;  Byl.  249,  263  ;  H.  2  E  3, 
fo.  18,  pi.  2 ;  M.  20  K  3,  Fitz.  Abr.  Assize,  pL  124,  per  Seton,  K.  S. ;  P.  24  £.  3, 
fo.  24,  pi.  6 ;  T.  24  E.  3,  fo.  55  b.  pL  40,  per  Wilby  or  Wilughbv  J. ;  29  Ass.  pi.  31 ; 
33  Ass.  pL  10;  43  Ass.  pL  21;  M.  2  H.  4,  fo.  10,  pL  47;  P.  2  H.  4,  fo.  17,  pi  36; 
T.  2  H.  4,  fo.  23,  pL  11;  H.  8  H.  4,  fo.  21,  pL  8;  M.  9  H.  4,  fo.  4,  pL  17;  M.  10E4, 
fo.  4,  pi.  8;  H.  U  H.  4,  fo.  52,  pi.  30;  H.  3  H.  6,  Fitzh.  Dette,  pL  17;  Dudim  ^ 
YorVs  case,  (as  to  whose  title  see  Worsley's  Isle  of  Wight,  45,  67,  app.  Ivii)  T.  9  H.  ^ 
fa  37,  pi.  30 ;  T.  34  H.  6,  fa  51,  pi.  18 ;  T.  36  H.  6,  fa  60,  pi.  1 ;  H.  9  E.  4,  fa  51, 
pi.  14 ;  M.  1  H.  7,  fa  3,  pi.  3 ;  M.  3  H.  7,  fa  13,  pL  19 ;  T.  7  H.  7,  fa  11  b.,  per 
Brian  C.  J. ;  M.  13  H.  7,  fa  6  a,  per  MonJant  K.  S. ;  M.  20  H.  7,  fa  6,  pL  16;  tt 
21  H.  7,  fo.  2  b.,  per  Palmes  Serjt ;  Bast.  Eut.  Peticion;  Co.  Ent  Petition;  ifeiiw'* 
case,  3  Inst  215,  216,  Sir  F.  Moore,  639 ;  The  BanJcers'  case,  14  Howell,  1 ;  1  Ves.  sen. 
446 ;  7  Price.  150,  163 ;  1  RolL  Abr.  534,  G.  1  ;  T.  Raym.  178 ;  2  H.  4,  3  Rot  Piri. 
474.  Na  95;  Fitz.  Peticion,  pi.  19;  Yin.  Abr,  iv.  381,  v.  548;  Chitt  Prerog.  339; 
Mann.  Exch.  Prac.  2d  ed.  84. 

(a)  After  the  record  is  removed  for  the  purpose  of  trial,  it  commonly  reraaiufi  is 
B.  R.  until  final  judgment  is  given ;  coming  back  into  Chancery  only  for  the  puipose 
of  ezecutionf  by  cancelling  the  record  upon  which  the  soi.  issued,  when  judgmuit 
is  given  for  the  crown.  See  l^e  record  of  a  8(u.  fa.  to  obtain  execution  upon  a  recog- 
nizance in  Chanceiy,  against  lands  in  the  tenure  of  t^e  vendee  of  die  conusw ;  Ji^tm 
V.  Morton,  2  Wma  ^und.  26,  where  it  was  held,  contraty  to  tiie  opinion  of  Lord  Coke, 
in  4  Inst  80,  that  after  trial  judgment  must  be  given,  and  execution  awarded  in  B.  B- 
But  see  1  Boll.  Abr.  634,  G.  pi.  1 ;  Hindmarch  on  Patents,  415.   And  see  Abbrev. 
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dafendiuit  was  the  prosecutor  of  the  scire  facias,  and  that  the  questions  raised  upon 
tbe  ^66]  pleadings  in  this  cause  were  substaotially  the  same  as  those  in  the  pro- 
ceedings upon  the  scire  facias,  obtained  a  rule  calling  upon  the  now  defendant  to  shew 
[297]  cause,  why  the  trial  should  not  be  posl^ned  until  the  sittings  ^ter  next 


Chaonell  Serjt.  now  shewed  cause.   The  pendency  of  proceedings  between  these 

Piacit  336,  No.  107 ;  M.  21  H.  7,  fo.  35,  pi.  44 ;  Bro.  Abr.  Judgment,  pi.  135 ;  Rast 
Ent.  461 ;  Staundf.  Fterog.  72,  73,  78.  In  Diggi^s  case,  1  Co.  Rep.  157  a.  an  issue 
jnned  in  Chancery  in  a  Monstraunce  de  Droits  was  delivered  into  B.  B.  by  Egerton 
u  and  was  tried,  by  nisi  prius,  at  the  Boohester  assizes.  The  postea,  containing  a 
cpecial  verdict,  was  returned  into  B.  K.  where  final  judgment  was  given  for  the  defen- 
aant«,  who  were  the  queen's  grantees  of  a  wardship.  In  Mark  Steward's  case,  9  Co. 
Rep.  99  b.  a  similar  issue  was  aelivered  into  court  by  Bromley  C. ;  and  judgment  was 
given  in  B.  K.  against  the  queen.  In  L'Evesque  de  Bristoll  et  son  Feme  v.  ProAetf  1  Roll, 
fiep.  287,  in  scire  facias  upon  a  recognizance  in  Chancery,  the  issue  was  sent  into  B.  R. 
After  the  trial,  the  judgment  was  arrested  for  a  mis-awarding  of  the  jury  process. 
The  parties  being  willing  to  replead,  the  question  was,  whether  the  repleader  should 
be  in  R.  or  in  Chancery ;  and  it  was  held,  that  as  the  record,  and  not  the  tenor  of 
the  record,  was  removed  into  B.  K,  the  subsequent  TOOceedings  must  be  in  that  eourt. 
In  Bex  V.  HoOand,  Aleyn,  14,  Style's  Rep.  20,  1  RoU.  Abr.  534,  535,  6  Vin.  Abr.  649, 
upon  A  traverse  of  an  inquest  of  office,  tiie  venire  facias  juratores  was  awarded  in 
Coanceiy,  returnable  in  E  R.  In  M.  24  K  3,  fo.  73,  pi.  91,  where  the  plaintiff  in  a 
scire  facias  on  a  recognizance  in  Chancery  sent  into  B.  R.  for  trial,  was  nonsuit,  it  was 
held,  that  a  new  scire  facias  was  properly  brought  in  B.  R.  where  the  record  remained. 
And  see  Bro.  Abr.  tit.  Jurisdiccion,  pi.  48,  citing  (erroneously)  24  E.  3,  45  (instead, 
utvidetur,  of  M.  24  E.  3,  fo.  73,  pi.  91);  West's  Symboleograph,  117,  2  Wms.  Saund. 
27,  6  Vin.  Abr.  549. 

Where  judgment  is  given  in  Chuicery  upon  a  demurrer,  in  a  case  pending  in  tbe 
Petty-Bag  Office,  a  writ  of  error  lies  in  B.  R.  to  revoke  such  judgment  for  errors  in 
process,  or  errors  of  fact ;  as  error  coram  nobis  lies  in  B.  R.  for  errors  in  process,  or  of 
net,  occurring  in  judgments  given  in  B.  R. ;  and  that  court  and  tbe  court  of  Chancery 
sr^  fcH*  this  purpose,  considered  as  *' one  and  the  same  place."    M.  10  E.  3,  fo.  59,  pi.  62. 

It  would  appear,  however,  that  writs  of  error,  upon  judgments  in  Chancery,  for 
errors  of  fact  or  in  process,  may  be  made  returnable  in  Chancery.  Gmmtess  of  Pemhroke'* 
tax,  42  Ass.  fo.  262,  pi.  22.  In  that  case,  the  only  question  was,  whether  the  errors 
could  be  examined  in  Chancery  without  a  writ  of  error  in  "a  higher  court,  to  wit,  the 
court  of  Parliament."  The  necessity  or  the  propriety  of  going  into  B.  R.  by  writ  of 
error,  was  not  suggested. 

Where,  after  judgm«it  in  B.  R.  upon  records  sent  from  Chancery,  errors  of  fact 
or  errors  in  process  aro  discovered,  they  are  redi-esaed  in  Bl  R  DmkM  v.  Paytony 
Style's  Rep.  318. 

But  for  errors  in  law,  the  appeal  is  direct, — from  the  court  of  Chancery  to  the 
House  of  Loids.  Rex  v.  Edmund  Bamit,  2  H.  4,  3  Rot.  Pari.  461,  462,  463 ;  H.  37 
H.  6,  fa  14,  pL  3;  T.  11  E.  4,  fo.  8,  9,  pi.  14;  Bra  Abr.  tit.  Error,  pi.  96;  SqM's 
cue,  Lord  Hale,  Jurisdiction  of  the  Lords,  49,  and  Macqueen,  Pract  House  of  Ijords, 
371 ;  Sex  V.  Sir  Oliver  BrUler,  3  Lev.  220,  and  2  Ventr.  344;  Jterv,  Cory,  1  Vem.  131, 
and  1  Eg.  Cas.  Abr.  129  ;  Bex  v.  Macqueen,  372  ;  two  {Anonymous  caseSy  ibid. ; 

Sa»it  V.  Jachoiij  ibid.  It  is  true  that  it  is  laid  down,  generally,  by  the  text  writers 
Ujat  error  lies  in  B.  R.  upon  judgments  in  the  Petty-Bag  Office,  1  Roll.  Abr.  744, 
745,  Error  (H),  pi.  1;  Crompton  Juried,  of  Courts,  11  b.;  Com.  Dig.  tit.  Pleader 
(3  B.  3) ;  3  Bla.  Comm.  48 ;  (and  see  Bac.  Abr.  Error,  1 4) ;  and  the  same  was  asserted 
hj  Plowden  in  ailment,  in  The  Earl  of  Leieesier's  case,  Plowd.  393  a.  But  on  looking 
into  the  authorities  upon  which  this  position  is  supported,  it  will  be  found  that  they 
all  relate  to  matters  for  which  error  coram  nobis  womd  lie.  The  cases  are,  T.  18  K  3, 
fa  25,  ^  17  ;  17  Ass.  fa  62,  pL  24,  which  is  the  same  case,  totidem  verbis ;  29  Ass. 
fo.  166,  pL  47 :  L'Evaque  de  Briatd  et  Fern  v.  Sir  Stqtken  Procter,  I  Roll  Rep.  287, 
which  are  all  cases  of  error  in  process.  The  other  authorities  referred  to  in  support 
<rf  this  position,  are,  Dyer,  215,  and  4  Inst.  79,  80 ;  but  Dyer  is  evidently  not  reporting 
any  thing  which  occurred  in  his  own  time ;  he  is  merely  inserting  short  notes  of  some 
eases  which  he  had  seen  in  the  Year  Book  of  Edw.  III.,  that  relating  to  error  from  the 
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parties  in  another  court,  is  [268]  no  ground  for  poetponiag  the  tnA  to  the  injuiy  of 
the  defendant's  business,  which  cannot  be  carried  on  advantageooalj  whilst  this  action 
is  hanging  over  his  head. 

[269]  Bylea  Serjt.,  in  support  of  his  rule,  referred  to  Walter  v.  B<^ma%{^. 
[Tindal  C.  J.  In  that  case  the  trial  was  postponed  by  consent  (6).  The  [veuat 
application,  though  not  assented  to,  will  save  much  expense,  and  is  in  the  plaintifl*B 
own  delay.] 

Tindal  C.  J.  As  it  is  allied,  and  is  not  denied,  that  the  defendant  in  this  court, 
is  the  moving  party  in  the  scire  facias,  there  can  be  no  good  reason  why  he  should 
force  this  cause  on  to  trial,  whilst  the  rule  for  entering  a  verdict  against  him  upon  the 
issues  joined  in  the  proceeding  by  sdre  facias,  is  undetermined  (c).  The  present  rule 
should  be  made  absolute,  upon  tiie  terms  of  the  i^aintiff's  paying  to  the  defendant  any 
costs  [2B(^  which  may  have  been  incurred  in  preparing  for  total  at  the  nttings  after 
this  term. 

The  rest  of  the  court  concurring 

Rule  absolute  accordingly  (a)>. 

court  of  Chancery  being  the  case  in  T.  18  K  3,  and  in  17  Ass.  already  adverted  Ui^ 
Lord  Coke,  in  4  Inst  80,  refers  to  10  K  3,  fa  61.  The  book  of  10  R  3  has  only 
60  folios,  but  the  reference  was  no  doubt  intended  to  be  made  to  a  case  reported  in 
M.  10  £.  3,  fo.  59,  pi.  62,  in  which  the  only  question  was  as  to  the  suffidency  fA  the 
process,  and  whether  the  sufficiency  of  process  in  Chancery  can  be  examined  in  the 
court  of  Common  Pleaa  without  a  mittimus,  as  it  can  in  B.  R  ^"1^  ^  > 
tamen  BUtsMs  com,  Latch,  3;  and  see  Bex  r.  I/ird  Yarbomagh^  2  Bl^gfa,  N.  S.  147; 
1  Dow  &  Clark,  178. 

Any  cause  pending  in  the  Petty-Bag  Office,  or  eommra-law  side  of  die  ecwrt  cf 
Chancery,  may  be  adjourned  by  the  Chancellor  into  B.  R  (or  sent  by  mittimus  into 
C.  P.)  either  before  or  after  issue,  or  demurrer,  joined  ;  2  Saund.  27. 

Where  there  are  issues  both  of  law  and  of  fact  in  the  Petty-Bag  Office,  the  wh(^ 
record  is  sent  into  B.  R  for  determination ;  as  there  cannot  be  a  judgment  of  the 
Chancellor  upon  one  part  of  the  record  and  a  judgment  in  K  R  upon  other  part  (rf 
the  same  record.  But  as  the  crown,  when  defendant,  may  plead,  and  when  j^ntafii; 
may  reply,  several  matters,  there  seems  to  be  no  reason,  where  there  is  an  issue  in 
law,  going  to  the  whole  cause  of  action,  why  the  Chancellor  should  not  give  final 
jw^ment  upcni  that  issue,  without  sending  the  record  into  B.  R  ior  tJie  puipoae  of 
taying  otiier  issues  which  have  become  immaterial.  Wha«,  in  an  ordinaiy  action, 
several  issues  are  taken,  and  one  of  them  is  decided  in  such  a  way  aa  to  put  an  end  to 
the  cause,  whatever  mi^ht  be  found  upon  the  ol^er  issues,  the  court  has  power,  withoot 
consent  of  parties,  to  discharge  the  jury  from  trying  the  ot^er  issues.  Vide  Dibber  t. 
Marguess  of  AngUsea,  2  C.  &  M.  722,  4  Tyrwh.  925,  10  Bingh.  568 ;  7Ww»  v.  AToje, 
post,  536 ;  Dwhoorth  v.  Harrism,  4  M.  &  W.  432,  444,  7  DowL  P.  C.  71 ;  MaJona/  v. 
Siockly,  ante,  vol.  iv.  p.  648 ;  Rex  v.  T.  Johnson,  5  A.  &  E.  488,  6  N.  &  M.  870.  A 
fortiori,  it  would  seem,  might  the  Chancellor  refuse  to  send  an  issue  into  the  court  of 
Queen's  Bench  for  trial,  for  the  purpose  of  deciding  that  which  had  become  immatoiil, 
and  thereby  compel  the  party,  who  might  wish  to  question  the  dedsioo  of  the  eoort 
upon  the  issue  of  law,  to  resort  to  the  jurisdiction  of  an  intermediate  court  of  emv, 
in  the  Exchequer  Chamber,  instead  of  going  immediately  to  the  House  of  Lords. 

{ay  1  Webster's  Pat  Cases,  615.  And  see  the  cases  of  Wait/m's  Patmt,  and 
Eaworth's  Patent,  ib.  486,  n.  (n). 

{b)  Qusre,  as  to  any  consent  having  been  given  in  IhsA  case.  In  a  recent  eass  of 
Bentley  v.  Gotdthrop,  the  plaintiff  having  obtained  two  verdicts,  and  rules  for  newtriib 
having  been  granted  in  both,  and  a  sci.  fa.  pending,  Tindal  C.  J.  made  the  cause  i 
remanet  on  the  ground  that  more  of  the  public  time  ought  not  to  be  consumed  until 
the  rule  had  been  heard. 

(c)  And  see  Mwitz  v.  Foster,  post,  734,  1017,  T.  T.  1844.  In  that  case  the  defen- 
dante  in  this  court,  had  obtained  a  writ  of  scire  facias  to  repeal  letters  patent  graat«d 
to  Muntz.  The  tnal  of  the  issues  joined  in  the  scire  facias  had  been  delayed  in  fi  B> 
without  any  default  on  the  part  of  the  defendants  in  C.  P.,  the  proeecuton  (A  that 
writ  This  court,  however,  refused  to  stay  the  proceedings  in  the  acticm  until  the 
issues  in  the  scire  facias  should  be  determined.   Ideo  quran. 

{of  In  {Hnclice,  tiie  petition  for  the  writ  of  scire  ractas,  mentkmed  supra,  253,  has 
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[361]  May  and  Cedbbman  v.  Tatix>r.  June  S,  1843. 

[S.  a  6  Scott^  N.  B.  974 ;  12  L.  J.  C.  P.  314 ;  7  Jur.  fil6.] 

In  an  action  by  trustees,  the  pluntiffs  are  not  bound  by  the  statements  of  a  party 
sdmitted  to  be  cestui  que  trust,  unless  ^e  nature  of  zke  interest  of  such  party  in 
the  trust  estate  be  shewn. — Semble,  that  if  it  distinctly  appear  that  such  party  tuone 
is  enttUed  to  the  benefit  resulting  from  the  action,  his  statements  will  be  admissible 
in  evidence  for  the  defendant. 

GovenaDt  Hie  declaration  stated,  th&t  by  indenture  made  the  lOtibt  of  Felnruaiy 
1837,  between  the  plainti^  of  the  first  part,  Dame  Elizabeth  Twysden  of  tiie  second 
port,  and  the  defendant  of  the  third  part,  the  plaintiffs,  at  the  request  and  by  the 
directaon  of  the  said  I^y  Twysden,  did  demise,  and  the  said  l^aay  Twysdeo  did 
demise,  mtify,  and  confirm,  unto  the  defendant,  certain  messuages,  &c.,  and  certain 
lands,  oonsisting  partly  of  hop-gardens  and  partly  of  arable  land :  habendum,  from 
Lady-day  1837,  for  seven  years.  The  defendant  covenanted  that  he  would,  at  the 
IMt)per  and  usual  times,  according  to  the  custom  of  the  country,  during  Uie  term, 
I^oagh,  sow,  manure,  cultivate,  tallow,  and  manage  all  the  arable  lands  thereby 
demised,  in  all  respects  in  a  fjood  aad  husbaodlike  nuumw,  aooording  to  the  hesb 
aystom  of  hnabandry  {Haotised  in  the  immediate  neighbourhood  thereof ;  uid  manure 
and  manage  all  the  hop^ands  thereby  demised,  in  a  good  and  husbaodlike  manner, 
leeording  to  iAie  best  system  paotued  in  the  immediate  neighbourliood  thereof; 
sad  also  would  not^  duting  wm  term,  grub  up  or  remove  any  of  t^e  hedges, 

been  abandoned,  and  the  writ  issues  upon  the  Attorney-General's  fiat,  which  is  obtained 
by  the  subject  upon  the  terms  of  entering  into  &  bond  with  two  sureties  to  pay  to  the 
defendant,  Le.  the  garnishee,  hia  costs,  in  case  the  Crown  does  not  obtain  a  verdict ; 
the  prooeeding  between  the  Crown  and  the  garnishee  being  in  the  form  of  a  prosecu- 
tion at  the  suit  of  the  Crown.    Bex  v.  NeUaon,  1  Webst  Pat  Gases,  671,  n.  a. 

The  grounds  upon  which  the  writ  of  scire  facias  to  repeal  letters  patent  issues  are 
stated  by  Lord  Coke,  4  Inst  88 ;  but  all  the  cases  in  the  books,  usually  referred  to, 
relate  to  iprants  of  markets,  roy^ties,  lands,  offices,  or  matters  whereof  it  is  alleged 
tiiat  a  second  or  subsequent  gnmt  to  the  prejudice  of  a  prior  grant  made  t(^  or  <df  some 
other  prior  title  ezistang  in  the  suntliant  {vosecutor  or  party  asserting  t^at  he  is 
injured.  On  tiiis  ground  it  is  said  that  the  writ  of  scire  facias  issues  ex  debito  justitiaa. 
Sir  Oliver  Bulkr's  case,  1  Ventr.  44.  See  also  Dyer,  276,  and  Bretoster  v.  Weld,  6  Mod. 
229.  Per  Lord  Lyndhurst  C.  in  Bex  v.  NeUsm,  1  Webat  671,  where  Sir  F.  Pollock, 
A.  G.,  cites  a  recent  case  to  shew,  that  where  a  question  arose  as  to  whether  a  second 
^nt  had  been  made  of  the  same  land,  in  one  of  our  colonies,  the  subject  had  not  a 
right,  mero  motu,  to  a  scire  facias.  Tamen  quaere.  Where  patents  are  obtained, 
paotin^  exclusive  privileges,  as  in  tiie  case  of  patents  iac  inventions,  ever^  subject 
has  ao  interest  in  seeking  a  revocation  of  the  grants  and  thereby  relieving  him  self,  as 
well  as  others,  fmn  the  restriction  imposed.  But  it  seems  that  two  persons  oannot 
join  in  a  scire  fadas  to  repeal  a  gnmt  by  letters  patent,  ib.  673,  unless  have  a 
jomt  interest.   3  M.  &  fi.  460. 

In  the  case  of  writs  of  scire  facias  issued  for  the  purpose  of  obtaining  the  repeal  of 
letters  patent,  according  to  a  practice  recently  introduced,  the  Attorney-General,  on 
petition,  will  interpose  to  stay  proceedings  in  case  of  the  security  for  coats  being 
maoffident,  or  to  reform  the  writ,  where  it  contains  improper  su^estions.    Ib.  671. 

The  rule  referred  to  in  t^e  principal  case,  for  setting  aside  the  verdict  for  the 
Grown,  having  been  discharged,  on  the  ground  that  the  specification  claimed  too  much, 
Sir  F.  Pollock,  A.  G.,  stayed  the  proceedings,  a  petition  to  amend  the  patent^  by  dis- 
clwner,  under  the  statute  6  &  6  W.  4,  c  83,  a.  1,  having  been  presented  to  him.  A 
disclaimer  was  subsequently  entered. 

And  see  further  as  to  writs  of  scire  facias  to  repeal  grants  by  letters  patent, 
Htaondt  Pnrog.  cap.  23:  Bro.  Abr.  tit  Bepellaace:  1  Bichardson,  Praot  C.  P.  391, 
393. 398. 

Uqileading  in  mattw  <rf  form  shidl  be  pr^udicdal  in  no  case  in  Chaooeiy,  altiiou^ 
it  be  in  a  thing  in  which  they  hold  plea  aocording  to  the  common  law ;  T.  14  EL  4, 
(o.  6,  7,  pL  8,  1  BolL  Abr.  372,  4  Vin.  Abr.  381. 


Digiti;ed  by 


Google 


892 


MAY  V.  TAYLOR 


imderwood,  or  fences  of  the  demised  land,  without  the  consent  in  writing  of 
plaintiffs,  their  executors,  administrators  or  assigns ;  that  the  defendant,  his  execoton, 
or  administrators,  would  not,  during  the  term,  do  or  cause  to  be  done  or  committed 
any  manner  of  waste  upon,  or  destruction  in  or  upon,  the  messuages,  lands,  aoA 
premises  thereby  demised,  or  any  part  thereof ;  and  that  the  defendant^  his  executots, 
and  administrators  would,  at  the  end  and  expiration  of  the  term,  leave  upon  the  said 
lands  and  premises,  eighteen  acres  of  hops,  in  a  [2621  proper  state  and  couditicML 
Breach  (inter  alia),  that  the  defendant  did  not,  nor  woufd,  at  the  end  and  eninUioD 
of  the  said  term,  leave  upon  the  said  lands  and  prenuses,  eighteen  acres  of  hopi,  or 
any  number  of  acres  of  hops,  in  a  proper  state  or  condition. 

Upon  iMs  and  some  other  breaches  the  defendant  brought  401  into  court,  mA 
pleaded  that  the  plaintiff  had  not  sustained  damage  to  a  greater  amount. 

The  plaintiffs  replied  damage  ultra ;  upon  which  issue  was  joined. 

At  the  trial,  before  Lord  Denman,  at  the  last  Kent  assizes,  it  was  stated,  oa  tite 
part  of  the  plaintiffs,  that  they  were  suing  as  trustees  for  Lady  Twysden.  It  was 
shewn  that  the  defendant  had  grubbed  up  five  acres  of  hope.  The  following  letter 
was  produced  on  the  part  of  the  defendant : — 

"Hadlow  Castle,  24th  October.  1838. 

"Lady  Twysden  informs  Mr.  Taylor  that  she  has  consulted  Mr.  May  with  respect 
to  his  disphinting  four  or  five  acres  of  hops  at  Little  Mill ;  and  as  Mr.  May  heard  that 
some  few  acres  had  been  injured  by  the  worm ;  if  so,  (sio)  he,  Mr.  May,  is  convinced 
the  plant  will  be  of  little  service  to  Mr.  Taylor  if  it  remains.  Therefore  Lady  T. 
consents  to  Mr.  Taylor  dt^lanting  four  or  five  acres ;  but  tiut  quantity  must  not  be 
exceeded." 


It  was  objected  that  this  letter  was  inadmissible  in  evidence,  as  not  being  written 
by,  or  by  the  authority  of,  the  plaintiffs,  and  because  a  contract  under  seal  cannot  be 
dispensed  with  by  parol  (a)\  and  that  if  it  could,  £263]  the-  defence  should  have  been 
pl^ed.  His  lordship  was  of  opinion  that  upon  t£e  issues  joined,  the  letter  afforded 
no  answer  to  the  action ;  but  he  admitted  it  in  evidence  as  affecting  the  tunount  of 
damages.    The  jury  having  returned  a  verdict  for  the  defendant, 

Channell  Serjt.,  in  the  following  t^m,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  the  improper  reception  of  evidence. 

Shee  Serjt.  now  shewed  cause.  The  letter  was  properly  admitted  as  a  dedaratioD^)' 
by  a  party  who  was  identified  in  interest  witii  the  plaintiffs  on  the  record.  The 
action  was  confessedly  brought  for  her  benefit  in  enforcing  the  performance  <rf  the 
covenants  of  a  lease  in  which,  though  she  was  not  nominally  the  covenantee,  she 
both  a  consenting  and  a  demising  party.  [Maule  J.  Was  there  any  evidence  to  shew 
that  Lady  Twysden  acted  as  the  agent  of  the  plaintiffs,  in  the  management  of  this 
farm  f]    That  certainly  did  not  appear.    There  are  many  authorities  wid^  riiew  that 

(a)^  The  distinction  appears  to  be  this :  there  can  be  no  dis^nsation  with  a  cwtnet 
under  seal  except  by  a  release  under  seal.  Accord  and  satisfaction  before  breach  i> 
tiierefore  a  bad  plea  in  covenant,  because  it  amounts  to  a  dispensation.  But  acoofd 
and  satisfaction  after  breach  is  a  good  plea,  because  the  Bubiect  matter  <A  the  payoMt 
and  acceptance  in  sati'sfaotion  is,  not  the  covenant, — which  still  remuns  entire,— hot 
the  damages  sustained  by  the  particular  breach  of  it  for  which  the  action  is  hron^t 
So,  where  the  cause  of  action  does  not  accrue  merely  by  the  deed,  but  by  some  matter 
of  fact,  as  the  accrual  of  rent  Vide  M.  7  E.  3,  Fitzh.  Abr.  Issue,  pi.  9 ;  H.  45  E.  ^ 
fo.  4,  pi.  9 ;  Joan  Thiming's  case,  T.  1  H.  5,  fo.  6,  pi.  1 ;  J)mm  v.  Comewall,  T.  1  R  7. 
fo.  14,  pi.  2 ;  M.  10  H.  7,  fo.  4,  pi.  4;  Blokes  case,  6  Co.  Bep.  43  b. ;  Aldm  v.  Blagve, 
Cro.  Jac.  99,  S.  C.  per  nom.  Eden  v.  Blake,  Noy,  110 ;  Siww  v.  FitmJdin,  1  Lutw.  35^ 
(overruling  the  opinion  of  Haughton  J.  as  i-eported  in  BabbetU  v.  Stoker,  2  RoU.  It^ 
187,  but  not  as  reported  in  Robards  v.  SU^,  Palmer,  110) ;  Km/e  v.  ff^agkom,  1  Tsont 
430 ;  Cordvmi  v.  HwU,  2  J.  B.  Moore,  660 ;  West  v.  Blakewof,  ante,  vol  ii.  p.  729, 
3  Scott,  N.  B.  199,  218 ;  Com.  Dig.  tit.  Aocord  (A  1).  Here,  the  consent  in  writiif 
of  the  lessors,  is  expressly  required. 

{ay  Considwed  merely  as  a  declaration,  the  letto*  would  seem  to  amoont  to  nothing 
mo»  than  a  statement  of  the  writer's  OTHnioii,  well  or  ill  foonded,  tiiat  tiie  dispUoling 
of  tite  hops  would  not  be  injurious  to  the  properly. 
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the  letter  was  admissible  in  evidence  with  reference  to  the  amount  [264]  of  damages. 
Bam  T.  Parhr{l  Wik  257) ;  Baaentum  v.  Sadffimit  (7  T.  R.  663,  2  Esp.  N.  P.  G.  653) ; 
Bm  Y.  Hardwidc  (11  East,  578);  MoU  v.  AnAey  (16  East,  141);  Dowden  v.  iburb 
(4  C^pb.  38) ;  Bk£  v.  Lmaer  fmtleif  <1  M.  &  S.  636) ;  Harritoa  v.  VaUanee  (1  Bingh. 
45, 7  J.  E  Moore,  304) ;  /f'oolway  v.  Bern  (1  A.  &  E.  114,  3  K.  &  M.  849) ;  Doe  dem. 
BMmh  v.  WmmgU  (8  A.  &  E.  691,  3  N.  &  P.  598) ;  WA<tead  v.  Zery  (I  Moa  ft 
Rob.  138). 

ChiuneU  Serjt.  None  of  the  cases  which  have  been  cited,  prove  that  the  declara- 
tions of  a  third  party  are  admissible,  where  it  is  not  shewn  that  such  ^rty  is  really 
tlie  sole  party  interested.  Here,  for  anything  which  appeared,  Lady  Twysden  may 
have  been  cestui  que  trust  for  life  only,  without  power  to  deiU  with  a  covenant  to  the 
benefit  of  which  other  parties  may  have  been  entitled.  He  was  then  Bto|q>ed  by  the 
court 

TiNDAL  C.  J.  It  does  not  appear  to  me  that  tiie  parties  are  sufficiently  identified, 
apoQ  the  evidence,  for  us  to  be  able  to  say  that  this  is  really  and  snbatantiaUy  the 
action  (A  Lady  Twysden.  It  does  not  appear  what  is  tiie  character  and  nature  ol  the 
tnut  If  it  were  a  little  more  investigated  it  may  turn  out  tJiat  there  are  trusts  in 
die  settiement  in  which,  among  a  variety  of  other  interests,  there  is  im  estate  for  life 
in  I^dy  Twysden,  in  respect  of  which  these  partaes  may  be  trustees  for  the  receipt  of 
rents  and  profit  for  her  use  and  benefit ;  that  is,  only  making  them  trustees  for  her  to 
a  certun  extent :  and  of  the  damages  to  be  recovered  in  this  action,  some  may  be  such 
as  would  not  go  to  her,  but  ought  to  be  laid  out  on  the  estate.  In  that  case,  it  would 
be  hardly  consistent  with  their  duty  as  trustees,  [265]  either  to  bring,  or  to  be  re- 
strained from  bringing  an  action,  as  she  might  think  proper  j  as  it  might  be  their  duty 
to  do  if  they  were  simply  trustees  for  her  alone.    I  think,  therefore,  that  the  nature 

the  troBt  was  not  sufficiently  investigated  before  this  letter  was  put  in.  The  case 
must  go  down  for  a  new  triid. 

Cffl^TMAN  J.  I  am  not  prepared  to  say  what  the  effect  would  be,  provided  it  were 
dear  that  the  whole  of  these  damages,  when  recovered,  were  to  go  exclusively  for  the 
benefit  of  Lady  Twysden.  It  may  be,  if  that  case  were  made  out,  that  the  evidence 
would  be  admissible.  That  will  be  a  point  to  be  considered  when  the  question  arises. 
At  present,  it  seems  to  me  that  the  matter  does  not  appear  by  any  means  with  that 
sort  of  distinctness  which  is  necessary  for  the  determination  of  that  point.  It  may  be 
that  these  damages,  when  recovered,  instead  of  going  into  her  pocket,  ought  to  be 
laid  out  for  the  benefit  of  the  estate,  in  which  various  persons,  as  remaindermen,  are 
interested.  In  that  case,  the  well-established  princiiJe,  that  the  declaratioa  of  a 
stranger  is  inadmissible,  would  apply. 

Hauls  J.  In  this  case  tiie  letter  was  given  in  evidence  to  prove  certain  matters 
tltweiD  stated.  The  common  way  of  proving  matters  of  fact  on  a  trial  before  a  jury, 
ii,  by  a  witness  who  may  be  mcamined  on  oath  in  open  court :  and  no  evidence,  except 
Aat  kind  of  evidence,  is  admissible  to  prove  a  matter  of  fact,  unless  it  be  a  document 
or  statement  which  has  some  special  reason  for  its  admissibility.  This,  however,  is 
t^e  declaration  of  a  party  who  is  not  called  as  a  witness  (a).  Undoubtedly,  if  she 
were  the  party  on  the  record  against  whom  her  own  declaration  was  given  in  evidence ; 
[266]  if  uiis,  for  instance,  had  been  the  declaration  of  one  of  the  pluntiffs  themselves, 
it  would  have  been  admissible.  The  cases  shew  that  the  rule  with  respect  to  the 
declarations  of  a  plaintiff,  is  to  be  considered  as  applying  to  a  declaration  made  by  a 
person  not  named  as  party  to  the  record,  but  who  is  really  and  substantially  interested 
as  plaintiff;  and  in  the  same  wa^,  who,  though  not  named  as  defendant,  is,  really  and 
sQUtantiidly,  defendant  It  is  incumbent  on  a  party  offering  such  a  letter  in  evidence, 
to  shew,  that  the  person  making  l^e  declaration,  (that  is,  here,  Lady  Twysden,)  is  the 
nal  plaintiff,  ^though  other  parties  appear  as  plaintiffs  on  the  record.  That  however 
waa  not  done  here.  It  was  very  properly  admitted,  by  my  brother  Shee,  in  answer 
to  s  question  from  myself,  that  there  was  nothing  to  shew  that  Lady  Twysden  was 
Mting  as  the  agent  of  the  trustees  in  the  management  of  this  estate.  There  was  no 
evidence,  at  all,  of  that  kind.  The  argument  has  been  put  upon  the  only  ground  in 
which  it  could  be  supported,  namely,  that  the  plaintiffs  are  trustees  for  Lady  Twysden. 
It  certainly  appears  oy  the  statement  of  the  learned  counsel  for  the  plaintiffs,  and  also 

[a)  I^y  Twysden  was  called  by  the  defendant,  upon  her  sabpoena^  but  did  not 
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on  the  record,  that  in  the  lease  in  question  the  plaintifTs  are  described  as  the  trustees 
of  Lady  Twysden.  But  it  would  be  impossible  to  lay  down  so  general  a  rule  as  this, 
that  where  trustees  bring  an  action  their  cetteux  que  trust  become  plaintifis,  or  that 
in  an  action  against  trustees,  their  cetteux  que  trust  are  defendants.  The  cases  sbev 
that^  although  the  trustee  and  cestui  que  trust  may  have  something  in  common,  there 
may  still  exist  that  whidi  will  prevent  them  from  bein^  iduitified  in  aubstaoce  tad 
interest  In  the  absence  oi  all  jHxwf  that  the  i^ntifb,  as  such  trustee^  an  ao 
identified  with  their  cestui  que  trust,  I  think  that  the  letter  was  imprc^riiy  reeeiTed 
in  evidence,  and  that  there  ought  to  be  a  new  tiiaL 

[267]  Cress  WELL  J.  I  am  of  tiie  same  opinion.  This  letter  can  only  be  received 
in  evidence  either  as  an  act  done,  or  as  a  declaration  made,  by  Lady  Twysden.  It 
appears,  by  the  proceedings  in  evidence,  that  the  defendant  held  under  a  lease  granted 
by  the  plaintiffs ;  in  which  certain  covenants  were  entered  into  between  the  parties. 
I  do  not  find  any  thing  to  shew  that  Lady  Twysden  had  a  right  to  intwfere,  or  to 
control  the  management  of  the  cultivation  of  that  farm,  or  to  do  any  act  to  defeat 
the  right  of  the  plaintifis  to  sue  on  the  <»veDantB  entered  into  with  them  by  the 
defencuuit.  Any  act  of  hers  would  have  been  irrelevant^  and  would  have  had  no 
bearing  on  the  case.  So,  any  declaration  made  by  her  is  not  admissible,  there  beiqg 
no  su^  unity  proved  between  these  parties  as  is  necessary  to  let  in  liie  declantioD 
of  a  person  not  appearing  on  the  reoora.  It  seems  to  me,  that  tiie  plaintaib,  in  bringiDg 
and  maintaining  this  aeBon,  are  not  actang  as  the  agents  of  Lady  Twysden ;  and  that 
thu  rule  must  he  absolute. 

Rule  absolute^ 

Smith  v.  Truboott.  June  16, 1843. 

The  court  will  not  grant  an  attachment  against  a  party  served  with  a  subpoena  ad 
testaficandum,  unless,  at  the  time  of  the  delivery  of  the  copy,  the  writ  itself  ii 
produced ;  even  when  the  witness,  being  an  attcnney,  has  previously  evaded  the 
service  of  such  subpoena. 

Bompas  Serjt.  obtained  a  rule  nisi  for  an  attachment  against  a  witness,  for  not 
attending  the  trial  in  this  case  in  pursuance  of  a  subpoena,  with  which  he  had  been 
served.  The  witness,  who  was  an  attorney,  was  stated  to  have  previously  evaded 
the  service  of  the  writ. 

[268]  Channell  Serjt  This  rule  cannot  be  nuide  absolute,  as  it  is  not  shewn  that 
the  writ  of  subpoena  was  produced  to  the  witness  at  the  time  he  was  served  with  a 
copy.    Garden  v.  CremeU  (2  M.  &  W.  319,  5  DowL  P.  C.  461). 

Bompas  Serit.  The  witness,  who  was  a  professional  man,  did  not  require  the 
production  of  me  writ.  No  such  objeotaon  was  made  at  ihe  tame  of  the  serries. 
^though,  in  ordinary  case^  the  production  of  the  writ  is  necessary,  its  prodnetion 
may  be  waived  by  a  professional  nuui,  who  is  well  aware  t^t  it  is  in  his  power  to  lall 
for  the  writ,  if  he  is  not  satisfied  with  the  copy.  The  court  will  not  allow  one  of  its 
officers  to  evade  the  service  of  its  proceea,  and  then  to  defeat  that  process  on  tike  gromid 
of  a  slight  informality  in  the  service  of  the  writ,  which  might  not  have  oocarnd  had 
it  been  possible  to  effect  the  service  at  an  earlier  period. 

TiNDAL  C.  J.  The  misconduct  of  the  witness  cannot  be  allowed  to  affect  the  resnh 
of  this  application.  The  fate  of  the  rule  must  be  governed  by  the  -peaetiee  of  thi> 
court ;  which  agrees  with  that  of  the  Exchequer  in  tAe  case  cited.  But  I  think  that) 
under  the  circumstances,  the  rule  should  be  discluuged  without  costs. 

Per  curiwn.   Rule  discharged,  without  costs. 


Whallkt  ff.  WiLLiAKBON  AND  SiOTH.   Jane  16,  1843. 

[S.  C.  6  Soott,  N.  B.  948.] 

Pending  the  taxation  of  an  attorney's  bill  he  petitions  for  and  obtains  his  diBcbarge 
under  the  insolvent  debtors'  act  More  than  a  sixtit  is  taxed  oif.  The  attomejr 
is  personally  liable  for  the  costs  of  the  taxation,  notwithstanding  his  dischai;ge. 

In  1840,  Smith  brought  an  action  against  Passman  for  a  debt  of  124L  2s.  Sd.,  to 
which  Passman  pleaded  a  set  off,  for  work  done  by  him,  as  attorney  for  Smith.   "  "~ 
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delivered  signed  bills,  amounting  to  1411.  Is.  9d.,  and  on  the  11th  of  April,  Smith 
oitt&ined  t^e  usual  order  for  taxation.  Before  the  taxation  was  completed,  Passman 
pstitioned  the  insolvent  debtors'  court,  and  obtained  his  discharge.  In  his  schedule 
wu  set  forth  an  undisputed  debt  of  1241.  2a.  3d.  to  Smith.  Smith  f^pUed  for  a 
diridend,  which  was  refused  until  the  taxation  should  be  completed.  'Die  taxation 
wu  aocordingly  proceeded  with,  and  instead  of  1411.  Is.  9d.,  the  amount  found  to  be 
doe  from  Smiui  to  Passman  was  only  231.  16s.  2d.  This  sum  the  insolvent  oommis- 
oooer  deducted  from  the  1241.  2s.  3d. ;  and  Smith  received  a  dividend  upon  the 
IdaDoe  of  lOOl.  6s.  Id.    The  costs  of  the  taxation  amounted  to  35L  2s.  lOd. 

Bompss,  having  obtained  a  rule  calling  upcm  Passman  to  shew  oause  why  he  should 
not  pay  Smith  the  costs  of  the  taxation  and  of  that  application, 

Tauourd  Serjt.  now  shewed  cause,  upon  his  aflSdavits  stating  that  the  greater 
put  of  the  costs  of  taxation  had  been  incurred  before  Passman  petitioned  for  his 
diBchaige,  and  that  Smith  had  had  ample  time  to  complete  the  tucation  before  the 


Passman  naving  ceased  to  have  any  interest  in  the  result  of  the  taxation,  Smidi 
had  no  li^t  to  proceed  with  it  at  bis,  Passman's,  expense.  To  YuM  Passman  liable 
for  the  costs  of  the  taxation,  would  be  to  deprive  [iTTO]  him  of  the  benefit  to  which 
be  was  entitled  under  the  statute. 

Bompas  Serjt.  in  support  of  the  rule.  This  is  an  application  of  course.  The 
court  has  no  power  to  deprive  Smith  of  his  costs,  the  amount  of  which  did  not  become 
due  from  Passman  until  the  conclusion  of  the  taxation,  which  was  after  Passnum  had 
obtained  his  discharge.  The  assignee  cannot  be  liable  for  the  costs  of  the  taxation. 
The  learned  commissioner  has  therefore  properly  deducted  the  amount  of  the  costs 
u  taxed  from  the  admitted  debt  due  from  Passman  to  Smith.  Smith's  remedy  is  only 
uainst  Passman.  He  is  to  rec^ve  the  indemnity  which  the  statute  gives  him,  and 
the  burthen  of  paying  which  it  imposes  on  the  attorney  who  has  set  up  such  an  unjust 
sod  exorbituit  demand. 

The  learaed  Serjeant  referred  to  Higgms  v.  WoolefM  (a). 

TiNDAL  C.  J.  If  no  insolvency  had  intervened,  the  costs  of  the  taxation  would 
have  been  set  off  against  the  amount  of  the  taxed  costs.  But,  upon  the  whole,  it 
aopears  to  me  to  be  more  safe  to  follow  the  words  of  the  act  (6).  The  rule  will, 
tfwrefore,  be  made  absolute.  I  think,  however,  that^  under  the  circumstances,  it  should 
be  without  costs. 

The  rest  <rf  the  court  concurring. 

Bale  abaolute^  without  costs. 


Where  a  defendant  under  terms  to  plead  issuably,  delivers  a  plea  so  framed  as  to 
leave  it  doubtful  whether  tmy  answer  is  given  to  one  of  the  counts  of  the  decUratioo, 
the  i^aintiff  may  sign  jud^^ent  generally. 

Assumpsit.  The  declaration  contained  two  counts ;  one  upon  a  bill  of  exchange 
accepted  by  the  defendant,  the  other  upon  an  account  stated.  The  defendant,  who 
WBi  under  terms  to  plead  issuably,  pleaded  five  pleas.  By  the  first,  which  was  pleaded 
to  the  first  count,  he  traversed  the  acceptance ;  by  the  second  and  third,  he  traversed 
two  indorsements ;  the  fourth  plea  was  a  special  plea  of  fraud  and  covin ;  the  fifth 
plea  stated  that  the  bill  was  drawn  for  the  accommodation  of  the  drawer,  and  was 
accepted  without 'consideration,  and  that  the  bill  was  indorsed  by  the  drawer,  and  the 
fint  indorsee  without  consideration.    Each  of  the  last  four  pleas  commenced  with  the 

(a)  5  E  &  G.  760.   S.  a  per  nom.  Dickens  v.  WaAeott,  8  D.  &  B.  689. 

(&}  The  twenty-third  section  of  2  6.  2,  o.  23,  concludes  l^us : — "And  tiie  said 
reflective  courts  (i.e.  any  courts  of  law  or  of  equity  in  England)  are  hereby  autiiorized 
to  award  t^e  costs  cKf  such  taxation  to  be  paid  by  the  parties,  according  to  the  event 
of  the  taxation  of  the  bill,  that  is  to  say,  if  the  bill  taxed  be  less  by  a  sixth,  then  the 
bill  delivered  with  the  attorney  or  solicitor  is  to  pay  the  costs  of  the  taxation ;  but 
if  it  shall  not  be  less,  the  court,  in  their  discretion,  shall  charge  the  attorney  or  dient, 
in  r^rd  to  the  reasonableness  or  unreasonableness  of  such  bills." 


[271]  HuQHBS  V.  Pool.  June  10,  1843. 
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formula — "  And  for  a  further  plea,"  without  stating  whether  it  was  addressed  to 
first  count,  otherwise  than  as  appeared  by  the  nature  of  the  defence  set  up. 

There  was  no  plea  purporting  to  be  aiddressed  to  the  second  count. 

The  defendant  being  under  terms  to  plead  issuably,  the  pltuntiff  signed  iademait 

Shee  Serjt.,  having  obtcuned  a  rule  to  shew  cause  why  the  judgment  uioiud  not 
be  set  aside,  for  irregularity, 

Bompas  Serjt.  now  shewed  cause.  The  pleas  afli[nding  no  answer  to  the  BBoond 
count,  the  plaintiff  was  entitled  to  treat  Uiem  as  a  nullity.  [Tindal  C.  J.  Plfliding 
issuably  means  pleading  issuably  and  bonestiy  to  the  whole  deolarataon.  A  defmdut 
under  terms  to  plead  issuably,  is  not  at  liberty  to  deliver  a  plea  tmding  to  in?olTe 
the  plaintiff  in  the  intricacies  of  a  demurrer.] 

[272]  Upon  this  intimation  of  the  opinion  of  Ike  court,  Shee  Serjt  produced  u 
affidavit  of  merits. 

Tindal  C.  J.  The  defendant  may  be  let  in  upon  payment  of  coats,  taking  short 
notice  of  trial,  adding  a  plea  of  non  assumpsit  to  the  second  count,  and  limiting  the 
special  pleas  to  the  first  count. 

Rule  accordingly  (af. 

[273]  Dos  DEM.  Cook  v.  Sob.  June  15, 1843. 

An  affidavit  of  the  service  of  a  declaration  in  ejectment  upon  two  tenants  holding  in 
severalty,  distinct  portions  of  the  premises,  must  shew  that  each  was  served.  A 
statement  that  t^ey  were  served,  is  insufficieiit. 

Bompas  Serjt.  moved  for  judgment  against  the  casual  ejector,  upon  an  affidavit, 
stating  tJiat  the  premises  were  in  the  possession  of  several  distinct  oocupieis,  as  to  two 
of  whom  it  was  objected  by  the  master,  that  the  affidavit  did  not  shew  that  each  of 
the  tenants  was  served,  and  that,  consistently  with  the  allegation,  namely,  that  thej 
had  been  served,  one  copy  only  of  the  declaration  might  have  been  served  in  point  ol 
fact  [Maule  J.  The  two  tenants  may  have  different  landlords  (a)*.  The  afBoant  n 
dearly  insufficient] 

Per  Curiam.   Rule  refused  as  to  these  tenants. 

{ay  Supposing  the  words  "  and  for  a  further  plea,"  neceasarily  to  import  that  a  plflA 
so  introduced,  is  pleaded  to  the  whole  action,  the  last  four  pleas  would  be  hM  h 

containing  no  answer  to  something  which  they  professed  to  uiswer ;  and  as  the  defen- 
dant was  under  terms  to  plead  issuably,  the  plaintiff,  instead  of  demurring,  might  sign 
jud^ent  But  if  the  word  "  further,"  in  the  subsequent  pleas,  is  to  be  considered  as 
indicating  that  these  pleas  were  addressed  to  the  same  subject  matter  as  the  first, 
(which  is  perhaps  the  more  natural  construction  of  the  language  of  those  pleas,)  the 
case  would  stand  thus : — there  would  be  a  declaration  consisting  of  two  counts,  witb 
issuable  pleas  to  the  first  count,  and  no  plea  to  the  second  count  In  such  a  case,  if 
the  defendant  was  not  under  terms  to  plead  issuably,  the  plaintiff  would  be  bound  to 
reply  or  demur  to  the  pleas,  and  to  take  judgment  upon  the  second  count  by  nil  didt 
If  he  pleaded  or  demurred  without  taking  such  judgment,  the  whole  action  vmdd  be 
discontinued.  The  defendant  would  however  be  pertectly  justified  in  omitting  to  pot 
upon  the  record  any  answer  to  the  second  count,  no  one  being  bound  to  plead  tD  a 
demand,  the  correctness  of  which  he  has  neither  the  ability  nor  the  wish  to  diqmta 
If  an  action  is  brought  upon  a  bill  of  exchange  which  the  defendant  has  accepted,  and 
for  the  price  of  a  horse  which  he  never  bought,  the  plaintiff  would  not  appear  to  have 
any  legitimate  motive  for  compelling  the  defendant  to  traverse  or  to  confess  and  avoid 
his  acceptance,  whether  the  latter  is  or  is  not  under  terms.  But  a  defendant  wda 
terms  to  plead  issuably  has  no  right  to  deliver  a  plea  upon  which  a  reascwable  doubt 
may  arise,  whether  the  plaintiff  is  entitled  to  sign  judgment  as  to  part  of  the  dedua- 
tion,  or  whether  he  ought  to  demur. 

(a)*  Vide  11  G.  2,  c  19,  g.  12,  which  requires  tenants  to  give  notice  to  their  lud- 
lords  of  declarationB  in  ejectment^  served  upon  them,  under  the  penalty  of  three  y«sn' 
improved  or  rack  rent 

This  provision  does  not  apply  to  the  case  of  the  tenant  (rf  a  mori^aeor  served  with 
a  declaration  in  ejectment  on  the  part  of  the  mortgagee.  Bvckletf  v.  AtfUejr,  1  T.  R. 
647.    There,  although  it  is  not  so  stated,  the  party  served  with  Uie  dedaraticii,  majr 
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[274J   F.  S.  Thomas  v.  N.  Dunn.   June  15,  1843. 


A  role  nisi  having  been  obtained  by  a  defendant  for  depositing  with  Uie  master  of  the 
court)  a  contract  declared  upon,  with  liberty  for  the  defendants  his  Attorney  toad 
witnenes,  to  inspect,  on  an  affidavit  stating  that  the  signature  thereto  was  a  forgery, 
the  coort  made  the  rale  absolute  to  the  extent  only  (H  direetin^  that  the  dctfraidaot 
and  Mb  witnesses  should  have  inspection  of  the  documents  m  the  hands  of  t^e 
ldsint3ff*8  attorney,  upon  payment  of  costs. — The  application  should  have  been  made 
at  chambers. 

AiBumpsib  The  declaiatiwi  stated  that,  before,  and  at  the  time  of,  the  maldng 
of  die  promise  thereinafter  next  mentioned  the  defendant  proposed  to  arrange  a  oertain 

collection  of  the  defendant,  in  a  oertain  building,  and  to  have  the  exhibition  of  the 
nid  collection  of  the  defendant  established  and  conducted,  to  wit,  at  London ;  that, 
at  the  time  of  the  making  of  the  said  promise,  the  defendant  requested  and  authorised 
the  pluntaff  to  make  such  arrangements  and  agreements  as  might  appear  to  the  plaintifT 
to  be  for  the  defendant's  interest ;  that  thereupon,  to  wit,  on  the  30th  day  of  September 
1841,  in  consideration  that  the  plaintiff  would  enter  into  the  employ  of  the  defendant 
and  would  be  and  act  as,  the  agent  of  the  defendant  for  the  purpose  of  super- 
intending the  building  in  which  the  defendant  proposed  to  arrange  nis  said  collection 
ai  aforesiid,  and  for  tibe  purpose  of  establishing  and  conducting  the  exhibition  <A  the 
nid  collection  whilst  in  London,  at  a  oratwn  salary,  to  wit,  the  aalaiy  of  six  guineas 
by  the  week,  the  defendant  fffomiaed  the  plaintiff,  to  retain  and  employ  the  plaintiff 
ai  the  agent  of  the  defendant  for  the  purposes  aforesaid,  and  to  continue  to  retain  and 
employ  him  as  such  agent  as  aforesaid,  whilst  the  said  exhibition  should  be  in  London, 
at  a  salary  of  six  guineas  by  the  week ;  and  that  the  termination  should  be  dependent 
(m  the  due  fulfilment  of  the  engagements  of  the  plaintiff  as  such  agents  and  upon  the 
ability  of  the  defendant  to  pay  the  plaintiff  his  salary  from  the  receipts  of  the  said 
exhibition ;  that  the  collection  was  ^terwards,  to  wit,  on,  &c.  arranged  in  the  [2761 
■aid  building ;  that,  although  the  defendant  did  then  retain  and  employ  the  plaintiff 
to  be,  and  he  the  plaintiff  entered  into  the  employ  of  the  defendant,  as,  and  tiien 
became  and  was,  and  acted  aa,  the  agent,  for  tiie  defendant  for  the  purposes  aforesaid ; 
ud  althongh  the  plaintiff  did  then  and  thereafter,  at  all  times,  untU  the  dismissal 
thertinafter  mentioned,  duly  fulfil  the  engagements  oi  the  plaintifl^  a«  such  ^ent,  and 
duly  perform  the  purposes  for  which  he  was  so  appointed  as  aforesaid,  and  although,  on 
a  certain  day  after  making  the  said  promise,  and  before  the  said  dismiss^  to  wit,  on 
the  let  day  of  January  1842,  and  thence  until  and  after  the  time  of  the  said  dismissal. 
And  thence  until  the  commencement  of  this  suit  (being  a  period  of  more  than  a  week, 
to  wit,  a  period  of  twenty  weeks)  the  said  collection  was,  and  the  said  exhibition 
thereof  took  place  and  was,  in  London ;  and  although  the  receipts  of  and  from  the 
nid  exhibition  were,  at  the  time  of  the  dismissal  thereinafter  mentioned,  and  thence 
ioT  a  period  of  more  than  a  week,  to  wit^  to  the  commencement  of  the  suit,  sufficient^ 
ud  much  more  than  sufficient,  to  pay  the  plaintiff  his  salaiy ;  and  although  the 
defendant,  during  the  time  aforesaid,  was  able  to  pay  the  plaintiff  the  said  salary  from 
the  reoMpts  of  the  said  exhibition ;  and  although  the  plaintiff  was  at,  and  at  all  times 
after,  tiie  said  dismissal,  ready  and  willing,  and  tiien  offered  to  the  defendant)  to 
omtinue  in  the  said  employ,  aad  to  be  and  act  as  such  a^nt  as  aforesaid,  and  to  fulfil 
the  engagements  of  the  plaintiff  as  such  agent  as  aforesaid,  and  to  conduct  the  exhibi- 
tioa  of  the  said  collection  whilst  in  London  ;  of  all  which  the  defendant,  before  and  at 


be  presumed  to  have  come  into  possession  antecedentiy  to  the  mortgage ;  in  which 
ease  he  would,  by  the  operation  of  the  mortgage  conveyance,  be,  from  that  time, 
tenant,  not  to  the  mortgagor  but  to  the  mort^;agee,  to  whom  the  reversion  had,  by 
the  mortgage  deed,  been  assigned.  The  {Hinciple  of  the  judgment  would,  however, 
to  a  person  let  into  possession  by  the  mortgagor  subsequently  to  a  mortgage. 
But  even  as  against  the  tenants  of  a  mortgagor,  or  as  against  persons  nuding 
pronrio  jure,  auoh  an  affidavit  as  that  upon  which  uxe  motion  in  the  principal  case  was 
BMoe  would  ai^tear  to  be  insufficient,  there  not  being  necess^ly  any  privity  between 
the  dirtinct  oooupiers  of  several  tenements,  which  the  claimant  in  ejectment  may 
duose  to  make  tiie  subject  of  tiie  demise. 


a  P.  xn.— 29 


Digitized  by 


898 


THOMAS  V.  DUNK 


the  time  of  the  said  diBmissal,  imd  at  all  times,  had  notice.  Yet  the  defendant  did 
not,  nor  would,  continue  to  retain  uid  employ  t^e  plaintiff  as  such  agent  \  hut  thn, 
to  wit,  on  the  let  day  of  January  1843,  dismissed  and  dischai^^  the  plaintiff  from  lo 
being  such  agent,  and  then  and  theuce  [276]  at  all  times  to  the  commencement  of  the 
suit,  refused  to  allow  the  pl^ntiff  to  be  or  to  act  as  such  agent,  or  to  pay  the  plaintiff 
the  said  salary  of  six  guineas  by  the  week ;  and,  by  means  of  the  said  dismissal  and 
discharge,  and  the  said  breach  of  the  defendant's  said  promise,  the  plaintiff  hath  loet 
the  salary,  benefits,  profits,  and  advantages  which  he  would  otherwise  have  acquired 
and  derived  from  continuing  to  be  and  to  act  as  such  agent 

The  defendant  pleaded,  first,  non  assumpsit ;  secondly,  that  after  the  contract  and 
promise,  and  before  an^  breach  thereof,  to  wit^  on  the  30th  dajr  of  August  1841,  the 
said  contract  and  promise  were  mutually  rescinded  by  tiie  plaintiff  and  raie  defendant : 
veri^cation ;  thirdly,  fraud  and  covin :  verifioatnon. 

The  replication  joined  issue  upon  the  first  plea,  wd  took  issue  on  tibie  reecinioD 
and  fraud  alleged. 

Shee  Serjt,  in  the  early  part  of  the  term,  obtained  a  rule,  calling  upon  the  plaintiff 
to  shew  cause,  why  the  contract  declared  upon  should  not  forthwith  be  deposited 
with  the  masters  of  the  court,  with  liberty  to  the  defendant,  his  attorney  and  wit- 
nesses, to  inspect  and  examine  the  same, — upon  an  affirmation  of  the  defendant, 
stating  that  the  signature,  which  alone  he  had  been  allowed  to  inspect,  was  not  in  hii 
handwriting,  or  written  witii  his  permission  or  knowledge,  or  by  his  authority,  sod 
that  he  never  verbally,  or  in  writing,  made  any  such  contract  Although  sodi 
applications  were  formerly  refused,  they  are  now  granted  at  chambers  almost  as  a 
matter  course.  The  learned  serjeant  referred  to  /esasU  v.  MiUingm  (1  Hooi 
&  Sc.  605). 

Bompas  Serjt  now  shewed  cause,  upon  an  affidavit  stating,  that  a  copy  tA  the 
agreement  had  been  delivered  [277^  by  the  plaintiff's  attorneys  to  the  defendant's 
attorneys,  with  an  offer  of  an  inspection  of  the  original  in  the  hands  of  the  plaintiff*i 

attorneys. 

The  court  never  t^es  a  document  belonging  to  a  suitor  out  of  his  posseasiaL 
Where  a  strong  case  of  forgery  is  stated,  the  court  goes  no  further  than  to  allow  the 
document  to     inspected  in  the  hands  of  the  pturty  to  whom  it  belongs  (a). 

Shee  Serjt,  was  heard  in  support  of  his  rtue. 

[278]  Tindal  C.  J.  This  rme  asks  for  too  much.  I  am  not  aware  of  any  case 
which  would  warrant  our  compelling  the  plaintiff  to  deposit  the  contract  wiui  the 

(a)  In  actions  upon  instruments  under  seal,  and  in  oases  where  t^e  defence  rati 
upon  bonds  and  other  deeds,  and  in  cases  where  the  defendant  justifies  m  ezcuaea 
himself,  under  an  instalment  under  seal,  the  party  is  bound  to  bring  the  instniment 
into  court,  and  to  produce  it  before  t^e  justices  there,  the  formula  bemg,  indifferently, 
either  profert  in  curiam  or  profert  in  curi&.  The  instrument  is  supposed  to  be  is 
court  during  the  term  in  which  the  profert  is  made  ;  and,  if  its  authenticity  be  denied, 
it  ought  to  remain  there  until  that  question  is  determined.  "  Note,  that  when  a  deed 
is  denied  (dedit)  it  remains  in  court,  because  it  must  be  tried,  and  it  shall  be  delivered 
to  the  inquest  to  see  the  deed  and  the  manner  in  which  it  is  made  (le  manier  de  eet 
fait).  But  when  the  deed  is  confessed,  it  shall  be  delivered  to  the  parties."  H.  38 
H.  6,  fo.  13,  pi.  27.  And  see  Ck>.  Lit^  231  b. ;  JVymaries  case,^  Co.  Rep.  74.  It  is 
said,  that  during  the  time  the  deed  remains  in  court  therefor^  it  is  as  much  in  the 
power  of  t^e  court  to  grant  oyer  of  a  deed  as  of  a  writ ;  ^fu^on  v.  Qaradt,  2  Lotw. 
1644 ;  and  see  Soberti  v.  AHkur,  2  Salk.  497,  Com.  D^.  Pleader  (P.  1). 

It  would,  therefore,  seem  that  with  respect  to  dee(U  of  which  profert  is  made,  the 
party  against  whom  a  deed  is  pleaded  would  have  a  right  to  examine  and  inspect  the 
mstrument  during  the  time  it  was  supposed  to  be  in  court  Yet  in  Cheiuind  v.  Mar*^ 
1  B.  &  P.  271,  this  court  refused  to  order  the  plaintiff,  in  an  action  on  a  bond,  to  allew 
an  officer  of  the  stamp  duties  to  inspect  it,  on  a  suggestion  that  it  was  forged.  In  that 
case  there  had  been  profert,  oyer,  and  a  plea  of  non  est  factum.  But  none  of  these 
circumstances  appear  to  have  been  noticed  by  the  counsel  or  by  the  court ;  and  the 
motion  was  treated  as  an  attempt  to  make  the  plaintiff  produce,  out  of  his  possesrion, 
that  which  might  be  the  means  of  convicting  him  of  a  capital  felony.  And  see  HQdyati 
v.  Smith,  1  Bingh.  451,  J.  R  Moore,  586 ;  Smiih  v.  Winter,  3  M.  &  W.  309.  6  DowL 
P.  C.  386 ;  Woaner  v.  Dmsrevx^  3  Scott,  N.  £.  224,  9  Dowl,  P.  C.  672. 
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masten  (ay.  The  rule  nuiy  be  made  absolute  for  inq>ectu)n  by  t^e  defendant  and  bis 
witneBses  in  tbe  usual  way,  upon  payment  of  oosta.  The  defendant  should,  hoTerer, 
have  gone  to  a  judge  at  chambers. 

Per  curiam.   Rule  absolute  acoordin^y  (b). 

MORKDON  V,  Wter  and  Finuey.   June  U,  1843. 

In  an  actaon  against  A.  and  B.,  who  are  partners,  service  of  notice  of  declaration  by 
delivering  a  notice  to  A.  at  the  place  of  business,  and  putting  into  his  hands  a 
nmilar  notice,  with  a  request  that  he  will  deliver  it  to  B.,  is  not  a  good  service  as 
a^nst  B.  Interlocutory  judgment  having  been  signed  against  both,  it  was  set 
ande  as  agunst  R,  the  costs  of  the  application  to  be  costs  in  the  cause. 

Notice  of  declaration  in  an  action  for  goods  sold  and  delivered,  was  served 
personally  on  the  defendant  Wyer,  at  the  place  at  which  he,  and  the  other  defendant^ 
Finley,  carried  on  business  as  pawnbrokers.  The  notice  addressed  to  Finley  was  left 
vith  Wyer,  with  a  request  that  he  would  ^ve  it  to  Finley.  This  he  undertook  to  do ; 
bat  whether  he  had  done  so  or  not,  [27^  did  not  appear.  Interlocutory  judgment 
Inving  been  signed, 

Halcombe  Serjt,  on  behalf  of  Finley,  moved  for  a  rule  calling  upon  tbe  plaintiff 
to  shew  cause  why  this  judgment  should  not  be  set  aside  as  to  him,  with  costs.  He 
r^erred  to  Archb.  Fract  p.  141,  7th  ed.    A  rule  nisi  having  been  granted, 

Bompas  Serjt  now  shewed  cause.  Service  at  the  place  where  the  joint  business 
was  earned  on,  is  sufficient  Though  the  affidavit,  on  which  the  rule  was  obtained, 
does  not  shew  that  there  was  a  partnership  debt,  in  the  alienee  of  any  suggestion  to 
Uie  contraiT,  that  will  be  presumed  to  be  the  case  {a)K  [Tindal  C.  J.  Would  service 
npm  a  clerk  or  a  servant  at  the  place  of  business  have  been  sufficient  1]  It  is  sub- 
mitted that  it  would  (vide  Hoare  v.  Hobinson,  9  Dowl.  P.  C.  633). 

Haloombe  Serjt.  was  heard  in  support  of  the  rule. 

Tindal  C.  J.   The  interlooutory  judgment  must  be  set  aside  as  regards  Finley. 
The  costs  of  tiiis  applioation  may  be  costs  in  the  cause  (c). 
Per  curiam.    Bule  absolute  accordingly. 

[280]  Satkr  v.  Herbert.  Jnne  16,  1843. 

In  debt  on  judgment  for  tbe  costs  of  a  demurrer  in  an  action  in  B.  K.  upon  which 
error  was  brought^  the  court  refused  to  stay  the  proceedings  until  the  writ  of  error 
should  be  dispMed  of,  but  ordered,  that  upon  the  defendant's  giving  the  plwntjAf 
judgment,  no  execution  should  issue  until  the  errors  were  determined. 

Debt,  on  a  judgment  in  the  Queen's  Bench,  for  241.  168.,  the  costs  of  a  demurrer, 
in  an  action  in  which  Herbert  was  plaintiff,  and  Sayer  defendant 

(aV  An  order  was  afterwards  made  in  Chancery  for  the  depositing  of  the  contract 
witii  Mr.  Maugham,  the  Secretary  of  the  Law  Society. 

(b)  Samuel  Mucun  sad  Muriel  Judea,  petunt  versus  Herbertum  filium  Herbert!, 
300L  de  catallis  de  debito  Israel:  per  quandam  cartam;  et  producit  (sic)  duos 
Christaanos,  et  duos  Judeos,  paratoe  ad  hoc  probandum,  sicut  oiu*ia  consideraverit 
HerbertUB  dicit  quod  carta  ilia  falsa  est^  &c  Et  producit  sigillum  suum  ebumeum,  et 
^ores  cartas,  sigillo  illo  sigillatas,  tam  de  abbaciis  quam  de  confimuudonibus  terrarum. 
M.  10  Johann.  Abbrev.  PUo.  in  Dom.  Cap.  Weatnt  asservat  62  a.  As  to  ttus  wm-k, 
Tide  ante,  253  (a),  355,  poet 

(a)*  Qutere,  whether  one  partner  has  an  implied  authority  to  accept  {w-ocess  for 
uiother,  even  in  respect  of  a  partnership  debt  But  until  there  has  been  a  verdict 
or  a  confession,  it  does  not  appear  whether  any  debt  exists.  To  allow  one  defendant 
to  accept  process  for  his  partners  on  the  ground  of  the  action  being  brought  for  a 
putoership  debt,  is  to  aUow  one  partner  to  bind  another  by  an  admission  of  the 
existeDce  of  a  particular  partnership  debt 

(c)  In  the,  not  unusuiu,  event  of  the  pUuntiff's  succeeding  in  the  cause,  the  defen- 
dants would  have  to  pay  the  costs  incurred  by  Finley  in  resisting  irregular  proceed- 
ings, and  also  the  coats  incurred  by  the  i^ntiff  in  attempting]  to  nold  the  aovstntage 
voich  he  had  imjnopwly  gained. 
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Manning  Sent,  upon  an  affidavit  stating  that  before  the  commencement  trf  Aii 
action,  Herbert  had  brought  a  writ  of  error  upon  the  judgment,  moved  to  stay  the 
proceedings  in  this  court  until  the  writ  of  error  should  have  been  disposed  of.  The 
writ  of  error  is  not  pleadable  either  in  abatement  or  in  bar  of  the  action.  Chivtie  t. 
Bkhardsm  (3  T.  R.  78),  Bmwell  v.  Bladt  (ib.  643),  Sneok  v.  Mattod:  (5  Ad.  &  EIL  339, 
6  N.  &  M.  783). 

A  Ttde  nisi  naving  been  granted, 

Bompas  Serjt  now  shewed  cause.  The  court  will  not  prevent  the  plaiotiff,  wbo 
has  no  security  by  bail,  from  exercising  his  undoubted  right  to  bring  an  action  upon 
a  judgment  obtained  by  him.  [Tindaf  C.  J.  Though  we  can  suspend  the  issuing  of 
execution  pending  the  writ  of  error,  I  doubt  whether  we  have  the  power  of  staying 
the  proceedings.]  The  plaintiff  is  willing  to  stay  his  proceedings,  provided  the  defen- 
dant will  give  security  judicatum  solvere.  [Cresswell  J.  To  require  that,  would  be, 
in  effect,  to  require  bail  in  error.  The  only  condition  we  could  impose  would  be,  to 
require  that  the  defendant  should  give  judgment,  with  a  stay  of  execution.  But  if 
jiidgment  is  given,  how  are  you  both  off?]  With  that  the  plaintifT  would  be  satided. 
The  learned  serjeant  referred  to  Bates  v.  Lockwood  (I  T.  B.  637). 

[281]  Manning  Serjt,  in  support  of  the  rule.  The  plaintuT  is  not  entitled  to  Um 
terms  which  he  now  seeks  to  obtain.  In  the  present  state  of  the  law,  if  there  is  no 
substantial  ground  of  error,  the  plaintiff'  will  be  at  liberty  to  issue  execution,  and  this 
action  is  unnecessary  and  vexatious.  If  any  substantial  ground  of  error  exists,  it  is 
unreasonable  that  the  plaintiff,  instead  of  waiting  until  the  errors  are  disposed  of, 
should  require  a  second  judgment  to  be  recorded  against  the  defendant. 

Per  curiam : — The  proper  course  will  be,  for  the  defendant  to  give  the  pluntiff 
jud^ent  in  this  action,  with  a  stay  of  proceedings  untnl  the  errors  are  detennuied. 

Kule  absolute  accordingly  (a). 

End  of  lenity  Term. 


[282]  Cases  Detkrmined  in  the  CJourt  of  Common  Plkas,  in  Trinity 
Vacation,  in  the  Seventh  Year  of  the  Reign  of  Victoria. 

Thia  iud^  who  sat  in  banco  in  this  vacation  were,  Tindal  C.  J.,  Maule  J.,  Coltr 
man  J.,  Ersfine  J. 

Dos  dkh.  Bacon  and  Another  v.  Dams  Isabklla  Ann  Brtdoes.   June  29,  1843. 

[S.  C.  7  Scott,  N.  R.  333 ;  13  L.  J.  C.  P.  209.] 

In  ejectment  for  lands  in  Kent,  the  plaintiff's  case  depended  upon  shewing  that  the 
lands  in  question  had  been  disgavelled  by  a  private  act,  whicn  was  allied  to  hsn 
been  passed  in  the  2  &  3  Edw.  6.  The  act,  after  proper  search,  could  not  be  fonnd. 
As  secondary  evidence  of  its  contents,  there  was  produced  an  office-copy  of  a  speml 
verdict  returned  upon  the  trial  of  a  feigned  issue  in  Hil.  13  &  14  Car.  2,  wherein 
the  jury  found  that  at  a  parliament,  &c.,  holden,  &c.,  it  was  enacted,  &c.,  in  tbese 
words  following,  to  wit^  &c. ;  the  act  was  then  set  out,  whereby  certain  lands  in 
Kent,  including  some  held  by  one  W.  T.,  were  disgavelled.  There  was  evidence 
to  identify  the  Uuids  in  question  with  those  held  by  a  person  of  that  name  at  the 
time  the  act  was  stated  to  have  passed. — Held,  that  the  special  verdict^  being  res 
inter  alios  acta,  was  not  admissible  per  se,  and  that  it  was  not  reoei^'sble  aa  con- 
taining an  andientaoated  cop^  of  the  act,  inasmuch  as  it  was  strictly  the  finding  of 
a  matter  of  fact,  not  prt^essmg  to  set  forth  a  copy  of  the  act  according  to  its  teoor, 
nor  stating  t^ie  title  of  the  aoi^  so  as  to  identify  it  with  tJie  lost  act — In  order  to 
shew  that  the  act  in  question  had  been  passed,  a  calendar  was  put  in,  purporting 
to  contain  sixty  titles  of  acts  passed  in  the  2  &  3  Edw.  6,  of  which  that  which  w» 
numbered  40,  purported  to  be  "  An  act  for  disgavelling  lands  in  Kent"  It  wai 
proved  to  be  the  practice  to  enter  upon  this  calendar,  acts  of  parliament  with  their 
respective  numbers,  as  soon  as  they  received  the  royal  assent  The  earlier  put  of 
this  eadendar  was  xoade  in  1640. — Qusre^  whether  this  calendar  was  admiaable. 

Ejectment,  for  certain  lands  in  Midlcy,  (part  of  Komney  Marsh,)  in  the  eoontyot 

(a)  And  see  Wode  v.  Bogera,  2  W.  Bla.  780. 
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Kent,  laying  the  demise  from  parties  claimiug  tide  under  a  oon-r2833-veyaace  from 
the  heir  of  the  surviving  trustee  of  the  mortgagee  of  Sir  Samuel  EJg^rton  Brydges 
(vide  post,  p.  301). 

At  the  trial  before  Lord  Deoman  C.  J.  at  the  last  assises  for  the  county  of  Kent^ 
it  ^peued  tiiat  tiie  lessors  of  the  plaintiff  claimed  under  a  conveyance  by  the  repre- 
sentative of  the  surviving  mortgagee  of  Sir  Samuel  Egerton  Brydges ;  and  that  the 
defenduit,  who  was  the  widow  ^  Sir  John  WiUiam  Head  Bryd^  the  brothw  of 
Ae  mortgagor,  defended  for  a  moiety  of  the  lands,  churning  under  the  will  of  her 
husband. 

The  princi^  question  in  the  case  was,  whether  the  lands  in  question  had  been 
die^velled.  The  earliest  document  in  point  of  date  put  in  evidence  on  behalf  of  the 
plaintiff,  was  a  fine  of  Hilary  term  37  Hen.  8,  between  "William  Twysden "  plaintiff, 
and  Kichard  Scot,  Gent.,  and  Mary  his  wife,  deforciants,  of  300  acres  of  fresh  marsh, 
and  200  acres  of  salt  marsh,  in  Mydley,  Brokeland,  and  Ivechurch,  Kent 

It  was  then  proposed  to  shew  that  in  the  2d  and  3d  Edw.  6  a  private  act  was 
passed,  by  which  all  the  manors,  lands,  tenements,  &c  of  "  William  Twisenden  "  (inter 
ilios)  were  disgavelled. 

The  act  itself  was  not  produced;  and  in  order  to  render  secondary  evidence 
sdmissible,  it  was  proved  [284]  that  a  fruitless  search  had  been  made  among  the 
pu'liamentary  rolls  in  the  inrolment  ofBce,  the  rolls  of  original  acts  in  the  parlisr 
ment  office,  and  the  records  in  the  House  of  Lords,  and  in  the  Rolls  Chapel.  A 
ilocument  was  then  produced  by  a  clerk  of  the  House  of  Lords,  headed  "Long 
Calendar,  of  Acts  passed  from  12  H.  7  to  33  G.  2,"  the  earlier  part  of  which  appeared 
to  have  been  compiled  in  the  year  1640.  It  also  appeared  that  in  the  office,  another 
calendar  was  kept,  called  the  Short  Calendar ;  and  it  was  shewn  that  the  practice  had 
been  to  enter  upon  the  Long  Calendar  such  acts  as  were  passed,  numbered  in  succession, 
SB  soon  as  they  received  the  Royal  Assent,  but  not  before.  The  Long  Calendar  was 
objected  to  on  the  part  of  the  defendant,  upon  the  ground  that  it  did  not  appear  by 
authority  it  nad  been  compiled ;  and  that  uie  entxies  therein  were  not  con- 
temporaneous with  the  passing  of  the  statutes.  The  document  was  however  admitted. 
It  ^^eared  from  it  that  in  the  2  &  3  Edw.  6,  six^  acts  were  passed ;  and  it  contained 
the  title  of  tai  act  "for  disgavelling  lands  in  Kent;"  which  act  was  numbered  40. 
The  roll  of  that  session  contained  only  fifty-four  acts ;  and  No.  40  was  not  among 
tiem,  though  Not.  39  and  41  were.  It  was  further  proved,  that  in  the  journals  (rt 
tiie  House  of  Commons  of  the  session  2  &  3  Edw.  6,  were  the  following  entries ;  "  2l8t 
Feb.  1548.  A  bill  for  gavelkind  lands  in  Kent ; "  "  25th  Feb.  Bill  for  gavelkind ; " 
which  last  entry  was  repeated  under  the  date  of  the  26th,  with  the  letter  J.  in  ike 
maivin,  which  was  said  to  denote  the  third  reading  of  the  bill 

It  was  then  proposed  to  put  in  some  extoacts  from  the  printed  journals  of  the 
Hoase  of  Lords,  of  the  session  in  question ;  but  this  evidence  was  objected  to  on  the 
put  d  the  defendmt)  and  rejected  by  his  lordship,  as  it  appeared  that  1^6  original 
joamals  of  that  time  were  in  manuscript^  and  that  such  journals  were  in  [286] 
•xirtence  (or  at  least  were  not  shewn  not  to  be  so),  and  also  that  the  inquiry  after 
diem  had  not  been  made  of  the  officer  having  charge  of  them,  who  was  not  called. 

The  secondary  evidence  tendered  of  the  act  in  question  was,  first,  an  examined  ooi^ 
of  a  record  in  the  cause  of  JViseman  v.  Cotton  (reported  1  Lev.  79,  Hardr.  325  ;  Sir  T. 
Haym.  59,  76;  1  Keb.  288,  372,  492,  505;  1  Sid.  77,  135),  in  Hilary  term,  13  &  14 
Car.  2,  which  was  kept  among  the  records  of  the  court  of  King's  Bench,  under  the 
charge  and  superintendence  of  the  Master  of  the  Rolls,  by  authority  of  the  act  of  the 
1  &  2  Viet  c  94.  This  record  contained  a  special  verdict,  finding  that  in  the  2  Edw.  6, 
as  act  was  passed  (which  was  set  out  in  heso  verba)  for  the  purpose  of  disgavelling  tike 
lands  of  several  parties,  including  "  William  Twisenden ; "  but  no  judgment  (6)  was  set 
farUi  upon  this  record  (c). 

CiSBl  On  the  part  of  the  defendant  it  was  objected,  that  this  record  was  not 
idiiuasible  against  her,  being  res  inter  alios  acta ;  and  also  that  it  was  incomplete,  as  it 

(i)  As  to  judgment  in  cases  of  feigned  issues,  vide  iSnooE;  v.  MaUodtf  ante,  280 
(c)  Which  oontuned  as  follows,  the  original  being  in  Latin,  except  the  recital  of 
the  disgavelling  act,  which  was  in  English.    "  Roll.  476. 

"Pleas,  before  our  Lord  the  King  at  Westminster,  of  the  term  of  St.  Hilair,  in 
the  tiiirteenth  and  foorteentii  years  of  l^e  r«gn  of  our  Lord  Charles  the  Seooad,  by 
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contained  no  judgment,  but  only  the  finding  of  the  jury.    1  Stark.  £r.  398, 


2d 

On  the  part  of  the  plaintiff  it  was  urged,  that  the  re-£288]-cord  was  admissihle  as 

such,  or  at  least  that  it  was  so  as  containing  a  copy  of  the  lost  act,  which  was  free 

the  grace  of  God  of  £kigland,  Scotland,  France,  and  Ireland,  king,  defender  of  A« 
faith,  WitoesB,  Bobert  Fosteb. 

Robert  Bolix 

"As  yet  of  the  term  of  St  Hilary.  Witness,  E.  Fosrm. 

"  Kent  (to  wit) :  Be  it  remembered,  that,  on  Thursday  next  after  the  octave  <A 
St.  Hilary  in  this  same  term,  before  the  Lord  the  King  at  Westminster,  came  Balph 
Wiseman,  gentleman,  by  William  Liresay,  his  attorney,  and  brought  here  into  uw 
court  of  the  said  Loid  the  Kin^  then  here,  his  certain  biQ  agauist  John  Cotton,  kni^ 
and  baronet)  in  the  custody  of  the  marshal^  of  a  jdea  of  trespass  upon  the  case ; 
and  there  are  pledges  of  prosecution,  to  wit,  John  Doe  and  Richanl  Roe. 

"Which  bill  followeth  in  these  words:  to  wit,  Kent,  to  wit,  Ralph  Wisemau, 
gentleman,  complains  of  John  Ck>tton,  knight  and  baronet,  being  in  the  custody  of  the 
marshal,  &c.,  for  this,  to  wit ;  that  whereas,  on  the  first  day  of  June,  in  the  13th  yew 
of  the  reign  of  the  Lord  Charles  the  Second,  now  King  of  England,  &c.  at  Faniii^niam 
in  the  county  aforesaid,  a  certain  discourse  was  had  and  moved  between  the  said  Balph 
and  John,  of  and  concerning  the  manor  of  Famingham,  in  the  county  of  Rent,  aod  (rf 
uid  concerning  divers  lands  and  tenements  in  Farniugham  and  elsewhere,  in  the  oountjr 
of  Kent^  devised  to  t^e  said  John  by  Anthony  Roper,  knight,  tiben  deceased,  as  ue 
said  John  then  asserted :  and  Uiereupon  the  said  Buph  affirmed  tiiat  the  said  manor 
of  Famingham,  and  the  said  huids  in  Famingham  and  elsewheroi  in  the  said  ooQotj 
of  Kent,  whereof  the  said  Anthony  Roper  died  seised,  at  the  time  of  the  death  of  the 
said  Anthony  Roper  were  not  devisable  by  the  custom  of  Kent :  upon  which  i^e  said 
John,  afterwards,  to  wit,  on  the  said  Ist  day  of  June  in  the  thirteenth  year  afwesaid, 
at  Famingham  aforesaid,  in  consideration  that  the  said  Ralph,  at  the  specif  instaooe 
and  request  of  the  said  John,  had  piud  to  the  same  John  i2d.  of  lawful  mooey  of 
England,  undertook  and  to  the  same  Ralph  then  and  there  faithfully  promised,  that 
if  the  said  manor  of  Fmiingham,  and  the  lands  in  Famingham  and  elsewhere,  in  the 
county  of  Kent,  whereof  the  said  Anthony  Roper  died  seised,  at  the  time  of  death 
of  the  said  Anthony  Roper,  were  not  devisable  by  the  custom  of  Kent,  then  he  the 
said  John,  408.  of  lawful  money  of  England  to  the  same  Ralph,  when  he  thereto  aftw- 
mada  should  be  requested,  well  and  feuthfully  would  pay  and  content ;  and  die  note 
Ralph  in  fact  saith,  that,  although  the  said  manor  of  Farninghun,  and  laads  in  f^nm^ 
ham  and  elsewhere,  in  the  county  of  Kent,  whereof  the  said  Antony  Roper  dim 
seised,  at  the  time  of  the  death  of  the  said  Anthony  were  not  devisable  by  the  caton 
of  Kent  aforesaid ;  nevertheless  the  said  John,  his  promise  and  undertaking  af(»esaid 
not  regarding,  but  contriving  and  fraudulently  Intending  the  said  Ralph  in  this  bdialf 
craftily  and  subtilly  to  deceive  and  defraud,  the  said  4C^.  to  the  said  Ralph  bath  not 
yet  paid ;  although  to  do  this  the  said  John  by  the  aforesaid  Rdbfih  afterwuds,  to  wit, 
on  the  Ist  day  of  August,  in  the  thirteenth  year  aforesaid,  at  famingham  aforesaid, 
was  requested ;  but  he  to  pay  him  hath  hitherto  wholly  refused  and  still  refnaes; 
whereby  the  same  Ralph  sait^  t^t  he  is  injured,  and  hath  damage  to  the  valne  of  GL, 
and  thereof  he  brii^  suit,  &o. 

"  And  the  mid  John,  by  John  Hawkins,  his  attorney,  comes  and  defmds  the  f<ine 
and  injury,  when,  &&,  and  suth  t^t  the  said  Ralpin,  his  action  aforesaid  themf 
ujainst  hirn,  ought  not  to  have  or  maintain ;  because  he  saith  that  the  aaid  max  d 
famingham  and  lands  in  Famingham  and  elsewhere,  in  the  county  of  Kent,  wherecf 
the  said  Anthony  Roper  died  seised,  at  the  time  of  the  death  of  the  said  Anthonf 
were  devisable  by  the  custom  of  Kent ;  and  this  he  is  ready  to  verify,  wherefore  he 
prays  judgment  if  the  said  Ralph,  his  aforesaid  action  thereof  against  him  oof  ^t  to 
have  or  maintain,  &c. 

"  And  the  said  Ralph  saith,  that  he  by  any  thing  by  the  said  John  above  in  pleadi^ 
alleged,  from  having  his  action  afwesaid  thereof  against  him  ought  not  to  be  preduM 
because  he  saith  that  the  manor  of  Famingham  and  lands  in  Famingham  and  elaevbrn 
in  tJie  county  of  Kent,  whereof  the  said  Anthony  Roper  died  seised,  at  the  time  of  tn 
death  of  tiie  said  Antibiony  were  not  devisable  by  tiie  cusUhu  cS.  Kent,  a«  the  9» 


Digitized  by 


Google 


IMiV.ft0.m  DOE  V.  LADY  BRYDOE8  903 

frool  suspicion,  and  authenticated  by  the  verdict  of  a  jury  [2891  and  Freeman  v. 
PhiUfpg  <4  M.  &  S.  486),  and  JBnUen  v.  Michel  (2  Pri.  399,  4  Dow.  297),  were 
reliea  apon. 

Tlbe  reooid  in  question  was  admitted  by  Mb  lordship. 

Balph  by  his  declaration  aforesaid  above  haf^  alleged ;  and  this  he  prays  may  be 
inquired  of  by  the  countty.    And  the  said  John  thereof  likewise,  &o. 

"  Therefore,  let  come  thereon  a  jury  before  the  Lord  the  King,  at  Westminster,  on 
Wednesday  next  after  eighteen  days  of  Easter,  and  who  neither,  &c.,  and  to  recognise, 
Ac,  because  as  well,  &c. ;  the  same  day  is  given  to  the  parties  aforesaid,  there,  &c. 
At  which  day,  before  the  lord  the  king  at  Westminster,  came  the  parties  aforesaid  by 
Aeir  attorneys  aforesaid ;  and  the  sheriff  returned  the  writ  aforesaid,  in  all  things 
snred  and  executed,  together  with  the  panel  of  the  names  of  the  jurors  of  whom  none, 
Sx.  Therefore  it  was  commanded  to  the  sheriff  that  he  should  distrain  the  jurors 
afwesaid,  by  all  their  lands,  &c  ;  and  that  of  the  issues,  &a,  so  that  he  should  have 
their  bodies  before  the  Lord  the  King  at  Westminster  on  Tuesday  next  after  five  weeks 
of  Easter,  to  make  a  jury  aforesaid  between  the  parties  aforesaid,  of  the  plea  aforesaid. 
The  same  day  is  given  to  the  parties  irforeaaid,  there,  &c. 

"At  which  day  before  the  Lord  the  King  at  Westminster,  came  the  parties  aforesaid 
by  their  attorneys  aforesaid.  And  the  jurors  of  that  jury  being  called  likewise  came, 
vho  to  speak  the  truth  of  the  premises  having  been  elected,  tried,  and  sworn,  say  upon 
their  oath,  that  in  the  parliament  of  Lord  £^ward  the  Sixth,  late  King  of  England, 
ti  Westminster,  in  the  county  of  Middlesex,  on  the  4th  day  of  November,  in  the 
second  year  of  his  reign,  held  and  published  by  prorogation,  it  is  (amongst  other 
Uiings)  enacted,  ordatn^,  and  established  by  the  authority  of  the  same  parliament,  in 
these  words  following ;  that  is  to  say,  '  The  King  our  Soverei^e  Lord,  for  diverse 
eouideracicHis,  his  M&^eatie  mooveing,  by  the  authorise  of  this  his  High  Court  of 
Hriiunent,  enacteth,  ordaineth,  and  establisheth,  that  as  well  of  the  lordshipps, 
insDDOrB,  lands,  tenements,  woods,  pastures,  rente,  services,  revercd&s,  remainders, 
idrowBons,  and  all  other  hereditaments  sett,  lying,  and  being  within  the  county  of 
Kmt,  of  the  which  Sir  Thomas  Cheyney,  Knight  of  the  Most  Honorable  Order  of  the 
Gsrter ;  Sir  Anthony  Santleger,  Knight  of  the  Order ;  Sir  Robert  Southwell,  Knight ; 
Sir  John  Baker,  Knight,  Chancellor  of  the  Tenthes  ;  Sir  Edward  Wootton,  Knight ; 
Sir  fioger  Chomeley,  Knight,  Chiefe  Baron  of  the  King's  Majesties  Exchequer ;  Sir 
Thomas  Moyte,  Knight ;  Sir  John  Gate,  Knight ;  Sir  James  Hales,  Knight,  SerjcMit^ 
atlsw;  Sir  Walter  Hendle,  Knight;  Sir  George  Harper,  Knight;  Sir  Edmund 
Walaingehame,  Knight ;  Sir  Henry  Isley,  Knight ;  Sir  John  Gi^Tford,  Knight ;  Sir 
Humfrey  Style,  Knight ;  Sir  George  Blage,  Knight ;  Sir  Thomas  Kempe,  Knight ;  Sir 
Uartiii  Bowes,  Knight ;  William  fioper.  Esquire ;  Thomas  Culpepper,  of  B^ebury, 
Esquire ;  Thomas  Wilford,  Thonws  Harlackenden,  Reynold  Pakiuun,  John  Cimiepper 
of  Ayledord,  William  Twisenden,  Thomas  Darrell  of  Scotney,  Robert  Rudston,  Thomas 
Koherts,  Herbert  Finch,  William  Culpepper,  Stephen  Darrell,  Richard  Covert,  John 
Mayne,  Thomas  Watton,  John  Tuston,  Xpofer  Blower,  Walter  Mayne,  Thomas  Harman, 
Thomas  White,  Thomas  Lovelace,  Esquires ;  Thomas  Hendle,  Gent. ;  Thomas  Cul- 
pepper, Gent,  Sonne  and  heire  apparent  of  the  said  John  Culpepper,  Peter  Hayman, 
«nd  Thomas  Argall,  Gent ;  or  any  of  them,  is  or  be  seised  to  his  or  theire  use  or  uses 
in  fefrsimple  or  in  fee  tayle,  the  which  bee  nowe  of  the  tenure  or  nature  of  gaviU 
^^e,  ukL  heretofore  have  beene  departed,  or  bee  departable,  betweene  heires  males 
^  the  oustome  of  gaviUdnd,  shall  from  henceforth  bee  clearly  changed  from  the  said 
eutome  and  nature  of  gavelkind,  and  in  noewise  hereafter  be  departed  or  departible 
»f  the  said  custome,  tenure,  and  nature  of  gavelkind  betweene  heires  males ;  Uit  shall 
m>m  henceforth  be,  to  all  intents,  conatnicofies,  and  putposes  as  landes  att  the  comon 
we  of  Uiis  realme,  and  in  such  mannw  and  forme  as  if  the  said  lordshipps,  mannors, 
■uds,  tenements,  and  other  hereditaments  had  never  beene  of  the  said  nature  of 
gsvilbind ;  any  usage  or  custome  in  the  said  county  of  Kent,  heretofore  had,  accepted, 
or  used  to  the  contrary  notwithstanding ;  savinge  always  and  reserving  to  all  and 
every  son  and  sons,  and  bodyes  politique  and  corporate,  and  to  theire  heirs,  assignee, 
*Dd  miccesaors,  and  to  every  of  them,  other  than  the  said  Sir  Thomas  Cheyney,  Knight, 
<^  &C.  (setting  out  the  former  names,  including  that  of  William  Twisendon),  or  any 
oi  them,  and  to  every  oi  them,  a^nst  any  oUier  of  them,  all  such  rights  title,  interest, 
^  poBseasioD,  reversion,  remainder,  increase,  condicOus,  leases,  fees,  offices,  i-ents. 
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[290]  On  behalf  of  the  plaintiff  it  was  next  proposed  to  put  iu  evideooe  a  doeo- 
ment,  purporting  to  be  a  copy  of  the  same  act,  which  came  from  the  custody  ci  a 
Mr.  Milner,  the  proprietor  of  an  estate  called  Preston  Hall,  in  the  county  (rf  Kent, 
and  lord  of  the  manor  of  Preston,  in  the  same  county.  This  document,  which  waa 
proved  to  be  in  the  handwriting  of  the  time  of  Queen  Elizabeth  or  King  James  ww 
found  among  the  munimeuts  ox  title  in  the  possession  of  Mr.  Milner,  in  whoee  ^nufy 
the  manOT  Frraton  had  been  for  about  a  centuiy.  For  the  purpose  of  otmnectiiig 
some  of  the  lands  m6n-|j29U-tioned  in  this  copy  of  the  act,  with  those  held  by  the 
Milner  family,  the  counsel  tor  the  plaintiff  put  in  an  indenture,  dated  the  mh  d 
November,  3  &  4  Phil.  &  Ma.,  purporting  to  m  a  confirmation  of  the  estate  oi  Thomai 
Culpepper,  (suggested  to  be  the  person  mentioned  in  the  copy  of  the  act)  as  die  son 
and  heir  of  Jo^  Culpepper  of  Aylesford,)  by  Sir  Thomas  Fop^  thwdn  described  as 

annuities,  commons,  and  all  other  comodities  and  hereditaments  whatsoever  they  or 
any  of  them  might,  could,  or  ought  to,  have  had,  before  the  makinge  of  this  act,  or  to 
or  in  any  of  the  said  lordshippa,  mannors,  landosj  toiements,  woods,  pastorae,  rents, 
Bervices,  remaiadere,  advowaons,  and  other  the  premisses,  as  if  tJiis  present  act  had 
never  beene  had  or  made.'   As  by  the  act  aforesaid,  amongst  other  things,  araMtaretit 
And  the  jurors  aforesaid  further  upon  their  oatJi  say,  that  the  said  Henry  udey,  in 
the  aforesaid  act  of  parliament  named,  at  the  fame  of  tiie  enactment  of  the  act  of 
parliament  aforesaid,  was  seised,  in  his  demesne  as  of  fee-simple,  of  the  afocesiid 
manor  of  Famingham  and  other  lands  in  the  declaration  aforesaid  mentaoned ;  and 
that  the  aforesaid  manor  and  tenements,  at  the  time  of  the  enactment  of  the  afin^esaid 
act  of  parliament,  were  of  the  nature  and  tenure  of  gavelkind,  and  were,  befort, 
departed  and  depeotible  between  the  heirs  male  by  the  custom  of  gavelkind  ;  and  that 
all  lands  in  the  county  of  Kent  of  the  nature  of  gavelkind  were  devisable  by  custom : 
and  the  jurors  aforesaid  further  upon  their  oath  say,  that  the  manor  of  Faraingfaun 
and  other  the  lands  and  tenements  in  the  declaration  aforesaid  mentioned,  aftarwdt, 
b^  mesne  oonvejwices,  came  to  the  aforesaid  Anthony  Boper,  Knight^  in  die  dedan- 
laon  aforesaid  named,  and  that  the  said  Anthony  Roper,  Knight,  was  seised  of  the 
said  manor  and  lands  in  t^e  declaration  aforesaid  mentioned,  in  his  demesne  aa  of  fea- 
umple ;  and  that  the  said  Andiony  Boper,  En^ht)  afterwards,  to  wit,  the  20th  day 
of  January,  in  the  seventeenth  year  of  tiie  reign     Lord  Charles  the  Firat,  late  Kbu 
of  England,  &c.,  at  Famingham  aforesaid,  of  such  estate  in  the  aforesaid  manor  and 
lands  in  the  declaration  aforesaid  mentioned,  as  aforesaid,  died  seised.    And  if  upon 
the  whole  matter  aforesaid,  by  the  jurors  aforesaid,  in  form  aforesaid  found,  it  shall 
appear  to  the  court  of  the  Lord  the  King  here  before  the  King  himself  that  tie  afwe- 
said  manor  of  Famingham  and  lands  in  Famingham,  and  elsewhere  in  the  county  ot 
Kent,  whereof  the  said  Anthony  Koper,  Knight,  died  seised,  at  the  tdme  of  the  deitb 
of  the  said  Anthony,  were  not  devisable  by  the  custom  of  Kent,  then  the  same  junn 
say  upon  their  oath  aforesaid,  that  the  aforesaid  manor  of  Fwuingham  and  lands 
in  Famingham  and  elsewhere  in  the  county  of  Kent^  in  the  decl^tion  afOTesaid 
mentdonect^  whereof  die  said  Anthony  Boper,  Knight,  died  seised,  at  the  time  of  ths 
death  of  tjie  said  Anthony,  were  not  devisable  by  die  custom  o!  Kent,  as  the  said 
Balph  above  against  the  said  John  Cotton  hath  declared :  said  they  assess  the  damagei 
of  the  same  Balph,  on  occasion  of  the  premises  in  the  declaration  aforesaid  mentioiwd, 
beyond  his  costs  and  charges  by  him  about  his  suit  in  this  behalf  expended,  40ii 
and  for  those  costs  and  charges  at  408.    And  if  upon  the  whole  matter  aforesaid, 
the  jurors  aforesaid,  in  form  aforesaid,  found,  it  shall  appear  to  the  court  here  bdbm 
the  King  himself  that  the  manor  of  Famingham  and  lands  in  Famingham  and  ehe- 
where  in  the  county  of  Kent,  in  the  declaration  i^oresaid  mentioned,  whereof  the  said 
Anthony  Roper  died  seised,  at  the  time  of  the  death  of  the  said  Antiiony,  wen 
devisable  by  the  custom  of  Kent,  then  the  same  jurors  say  upon  their  oatii  aforasiidi 
diat  the  aforesaid  manor  of  Famingham  and  Umds  io  Farnuwham  and  ebewhsie  n 
the  county  of  Kent,  in  the  declaration  foresaid  mentioned,  wherecrf  the  said  AnthoiV 
Boper  died  seised,  at  the  time  of  t^e  death  of  the  aaid  Andiony,  were  devisable 
the  custom  of  Kent,  as  the  said  John  Cotton  above  in  pleading  hath  alleged  And 
because  the  court  of  the  Lord  the  King  here,  of  rendering  their  judgment  of  and 
upon  the  premises,  is  not  as  yet  advised,  a  day  thereon  is  given  to  the  parties  afuitnid 
to  appear  before  the  Lord  the  King  at  Westminster  imto  tJie  .  .  .  day  next  aff 
...  to  hear  their  judgment  thereof ;  because  the  court  here  thereof  is  not,  Ae." 
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ford  of  the  manor  of  Dytton,  Brampton,  and  Syfi9aton ;  and  also  the  court-rolls  of  the 
manor  of  Preston,  from  which  it  appeared  that  one  Thomas  Culpepper,  or  Coldpepper, 
im  lord  of  that  manor  in  1684. 

On  the  part  of  the  defendant,  this  copy  of  the  act  was  objected  to,  on  the  ground 
that  there  was  no  evidence  to  connect  the  manor  of  Preston  with  any  of  the  lands 
mentioQed  in  the  disgavelUng  act 

His  lordship,  however,  being  of  opinion  that  there  was  some  evidence  upon  the 
nbject,  admitted  the  copy,  which  was  in  the  same  terms  as  that  set  out  in  the  record 
in  Fumum  v.  Cotton. 

Another  copy  of  the  act  was  then  tendered  on  behalf  of  the  plaintiff,  which  was 
prodcced  from  among  the  muniments  of  title  of  Sir  Edward  Filmer,  the  lord  of  the 
muior  of  Tremworth,  in  the  county  of  Kent.  For  the  purpose  of  connecting  this 
manor  with  the  lands  disgavelled  by  the  act  in  question,  an  inquisitio  post  mortem 
of  Reginald  Kemp  was  produced,  dated  the  30th  October,  10  Jac.  1,  which  stated 
Ranald  to  hare  been  the  son  of  Sir  Thomas  Kemp  (one  of  the  names  in  the  act) ; 
sod  that  he,  at  the  time  of  his  death,  was  seised,  in  his  demesne  as  of  fee,  of  the  manor 
rf  Tremworth  ;  which  manor  was  proved  to  have  been  in  the  Filmer  family  from  the 
year  1648.  This  copy  of  the  act  purported  to  have  been  examined  with  the  original, 
at  the  office  of  Mr.  Scobell,  by  Henry  Smith,  clerk  in  parliament ;  and  it  was  {Hvved 
that  the  handwriting  of  the  document  was  in  the  character  of  the  time  of  the 
Commonwealth. 

ra923  document  was  objected  to  upon  the  same  ground  as  that  ui^ed  against 
Ute  Preston  Hall  copy.  It  was  admitted  by  his  lordship,  and  was  in  the  same  terms 
as  the  act  set  out  in  the  record  of  Wiseman  v.  Cotton. 

On  thepart  of  the  plaintiff,  a  book  was  also  tendered,  containing  a  similar  copy  of 
the  act  This  book  came  from  the  custody  of  a  party,  who  stated  that  it  had  been 
given  to  him  in  1829  by  a  person  who  did  not  appear  to  be  in  any  way  connected 
with  the  Twy«ien  family :  but  it  contained  several  entries  in  the  handwriting  of 
a  Sir  Roger  Twysden  (who  was  suggested  to  be  the  great  grandson  of  the  Wiluam 
Twiaden  w  Twisenden  mentioned  in  the  act).  His  lordship,  however,  having  expressed 
■ome  doubt  as  to  the  admissibility  of  this  book,  it  was  withdrawn, 

A  considerable  body  of  doonmentary  evidence  was  thai  adduced  on  the  part  of  the 
jdaintaff,  for  the  purpose  of  identifying  the  property  affected  by  the  disgavelling  act 
as  belonging  to  William  Twisden  or  Twisenden,  with  the  premises,  the  possession  of 
irhich,  the  present  action  was  brought  to  recover.  Many  portions  of  this  evidence 
were  objected  to  at  the  trial;  and  several  of  the  objections  were  renewed  in  the 
course  of  the  subsequent  application  for  a  new  trial ;  but  as  the  judgment  of  the 
court  proceeded  solely  upon  the  question  as  to  the  admissibility  of  the  secondary 
evidence  of  the  disgavelling  act,  it  appeared  to  be  unnecessary  to  set  out  more  of  the 
evidence  than  is  above  stated.  Lord  Denman  C.  J.  told  the  jury  that  the  main 
questions  for  them  to  decide  were,  first,  whether  the  alleged  disgavelling  act,  of  the 
2  &  3  Edw.  6  had,  in  fact,  passed ;  and  secondly,  whether  the  lands  in  question  were 
part  of  the  lands  affected  thereby. 

The  jury  returned  a  verdict  for  the  plaintiff. 

Bompas  Serjt.  in  last  Easter  term  obtained  a  rule  nisi  for  a  new  trial,  upon  the 
grounds  of  misdirection,  [293]  that  evidence  had  been  improperly  received  (especially 
as  re^uded  the  disgavelling  act),  and  that  the  verdict  was  against  the  evidence  (a). 

Sir  T.  Wilde  and  Channell  oerjts.  (with  whom  was  Peacock)  in  Trinity  term  (June 
5th  and  10th)  shewed  cause. 

first  as  to  the  evidence  of  the  disgavelling  act  having  passed.  The  calendar 
produced  was  sufficient  for  that  piupoae.  The  objection  against  it  was,  that  it  appeared 
to  have  been  compiled  in  the  time  of  Charles  I.  and  not  at  the  time  when  the  act  in 
question  was  passed ;  but  that  is  no  valid  objection.  The  list  of  the  rolls  was  made 
for  the  convenience  of  reference ;  and  it  must  be  assumed,  from  its  adoption  and  use, 
tiiBt  it  was  made  by  the  authority  of  the  House  of  Lords,  and  that  the  party  entrusted 
vith  the  task  of  preparing  it,  performed  his  duty  properly.  Whether  it  was  copied 
from  a  previous  book,  or  was  n^e  by  a  party  upon  examination  of  the  rolls,  cannot 

{«)  The  arguments  are  only  reported  upon  the  questions  whether  the  disgavelling 
act  of  2  &  3  Edw.  6  had  passed,  and  as  to  the  admissibility  of  the  secondary  evidence 
of  that  act    Vide  supra,  p.  292. 

a  p.  xu.— 29*  ^  T 
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now  be  ascertained ;  but^  either  way,  its  correctness  sufficiently  appears  from  its  geosnl 
conformity  with  tiie  existing  rolls.  This  is  not  like  t^e  oaae  of  a  deed,  which  pirtM 
must  preserve  at  their  own  peril  The  document  in  c^uestaoa  was  intraded  m 
public  use,  and  iha  present  puties  had  no  control  over  it  [Maule  J.  You  potitis 
one  of  that  class  of  cases  where  entries  made  by  a  deceased  person,  in  the  coons  of 
his  business,  are  receivable.]  Exactly  so.  And  it  was  not  offered  as  evidence  for  the 
jury,  but  for  the  judge,  in  order  that  he  might  ascertain  whether  secondary  evideoee 
of  the  act  was  admissible.  [Maule  J.  It  would  be  evidence,  not  only  to  the  jod^ 
[2941  for  that  purpose,  but  also  to  the  jury,  as  to  the  existence,  and  the  subject,  of 
the  lost  act.]  At  the  time  the  act  in  question  passed,  it  appears  that  puWc  and 
private  acts  were  kept  together  in  the  same  bundle  (a). 

Secondly,  the  documents  put  in  were  properly  received  as  secondary  evidence  cf 
the  contents  of  the  disgavellin^  act.  The  copy  of  the  record  in  Wiseman  v.  Cctlot 
was  objected  to  as  being  res  inter  alios  acta.  But  it  was  not  offered  as  a  record 
binding  the  present  parties ;  it  was  put  in  merely  as  evidence  (rf  the  contents  <A  Uu 
lost  act ;  which  contents  ma^  be  looked  at  without  reference  to  the  findii^  of  the 
jury ;  and  it  was  the  best  evidence  that  could  be  given.  Suppose  the  lost  act  had  been 
a  public  one.  ^Maule  J.  That  perhaps  would  not  have  been  the  subject  of  evidoDoe.] 
The  judges,  it  is  said,  would  be  bound  to  know  its  contents  (b).  But  if  it  was  tost^ 
how  would  they  obtain  that  knowledge  1  Might  they  not  obtain  it  from  a  capj 
transcribed  in  a  county  history,  or  in  a  book  preserved  in  the  British  Museum  1  And 
there  can  be  £295]  no  essential  difference  in  this  respect  between  a  puUic  and  • 
private  act,  the  paiiies  having  no  more  control  over  the  one  than  the  oUier.  Tbe 
present  case  is  the  same  as  that  where  the  loss  of  any  other  record  has  occoired.  lo 

(a)  It  was  stated  that  it  appeared  trom  the  calendar  in  question}  that  the  title  d 
the  act  Na  39  of  that  year,  was,  "  An  act  for  tlie  abstinence  from  flesh  in  Lent;' 
and  of  No.  41,  "An  act  for  restitution  of  Sir  Gleorge  Darcy."  In  the  course  at  the 
argument  Tindid  C.  J.  referred  to  Ruffhead's  Statutes  (vol.  2),  where  the  fomw  d 

these  acta  is  printed  as  cap.  19,  among  the  public  acts  of  the  2  &  3  Edw.  6;  and  is 
the  table  of  the  titles  of  the  statutes  affixed  at  the  commencement  of  the  same  volunu^ 
the  title  of  the  latter  act  appears  as  No.  2,  amoug  the  private  acts  of  the  same  yeu, 
the  title  of  No,  1  being  "  An  act  concerning  gavelkind  in  Kent."  It  may  be  renuu^ed, 
that  in  Ruffhead's  Statutes,  A.D.  1666  (9  Eliz.^  the  statute  31  Hen.  8,  c  3  {tit 
Gustomes  and  Usages,  p.  120  a.,  reprinted  in  Kuffhead  under  the  title,  "An  act 
changing  the  custom  of  gavelkind,")  is  given  at  length,  the  object  of  which  is  exactl; 
similar  to  that  the  act  in  question,  as  set  out  in  Wisennm  v.  Catkm^  except  thst  it 
relates  to  the  manners,  &c.  of  other  person  namely,  Th(HuaB  Loid  Cromwdi  ind 
thirty-four  others. 

(p)  "Every  subject  is  presumed  to  know  them;  but  the  printed  statutes  in 
allowed  to  be  evidence,  because  they  are  tjie  hints  of  that  which  is  supposed  to  be 
lodged  in  every  man's  mind  already.  2  Salk.  566,  Keb.  2,  Jenk.  Cent.  280^  pL  fi, 
Hale's  Hist,  of  the  Com.  Law.  15,  16,  Styl.  462,  Stra.  446,  3  Read.  Stat  Lav,  90^ 
10  Mod.  126."  Gilb.  Ev.  p.  9,  6th  ed.  It  is  afterwai^s  added,  "In  prirate  arts  d 
parliament  the  printed  statute  book  is  not  evidence,  though  reiduced  into  the  sum 
volume  with  the  general  statutes,  but  the  party  ought  to  have  a  copy  compared  witk 
the  parliament  tml ;  for  private  statutes  do  not  concern  the  kingdom  in  general ;  and 
therefore  no  man  is  understood  to  be  possessed  of  them,  as  they  are  of  those  gtawnl 
laws  which  are  set  up  as  the  regulation  of  their  own  actions,  and  consequently  Ae 
private  statutes  are  no  intimation  of  what  is  already  known,  but  Uiey  are  the  nik* 
imd  d^rees  that  rel^  to  the  {Hivate  fortune  of  this  or  that  jHuticular  man,  whid  so 
one  elM  is  under  any  obli^tion  to  understand  or  take  notice  of,  and  tiierefme  tkip 
ought  to  be  proved  with  me  same  punctuality  as  the  copies  kA  aU  other  reonda,  fix' 
they  are  not  considered  as  already  lodged  in  the  minds  of  tbe  people.  Citing  Tr.  pK 
pais,  232.  Qu»re,  for  it  seems  the  better  opinion,  that  the  of  private  aeti) 
allowed  to  be  evidence,  ought  to  be  under  the  great  seal  10  Mod.  126,  Dy.  23% 
3E.  S.  L.  91." 

The  learned  editor  (Mr.  Sedgwick)  adds  iu  a  note,  "  However,  a  private  a(A  of 
parliament  in  print  that  concerns  a  whole  county,  as  the  act  of  Bedfwd  Levels,  fsr 
rebuilding  Tiverton,  &c.,  may  be  given  in  evidmce  without  comparing  it  with 
record."   ating  L.  N.  P.  226  b. 
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QUberton  Evideooe  (ptge  18,  6th  ed.)  it  is  hud  down,  "where  a  recoi'd  u  Ipst^  a  copy 
U  a  may  be  read  withont  swearins  a  true  copy ;  for  the  record  is  in  the  ciutod^  of 
the  law,  and  not  of  the  party ;  and  therefore,  if  lost,  there  ought  to  be  uo  injury 
vising  to  the  party's  private  right ;  and  consequently,  if  it  be  1obI>  the  oopy  must  be 
admitted  without  swearing  any  examination  concerning  it,  since  there  is  nothing 
with  which  the  copy  can  be  compared ;  and  therefore  it  must  be  presumed  true,  without 
exaimD-[296}-atiou  (a).    But  in  such  cases  as  these,  the  instruments  must  be  according 
to  tbe  rules  required  by  the  civil  law  ;  they  must  be  vetustate  temporis  aut  judioiarifk 
cognitione,  rooorata  (citing  Carviu.  Dig.  292,  Mod.  117).     Aud  this  passage  is 
incorporated  in  Bacon's  Abridgment,  tit  Evidence  (F.)  (vol.  ii.  p.  611,  5th  and  6th 
editions.   Vol  iii.  p.  251,  7th  ed.)>  and  Bull.  N.  P.  228.   In  Style's  Prac.  Keg.  (page 
639X  it  is  Bud,  "  the  judges  cannot  judge  of  a  record  given  in  evidence,  if  the  record 
be  not  sub  pede  sigiUi ;  that  is,  exemplified  under  seal    But  a  jury  may  find  a  record, 
ildiough  it  oe  not  so,  if  they  have  a  true  copy  [H^ved  to  them,  or  other  matter  given 
is  evidence  sufficient  to  induce  them  to  believe  that  there  was  such  a  record.  Pasoh. 
23  Cat.  K  K.    For  the  judges  are  to  judge  only  de  existentibus  et  appareutibus ;  but 
the  jiuy  are  induced  in  their  consciences  by  things  given  in  evidence,  which  are  but 
probable,  lor  the  most  part;  and,  accordingly,  they  give  their  verdict."    And  in 
Finch's  Law  (page  185),  it  is  laid  down,  "  the  jury  may,  of  themselves,  find  matters  of 
record  if  they  wUl,  although  they  are  not  given  in  evidence."   That  must  mean, 
although  the  record  itself  be  not  given  in  evidence.    The  same  rule  is  laid  down  in 
Newit  V.  lark  (Flowd.  411,  3d  except).   In  the  case  of  a  lost  public  document,  the 
ordinary  rules  of  evidence  are  much  relaxed.    Papers  have  been  allowed  to  be  read 
in  evidoice  to  {Hiove  the  contente  of  other  doouments,  without  any  proctf  that  suoh 
documents  had  been  compared  with  them,  or  had  even  ever  had  existence,  provided 
the  papers  were  connected  with  the  property  of  the  party  in  whose  custody  they  were 
found,  it  being  assumed  in  such  a  case  that  it  was  important  to  the  party  to  preserve 
them.   In  Bvl-[7S^\mi  v.  Midiel  (2  Price,  399,  4  Dow,  297),  which  was  a  trial  for 
lathes,  one  of  the  questions  as  to  the  admissibility  of  an  old  ledger,  or  chartulary,  of 
tlie  abbey  of  Glastonbury,  turned  upon  the  custody  from  which  the  document  was 
produced.    It  was  brought  from  the  muniment  room  of  the  Marquess  of  Bath,  who, 
dioQgh  not  tiie  owner  of  the  particular  farm  in  respect  of  which  the  suit  was 
instituted,  or  of  any  property  in  the  parish  where  the  farm  was  situated,  was  the 
omer  of  other  estates  formerly  belonging  to  tbe  abbey,  concerning  which  there  were 
memoranda  contained  in  the  document  in  question.   Gibbs  G.  J.  in  giving  judg- 
oent  of       court  below,  which  was  affirmed  by       House  of  Lonls,  said,  "The 
question  is,  whether  this  book  arawared,  from  the  &ictB  attending     to  have  belonged 
to  tbe  abbey  of  Glastonbury.    We  should  recollect  that  such  a  nook  as  this  purports 
to  be,  usually  contains  a  description  of  all  the  estates  of  the  abbey,  and  all  the  trans- 
actions relating  to  them.    When  the  abbey  was  dissolved,  those  estates  went  to  the 
Crown ;  and  the  Crown  afterwards  granted  them  to  different  persons :  the  book, 
when  the  abbey  was  dissolved,  would  go  to  the  officers  of  the  Crown  ;  and  when  the 
Crown  portioned  out  aud  made  over  the  possessions  of  the  abbey  to  other  persons, 
the  book  could  go  only  to  one  of  those  grantees ;  and  the  only  possible  way  of  con- 
Bfloting  it  with  the  abbey  is,  by  shevnng  a  connection  between  the  possessor  and  the 
Cnnm,  asoA.  by  raising  a  probability  that  the  Crown  may  have  handed  over  the  book 
to  the  present  possessor.   Now  such  a  coDuection  was  shewn  in  the  present  case ;  for 
it  appeared  that  the  present  owner  of  tihe  book  is  also  the  ownra*  of  certain  lands 
which  formerly  belonged  to  the  abbey,  and  which,  on  t^e  dissolution  of  the  abbey, 
passed  to  the  Crown,  and  from  the  Crown  afterwards  passed  to  the  present  [298] 
pOBsesBor  \  and  the  probability  is,  that  the  book  attended  the  lands  in  their  passage 
from  the  Crown."   That  document  was  admitted  only  on  the  ground  that  the  abbot 
of  Glastonbury  had  an  interest  to  preserve  an  account  of  the  tithes  which  had  been 
paid  to  the  vicar.    [Cresswell  J.    The  first  step  in  the  assumption  was,  that  the 
custody  of  the  Marquess  of  Bath  was  the  same  as  the  custody  of  the  monastery.]  In 
the  chartulary  in  that  case  there  was  the  recital  of  an  instrument  of  the  existence  of 
which  there  was  no  evidence  but  that  recital.    In  The  Earl  of  Sussex  v.  Temple  (1  Ld. 
Bi^  310),  an  answer  in  Chancery  of  a  former  tenant  for  life,  in  which  there  was 
an  acknowledgment  of  a  deed,  was  admitted  in  evidence.    [Maule  J.    One  of  the 

(a)  Citing  1  Vent.  267,  Style,  Fr.  Beg.  227, 5  Mod.  117. 1  Salk.  286.  Hardrea,  323. 
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defendants  iu  that  cause  claimed  under  the  tenant  for  life.]  But  there  were  other 
defendants  against  whom  the  evidence  was  also  held  to  be  admissible.  [Cresawell  J. 
The  report  of  that  case  is  not  much  to  be  depended  upon.  There  seems  to  have 
been  strange  evidence  admitted  to  prove  priority.  It  is  stated  that  "the  other 
defendants,  who  were  purchasers  under  Anne  (the  tenant  for  life),  objected  that  tfa«y 
had  been  in  possession  twenty  years ;  .  .  .  and  therefore  the  answer  of  Anne,  in 
Chancery,  shall  not  be  read  against  them,  until  the  plaintiff  prove  that  they  derive 
their  title  under  Anne.  But  the  plaintiff  proving  constant  reputation  in  the  countir, 
that  these  lands  belonged  to  Anne,  the  court  permitted  the  answer  of  Anne  to  be 
read  against  them  also,  unless  they  shewed  another  title  from  a  stranger  "  (^vThii 
must  mean  repuation  of  some  fact  as  to  which  reputation  was  admissible.  [299]  Id 
Mathew  V.  Tompson  (5  Mod.  384),  which  app«u«  to  have  arisen  out  of  tlie  sane 
circumstances,  the  plaintiff  proved  that  the  original  deed  of  settlement  had  been  pro- 
duced before  a  master  in  Chancery,  in  a  suit  there  depending,  and  a  copy  of  it  made, 
but  that  it  had  been  gotten  away ;  and  he  proved,  also,  that  there  was  a  trial  at  law 
upon  a  power  of  making  leases,  at  which  trial  that  copy  was  produced,  and  a  special 
verdict^  in  which  the  settlement  was  set  forth  in  hsec  verba,  the  record  of  which 
verdict  was  then  produced  in  court.  And  this  does  not  appear  to  have  been  admitted 
on  the  ground  of  privity.  The  learned  serjeant  cited  also  Momv  v.  The  Ma^^ 
Hastings  (17  How.  St.  Tri.  863).  Olive  v.  Cfwin  (Hardr.  119),  and  Uodg&icins  v.  Twixr 
(Dyer,  239  a.).   [Maule  J.  referred  to  Skmeg  r.  Wade  (1  HyL  &  Or.  388).] 

With  re^Etrd  to  tiie  copies  found  among  the  muniments  belonging  to^ir  Edward 
Filmer  and  mr.  Milner,  there  was  sufScient  evidence  to  waiTUit  the  jury  in  findiug 
that  the  lands  held  by  them  wei-e  identified  with  some  held  by  parties  whose  names 
are  mentioned  in  the  disgavelling  act.  If  the  secondary  evidence  of  the  act  shoakl 
be  disallowed,  the  lessors  of  the  plaintiff  would  be  wholly  without  remedy. 

Bompas  and  Byles  Serjta.  (with  whom  were  Gumey  and  Badeley)  in  support  of 
the  rule  (June  12th  and  13th).  If  the  calendar  had  not  been  received,  there  wouM 
clearly  have  not  been  sufiBcient  evidence  to  shew  t^t  the  act  had  passed  ;  and  that 
document  ought  not  to  have  been  admitted.  It  is  put  on  the  other  side,  as  thoagfa 
it  were  like  an  entry  made  by  a  deceased  person  in  the  course  of  his  business.  Bat 
t^s  ealendar  was  made  a  century  after  the  disgavelling  act  is  supposed  tojave 
passed ;  ami  it  is  not  shewn  by  whom,  or  by  wnat  authority,  it  was  made ;  POQ] 
horn  what  it  was  oopied,  or  how  it  was  made  out  It  is  impossible  to  presume  that 
it  was  made  in  the  course  of  business. 

Assuming,  however,  that  it  was  proved  that  the  act  did  pass,  and  that  secondaiT 
evidence  of  its  contents  might  have  been  given,  still  the  evidence  adduced  wu 
inadmissible.  The  finding  of  the  jury  in  the  special  verdict  in  Wiseman  v.  ChAm, 
cannot  be  evidence  against  the  present  defendant — being  altogether  res  inter  alios 
acta.  All  the  cases  as  to  the  admissibility  of  verdicts,  are  referred  to  in  1  Stark.  Er., 
pp.  240  to  260.  It  is  contended,  on  the  other  side,  that  the  copy  of  the  act  is 
receivable  without  the  finding  of  the  jury ;  that  is  to  say,  that  the  verdict  may  be 
read,  not  as  a  verdict,  but  as  a  document  containing  a  copy  of  the  lost  act ;  bat 
without  that  finding  it  is  not  shewn  to  be  a  copy  of  way  act  If  every  thing  hut  the 
copy  ol  the  act  were  stamck  out  of  the  recorc^  what  remained  would  not  appear  to 
be  a  copy  of  the  act ;  and  even  if  it  did,  it  would  still  remain  to  be  explainea  hova 
copy  of  an  act  of  parliament  should  be  found  among  the  records  of  the  court  of  King's 
Bench.  Indeed,  all  that  appears  from  the  record  in  question  is,  that  twelve  raeo 
said  there  was  an  act  to  the  effect  there  stated.  [Maule  J.  It  does  not  even  state 
ao  much.  The  special  verdict  only  finds  that  in  a  certain  year  an  act  was  passed 
containing  "  amongst  other  things  "  so  and  so.  It  does  not  state  the  title  of  the  act] 
Then  as  to  the  copies  produced  Trom  among  the  muniments  of  the  Milner  and  I^mer 
femilies,  it  was  not  sufficiently  shewn  that  either  of  them  held  any  disgavelled  luds ; 
and  it  was  the  same  thing,  therefore,  as  if  they  had  been  found  in  the  poasestton  of 
any  other  gentleman.  In  Bidlea,  v.  MitcheU  the  c^uestion  was  one  as  to  a  modus,  in 
which  reputation  is  admissible.   The  only  point  m  dispute  was,  as  to  the  net  vahie 

(b)  Mr.  Phillips  obeerres  upon  2%e  Earl  of  Sefton  r.  TempU,— -"In  this  cue  the 
court  went  too  far  in  determining  that  the  answer  might  be  read  against  persmi  in 
occupation  of  property,  on  proof  that  it  was  the  reputation  of  the  coun^,  tiiat  ^ 
lands  had  belongea  to  l^e  penon  making  the  answer." 
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d  the  vicuage  at  a  certain  time.  But  that  case  does  not  go  the  length  of  deciding 
POl]  Uiat  a  statement  by  a  third  party,  is  receivable  for  the  purpose  of  taking  away 
property.  The  chartulary  in  that  case  was  evidence  against  the  abbey  where  it  was 
But  this  is  a  question  as  to  the  right  to  property,  in  which  reputation  is  not 
admissible.  In  all  the  other  cases  cited  the  parties  against  whom  the  documents 
were  sued  were  privies.  It  is  said  that  the  lessors  of  tiie  ^indff  will  be  wi^out 
remedy  if  this  evidence  of  the  act  is  not  admitted ;  but  that  is  not  a  sufficient  reason 
for  altering  the  law. 
Cur.  adv.  vult. 

TiMDAL  C.  J.  now  delivered  the  judgment  of  the  court  This  ease  arose  upon  a 
motion  for  a  new  trial,  in  which  the  defendant  objected  that  evidence  had  been 
admitted  on  the  part  of  the  plaintiff,  which  was  inadmissible.  The  lessors  of  the 
(daiotiff  churned  under  a  mortgage  by  Sir  Samuel  E^rton  Brydges  made  in  the  year 
1820,  The  defendant  appeared  and  defende^l  for  a  moiety  of  the  premises,  under  the 
will  of  her  husband.  Sir  John  William  Head  Brydges,  the  brother  of  Sir  Samuel. 
Aad  the  main  question  upon  the  trial  was,  whether  the  land  for  which  the  ejectment 
was  brought  was  land  which  had  been  disgavelled  by  act  of  parliament  in  Uie  reign 
of  Edward  the  Sixth,  or  whether  it  still  remained  gavelkind  land :  upon  the  former 
suj^ition  the  lessors  of  the  plaintiff  were  entitled  to  the  whole,  as  claiming  under 
the  elder  brother  and  heir-at-law  of  the  person  last  seised ;  but,  if  the  lands  were 
gavelkind,  so  Uiat  a  moiety  descended  to  Sir  John  William  Head  Brydge^  the 
dsfendaot  was  entitied  to  the  verdict^  she  having  claimed,  and  defended  for,  aooh 
moiety  only. 

In  order  to  shew  that  the  land  was  disgavelled,  it  was  incumbent  on  the  pluntiff 
to  prove  the  act  of  parb'ament  which  was  alleged  to  have  passed  in  the  second  and 
third  years  of  the  reigu  of  Edward  the  Sixth  (uie  [302]  same  not  being  a  public  act), 
and  also  to  prove  that  the  land  in  question  was  included  within  the  operation  of 
that  act 

The  act  in  question  not  being  found  on  the  parliament-roll,  it  became  necessary,  in 
tJie  first  place,  to  prove  that  such  an  act  had  ever  been  really  passed  by  the  le^lature ; 
and,  in  the  next  placc^  to  give  secondary  evidence  of  ite  contents ;  and  it  was  in  respect 
of  the  evidence  offered  in  support  of  those  two  propositions,  that  the  objections  arose, 
to  which  alone,  on  the  present  occasion,  it  will  be  necessary  we  should  advert 

In  order  to  prove  that  such  an  act  of  parliament  did  really  pass,  after  evidence 
from  the  clerk  in  the  parb'ament  office,  who  had  Uie  custody  of  the  records  in  Idle 
House  of  Lords,  that  no  such  act  was  to  be  found,  a  certain  calendar  was  put  in, 
purporting  to  contain  sixty  titJes  of  acts  passed  in  the  second  uid  third  years  of  the 
reign  of  Edward  the  Sixth,  of  which  that  which  was  numbered  40  purported  to  be 
"An  act  for  disgaveling  lands  in  Kent."  The  calendar,  so  produced,  was  made  in 
1640 ;  and,  upon  the  evidence,  it  appeared  that  there  were  in  the  office  two  calendars, 
0Q6  called  the  long  calendar,  and  the  other  the  short  calendar,  and  that  the  practice 
liad  been,  to  enter  upon  the  long  calendar  such  acts  as  were  passed,  when  they  had 
received  the  royal  assent,  and  not  before,  with  their  respective  numbers.  To  tiie 
rece^on  of  tAds  evidence  the  defendant's  counsel  objected ;  but  it  was  nevertheless 
received. 

The  plaintifib  next  produced  in  evidence  an  examined  office  copy  of  a  special  verdict 
foand  in  a  cauae  upon  a  fdj^ed  issue  between  Wiseman  and  Cotton,  Bart,  in  B.  R. 
HiL  Tens,  13  &  14  Gar.  2,  la  which  special  verdict  the  jury  found,  among  other 
things,  the  act  in  question  so  alleged  to  have  been  lost  To  this  evi-{9(](3]-d«ioe  there 
*M  an  objection  on  the  part  of  the  defendant 

The  third  piece  of  evidence  produced  was,  the  copy  of  an  act  of  parliament, 
purporting  to  be  the  act  in  question,  found  by  Mr.  Milner,  the  owner  of  an  estate 
wiled  the  Preston  Hall  estate,  amongst  his  muniments  of  title.  Afjainst  the  reception 
of  this  evidence,  the  objection  was,  that  it  was  not  shewn,  by  sufficient  proof,  that  the 
^"ikIs,  so  held  by  Mr.  Milner,  vere  any  part  of  the  identical  lands  which  had  belonged 
to  any  of  the  parties  whose  nunes  apprared  in  the  aet,  and  whose  lands  alone  were 
intended  to  be  disgavelled  thereby.  And  imdoubtedly,  as  to  this  objection,  unless  the 
luentity  those  huids  wsa  made  out  so  as  to  satisfy  the  jud^  who  tried  the  cause 
that  they  were  lands  included  in  the  act,  the  place  in  which  this  document  was  found, 
and  the  custody  thereof,  would  not  be  the  proper  place  or  custody,  and  the  document 
would  be  inadmissible  in  evidence  upon  Uiat  ground. 
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A  third  alleged  copy  of  the  act  was  produced  from  the  muniments  of  Sir  Edward 
Filmer ;  as  to  the  reception  of  which  an  objection  was  made  precisely  on  the  sune 
ground  as  the  last. 

As  it  appears  to  us  that  the  objection  made  to  the  reception  of  the  special  verdict, 
was  well  founded,  and  that  such  evidence  was  inadmissible,  and  that,  upon  the  ground 
of  its  having  been  received,  the  case  must  go  down  to  another  trial,  it  will  be 
unnecessary  to  state  our  opinion  upon  the  other  points  raised  in  the  course  of  the 
argument  before  ua  :  the  more  especially  as  some  of  the  objections,  if  not  the  whcAe, 
which  were  raised  at  the  trial,  as  to  the  admissibility  of  the  three  documents,  via  the 
calendar  and  the  two  c^ies  of  the  act,  produced  respectively  from  the  munimeiits 
of  Mr.  Milner  fuid  Sir  Edward  Filmer,  may  possibly  be  removed  or  obviated  aa  the 
occasion  of  a  second  inquiiy,  or  perhaps  [304]  the  documents  themselves  may  not  be 
offered  in  evidence  (o). 

But,  with  respect  to  the  special  verdict  which  was  given  in  evidence,  we  cannot 
distinguish  this  case  from  any  other  in  which  the  general  rule  obtains.  The  verdict 
was  strictly  and  properly  "  res  inter  alios  acta,"  and  could  not  bind  the  parties  to  tiie 
present  suit,  by  any  thing  within  such  verdict  found  by  the  former  jury. 

The  finding  of  the  jury  in  that  case  is  open  to  the  further  objection,  that  it  is 
strictly — and  properly — the  finding  of  a  matter  of  fact :  it  does  not  profws  to  give  a 
copy  of  the  act  according  to  its  tenor ;  nor  does  it  state  any  tjtle  of  Uie  act,  by  wfaidi 
alone  it  could  be  identified  with  the  lost  act  numbered  40  in  tbe  calendar ;  but  it  findi 
only,  as  a  matter  of  fact,  that  at  a  parliament  of  King  Edward  the  Sixth,  holden,  &a, 
it  was  enacted,  ordained,  and  established,  by  tbe  authority  of  the  same  pariiamentv  in 
these  words  following,  to  wit,  &c.  It  follows,  therefore,  that  the  plaintiff  most  be 
taken  to  give  in  endence  the  finding  of  the  jury  in  that  cause,  in  order  to  supply  tbe 
lost  act ;  and  it  is  not  the  case  of  procuring,  by  some  casual  means,  an  authenticated 
copy  of  the  lost  act  out  of  any  custody, — as  it  is  argued  to  be  on  the  part  of  tlw 
plaintiff, — even  if  such  production  would  be  admissible. 

As,  therefore,  it  is  impossible  to  say  that  the  verdict  found  for  the  plaintaff,  did 
not  proceed  on  the  effect  which  the  production  of  this  special  verdict  had  upoo  tbe 
minds  of  the  jury  (6),  we  think  the  case  must  go  down  to  a  new  trial. 

Rule  absolute. 

[305]    Hilaiy  term  1844,  January  31. 

After  verdict  for  the  plaintiff  in  ejectment,  upon  one  demise,  and  a  new  trial  granted, 
tbe  court  allowed  a  new  demise  to  be  added  of  the  same  date  as  the  former  demise, 
the  lessors  of  the  plaintiff  t^reeing  that  whatever  evidence  might  have  been  addooed 
on  the  part  of  the  defencunt  under  the  former,  might  be  given  under  the  new 
demise. 

Sir  T.  Wilde  Serjt.,  on  the  27th  of  January,  obtained  a  rule  nisi,  to  add  a  seoond 
demise  in  the  declaration,  upon  an  affidavit,  which  stated  that  there  was  some  donbt 
whether  or  not  the  legal  estate  was  in  the  parties  who  had  conveyed  to  tiie  [nteoit 
lessors  of  the  plaintiff ;  and  that  the  parties  were  advised  and  believed  thit  it  wu 
material  for  them  to  add  a  second  demise. 

Bompas  and  Clarke  Serjts.  now  shewed  cause.  There  is  no  instance  of  such  u 
application  having  ever  been  granted.  No  sufficient  reason  has  been  stated  why  tbere 
should  be  aay  such  deviation  from  the  established  {waotioe  in  the  present  instance. 
The  plaintiff  would  be  thweby  enabled  at  the  trid  to  abandon  the  prior  demise,  tad 
so  prevent  the  defendant  from  availing  herself  of  admissions  by  ihe  present  lessor  of 
the  plaintiff.  If  the  application  were  granted  it  would  be  substituting  a  new  came  of 
actioiv  A  somewhat  similar  application  was  refused  in  Doe  dem.  PooU  v.  Ermgl» 
(1  Moo.  &  Rob.  343,  1  A  &  K  750,  3  N.  &  M.  646). 

The  learned  aerjeant  declined  to  undertake  not  to  set  up  as  a  defence,  the  *ant  of 
the  demise  sought  to  be  added,  or  not  to  object  that  the  title  was  outstwding  in  the 
parties  whom  it  was  wished  to  introduce  as  lessors  of  the  plaintiff. 

(o)  Had  the  court  thought  the  objection  wholly  untenable,  it  would  htm  been 
unnecessary  to  throw  out  any  suggestion,  either  as  to  the  taking  of  steps  for  tke 
purpose  of  obviating  these  objections,  or  as  to  the  withdrawal  ol  the  evidaciG& 

(b)  Vide  De  ItiUzen  v.  Farr,  5  N.  &  M.  617. 
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Sir  T.  Wilde  and  Chaimell  Serjts.,  iii  support  of  the  inilu.  In  iJoe  dem.  Pooh  v. 
Errmgimf  the  application  was  made,  at  the  trial,  under  the  3  &  4  W.  4,  c.  42,  s.  23. 
The  present  appucatton  is  to  the  jurisdiction  of  the  court  at  common  law.  Amendments 
of  a  more  substantial  nature  are  constantly  allowed,  up  to  the  last  mo-[306]-ment  of 
the  trial  (They  referred  to  BiUmg  v.  Flight  (6  Taunt  419),  ;S«orr  v.  Watxm  (2  Scott* 
842),  Legge  v.  Boyd  (6  N.  G.  240,  8  Scott,  502).)  [Maule  J.  suggested  that  the  date 
of  tiie  new  demise  ought  not  to  be  anterior  to  that  of  the  former  demise.] 

Per  curiam.  The  rule  may  be  made  absolute,  upon  payment  of  costa,  for  adding  a 
new  demise  of  the  same  date  as  that  of  the  existing  demise,  the  lessors  of  the  plaintiff 
agreeing  that  whatever  evidence  might  have  been  adduced  on  the  part  of  the  defen- 
dant under  the  existiDg  demise  if  it  had  stood  alone,  might  be  given  under  the  new 


Bule  absolute  accordingly  (e). 

[307]   Babkeb,  Clerk,  v.  Birch.   June  29,  1843. 

Upon  an  issue  directed  by  the  commissioners  under  the  tithe  oommutation  act  (6  &  7 
AV.  4,  c.  71,)  to  try  whether  a  farm  was  covered  by  a  modus,  the  occupier  of  the 
farm  was  held  to  be  a  competent  witness  for  the  defendant,  the  owner  thereof. — The 
witness  upon  his  examaminataon  on  the  voir  dire,  stated  that  his  bargain  with  his 
landlord  was,  that  if  the  farm  should  become  titheable,  he  was  not  to  he  affected  by 
it :  Held,  that  this  answer  removed  any  supposed  objection  to  the  competency  of  the 
witness  on  tiie  score  of  interest  under  the  6  &  7  W.  4,  o.  71,  and  the  5  &  6  Vict 
c.  54,  8.  9. 

This  was  an  issue  directed  by  the  tithe  commissioners,  under  sect.  46  of  the  tithe 
oonunutatioa  act^  6  &  7  W.  4,  c.  71,  to  try  the  validity  of  a  modus  set  up  by  the 
defiRidant,  who  was  described  in  the  declaration  as  "  the  lessee,  under  the  jnovost  and 
ooU^  of  Eton,  of  certain  lands  situate  in  tbe  puish  of  Shipdham,  in  the  county  of 
Ncnfolk,  ^eged  to  be  commonly  called  or  known  by  the  name  of  Shipdham  Parl^  or 
Shipdham  Park  Lands,  with  certain  allotments  of  land  set  out  in  respect  thereof  under 
and  by  virtue  of  an  act  of  parliament  made  and  passed  in  the  47  G.  3  (c.  Ixvi.), 
intituled,  &c. ;  "  the  issue  being  whether  there  was  a  modus  of  Ss.  in  respect  of  the 
Shipdham  Park  Lands,  and  also  of  the  allotments. 

At  the  trial  of  the  issue  before  Tindal  C.  J.,  at  the  last  spring  assizes  for  the  county 
of  Norfolk,  it  appeuvd  that  the  plaintiff  was  the  rector  of  Shipdham,  and  owner  of  the 
sdvowson.   On  iha  part  of  the  defendant,  among  other  evidence  adduced  to  establish 

{d}  The  cause  was  tried  again  at  the  spring  assizes  for  the  county  of  Kent,  1845, 
whea  an  attested  copy  of  the  dis^velling  act  was  produced  from  the  possession  of 
Messrs.  Pemberton  and  Co.,  the  sohcitors  to  the  Commissioners  of  Woods,  Forests  and 
Land  BevenueSj  &c.  The  jury  returned  a  verdict  for  the  plaintiff;  but  a  bill  of 
en»ptioii8  was  tendered  on  the  put  of  the  defendant,  as  to  the  admissibility  of  the 
copy  and  of  some  other  parts  of  the  evidence  adduced  in  the  cause. 

(e)  Et  totus  comitatuB,  quesitus  quo  modo  tenementa  tenta  in  gavelkinde  rautari 
poflsunt  in  liberum  feodum,  dicunt,  quod  tantum  ex  facto  et  concessione  regum  (see 
disgavclling  charter,  9  Edw.  2,  Abbrev.  Plac.  238,)  et  archiepiscopornm  Gantuarensium ; 
et  similiter,  quando,  ut  escaeta,  revertuntur  ad  dominos  feodorum  quorum  tenementa 
■d  que  dominia  hujusmodi  tenementorum  tentonim  in  gavelkinde  pertinent,  sunt  liberum 
feodum.  £t  dmiliter,  quando  redduntur  in  manum  hujusmodi  dominorum  pre  nimio 
mere  serviciorum,  sine  spe  ipsa  rehabendi.  Set  dicunt  quod  si  forte  dicti  domini 
hajosmodi  tenementa  retrotradiderint  eis  qui  ilia  prius  red^derunt,  quoquo  modo, 
tenementa  ilia  revertuntur  ad  pristinam  consuetudinem,  et  fiunt  gavellrinae,  prout  uite 
radditionem  extiteront  Set  bene  Ucet  tenentes  suos  exonerare  de  serviciiB  inde  debitis, 
et  nihilominiis  tenementa predicta  remanent  partibiliaper  consuetudinem  de  gavelkinde." 
From  a  special  verdict  taken  in  Kent,  26  E.  1,  Abbrev.  Plac.  in  Dom.  Cap.  Westm.  238  a. 

In  the  petition  of  right  to  recover  the  earldom  of  Cornwall,  which  had  been  granted 
to  Piers  de  Oavaston  and  Margaret  his  wife,  (formerly  wife  of  Edmund  Earl  of  Cornwall, 
snd,  lastly,  of  Hugh  de  Audeley)  brought  by  Hugh  de  Audeley  and  Margaret  his  wife, 

Lords  appear  to  have  taken  judicial  notice  of  a  private  act  T.  12  E.  2,  Abbrev. 
Plac  335  a.    (In  that  case  the  Commons  joined  in  the  judgment) 
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the  modus,  a  witness  was  called,  who  stated  upoa  the  voire  dire  that  he  occupied  a 
farm,  being  portion  of  the  Shipdham  Park  Lands,  as  tenant  from  year  to  year  under  the 
defendant ;  and  in  answer  to  a  question  by  the  defendant's  counsel,  the  witness  furthor 
stated,  that  when  he  entered  upon  the  tana  the  bargain  with  his  landlord  was,  that  if 
the  fum  should  become  titheable,  he  was  not  to  be  affected  by  it 

It  was  contended  on  the  part  of  the  plaintiff,  that  the  [308]  witness  was  inocnnpeteot, 
on  the  ground  of  interest.  On  the  port  of  the  defendant^  the  case  of  Morrit  t.  Tie 
JDvke  0/  Norfolk  (not  reported),  was  cited,  whu^  was  tried  at  Ipswidk,  before 
Alderson  B.,  at  the  summer  assizes  for  the  oounty  of  Norfolk  in  1841,  when  his 
lordship,  in  a  similar  case,  admitted  evidence  of  the  same  nature. 

The  Lord  Chief  Justice  admitted  the  evidence,  and  also  that  of  another  witnen 
similarly  situated.    The  jury  returned  a  verdict  for  the  defendant 

Sir  T.  Wilde  Serjt.  in  laat  Easter  term  moved  for  a  new  trial,  on  the  eroond  (A  the 
improper  reception  of  the  evidence  in  question,  and  also  of  the  verdict  being  against 
evidence.  Upon  the  former  point,  the  learned  serjeant  contended  that  the  witness  was 
interested,  first,  with  regard  to  his  future  liability  to  the  rent-charge  which  would  be 
awarded  by  the  tithe  commissioners  under  the  6  &  7  W.  4,  c.  71 ; — and,  secondly,  by 
reason  of  his  liability  to  the  arrears  of  tithe  under  the  6  &  6  Vict  c  54,  a.  9 ;  that  the 
incompetency  arising  from  such  interest  was  not  removed  hy  the  provisions  of  the  3  & 
4  W.  4,  c.  26,  which  did  not  apply  to  a  feigned  issue  (see  Stewart  v.  Barnes,  1  Moo.  & 
B.  472,  S.  C.  1  Stark.  Ev.  125) ;  and  that  it  was  not  affected  by  the  agreement  of  the 
defendant  to  indemnify  the  witness.  He  cited  The  Earl  of  Clanricard  v.  Lady  Deaton 
(1  Gwill.  360),  Anscmh  v.  Shore  (1  Taunt  261),  Rhodes  v.  Ainsmrik  (1  R  &  A.  87), 
HoyU  V.  Coupe  (9  M.  &  W.  450),  Jmes  v.  CarrvngUm  (1 C.  &  P.  327, 497),  and  WhUeham 
V.  AUdm^m  (3  C.  &  P.  344). 

The  court  having  refused  a  rule  nisi  upon  the  latter  point,  but  granted  one  iqKm 
the  former, 

[809]  Bylea  Serjt  (with  whom  was  Birch),  in  last  IVinity  term  (a),  ahewed  oani^ 

and 

Sir  T.  Wilde  and  Channell  Serjte.  (with  whom  were  Ajodrewa,  and  Hu^ 

Hill)  were  heard  in  support  of  the  nile. 

The  arguments  are  not  reported,  as  they  are  fully  commented  upon  in  the  judg- 
ment, and  as  the  point  decided  has  become  of  no  practical  importwoe  since  the  paanog 
of  Lord  Denman's  act  {b).  The  following  additional  authorities  were  cited  in  dewing 
cause  against  the  rule ;  Doe  d.  Foster  v.  Earl  of  Derby  (1  A.  &  E.  783,  3  N.  &  M.  782), 
Collins  v.  Gm/nne  (9  Bingh.  544,  2  Moo.  &  S.  640),  Smith  v.  Blackham  (1  Salk.  283), 
Carter  v.  Fearce  (1  T.  R.  163),  Davies  v.  Davies  (Mood.  &  M.  345),  [310]  Nowell  v. 
Davies  (5  B.  &  Ad.  368),  Eex  v.  Prosser  (4  T.  R  17),  ^  v.  Kirdford  (2  East,  559), 
Lanmm  v.  Loivll  (9  Bingh.  465,  2  Moo.  &  Sc.  843),  Goodtitle  dem.  FowUr  v.  IFeiford 
(1  DougL  139),  STwwfc  V.  Mattock  (5  A.  &  E.  239),  Crease  v.  Barrett  (1  C.  M.  &  K.  919X 

(a)  May  29th  and  30th.    Before  Tindal  G.  J.,  Coltman,  Maule  and  Cresswell  JJ. 

(i)  6  &  7  Vict  0.  85,  8.  1,  enacts,  "That  no  person  offered  as  a  witness,  shall 
hei'eafter  be  excluded  by  reason  of  incapacity  from  crime  or  interest^  from  giving 
evidence,  either  in  person,  or  by  disposition,  according  to  the  practice  of  the  court, 
on  the  trial  of  any  issue  joined,  or  of  any  matter  or  question,  or  on  any  inquiry,  arisiag 
in  any  suit,  action  or  proceeding,  civil  or  criminal,  in  any  court,  or  before  any  judges 
jury,  sheriff,  coroner,  magistrate,  officer  or  person  having,  by  law  or  by  consent  of 
parties,  authority  to  hear,  receive  and  examine  evidence ;  but  that  every  person  so 
offered  may  and  shall  be  admitted  to  give  evidence  on  oath,  or  solemn  affirmatioo,  ia 
those  cases  wherein  affirmation  is  by  law  receivable,  notwithstanding  that  such  person 
may  or  shall  have  an  interest  in  the  matter  in  question,  or  in  the  event  of  the  trial 
of  any  issue,  matter,  question  or  inc|uiry,  or  of  the  suit,  action  or  proceeding  in  whiA 
he  is  offered  as  a  witness,  and  notwithstanding  that  such  person  offered  as  a  vitoen 
may  have  been  previously  convicted  or  any  crime  or  offence :  provided  that  this  aot 
shfUl  not  render  competent  any  party  to  any  suit^  action  or  proceeding  indiridnallj 
named  in  the  record,  or  any  lessor  of  the  plaintiff,  or  traant  of  premises  sought  to  be 
recovered  in  ejectment,  or  the  landlord  or  other  person  in  whose  right  any  defoidaDt 
in  replevin  may  make  cognizance,  or  any  person  in  whose  immediate  and  indiTidul 
behaU  any  action  may  be  brought  or  defended,  either  wholly  or  in  part;  or  the 
husband  or  wife  of  such  persons  respectively.'* 
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ud  Jeakku  v.  Harvey  (1  Gale,  Exch.,  23,  1  C.  M.  &  R.  877).  In  support  of  the  rule, 
re&mll  V.  Betlwood  (3  Yo.  &  C.  319),  Girdlestatie  v.  Stanley  (ib.  421),  Tayhr  v.  Cook 
(8  Pri.  650),  Armg^vng  v.  LeuHs  {2  C.  &  M.  274,  4  Moo.  &  Sc.  1),  Oliver  v.  ioiAom 
(1  Turn.  &  Phil.  163),  1  FhiU.  Ev.  p.  393  (9th  ed),  aod  2  Eaele  on  Tithes,  p.  431, 
were  relied  on.  Tindal  C.  J.  rderred  to  Bmson  v.  Olive  (2  GwiU.  701),  and  Travis  v. 
CAofofwr  (3  GwiU.  1237). 
Cur.  adv.  vult. 

Tindal  G.  J.  now  delivered  the  judgment  ol  the  oourt. 

The  rule  for  a  new  tri^  was  granteciia  this  case  upon  the  single  pointy — whetiier 
the  occupier  of  a  farm,  was  a  competent  witness,  on  the  part  of  the  defendant^  the 
owner  of  that  farm,  upon  aa  issue  directed  by  the  commissioners  under  the  tit^e  oom- 
luitation  act,  6  &  7  W.  4,  c  71,  to  try  the  question, — whether  the  farm  of  which  the 
witauBB  was  the  occupier,  was  covered  by  a  modus  of  Gs.  a  year. 

The  objection  on  the  part  of  the  plaintiff  was,  that  the  witoess  had  an  interest  in 
Uie  erent  of  this  suit;  firsts  in  res^t  of  his  future  liability  on  the  rent-charge  which 
would  be  awarded  by  the  commissioner  in  lieu  of  lathes ;  secondly,  in  respect  of  his 
Hability  to  the  arrears  of  titiies  for  the  last  six  yean,  in  tb»  event  of  the  issue  being 
found  for  the  plaintiff. 

iS\l\  The  first  objection  rests  upon  the  construotaoa  of  the  general  tithe  com- 
mutation act^  6  &  7  W.  4,  c.  71 ;  the  latter  objection  on  the  5  &  6  Vict.  c.  54,  s.  9. 
But  we  think,  upon  the  best  construction  we  can  put  upon  these  acts,  that  the  occupier 
is  not  rendered  incompetent  upon  either  ground  of  obieetion ;  and,  further,  that,  if 
such  incompetency  had  existed  m  ordinary  cases,  it  oouhl  be  remored  by  the  answer 
which  the  witness  j^ve  when  under  examination,  as  to  his  own  ezemptioD  Itom  lialnlity, 
00  the  ground  of  his  agreement  with  his  landlord. 

It  is  well  established,  that,  to  support  an  objection  to  the  competency  of  a  witness 
OD  the  ground  of  interest  in  the  event  of  a  suit,  it  must  appear  to  be,  not  a  contingent 
iaterest,  but  a  certun,  direct  interest,  in  existence  at  the  time  of  his  examination. 
And  we  cannot  perceive  that  this  witness  had  any  such  certain  direct  interest  at  that 
time,  on  the  ground  of  liability  to  any  future  rent-charge  that  may  be  imposed  by 
tiie  commissioners  in  commutation  of  the  tithes.  The  occupier  in  this  case  was  holding 
Qot  under  any  given  term  of  years,  but  merely  aa  tenant  from  year  to  year,  so  that  he 
had  it  in  his  power  to  determine  his  tenancy  at  any  time  by  a  half-year's  notice.  It  is 
bjr  no  means  impossible  tJiat  he  may  determine  it  long  before  the  award  by  tJie  com- 
nuaaiotters  for  the  oommutataon  of  the  tithes  of  this  parish  shall  be  made :  indeed, 
titers  is  no  reasonable  probability  that  he  should  not  be  able  to  do  so  if  he  thinks  fit. 
The  interest,  therefore,  which  he  takes  in  the  event  of  this  suit  as  to  liability  for 
fnture  chaises,  is  altogether  uncertain  and  contingent.  And,  as  to  any  interest  in 
the  event  of  this  suit  with  respect  to  his  liability  to  by-gone  arrears  of  tithes, — that 
does  not  depend  upon  the  statute  of  William  IV., — ^by  the  eighty-ninth  section  of 
which  it  was  provided  that  it  shall  not  affect  any  right  to  any  tithes  which  have  [312] 
heoome  due  before  the  commutation, — but  on  the  ninth  section  of  the  5  &  6  Vict 
e.  54.  This  latter  section  gives  power  to  the  commissioners,  where  there  has  been  an 
appeal,  alter  the  judgment  of  the  court  upon  such  appeal,  to  make  aa  award  founded 
OD  the  jud^ent  of  the  court  of  law  to  which  such  appeal  has  been  made,  "for  the 
drtwmination  of  all  questions  of  arrears  of  titles  claimed  in  any  suit  whidi  may  be 
pntding  in  any  court  of  equity ;  and  such  award  shall  have  the  effect  ol  a  verdict  (tf 
a  jury ;  md  shall  be  received  by  the  oourt  of  Chancery,  as  conclusive  evidence  of  the 
liability  of  the  lands,  and  of  the  amount  of  such  arrears,  and  of  t^e  liability  of  the 
pvtieB  to  the  payment  of  costs  in  such  suit."  But  this  ninth  section  does  not^  as  it 
^>pws  to  us,  give  a  general  power  to  the  commissioners  to  make  an  award  as  to  the 
vrews  in  all  cases,  but  in  those  cases  only  where  such  arrears  are  claimed  in  a  suit  in 
chwwery  which  may  be  then  pending ;  and  whether  that  means  such  suit  only  as 
shall  be  pending  at  the  time  the  appeal  is  determined, — which  seems  to  us  to  be  the 
natural  meaning  of  the  words,  aod  to  be  consistent  with  the  similar  enactment  in  the 
forty-fifth  section  of  the  former  act, — or  whether  it  means  any  suit  in  equity  which 
niay  be  brought  at  any  future  time,  so  as  to  be  pending  at  Uie  time  of  the  award 
loade,  would  not  seem  to  make  any  material  difference.  Upon  the  former  interpreta- 
^  <tf  the  statute,  the  Miswer  to  t^e  objeotoon  to  witness's  interest  is,  that  it 
did  Dot  appear  that  any  suit  in  etjuity  for  arreu^  had  been  bron^^t  uid  was  then 
pending  ud,  therefore,  that  no  direct  interest  in  tibe  event  of  tins  issue  shewn  to 
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exist.  Upon  tiie  latter  interpretation,  it  is  quite  uncertain  whether  any  such  suit  in 
(^uutcery  may  ever  he  brought^  so  as  to  be  pending  at  the  time  the  award  shall  be 
made ;  so  that  the  interest  of  the  witness  cannot  be  said,  in  eitiier  esse,  to  be  a 
certain  intwest  existing  at  the  time  of  the  examination,  but  to  be  merely  speentatiTs 
and  contingent 

[313J  But  we  cannot  help  thinldug  that  the  answer  made  by  the  witness  when 
re-examined  as  to  his  interest,  removes  any  supposed  objection  to  his  oompetency. 
After  his  statement  that  he  was  at  that  time  the  occupier  of  the  farm,  in  answer  to  a 
question  put  to  him  by  the  defendant's  counsel,  who  had  called  him  as  a  witness,  he 
stated  that  his  bargain  with  his  landlord  was,  that,  if  the  farm  should  become  titheaUe, 
he  was  not  to  be  affected  by  it ;  and,  as  no  further  inquiry  was  made  of  him  by  the 
counsel  who  objected  to  his  competency,  we  must  take  it,  that^  if  any  possible  soppoo- 
tion  can  be  made  by  which  he  can  be  exempted  from  liability  in  respect  of  tiie  tithes^ 
we  may  comdder  tiiat  such  mode  of  exeroptitm  has  been  had  recourse  to  on  this  ooeaiioiL 
The  agreement  between  the  landlord  and  tiie  witness  may  have  beei^  that  his  interest 
in  the  farm  should  cease  immediately  on  t^e  land  being  made  liable  to  the  rentrcharge 
in  respect  of  the  full  amount  of  the  tithe ;  or  that  such  sum  may  have  been  depoaited 
as  would  operate  as  a  full  and  complete  indemnity  and  exemption  from  UabiH^. 
Because  we  think  it  lies  upon  the  objector,  if  a  prim&  facie  answer  to  the  objecticm 
be  given  by  the  witness,  to  examine  as  to  the  sufficiency  of  such  answer,  and,  if  no 
such  examination  takes  place,  and  it  is  not  shewn  that  the  answer  is  sufficient,  it  mnst 
be  taken  to  have  the  full  weighty  in  restoring  the  oompetency,  which  it  fHixnfc  fscie 
imports  to  hear.  For  these  reasons,  we  think  the  witness  was  competent,  and  that 
the  rule  for  a  new  trial  must  he  disoharged. 

Rule  discharged. 


[314]  In  the  Housx  of  Lords. 

Doe  deu.  Isaac  Winter  v.  Matthew  Perratf  and  William  Burgs.  Doe  dim. 
Catherine  Viney,  Thomas  Viney  and  Thomas  Grskmslade  v.  Matthsv 
Pkrratt.    Doe  dev.  John  Slade  and  John  Thomas  Wbbb  r.  MATraiir 

PSERATT.  1843. 

[S.  C.  9  CI.  &  F.  606  ;  8  K  R.  548  (with  note).] 

A.  devised  Whiteaore  to  R  for  life,  remainder  to  G.  or  his  male  heir,  if  an^ ;  aid  if 
no  male  heir  lawfully  begotten  by  C,  tiien  to  fall  to  the  first  male  heir  of  D  'i 
family,  paying  unto  such  of  the  daij^ters  of  D.  who  should  be  then  living  lOOL  eadi, 
at  the  time  of  taking  possession  of  uie  estate. — C.  died  in  tile  lifetime  ol  B.,  leaving 
a  daughter,  who  also  died  in  the  lifetime  of  B.,  leaving  a  son,  £. — I^viously  to  the 
date  of  the  will  D.  had  died,  leaving  five  daughters ;  viz.  F.  with  a  daughter ;  G.  with 
two  sons,  M.  and  N. ;  H.  with  one  son,  O. ;  1.  with  one  son,  P. ;  K.  witii  aae  son, 
Q. — After  the  death  of  A.,  the  daughter  of  F.  had  a  son,  L. ;  after  which  F.  died, 
then  I.,  then  B. — Held,  in  Dom.  Proc.,  affirming  the  judgment  in  B.  R,  thst  a 
remainder  in  fee  vested  in  P.,  dissentiente  Lord  Cottenham ;  with  whom  agreed 
Tindal  C.  J.  and  Patteson  J.,  who  were  of  opinion  tiiat  the  devise  in  remaimler  was 
void  for  uncertunty,  and  Williams  J.,  who  was  of  (pinion  that  the  remainder  vested 
in  M.— Quiere  whether  the  expresmon  "first  male  heir  of  tiie  branch  of  D.'sfamfly' 
is  to  be  considered  as  having  been  used  in  a  technicfd  sense  or  in  a  popular  aaoM, 
applicable  to  an  heir  apparent  and  an  heir  presumptive. — Held  by  Lcvd  Broogbam. 
— with  whom  agreed  Parke  B.,  Coltman  J.,  and  Maule  J., — that  the  expresnon  is  to 
be  considered  as  having  been  used  in  its  technical  sense ;  and  by  Lord  Cottenhsm, 
— with  whom  agreed  Tindal  C.  J.,  Bayley  B.,  Littledale  J.,  Boeanquet  J.,  and 
Taunton  J.,  and  afterwards  Tindal  C.  J.,  Patteson  J.,  and  Williams  J.,  that  the 
expression  is  to  be  considered  as  having  been  used  in  its  popular  sense. — Assubuoc 
the  remainder  to  have  vested  in  P.,  queere  at  what  period  it  vested. — Held  by  Loid 
Brougham, — ^with  whom  agreed  Parke  B.,  Coltman  B.,  and  Maule  J., — that  it 
vested  on  the  death  of  I.,  the  fourth  daughter  of  D. ;  Tindal  C.  J.,  Fktteaon  J^ 
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aod  Williams  J.  being  of  opinion  that  it  vested  on  the  death  of  F.,  the  eldest 
dan^ter  of  D. 

Three  actions  of  ejectment  were  brought  to  recover  the  possession  of  certain  lands 
in  the  county  of  Somerset,  to  which  the  lessors  of  the  plaintifif  respec-HSlSJ-tively 
daimed  to  be  entitled  under  the  will  of  Emanuel  Chiloott  At  the  trial  the  juij  fouiu 
in  eaeh  cause  a  special  verdict,  which  stated  in  substance  as  follows : — 

On  the  16th  of  March  1786,  Emuiuel  Gfailcott  was  seised  in  his  demesne  as  of  fee 
of  the  Tmckwell  estate,  being  the  tenements  in  the  declaration  mentioned ;  and  being 
■0  seised,  he  on,  Ac  duly  made  and  pnblished  his  last  will  and  testament  in  writing, 
bearing  date,  Ac.,  and  thereby  devised  as  follows : — 

**I  give  unto  John  Chilcott,  ray  kinsman,  living  in  London,  1001.,  to  be  paid  in 
one  year  after  my  decease ;  also  I  give  unto  Anne  White,  my  sister-in-law,  201.  and 
the  income  of  Burge's  oott^e  and  her  living  in  it,  if  she  thinks  proper,  during  her  life  ; 
also  I  give  unto  Eleanor  White  1001  and  Iwlf  of  Tmckwell  estate  during  her  life ;  also 
I  give  unto  William  Surge,  my  serving  man,  5L  All  the  residue  of  my  goods,  chattels, 
rights,  credits,  personal  and  testamentary  estate,  and  also  my  lands,  tenements,  and 
hneditaments  I  give,  devise,  and  bequeath  unto  Elizabeth  Chilcott  my  wife  during  her 
Hfe^  whom  I  make  my  sole  executrix ;  and  I  do  allow  the  said  Elizabeth  Chiloott  to 
pn  what  ahe  thinks  |Ht)p6r  of  her  said  effects  to  her  sisters  Eleanor  White  and  Anne 
White,  during  tiieir  lives.  And  after  the  above  lives  have  ennred,  that  is  to  say, 
EUafaeth  Gfailcott,  Eleaiuff  White,  and  Anne  White,  all  the  lands,  ri^ta,  profits,  and 
hereditaments  of  Tmckwell  estate  to  come  to  John  Chilcott,  my  kinsman,  living  in 
London,  or  his  male  heir,  if  any ;  free  land  not  to  be  sold  nor  mortgaged  on  any 
scoDunt  whatever,  but  to  remain  in  the  Chilcott's  family  for  land  of  inheritance,  with 
two  cottages,  garden,  and  orchard  in  the  parish  of  Brompton  Ralph,  adjoining  to  the 
»id  Truckwell  estate,  called  by  the  name  of  Middle  Wnitcombe,  free  land.  And  if 
DO  male  heir  lawfully  begotten  by  the  said  John  Chilcott,  then  the  above  lands  to  fall 
to  the  first  male  heir  of  the  branch  of  my  [316]  uncle  Kichard  Ghilcott's  family,  who 
tired  at  Hancrick  farm,  yielding  and  paying  unto  such  of  the  daughters  of  the  afore- 
Mid  Richard  Chilcott,  which  shall  then  be  living,  the  sum  of  10^  each,  at  the  time 
of  the  taking  possession  of  the  aforesaid  estates." 

Ananufll  Chiloott),  on  the  24th  of  May  1787,  died  so  seised,  without  revoking  or 
altering  his  said  will,  and  without  issue,  leaving  the  said  Elizabeth  Chilcott  his 
widow,  and  the  said  Anne  White  and  Eleanor  White  him  surviving ;  whereupon  and 
whereby  the  said  Eleanor  White  became  and  was  seised  of  one  moiety  of  the  said  tene- 
ments called  Truckwell  estate,  with  the  appurtenances,  in  her  demesne  as  of  freehold 
for  the  term  of  her  life,  and  the  said  Elizabeth  Chilcott  became  and  was  seised  of  the 
other  moiety  of  the  said  tenements,  with  the  appurtenances,  in  her  demesne  as  of  free- 
hold for  the  term  of  her  life.  Anne  White  di«l  on  the  9th  of  April  1791,  leaving  the 
said  Elizabeth  Chilcott  and  Eleanor  White  her  surviving ;  and  on  the  23d  of  April 
1792,  Elizabeth  Chilcott  duly  made  and  published  her  last  will  and  testament  in 
writing,  bearing  date,  Ac.,  and  signed  by  her  t^e  sud  Elizabeth  Chiloott^  and  attested 
and  subscribed  m  her  presence  by  three  credible  witnesses,  and  therein  amongst  otiier 
dnngs  devised,  and  in  pursuance  of  all  and  every  power  and  powers  enabling  her  in 
that  behalf,  gave  and  devised,  all  those  the  said  tenements  comprised  in  the  said 
Emanuel  Chuoott's  will,  over  which  she  had  any  power  of  disposition,  to  her  sister 
Eleanor  White  and  her  assigns  for  and  during  the  term  of  her  life. 

On  the  26th  of  December  1795,  Elizabeth  Chilcott  died  so  seised  of  the  last^ 
mentioned  moiety  of  the  said  tenements  called  Truckwell  estate,  with  the  appurten- 
ances, withcmt  revoking  or  altering  her  said  will,  whereupon  and  whereby  the  said 
HeanOT  White  became  and  was  seised  of  the  entire  of  the  said  tenements,  with  the 
■l>-[3171~purtenances,  in  her  demesne  as  of  freehold  for  the  term  of  her  life,  and  oa 
the  14th  of  July  1820  Eleanor  White  died  so  seised. 

The  said  John  Chilcott  (who  was  the  heir  of  the  said  Emanuel  Chiloott)  in  the 
year  176S  married,  and  afterwards,  and  in  the  lifetime  of  the  said  Eleanor  White,  in 
December  1808,  died  withont  ever  having  had  any  niiUe  heir  by  him  lawfully  begotten, 
and  without  having  levied  a  fine  or  suffered  a  recoverv  of  the  said  tenements,  or  any 
part  thweof ;  but  the  said  John  Chilcott  had  issue  Sarah,  his  only  daughter,  and  in 
the  year  1789  the  said  Sarah  Chilcott  married  with  Thomas  Webb,  by  whom  she  had 
issue  John  Chilcott  Webb  her  only  ion,  and  on  the  4th  of  April  1810  the  said  Sarah 
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Webb  died ;  vbereupon  and  wherel^  the  said  John  Ghiloott  Webb  became  and  vat 
heir  of  the  said  Emanuel  Chilcott  The  said  John  Ghiloott  Webb,  after  tiie  death  d 
his  mother,  to  wit,  on  the  13tii  of  August  1814,  by  a  oertun  indenture  then  mde 
between  the  said  John  Chilcott  Webb  and  Louisa  his  wife  of  the  one  put,  and  Wilhun 
Gray,  since  deceased,  of  the  other  demued  the  tenements,  called  Truofcwell  vtata, 
to  the  said  William  Gray  for  1000  years;  and  it  was  by  the  said  indenture  dedand 
that  a  certain  fine  sur  conuzanee  de  droit,  come  ceo,  &c.  with  proclamatdons,  levied  of 
the  said  premiaes  by  the  said  John  Chilcott  Webb  and  Louisa  his  wife,  should  omre 
to  the  use  of  the  said  William  Gray,  his  executors,  administrators,  and  assigns  dorinc 
the  said  term  of  1000  years,  and,  subject  thereto,  to  the  only  proper  use  and  behon 
of  the  said  John  Chilcott  Webb,  his  heirs  and  assigns  fOT  ever.  The  aakt  Wilhim 
Gray,  on  the  21st  of  October  1815,  duly  made  and  pabUafaed  his  will,  and  therri^, 
wiUiout  specifically  devidng  the  aaid  teufflnenta,  or  any  part  thereof,  devised  and 
bequeathed  all  the  residue  m  hia  real  and  personal  eatate  to  John  Slade,  his  enouton; 
[318J  administrators,  and  assigns,  and  appointed  him  aole  executor  of  his  said  will ; 
and  the  said  William  Gray  on  the  13tb  of  August  1817,  died  without  altering  or 
revoking  the  same,  and  the  said  John  Slade,  on  the  17th  of  December  1817,  didj 
proved  the  said  wiU  in  the  prerogative  court  of  ike  Archbishop  of  Canterbury,  and 
took  upon  himself  the  execution  thereof ;  whereupon  and  whereby  the  said  John  Slad^ 
after  the  death  of  the  said  Eleanor  White,  to  wit^  on  the  20th  of  July  1820  afcffeaaid, 
entered  into  the  tenemenb^  claiming  the  same,  and  was  possessed  thereof  as  the  law 
required,  and  being  so  possessed  thereof,  he  the  said  John  Slade,  afterwards,  to  witt 
on  the  said  1st  of  December  1820,  demised  to  the  plaintiff. 

On  the  22d  of  April  1820,  the  aaid  John  Chilcott  Webb  died  intestate,  leanu 
Jdm  Staines  Webb  his  only  child  and  heir-at-law ;  whereup»  and  whereby  the  aaiid 
John  Staanee  Webb,  after  the  death  of  the  said  Eleanor  Wbite,  to  wit,  on  the  20th  of 
July  1820,  entered  into  the  said  tenements,  claiming  the  same,  and  was  poeieaaad 
thereof  as  the  law  required,  and  being  so  possessed  thereof,  the  said  John  Staiass 
Webb  afterwards,  to  wit,  on  the  said  lat  of  December  1820,  demised  the  aaid  premiaaa 
to  the  plaintiff,  &c. 

In  the  lifetime  of  the  said  Emanuel  Chilcott,  viz.  on  the  17th  of  March  1760, 
said  Richard  Chilcott,  the  uncle  of  the  said  Emanuel  Chilcott,  who  lived  at  Hanridc 
farm,  in  the  said  wilt  of  Emanuel  Chilcott  mentioned,  died  without  ever  having  had  a 
son,  leaving  five  daughters  only,  that  is  to  say,  Mary,  who  was  bom  on  t^e  9di  cf 
November  1739;  Joan,  who  was  bom  on  ^e  lat  of  Janua^  1741 ;  Sarah,  who  via 
bonn  on  the  4th  of  December  1744 ;  Betty,  who  waa  bom  on  the  2Gth  d  Ootol»r  1746 ; 
and  Agnea^  who  waa  bom  on  the  13th  of  Februaiy  1749,  and  which  said  dau^tan 
were  all  living  at  tiie  time  of  t^e  making  of  the  will  of  t^e  said  Ema-[319]-nnal  C^lSeott, 
and  at  the  time  of  his  death,  and  as  well  the  said  five  daughters  respectively  hereinafter 
mentioned,  who  were  bora  before  the  making  of  the  said  will  of  the  said  Emanuel 
Chilcott^  were  all  well  known  to  him  at  the  tame  of  making  his  will. 

On  the  6th  of  June  1768,  the  said  Mary  Chilcott  intermarried  with  G«oi^  Bishop, 
by  whom  she  had  issue  four  daughters  only,  and  no  other  issue,  that  is  to  say,  Betty, 
who  was  bom  on  the  6tfa  of  August  1769;  Ann,  bom  on  the  11th  of  Octobcu-  1770; 
Mary,  born  on  the  Uth  of  January  1772 ;  and  Anna,  bom  on  the  2d  of  August  178L 
Mary  Chilcott,  afterwards  Bishop,  in  the  lifetime  of  the  said  Eleanor  White,  in  die 
year  1799,  died.  On  the  1st  of  M&y  1794,  the  said  Betty  Bishop,  the  eldest  daughter 
of  the  aaid  Mary  Bisht^  intermarried  witii  John  Durhun  Perratt^  by  whom  ahe  had 
iaaue  the  defendant  Matthew  Perratt,  her  eldest  son  and  heir«t-law,  who  was  bom 
on  the  3d  of  March  1796;  and  which  Betty  Perratt  and  Matthew  Perratt  an  atiU 
respectively  living. 

On  the  14th  of  May  1762,  the  said  Joan  Chilcott  intermarried  with  Isaac  Winter, 
hy  whom  she  had  issue  two  sons,  viz.  Thomas  Chilcott  Winter,  bom  on  tbe  18th  vi 
February  1763,  and  Isaac  Winter,  bom  on  the  15th  of  July  1770,  both  of  whan  woie 
also  well  known  to  the  testator,  and  afterwards,  and  after  the  death  of  the  said  Eleanor 
White,  to  wit,  on  the  8th  of  November  1820,  the  said  Joan  Chilcott,  afterwards  Winter, 
died.  In  the  respective  lifetimes  of  the  said  Eleanor  White  and  the  said  Joan  Chilcott, 
^terwards  Winter,  to  wit,  on  the  30th  of  December  1817,  the  said  Thomas  Chilcott 
Winter  died  a  bachelor  uid  inteatate,  leaving  the  aaid  laaac  Winter  hia  twother  and 
heir«t-law  him  aurviving. 

On  the  3d  of  April  1769,      aaid  Sarah  Cbiloott  interuatried  withSaauel  Vammut 
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by  irfaom  she  had  issue  two  sons,  viz.  James  Parsons,  bom  od  the  3d  of  October  ^320] 
1771,  and  John  Paraons,  bom  on  the  4th  of  January,  1773,  and  afterwards,  and  m  the 
lifetime  of  the  said  Eleanor  White,  to  wit,  on  the  4th  of  August  1813,  she,  the  said 
Sanah  Parsons,  died ;  and  afterwards,  to  wit,  in  1813,  the  said  James  Parsons  died 
inteBtwte,  and  without  issue,  leaving  John  Parsons,  his  brother  and  heir-at-law,  him 
nuriTing. 

On  the  4th  of  August  1764,  the  said  Betty  Ghilcott  intermarried  with  Benjiunin 
Viney,  by  whom  she  had  issue  Thomas  Viney,  her  only  sou,  bom  on  the  5th  of  March 
1765;  and  the  said  Betty  Viney,  afterwards,  and  in  the  lifetime  of  the  said  Eleanor 
White,  to  wit,  on  the  24th  of  February  1804,  died,  leaving  the  said  Thomas  Viney, 
her  only  son  and  heir-at-law,  her  surviving.  Thomas  Viney  afterwards,  and  in  the 
lifetime  of  the  said  Eleanor  White,  to  wit,  in  1795,  intermarried  with  Catherine 
Phelps,  by  whom  he  had  issue  one  son,  Thomas  Viney,  who  is  still  living ;  and  the 
said  Thomas  Viney,  the  father,  afterwards,  on  the  15th  of  July  1819,  duly  made  and 
puUished  his  last  will  and  testament  in  writing,  bearing  date,  &&,  and  signed,  &c. ;  and 
thereby  gave  and  devised  all  hu  real  estate  to  the  said  Catherine  Viney,  her  heii-s  and 
assigns.  Thomas  Viney,  iAie  fatiier,  ^terwsrds,  and  before  the  said  time  when,  &c.,  to 
wit,  in  September  1819,  died  without  revoking  or  altering  his  said  will,  leaving  the 
said  Catherine  Viney,  his  widow,  and  tiie  saia  Thomas  Viney,  his  only  son  and  heir, 
him  surviving. 

On  the  11th  of  November  1770,  Agnes  Chilcott,  the  fifth  daughter  of  the  said 
Richard  Chilcott,  intermarried  with  John  Greenslade,  by  whom  she  had  issue  Thomas 
Greenslade,  her  only  son,  born  on  the  10th  of  December  1772 ;  and  afterwards,  to  wit, 
in  1780,  the  said  John  Greenslade  died,  leaving  the  said  Agnes,  his  widow,  and  the  said 
Thomas  Greenslade,  his  son,  him  surviving,  both  of  whom  are  still  living 

[321]  Upon  this  special  verdict,  the  majority  of  the  court  of  Ring's  Bench,  consisting 
q(  Holroyd  J.  and  Littledale  J.  in  Hilary  term  1826,  were  of  opinion  in  favour  of  the 
claim  of  Thomas  Viney,  the  son  of  Betty,  the  fourth  daughter  of  Richard  Chilcott,  who 
was  bom  on  the  5th  of  March  1766,  and  whose  mother  died  on  the  24th  of  February 
1804;  Bayley  J.  dissenting;  that  learned  judge  being  of  opinion  that  Isaac  Winter, 
the  son  of  the  eldest  of  the  five  daughters  of  Bich^  Chilcott,  who  had  a  son,  was 
wtitled  (5  B.  &  C.  48.    7  D.  &  R.  733). 

The  judgment  of  the  court,  therefore,  was  given  for  the  plaintiff  on  the  demise  of 
Catherine  Viney  and  others,  and  for  the  defendants,  in  the  other  ejectments.  The 
record  being  removed  by  writ  of  error  to  the  Honse  of  Lords,  the  following  questions 
were  submitted  for  the  opinion  of  the  judges : — 

Firsts  whether,  under  the  circumstances  disclosed  in  the  speciid  verdict,  the 
remainder  to  the  first  male  heir  of  the  family  of  the  testator's  uncl^  Biohard  Chilcott, 
was  a  remainder  in  fee  simple  or  in  fee  tail. 

Secondly,  whether  the  expression  "  first  male  heir "  was  used  by  the  testator  to 
denote  a  person  of  whom  an  uicestor  might  be  living. 

Thirdly,  at  what  time  did  the  remainder  vest  in  interest 

Fourthly,  in  what  person  did  the  remainder  first  vest  in  interest. 

Fifthly,  whether  the  remainder,  if  once  vested  in  interest  in  an^  person,  could 
afterwards  open  or  become  divested,  so  as  to  admit  another  pers(m  in  preference  to 
the  person  in  whom  it  had  so  vested. 

The  case  was  argued  at  the  bar  of  the  House  in  the  session  of  1833,  when  four  of 
the  judges,  viz.  Tindal  C.  J.,  ^^2]  Bayley  B.,  Bosauquet  J.,  and  Taunton  J.  delivered 
their  opinions  seriatim,  and  Littledale  J.  referred  to  the  opinion  already  expressed  by 
him  in  the  court  below,  and  to  which  he  still  adhered. 

Upon  the  fourth  question  the  four  first-mentioned  fudges  difiiared  in  opinion, 
Barley  B.  holding  that  the  remainder  first  vested  in  interest  in  Thomas  Gnilcott 
Winter,  and,  upon  his  deatii,  passed  by  descent  to  his  brother  Isaac ;  Bosanqnet  J. 
and  Taunton  J.  that  the  remainder  first  vested  in  interest  in  Matthew  Ferratt,  he 
hrang  the  representative  of  the  eldest  branch  of  the  uncle  Bichard's  family.  Upon  the 
firet,  second,  third,  and  fifth  questions,  those  judges  were  unanimously  of  opinion — 
Ist  That  the  remainder  to  the  "first  male  heir"  was  a  remainder  in  fee-simple. 
2dly.  That  the  words  "first  male  heir"  were  used  to  denote  an  heir  apparent  of  a 
person  then  living.  3dly.  That  the  remainder  vested  in  interest  as  soon  as  there 
was  any  person  in  existence  answering  to  the  descriptio  personse  contained  in  ihe 
vill»  that  is,  on  the  deat^  of  Mary,  the  eldest  daughter  of  the  testator's  unde 
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^hard,  in  1799.  5thly.  That  the  remainder,  if  once  vested,  could  not  afterwatds 
be  divested  (a). 

The  case  was  f^n  argued  at  the  bai-  of  the  House  mi  tiie  10th  of  August  1841,  the 
judges  present  being  TindaJ  C.  J.,  Parke  K,  Patteson  J.,  WiUiuna  J.,  Coltman  J.,  and 
Maule  J.,  to  whom  the  following  questions  were  propounded : — 

let.  Whether  the  expression  "  firat  nude  heir  "  was  used  by  the  testatw  to  denote 
a  person  of  whom  an  ancestor  might  be  living  1 

2dly.  At  what  time  did  the  remainder  vest  in  interest  1 

ddly.  Ill  what  person  did  the  remainder  first  vest  iu  interest  1 

\3SSS]  There  being  still  a  difference  of  opinion  amongst  the  learned  judges,  they, 
on  the  10th  of  May  1842,  delivered  their  judgments  sei'iatim,  as  follows : — 

Maulk  J.  My  lords,  in  answer  to  youi-  lordships'  first  question,  I  am  of  opinioa 
tiiat  like  expression  "first  male  heir"  was  not  used  by  the  testator  to  denote  a 
person  of  whom  an  ancestor  might  be  living.  It  is  a  rule  of  construction,  founded  in 
reason  and  supported  by  many  authorities,  that  words  in  a  will  are  to  be  constmed 
according  to  their  strict  and  proper  accmtation,  unless  there  he  something  to  diew 
that  such  a  construction  is  not  that  intended  by  the  testator.  An  heir  properly  sod 
strictly  means  a  person  whose  ancestor  is  dead.  It  is  sometimes,  when  the  context 
necessarily  requires  it,  understood  to  mean  an  heir  apparent.  In  the  present  case 
there  appears  to  me  to  be  nothing  to  shew  that  any  omer  than  the  strict  and  pn^er 
sense  is  to  be  given  to  the  word  heir. 

In  answer  to  the  second  and  third  questions,  it  appears  to  me  that  the  "  branch  d 
my  uncle  Richard  Chilcott's  family  "  means  that  branch  of  the  Chilcotts  which  cou- 
sists  of  my  uncle  R.  Chilcott's  family  ;  the  testator  having  before  mentioned  anoUier 
branch  of  the  family,  that  is,  John  Cbilcott,  or  his  heir  male  lawfully  begotten.  Now 
the  family  of  K.  Chilcott  consisted  of  five  daughters,  and  the  expression  "  heir  male 
of  the  bran(^"  by  itself,  might  mean  either  an  h^r  male  who  was  heir  of  the  IwaDch, 
tiiat  is,  of  R.  GhUcott  or  all  his  daughters,  which  would  be  possible,  or  (tf  tiie  branch 
may  mean  "belonging  to  the  branch;"  and  between  these  two  senses  the  lattfo-is 
determiued  to  be  the  true  one,  by  the  devise  of  1001.  to  each  of  the  daughters  who 
shall  be  living  at  the  time  the  said  heir  male  takes.  The  devise,  therefore,  in  effect, 
is  to  the  first  neir  male  belonging  to  that  branch,  that  is,  to  the  first  heir  male  ^34] 
of  any  of  those  daughters ;  and  the  remainder  vested  in  interest  as  soon  as  any  of  the 
daughters  died  leaving  an  heir  male,  that  is,  on  the  death  of  Betty  Yiney  in  1804, 
when  Thomas  Viu^,  being  her  heir,  was  the  first  male  heir  of  R.  Chilcott's  family. 

CoLTHAK  J.  'To  your  lordships'  first  question,  "  Was  the  expression  '  first  male 
heir'  used  by  the  testatw  to  denote  a  person  of  whom  an  ancestor  might  be  living?" 
I  humbly  conceive  the  answer  ought  to  be  that  the  expression  "first  male  heir"  was 
not  nsed  by  the  testator  to  denote  a  person  of  whom  an  ancestor  in^t  be  liviog.  To 
ascertain  in  what  sense  these  words  were  used,  they  should  be  consi^red  in  ofMrnezkn 
with  those  which  follow  them.  The  devise  is  to  the  "  first  male  heir  of  the  branch  of 
my  uncle  Richard  Chilcott's  family." 

These  words  have  been  considered  by  some  of  the  learned  judges  who  have  oo 
former  occasions  delivered  an  opinion  on  this  case,  as  being  equivalent  to  the  expres- 
sion "  first  male  heir  of  my  uncle  Richai-d ; "  and  if  this  be  the  correct  sense  to  be  pat 
on  the  words,  it  will  follow,  perhaps,  that  the  words  "  male  heir "  were  used,  not  in 
the  strict  technical  sense  of  the  words,  but  as  designating  simply  male  descendant 
^t  I  humbly  venture  to  think  that  such  is  not  the  meaning  of  the  words  "  first  male 
heir  of  the  branch  of  my  uncle  R.  Chilcott's  family  ; "  for  1  cannot  imagine  that  the 
testator  would  have  used  so  clumsy  a  periphrasis  to  describe  the  first  heir  male  of  his 
uncle  Bichwd,  when,  in  the  preceding  devise  to  John  Chilcott  of  Loudon  or  his  male 
heir,  he  uses  simple  and  appropriate  terms  of  description,  construing  the  one  deviae 
by  the  other,  it  seems  to  me,  that  if,  by  the  latter  devise,  he  had  meant  to  designate 
the  first  heir  male  of  his  uncle  Richard,  he  would  have  used  the  same  terms  ss  he  bad 
used  in  the  former  de-[326j-vise ;  and  wheu  I  find  him  studiously  selecting  other 
terms,  I  think  the  just  principles  of  construction  require  us  to  understand  that  he 
means  something  different^ 

The  words  have  been  understood  in  a  different  sense  by  others  oi  the  leuned 
judges,  and  have  been  conudered  as  equivslent  to  the  words  "  first  male  heir  of  a 

(a)  See  10  Bingh.  198,  3  M.  &  Soott^  586. 
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branch  or  of  any  branch  of  my  uncle  Richard's  family."  Ou  this  coostiiictiou  of  the 
words  the  family  of  the  testator's  uncle  Richard  is  considered  as  consistiD^  of  five 
bmnches,  that  is  to  say,  each  of  Richard's  daughters  with  her  family  are  considered  as 
otuutitutang  one  branch.  I  humbly  venture  to  doubt  the  propriety  of  this  construe- 
tion ;  f<Mr  nothing  as  it  appears  to  me,  can  well  be  more  opposed,  both  in  grammar 
and  in  sense,  than  the  words  "  the  branch  "  aud  the  words  "  a  branch  of  my  uncle 
Richard's  family,"  the  former  pointing  definitely  to  some  distinct  branch,  the  latter, 
indefijutely,  to  one  out  of  many.  Such  violence  ought  not  to  be  done  to  the  words 
used  if  any  more  natural  and  appropriate  sense  can  be  ascribed  to  them. 

The  sense  in  which  I  humbly  think  these  words  are  to  be  understood  wUl  best 
appear  from  considering  the  pedigree  of  the  Chiloott  family.  The  Ghilcott  family 
onginally  consistod  of  three  branches,  the  family  of  Emanuel,  tiie  father  of  the 
testator,  constituting  one  branch,  that  of  John,  the  father  of  John  of  London,  consti- 
tuting the  second  branch,  and  the  family  of  Richard  Ghilcott  constituting  the  third 
hfaach ;  and  the  expression  "first  male  heir  of  the  branch  of  B.  Chilcott's  family" 
^pears  to  me  equivalent  to  t^e  expression  "first  male  heir  of  that  branch  which 
K  ChilfX)tt'6  family  form  of  the  Ghilcott  family."  The  party  intended  to  take  under 
this  description  must  be  of  the  branch  of  R.  Chilcott's  family,  that  is  to  say,  he  must 
be  a  member  of  R.  Chilcott's  family,  and  he  must  be  first  male  heir  of  that  branoh  ;  in 
other  words,  he  must  be  a  descendant  [326]  of  R.  Ghilcott,  he  must  be  an  heir  male, 
«id  he  must  be  first  heir  male. 

Now,  in  determining  whether  the  words  "  male  heir  "  iu  this  devise  are  to  be  under- 
stood as  denoting  a  person  of  whom  an  ancestor  might  be  living,  it  is  to  be  borne  in 
mind,  that  although,  at  the  time  when  the  will  was  made,  there  was  no  member  of 
B.  Chilcott's  family  who  was  an  heir  male,  in  the  strict  sense  of  the  word,  it  might 
well  be,  that  before  the  will  would  become  operative  by  tdie  death  of  the  testator 
there  Diight  be  several  members  of  the  fanuly  who  would  wswer  that  descriptiou ; 
for  instance^  it  might  well  be  that  two  or  more  of  the  daughters  of  B.  Ghilcott  should 
die  before  the  testator,  leaving  sons,  or  that  one  of  the  daufi^ters  should  have  left 
a  grandson  who  might  be  her  heir  male,  or  other  cases  of  uke  nature  might  have 
occurred  by  which  difierent  members  of  the  family  might  have  become  male  heirs, 
and  t^ese  not  being  remote  and  merely  possible,  but  probable  and  proximate  contin- 
gencies, may  reasonably  be  supposed  to  have  been  iu  the  contemplation  of  the  testator 
m  penning  his  will 

Now,  bearing  this  in  mind,  and  considering  it  as  a  settled  rule  that  where  technical 
words  are  used  in  a  will  they  are  to  be  considered  as  used  in  t^eir  proper  and 
technical  sense,  unless  there  be  some  strong  ground  for  inferring  the  contrary, 
I  cannot,  in  the  pi'esent  case,  see  any  sufficient  reason  for  inferring  that  the  words 
"  heir  male  "  were  used  in  this  will  in  any  other  than  their  proper  and  technical  sense. 
I  dierefore  think  that  they  were  not  used  to  denote  a  person  of  whom  an  ancestor 
mi^t  be  living. 

To  your  lordships*  second  question,  "  At  what  tame  did  this  remainder  first  vest  in 
interest  7 "  I  answer,  that,  in  my  humble  opinion,  the  remainder  vested  in  interest  on 
the  death  of  Betty,  the  wife  of  Thomas  Viney.  The  remainder  in  question  would 
have  vested  on  the  death  of  the  testator  if  there  had  been  at  that  time  any  [3271 
person  who  answered  to  the  description  of  "  first  male  heir  of  the  branch  of  Richard 
Chilcott's  family ; "  but  as  there  was,  at  his  death,  no  male  heir  of  the  branch  of 
Richard  Chilcott's  family  (in  the  sense  iu  which  I  think  these  terms  ought  to  be 
understood),  the  remainder  was  necessarily  contingent  until  there  should  be  a  male 
heir  of  that  branch.  When,  by  the  death  of  Mrs.  Viney,  there  was  a  male  heir  of  the 
branch  of  Richard  Chilcott's  family,  the  remainder  would  vest  in  auoh  male  hdr,  if  he 
could  be  considered  as  filling  the  description  of  first  male  heir. 

This  leads  me  to  the  oonmderation  of  what  is  one  of  the  main  difficulties  in  the 
case,  namely,  in  what  aense  the  word  "  first "  was  used  by  tJie  testator.  It  evidently 
impUes  priority  of  some  sort^  whether  priority  iu  dignity  and  worthiness  of  blood 
(which  to  a  certain  extent  is  recognised  even  among  coparceners  (a))  ;  so  that  the  issue 
of  an  elder  sister  should  be  preferred  to  the  issue  of  a  younger  sister ;  or  priority  in 

(a)  As  to  the  eignesse,  or  enitia  pars,  of  the  eldest  daughter,  see  Bracton,  77,  Fleta, 
Ub.  2.  c  9  ;  Britt  c.  72  ;  P.  17  E.  2,  fo.  543,  Co.  Litt  166  b. ;  The  £ishcp  of  Exeter  v. 
GuUy  and  Others^  6  Mann.  &  RyL  in  error,  458. 
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poiut  of  time  so  that  he,  who  first  in  point  of  time  became  an  heir  male,  should  be 
preferred  to  one  who  subsequently  became  an  heir  male ;  or  priority  in  nearnees  of 
descent  to  the  original  stock,  so  that  the  son  of  a  younger  daughter  should  be  pre- 
ferred to  a  grandson  of  an  elder  daughter — may  be  matter  of  dilute ;  and  if,  at  the 
death  of  the  testator,  there  had  been  several  members  of  the  family  answering  Ae 
description  of  heirs  male,  it  might  have  been  very  doub^l  which  of  them  answered 
the  description  of  first  heir  male. 

But  in  the  case  which  actually  happened,  in  whatever  sense  the  word  "  first  **  wai 
used  by  the  testator,  it  seems  to  me  that  on  the  death  of  Mrs.  Viney,  her  son  and  beir, 
being  at  that  time  the  only  heir  male  in  the  [328]  family,  answered  the  description 
of  "first  heir  male,"  being  evidently  first  in  point  of  time,  and,  in  point  of  dignity  and 
nearness,  first  beir  male,  because  only  heir  male. 

It  may  be  urged,  in  opposition  to  this  mode  of  viewing  the  case,  that,  although  oa 
the  death  of  Mrs.  Viney  her  son  became  heir  male,  and  so,  at  that  time,  might  be  con- 
sidered as  first  heir  male,  in  every  sense  of  the  word,  yet,  if  the  word  Jirst  means  first 
in  dignity  and  worthiness  of  blood,  events  subsequent  to  the  death  of  Mrs.  '^ney 
might  occur  «  hereby  there  would  be  another  heir  nuile  in  ihe  family  who  would  answer 
more  correctly  to  the  description  of  first  heir  male ;  as,  for  instance,  the  death  of  Sfrs. 
Winter  or  Mrs.  Parsons.  But  to  this  objection  I  answer,  that  it  is  a  fixed  rule  with 
respect  to  contingent  remainders,  that  they  are  always  to  vest  at  the  earliest  possible 
moment  at  which  they  are  capable  of  vesting  (ay ;  and,  therefore,  if  on  the  death  of 
Mrs.  Viney,  her  son  at  that  time  answered  the  description  of  first  male  heir,  the 
remainder  will  not  continue  in  suspense,  because  it  may  turn  out  that  on  the  happen- 
ing of  a  certain  contingency  there  would  be  a  j^rson  more  fully  answering  that 
description.  It  is  like  the  case  where  an  estate  is  given  to  A.  for  life,  with  remaiuda' 
to  the  right  heirs  of  J.  S.,  if  J.  S.  dies  leaWng  a  daughter,  and  his  wife  enciente,  the 
remainder,  according  to  the  ancient  rule  of  the  common  law,  vested  in  the  daugfato', 
and  though  a  posthumous  son  of  J.  S.  were  afterwards  horn,  the  remainder  was  not 
thereW  mvestod,  but,  on  the  deatJIi  of  A.,  the  daughter  was  held  to  be  entitled  to 
succeed  to  the  estate ;  Co.  Idtt.  95  a.  137  b.  And  although  in  the  instances  of  estates 
settled  on  children  since  the  case  of  Reeve  v.  Long  (1  Salk.  227)  and  the  statute 
10  &  11  W.  3,  [329]  c.  16,  the  application  of  this  rule  of  the  common  law  has  been 
modified  in  favour  ofposthumous  children,  yet  I  apprehend  the  principle  of  the  role 
is  in  no  wise  affected  by  this  relaxation  of  its  application  in  the  particular  instance. 
The  rule  rests  on  the  necessity  there  is,  as  above  remarked,  that  every  contingent 
remainder  should  vest  at  the  earliest  possible  period,  since  if  it  were  allowed  to  remain 
in  suspense  it  might  continue  in  suspense  until  after  the  determination  of  the  particalar 
estate,  and  the  continent  remainder  might  thereby  be  defeated  altogether. 

On  these  grounds  it  seems  to  me  that  the  remainder  in  question  vested  in  interest 
on  tiie  death  of  Mrs.  Viney. 

To  your  lordships'  third  question,  "  In  what  person  did  this  remaiikler  first  vert  in 
interest  1 "  the  answer,  in  my  judgment,  ought  to  be,  that  it  vested  in  Thomas  Viiiey, 
for  the  reasons  already  stated  in  reply  to  your  lordships*  second  question. 

Williams  J.  My  lords,  I  am  of  opinion  that  the  expression  "first  male  heir" 
was  used  by  the  testator  in  the  sense  suggested  by -the  question  first  proposed  by  your 
lordships ;  and,  in  giving  this  answer,  itbecomes  necessary  at  once  to  esn^n,  as  well 
as  I  am  able,  the  reasons  which  induce  me  to  give  it,  which,  in  trat£,  involves  a 
consideration  of  the  whole  case. 

In  the  first  place,  it  seems  to  me  that  the  general  rule — that  the  will  of  the  testator 
should  be  carried  into  effect  if  practicable — has  its  full  bearing  upon  the  present  case ; 
because,  if  any  thing  can  be  said  to  be  clear  as  regards  this  testator,  wis,  at  least, 
seems  to  be  so,  that  he  did  not  intend  his  heirat-law  to  take  the  estate ;  for  if  so^  he 
would  have  made  no  will  at  all,  in  which  case  he  probably  knew  that  tiie  hw  would 
have  [330]  given  the  estate  to  sueh  heir  (a)*;  or  if  he  did  make  a  will,  there  would 
not  have  been  the  provision  in  bkvour  "  of  the  branch  of  Richard  Ghilcott's  family." 

{ay  The  ground  of  this  rule  having  ceased  by  the  non-destructibility  of  contingent 
remainders,  created  by  7  &  8  Vict.  c.  76,  qusere  whether  the  rule  itself  would  not  bH 

{af  Before  the  late  statute  of  wills  (7  W.  4,  &  1  Vict.  c.  26),  upon  a  devise  to  the 
heir,  be  would  have  taken  by  descent,  and  not  by  purchase ;  but  it  seldom  happened, 
where  a  will  was  made,  that  the  testator  suffered  the  luid  tacitly  to  desoena  to  hia 
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It  af^wuTB,  from  the  speoisi  verdict^  that  there  were  three  branches  of  the  Ghiloott 
family,  as  the  phrase  in  the  will  is ;  one,  of  which  the  testator  is  the  head  as  being 
the  am  of  the  ^der  of  the  three  brothers,  Emanuel,  John,  and  Richard  ;  the  second, 
the  braDch  of  John  Ghiluott,  the  second  brother,  to  whose  son,  called  "John  of 
London  "  in  the  will,  the  first  devise  is ;  and  the  Uiird  was  the  branch  of  B.  Ghilcott, 
ia  which  the  testator  intended  the  Truckwell  estate  to  go  in  defatdt  of  issue  male  in 
Uie  second  branch. 

The  words  of  the  will  are  as  follow :  After  the  expiration  ot  three  lives  "  all 
Isnds,  &e.  ol  Truokwell  estate  to  come  to  John  Ghilcott,  my  kinsman,  living  in 
London,  ot  his  male  hdr ;  if  any  free  land,  not  to  be  sold  nor  mortgaged  on  any  account 
vhitnevOT,  but  to  remain  in  tihe  Chilcott's  family,  for  Umd  of  inheritanoe."  Then 
follows,  "aikl  if  no  mi^e  heir  lawfully  begotten  by  the  said  John  Ghilcott,  then  4h« 
luds  to  fall  to  the  first  male  heir  of  the  branch  of  my  uncle  Richard  Ghilcott's  family, 
jieldiDg  and  pajring  unto  such  of  the  daughters  of  the  said  R.  Ghilcott  which  shall  be 
tfaeu  living  the  sum  of  lOOl.  each  at  the  time  of  taking  possession  of  the  aforesaid 
estate;"  and  here,  before  adverting  to  the  second  and  more  important  clause  in  the 
will,  I  would  observe  that  in  the  previous  devise  to  John  of  London,  the  word  "  heir  " 
ii  by  DO  means  certainly  used  in  its  technical  [331]  apd  proper  sense ;  for  the  devise 

Dot  to  my  kinsman  John  Chiloott  living  in  London  and  his  heirs  male,  but  "  to 
hhD  or  his  m^e  heir,  if  any."  I  notice  this  merely  for  the  purpose  oi  shewing  the 
teetstor's  use  of  the  word  "  heir  "  in  the  former  clause  of  the  will,  as  bearing,  to  a 
eertaiD  extent^  uixm  its  use  and  meaning  in  the  latter ;  because,  as  to  the  questif^ 
vinog  upon  Kiohard's  branch  of  the  fomily,  it  is  immaterial  whether  John  (A  London 
iodk  an  estate  in  tail  or  for  life. 

The  state  of  the  family  of  K.  Chiloott  is  already  before  your  lordships,  and  has 
been  noticed.  It  is  only  material  that  I  should  observe  that  R.  Ghilcott  left  five 
dsaghters  but  no  son ;  that  of  these  daughters,  the  eldest,  Mary,  had  a  daughter  only, 
whose  son,  Matthew  Perratt,  is  one  of  toe  claimants.  The  second,  Joan,  had  a  son, 
Thomss  Ghilcott  Winter,  older  than  any  son  of  any  other  daughter.  Saiah,  the  third, 
had  two  sons,  whom  it  is  not  material  to  notice.  The  fourth,  Betty,  had  a  son,  Thomas 
Viney,  and,  what  is  important  in  one  view  of  the  case,  she  died  before  the  testator. 
The  fifth,  Agnes,  also  had  a  son  ;  and  they  are  both  living.  And  upon  this  state  of 
Uie  family  ^  B.  Ghilcott,  the  question  is,  whetiier  any  of  the  sons  can  take  under  the 
dseoription  of  the  "  first  male  heira  of  the  branch  of  my  uncle  Richard  Ghileott's  family," 
aod,  if  so,  which ;  in  pursuing  which  inquiry,  the  most  orderly  course,  as  it  seems  to 
rne^  is,  to  ascertain,  if  it  may  be,  the  intention  of  the  testator,  and  tAien  to  examine 
whether  that  can  be  carried  into  effect  consistently  with  the  known  rules  of  law. 

Before,  however,  I  proceed  to  do  this,  which  is,  in  effect,  to  answer  the  third  and 
most  important  question  proposed  by  your  lordships,  it  may  be  convenient  to  premise 
who  are  not  entitled  to  t^e  under  the  will,  about  which  there  is  much  less  difficulty, 
md,  80  far  as  I  am  aware,  no  difference  of  opinion.  In  the  first  place,  [3X21  then,  I 
think  there  is  no  doubt  but  that  the  daughters  of  R.  Ghilcott  are  excluded.  They  all 
technically  constitute  one  heir ;  but  the  heir  described  in  the  will  is  one,  and  a  male. 
M(veover,  they  do  not  seem  to  have  been  in  the  contemplation  of  the  testator  with  a 
view  to  any  beneficial  interest,  but  to  be  named  merely  as  the  person  from  some  of 
whom  was  to  be  bom  the  male  heir,  who  was  to  take.  For  tne  same  reason,  that 
heir,  in  the  singular  number,  and  the  first,  is  mentioned,  it  seems  to  me  that  t^e  heirs 
male  of  each  <n  the  daughters,  as  constituting  in  the  aggregate  one  heir,  oannot  be 
indoded,  and  also  as  not  being  "  the  first ; "  that  the  grandson  of  R.  Chilcott's  eldest 
dao^ter  (Matthew  Perratt),  is  excluded  by  the  interposition  of  his  mother,  which 
^events  that  part  of  the  description  from  being  applicable  to  him.  The  claims,  there- 
fore, are,  in  effects  reduced  to  three ;  first,  of  the  heir-at-law,  upon  the  ground  that 
the  will  has  no  sufficient  certainty  of  meaning,  and  those  of  Thomas  Ghilcott  Winter, 
and  Thomas  Viney. 

This  being  so,  we  come  to  that  question  upon  which,  I  am  aware,  there  is  so  much 
difl^nce  of  opinion,  that  I  cannot  do  otherwise  than  offer  mine  to  your  lordships 
vith  much  diffidence.    That  opinion,  however,  is,  that  it  was  the  intention  of  the 

heir,  without  any  intimation  of  his  wish  that  tJie  heir  should  be  boiefited.  Where 
the  devise  was  to  a  member  of  a  class,  and  not  to  a  specified  individual,  there  seems 
to  have  been  no  motive  for  inserting  a  merely  nominal  devise. 
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twtotor  that  the  tarn  of  R.  Gfailoott's  daughters,  if  laon  than  cme,  diould  be  wrfemd 
in  the  order  of  their  mother's  Beoiority ;  uid  therefore,  if  Maty,  the  eldest,  bad  hid 
a  8011,  that  he  would  have  been  "  the  first  nuJe  heir,"  and  that  the  seccmd  dauditv, 
Joan,  being  the  first  who  had  a  son,  that  son  (Thomas  Chilcctt  Winter)  is  entiued  to 
t^e  under  that  description,  and  further,  that  bis  mother,  being  alive  at  the  time  of 
the  testator's  death,  is  no  objection  to  his  so  taking,  or,  in  other  words,  that  the  will 
is  to  be  so  read  as  if  the  expression  had  been  "  first  male  descendant "  of  R.  Chilcott.  To 
Uiis  construction,  I  am  [^3]  aware,  is  opposed  the  fact  that  t^e  state  of  R.  Chikott's 
family  was  well  known  to  the  testator  (a);  and,  therefore,  it  is  said,  if  any 
particular  grandson  of  R.  Chilcott  had  been  preferred,  nothing  could  have  been  easiff 
than  to  name  him  in  the  will ;  and  it  cannot  be  denied  that  there  is  wei^t  in  the 
objection.  It  will  be  for  your  lordships,  however,  to  decide  whether  it  u  not,  in  a 
ereat  degree,  if  not  entirely,  removed  by  pursuing  tixe  intention  of  the  testator,  wUdi 
T  assume  to  have  existed,  viz.,  that  the  son  of  the  eJdest  daughter,  if  any,  should  have 
the  preference ;  and,  if  so,  the  matter  might  well  have  been  left  open  by  the  testattw, 
seeing  that  up  to  the  time  of  his  death,  that  chance  remained,  inasmuch  as  the  age  of 
R.  Chilcott's  eldest  daughter  was,  I  think,  about  forty-six  at  t^e  time  of  that  event 

To  this  construction,  also,  13  opposed  an  alleged  rule  of  law,  that  T.  C.  Winter 
cannot  take,  because,  at  the  time  of  the  testators  death,  the  designation  of  "  male 
heir "  was  wholly  inapplicable  to  him ;  that  the  word  "  heir  "  has  a  fixed  and  settled 
meaning  in  the  law,  and  that  nothing  in  this  case  can  warrant  a  more  loose  or  popular 
interpretatdon.  I  am  not  aware  of  any  other  objection  in  point  of  law ;  for  8U|^iow 
each  of  the  daughters  of  R.  Chilcott  to  have  had  a  sou,  and,  of  these,  that  the  son  of 
the  second  dau^ter  was  first  bom,  and  further,  that  all  tba  daughters  died  in  tha 
lifetime  of  the  testator,  is  it  said,  in  t^s  supposed  case,  t^t  f^e  son  of  the  seoond 
daughter,  as  being  the  first  bom,  would  take  as  fii-st  male  heirt  T.  C.  Winter  wooU 
have  that  claim.  Or,  is  it  said  that  the  son  of  the  eldest  daughter,  as  being  the  neanst 
to  her  father  (for  so  she  was  by  the  admission  of  most  of  my  learned  orothera  (b)) 
would  be  entitled  1  T.  C.  Winter  would  have  that  oUim  alsa  It  seems  to  be  plain, 
therefore,  that  [3341  the  life  of  hia  mother  at  the  time  of  the  testator's  death,  and  his 
not  being  heir  according  to  t^e  legal  maxim,  constitute  the  objection,  and  tiie  only 
one,  to  the  construction  which  I  submit  to  your  lordships ;  and  the  weight  of  th^ 
objection  must  depend  upon  the  greater  or  less  degree  of  clearness  wit^  whidi  the 
intention  of  the  testator  appears  fairly  to  warrant  that  oonstaiiction.  Before,  however, 
I  examine  it  further,  I  cannot  help  ol»ervin^  that — ^in  l^e  case  of  such  a  will  so  inaiti- 
fioially  and  clumsily  composed,  that  some  (if  not  the  majority)  of  my  learned  brothm 
are  of  opinion  that  no  certain,  or  even  intelligible  meaning,  can  be  extracted  from  it^ 
owing  to  suoh  rude  and  perplexed  composition,  and  that  for  default  tiierec^  the  clain 
of  the  heir-at-law  must  prevail, — it  is  a  far-fetched  and  somewhat  startling  suppoeitioi^ 
that  the  testator  must  have  been  conversant  with  Coke  upon  Littleton,  and  the  pnrfbuod 
maxim — nemo  est  hGerea  viventis. 

Upon  this  question — the  existence  of  the  rule,  and  the  relaxation  <A  it — I  muit 
not  forget  that  your  lordships  are  already  in  possession  of  the  authorities  beaiiiig 
upon  it,  and  of  a  most  minute,  and  learned,  examination  of  them. 

To  cite  those  cases  again,  and  to  comment  upon  them,  would  be  to  assume  an 
appearance  of  research  certainly,  not  real,  and  to  trouble  your  lordships  at  much  length 
upon  a  point  which  will  be  found  not  to  be  really  in  dispute.  Neither  the  exiatenee 
of  the  rule,  generally,  nor  its  rdaxation,  in  cwtain  cases,  is  dmied.  This,  I  thinks 
will  be  sufficiently  apparent,  when  I  remind  your  lotdships  1^  the  manner  in  idaA 
Kilroyd  J.  and  Littledale  J. — who  were  in  favour  of  using  the  "term  oS  art"  in  iti 
technical  and  strict  sense — state  the  result  of  the  authorities  as  to  the  rule  and  the 
exception.  Holroyd  J.  is  reported  thus  to  have  expressed  himself — "  If  it  a^ipeared 
plainly  by  the  will  to  have  [336]  been  the  testator's  intention  that  an  hen-  male 
apparent  should  take  by  the  devise,  I  agree  that  the  rules  of  law  would  not  prevent 
the  giving  of  such  a  construction  to  the  will  as  to  carry  tiiat  intent  -into  effect" 
Littledale  J,  is  thus  reported : — *'  All  these  cases,  therefore  (cases  in  &vour  my 
construction),  only  come  to  this — that  if  there  be  sufficient  upon  tbe  face  of  the  will 
to  shew  that  the  word  is  so  used  that  the  testator  must  have  meuit  *  heir  mpareo^' 
it  shall  be  so  considered ;  as  he  so  intended  it ;  but  they  prove  nothing  more.  And 


(a)  Qufere. 


(b)  Vide  ante,  326,  n. 
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tioB  is  all,  with  all  possible  respect  be  it  spoken,  that  they  are  required  to  prove,  con- 
siBtentlj  with  my  view  of  the  case.  So  that  it  is  obvious,  from  the  statement  of  the 
qaestioD  by  these  most  eminent  and  truly  learned  judges,  that  it  comes  round  to  this 
in  each  case — what  was  the  intention  of  the  testator  ?  because,  if  that  be  apparent,  ex 
ooncessis,  the  rule  will  yield  to  the  exception.  Instead,  therefore,  of  citing  in  extenso, 
I  wfll  content  myself  with  referring  generally  to  the  authorities  which  I  consider  to 
be  amply  sufficient  for  my  purpose.  They  are  James  v.  Richardson  (Sir  T.  Baym.  330), 
DaHnaon  v.  BeaumtnU  (1  P.  Williams,  229),  and  especially  Ooodright  d.  Brocking  v.  White 
(3  W.  Ka.  1010),  in  which  De  Grey  C.  J.  seems  to  have  established  the  exception 
which  Holroyd  J.  and  Littledale  J.  admitted. 

In  order,  however,  that  the  relaxation  of  terms  of  art,  or  of  the  strict  legal  sense 
of  a  word,  into  popular  meaning,  may  not  appear  to  be  a  modem  doctrine,  I  tue  leave 
to  cite  to  your  lordships  the  case  of  HUl  v.  Gra/nge  (Plowd.  170).  That  was  an  action 
of  trespass  for  breaking  and  entering  a  house  imd  certain  closes  of  land :  Plea,  that 
the  said  house  and  closes  were  "  one  messuage  and  100  acres  of  land  to  the  same 
appertaining,"  stating  a  lease  thereof  to  the  defendant^  and  a  justifica-[336}-tion,  not 
material  to  my  purpose.  Much  argument  took  place  upon  the  effect  of  this  allegation, 
"land  to  the  said  messuage  appertaining,"  which  all  the  judges  agree  was  (in  the 
true  and  legal  sense  of  the  wora)  equivalent  to  "to  the  said  messuage  appurtenant" 
After  an  extraordinary  profusion  of  learning  upon  all  points  in  any  degree  connected 
with  that  in  judgment,  as  the  manner  of  those  times  was,  the  report  states,  that 
ill  the  judges  agreed  that  the  averment  or  pleading  (in  which  the  strict  le^ 
meaning  muurti  prevail)  "that  tihe  land  has  always  been  appurtenant  to  the  said 
nuBBuage  "  is  not  good,  and  that  l^e  land  may  not  be  "  appurtenant "  to  a  messuage, 


tlte  judges — except  one  who  did  not  speak  upon  that  point — ^when  they  came  to 
consider  the  language  of  the  lease,  agreed  that  when  "  appertaining "  is  used  witJi 
the  other  words,  it  cannot  have  its  proper  (that  is,  its  strictly  legal)  signification,  as  it 
»  said  before  (that  is,  as  in  pleamng  it  must  be  understood) ;  and  therefore  that 
it  shall  have  such  meaning  as  was  intended  between  the  parties,  or  else  it  would 
be  void,  which  it  must  not  be  by  any  means ;  for  it  is  commonly  used  in  the  sense 
of  "occupied  with,"  or  "lying  to;"  and  forasmuch  as  it  is  commonly  used  in  that 
srase,  it  is  the  office  of  the  judges  to  take  and  expound  the  words  which  common 
pein>le  use  to  express  their  memiing  according  to  their  meaning;  and  therefore  it 
shall  be  taken  here,  not  according  to  the  definition  of  it  (that  is,  its  true  legal 
meaning),  beoauae  that  does  not  stand  with  the  matter,  but  in  such  sense  as  me 
{Nuties  intended  it.  And  mai^  other  cases  were  put  (as  the  report  adds)  where 
iJie  word  shall  be  taken  out  of  the  natur^  (that  is,  in  conformity  to  the  context, 
the  legal)  meaning,  but  according  to  that  the  party;  and  the  judgment  was 
accordingly. 

Upon  the  whole,  it  seems  to  me,  that  the  intention  [337]  of  the  testator  was  in 
favour  of  T.  C.  Winter ;  and  that  there  ia  no  rule  of  hiw  preventing  that  intention 
from  being  carried  into  effect ;  and  ^t  therefore  Isaac,  his  heir,  is  entitled  to  take 
under  hia  will 

These  observations  furnish  my  answer  to  the  first  uid  third  questions  proposed  by 
your  lordships.  As  to  Vtna  second,  it  follows,  from  my  view  of  the  whole  case,  that 
the  remainder  first  vested  in  interest  in  T.  C.  Winter,  upon  the  de^  of  the  eldest 
daughter  Mary  without  issue  nude ;  because,  until  that  event  happoied,  it  was  contingent 
wheuier  he  would  become  entitled  or  not. 

Patteson  J.  In  answer  to  your  lordship's  first  question,  I  am  of  opinion  that  the 
eipression  "  first  male  heir  "  was  used  by  the  testator  to  denote  a  person  of  whom  an 
ancestor  might  be  living.  If  the  expression  had  been  used  with  reference  to  any 
partacular  individual  by  name,  as  if,  for  instance,  the  words  had  been  "  the  first  male 
heir  of  Mary  Bishop,"  I  shoiild  have  had  much  difficulty  in  coming  to  the  conclusion  ; 
because  the  authorities  shew  that  the  rule  "  nemo  est  hieres  viventis  "  would  apply ; 
ud  it  is  clear  that  if  an  estate  be  left  to  A.  for  life,  with  remainder  to  the  heir  of 
i.  S.,  and  A.  die  in  the  lifetime  of  J.  S.,  the  remainder  is  void,  there  being  no  person 
who,  at  the  death  of  A.,  answera  the  description  of  the  heir  of  J.  S. ;  though  no  one 
can  doubt  tiut  such  was  not  the  intention  of  the  testator.  Here,  however,  the  expres- 
sion is  used  wit^  referenoe,  not  to  any  particular  individual  by  name,  but  to  "  the 
Inndi  cS.  my  onde  Itiohard  Chilcotf  s  iEunily."    B.  Chilcott  was  dead,  and  bad  left 
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five  daughters,  aad  no  son.  There  were,  therefore,  fire  btsncdies  ci  B.  Ghileatt's 
family ;  and  if  the  words  be  t<^en  in  tiieir  literal  sense,  it  is  quite  uncertain  whi^of 
tiiose  five  branches  is  meant  by  "  the  bnuich  of  my  unde  IL  ChOcotfa  family."  [338] 
To  avoid  this  uncertainty,  it  is  argued  that  the  words  "  the  branch  of  my  nude 
R  Chilcott's  family  "  are  to  be  read  as  if  they  had  been  "  my  uncle  B.  Chilcott's  branch 
of  the  family,"  words  of  very  different  import;  and  I  know  not  by  what  rule  of  con- 
struction 1  am  at  liberty  so  to  read  them.  But,  assuming  that  I  am  at  libwty  so  to 
read  them  (as  all  the  judges  who  have  delivered  opinions  in  this  case  do  assume),  then 
the  words  will  stand  '*  the  first  male  heir  of  my  uncle  R  Chilcott's  branch  of  the 
family."  Still  those  are  not  technical  words :  they  have  no  certain  legal  sense  acoonl- 
ing  to  any  authority  which  I  can  find.  The  wora  "  family  "  in  a  devise,  has,  indeed, 
received  a  construction  in  several  cases ;  Chapman's  case  (Dyer,  333  b.) ;  ff^ right  v. 
^%fu  (17  Vesey,  255);  Doe  v,  SmiUt  (5  Maule  &  Selw.  126);  in  all  of  which  the 
word  "  lamily  "  in  devises  of  remainder  to  the  "  family  of  J.  S."  was  held  to  mean  tin 
heir  of  J.  S.  So  here,  it  appears  to  me,  tJkat  if  the  word  "h«r"  must  be  takm  in  its 
strict  legal  sense,  the  words  would  mean  "  the  first  male  heir  of  my  uncle  R.  Oiihx)tt" 
Now  this  is  clearly  not  the  sense  in  which  the  testator  used  the  wonis ;  for  he  evidently 
meuit  to  denote  some  single  individual  by  the  words  "  first  male  heir,"  yet  no  angle 
male  individual  could  be  heir  of  Richard  Chilcott  until  all  the  five  daughters  were 
dead ;  nor  then,  unless  four  out  of  the  five  daughters  had  died  without  issue,  or,  at 
all  events,  unless  the  issue  of  four  out  of  the  five  had  failed  ;  all  which  is  quite  inccm- 
sistent  with  the  direction  that  the  first  male  heir,  on  taking  possession,  should  pay  to 
each  of  the  dai^htors  of  R  Chilcott  who  should  then  be  livug,  1001.  No  tme  could 
be  sole  heir  of  R.  Chilcott  so  long  as  any  one  of  t^ose  dM^ters  was  living.  The 
words,  tiierefore,  do  not  mean  the  first  male  heir  of  R  Ew9]  Chilcott ;  they  must 
denote  some  male  descendant  of  R  Chilcott  who  yet  was  not  his  heir.  Whose 
heir  then  was  it  intended  to  denote?  Not^  tihe  heir  of  any  partacular  individnsl, 
but  of  R  Chilcott's  branch  of  the  family.  The  heir  of  the  whole  of  that  branch  d 
the  family  would  be  the  same  as  the  heir  of  R  Chilcott  himself,  whom  I  have  ^ready 
shewn  not  to  be  the  person  meant.  If  then  the  word  "  heir  "is  to  be  taken  strictly, 
it  must  mean  the  son  of  one  of  the  daughters  who  should  be  dead ;  and  yet  he 
would  only  be  heir  of  his  mother,  not  heir  of  the  branch  of  the  family.  A^n,  if  all 
the  daughters  survived  the  tenant  for  life,  i^ere  would,  on  the  determination  ot  the 
particular  estate,  be  no  person  answering  the  description  of  "  male  heir  "  by  reasoD  of 
the  rule  '*  nemo  est  heeres  viventis ; "  and  not  only  must  the  devise  become  vend,  but 
the  daughters  must  be  deprived  of  the  1001.  each  which  is  given  them ;  whereas  it  is 
quite  plain  that  the  testator  intended  that  each  of  thran  who  should  be  living  at  Um 
death  of  tite  tenant  for  life  should  have  lOOL 

For  tibese  reasons,  looking  at  the  wilt  and  at  the  state  of  the  family,  it  appeal* 
to  me  that  the  testator  meant  by  the  words  "  first  male  heir  "  to  denote  the  fint  male 
descendant  of  R  Chilcott,  without  regard  to  whether  his  ancestor  was  living  or  not 
It  is  said  that  if  such  was  the  testator's  intention,  it  is  Strang  that  he  should  not 
have  pointed  out,  by  name,  the  person  whom  he  intended.  This  observation  may  be 
very  just ;  but  it  may  be  answered  that  though  four  of  the  daughters  had  each  a  son, 
the  eldest  had  not,  but  only  daughters,  nor  had  she  a  grandson ;  and  yet  she  migbt 
have  had  a  son  or  grandson  born  afterwards ;  and  the  testator's  intentiou  may  have 
been  such,  that  a  son  or  grandson  so  bom  should  come  within  it  (though,  as  I  shall 
state  afterwards,  I  cannot  clearly  discover  that  it  was),  and  the  testator  may,  for  that 
or  some  other  reason,  have  purposely  [340]  omitted  to  name  t^e  individnaL  ProteUy, 
as  it  seems  to  me,  the  testator  meant  to  describe  some  person  who  ahoold  be  livn^ 
at  the  death  of  the  tenant  for  life,  some  one  who  should  then  be  "  first  male  heir, 
which  must,  of  necessity,  be  a  matter  of  uncertainty  at  the  time  of  making  the  wilL 

The  authorities  upon  the  question,  as  to  when  and  under  what  circumstances  the 
word  "heir"  may,  in  a  will,  be  taken  in  a  sense  difierent  from  its  strict  legal  meaning, 
have  been  so  thoroughly  sifted  and  examined  in  the  opinions  which  have  ben 
pronounced  in  this  case  in  the  court  of  Queen's  Bench  and  in  your  lordships'  Hoom, 
that  I  cannot  hope  to  throw  any  further  light  on  the  subject  by  a  detailed  examinatioa 
of  them.  They  appear  to  me  to  establish  this  proposition,  that,  primft  facie,  the  word 
"  heir  "  is  to  be  taken  in  its  strict  l^al  sense ;  but  that  if  there  be  a  plain  demonstratioa 
in  the  will  l^t  the  testator  uses  it  in  a  different  sense,  such  different  sense  may  be 
aasigiied  to  it.   What  uoounto  to  that  pliiin  demoiutniCioii,_mUBt|  in  each  caae^  depend 
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on  the  language  used,  and  the  oircumstances  under  which  it  is  used,  and  is  not  a 
question  to  be  determined  by  reference  to  reported  cases,  but  by  a  careful  consideration 
<H  that  language  and  those  circumstances  in  the  particular  case  under  discussion. 

In  answer  to  your  lordships'  second  question,  I  am  of  opinion  that  the  remainder 
rested,  if  at  all,  at  the  death  of  Mary  Bishop,  in  1779.  So  long  as  she  lived,  the  law 
ccHitemplates  that  she  might  have  a  son,  who  might  possibly  have  answered  the 
description  in  the  will ;  but  upon  her  death,  as  she  left  a  grandson  then  living,  lukl 
as  each  of  the  other  daughters  had  then  a  son,  tiie  right  of  the  person  entitled  under 
the  description  in  the  iml  oould  not  be  altered  by  an^  sabaequent  events,  and  ^ere- 
kn  tiie  remainder  must  Test ;  it  being  [341]  an  admitted  rale  that  remainders  shall 
TMt  as  soon  as  possible  (ay. 

The  third  questitm  put  by  your  lordships  is,  in  my  judgment,  very  difficult  to 
uuwer ;  and  I  must  confess,  that,  after  fully  considering  all  the  very  plausible  argu- 
ments which  have  been  adduced  in  favour  of  the  different  claimants,  I  cannot  satisfy 
myself  that  any  of  them  are  sound ;  nor  can  I  discover  any  rule  of  construction  which 
eiubles  me  to  form  more  than  a  probable  conjecture  as  to  the  meaning  of  the  testator's 
words.  I  apprehend  that  probable  conjecture  is  not  a  safe  or  sufficient  reason  for 
&ang  a  meaning  to  the  woras ;  and  I  am  therefore  obliged  to  say,  that,  in  my  opinion, 
this  ^art  of  will  ought  to  be  held  void  for  uncerteinty.  The  most  strict  and 
technical  argument  ajqwars  to  me  to  be  that  which  is  urged  in  favour  of  Thomas,  or 
rather  of  Catherine,  Viney ;  bat  Uien  it  is  groimded  on  the  supposition  that  t^e  words 
"firet  male  heir"  mean  a  person  of  whom  no  ancestor,  is  livrngj  and  I  cannot  bring 
my  mind  to  iihe  conclusion  that  suoh  is  the  true  meaning  of  thou  words. 

If  the  Vineys  be  excluded,  then  the  questaon  is  between  Matthew  Ferratt  and 
Isaac  Winter,  and  will  depend  on  the  meaning  of  the  word  "first"  prefixed  to  the 
words  "  nuUe  heir."   Taken  in  the  sense  of  "  male  descendant,"  whether  it  means  the 
male  descendant  of  the  eldest  daughter,  she  being  the  first  in  birth  of  the  family  of 
Richard  Chilcott^  and,  according  to  some  authorities,  the  more  worthy ;  or  the  male 
descendant  who  was  first  born  in  order  of  time,  from  whichever  daughter  he  might 
descend ;  or  the  male  descendant  who  traces  through  the  fewest  females,  and  so  is, 
j      in  some  sense,  the  first  of  the  generation  after  R.  Chiloott's  daughter,  that  is,  tJie  son 
i      of  the  eldest  of  the  daughters  who  had  a  son,  [3^  viz.  Isaac  Winter,  and  who  would 
I     also  be  first  as  ocmipared  with  Mattdiew  Ferratt ;  and  being  less  remote  from  R.  Chilcott 
Any  one  of  these  mterpretataons  of  the  word  "  first "  would,  as  I  apprehend,  be  con- 
i      flistent  with  decided  anthorities ;  and  yet  there  is  no  authority  which  makes  any  one 
I      d  them  pr^erable  to  the  other,  as  a  nutter  of  law ;  neither  is  there  any  thing  in  the 
wiU  which  at  all  leads  my  mind  to  any  opinion  as  to  the  interpretation  which  the 
testator  himself  would  have  adopted  if  the  question  could  have  been  asked  him.  As, 
therefore,  I  am  in  complete  uncertainty  as  to  the  testator's  actual  meaning  and  as  I 
have  no  rule  of  law  to  guide  me,  no  technical  sense  which  I  am  bound  to  affix  to  the 
word  "  first,"  it  appears  to  me  that  the  well-known  rule  must  prevail,  viz.  that  an 
heir  shall  not  be  disinherited  except  by  express  words  (a)>,  and  that  this  part  of  the 
will,  being  uncertain,  is  YfAd  and  inoperative. 

Parke  R  My  lords,  m^  answer  to  the  first  question  proposed  by  your  lordships 
is,  that,  in  my  humble  opinion,  the  expression  "  first  male  heir  "  was  not  used  by  the 
testator  to  denote  a  person  (rf  whom  an  ancestor  might  be  living.  It  is  a  rule  in  the 
judicial  e?^K»itaon  of  will^  t^t  technical  words,  or  words  of  known  legal  import,  are 
to  be  considered  as  having  been  used  in  their  teohni(»l  sense,  or,  according  to  their 
strict  acceptation,  unless  the  context  contain  a  plun  indication  to  the  contrary.  Such 
is  the  rule  laid  down  by  Eyre  C.  J.  in  Buck  v.  Nurton  (1  B.  &  F.  57),  by  Lord  Alvanley 
M.  E.  in  ThelhisstM  v.  Woodford  (4  Vesey,  329)  and  in  PooU  v.  Pooh  (3  B.  &  P.  620), 
dtang  Goodright  v.  PiUleyn  (2  Ld.  Raym.  1427) ;  and,  Ustly,  by  Lord  Redesdale,  in 
Jason  V.  fFright  (2  Bligh,  1),  and  other  authorities.  [343]  That  this  rule  is  well 
established,  admits  of  no  doubt :  and  it  is  a  sound  and  salutary  principle  of  construction, 
— which  affords  the  best  chance  of  obtaining  a  reasonable  degree  of  certainty  in  the 
expositicm  of  testamentary  papers, — ^to  abide  steadily  by  general  rules,  ^d  not  to 
indulge  in  conjectures  of  the  snpposed  intent  of  tiie  testator.    Upon  this  subject  I 


|a)i  Vide  ante,  328,  n. 


(a)^  As  to  tiie  foundAtion  of  this  rule,  and  the  mode  in  which,  if  received,  it  is  to 
be  understood,  see  4  Mann.  &  ByL  71  {d). 
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caoDOt  forbear  referring  to  a  passage  in  Mr.  Feame's  work,  page  136,  in  vhich  thia 
doctrine  is  ably  enforc«i :  "  Certain  established  maxiniB  as  to  l^e  legaJ  import  sod 
effect  xA  technical  expressions  will  render  the  decisions  of  titles  to  property  as  litds 
dependent,  as  the  nature  of  things  will  admit,  upon  tibe  occasional  opinion,  humoor, 
ingenuity,  or  caprice  of  the  judge,  and  are  therefore  most  proper  and  sure  grouodi 
for  titles  to  rest  and  depend  upon.  Titles  so  founded  may  db  easily  and  clesil; 
ascertained ;  and,  under  them,  a  permanent  peaceful  enjoyment  may  be  expected  "  (a). 
Adopting,  then,  this  rule  of  construction,  the  word  "  heir,"  in  its  strict  legil 
aoceptatioD,  cannot  be  apphcable  to  any  one  whose  ancestor  is  living :  "  Nemo  est 
hares  viventis  (&)".  That  word  must,  therefore,  be  read  [344]  in  the  will  in  question 
with  its  appropriate  meaning,  unless  the  context  contain  a  plain  indication  to  the 
contrary.  No  one  can  take  "  by  a  devise  to  an  heir,  who  is  not  an  heir  indeed,  with- 
out demonstration  plain,"  to  use  tiie  language  of  s  mai^pinal  note  in  Hobart  (Hob.  33), 
8aiictaon«}  by  Bridgman  C.  J.  (Bridgman,  413)  and  Eyre  C.  J.  in  the  case  referred  to. 
It  seems  to  me  that  there  ia  nothing  in  the  context  of  this  will  which  amoonti  to 
"  demonstration  plain,"  or  any  thing  like  a  plain  indication,  or  indeed  any  indkttioii, 
that  the  testator  meant  to  use  the  word  heir  in  any  other  than  its  primary  acceptatioo. 
There  is  no  doubt  that  the  word  "  heir "  is  capable  of  being  applied  to  one  whose 
ancestor  is  living ;  and  there  are  cases  where  the  context  has  been,  in  the  opinicm  of 
the  court,  sufficiently  clear  to  call  upon  it  to  construe  the  word  in  its  improper  or 
secondary  acceptation ;  such  as  the  case  of  Darbiaon  dem.  Long  v.  Beawnoni  (1  Pecse 
Williams,  229,  3  Brown's  C.  C.  60)  and  QcodrigU  dem.  Brooking  v.  WhiU  (2  W.  Ha. 
1010).  Whether,  in  all  these  cases,  the  circumstances  relied  upcm  amounted  to  a 
clear  indication  of  the  intent  of  the  testator  to  use  the  word  "  heir  "  in  other  than  iti 
strict  sense,  so  as  to  satisfy  the  rule  laid  down  in  the  cases  above  referred  to,  and  now 
established,  it  is  not  necessary  to  inquire.  In  tiie  present  case  no  similar  drcumstsncw 
exist ;  and  it  ap-[346}-pears  to  me  to  be  a  mere  conjectare,  and  tiiat  upcm  a  sli^ 
foundation,  that  tiie  testator  intended  to  make  any  but  a  veiy  heir  the  ol^eet  ciwk 
bounty. 

Assuming,  then,  that  the  testator  did  not  mean  by  the  word  "heir"  an  "lidr 
appfu%nt,"  I  proceed  to  the  consideration  of  the  second  and  third  questions  inoposed 
by  your  lordships,  which  can  be  most  conveniently  taken  together. 

What  was  intended  hy  the  expression  "  firat  male  heir  of  the  branch  of  my  uncle 
B.  Chilcott's  family  7 "  That  it  must  be  some  one  who  fills  the  character  of  heir  to 
some  deceased  member  of  the  family,  is,  for  t^e  reason  before  mven,  quite  dear ;  that 
he  must  be  a  male  heir  is  also  clear ;  but  what  is  meant  by  the  term  "  firsts"  w  hy 
"  the  branch  of  my  unele  Bichard's  family,"  is  by  no  means  equally  sa  The  latter 
expression  is  inaccurate,  and  must  be  understood  to  mean  the  first  male  heir  <A  that 
bnmch  of  our  family  which  consists  of  my  undo  R  Chilcott*8  fomily,  or,  in  other 

(a)  Aa  to  the  supposed  difference  of  constiniction  in  deeds  and  wiUs.  see  note  at 

the  end  of  this  case. 

{b)  Strictly  speaking,  perhaps  no  one  is  an  heir  except  a  person  who  has  succeeded 
to  some  property,  or  to  some  liability,  of  an  ancestor.  The  word  heir  implies  "  descent," 
as  much  as  descent  implies  an  heir, — descent  actual,  where  the  ancestor  dies  seised 
or  dies  really  bound ;  descent  potential,  where  the  quasi  ancestor  is  alive  and  cusble 
of  acquiring  descendible  property,  or  of  incurring  descendible  liability.  On  the  a«*th 
of  a  party  where  there  is  no  descendible  property  and  no  descendible  liability,  u 
actual  descent  has  not  occurred,  and  the  previous  potential  descent  is  destroyed,  or, 
at  least)  suspended.  In  such  a  case  the  next  d  blood,  as  expectant  heir,  would  seem 
to  answer  the  description  of  heir,  as  littAe  in  stnct  law,  and  leas  in  common  aoeqita- 
tion,  after  the  death  of  the  quasi  ancestor,  than  he  did  in  Ids  lifetime,  when  the  dob- 
existonce  of  property  or  liability  which  might  descend,  was  not  ascertained.  Where 
an  estate  stands  limited  to  A.  for  life,  remainder  to  the  heir  of  B.  in  fee,  and  B.  bsa 
ui  only,  or  eldest,  son  C,  his  heir  apparent,  if  A.  dies,  living  B.,  the  remainder  faik, 
and  is  destroyed,  it  being  at  the  time  of  the  death  of  A.  uncertain  whether  C.  will 
survive  B.,  and  thereby  become  the  party  who  is  to  succeed  to  the  real  estate  and  the 
real  liabilities  of  B.  If  B.  has  only  a  daughter  D.  or  a  nephew  K,  who  is  heir  pre- 
sumptive, the  uncertainty  is  increased  by  the  possibility  of  B.  having  a  son.  But  if 
B.  die  living  A.,  the  remainder  will  vest  in  C,  B.  or  K,  not  because  he  or  she  tl^  in 
fact}  the  heir  of  B.,  but  aa  being  the  only  party  who  ctm  be  so  designated. 
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vorcii,  the  "first  male  heir  of  my  uncle  Richard's  branch  of  our  family."  What  is 
meant  by  the  term  "heir  of  my  uncle  Richard's  branch,"  md  by  the  term  "first"? 
Hut  fae  must  be  one  individual,  and  not  all  who  coUectiTely  answer  the  description 

of  beir,  is  very  clear;  but  must  he  be  that  person  who,  being  a  "male,"  is  the  true 
heir  of  some  deceased  member  of  that  branch  of  the  family,  or  must  he  be  the  true 
heir  of  Richard  the  uncle  ?  That  the  latter  was  not  intended,  may  be  collected  from 
tiie  context  There  could  be  no  single  true  male  heir  of  Richard  until  all  the  stocks 
of  the  daughters  but  one  were  extinct ;  which  is  a  very  remote  contingency ;  yet  the 
testator  contemplated  an  heir  who  might  have  to  pay  to  more  than  one  of  the  daughters 
of  Richard  the  sum  of  1001. 

It  follows,  therefore,  that  the  heir  intended  by  the  testator,  was  the  heir  of  some 
other  deceased  member  of  [346]  that  branch  of  the  family.  Which  of  these  will 
anwer  the  description  of  "first  1  It  seems  to  me  that  when  the  word  "heir"  is 
determined  to  be  not  "  heir  apparent "  but  very  heir,  there  is  little  or  no  difficulty  in 
deciding  on  the  meaning  of  mia  term,  whatever  there  might  be  if  the  word  "  heir " 
were  to  be  constanied  as  heir  apparent  The  ordinary  meaaing  of  the  word  "first," 
Then  applied  to  a  person  who,  at  some  future  period,  should  fill  the  character  of  veiy 
har,  is,  I  think,  the  first  in  order  of  time  who  does  so ;  and  the  language  of  a  will 
oue;ht  to  be  read  in  its  ordinary  sense,  unless  the  context,  or  the  facts  to  which  the 
will  is  to  be  applied,  require  a  different  construction.  If  the  very  heir  of  the  first  or 
ddest  of  the  daughters  had  been  intended,  the  term  "  first "  would  have  been  applied 
to  the  daughters,  not  to  the  heir.  My  humble  opinion,  therefore,  is,  that  the  first 
male  descendant  of  the  daughters  who  filled  the  character  of  very  heir,  to  any  of  them, 
was  entitled  under  this  devise,  and,  consequently,  to  the  second  of  your  lordships' 
qaestaons,  I  answer,  that  the  remainder  vested  in  interest,  on  the  death  of  Betty  Viney 
(the  foorth  daughter  of  Biohard),  that  is,  on  the  24th  of  February  1804.  And  to  the 
Uiird,  I  answer,  that  it  vested  in  Thomas  Viney,  her  boo,  who,  on  her  death,  became 
her  very  heir,  and  was  the  first  of  the  descendants  of  the  uncle  Richard,  who  was  the 
heir^t-law,  in  the  proper  legal  sense  of  that  word. 

TiNDAL  C.  J.  My  lords,  having  had  the  honour  of  stating  to  your  lordships,  upon 
a  former  occasion,  the  opinion  which  I  had  formed  on  the  several  questions  now  sub- 
mitted to  H.  M.'s  judges,  and  finding  no  reason  to  vary  from  the  opinion  which  I  then 
formed,  I  hope  I  shall  stand  excused,  if  I  simply  refer  to  the  answers  before  given  by 
me  to  ^e  first  and  second  questions,  confining  myself,  at  present,  to  the  discussion  oi 
the  [347]  last  which  is  the  most  important  question,  in  the  determinatioo  of  this  case. 

My  lords,  the  consideration  of  the  last  question  involves  in  it  the  construction  of 
the  inll  of  Emanuel  Chilcott;  and,  in  effect,  calls  upon  us  to  state  who  it  was  the 
testator  intraided  should  take  in  remainder  by  the  description  contained  in  his  will 
first  male  heir  of  the  brao<di  of  his  uncle  R.  Chiloott's  funily." 

The  first  inquiry  would  seem  to  be,  whether  any  person  coukl  fill  out  and  answer 
the  description  contained  in  the  will  "first  male  heir  of  the  brwch  of  his  uncle's 
family  1"  And  if  the  word  "  first"  had  not  been  found  in  the  will,  and  the  devise  had 
been  simply  to  the  "  male  heir  of  the  branch  of  his  uncle  Richard's  family,  it  is 
poBsible,  though  in  the  state  of  the  family  at  the  time  the  will  was  made,  in  the 
highest  decree  improbable,  that  upon  certain  events  taking  place,  the  descriptioQ 
eoDtained  m  the  will  might  have  been  satisfied ;  for,  if  before  the  time  when  the 
remainder  must  vest  by  law,  all  the  daughters  oi  Richard  had  died  without  any  of 
them  leaving  issue  except  one,  and  that  one,  leaving  a  son,  or  a  male  descencumt, 
nch  son  or  male  heir  might  be  c<»isidered  "  the  male  heir  of  the  branch  of  his  unole 
Bicbaid's  family  "  within  a  certain  latitude  of  expression,  such  persons  bein^  at  the 
Bune  time,  the  direct  heir  male  of  one  <A  the  daughters  of  Richard,  and  the  heir  of 
the  other  daughters,  and  thus  unitang  in  himself  the  character  of  heir  male  to  the 
several  coparceners,  and,  in  some  sense,  that  of  heir  male  of  his  uncle  Richard's 
branch  of  the  Chilcott  family,"  which  is  probably  what  tihe  testator  intended  by  the 
eipresdon  "  the  branch  of  his  uncle's  family." 

But  neither  did  such  an  event  ever  happen,  nor,  at  the  time  of  making  the  will, 
was  such  a  state  of  the  family  within  the  reach  of  probability ;  for,  at  that  time,  of 
the  gve  daughters  of  Richard,  Mary,  the  eldest,  had  [348]  four  daughters ;  Joan,  the 
Becoad,  who  had  married  Winter,  had  two  sons ;  Sarah,  the  third,  who  had  married 
Fusons,  had  two  sons ;  Betty,  the  fourth,  who  had  married  Viney,  had  one  son ;  and, 
^"^Ji  Agnesj  the  youngest  dauj^ter,  who  had  married  Greenslade,  had  alao  a  son. 
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But  the  will  further  contaiDS  within  it  the  word  "  first,"  in  additacm  to  the  deacrip- 
tion  before  adverted  to ;  the  devisee  is  to  be,  not  only  "  the  male  har  of  the  Iwindi 
of  his  uncle  Richard's  family,"  but  "  the  first  male  heir"  of  that  branch — wovds  tiiat 
import  in  themselves  a  discrimination  or  selection  of  some  one  out  of  several  of  the 
same  description  or  class ;  whilst,  at  the  same  time,  the  will  shews  the  ezprea 
intention  of  the  testator  that  some,  at  least,  of  the  five  daughters  of  Bichard,  if  not 
all  of  them,  might  be  alive  at  the  time  when  this  first  male  heir  should  take ;  Cor  the 
heir  who  takes  is  charged  with  the  payment  "  nnto  such  ai  the  dau^ten  <tf  the  inl 
K.  Chilcott  who  should  be  then  living"  1001.  each. 

In  the  case  of  such  words  of  devise,  and  of  a  family  the  several  members  whereof 
were  within  the  testator's  knowledge  (a)\  I  cannot  briiuc  myself  to  t^ink,  that  by  die 
expression  "first  male  heir  of  the  branch  of  my  uncle  fochard's  family,"  l^e  tesbdo- 
oould  possibly  mean  "heir"  in  the  sta-iot  le^  sense  required  by  the  maxim  *'iieno 
est  luBres  viventiSf"  that  is  to  say,  that  in  order  to  take  the  remainder  be  intooded 
the  first  male  heir  must  be  a  person  who  had  become  very  heir  b^  tiie  death  of  hie 
ancestor  before  the  remainder  was  to  vest ;  bat  I  think  he  had  in  his  mind  some 
general  and  popular  notion  of  "a  male  descendant"  of  the  branch  of  hie  onde 
Richard's  family,  and  nothing  more.  And  [349j]  the  present  case,  as  it  seems  to  me, 
falls  rather  within  those  in  which  Lord  Hotert,  in  the  case  of  Coundai  v.  Clerke  (Hoh 
32),  states  there  is  "declaration  plain"  that  the  testator  intended  the  word  hdr 
should  not  be  confined  to  its  strict  legal  meaning,  but  should  be  taken  in  the  man 
popular  sense  of  heir  apparent  or  presumptive ;  for  the  testator  knew  that  hii  nnele 
was  then  dead  (b)  without  leaving  a  son.  He  knew,  therefore,  that  there  could  be  do 
male  heir  of  Richard,  strictly  and  properly  so  called.  He  knew,  also^  that  whoew 
took  as  male  heir  must  be  a  male  descendant  of  one  of  the  five  daugbterB  oi  Bichaid; 
and  he  must,  as  I  understand  Ute  will,  have  meant  such  male  desoendant  to  tafa^ 
whether  his  mother  was  dead  or  living,  because  the  will  provides  that  such  (rf  the 
daughters  as  were  living  at  the  time  of  the  vesting  of  the  remainder,  were,  without  sd; 
restriction,  to  receive  payment  of  their  several  legacies  from  the  devisee ;  so  that, 
consistently  with  this  will,  the  heir  might  be  called  upon  to  pay  his  mother,  that  a, 
his  ancestor,  who  was  then  living.  Again,  the  testator  never  could  have  intended 
that  if  all  the  daughters  were  living  at  the  time  the  remainder  ought  to  vest,  such 
remainder  should  faU,  and,  with  it,  all  the  legacies  fall  to  Uie  gronnd ;  and  yet,  if  the 
daughters  had  all  been  alive,  such  would  have  been  the  necessaiy  oonseqoence  if  it 
be  held  that  no  one  can  take  who  is  not  an  actual  heir. 

I  am  therefore  satisfied,  as  I  have  already  stated,  that  the  testator  used  the  jibnse 
male  heir,  not  in  its  striet  legal  sense,  but  in  its  popolar  acoeptati<m,  as  "  faeu*  nsle 
appunnt^"  or  "  male  descendant,"  and  that  the  groat  diffioultf  of  oonstxucticm  sriM 
fnnn  the  intro-^60||-duction  of  the  word  "  fiist  into  the  devise,  so  as  to  make  it 
necessary  to  determine  who  is  the  "  first  male  heir,"  or  "  first  male  descendant "  of  ^ 
branch  within  the  testator's  meaning. 

My  lords,  I  agree  entirely  in  the  position,  that  where  the  devisor  uses  a  legit 
technical  term  it  must  be  construed  strictly,  unless  a  plain  intent  to  the  oontnry 
appears  on  the  will  itself.  But  I  cannot  consider  the  expression  "  male  heir  of  tiie 
branch  of  a  family  "  as  any  legal  expression,  or  word  of  act,  the  law  neither  acknow- 
ledging such  phrase  nor  knowing  or  defining  who  the  mate  heir  of  a  bnuich  of  * 
family  is,  though  it  both  knows  and  defines  who  is  the  heir  male  of  an  ancestor.  I 
cannot  therefore  feel  the  weight  of  the  argument  that  the  expression  "  male  hdr* 
must  be  construed  strictly  in  this  case ;  for  that  is  to  take  part  only  of  the  testotoA 
expression  in  his  will,  not  the  whole  of  it,  and  to  give  a  strict  interpretatini  to  pert, 
omitting  altogether  tjie  rest  (of. 

It  appearing,  therefore,  to  me  that  the  will  is  to  be  interpreted  as  if  the  remsindtr 
had  been  limit^  to  the  firat  male  descendant  of  the  testator's  "  uncle's  Iwanch  d  the 

(a)  i  The  knowledge  found  by  the  verdict  goes  no  further  than  to  the  fact  U  the 
existence  of  the  five  daughters. 

(b)  The  testator,  knowing  the  five  daughters  of  R  Chilcott^  would  ]Ht}baUy  Imov 
that  t^eir  father  was  dead.  Consistently^  nowever,  wit^  the  finding  the  testator  maj 
have  believed  R  Chilcott  to  be  living. 

(a)*  This  important  view  of  the  case  is  not  noticed  by  the  leanied  judges  who 
supported  the  decision  of  the  court  below. 
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fimily,"  and  being  unable  to  determine,  from  the  words  of  the  will,  to  which  claimant 
the  word  "  first "  ought  to  be  applied,  the  conclusion  at  which  I  urive  is,  that  the 
will  is  void  for  uncertainty,  and  that  the  heir  ought  to  take. 

My  brds,  I  readily  agree  that  to  hold  s  devise  to  be  void  for  uncertainty,  ie  the 
last  resource  to  which  any  court  should  be  driven  in  t^e  interpretation  of  a  will ;  but 
that  oases  must^  and  do  sometimes,  arise,  in  which  it  is  neoeaaary  to  come  to  that 
eonduaicm,  must  also  be  admitted.  Hobart  C.  J.  in  his  judgment  in  Cotmden  v.  Clerlee, 
already  referred  to,  says,  "  We  must  pass  be-[361]-tween  two  main  grounds,  so  as  we 
offeDd  neither ;  one,  that  the  devise  must  be  taken  according  to  the  intention  of  the 
party  devisor,  the  other  that  such  intent  must  be  so  exjHVSsed  in  the  will  written, 
that  it  may  be  certain  to  the  court,  and  not  against  law." 

What  certainty,  or  ground  of  certainty,  can  the  court  see  in  the  present  will  to 
guide  them  to  the  meaning  of  the  term  "first  male  heirf"  Does  the  testator  mean 
"first"  according  to  the  dignity  of  descent,  as  coming  from  the  elder  and  worthier 
branch  ?  Then  Matthew  Ferratt  is  the  first  male  heir,  as  was  the  opinion  of  Taunton  J. 
and  of  Bosanquet  J.  when  called  upon  by  your  lordships,  in  this  House.  Or,  is  it  to 
be  the  first-bom  in  order  of  time  1  Then,  the  claim  of  Isaac  Winter  is  to  be  preferred ; 
as  was  the  contuming  omnion  Bayley  J.  both  in  giving  his  judgment  upon  the 
origin^  aivument  in  K  R,  and  also  afterwards,  when  he  stated  his  opinion  in  your 
kraships'  House.  Or,  is  it  to  be  interpreted  the  first  who  is  actual  heir  male  by  the 
death  of  his  mother,  that  is,  the  son  of  such  one  of  the  five  daughters  of  Richard  as 
dies  first.  Then  is  Thomas  Viney  to  be  considered  as  such  their  male,  according  to 
the  opinion  of  Littledale  J.  and  Holroyd  J. ;  upon  the  argument  of  this  case  in  B.  R. 
Littledale  J.  still  retaining  that  opinion,  when  he  was  called  upon  to  declare  it  in 
this  House. 

My  lords,  the  opinions  of  those  eminent  judges  are  fortified  and  supported  by  such 
strong  argument  in  favour  of  each  respective  claimant,  as  to  leave  the  mind  in  complete 
doubt  and  hesitataon  which  way  the  decision  should  preponderate;  and  I  am  not 
ashamed  to  say  that  I  am  unable  to  attun  that  oertainty  as  to  the  testator's  intention, 
which  will  justify  me  in  offering  an  ofrinum  to  your  lom^ps  which  of  the  daims  ia 
entitled  to  the  preference. 

UDder  these  circumatances,  I  think  the  testator  has  not  done  enough  to  intercept 
the  descent  to  the  heir-at-[362]-law,  by  describing,  in  terms  that  are  clear  and 
intelligible,  who  it  is  he  means  should  take  as  the  hnres  factus  or  devisee.  In  many 
cases  the  courts  have  held  that  where  the  devisee  is  left  absolutely  uncertain,  the 
devise  must  fail.  I  will  instance  a  few  only.  A  devise  to  the  two  beat  men  of  the 
guild  or  fraternity  of  the  white  towers :  die  devise  is  void,  because  there  being  no 
such  fraternity  by  charter  or  presmption,  the  court  cannot  decide  who  the  two  nest 
men  are ;  they  are  not  persons  known,  and  there  is  no  certain  intendment  to  be 
collected  from  the  words  of  such  a  devise.  FitzL  Abr.  tit.  Devise,  7  (citing  M.  45 
&  3,  fa  3.  Vide  post^  359).  A  devise  to  one  of  the  sons  of  J.  S.,  he  havii^  several 
HUB,  the  devise  is  void  for  uncertainty,  and  cannot  be  made  good.  Sir  T.  &ym.  82 
{BaU  V.  Amhar8t)t  or  a  devise  to  his  son  John,  he  having  two  sons  (rf  that  name,  and 
no  direct  proof  which  was  meant  (5  Go.  Rep.  68  b.) ;  and  this  case  appears  to  me  to 
fan  within  the  doctrine  laid  down  by  Kolle  C.  J.  in  Seal  v.  fFyman  (Style  Rep.  240^, 
where  the  testator  devised  one  half  of  his  lands  to  his  wife,  and,  after  her  death,  all  his 
lands  to  the  heirs  male  of  any  of  his  sons  or  next  of  kin.  The  Chief  Justice  says, 
"The  intention  of  the  testator  here,  is  coeca  et  sicca,  and  senseless,  and  cannot  be 
known ;  and  we  ought  not  to  frame  a  sense  upon  the  words  of  a  will  where  we  cannot 
And  out  the  testator's  meaning ; "  and,  lastly,  in  the  late  case  of  Doe  v.  JoinvUk  (c), 

(e)  In  Doe  v.  Joinvilk  the  devise  as  to  one  moiety  was  "  to  my  wife's  family ; "  and 
IB  vu  wife  never  had  any  children,  and  there  was  nothing  to  indicate  which  of  her 
nUtions  were  intended  to  take,  the  devise  of  this  moiety  was  held  to  be  void  for 
QQcertainty.  The  other  mmety  was  devised  "  unto  my  brotJier  and  sister  (or  sisters^ 
fsadiy,  equally  to  be  divided  between  them,  share  and  pHun  alike."  The  testator,  at 
the  tiine  <^  making  his  will  and  at  his  death,  had  a  brother  with  children,  a  sister 
vit^  children,  and  nephews  and  nieces,  the  issue  of  a  deceased  sister. 

Notwithstanding  the  use  of  the  word  "  family  "  instead  of  "  families,"  it  is  conceived 
tiiat  the  words  used  were  equivalent  to  "  the  family  of  my  brother  and  the  families  of 
wh  of  my  sisters."   If  the  testator  had  meant  that  the  brother  should  take,  and  not 
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eovat  <A  Ein^B  Bem^  held  1^  d»j^68]-viM  to  be  Toid  for  uncataint^  where  As 
tator  had  derued  a  remainder  "  to  his  brother  and  sietei^B  faxoSly"  one  <a  hia  sisfesn 


the 

testator 

being  dead,  leaving  children,  so  that  it  could  not  be  collected  who  were  meant; 
and,  therefore,  in  the  present  case,  because  I  cannot  aatisf  j  myself  from  the  words  of 
the  will,  who  it  was  the  testator  meant  by  the  "  first  male  heir  of  the  branch  of  his 
uncle  Richard's  family."  I  do,  in  answer  to  the  third  question  proposed  by  your 
lordships,  state  my  humble  opinion  to  be,  that  the  devise  is  void  im  UDcedainty,  and 
that  the  heir-at-law  ought  to  tf^e. 

[354]  Lord  Brougham.  My  lords,  in  this  case  I  shall  not  trouble  your  lordships 
with  reading  the  writ,  upon  which  the  questions  have  arisen,  because  that  has  been  so 
frequently  before  your  lordslnps ;  and,  indeed,  parts  of  the  will  will  be  immediately 
referred  to  so  aecesenrily  that  it  is  not  needful  I  should  trouble  you  with  reading  it 
before  entering  upon  the  case. 

The  first  difficulty  wluoh  arises  in  construing  tiiis  will,  is,  upon  the  words  **tJie 
branch  of  my  nncle  K.  Chilcotfs  family  who  lived  at  Hanaric^  farm ; "  and,  if  tiiis 
clause  had  stood  alone,  the  difficulty  might  have  been  greater  than  I  think  it  is,  trf 
construing  those  words.    But  the  testator  had  before  given  the  lands  and  houses  in 
question,  after  the  determinataoa  of  the  prior  estates  for  life,  which  he  had  created  in 
remainder,  to  his  "  kinsman  John  Chilcott  living  in  London,  or  his  male  heir,"  and  f«- 
•default  of  such  issue,  over ;  which,  whatever  construction  we  may  put  upon  the  devise 
AS  to  the  estate  given,  clearly  indicates  his  having  in  contemplation  John  Chileott,  his 
cousin,  and  the  part  or  branch  to  which  he  belon^d  of  the  family.    Then,  he  refers 
to  that  family  by  the  name  of  the  "  Chilcott  faimly  "  in  directing  that  the  frceboid 
land  thus  given  to  John  Chilcott  shall  not  be  sold  or  mor^aged,  but  remain  in  the 
femily.   Immediately  after  this  he  provides  for  the  case  of  John  Chilcott  hmmg  no 
*'  male  hdr,"  he  John  Chileott  having  a  daughter  then  living,  and,  in  that  events  pni 
the  remainder  to  "the  first  male  heir  of  the  bruich  of  hia  ancle  iUchard's  family. 

It  appears  thus,  sufficiently  plain,  t^t  he  had  in  view  the  Chilcott  bnulv,  as 
divided  into  three  branches :  first,  his  own,  the  eldest,  the  extinction  of  whicli  be 
.assumes,  only  giving  life  estates  to  those  connected  with  it  by  affinity ;  secondly,  the 
branch  of  his  eldest  uncle,  the  next  brother  of  his  father ;  and  to  them  he  ^ves  the 
estate,  whether  in  remainder  to  his  male  heir  as  a  pur-[365}-cha8er,  or  not^  may  be 
made  a  question,  which,  for  our  present  purpose,  is  unnecessary  to  be  considered; 
and,  lastly,  the  third  branch  of  the  family,  that  issuing  from  Richard  his  btho^s 
youngest  brother ;  and  to  this  third  branch  he  gives  the  remainder  expectant  upon 
the  failure  of  male  heirs  of  the  second. 

The  words  considered  to  be  inaccurate,  and  supposed  to  cast  doubt  upon  ^ 
meaning,  are  these,  "  tiie  branch  of  B.  Chilcott'a  funily."   Bat  I  can  hanlly  so  regnd 

the  brothei^B  family,  he  would  have  said,  "unto  my  brotlter  and  unto  my  sistw'c 
family,"  or  "  families."  The  learned  judges,  however,  appear  to  have  thoi^t,  that 
in  order  to  avoid  the  imaginary  ambiguity  of  the  expression,  "  my  brother  and  sister'* 
family,"  the  testator  ought  to  have  violated  the  propriety  of  the  English  idiun,  aed 
to  have  said  in  latinized  English,  "  my  brother's  and  sister's  family.  This  vieir  of 
the  case  appears  to  have  originated  in  the  modem  practice  of  treating  the  suffix  "'b" 
as  the  sign  of  the  genitive  caee.  If  it  be  a  genitive  at  all,  it  is  a  genitive  not  tif  s 
substantive,  but  the  genitive  of  the  whole  predicate  to  which  the  subject  foUowii^ 
the 's  is  affirmed  to  l«long.  Thus,  we  say,  "the  king's  men,"  because  "the  Vin^'vi 
the  sole  predicate  to  which  "  men  "  are  said  to  belong ;  and  we  do  not  say  "  the  kuig** 
of  Enghmd  men,"  but  '*the  king  of  England's  men,"  because  it  is  not  the  king,  bat 
the  king  of  England,  that  is  the  predicate ;  and  it  is  plain  that  England's  is  not  ^ 
.genitive  of  England ;  first,  because  the  efiect  of  a  ganitave  ease  is  given  to  En^and  bjr 
the  word  "  of  ;  and,  secondly,  because  it  is  not  meant  to  be  affirmed  that  t^e  hho 
belong  to  England ;  thirdly,  because  if  the 's  be  read  ae  modifying  the  word  Ei^ud 
only,  we  produce  a  totally  different  meaning.  So  read,  me  sentence  wonld  be 
•equivalent  to  "  the  king  oi  the  men  of  England.  In  this  will  of  Hayter,  the  predicate 
to  which  the  term  "family"  properly  attaches,  is  "not  sister"  or  "sisten,"  hot 
"  brother  and  sister,"  or  "  brother  and  sisters."  If  Hayter  had  written  according  to 
the  old  mode,  "  my  brother  and  sisters — his  children,"  there  would  perhaps  have  been 
no  dispute,  the  undided  "his"  thuauaed,ap{dying  to  predioatesof  Wh  nnmbenaad 
«f  all  genders. 
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them  J  for  he  was  clearly  dealing  with  his  third  braaoh  as  contradiBtanfoiBhed  from 
the  seoond,  that  oi  John,  and  he  terms  R.  Chilcott^s  fomilr  tiiis  third  manch.  The 
Chilcott  binily  is  considered  as  the  whole,  asxd  to  consist  of  tiiree  branches ;  one  branch 
is  his  own,  a  second  is  John  Chilcott's,  the  third  branch  oonsists,  not  as  in  his  own  and 
John  Chilcott's  case,  but  of  a  numerous  body,  namely  R.  Cbilcott's  family ;  and  he 
describes  this  third  branch,  accordingly,  as  "  H.  Chilcott's  family "  as  if  he  had  said 
"  that  branch  of  the  Chilcott  family  which  consists  of  E.  Chilcott's  family,  and  not 
my  hther's  family,  or  my  uncle  John's  family."    I  am  yet  to  learn  that  a  particular 


that  we  may  not  sap,  accurately  enough — certainly  intelligibly  enough — the  branch 
d  ihe  Bourbons  or  Bourbon  family,  consisting  of  the  Orleuu*  funily,  or  the  Carlisle 
famfly,  a  branch  of  the  Howards  or  Howard  family. 

**  Male  heir  ot  the  bnuich  "  has,  in  the  course  of  the  ugument^  been  rooken  of  as 
presenting  some  definite  legal  idea ;  and,  if  the  reading  I  have  given  of^  the  words, 
"Iffsiich  of  R.  Chilcotf  B  funily,"  be  not  the  true  one,  some  such  meaning  must  be 
resorted  to.  But  these  words  do  not  seem  to  possess  any  intelligible  sense  in  law. 
"Heir  of  the  body,"  or  "  heir  male  of  the  body,"  or,  ",heir  of  line,"  or  "  heir  general," 
sU  these  [3661  are  expressions  of  a  known  and  received  sense.  "  Heir  or  male  heir 
of  t^e  branch  has  none,  and  therefore  it  must  be  taken  in  the  sense  given  by  the  con- 
tsxt,  and  consistent  with  the  scope  of  the  will. 

The  word  family  is  certainly  not  to  be  taken  as  technical.  It  has  in  different  cases 
received  a  technical  construction ;  but  that  was  where  it  necessarily  must  be  taken  out 
of  its  meaning,  as  in  Doe  dem.  Chattaway  v,  Smiih  (5  M.  &  S.  126),  where  a  remainder 
to  the  family  of  A.  B.  was  held  to  be  a  remainder  to  the  heir  of  A.  B.,  aad  other 
siinilar  cases.  But  there  is  this  difTerence  between  such  devises  and  devises  to  t^e 
heir  male,  or  to  t^e  issue  male,  or  to  the  first  and  ot^er  sons — ^that  all  of  these  must 
be  taken  in  their  technical  sense,  unless  a  plain  intention  appear  from  the  context, 
that  they  should  be  taken  in  their  popular  sense ;  whereas  it  is  the  reverse  with  a  term 
like  "fEunQy,"  which  only  receives  a  technical  sense  when  the  context  appears  to 
exclude  the  popular  use  of  the  word. 

In  the  present  case,  *'  heir  male  of  the  fomily  of  R  Chilcott "  cannot  be  taken  to 
mean  heir  male  of  R.  Chilcott,  because,  until  all  the  five  daughters,  save  one,  were 
«xtii]ct,  without  issue,  no  person  could  come  in  esse  answering  the  description ;  and 
then  this  would  be  wholly  inconsistent  with  the  ^t  of  1001.  to  each  of  R.  Chilcott's 
daughters,  with  the  payment  of  which  the  devisee  m  remainder  is  charged  immediately 
upon  t^e  estate  vesting  in  possession.  Indeed,  if  it  were  heir  male  of  R.  Chilcott  it  must 
behor  male  of  the  bod^  of  R.  Chilcott  by  the  doctrine  laid  down  in  Lord  Ossidstoa's 
«B»  (3  Salk.  336),  and  m  Ca  Litt  27  a.,  and  other  books ;  and  the  testator  could  not 
poadhly  intend  that,  because  at  the  date  of  the  will,  he  knew  (e)  that  R.  Chilcott  had 
oesn  long  dead,  leaving  only  five  daughters. 

[SiTj  The  same  consideration  makes  it  equally  impossible  to  read  the  devise  as  of 
a  remunder  to  one,  in  the  strict  technical  sense  of  "  heir,"  any  more  than  of  male  heir, 
which  it  could  not  be,  because  that  strictly  means  one  claiming  altogether  through 
Dules,  and  R.  Chilcott  had  predeceased  the  date  of  making  the  will,  leaving  only 
<i«ighter8.  But  so,  neither  could  "  heir  "  signify  the  true  heir  of  R.  Chilcott,  or  of 
tbe  branch,  or  the  family,  meaning  the  heir  of  the  whole  or  the  heir  of  R.  Chilcott, 
because  the  coparceners,  or  their  heirs,  taken  together,  were,  in  law,  that  heir,  and  tJie 
clause  [dunly  imports  that  one,  and  not  many,  was  to  take  the  remainder  j  and,  for 
^  reason  ^ready  assigned,  the  t^^ing  oo;Ud  not  be  postponed  until  after  the  male 
nir  of  one  should  fail,  both  because  such  postponement  is  against  the  rules  of  construc- 
tion with  respect  to  remainders,  and  because  the  gift  to  surviving  daughters  supposes 
rae  remainder  to  vest  in  possession  while  some  of  t^e  daughters  are  themselves  living. 

We  may,  therefore,  conclude  first,  that  some  individual  of  R.  Chilcott^s  branch  of 
toe  fomily  ig  intended ;  secondly,  that  one  individual  is  intended  to  the  exclusion 
itf  the  oo-parceners  and  their  heirs ;  and,  thirdly,  that  this  individual  is  not  the  male 
Bar  of  R.  ChUeott. 

The  question  now  comes  to  be,  and  the  question  in  which  nearly  all  the  difficulty 
ti«a,  vho  this  person  is  f   Who  is  the  first  male  heir  of  R.  Chilcott's  family  ? 

We  may,  m  the  outset,  observe,  that  there  are  certain  principles  fit  to  be  kept  in 


family  may  not,  correctly 


branch  of  a  whole 


(e)  Vide  tunen,  supra,  348|  n.,  349,  n. 


Digitized  by 


932 


DOE  V.  PEBBATT 


view  when  we  are  called  upon  to  construe  a  will  which  raises  such  doubts  as  the 
present  has  raised.  One  is,  and  the  most  material,  that  the  leaning  should  be  towards 
taking  technical  words  in  their  technical  sense,  and  only  suffering  ourselves  to  adopt 
another  meaning  when  there  can  be  no  reasonable  doubt,  from  the  context,  that  in 
auch  sense  the  testator  used  them,  and  that  he  could  not  have  used  them  in  rSB^ 
their  known  or  legal  sense.  This  rule  is  founded  upon  a  consideration  of  the  risk  that 
we  run — ^in  allowing  a  scope  for  conjecture  and  fancy — of  making  a  will  for  him,  which 
neither  he  himself  made  nor  Uie  law  recogniBed ;  and,  if  it  be  said  that  by  adhering 
to  the  technical  sense  we  shall  sometimes  run  the  risk  of  ^ving  a  construction  whim 
t^e  testator  did  not  intend,  the  answer  is,  that  this  risk  is  common  to  both  ooonn^ 
and  we  av(nd  that  other,  and  perhaps  greater,  evil,  of  inbtxlucing  uncertainty  into  the 
foundation  upon  which  titles  rest. 

The  authorities  are  numerous  which  confirm  this  doctrine;  imd  the  cases  are 
numerous  and  familiar,  in  which  it  has  been  acted  on ;  the  rule  being,  that  the  technicsl 
meaning  of  technical  expressions  shall  only  bend  to  a  manifest  intention,  clearly  shewn, 
of  using  them  in  a  popiuar  sense. 

The  arguments  of  Lord  Eldon  and  Lord  Redesdale  need  only  be  cited,  when 
deciding  a  case,  which  excited  much  interest  in  the  profession,  that  tn  Jesson  t.  ^ri^ 
(2  Bligh,  1),  where  the  decision  of  the  court  of  King's  Bench  was  reversed,  and  a  denae 
to  A.  for  life,  remtunder  to  the  heirs  of  his  body,  in  such  shares  as  he  should  aj^nin^ 
and  for  want  of  such  appointment  to  the  heirs  of  his  body  as  tenuits  in  oommoi,  wm 
held  to  give  an  estate-tail  to  A.,  the  contrary  dootrine  in  Doe  dem.  S^ong  v.  fibf 
(11  East,  668)  being  also  over^ruled.  Lord  Bedesdale  observed,  that  it  is  not  is 
accurate  expression  of  tiie  rule  to  say  "  the  general  intent  shall  overrule  the  particolv, 
but  the  rule,"  said  his  lordshi^^  "  is,  that  technical  words  shall  have  their  legal  dkd 
unless,  from  subsequent  words,  it  is  very  clear  that  the  testator  meant  ouierwiK.'' 
But  the  same  doctrine  had  repeatedly  been  laid  down  in  the  courts  below,  and  wu 
never  more  [369]  strongly  enforced  than  by  Lord  Alvanley  in  Pooh  v.  Pools  (3  R  & 
P.  620),  where  it  was,  in  vain,  sought — by  insufficient  reference  to  other  parts  of  the 
will,  as  indicating  intention, — to  make  heirs  of  the  body,  words  of  purchase.  "  Woids 
are  to  be  taken  m  their  ordinary  sense  as  words  of  limitation,  unless  the  testator  hat 
demonstrated  an  intention  to  put  a  different  sense  upon  tiiem "  {by.  He  afterwicds 
says,  "  My  brothers  agree  with  me  in  thinking  tiiat  this  rule  must  be  rigidly  ohsarvsd," 
meaning  the  technics^  rule. 

Secondly,  another  principle  is  equally  cleu.  We  ought  uot^  without  abacdiite 
necessity,  to  let  ourselves  embrace  the  alternative  of  holding  a  devue  void  for 
uncertainty.  Where  it  is  possible  to  give  a  meaning,  we  should  give  it,  that  the  wilt 
of  the  testator  may  be  operative ;  and,  where  two  or  more  meanings  are  presented  for 
consideration,  we  must  be  well  assured  that  there  is  no  sort  of  argument  in  favour  of 
one  view  rather  than  another,  before  we  reject  the  whole.  It  is  true  the  heir«t-Isv 
shall  only  be  disinherited  by  clear  intention  (c)  ;  but  if  there  be  ever  so  little  reasoi 
in  favour  of  one  construction  of  a  devise  rather  than  iuty  other,  we  are,  at  leasts  sun 
that  this  is  nearer  the  intention  of  the  testator  than  that  the  whole  should  be  v<ad  sod 
the  heir  let  in. 

The  cases  whae  courts  have  refused  to  give  a  devise  any  effect,  on  the  ground  of 
uncertunty,  are  l^ose  where  it  was  quite  impossible  to  say  what  was  intended,  or 
where  no  intention  at  all  had  been  expressed,  rather  than  cases  where  several  meuaa» 


was  there  any  thing  supposed  to  indicate  which  son  or  daiu;hter  was  intended.  When 
Lord  Coke  puts  the  case  of  a  devise  to  A.  for  life,  remainder  to  the  next  heir  male  ot 
B.  in  tail,  B.  having  two  daughters,  and  each  of  them  a  son,  and  both  K  and  the 
daughters  being  dead,  he  gives  three  opinions.  The  one,  that  the  devise  is  void  for 
uncertainty  seems  plainly  to  be  the  opinion  he  himself  least  leans  to.  And  the 
decision  in  Periman  v.  Pierce  or  Biford  (Palmer,  11,  303)  would  se«n  to  diew  that 

(bY  See  the  distinction  taken  by  Newton  C.  J.,  infra,  380  (M. 

(cj  As  to  the  force  or  value  of  this  maxim,  see  4  Mann.  &  RyL  71  (<Q. 

(rf)  Bate  V.  Amh&rst,  Sir  T.  Eaym.  82, 

(a)  Lord  Cheneys  case,  6  Co.  Bepw  68  h.  {b)*  Co.  Lttt  26  k 
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"next  heir  male  of  R"  would  have  been  held  to  mean  the  son  of  the  eldest  daughter, 
as  next  in  consanguinity  to  B.  At  any  rate,  the  devise  in  that  case  seems  much  more 
tmcertain  than  that  in  the  present,  and  yet  the  court  seized  on  any  circumstance, 
rather  than  be  driven  to  regard  the  whole  as  void ;  for  the  limitation  of  an  estate  to 
two  of  the  four  daughters,  the  second  and  third,  was  the  ground  relied  on  besides 
the  word  "next";  and  this  ground  only  excluded  those  two  daughters  and  not 
the  fourth. 

The  case  of  Comdm  v.  Ckilee  (^b.  39),  was  that  of  a  devise  to  the  risht  heirs  of 
tlie  testator's  "  name  and  posterity,  part  and  part  alike,"  which  was  plainly  not  only 
ODoertBin,  but  self-repugnant ;  so  a  devise  to  the  best  men  of  the  white-tawers  in  the 
Year  Book,  49  Ed.  3  («),  or  to  twenty  of  the  poorest  of  the  te8-[361]-tator'8  kindred, 
which  was  WttWi  ixtse,  in  1  Rolle's  Abridgment  (a). 

In  Doe  V.  Jovnville  (b),  the  remainder  being  given  by  the  testator  one  moiety  of  his 
mfe'a  family,  and  Uie  other  to  his  brother  and  sisters'  family  (not  brother's  and  sisters' 
iamily),  the  testator  having  one  brother  with  children,  one  sister  with  children,  and 
having  bad  a  deceased  sister  who  had  left  a  family,  and  there  being  no  means, 
afforded  by  the  will,  of  ascertaining  which  sister  was  meant,  or  what  relations  of  his 
wife,  or  whether  it  was  the  brother  or  his  family  (A),  who  were  to  share  with  one  or 
more  of  the  sisters'  families,  the  court,  of  necessity,  held  this  void  for  uncertainty ; 
but,  even  in  that  cas^  (and  it  shews  how  slow  the  most  celebrated,  and  justly  celebrated, 
judges  are  to  come  to  that  concluaicai,  even  in  such  a  case  as  that)  even  in  that  case, 
Ixnd  Kenyon,  before  whom  it  was  u-gued,  though  the  decision  was  after  tus  death, 
lisd  been  so  unwilling  to  adopt  this  conclusion,  that,  in  order  to  escape  from  it,  he  had 
]ROpounded  a  theory  in  which  the  other  judges  did  not  concur. 

On  this  head,  it  may  further  be  observed,  that  the  difficulty  of  arriving  at  a  con- 
clusion, even  the  grave  doubt  which  may  han^  round  it,  certainly  the  diversity  and 
the  conflict  of  opinions  respecting  it,  and  the  circumstance  of  different  persons  having 
attached  different  meanings  to  the  same  words,  form  no  ground  whatever  of  holding 
a  devise  void  for  uncertainty.  The  difficulty  must  be  so  great  that  it  amounts  to  an 
impossibility ;  the  doubt  so  great,  that  there  is  not  even  an  inclination  of  the  scales 
one  way,  before  we  entitled  to  adopt  the  conclusion.  Nor  have  we  any  right  to 
njgard  the  discrepancy  of  opinions  as  any  evidence  of  the  uncertainty,  while  there 
remainB  any  reasonable  ground  of  [382]  preferring  one  solution  to  all  the  rest.  The 
books  are  full  of  cases  where  every  shift,  if  I  may  so  apeak,  has  been  resorted  to, 
rather  than  hold  tiie  gift  void  for  uncertainty ;  and  on  any  one  of  these  grounds 
which  have  been  heM  sufficient  to  shew  uncertainty  in  the  few  oases,  and  tney  are 
very  few,  where  this  has  been  allowed  to  defeat  a  devise,  it  does  not  appear  possible 
to  defeat  the  devise  now  under  consideration. 

I^tly,  it  seems  not  at  all  consistent  with  principle,  that,  in  order  to  put  a  construc- 
tion upon  words,  we  should  take  some  of  them  in  a  technical,  and  others  in  a  popular, 
sense ;  and  even  the  same  words  in  a  popular  sense  to  a  certain  extent,  and  a  technical 
for  the  residue,  that  is,  only  to  take  them  so  far  out  of  their  technical  sense  as  we  are 
oonpelled  by  the  circumstances  and  the  context. 

tluB  principle,  of  getting  as  near  the  technical  sense  as  we  can,  is  strongly  illustrated 
by  what  Littleton  in  s.  352  says  of  performance  cy  pres  of  conditions,  which  are  to 
do  some  act  known  in  t^e  law, — as  to  re-enfeoff  the  feoffor  asid  his  wife,  habendum 
to  them  and  liie  heirs  cl  their  bodies,  remainder  to  the  ri^t  heirs  of  the  feoffor ;  and 
tile  husband  dies.  Hwe,  tiie  feoffment  must  be  made  as  near  to  the  technical  import 
of  those  words  as  may  be.  Therefore,  a  life  estate  without  impeachment  of  waste, 
must  be  ^ven  to  the  wife,  with  remainder  to  the  heirs  of  the  body  of  the  husband  by 
her,  remainder  to  his  right  heir;  which  is  not  giving  her  an  estate  tail,  as  she  would 
have  had  if  her  husband  had  been  alive,  but  as  near  it  as  possible. 

We  are  now  to  apply  these  principles,  every  thing  of  course  depending  upon  the 

(e)  In  Bedph  Jordan's  case,  M.  49  K  3,  fo.  3,  pi.  7,  the  only  question  discussed  was, 
whether — on  a  devise  to  Agatha  Lawe  for  life,  on  condition  to  find  a  priest  to  sing  for 
the  souls  of  Balph  Jordan  and  his  ancestors,  remainder  to  two  of  the  best  men  of  the 
guild  or  fratermty  of  white-tawers  in  London,  for  ever,  on  the  same  condition,  such 
moaindw  was  not  v<nd  for  want  of  oapodty  in  the  unincorporated  guild  to  take. 

(a)  Qnere  this  case. 

{b)  Vide  supra,  362,  n. 
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particular  words  and  circiunstances  of  each  case ;  and  the  two  questions  wfaidi  murt 
be  disposed  of  are,  first,  whether  the  words  "  male  heir "  are  used  in  a  starict  and 
technical,  or  in  a  popular  [363]  sense  ?  And,  secondly,  on  what  event,  and  to  whcHo, 
tlie  words  "  first-male  heir  of  R.  Ghilcott's  branch  (rf  Uie  family  "  give  the  remainder  Y— 
when  that  remainder  vests  1   And  in  what  person  ? 

First  That  "heir"  may,  in  peculiar  circumstances,  mean  "heir  apparmt,"  or 
even  "  heir  presumptive,"  cannot  be  denied ;  but,  according  to  the  principles  alnadr 
stated,  the  x>roof  of  tiiis  is  upon  those  who  would  divert  or  perrott  the  words 
from  their  known  legal  acceptation,  and  assume  a  testator  to  have  trei^ed  as  an  faeir 
one,  who  his  ancestor  being  still  in  esse,  could  not,  in  any  legal  propriety  of  speech, 
be  said  to  have  become  an  heir ;  the  maxim  "  Nemo  est  hseres  viventis "  being  die 
known  general  rule.  Sometimes,  no  doubt,  the  expression  is  so  used  as  to  take  it 
clearly  out  of  the  rule  :  thus  "  heir  apparent "  at  once  shews  what  is  meant.  So,  the 
statute  of  treasons,  25  Ed.  3,  st  5,  c.  2,  mentions  the  king's  "  son  and  heir "  as  oontn- 
distinguished  from  the  king  himself.  But  so,  too,  the  context  may  shew,  in  a  devise, 
that  uie  person  intended  to  take  is,  not  very  heir,  but  he  who  would  be  heir  on  the 
death  of  his  ancestor,  and  that  "heir"  is  a  word  of  designation  or  description;  ai, 
for  example,  when  he  is  plainly  intended  to  take  during  the  ancestor's  life.  Ilius, 
though  a  devise  to  A.  for  life,  remainder  to  the  ri^ht  heir  of  B.  is  contingent  during 
tiie  life  of  B.  and  is  defeated  by  B.'s  not  dying  during  the  subsistence  of  the  pardculir 
estate,  yet,  if  it  were  to  A.  for  life  remainder  to  the  heirs  of  the  body  of  B.  so  knig 
as  B.  shall  live,  an  estate  pur  auter  vie  being  given,  and  the  ancestor  being  cestui  que 
vie,  the  rule  of  law  would  plainly  be  excluded.  But  we  may  safely  assert,  that  when- 
ever the  popular  sense  of  descendant  has  been  given  to  the  word  "  heir,"  this  has  been 
done  on  a  manifest  indication  of  the  testator's  meaning,  or  what  Hobart  (in  Cowiden 
V.  Gierke)  calls  "  demonstration  [364]  plain  "  (a)  in  a  note  mentioned  with  approval  by 
Bridgman  C.  J.  in  CoUingwood  v.  Pace  (Bridgm  413),  an  indication  which  made  it 
almost  as  impossible  to  use  the  words  in  their  technical  sense,  as  if  the  testator  hid 
himself  declared  that  he  used  them  in  the  popular  sense. 

Thus,  in  BtmJtett  v.  Durdant  (2  Ventr.  311)  the  question  arose,  whether  a  devise 
to  "  the  heirs  of  the  body  of  A.  now  living,"  was  a  vested  or  a  contingent  renuunder ; 
and  it  was  held  to  be  vwted,  because  the  words  "now  living"  were  Nearly  referred, 
not  to  A.,  but  to  t^e  heirs  of  the  body ;  and  it  was  also  from  the  other  inits  of  tlie 
will  clear  that  the  testator  knew  of  A.  being  in  esse  also  {c£).  Therefore,  it  was  held, 
that  this  gave  the  remainder  to  the  heirs  during  his  life. as  much  as  if  the  devise  bad 
been  "to  the  heir  apparent  of  A."  in  terms.  Nevertheless,  it  was  not  without  great 
struggle,  and  conflict  of  opinion,  that  this  decision  was  come  to ;  for,  in  James  v. 
Bu^rdmi  (1  Ventr.  334)  on  the  same  devise,  the  court  of  King's  Bench  having  held 
that  the  remainder  vested,  the  Exchequer  Chamber  reversed  their  decision  with  wly 
one  dissentient  voice ;  and  one  judge  in  the  court  of  King's  Bench  also  had  held  the 
remainder  contingent.  The  judgment  of  the  Exchequer  Chamber  was  indeed  reversed 
in  the  House  of  Lords.  It  was  in  deference  to  this  decision  of  the  Lords,  that  Bun^ 
V.  Dwrdamtj  to  which  I  have  just  referred,  was  decided ;  and  even  tiien  Atkyns  C.  K 
and  Powell  J.  retained  their  opinion,  that  the  remainder  was  contiDgent 

Sc^  in  Darliiam  dan.  Long  r.  Bemanont  (1  F.  Williams,  229),  a  remaind^  [36Q 
beii^  devised  to  the  heirs  nude  of  the  body  of  Elizabeth  Long,  and  notice  token  tJiat 
she  had  three  sons,  and  the  hetr-at-law  being  clearly  excluded  by  an  annuity  given  to 
him,  the  House  of  Lords  again  held,  against  the  opinion  of  the  chief  justice,  and  the 
chief  baron,  and  other  judges,  that  the  heir  apparent  took.  But  this  was  so  held 
upon  the  intention  appearing  from  the  reference  made  to  the  sons  of  Elizabeth  Lcn^ 
and  to  herself  at  the  same  time,  as  well  as  upon  the  exclusion  of  the  heir-atrlaw. 

In  like  manner,  the  case  of  Goodright  dem.  Brocking  v.  White  (2  W.  Ka.  1010), 
though  it  goes  further  than  any  other  case,  yet  was  rested  upon  the  phun  indication 
of  intention.  The  testator  gave  annuities  to  three  of  his  daughters  for  tJieir  sevoal 
lives,  and  he  then  gave  an  wnuity  to  his  dau^ter  Maiguet  and  bis  sm  Richird 
Axwldng  for  his  own  and  their  joint  lives.   BUckatone  J.,  who  retorts  the  cm4 

(a)  Hob.  33.  The  marginal  note  here  referred  to,  is,  "  No  man  ahidl  shew  me  a 
case  in  law  where,  by  purchase  by  devise  to  an  heir,  any  may  take,  that  is  not  hev 
indeed  without  declaration  (not  demonstration)  plain." 

id)  The  latter  circumstance  appears  rather  to  militate  against  this  oonstmetioo. 
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wmndered  this  ohanga  in  the  tenure  of  the  annuity  from  that  of  the  annuities  to 
tiie  other  daughters,  as  a  plain  indication  that  the  testator  contemplated  Mu>garet 
surviTing  Bichard  Brooking,  and  that  therefore  "heir"  must  be  read  "issue,"  in 
nder  to  let  her  son  take  during  her  life.  The  devise  was  to  Bichard  Brooking  and 
the  heirs  of  Margaret:  habendum,  to  the  heirs  male  of  Bichard  lawfully  begotten 
and  heirs  of  Margaret,  jointly  and  equally,  and  for  want  of  heirs  male  of  Richard 
fikotddng  at  his  decease,  then  to  the  heirs  and  assigns  of  Margaret^  lawfully  begotten 
of  her  body.  It  cannot,  therefore,  be  said  that  any  new  law  was  inteoduced  by  this 
ose;  uid,  indeed,  the  chief  justice  founds  himself  upon  the  fcHrmer  casea,  in  holding 
tint  llaiigBref  8  heir  apparent  was  indicated  to  be  intraded  by  ^e  teBtator. 

It  mostt  howerer,  oe  admitted,  that  in  both  the  latter  [866]  oases  (a)  feebler 
iidicatacHis  of  intention  were  allowed  to  satisfy  the  court  than  had  been  held  requisite 
in  other  instances ;  and,  as  regards  this  diversity,  th<»e  two  cases  are  less  reconcilable 
with  the  general  current  of  decision  than  might  have  been  wished.  Nevertheless,  in 
idl  of  them,  the  courts  have  professed  to  require  a  plain  and  ondmiable  intention 
More  they  can  bend  the  words  from  their  technical  import. 

That  nothing  but  such  plain  indication  can  suffice  to  ^ve  this  sense  to  the  words, 
we  have  not  only  the  authority  of  Hobart  C.  J.  and  Bndgman  C.  J.  which  I  have 
already  cited  (supra,  366),  but  the  decision  in  ChaUoner  v.  Bmyer  (2  Leon.  70),  a  case 
always  regarded  as  of  ^reat  weight,  and  never  professed  to  be  at  all  broken  in  upon 

the  suDseq^uent  decisions.  It  was  an  assise  of  novel  disseisin,  in  which  the  teiumt 
eUmed  as  hei^at-law,  and  the  demandant,  under  a  devise  to  the  Toni^r  of  two  sons 
in  tail  remainder  to  the  hedrs  of  tAie  body  of  -the  elder,  and  if  he  die  without  such 
iinie,  then  to  two  daiuhten,  in  fee.  The  younger  son  died  leaving  the  elder  living ; 
his  son  was  tenant,  and  he  contended  that  though  by  grant  he  comd  not  take,  living 
his  fatlier,  yet  by  devise  he  might,  in  order  to  favour  the  intention  of  the  testator. 
Bnt  the  court  appears  strongly,  and  unanimously,  to  have  reprobated  this  distinction. 
It  held,  that  clearly  the  tenant  could  not  so  takej  whereupon  he  offered  evidence  to 
shew,  by  parol  declaration  of  the  testator,  that  he  never  meant  his  daughters  to  take 
aa  long  as  his  eldest  son  had  issue.  But  the  court,  says  the  book,  "  utterly  rejected 
diis  evidence,"  and  gave  judgment  for  the  demandant^  upon  the  strict  legal  meaning 
of  the  devise,  holding  to  the  maxim  "  nemo  est  hseres  viventis." 

^67]  So,  in  Davis  v.  Spe^  (4  Mod.  163),  where  tJie  whole  question  turned  on  the 
wuit  of  a  particular  estate  to  support  a  contingent  use,  (the  first  gift  being  to  the 
heirs  of  William  Horn,  begotten,  or  to  be  b^ottoi,)  up(m  Ann  his  wife,  it  was  held, 
that  neillier  in  a  deed,  nor  in  a  will,  could  any  such  estate  be  raised  by  implication 
u  was  here  wanted,  to  suj^iort  the  remainder  i  and  the  dedsion  was  afiumed  in  the 
House  of  Lords. 

But  to  shew  an  intention  of  the  testator  in  the  present  case,  there  is  absolutely 
nothing,  except  a  su^estion  of  consequences  which  may,  or  may  not  ever,  have 
oeearred  to  himself.  The  learned  judges,  six  in  number,  who  held  that  he  used  the 
words  in  their  popular  sense,  as  meaning  heir  apparent  (&),  do  not,  by  any  means, 
gRMind  this  opinion  upon  the  same  circumstances.  The  Lord  Chief  Justice  gives  as 
hia  reason,  what  would  be  quite  sufficient,  and  would  brin^  the  case  wi^in  the 
wthorities  of  Jarrm  v.  Bichardaon  and  Burnett  t.  Dmdant,  if  it  existed  in  the  facts. 
Hia  lordship,  both  in  the  former  and  the  more  reooit  aigument,  but  more  particularly 
iQ  the  former  (and  to  hia  reasons  on  that  former  occasion  he  expressly  refers  upon  this 
point  in  his  latter  argument),  mainly  reUes  upon  the  supposed  circumstances  of  the 
will,  shewing  "  that  the  testator  contemplated  the  possibility  of  the  mother  being  alive 
vhen  the  son  took  as  heir  of  the  uncle."  This,  his  lordship  says  (10  Bingh.  236, 
3  Moore  &  Soott,  624),  brings  the  case  within  the  principle  esteblished  in  Darbison  r. 
BtaumotU  and  the  other  cases. 

Now,  I  have,  in  vain,  endeavoured  to  find  any  proof  that  the  testator  had  any 
fact  in  his  contemplation,  as  the  mother  surviving  the  son,  who  should  take ;  his 
Iwdship  can  only  shew  this  by  referring  to  the  obligation  imposed  on  the  heir  of 
Paying  to  the  daughters  of  [368]  R.  GhUcott,  which  shall  be  then  living,  the  sum  of 
100).  each,  at  the  time  of  the  taking  possession  of  the  aforesaid  estates.  Now,  bow 
WKs  t^  shew  that  the  heir's  mother  was  to  be  one  of  these  daughters.  It  plainly 
nqsires  him  to  pay  each  of  the  surviving  daughters.    But  his  mother  might  be  dead 

(a)  Ihnhiaon  v.  Bmanmtf  and  QoadrigU  t.  Whiie.  {b)  Quare. 
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before  he  could  take,  and  yet  the  direction  wotdd  apply ;  and  he  voold  eomply 
it^  by  paying  suob  as  survived  his  mother. 

It  is  admitted,  on  all  hands,  that  a  devise  to  A.  iot  lif^  remainder  to  the 
heir  of  B.,  cuinot  vest  unless  Bu  predeceases  A.  But  a  devise  to  A.  for  life, 
to  tile  right  heir  of  B.  now  living,  vesta  the  remainder  in  B.'s  heir  ^parent  or  {Hwmffi> 
tive.  So,  a  devise  to  A.  for  lue  remainder  to  the  li^t  heir  (tf  B.,  he  payi^  to  K 
an  annuity  upon  coming  into  possession,  would  deariy  vest  die  remainder  in  B.'s  hor 
apparent.  But  the  present  is  nothing  like  that  case.  It  is  a  remunder  to  the  heir 
of  K,  he  paying  so  much  to  his  surviving  aunts  on  taking  possession,  or  a  remainder 
to  the  heir  of  one  of  five  sisters,  he  paying  such  of  the  others  as  may  be  alive  when 
be  takes  possession,  that  is,  he  paying  such  of  his  aunts  as  may  survive  his  motiier. 
The  person  intended  being  unknown,  and  the  question  being,  whether  that  praaoa 
can  be  one  whose  mother  is  living  we  clearly  are  not  entitled  to  assume  that  the 
testator  conceived  the  person's  mouier,  whoever  he  might  be,  to  survive  the  party  in 
possession,  because  this  is  assuming  one  of  several  possible  thin^  and  assuming  it,  for 
the  purpose  of  ascertaining  who  the  person  intended  is,  which  is  the  thing  in  dupate; 
consequently  it  is  assuming  the  matter  in  i^ueation,  or,  what  is  the  same  thin^^  niwmmiig 
gratuitously  that  which  decides  the  question. 

The  test,  by  which  to  try  tiie  argument,  is  this.  Suppose  ihe  testator  had  intended 
to  designate  the  very  line  and  the  very  individual,  upon  whom  the  starict  [SOH 
technical  construction,  as  I  conceive,  makes  the  gift  fall  Nay,  suppose  he  had  said 
in  terms,  "  Let  whichever  daughter  first  dies  leaving  a  male  heir,  be  the  stirpa  of  the 
line  in  which  this  remainder  shall  descend,"  might  he  not  still  have  added  tiie  obliga- 
tion OQ  that  male  heir,  to  pay  1001.  to  each  surviving  daughter,  upon  the  estate's 
vesting  in  possession  f  Unquestionably  he  might  have  done  so,  and  in  the  very  words 
which  he  has  used.  Therefore,  those  words,  of  undisputed  meaning  do  not  at  all 
indicate  an  intention  inconsistent  with  the  technical  construction  of  the  words  of 
which  the  sense  is  disputed.  But  the  same  test  applied  to  the  other  conatructioos, 
which  have  been  set  aside  upon  the  inferoice  drawn  from  the  gift  of  lOOL,  will  be 
found  conclusive  as  to  those  other  ocmsteactionB.  For  example,  had  he  intoided  afi 
the  daughters,  or  their  descendants,  to  make  up  one  heir,  and  tJiat  iAte  ranaindir 
ahould  rail  upon  the  one  male  heir  of  K.  Chilcott,  through  the  coparceners,  the  diroo- 
tion  that  this  male  heir  should  pay  lOOL  to  the  surviving  daughters  would  have  been 
absurd,  as  they  must,  by  the  supposition,  have  been  all  dead. 

I  ought  to  add  t^at  two  of  tne  learned  judges,  Taunton  J.,  and  Bosuiquet  J.,  in  a 
single  sentence,  each  in  passing,  and,  among  many  other  reasons,  advert  to  that  view 
of  the  case,  as  it  seems  to  me,  from  an  oversight  on  the  part  of  those  learned  judges; 
but  they  do  not  rely  upon  it.  It  is  not  the  ground  of  their  argument ;  it  is  only  one 
of  several  circumstances  to  which  each  of  those  two  learned  judges  adverts,  as  forming 
altogether,  the  ground  of  their  argument ;  but  the  Chief  Justice  mainly  relies  upoo 
it  The  ground  vcptm  which,  mainly,  four  of  the  other  learned  judges  reject  the 
technical  sense,  ezuts  in  tiie  case ;  but  it  do«  not  appear  to  me  sufficient  to  sappoit 
their  conclusion ;  and  tiie  fiftii, — WiUiaQU  J., — ^in  ms  very  able  argument,  doee  not 
specify  the  psrticuku'  reasons  which  have  led  him  to  the  same  con-[3701-clu8i(Hi,  bat 
merely  gives  his  opinion  upon  the  particular  case,  after  laying  down  the  principles 
with  great  clearness,  and  in  a  manner  not  to  be  questioned.  'Ilie  other  four  leannd 
judges,  Taunton  J.,  B<»anquet  J.,  Fattesou  J.,  and  Bayley  B.  (subject  to  the  observa- 
tion I  have  made  respecting  the  first  two  of  those  learned  judges),  in  their  learned  and 
luminous  judgmento,  rest  their  preference  of  the  popular  to  t^e  technical  sense  mainly 
upon  the  consideration  that,  if  the  strict  legal  sense  were  adopted,  the  whole  deviie 
might  fail,  including  the  gift  to  t^e  daughters ;  because  it  was  possible  that  the  whole 
of  the  five  daughters  of  B.  Chilcott  might  survive  Uie  determination  of  the  prior  life 
estates  grven  to  his  widow  and  her  sisters. 

The  possibility  was  not  a  yen  proximate  one.  It  was  more  likely  tiiat  some  one 
of  the  five  dioold  predeoease.  Time  ^  them  died  before  Uie  life  estates  detennined, 
and  each  left  a  nude  heir  at  her  decease.  But  it  certainly  might  have  been  otiierwiae ; 
and  all  might  have  survived  the  widow  and  her  two  sisters ;  and,  in  that  case,  no  doubt, 
the  heir-at-law  must  have  taken ;  because  there  would  have  been  no  heir  male  of  three 
living  daughters  to  take  under  the  devise,  construed,  as  we  have  construed  it,  by  tiie 
starict  rules  of  law,  and  the  contingent  use  would  have  been  destroyed. 

But  the  same  thing  might  have  happened,  and  tiie  same  fiulure  of  the  devise,  upon 
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Ae  otiier  connta^cidon,  if  tlie  8<hib  had  died  leaving  <Hily  daughters  or  hein  female  of 
the  fire  dsterB  at  the  determination  of  the  life  estates.  Such  things  ore  always 
possiMe ;  and,  in  hardly  any  instance,  does  tiie  fhuning  of  a  will  provide  against  we 
poMibili^  of  tlieir  happening.  The  existenoe  of  such  a  rit^  is  never  to  be  taken  aa 
a  proof  m  a  testator's  meaoii^  as  a  *<  demonstration  plain  "  that  he  uses  known  legal 
fusses  in  an  unusual  and  intellectual  sense,  unless  the  risk  be  imminent)  and  the 
event  one  [371]  which  he  must  be  presumed  to  have  been  aware  of,  to  have  had 
before  his  eyes,  and  to  have  meant  to  avoid,  and  yet  to  have  taken  no  precautions 
to  avoid,  except  the  use  of  the  words  in  question. 

If  we  can  be  sure  that  he  foresaw  the  event,  that  he  was  minded  it  should  not; 
ha^^n,  and  that  he  used  the  words  notwithstanding,  then  an  inference  certainly 
aiues  t^  he  used  them  in  such  a  sense  as  precluded  the  danger.  But  if  t  be  only 
a  possibility  which  we  can  speculate  upon  sand  inu^e,  while  he  may  veiy  possibly 
Hver  have  thought  of  it,  no  mference  can  arise  which  it  would  be  safe  to  rely  upon 
IB  coutrning  his  words.  It  ocmatantly  haj^iens,  that  cases  occur  never  oontempkited ; 
and  nothine  can  be  more  oommcm  than  to  see  the  legal  oonstauctjon  of  a  devise  defeat 
what  must  nave  bem  the  intention  of  die  testator. 

It  appears,  therefore,  impossible  to  depart  from  the  known  and  fixed  rule  o  law, 
m  this  case,  upon  any  of  Uie  grounds  suggested ;  and  we  are  then  left  to  inquire, 
within  the  Korpe  of  that  rule,  who  the  first  male  heir  of  R.  Chilcott's  branch  ahm  be ; 
that  is,  which  of  the  heirs  nude  of  the  daughters,  taking  (a)  on  the  decease  of  their 
ancestors,  became  entitled  in  July  1820,  when  the  life  estates  given  by  the  will  were 
dctennined. 

This  brings  us  to  the  second,  and  the  only,  remaining  point  in  the  case.  Taking 
into  conaiderataon  what  was  before  shewn  respecting  the  meaning  to  be  fixed  upon 
the  words  "  branch  of  B.  Chilcott's  family,"  ana  ke^nng  in  mind  uiat  the  testatOT  had 
disposed  of  the  other  and  elder  branch  by  giving  an  estate  to  Uie  male  heir  of  John 
Chilcott,  and  for  want  of  such  male  heir,  wen  over  to  B.  Chilcott's  bnuich,  it  appears 
that,  upon  the  suppootatm  shewn  to  be  necessaiy  of  "heir"  meaning  heir  rSTSQ  in  th* 
kg>l  seme,  the  remainder  over  is  devised  to  the  person  in  R.  Chuootl^a  oranch  who 
flrat  shall  answer  the  description  by  becoming  a  m^e  heir. 

Hiere  were  five  daughters  living,  to  the  testator's  knowledge,  of  whom  four  had 
SODS ;  but  the  eldest  having  only  daughters,  and  it  being  possible  a  male  might  be 
bom  to  her,  though  it  was  in  all  ukelihood  out  of  the  testator's  contemplation,  as  she 
iud  attained  the  age  of  forty-seven  or  forty-eight ;  but  it  being  certainly  possible  that 
her  daughters  might  have  sons,  as  actually  did  happen  before  the  determination  of  the 
life  estates,  he  directs  that  whoever,  from  any  of  uie  five  daughters,  first  answers  the 
description  of  heir  male,  shidl  be  entitled,  aa  what  he  calls  the  heir  m^e  of  B.  Chilcott's 
baDch.  The  words  plunly  bear  tliis  construction ;  they  indeed  seem  not  to  bear 
any  other  without  doin^  violraice  to  their  obvious  meaning ;  and  when  we  find  a  sense 
in  which  they  can,  consistently  with  the  rest  of  the  will,  be  taken,  and  tiiat  sense  is, 
not  onlv  contrary  to  no  rule  of  the  law,  but  more  accords  with  its  known  rules  and 
frinoques  than  any  other  sense  which  caa  be  put  upon  t^em,  snrdy  we  are  not 
■othorised  to  reject  it. 

This  construction,  indeed,  the  construction  put  upon  "  male  heir  "  of  itself,  excludes 
the  lines  of  three  of  the  daughters,  and  this  construction  excludes  a  fourth.  The  issue 
(rf  Agnes,  who  was  still  living  when  the  ejectments  were  brought,  are  of  cotuve  excluded. 
The  Winters  are  also  excluded,  because  Joan,  their  mother,  survived  the  last  tenant 
for  life,  Eleanor  White,  by  some  months.  Joseph  Parsons  answered  the  description 
of  a  male  heir  at  Eleanor  White's  death,  because  his  mother,  Sarah,  died  in  1813 ;  but 
he  cannot  be  considered  as  coming  under  the  description  of  first  male  heir  on  any 
soDstructjon  that  can  be  imposed  upon  ^e  phrase ;  for  he  neither  was  the  male  heir 
of  the  eldest  daughter  nor  the  person  [373]  who  first  by  the  death  of  his  mother 
came  within  the  description  of  heir.  The  constanction  excludes,  lastly,  the  Ferratts ; 
heeanse  Betty  Poratt^  daughter  of  R.  Chilcott's  eldest  daughter,  Afory  Bishop,  was 
living  when  the  ejectments  were  brought^  and  eonsequentiy  the  defendant  Ma^ev 
Perratt  did  not  come  within  the  description  oi  kin.  Thus  l^e  line  of  Betty  Vin^ 
nmnna  to  take.   She  ^ed  in  1804,  leaving  a  son,  Thomas ;  consequently,  that  son 

(a)  As  to  the  distinction  between  the  heir,  taking  by  limitation,  and  the  quasi  heir, 
taking  by  purchase,  vide  infra,  380  (b). 

a  p.  xn.— 30* 
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Vas  then  male  heir,  and  he  wae  Uie  first  of  B.  Ghilcotf  s  bmily,  the  first  of  braul 
of  the  Chiloott  family,  who  became  male  heir.  He  devised  to  his  wife  Catiieriiia>  aas 
of  the  lessors  of  l^e  plaintiff  in  the  second  ejectment ;  and  some  question  haviiu;  hesB 
made  whether  the  words  gave  a  remainder  in  fee  or  in  tail,  it  is  necessary  to  oispOM 
of  this,  in  order  to  remove  any  doubt  as  to  tiie  validity  of  tiie  devise  under  whudi  aba 
elaims ;  but  I  own  I  can  see  no  doubt  whatever  on  this  part  of  the  case ;  nor,  indeed, 
do  I  find  any  ez|»«8sed  by  the  learned  judges.  It  is  not  duiied  tliat  an  estate  may 
be  given  to  A.  for  life,  and  the  heirs  of  the  body  of  his  ancestor  B.,  so  as  to  exeeote 
an  estate  tail  in  whatever  person  comes  within  that  desoriptirai  of  being  heir  ol  BL, 
and,  conaequAntlyf  that  of  A.  himself  comes  within  it^  the  ertate  tail  shall  m  eneoted 
in  Idm;  aa  U  the  gift  be  to  the  firat  son  of  B.,  aod  the  hein  of  his  body;  and  audi 
vaa  the  principle  in  MandenU^s  can  (Co.  Litt  36  b.  and  20  b.)  and  in  SovUtooU  v. 
Stowdl  (1  Mod.  237).  But  in  all  such  instances  there  are  apt  words  exi»eBsly  ta 
«reate  an  estate  taU  by  plain  limitation ;  and  to  raiae  an  estate  tail  from  rach  wonk 
as  "first  heir,"  and,  still  more,  from  the  words  "the  first  heir,"  is  quite  impossiUa. 
It  is  dear,  tiien,  that  the  person,  whoever  he  may  be,  takiiu;  under  this  devise,  takes 
an  estate  in  fee ;  [374]  and  theref(H:e  Thomas  Viney  could  well  devise  to  his  wife 
Cftthuine. 

The  remainder  having  once  vested  in  the  son  of  the  fourth  dau^ter,  it  cannot 
diveat  by  any  Bubsec[uent  event  This  is  not  one  of  the  cases  in  which  a  remaindar 
may  c^wn,  to  let  in  mterests  aocniing  since  vaster :  as  where  a  oontin^eat  hiiiita- 
tion  is  to  the  use  of  several,  incapable  of  takmg  at  one  and  the  same  time,  it  will  vest 
in  the  first  who  becomes  capable,  and  then  open  so  as  to  let  in  tiie  otihen  for  their 
proportions.  But,  here,  tiie  remainder  being  contingent  till  t^e  deatii  of  Betty  Tiney, 
it  vested,  upon  her  death,  in  her  son,  who  took  as  a  purdiasNr ;  and  tiie  nile  is,  as 
was  laid  down  in  Sou^eot  v.  StoweU  (1  Mod.  226),  that  a  remainder  being  onoe  weD 
vested  in  a  purchaser,  the  estate  shsJl  afterwards  run  in  course  of  descent.' 

That  the  construction  put  upon  this  devise  is  free  from  all  doubt^  nay  that  tiiere 
may  not  be  considerable  oojeotiona  urged  a^nst  it,  can  in  no  wise  be  affirmed.  The 
ease  is  confessedly  one  of  extraordinary  difficulty ;  but  the  meaning  given  to  tin 
words  appears  to  come  within  the  principles  already  stated,  and  to  be  less  exposed  to 
grave  objections  than  any  of  Uie  other  constructions  which  have  been  proposed. 

Thus,  if  it  be  said  that,  iJter  all,  tiie  son  of  the  fourtJi  daughter  is  not  so  moch 
first  heir  of  the  branch  as  the  son  of  tiie  eldest,  the  answer  is,  nrst^  that  the  latter  ai 
not  heir,  unless  we  violate  a  known  rule  of  law ;  and,  aemmdly,  that  nnther  is  be  heir 
•of  the  branch ;  for  no  one  oan  aiuwer  that  desoripticHi,  exoept  an  heir  made  19  of  aB 
the  w^axoeners. 

Again,  if  it  be  said  that  neither,  therefore,  is  1^  son  of  the  fourth  daughter  mek 
beir,  uie  answer  is,  that  such  heir,  strictiy  so  called,  being  plainly  excluded  by  [375] 
the  words  of  the  devise,  we  come  as  near  the  strict  legal  sense  as  the  will  allows,  hf 
taking  one  who  is  both  an  heir,  and,  in  a  plain  sense,  uie  first  heir,  though  he  be  oot 
that  one  heir  which  all  the  coparceners  together  make  up. 

Again,  if  it  be  said  tbat  the  son  of  the  youngest  daughter  <mly  is  t^e  male  heir  of 
the  branch,  meaning  by  that,  the  male  heir  in  the  branch  at  the  time  of  his  mother's 
death,  and  that  afterwards,  an  elder  sistw  dying,  her  son  would  have  better  answered 
the  description — the  answer  is,  that  there  is  no  good  ground  for  holding  the  son  of 
the  elder  lur^erable  to  the  son  of  the  younger  dMighter  as  male  heir  of  the  1h«u^ 
because  t£e  law  regards  the  daughters  equally  (a),  and  the  renuunder  being  once 
vested  in  the  hdr  male,  by  the  death  oi  the  fourai  dau^ter,  it  cannot  be  diverted  hf 
any  subsequent  event 

Further,  it  is  said,  that  the  testator  more  probably  intended  tbe  nude  heir  of 


of  probable  intention  we  see  he  most  probably  intended  a  male  heir  (or  rather, 
attention  had  been  called  to  it,  would  nave  intended  a  male  heir,)  of  nme  of  the  five 
daughters  oi  B.  Chilcott  to  take,  but  ratiier  a  male  heir  ci  John  Chiloott  the  elder 
iHBnch ;  and  yet^  he  is  held  dearly,  on  all  hands,  to  have  used  words  nhiA  pndntb 

(a)  Except  where  t^e  propertfy  dracended  is  dothed  with  a  public  trusts  as  in  ths 
ease  <n  the  oesoent  oi  the  erown  or  of  an  advoweon.  Aa  to  the  enitia  pan^  vida  Lttt. 
e.  240,  aaprst  337. 
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a^7  mch  eflfoct  being  given  to  his  most  probable  intention.  And,  lastly,  it  ia  certain 
that  he  might  have  distinguished  the  eldest  daughter  and  her  issu^  had  such  been  his 
dear  intention ;  but  he  did  not 

In  construing  the  words  "  the  first  male  heir,"  &c.,  [376]  I  have  proceeded  upon 
t&e  ground  of  "  male  heir  "  bein^  taken  as  near  the  technical  sense  as  is  possible,  con- 
sistently with  the  words  of  the  wilL  If,  instead  of  this  sense  we  take  the  term  to  mean 
descendant,  or  heir  apparent,  much  greater  doubt  arises  as  to  the  person  intended  by 
"the  first,"  so  much  doubt,  that  I  snould,  in  this  case,  even  lean  more  towards  ike 
«|Roion  (d  those  who  hold  the  meaning  to  be  uncertain.  But  this  consequence  of 
giving  a  popular  sense  to  t^e  word  "  heir,"  the  consequence,  that  we  should  be  driven 
to  hokl  the  devise  void  for  uncertainty,  only  adds  new  force  to  the  reasons  in  fiivour 
of  abiding  by  its  legal  acceptation. 

N(n>  is  it  easy,  in  construing  the  devise  over,  to  leave  out  of  our  consideration  the 
reasons  given  by  Holroyd  J.,  in  his  most  able  and  learned  argument,  for  holding  that 
the  testator  used  the  huiguage  in  the  first  gift,— that  to  John  Chilcott, — in  nearly  the 
same  sense  (or,  at  least,  tiiat  be  must  be  taken  to  have  used  it  in  the  same  sense,) 
which  we  are  affixing  to  tbe  terms  employed  in  the  devise  over  to  R.  Chilcotf  a  &mily. 

If  your  lordships  shall,  as  I  humbly  venture  to  recommend,  adopt  this  construc- 
ta<m,  and  agree  with  the  court  of  Kings  Bench,  you  will  differ  from  the  two  learned 
judges  who  consider  that  the  grandson  of  the  eldest  daughter  should  take,  as  nearest 
u  blood  (but  there  is  no  indication  to  whom  (a)  nearest),  with  the  two  learned  judges, 
iriio  hold  that  the  second  daughter's  son  shomd  take  as  first  in  order  of  birth,  and 
wiUi  the  other  [3771  two,  who  hold  the  whole  devise  void  for  uncertainty.  Yon  will 
agree  with  the  five  learned  judges,  who,  rejecting  the  popnlar  sense  <n  tiie  words, 
conBtrae  them  techniudly,  and  give  tiie  remainder  to  the  Ant  person  who  answers,  or 
warn  H  near  as  may  be  to  answering  Ibe  legal  desciiptaon  of  the  wiU. 

In  any  ease,  not  before  yon  for  review,  which  should  have  had  the  authority  of 
such  names  as  are  to  be  found  supporting  any  one  of  the  doctrines  mooted  in  this 
argument,  that  authority  would  have  been  high  and  commanding.  When  we  are 
called  apon  to  determine  whether  or  not  those  most  learned  and  able  persons  have  in 
the  courts  below  arrived  at  a  right  conclusion  on  &  question  confessedly  difficult,  we 
are  not  at  liberty  to  acknowlec^  the  sway  of  their  authority ;  yet  it  may  be  some 
satis&ction  to  your  lordships  when  driven  to  the  necessity  of  choosing  between  their 
conflicting  opinions,  that  you  have  taken  the  same  view  wi^  such  men  as  Holroyd 
and  Littledale,  among  the  greatest  lights  that  have  ever  shone  in  our  profession. 

LoBD  GoTTENHAiL  My  lords,  the  judgment  under  consideration  is  in  favour  of 
the  title  of  Thomas  Viney,  the  son  of  we  l£ixd  dauj^ter  of  R  Chifcott,  the  testator's 
imele. 

The  first  question  is,  whether  this  judgment  should  be  reversed.  Until  this  is 
determined,  it  would  be  useless  to  consider  which  of  the  other  male  descendants  of 
^  daughters  of  R.  Chilcott  ought  to  be  preferred,  as  best  answering  the  description 
«i  **  first  male  heir  of  the  branch  of  my  imcle  B.  Chilcott's  family." 

Thomas  Viney,  if  the  ground  upon  which  he  has  been  prderred  by  the  court  of 
^ng's  Bench,  cannot  be  maintained,  cannot  upon  any  other  sustain  any  competition 
with  the  male  descendants  of  the  elder  sisters,  Mary  or  Joan ;  for  he  was  neither 
first  in  birth,  nor  proximus  [378]  gradu ;  but  he  was  first  of  the  male  descendants  of 
Richard's  daughtOTS,  who,  by  the  death  of  his  mother,  became  her  heir  in  the  sense 
imj^ed  in  the  mudm — "  nemo  est  hieres  viventis."  The  sole  question,  therefore,  is, 
whether  this  maxim  a|^lies  to  ike  |neeent  case,  so  as  to  give  to  Thomas  Viney  a  title 
above  tiie  other  claimants.  In  the  court  of  King's  Bench  in  1836,  two  judges.  Little* 
dale  J.  and  Holroyd  J.,  were  in  favour  of  his  claim,  and  one,  Bayley  J.,  against  it. 
In  this  House,  in  1833,  four  judges,  Taimton  J.,  Bosanquet  J.,  Bayley  J.,  and 
Tlndal  C.  J.,  were  against  it ;  axid  one,  Littledale  J.,  was  in  its  favour ;  and,  upon  the 
.  * 

(a)  Assuming  that  tiie  testatiMr  contemplated  any  distinctioa  as  to  nearness  <rf 
blood,  he  would  appear  to  have  eontnnplated  a  priority  between  daughters,  similar 
to  that  which  exists  between  son&  Taking  Matthew  Ferratt^  the  grandson  of  Mary 
Ouloott,  afterwards  Bishop,  to  be  the  grandson  of  an  eldest  son,  instead  of  the  gnrad- 
aoD  (rf  an  ddeat  daughter,  he  would  be,  as  between  him  tmd  his  cousins,  tiie  nearest  ia 
Uood  to  B.  Chilcott^  and  to  the  btaoeh  of  B.  Chilcotf s  family. 
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reargumeDt  in  1842,  three,  Coltman  J.,  Manle  J.,  and  Farke  B.,  were  in  Um  iftTOir, 
and  three,  Williams  J.,  Fatteson  J.,  and  Tiodal  C.  J.,  were  a^inst  it. 

The  result  of  all  the  opinions  delivered  is,  that  six,  Barley  J.,  Williams  J., 
Taunton  J.,  Bosanquet  J.,  Tindal  C.  J.,  and  Idtdedale  J.,  Holroyd  J.,  Coltman  J., 
Maule  J.,  and  Farke  B.,  in  faToor  of  it^  It  ia  impossible  that  authority  can  be 
more  equally  divided ;  the  majority,  however,  is  against  tiie  title  at  Thomas  Vinw. 

The  difficulty  of  the  case,  evidenced  by  this  groat  equality  amongst  the  iucEgM« 
aeons  to  demand  ^e  utmost  caution  and  deliberation  on  the  part  of  this  ^nst 
After  the  most  careful  consideration  of  the  grounds  npm  vhic^  these  several  ofiitaom 
are  founded,  I  have  come  to  the  same  conclusion  as  the  majority  of  the  judges. 

It  is  a  proposition  common  to  aH  the  claims  except  those  of  t^e  heir-at-law,  that 
the  party  to  toke  under  the  description  of  "  first  male  aeir  of  the  branch  of  m^  unde 
Richard  a  family,"  must  be  some  person  who  could  not  answer  the  l^al  definition  of 
"  heir."  The  testator  knew  (a)'  that  his  uncle  Bicluud  had  left  only  c&ti^hters ;  from 
some  of  them,  therefore,  the  party  to  [379]  take  must  be  descraded.  But  any  sack 
party  must  claim  through  some  one  of  those  daughters ;  and,  as  the  five  daughters  of 
Kichard  constituted  but  one  heir,  and  as  tiiey  were  all  married,  and  had  ehilmwi,  the 
testator  could  not  have  contemplated  (a)'  the  entire  heirship  of  his  uncle  Bichanfa 
brtmch  of  t^e  family,  being  vested  in  any  one  descendant  of  his  dw^ters. 

Jif  therefore,  any  of  the  descendants  are  to  tak^  as  none  <A  than  can  answer  die 
description,  if  construed  in  the  strict  le^  sense,  the  terms  used  must  be  oonatnud 
in  a  jpopulu  sense ;  and,  if  so,  the  question  is,  what  is  the  ordinary  and  popular  soose 
of  "first  male  heir  of  a  family,  or  oi  a  branch  of  a  family  1" 

The  familar  expressions  "heir  to  the  throne,"  "heir  to  a  title  or  estate,"  "hdr 
apparent,"  "heir  presumptive " prove  that  the  existence  of  a  parent  ia  quite 
consistent  with  the  popular  idea  of  heirship  in  the  child.  In  all  such  cases  the 
maxim,  nemo  est  hffires  viventas  has  no  place,  nor  can  it  in  any  in  which  the  persoo 
speaking  knows  of  the  existence  of  the  parent,  and  intends  that  the  devise  to  the 
child  should  take  effect  during  the  life  of  the  parent.  In  this  case  the  testator,  by 
his  will  (c),  proved  that  he  knew  of  the  existence  of  the  parent ;  and  I  think  it  a^Man 
dear  that  he  intended  the  devise  to  take  effect  during  the  life  of  the  puvnt 

This  rule  ia  supported,  as  well  by  authority  as  by  ocmunon  sense.  In  Dttdim  v. 
Beaumont  (1  P.  Wimams,  229.  3  Brown,  Pari.  C&  2d  edit  60)  a  devise,  in  lomaindflr, 
to  the  heir  nif^e  of  the  body  (tf  K.  L.,  was  held  to  vest  in  her  eldest  atm,  the  wiU 
shewing  that  the  testator  knew  that  K  L.  was  living,  and  had  a  son. 

[380]  In  Goodrighi  dem.  Brooking  v.  WMe  (2  W.  Bla.  1010)  a  deviee  to  the  heir  of 
teatator^s  daughter,  to  whom  he  gave  a  term  and  sol  annuity,  was  held  good  ior  the 
daughter's  son :  because  the  will  proved  that  the  testator  knew  that  the  mot^  waa 
living. 

!m  Farmgtm  v.  Darrd^  9  Hen.  6,  23,  and  11  Hen.  6,  12,  the  devise  after  an  estate 
was  to  the  testator's  next  heir  male.  The  contest  was  between  the  testatn^s  gruid- 
daughter,  who  was  heir,  and  her  sou ;  and  no  objection  was  made  to  hie  daim  becaow 
his  mother  was  living  (i)'.   It  is  admitted  that  tiie  rule  nemo  est  herea  vivrntii  is 


(fl)'  Qu 


Qutere ;  et  vide  infra,  382,  n. 

Jueere,  as  to  his  knowledge  of  these  facts,  vide  uite,  348,  n.,  349,  n. 
iftY  The  latter  term  is  of  modem  introdnction.   Both  classes  of  expectant  heinaie- 
called  by  Lord  Coke  heirs  apparent.   In  ordinary  language,  all  expectant  hens  m 
called  "heirs,"  generally,  except  in  the  case  of  the  crown. 

It  is  found  as  an  extrinsic  fact,  by  the  special  verdict. 

tin  Fai-vngim  v.  Darrel,  T.  9  H.  6,  fo.  23,  pi.  19,  and  M.  11  H.  6,  fa  12,  pL  38^ 
ynold  devised  a  house  in  London  to  Sibil,  his  wife,  for  life,  remunder  to  Jdu^ 
his  son,  and  the  heirs  male  of  his  body,  remainder  to  the  next  heir  male  of  the  testator 
and  the  heirs  male  of  his  body.  John  died  without  issue,  in  the  lifetime  of  SiImL 
After  the  death  of  Sibil,  P.  G.  and  Joan,  his  wife,  entered  in  right  of  Joan, — who,  as 
daughter  of  a  daughter  of  the  testator,  claimed  the  house  as  his  heir, — and  conveyed 
to  farington  in  fee.  Giles,  the  son  of  Joan,  entered  upon  Farington,  claiming  under 
the  last  limitat3(m  in  the  wiU,  as  the  next  heir  nude  of  the  testator,  and  enfeoffed 
Darrel  (^bably  for  life).  Farington  entered  upon  Darrel,  and  BaiTd  iiMUJtertd 
upon  Fannffton.  In  that  case  it  was  said  bv  Newton  C.  J.  tliat  "tiie  reason  why 
t»e  son  ci  uie  daughter  of  a  d(mee  in  tail  male  would  not  ta^  by  deaoent^  was  ttat 
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not  inflexible,  and  ihat  an  heir  apparent  [3811  may  take  under  tike  description  of 
**  heir,"  if  such  appear  to  be  the  sense  in  which  the  testator  used  the  term. 

It  has  been  said  that  these  oases  depart  from  the  old  rule  of  \a,w ;  but  the  observa- 
tion is  founded  upon  the  supposition  that  the  wills  in  these  oases  did  not  afford  sufficient 
evidence  or  demonstration  (a)i  that  the  testator  used  the  expression  in  any  ol^er  than 
the  le^  and  technical  sense.  It  is  not  disputed  that  the  heir  apparent  may  take 
under  the  term  "heir"  if  the  intention  be  sufficiently  clear,  or  that  the  child  of 
a  living  parent  may  take  under  the  description  of  "  heir,"  the  heirship  being  derived 
throuj^  sueh  parent.  It  would  appear  that  the  question  to  be  asked  would  be,  "  Did 
die  testator  use  the  wcxd  *heir'  in  the  strict  legal  sense,  or  in  any  other  sensel**  and 
duit  if  the  answer  should  be,  that  he  used  the  tenn  not  in  tiie  le^  and  technical,  but 
in  some  popular  sense,  tiiat  the  rule  so  adopted  should  be  foUowed  out.  It  does  not 
seem  reasonable  to  adopt  the  strict  lefi;al  sense  as  to  part,  and  t^e  popular  sense  as  to 
another  part  of  tJie  description,  and  that  this  need  not  and  ought  not  to  be  done  if 
contrary  to  the  apparent  mtention  of  the  testator,  and  leading  to  consequences  incon 
sistent  with  his  declared  object,  the  cases  before  mentioned  and  t^e  other  authorities 
referred  to  by  the  learned  judges  clearly  establish. 

The  cases  above  referred  to,  and  the  observations  connected  with  them,  would 
apply  to  this  case  if  the  testator  had  described  the  parties  to  take  as  heirs  of  their 
respective  matters ;  but  t^t  it  appears  to  me  to  introduce  a  difficulty  which  does  not 
be^ng  to  the  case.  The  heir  of  which  the  testator  was  in  search  was  an  heir  to  the 
family  or  branch  of  his  uncle  Richard.  He  must,  indeed,  have  known  that  such  heir- 
ihip  conM  only  [382]  be  derived  t^iroufl^  some  one  of  the  danditers  of  Richard,  bat 
to  uiese  daogJiterB  he,  in  the  devise  of  nis  land,  had  no  regard;  they  ue  not  named 
hi  tiw  deecriptaon  of  the  devise. 

The  judges  who  have  thought  that  the  maxim  "  nemo  est  hteres  viventis  "  applies, 
seem  to  have  considered  the  devise  as  if  it  had  been  to  "  such  person  of  the  brant^  of 
my  uncle  Richard's  family  who  shall  be  an  heir  male ; "  making  the  being  an  heir  male 
to  somebody  (ay  a  necessary  qualification ;  but  the  expression  is,  "  the  heir  male  of 
a  branch  or  family,"  and  not  of  any  particular  individual.  I  can  see  no  reason  for 
departing  from  the  obvious  meanii^  of  the  words,  and  for  the  purpose  of  introducing 
a  qmdification  which  would  be  foreign  to  the  apparent  intention  of  the  testator,  and 
which  might  exclude  tiiose  from  whom  he  must  nave  intended  that  the  devise  should 
operate. 

I^  then,  the  terms  need  are  capable  of  describing  the  child  (rf  a  living  parent,  the 
question  is,  what  «»pears  to  have  been  tJbe  testatcnrs  intention  1  He  tmew  that  his 
nnde  Richard  had  five  daughters,  and  that  three  or  four  of  those  dau^tora  had 
sons  (A) ;  bht  that  the  eldest  daughter  Mary  had  only  daughters  (b).  Had  he  intended, 
at  all  events,  to  prefer  any  of  the  living  grandsons  of  his  uncle  Richard,  he  would,  of 
course,  have  done  so  in  terms.  But  it  is  evident  that  he  had  some  intention  of  prefer- 
cnoe,  to  depend  npon  some  future  event,  and  which  he  describes  by  the  words  **  first 

he  must  convey  to  himself  by  descent  lineal,  and  lands  limited  to  the  heirs  male  cannot 
descend  to  a  daughter.  But  in  this  case  at  the  bar,  Giles  claims  by  way  of  remainder, 
whic^  is  as  a  purchaser ;  for  he  is  the  first  person  to  whom  the  remainder  comes,  and 
be  is  t^e  heir  male  by  force  of  the  gift,  notwithstanding  that  his  mother  is  alive.  As 
where  a  gift  is  made  to  a  man  and  the  heirs  females  of  his  body,  and  he  dies  leaving 
a  son  and  a  dauj^ter,  the  dauj^ter  will  txJce,  because,  although  not  heir,  she  is  heir 
female." 

The  questions  discumed  in  FaringtM  v.  Darrd  were,  first,  whether  it  could  be 
coUeoted  from  the  pleadings,  that  diles  was  bom  before  t^e  death  of  Sibil;  and, 
secondly,  whether,  supposing  him  to  hare  been  bom  afterwards,  the  remainder,  being 
created  in  a  customary  devise  by  will,  would  fail  absolutely  for  want  of  a  person 
qu^ed  to  t^e  on  the  determination  ik  the  life  estate,  as  it  would  have  done  if  the 
remainder  had  been  created  by  deed. 

(a)>  Vide  supra,  364. 

(0)  "  In  this  view  of  tiie  case,  as  no  descent,  no  inheriting  of  any  thing,  is  required, 
why  would  not  the  death  of  John  Denham  Perratt,  who,  consistently  with  the  finding, 
may  have  died  before  Betty  Viney,  be  sufficient  to  make  Matthew  Perratt  the  first 
male  heir,  viz.  male  heir  to  his  fatoer  1 

(1)  lliis  knowledge  is  not  found  by  the  special  verdict)  vide  supra,  31S, 


Digiti;ed  by 


Google 


942 


IKS  V.  PQBBATT 


iwIb  heir  of  the  branch  of  my  uncle  Chilcott's  family."  These  words  most  mean 
the  first  male  heir  of  that  [383]  branch  of  the  family  of  Cfailcott  which  comes  fnnn  my 
uncle  Richard,  which  means  the  same  as  "  first  heir  male,"  or  male  desoondant  of  my 
uncle  Bichard."  But  suppose  these  had  been  the  terms  of  the  devise,  questions  would 
certainly  have  arisen  as  to  the  meaning  of  the  term  "  first"  But  I  cannot  conoeiTe 
that  it  would  have  been  held  that  no  male  descendant  of  Bichard  could  take,  whose 
mother  was  alive. 

In  the  case  supposed,  as  in  the  present,  the  testator  does  not  refer  the  heirship  of 
the  male  to  take,  to  the  mother,  but  to  his  unde  Richard,  or  to  his  branch  of  the 
feunily.  Whatever  meaning  might  be  attributed  to  the  word  "  fixst)"  the  party  to  take 
must  have  stood  in  the  same  position  with  respect  to  the  testator^s  unole  Richard, 
whether  hia  mother  was  livins  or  dead.  The  mother  was  not  to  take  any  ioterast  m 
the  estate.  How,  then,  could  ner  being  aliTe  or  dead  hare,  in  the  view  ai  the  teBtator, 
any  influence  upon  his  wishes,  and  the  succession  of  her  son  t  It  mi^t,  indeed,  hare 
happened  that  the  party  to  take  would  not  be  heir  to  his  mother ;  as  if  the  m&t^ur 
had  left  a  granddaughter  by  a  son  and  a  gnmdson  by  a  daughter.  In  the  absence  of 
preferable  claims,  the  testator  must  have  intended  that  the  grandson  should  take  as 
first  male  heir  of  Richard's  family ;  but  the  gruiddaughter  would  be  heir  to  the 
mother ;  and  yet,  according  to  the  decision,  his  title  would  be  defeated  by  his  mother 
being  idive,  edthou^h,  by  her  death,  he  would  not  be  more  her  heir  than  he  was 
befor^  and  would,  in  eitiier  case,  be  equally  heir  of  t^e  branch.  The  provinon  io 
tiie  will,  that  the  heir  male  to  take  should,  upon  taking  poraession,  pay  lOOL  to  eaeh 
ei  such  of  the  daughters  of  B.  Chilcott  as  diould  be  thm  uvin^  altiliongh  perh^  ua^ 
wo  oonohuiTe  as  au  been  8U|^)0sed  by  some  of  tiie  learned  judges,  appears  to  me 
stnmg^  to  iffove  that  the  tma  of  the  partly  to  take  was  to  depotd  npm  the 
prorious  death  of  his  mother. 

[384}  The  period  at  which  the  heir  male  was  to  take  possession  was  the  death  ol 
the  testator's  widow,  if  she  did  not  exercise  the  power,  or  the  death  of  the  surviTw  of 
Eleanor  and  Ann  White,  if  she  did ;  and  every  daughter  of  R.  Chiloott  then  living 
was  to  have  1001.  There  is  no  exclusion  of  me  mother  of  the  partj  taking.  It  is 
true  that  she  is  not  necessarily  included,  if  others  were  livine ;  but,  suppose  all  the 
daughters  but  one  had  died  without  leaving  any  male  descencuuit,  and  uiat  the  sole 
surviving  sister  had  a  son,  according  to  the  decision  l^t  daughter  would  not  be  mtitled 
to  the  lOOI. ;  and  this  leads  to  the  consideration  of  how  likefy  the  construction  adopted 
would  be  to  defeat  the  devise  alti^ether. 

At  tha  tune  of  t^e  testator's  death  t^e  mothers  of  all  the  male  deeoendanta  d 
Bmhard  ven  living,  and  Uie  rraoainder  was  to  vest  at  the  e^oration  d  one  or  afr 
most  of  three  life  estates.  If  the  moflierB  had  all  continued  to  live  imtal  the  e>p'** 
taon  of  these  life  estates,  the  whole  devise,  according  to  the  deci^Mi,  wonkl  ham 
failed.  This  the  testator  could  not  possibly  have  intended ;  and  this  absurd  con- 
sequence would  have  followed,  not  from  any  thing  the  testator  has  said,  but  from 
applying  a  merely  technicfd  maxim,  of  which  the  testator  {urobaUy  had  never  heaid, 
to  the  construction  of  the  terms  he  has  used,  which,  it  is  admitted,  can  <»ily  be  made 
intelligible  by  construing  them  in  their  pqnilar  sense,  and  to  which  therefore  tile  nds 
of  construction  is  to  be  ajmlied. 

Many  instraces  might  be  su^ested  of  consequences  following  from  l^e  oonstTuctioo 
adopted,  which  the  testator  could  not  possibly  have  contemjdated.  By  the  expresaiin 
"  first  male  heir  of  the  family,"  he  must  have  intended  to  describe  some  ratiimal  groond 
of  preference,  such  as  first  in  birth,  ie.  in  perscoial  seniority,  or  first  as  being  dewendsd 
frcmi  an  elder  branch,  and  [386]  therefore  first  in  seniority  <^  his  family ;  bat,  aceording 
to  the  decision,  he  meant  that  one  of  the  sons  of  iAxB  daughters  oi  Richard,  ^uss 
mother  should  first  die,  a  circumstance  which  must  have  been  wholly  immaterial  to 
any  object  or  intention  of  the  testator.  If  two  daughters  had  died,  each  leaving  a 
son,  and  the  youngest  daughter  had  died  first,  her  aoa  would  have  taken  as  first  mM 
heir  of  the  branch  of  Richard's  family,  although  he  might  be  an  in^t,  and  the  aoo 
of  the  elder  sister  had  been  bom  many  years  before  him,  and  was  therefore  first  in 
personal  seniority,  and  in  the  seniority  of  his  line.  It  is  impossible  that  the  teetattv 
could  have  intended  that  the  title  of  bis  devisee  should  depend  upon  t^  chance  ol  sa 
event  ao  utterly  immaterial. 

It  appears  to  me,  in  the  first  place,  that  it  is  otmtraiy  to  prinm^d^  after  holdnc 
that  the  terms  uaed  must  be  oonatmed  aoocnding  to  the  p(jpalar  aense^  aad  not  aoBOid- 
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ng  to  tiwir  teehnieal  meaniiig^  to  d^wrt  from  that  rale,  and  to  restFain  a  popular 
tBipnmm  within  a  role  of  law  purely  teohnioal;  seoondly,  Utalt,  in  the  present  case, 
Aere  is  sufficient  upon  the  face  of  the  will  to  prove  that  uie  testator  did  cot  use  the 
terms  acoordine  to  their  technical  meaning,  but  in  a  popular  sense — the  heir  of  a  line, 
branch,  or  &milr,  and  not  of  any  individual ;  and  tlutt  there  are  provisions  sufficient 
to  inchide  the  heir  of  a  living  parent;  and,  thirdly,  that^  adopting  the  technical 
wflaning  of  the  term  "  heir  "  as  the  ground  of  constructioD,  might  upon  many  supposi- 
tions have  led  to  consequences  which  the  testator  could  not  have  intendeid,  and  on 
some  have  defeated  the  devise  altogether ;  and,  consequently,  my  Lords,  it  appears  to 
me,  tiiat  the  judgment  of  l^e  court  of  King's  Bench,  which  has  ad<qited  this  prinoi^ 
is  erroneous,  and  ought  to  be  reversed. 

On  ike  28th  of  February  1843,  Hit  jodgmentof  the  court  of  Kin^s  Bendi,  in 
inoar  of  Thomas  Yiney,  was  affirmed. 

Judgment  affirmed. 

[386]  Sir  Francis  Bubdkit,  Bart,  and  Others,  v.  Doe  dem.  Spilsburt  and 
Another.  Sktnnxr  and  Others  v.  The  Same.  August  16, 1843. 

[S.  C.  10  a  &  F.  340;  8  K.  E.  773  (with  note).] 

Hekt,  by  the  House  of  Lords;  (Lord  Lyndhurst  C,  Lord  Brougham,  and  Lord' 
Gunpbell;)  assentientibus  Tindal  C.  J.,  Gumey  B.,  Williams  B.,  Coleridge  J., 
Brakme  J.,  Manle  J.,  Wightman  J. ;  dissentientibus  Parke  B.,  Patteson  J.,  Colt- 
man  J.,  Rolfe  R, — reversing  a  judgment  of  the  Exchequer  Chamber,  and  affirming' 
a  jndgmfflit  (givm  on  dif^ent  grounds)  in  B.  R., — that  a  power  of  appointment 
**  by  8  will  to  be  signed,  sealed,  and  published  by  A.  K,  in  the  presence  o^  and 
attested  hy,  three  oredible  witnesses,"  is  well  executed  by  an  instrument  concluding 
thus : — "  I  declare  this  only  to  be  my  last  will  and  testament.  In  witness  whereof 
I  have,  to  this  my  last  will  and  testament,  set  my  hand  and  seal,  this  12th  of 
December  1789;"  such  instrument  being  signed  by  A.  R,  and  a  seal  appearing 
opposito  to  such  signature,  and  the  words  "Witness  C.  D.,  C.  F.,  G.  H.,"  appearing 
in  the  usual  place  of  attestation,  and  it  being  shewn,  by  eztrinsio  evidenoe,  that 
the  instrument  was,  in  fact,  so  signed,  sealed  and  published. 

These  were  actions  of  ejectment  brought  to  recover  the  possession  of  certain  lands, 
respectively  situate  in  Derbyshire  and  in  the  town  and  county  of  the  town  of 
Nottingham.  The  f<nmer  came  on  for  trial  before  Tindal  C.  J.  at  the  Derbyshire 
Lent  assizes,  1834,  the  latter  before  Littledale  J.  at  the  Nottingham  Lent  assizes  in 
the  same  year,  when  verdicts  were  found  for  the  respective  ^aintifis,  subject  to  the 
opinion  of  the  court  of  King's  Bench  upon  special  oases.  These  cases  were  aivned 
in  H.  T.  1835,  and  wesn  in  M.  T.  in  me  same  year  determined  in  fevour  en  tho 
respective  defendants  in  error  (see  4  Ad.  &  EIL  1,  6  K  &  M.  269).  The  spetnal  oases 
were  afterwards  turned  into  special  verdwts,  uprai  whioh  judgmoit  was  entered  fox* 
the  defendants  in  error. 

These  verdicts  stated,  in  substance,  as  follows : — 

Lydia  Hennin^  Ward  was  the  only  child  of  Joseph  Ward,  and,  at  the  time  of  the 
erecution  of  the  mdentore  of  settlement  hereinafter  mentioned,  was  seised  in  fee- 
nmple  in  possession  of  the  hereditaments,  thereby  [387]  settled,  situate  in  the  parish 
of  Elwall  and  in  Twyford  and  Stenson,  which  are  within  the  parish  of  Barrow-upon- 
IVent,  bein^  part  of  the  estates  in  question,  and  was  seised  in  fee-tail,  with  remainder 
to  herself  m  fee^imple,  of  certain  hereditaments  in  Willin^n  by  her  also  settled, 
banc  other  parts  of  uie  estate  in  question.  She  was  also  seised  in  fee^imple  of  other 
hereditaments  in  Willington  and  Bepton,  the  residue  of  the  estates  in  questicm,  and 
hy  her  also  settled. 

Of  tliese  last-menti<med  hereditaments  and  of  the  other  parts  of  the  property  settled 
bf  Lydia  Hmming  Ward,  upon  her  said  marriage  situate  in  the  counties  of  Nottingham 
ud  Leicester,  Fnneis  Ward,  the  father  of  the  said  Joseph  Ward,  died  seised  in  fee, 
leaving  Joseph  Ward  his  eldest  son  and  heir.  Joseph  Ward,  by  hia  will,  dated  the 
16th  of  June  1767,  devised  all  his  real  estate  to  his  daughter,  in  fee.  Joseph  Ward 
died,  leaving  his  said  daughter  him  surviving. 

On  the  6th  of  December  1787,  L.  H.  Waxd  intermarried  with  William  Augustus 
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Sk3niner,  having  previously  executed  s  settlement,  bearing  date  the  4th  and  5th  o( 
December  1787,  whereby  the  hereditaments  in  Elwall,  Tvnrford,  and  Stenaon  wm 
Umited  to  the  use  of  trustees  and  their  heirs,  durii^;  f^e  life  <^  L.  H.  Ward,  upon 
trust,  from  time  to  time  to  receive  the  rents,  and  to  pay  the  same  to  such  persoa  m 
she  dioold  appoint,  and  after  the  decease  of  L.  H.  Waird,  to  the  use  of  aack  peraon  or 
persona,  and  for  such  estate  and  estates,  and  upon  such  ends,  intents,  and  purpoae^ 
L.  H.  Ward,  whether  covert  or  sole,  by  her  last  will  and  testammt  in  writiiift  or 
any  writing  purporting  to  be,  or  in  1^  nature  of,  her  last  will  and  testament,  or  by 
luiy  oodidf  or  oodidk  thereto,  to  be  by  her  signed,  sealed,  and  pubUahed  in  tiu 

Sresence  of,  and  attested  by,  three  or  more  cr^ble  witnesses,  should  give,  devise, 
irect,  limit,  or  appoint ;  and  in  default  thereof  and  subject  thereto,  to  the  uae  of 
W.  A.  [388]  Skynner  and  his  assigns,  for  life,  without  impeachment  of  waste; 
remainder  to  the  use  of  the  trustees  and  their  .heirs  duringhis  life,  to  preserve  oo«- 
tingent  remainders,  &c  And  as  to  the  hereditaments  in  WilUngton  aiul  Repton,  to 
the  \i8e  of  W.  A.  Skynner  and  his  assigns  for  life,  without  waste,  remainder  to  the  use 
of  the  taiistees  and  their  heirs  during  his  life,  to  preserve,  &c.,  remainder  to  the  use 
of  L.  H.  Ward,  for  life,  without  waste,  &c.  &c  And  after  the  several  deceases  of 
W.  A.  Skynner  and  L.  H.  Ward,  remainder,  as  to  the  hereditaments  in  ElwaU,  Twyford, 
and  Stenson,  and  as  to  all  other  the  hereditaments  thereinb^ore  granted  and  releaaed, 
to  certain  uses  [which  had  failed  to  take  eflfect] ;  remainder  to  f£e  use  of  such  peraoo 
or  persons,  for  such  estate  and  estate^  and  upon  such  tmats,  and  to  and  fw  audi  ood^ 
intents,  and  purposes,  as  Ij.  H.  Ward,  whether  covert  or  sole,  by  her  last  will  and 
testament  in  writing,  or  by  any  writing  purporting  to  be,  or  in  the  nature  of,  her  last 
will  and  testament,  or  by  any  codicil  or  codicils  Uiereto,  to  be  by  her  signed,  sealed, 
and  published  in  the  presence  of,  and  attested  by,  three  or  more  credible  witaeuea,  car 
by  any  deed  or  deeds  in  writing  or  writings,  with  or  without  power  of  revocatsoa,  to 
be  by  her  sealed  and  delivered  in  the  presence  of  two  or  more  credible  witnesses,  after 
the  death  of  W.  A.  Skynnw,  in  case  of  her  aurviving  him,  should  give,  devise,  direct 
limit,  or  appoint ;  and  in  defudt  thereof,  and  aubject  theret(^  to  Hie  uae  erf  L  H. 
Ward,  her  heirs  and  assigns. 

Tb»  special  verdict  then  stated  the  facts  neoessazy  to  shew  the  nature  of  the  daiias 
of  the  several  parties,  and  that  L.  H.  Skynner  (f<Hnnerly  Ward)  died  on  the  SOth  of 
September  1789,  leaving  the  following  instrument  in  writing,  purporting  to  be  her 
last  will  and  testament. 

"  I,  Lydia  Henning  ^nrnner,  wife  of  William  Augustus  Skynnw,  Esq.,  of  QookTs 
Greex^in  tbe  parish  of  rGllingdon,  in  the  county  of  Middleaax,  do  publish  aad 
dofSSU-olare  this  to  be  my  last  will  and  testament  I  appoint  my  beloved  hnabaad, 
W.  A.  Sinner,  my  executor,  and  my  beloved  mother  Lydia  Ward  exeentrix  with 
him.  I  ^ve  to  my  beloved  mother  L.  Ward,  for  her  life,  the  rents,  &c.  (setting  oot 
the  appomtments) ;  and,  hereby  revoking  all  former  wills  and  codicils,  I  declare  tfaii 
only  to  be  my  last  will  and  testament  In  witness  whereof,)  I  have,  to  this  mj  hut 
will  and  testament^  ocmtained  in  one  sheet)  set  my  hand  and  seal,  ihe  12th  day  of 
September,  "Ltdia  HENNiNa  Scnim. 

in  the  year  of  oar  Lord  one  thousand  seven  hundred  and  eighty-nine. 

"Lydia  HKNNma  Sktnkeb  (L.S.). 

"Witness,  Charles  Ball 
»  Elizabeth  Ball 
"Ann  BblL" 

It  was  also  found  that  the  said  instrument,  pur^rting  to  be  the  last  will  aad 
testament  of  the  said  Lydia  Henning  Skynner  was  signed,  sealed,  and  published  hj 
her  in  the  presence  of  the  said  Charles  Ball,  Elizabeth  ^11,  and  Ann  Bail,  and  attested 
by  them ;  and  that  their  attestation  was  in  manner  and  form  as  appears  <ni  the  wd 
instrument 

Upon  these  special  verdiota  judgment  having  been  pronounced,  pro  formi,  forths 
defendants  in  the  ejectments,  writs  of  error  were  brought  and  argued  in  ^e  Exdieqaer 
Chamber,  before  Tindal  a  J.,  Park  J.,  Boaaaquet  J.,  Yaaf^  J.,  C(dtinan  Parke  ft, 
BoUand  K,  Aldraaon  BL,  and  Qumey  B.  In  Hilary  vacuum,  1839,  tiie  court  of  flcnr 
prcmounoed  judgment,  reveraiiig  twit  of  the  oourb  of  Kin^a  Beodi  (aee  9  Ad.  ftK 
936, 1  P.  &  D.  670). 
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The  cases  were  then  carried  hy  writ  of  error  to  the  House  <^  Lords,  and  wertt 
■rgaed,  the  judges  being  [3801  present^  oa  the  11th,  13th,  and  20th  of  May  1842,  br 
Sir  W.  FoUett  and  Pemberton  lor  the  pUintiA  in  error,  and  Sir  F.  Follook  and  Bethell 
for  ^  defendants  in  error.  BesideB  the  oases  r^oired  to  1^  the  loanied  judges,  in 
delivering  their  opinion  in  the  House  of  Lords,  the  following  autlKKities  are  those 
which  were  [ninoipally  relied  upon  in  argument : — Hands  v.  Jamas  (2  Com.  Bep.  531), 
Crofi  T.  Fatolet  (2  Stra.  1109),  Hmtgham  t.  Sandys  (2  Sim.  95),  Allan  v.  Bndshaw 
a  Curtis,  110),  fFatoman  t.  Smiih  (6  Sim.  629),  Simetm,  v.  Simeon  (4  Sim.  555), 
Ze»97rur«  t.  Valpy  <5  Sim.  108),  CwUis  t.  K&imck  (3  M.  &  W.  461,  9  Sim.  443), 
MaekMay  t.  Siasmt  (8  Sim.  564),  Brooke  t.  MiicheU  (6  M.  &  W.  473). 

The  question  submitted  for  the  opinion  of  the  judges  was  as  follows : — 

**  Was  the  power  given  to  the  testatrix  L.  H.  Wud  by  the  settiement  of  the  4th 
And  51^  days  of  December  1787,  duly  and  effectoatly  executed  by  her  will,  dated  the 
12th  of  December  17891" 

The  jud^  differinfl^  Iheir  sereral  (qnnions  weres  on  the  19th  (rf  June  1843^ 
d^Twed  senatim  as  f oIIdws  : — 

WiGHTMAN  J.  My  lords,  upon  tiie  question  referred  by  your  lordships  to  the 
eonsideration  <A  the  judges,  whether  die  will  <rf  L.  H.  Sinner  is  or  is  not  a  ^ood 
execution  of  the  power  contained  in  her  marriage-settlement,  I  am  of  opinion  that  it  is. 

By  the  power,  she  is  enabled  to  devise  by  her  last  will  and  testament,  or  any 
writing  purporting  to  be  such.  "  to  be  by  her  signed,  sealed,  and  published  in  the 
presence  of,  and  attested  by,  three  or  more  credible  witnesses."  aji  instrument  in 
writing  purporting  to  be  the  [391]  last  will  and  testament  of  L.  H.  Skynner  was,  in 
iact^  signed,  sealed  and  j>ublidied  by  her  in  the  presence  of  three  witnesses,  and  was 
attested  fay  them,  by  wntin^^  tiieir  names  under  the  word  "  witness." 

The  power  does  not  require  any  form  of  attestation,  but  only  that  the  instrument 
shidl  be  attested  by  three  witnesses,  in  whose  presenoe  it  shall  oe  nffoA,  sealed,  uid 
published  b^  the  testatrix. 

No  distinction  can,  I  think,  be  drawn  between  the  words  "  witness  "  and  "attest"; 
nor  does  it  appear  to  me,  that  it  would  have  made  any  cUfferenoe  if,  instead  of  the 
words  "  in  the  invsenoe  of,  and  attested  by,  three  or  more  witaiesses,"  the  expression 
had  been  "  in  the  presence  of,  and  witneraed  by,  three  or  more  witnesses ; "  and  the 
case  may  be  considered  tiie  same  as  if,  instead  of  the  word  "  witness  "  written  over 
the  names  of  t^e  three  perscHH  subaoritdng,  tiie  words  had  been  *'  attested  by "  those 
three  persona. 

The  power,  then,  is  literally  complied  with,  in  its  terms,  by  the  instrument  in 
^neetaon.  It  does  purport  to  be  the  last  will  and  testament  of  L.  H.  Skynner ;  it  was 
si^ed,  sealed,  and  published  by  her  in  the  presence  of  three  witnesses ;  and  the  three 
witnesses  did  attest  the  instrument^  by  snbsbribiiu;  their  names  to  it,  as  such. 

But  it  is  said  that  when  the  power  required  the  instoument  to  be  attested  by 
three  witnesses,  in  whose  presenoe  the  testatrix  was  to  sign,  seal,  and  publish  it,  more 
was  neoessaxy  to  fulfil  that  reqoidtiai  than  that  they  should  merdy  write  their  names 
as  witoesses.  The  |iower  requires  them  to  be  witnesses  of  three  things — signing 
sealing  and  publicataon ;  and  it  is  said  that  the  i>arty  creating  the  power  intended — 
when  lie  required  the  will  to  be  made  in  a  certain  manner  in  the  presence  of  three 
witneeses,  uid  to  be  attested  by  them — that  to  fulfil  that  requisition  of  the  power 
which  requires  the  attestation  of  three  witnesses,  they  ought,  in  terms,  to  [39^ 
mention  that  they  did  witness  the  performance  of  the  three  things  required  to  be 
done  by  the  testatrix,  and  that  merely  signing  their  names  as  witnesses  is  not  enoogh, 
^thou^  they  did,  in  faotv  see  all  the  fomalities  performed. 

Independently  of  ^rticuhur  authorities,  to  which  I  shall  presently  allud^  it  appeus 
to  me  that  this  objection  is  not  well  founded.  The  power  rec[uiies  that  the  instrument 
shall  be  signed,  sealed,  and  pabUshed  1^  the  testatrix  in  tdie  presence  of  three 
witoesse^  and  that  they  shall  attest  the  instnunsnt^  No  form  of  attestation  would, 
for  tiie  first  thirty  ^ears,  have  dispensed  with  the  necessity  of  calling  <me  of  the  sub- 
scribing witnesses,  if  any  were  alive,  or  in  a  situation  to  be  called,  to  prove  that  the 
formalities  required  by  the  power  had  been  complied  with ;  but,  after  thirty  yeais, 
the  case  would  rest  upon  the  presumption  arising  upon  the  production  of  the  instrument 
itself.  In  the  present  case  the  instrument  shevrs  a  general  attestation  of  it  by  three 
witnesses,  without  any  statement  of  the  particular  facts  they  attested ;  but  they  must 
be  understood  to  have  attested  something ;  and  to  ascertain  what  that  is,  there  is  no 
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{ffinciple  of  law,  nor  any  authority  of  vhudi  I  am  aware,  tiiat  prolutHti  a  (efemcA  to 
the  uutrument  itself ;  and  if  we  lodk  at  the  instrammt  for  infonnation,  m  to  tint 
which  it  is  to  be  presumed  the  witnesses  did  attest  or  wxtness,  what  do  we  ftndl 
Upon  the  fooe  of  the  instrument  which  the  witnesses  attest^  the  teatatriz  says,  I  do 
publish  and  declare  this  to  be  my  last  will  and  testament.  In  witness  whereof,  I  hare 
set  my  hand  and  seal  to  this  my  last  will  and  testament ; "  and  then  follows  a  signatore 
and  seal,  purporting  to  be  those  of  the  testatrix. 

Can  it  be  doubted  but  that  the  jury  might  presume  that  the  witnesses,  who  do 
not  specify  what  they  saw,  did  see  all  l^t  done  which,  on  the  face  of  the  instm-fSKQ- 
ment,  appears  to  have  been  done  (a),  and  which  it  was  requisite  for  the  testatrix  to  do 
to  make  a  perfect  instrumoit)  But  suppodng  ench  a  special  form  of  attestatioii,  as 
that  contended  for,  to  have  been  adopted,  it  would  not  have  varied  t^e  diaraoter  of 
the  evidence  derived  from  the  terms  of  the  inatrument,  and  the  general  attestataon  ol 
tiie  witnesses :  it  would  but  have  raised  a  presumption  for  the  jury  that  thmr  did 
witaiess  that  which  is  stated  in  the  attestation,  snbjeot  to  aqy  doubt  tiiat  mi^^  be 
xaised  as  to  whether  they  really  did  witness  that  whieh  is  rtated  in  tlw  writtso 
attestatum  or  not 

The  statute  of  frauds  requires  that  all  wills  of  lands  shall  be  signed  by  the  party 
devising,  and  be  attested  aod  subecribed,  in  the  presence  of  the  devisor,  by  three  or 
four  witnesses ;  but  there  is  no  doubt  but  that  a  general  attestaticm  will  Batisfy  the 
statute.  In  Rands  v.  James  (2  Com.  Rep.  531)  it  was  decided  tiiat  where  aU  the 
witnesses  to  a  will  are  dead,  imd  it  does  not  appear,  in  the  attestation  clause,  that  the 
witnesses  set  their  names  in  the  presence  of  the  testatrix,  it  is  a  questicm  for  Uie  jmy, 
— ^whioh  they  may  determine  upon  circumstances, — whether  it  was  [30ft]  so  or  not: 
and  t^e  courts  in  coming  to  that  conclusion,  say,  that  the  witnesses  are  required  fay 
the  statute  of  frauds  to  set  their  names  in  the  presence  of  the  testator,  bat  that  m 
statute  does  not  require  that  this  shiUl  be  notioea  in  the  subsniption  oi  die  witnems ; 
and  in  OroAv.  PaiuHel  {2  Stra.  1109),  it  was  held,  up(m  the  authority  of  iTiMibT.JisMib 
that  a  wiU  of  lands  may  be  well  executed,  t^oo^  it  be  not  stated  in  the  attoBtatioi 
tiiat  tiie  witnesses  signed  in  the  jHOsence  the  testates.  The  same  pnnt  was  abo 
decided  in  Price  v.  Smith  (Willes,  1). 

Independently  then  of  express  authority,  and  upon  general  principles,  and  with 
reference  to  the  execution  of  wills  under  the  statute  of  frauds,  the  terms  of  the  power 
appear  to  have  been  complied  with.  It  is,  however,  sud  that  whatever  may  be  the 
literal  construction  to  be  given  to  the  terms  of  the  power, — whatever  may  really  han 
been  the  meaning  at  the  person  creating  the  power, — whatever  mi^t  have  been 
determined  had  this  qnestion  arisen  now  for  the  first  time, — ^tbere  is  a  series  of 
deoisions,  following  and  recognising  each  other,  upon  this  very  point,  by  which  it  is 
to  be  considered  as  settled  and  determined,  that  to  fulfil  such  a  power  as  the  pnKOt, 
there  must  be  a  formal  attestation  by  the  witnesses,  shewing,  upon  the  face  ot  it,  that 
all  tiie  formalities  required  by  the  power  have  been  onni^ra  with ;  and,  onleBS  tiuse 
cases  can  be  distinguished  from  the  present,  I  should  certainly  not  venture  to  give  it 
as  my  opinion  to  your  lordships,  that,  as  the  law  stands  at  present,  the  power  is 
question  has  been  well  executed. 

The  first  of  these,  is  the  caqe  of  JFrighi  v.  Wakeford  (4  Taunt.  213).  A  deed  ooo- 
tained  a  power  for  trustees,  by  consent  of  the  cetteux  que  trust,  testified  by  wn^| 
under  their  hands  and  seals,  attested  by  two  or  more  credible  witnesses,  to 

(a)  At  the  time  ihe  words  "  I  have  set  my  hand  and  seal "  were  written, — ^whether 
by  the  testatrix  or  by  her  sorivener, — no  signing  or  sealing  had  actually  takw  phoa. 
At  that  moment,  therefore,  these  words  merely  indicated  an  intention  tiiat  the  will 
ahoold  be  so  executed.  The  special  verdict  does  not  find  that  Hie  will  was  sealed  befon 
it  was  signed;  aj«3  the  usual  course  is  the  otto  way ;  so  that  even  the  si^Bo^nn  doai 
not  avouch  an  actual  sealing,  but,  at  most,  raises  the  ]»«eumption  of  an  mtention  to 
seaL  That  which  really  does  appear  on  tdie  face  of  the  insteument  is  a  piece  d  wai^ 
or  a  wafer,  which  may  perhaps  be  asaumed  to  have  been  placed  there  for  the  purpose 
of  beine  sealed ;  but  with  respect  to  which — whether  it  was  sealed  by  the  testabni 
(either  oy  impression  or  by  adoption)  or  whether  it  was  sealed  at  all, — ex  facie  noa 
hquet.  The  finding  by  the  jury,  that  the  will  was,  in  fact,  sealed  by  tite  testatrix, 
<A  course,  a  matter  which  is  entirely  deh<n8  both  tiie  instrument  and  the  attertatiwk 
Vide  po6t»  396,  397. 
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make  sale  of  certain  lands.  The  cettoux  que  bust  did  si^  seal,  and  deliver  a  deed, 
testifying  tiieir  consent  to  a  sale,  in  the  presence  of  two  witnesses ;  but  the  attestatitm 
was,  in  terms,  of  the  sealing  and  delivering  only.  Upwards  of  twenty  years  after- 
wards, the  witnesses  added  a  fresh  attestation  to  the  deed,  by  which  they  attested  ther 
signature  also.  The  case  was  sent  by  the  Lord  Chancellor  for  the  omnion  of  the  court 
of  Common  Pleas ;  and  three  of  the  Judges,  Heath  J.,  Lawrence  tf.,  and  Chambre  J. 
held  that  the  power  of  sale  was  not  well  ezeouted,  by  reason  oi  the  omission  of  any 
menfum  oi  "signing"  in  the  first  attestation,  and  that  the  second  was  of  no  avail  to 
core  d^eot  in  toe  first.  Lord  Chief  Justioe  Manafidd  seems  to  have  considered 
thai  the  first  attestation  was  sufiSoient,  and  Aat  the  wittuBses  must  be  understood  to 
have  attested  the  signing ;  but  that,  at  all  events,  the  defect  (if  any)  was  cured  by) 
the  seoood.  The  decision,  therefore,  was,  that  oi  the  three  other  judges  I  have  named, 
who  state  the  grounds  upon  which  they  determined  ^e  qnestaon  t^us :  "  As  a  question 
(rf  law,  we  think  it  must  be  determined  by  the  true  construction  of  t^e  terms  of  thft 
attestation,  to  which  it  appears  to  us  that  onr  ccmsideration  must  be  confined ;  and 
we  do  not  think  that  the  signature  is  comprehended  in  the  words  made  use  of  in  the 
attestation."  The  deciuon,  therd<»^  turned  escpressly  upon  the  special  form  tA  the 
attestation,  by  iriiioh  the  witoesses  state  in  terms  what  they  did  attest,  ezoludii^ 
thereby  any  presumpticna  that  they  witaessed  more  than  is  expressly  stated. 

The  efiect  of  an  attestation,  in  general  terms,  to  a  deed  which,  upon  t^e  face  of  it, 
imports  that  all  the  requisites  of  a  power  have  been  pursued,  was  not^  and  indeed 
eookt  not^  properly  be  conndered  in  uie  case  of  WrigU  v.  Waktford^  which  was  decided 
opOD  a  principle  which  does  not  apply  to  such  a  case ;  and  I  hftve  been  unaUe  to  find 
one  in  which  it  has  been  held  that  a  general  [3061  attestation  is  insufficienti  where, 
Qp(m  ^e  foce  of  the  instoument^  tiie  requiaiteB  of  the  power  appear(a)  to  have  been 
complied  with. 

Dm  dem.  Mmgfield  v.  Peaek  (2  M.  &  S.  576)  was  dd«ennined  ea^tressly  on  the 
aothority  of  Wright  v.  Wakeford^  and  upon  facts  nearly  the  same ;  the  power  requiring 
signing  as  well  as  sealing  and  delivazin^  and  ^ere  bmng  a  speeiid  attoetalakm  <rf  sealing 
and  delivering  only. 

WrtglU  V.  Barlow  (3  M.  &  S.  513)  is  to  the  sune  effect  The  power  required 
signing  as  well  as  sealine ;  and  there  was  a  special  attestation  of  sealing  and  d^veiy 
(»ily.  In  Moodie  v.  Betdll  Taunt.  365)  the  power  required  the  will  to  be  signed  and 
poUiahed  by  tiie  teetatriz  in  the  presence  of,  and  attested  by,  two  or  more  witoeasea. 
The  attostetaon  in  that  case  was  general,  as  in  the  present ;  the  word  "  witoen"  <nily 
was  nsad,  as  in  this  case ;  bnt  there  was  nothing  on  t^e  &kce  d  the  instrument  itself 
to  indicate  that  it  had  been  published ;  the  words  "  publish  "  or  "  declare  "  are  not  to 
be  found  in  it ;  and  noting  more  appears  upon  the  whole  instrument  Utan  that  it  was 
signed.  In  Stanhope  v.  Keir  (2  Sim.  &  Stu.  37)  the  power  required  the  will  to  be 
4giied  and  published  in  the  presence  of,  and  attested  by,  three  or  more  witnesses. 
The  attestation  was  general ;  but  there  was  nothing,  on  the  face  of  tiie  instrument,  to 
shew  that  it  had  been  published,  though  it  had  been  signed.  In  Bviler  v.  BuH  (cited 
in  4  Ad.  &  K.  14)  the  power  required  that  the  will  should  be  dul^  executed  and  pnb* 
hshed  in  the  presence  of  witnesses ;  and  the  attestation  was,  that  it  was  signed,  sealed, 
and  delivered  as  the  last  will ;  which  was  held  suflBeient 

These  are  the  leading  authorilaes  upon  which  it  is  contended  t^t  tiie  power  in  the 
fneent  ease,  is  not  well  executed,  and  lAiat  there  ou^ht  to  have  been  a  speciid  [8971 
attestation.  It  appears  to  me  tihat  they  are  (dl  distuuuisfaable^  upon  the  grounds  I 
have  mentioned,  and  that  they  are  not  authorities  to  shew  that  a  general  attestation 
to  an  instrument,  which,  on  the  face  of  it,  shews  that  the  formalities  have  been  com- 
pbed  with  (a),  is  not  sufficient.  I  should  observe  here,  tiiat  there  is  the  direct  authority 
of  Sir  J.  Leach  in  the  case  of  Bviler  v.  Bwt^  that  where  the  attestation  is  general,  aa 
in  this  case,  the  instrument  which  is  attested  may  be  referred  to,  to  ascertain  from  it, 
if  possible,  what  it  was  that  the  witnesses  attested.  But  it  is  said  that  this  could  only 
be  available  on  the  presumption  that  the  witnesses  read  the  instrument  This  does 
not,  however,  appear  to  me  to  be  the  true  ground ;  but  that  as  the  witnesses  must  be 
pweomed  to  have  intended  to  witoess  something,  and  as  their  signatures  as  witoeasea 
■bewa  that  they  did  witoen  scnnethin^  the  deed  may  be  referred  to  to  raise  a  |n«> 
inmption  that  tiiat  was  done  which  on  the  face  of  it  appears  to  have  been  done  (a). 

(a)  Vide  supra,  393,  n.  (a). 
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It  may  be  sud,  however,  that  in  the  present  case,  the  terms  of  the  inatnunent,  if 
referred  to,  raise  no  such  presomiMdon,  and  tiiat  the  words,  "  I  do  puUish  aad  dedare 
this  to  be  my  last  will  and  testament^"  are  not  sofficient  to  raise  die  presnmption  Ait 
the  testatrix  did  publish  and  declare  it^  Hie  powo-  requires  tiiat  she  shontil  poliU 
her  will  in  tbe  presence  of  three  witnesses ;  there  are  three  witnesses  to  the  will,  tad 
she  says  that  she  does  publish  it  Surely  it  is  to  be  inferred  that  she  did  that  wtiA 
she  says  she  did  (a)i,  and  not  that  she  merelr  wrote  the  words  without  doing  the  set 
which  was  essential  to  the  validity  of  the  wilL 

In  conclusion,  I  may  add  that  all  or  nearly  all  the  learned  judges,  who,  in  tte 
previous  stages  of  this  case,  have  expressed  an  opinion  contrary  to  that  which  I  [988] 
entertain,  have  founded  their  judgment  on  the  case  of  Wright  v.  fFtikeford,  with  sow 
ezjffessipn  of  regret  tibat  the  case  nad  been  so  decided.  It  may  therefore  be  presomad 
that,  but  for  that  ease  and  those  founded  upon  it,  th^  would  have  been  of  a  oontcaiy 
opinion. 

Upon  the  whole  it  appears  to  me  that  those  cases  are  entirely  diitingmahaUe  &<aB 
the  present)  and  that  the  power  was  wdl  executed. 

KOLFB  B.  The  question  in  this  Case  is,  whether  a  power  of  appointment  gmn  to 
L.  H.,  the  wife  of  W.  A.  Skynner  by  her  marriage-settlement,  was  duly  executed  by 
her  will.  The  power  was  created  by  indentures  lease  and  release,  dated  the  4th  and 
fith  of  December,  1787,  being  the  settlement  executed  previously  to,  and  in  contempla- 
tion of,  the  marriage  between  the  said  W.  A.  Skjmner  and  L.  H.  Ward.  By  tluie 
deeds  the  lands  in  question  were  conveyed  to  trustees  in  fee,  to  t^e  use, — after  seveni 
preceding  estates  which  have  all  either  expired  or  become  incapable  of  taking  efhti, — 
**  of  such  person  or  persons,  for  such  estate  or  estates,  and  for  such  trusts,  intents,  and 
purposes,  as  the  said  L.  H,  Ward,  notwithstanding  any  coverture,  by  her  last  will  and 
testament  in  writing,  to  be  by  her  signed,  86ale<^  and  published,  in  the  {Hesenoe 
and  attested  by,  three  or  more  credible  witnesses,  should  gtve>  devise,  direct^  limits  or 
appoint." 

The  manriaga  took  effect  Mn.  Skynner  made  her  irill  aa  tbe  12th  <^  September, 
1789,  and  died  soon  afterwards.  The  will  is  set  out  in  heo  vwba  in  the  speoiil 
verdict ;  and  for  the  purpose  of  considering  the  questicm  proposed  by  your  l<m]ttipi, 
it  is  only  necessary,  so  far  as  relates  to  the  contents  of  that  will,  to  observe,  first,  wat 
the  testatrix  declares  in  the  body  of  the  instrument  that  she  publishes  it  as  her  last 
will ;  secondly,  that  by  it,  she  disposes  of  all  her  real  estate ;  [399]  thirdly,  that  it 
purports  to  be  signed  and  sealed  by  her ;  and,  lastly,  that  at  the  foot  of  the  will  ike 
names  of  three  credible  persons  are  written  under  the  word  witness,"  but  without 
any  form  of  attestation.  The  will  contains  no  reference  to  the  power  (a)*.  The  veidiet 
finds  that,  in  fact,  the  will  was  signed,  sealed,  and  published,  in  the  presence  of  three 
persons  who  had  so  signed  their  names  under  the  word  "  witness  " ;  so  that  the  only 
point  to  be  considered  is,  whether,  according  to  the  terms  of  the  power,  it  was  neces- 
sary not  merely  that  the  testatrix  should  sign,  seal,  and  pabtish  in  the  presence  of 
three  credible  persons  who  should  sign  tiieir  names  as  witoesMB,  but  further,  that  As 
fact  of  tiiat  having  been  done,  should  be  e^qtressed  on  the  face  of  the  attestatioii.  H 
the  case  of  Wright  v.  Wakeford  (17  Ves.  454,  4  Taunt  213)  be  a  decision  which  oo^t 
to  be  considered  as  binding  on  this  House,  then  it  is  clear  that  the  will  would  not 
have  been  a  valid  execution  of  the  power,  if  instead  of  the  word  "  witness  **  there  had 
been  the  words,  "  sealed  and  published  in  the  presence  of ; "  and  the  fint  point  to  be 
considered  is,  whether  this  variation  in  the  form  of  the  attestation,  Le.  the  use  of  the 
general  word  "  witness "  instead  of  the  special  words,  "  sealed  and  published  in  thfe 
presence  of,"  makes  any  real  difference  in  principle ;  whether  the  doctrine  invcdvsd  in 
tlie  case  of  Wright  v.  Wakeford  at  all  turns  on  the  point  <^  tiie  attestatim  being  special 
and  not  general.    I  am  of  opinion  that  it  does  not 

The  principle  on  which  that  case  jnoceeded  was,  that  the  power,  aotXHding  to  its 
tew  constructaon,  required  a  form  of  attestation  expressing  that  the  parties  exeeotiDg 
tlie  instrument,  had  signed  aa  well  as  sealed,  in  tiie  |«eaenoe  of  tite  witnesses.  La.  aa 
attestation  expressing  a  [400]  oomplianee  with  all  the  acts  required  by  the  power. 
IDiis  is  stated,  by  tiie  majcnity  cH  tiie  judges  who  certified,  to  have  been  tiie  groond 

{af  Vide  supra,  393,  n.  (o). 
-    {a)*  If,  tjierefore,  the  witnesses  had  read  the  will,  it  woukl  not  have  appeared  thst 
tile  sealing  tiiough  mentimed,  was  a  matter  to  be  attested. 
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OB  which  ihar  certificate  proceeded ;  and  because  the  atteBtatum  in  that  case  eiqtressed 
a  «ompliaDoe  with  one  only  of  the  requisites  d  the  power,  namely,  sealing  and  waa 
Blent  ai  to  Hut  ot^,  namely,  signing  they  held  that  the  attestation  did  not»  on  the 
fine  of  it^  neoeasarily  import  a  eompEMaoe  witii  both  requisites,  and  waa  ocMuequently 
had.  Nov  here,  there  is  no  form  of  attesti^on  at  aSh  The  witaessea  merely  sign 
their  names  under  the  word  **  witness  " ;  and  the  argument  by  which  the  present  case 
is  attempted  to  be  distanguished  from  Wright  t.  fFMeford,  is,  that  here,  there  is  no 
czpressio  unius  which  may  reasonably  lead  to  the  exclusio  alterius,  that  is, — as  nothing 
is  expressed,  all  may  fairly  be  presumed.  If  the  question  were,  what  was  in  fact  done 
at  tbe  time  of  the  execution, — whether  the  executing  party  rwUy  did  si^^  seal,  and 
paUish,  in  the  presence  of  these  persons,  who  have  subscribed  their  names  as 
vitnenea, — the  (ustinction  might  perhaps  be  of  great  importance ;  but  the  question, 
when  it  is  attempted  to  distinguidi  this  case  from  fTright  v.  fyakefordj  is,  not  what 
in  fact  was  done  at  the  time  of  the  executitm,  but  what  the  attestation  necessarily 
inports  to  hare  bera  doneu  Looking  at  the  question  in  this  point  of  view,  it  seems 
to  me  jnat  aa  impossible  to  say  of  a  generd,  as  of  a  special  attestmcm,  that  it  necessarily 
impOTts  a  oomj^ance  with  aU  the  terms  of  the  power.  I  am  Ukeref<ne  of  oinni(m  that 
the  present  case  cannot  be,  successfully,  distinguished  from  WrigH  t.  Waktfmd. 

&  that  be  so,  it  remains  to  be  considered  Aether  that  case  is  or  is  not  one  which 
jour  lordships  ought  to  treat  as  bin(^^  on  this  House,  as  the  ultimate  court  of  appeaL 

Now  the  certificate  in  WngH  v,  Wak^fofd  waa  given,  it  is  to  be  observed,  in  HDaiy 
tenn  1812,  being  above  thirty  years  before  it  has  been  called  in  question  in  this- 
House,  and  above  twenty  yean  oef(u«  the  present  eject-[401J-ments  were  brought. 
It  was  a  certificate  of  three  most  eminent  juc^es,  delivering  an  opinion,  differin^^  it  ia 
tme,  from  that  of  Sir  Jamea  Mansfield,  but  concurring,  I  think  it  must  be  considered^ 
with  that  of  Lord  Mdon.  It  is  time  that  we  have  no  report  of  what  was  done  by  the 
soort  of  Chancery  on  the  return  iA  the  oertifioate ;  uid  it  most  be  admitted  tiu^  the- 
mne  refusal  to  decree  a  spedfio  perfonnaaoe  in  nu^  a  case,  would  certainly  not^  of 
itself,  oonclurively  ahew  Lwd  Eldon's  view  of  iiie  law.  Bnt  it  is  difficult  to  read 
leport  of  his  judgment  (17  Yes.  454),  when  he  directed  l^e  opinion  of  the  court  of 
Common  Pleas  to  be  teken,  wi^out  believing  that  his  mind  then  strongly  leaned 
towards  the  view  of  the  law  afterwards  adopted  by  Heath  J.,  Lawrence  J.,  and 
Chambre  J.  Besides,  Lord  Eldon  held  the  great  seal  for  more  than  fifteen  years  after 
the  certificate  was  given ;  and  if  he  had  not  oonsidered  it  as  correctly  laying  down 
the  law,  it  is  difficult  to  believe  that  he  would  not,  either  during  the  progress  through 
parliament  of  the  retrospective  act^  to  which  it  gave  rise  (54  G.  3,  c.  168),  or  on  some 
occasion  either  in  the  court  of  Chancery  or  in  uiis  House,  have  enressed  his  doobta 
on  the  subject,  more  eqtecially  oonsidering  the  great  respect  and  deference  which 
Lord  Eldon  always  ezpnnsed  towards  Sir  James  A^uisfield,  whose  opinion  was  opposed 
to  that  of  the  ouier  tnree  jud^(e).  Witii  a  judgment  then  {ooceeding  from  such, 
judges,  and  tiius  sanctioned,  it  is  impossible  not  to  feel  the  very  strong  probability 
Aat  sdes  and  purdmses  may  have  been  made,  and  tithes  [402]  have  been  accwted 
and  rejected,  for  a  period  now  exceeding  a  quarter  of  a  century,  on  the  faith  of  tile 
law  bemg  such  as  the  case  of  Wrighi  v.  ffdieford  stated  it  to  be ;  and  thourii  auch 
conuderations  are  not  necessarily  binding  on  this  House,  like  an  act  of  parliament,, 
yet  they  have,  in  doubtful  cases,  like  the  practice  of  conveyancers,  been  always  treated 
as     great  weight  in  ascertaining  what  the  law  is. 

Now  with  reference  to  the  present  question,  there  has  been  not  only  an  acquiescence 
in  the  case  of  Wright  v.  Wakeford, — and,  it  must  be  presumed  a  practice  among  con- 
veyuKers  conformable  to  it,  for  a  period  of  more  than  thirty  years  (o), — but  there  haa 
been  also  a  long  string  of  cases  recognising  it  as  settled  law,  following  it,  where  the 
beta  have  been  the  same,  and  distinguishing^  it,  where  they  have  been  difierent 

Hie  &8t  case  which  occurred  (m  this  pcnnt  after  tike  deoiskm  of  Wrighiy.  WiAeford^ 

{fi  If  any  dissatisfaotikm  had  been  manifested  by  Lord  Eldon  with  the  opinion 
disbnetly  expresaed  by  the  three  judges  as  the  foundatvm  of  their  certificate,  such 
disaatii^ction  could  hardly  have  remained  unknown  to  all  fiie  jud^  who  decided 

the  subsequent  cases,  and  to  all  the  counsel  interested  in  impugning  that  opinion, 
when  not  merely  the  decision  in  Wrighi  v.  Wakeford,  but  the  wide  wd  importuit 
JKinciple,  upon  which  that  decision  proceeded,  was  successfully  referred  ta 
(a)  Probably  much  longer,  unless  that  case  altered  the  law. 
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ms  Doe  dem.  Mtaufield  v.  Peach.  There  the  terms  ci  the  power  and  the  form  d 
Atteatetion  were  substaDtially  the  same  as  in  Wright  t.  Wakeford.  The  ooort  al 
Bench  took  time  to  consider  their  judgment,  exinvaslr  witii  the  view  of  deddmg 
between  the  oonflieting  ojunions  of  the  Chi^  Jostioe  and  the  other  judges  (rf  the  osoit 
of  Common  Pleas ;  and,  aftw  deliberatioD,  Lord  EUenboroagh,  in  pnmouneii^  the 
imk^ment  of  the  ocnirt  of  Eih^'b  Bendi,  expressed  his  cOBoarrmoe  with  the  dodriae 
■lua  down  in  the  certificate  of  the  three  judees ;  and  stated  the  true  primaide  to  be, 
that  the  attestation  must  be  co-extensiTe  wil^  the  things  rec^nired  to  be  done.  lUi 
decision  was  in  Easter  term,  1814 ;  and  when  the  same  questitm  was  again  attesoptod 
to  be  an;;ued  in  the  case  of  Wright  v.  Barlow,  in  Hilary  term,  1815,  in  ihe  King's  Beoch, 
and  in  ^  dem.  [403]  SotchJciss  v.  Pearce  (6  Taunt  402),  in  Michaelmas  term,  1815,  in  the 
Common  Pleas,  Lord  Ellenborough  in  the  one  courts  and  Gibbs  G.  J.  in  the  otiher.  Mid 
they  considered  the  question  as  settled  by  the  two  preoedin£  deoisiraiB. 

Two  yean  afterwards,  the  same  question  aroee  in  Moodie  v.  Rnd  (7  Taunt  S5S), 
which  was  a  case  from  Chancery.  The  power  tiiere  was,  to  appoint  by  ai^  wil^ 
j^^ed  and  published  in  tiie  presence  of  uidattested  by  two  or  more  rabble  witnenei. 
^Tba  will  was  attested  by  two  witnesses.  In  the  testimonium  olMiae  the  tertatrizay^ 
that  "tiiese  bequests  are  signed  by  me;"  hat  them  was  no  olanae  of  attwrfarinn, 
«]nept  the  word  "  witness  "  Receding  the  names  of  l^e  witnessesL  Qibbs  C.  J.  stated, 
^whether  quite  accurately  is  not  now  the  question,)  that  fids  was  deazly  a  good 
attestation  of  the  signing,  but  added  that  the  question  was,  whetiier  by  attesting  the 
eigninC)  the  witoesses  also  attested  the  publication.  Now,  it  appeared  clearly  in  tiiat 
case,  that  the  testatrix,  in  fact,  signed  the  will  in  the  {nvsence  of  the  two  witnesses, 
and,  at  the  time  of  doing  so,  made  use  of  expressions  indicating  that  the  instzunent 
was  her  will.  This,  I  conceive,  was  clearly  a  publicataon ;  and  the  doubt  tlierefoie 
must  have  been,  not  whether  the  will  was  in  fact  publkhed, — ^but  whether  the  atteita* 
-tion  sufficiently  expressed  that  it  had  been  published, — ^in  the  p^nce  of  the  witneoea 
Tlie  court,  after  taking  time  to  consider,  certified  i«ainst  the  validity  of  the  execotioa, 
manifestly  on  the  ground  of  the  inaufficieney  of  the  attestation,  adoptui^  to  its  fall 
«ztaat}  the  princiiwB  of  the  previous  cases. 

The  next  repented  case  in  which  this  piinoiple  was  acted  <hi,  is  Skmhape  r.  &ir{c\ 
where  Sir  J.  Leach  held  that  a  power  to  apwnnt  1^  a  will  signed  and  pablished  [dOfl 
in  tile  presence  of  and  attested  oy  two  credible  witnenes,  was  ill  exeoated  W  a  wfll 
in  which  tiie  attestation  did  not  extend  to  the  publication ;  and  in  Bviler  t.  Bmi  (sd 
unreported  case  in  1829)  the  same  letuned  judge  held,  on  the  same  ground, 
where  the  power  was  to  appoint  by  a  deed  signed,  sealed,  and  delivered  in  the 
presence  of  and  attested  by  two  witnesses,  the  appointment  was  bad,  by  reason  d 
tiie  attestation  not  extending  to  delivery.    It  is  true  that  in  that  case  hu  Honor  is 
reported  to  have  held  that  where  the  form  of  attestation  is  general,  the  w^iessei 
must  be  taken  to  attest  all  which  is  stated,  in  the  body  of  the  deed,  to  be  daae  in 
tiieir  presence ;  and  consequentiy,  that  if,  in  the  body  of  the  deed,  the  iustimaeiit 
had  been  stated  to  have  been  delivered  as  well  as  signed  and  sealed  in  the  presenee 
-of  the  witnesses,  he  should  have  held  the  power  w^  executed.   Thalb  opmion,  hov* 
-ever,  was  not  necessary  to  suj^rt  tiie  judgment   It  was  tlierefore  eztt»-jadiMl, 
And,  as  I  hmnbly  conceive,  altogether  erroneous ;  assuming,  as  it  does,  contrary  te 
■eve^  day's  experience,  tibat  the  contents  of  the  deed  are  known  to  the  witnesses  (a). 

In  HougJum  v.  Sandys  (2  Sim.  96)  a  question  arose  as  to  the  applicatira  of  the 
retrospective  act,  in  that  putioular  case.  The  facts  there  are  not  apjdicaUe  to  the 
present :  but  the  case  is  so  far  important^  as  affiuding  an  additicnul  reoognitko  d 
the  general  doctrine. 

These  cases  were  followed  by  several  others,  in  which  tJie  question  aroee^  wheUier, 
where  tile  power  requires  a  will  signed  and  published  in  the  presence  of  and  attested 
by  tiiree  witnesses,  the  attestation  is  good,  expressing  the  wul  to  have  been  agned 
and  delivered  in  the  preeraice  o^  and  attested  by,  tbe  three  witnesses — wheth^,  ia 
sh<Ht)  delivety  under  such  circumstances  [406]  was  nob  the  ssme  tkda^  as  pubhcatkn- 
His  Bmor  the  Vioe-CbanoeUor  of  Englanil  in  Sime(m  v.  ^meen  (i  Sun.  558),  and  b 
Lempriere  v.  (5  Sam.  118),  held  taat  it  was ;  and  tike  same  tiling  was  decided  bv 
-the  court  of  Szdhequer  in  Ward  v.  Sa^  (1  a  &  M,  171,  3  Tynrh.  132)  and  CMii 

{e\  2  Sim.  &  Stu.  37.   And  see  Dm  dem.  Danid  v.  Kek,  4  Mao.  &  By!  101. 
(a)  Vide  infra, 
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T.  Kmridt  (3  M.  &  W.  461).  These  decuums  evideotly  left  the  general  qneation 
ontoached.  The  principle  is,  not  that  the  words  of  the  attestation  must  be  tae  same 
as  tJuwe  of  the  power,  but  tibat  they  must  necessarily  import  a  oompliance  witii  all  the 
raqoisites  of  the  power ;  and  when  onoe  it  was  deoided,  ai  a  matter  ai  onutmetum, 
that  delivery  means  the  same  tiling  as  publication,  the  ooosequoioe  neoeMarily  fdknrwl 
that  the  powers  in  thoae  cases  were  well  executed. 

in  tlie  more  recent  case  o£  MadatUa^  v.  SKim  (8  Sim.  661),  Shadwell  V.  C.  dedded 
in  favour  of  tiie  ajipoinfanent»  on  similar  gnwnds.  Whether  it  u  quite  clear  that  th« 
winds  M  atteatatum  there  used  did  neoesaaiily  import  publioataon,  may  perhaps  admit 
of  doubt;  but  it  is  soiBoient  to  s^  that  sneh  was  the  ground  uptm  waieh  toe  judg* 
ment  rested. 

The  only  remaining  case  is  that  of  Jf^aimnan  Y.l^mthf  decided  by  the  same  learned 
jnd^  the  Vioe-Chanoellor  of  £nglan(^  so  lately  as  tlie  year  1840,  and  rep(»ted  in 
9  Sunona,  629.  There,  the  only  question  was,  as  to  the  validity  of  an  appointment 
made  under  circumstanoes  exactly  the  same  as  tiioee  which  existed  in  IFrighi  v. 
Wakeford.  His  Hraior  treated  that  case  as  established  law,  and  would  not  hear  the 
counsel  who  were  to  have  argued  in  support  t&  it.  The  property  in  question  in  that 
ease  was  administered  <m  the  assumption  of  the  law  being  such  as  was  laid  down  in 
WrigAi  v.  Wakeford;  and  thrae  oan  be  no  doubt  but  that  in  other  onreported  [400] 
eues  the  same  principle  has  been  acted  on.  Such  being  the  unif<«m  current  <n  tiw 
antJK»ities  dnxing  a  period  of  m<«e  than  thirty  years,  and  the  rule  itself  bein^  (me 
iriudi  TesnltB  naturaUy  from  the  language  of  tiie  power,  and  being  easily  intelligible, 
and  wdl  calculated  to  secure  aoenraoy  in  carrying  out  the  intentions  of  those  by  whom 
powers  are  given,  I  see  no  reason  to  think  thiftt  it  was  not  well  laid  down  at  first,  uid 
stall  less,  to  think  that  it  ought  now  to  be  departed  from. 

I  beg  leave,  therefore,  in  answer  to  your  lordships'  question,  to  say  that,  in  my 
opinion,  the  power  in  question  was  not  duly  executed. 

MAUliS  J.  My  lords,  I  am  of  opinion  tibat  the  power  was  well  executed.  All 
tiiat  is  required  to  make  a  good  execution  by  will  is,  that  the  will  be  in  writiuj^ 
signed,  sealed,  and  putdished  in  the  iwesenoe  of  and  attested  by  three  credible  wit- 
asssea.  Tka  jury  lunre  found  that  i&A  will  was  siened  and  sealed  and  published  in 
the  prosonce  of  tibree  perstms  whom  it  names,  and  wat  it  was  attested  by  tiiem  in  the 
Bsnner  whidi  appears  in  ^bia  inBtnmien^  wUch  is  by  writing  their  names  under  tiie 
word  "witoesB.  Hie  wiU,  on  the  fooe  of  it,  {noleases  to  be  signed,  sesled,  sod 
pnUished.  Considering  this  case  indepraidently  <rf  aatiiorhy,  I  oould  feel  no  doubt 
that  tiie  will  was  a  good  execution  of  the  power,  inasmuch  as  it  is  signed,  sealed,  and 
published  in  the  presence  of  and  attested  by  three  witnesses ;  which  are  all  con- 
ditions imposed  b^  the  instrument  conferring  the  power ;  for  I  csnnot  doubt  that  the 
substantive  to  which  the  participle  **  attested  "  is  to  be  referred,  is  the  will,  which  is 
mentioned ;  not  signature,  execution,  &c.  which  are  not  mentioned  {ay.  If  this  be 
[4071  otherwise,  it  will  be  necessary,  when  a  party  creating  a  power  means  that  the 
will  shall  be  attested,  to  state  that  the  power  must  be  executed,  by  will  signed,  by 
will  sealed,  by  will  published,  and  by  will  attested.  It  is  doing  as  much  violence  to 
to  consider  signature,  &&,  to  be  the  substantive  to  which  attested  is  to  be 
.  as  it  wonld  be  to  ocxuider  siniature  to  be  that  to  which  seal  is  to  be  applied, 
to  require  that  the  signature  shomd  be  sealed  in  order  to  a  good  execution. 
Widi  n^ard  to  1^  decisions  in  which  executions  have  been  held  defective,  tiiare 
is  no  case  tut  has  decided  tlmt  a  will  purporting  on  the  face  of  it  to  be  duly  executed 
and  attested  generally,  is  a  bod  execution  of  sudi  a  power  as  this,  and  therefore  none 
requiring  this  execution  to  be  so  held. 

Hie  use  of  such  restarictions  as  those  in  this  power  is,  to  secure  due  deliberation  and 
solfflinify  in  the  executitm ;  that  of  requiring  attestiiu;  witnesses  is,  further  to  have 
eolain  known  persona,  who  may  be  celled  (a)*  when  the  execution  <^  the  deed  shall 
be  to  be  |nnvea.   All  these  advantages  are  secured  by  such  an  execution  as  the 

(a)i  If  the  witnesses  attest  the  will,  and  not  the  execntum,  wharetw  tiie  writuig 
becomes  a  wiU,  qnsre,  whether  names  affixed  to  the  instmmoit^  merely  to  identify 
tile  instmment^  ne  snmmutetur,  by  prasons  vho  bad  never  seen  or  known  tlietestBtor, 
voold  not  be  snffiaentL 

{f£f  Qnm^  if  not  alaOb  to  brfnm  parties  interested  nnder  and  agnnit  the  appoSn^ 
mentk  •*  to  vhat  tJie  witnesses  will  be  able  to  prove  wbsn  called. 
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present.   A  rule  reqaixing  aiiy  ^dag  furUier  is  merely  arlntniy,  and         not  to 

be  extended. 

Erskins  J.  My  lords,  in  answer  to  your  lordships'  question,  I  have  to  state  1117 
opinion  that  the  power  given  to  the  testatrix  Ward,  was  duly  and  effisctDsI^ 
executed  by  her  will. 

By  the  deed  of  settlement  conferring  the  power,  it  was  required  tliat  ike  sppdat- 
ment  should  be  by  will,  to  be  by  her  signed,  sealed,  and  published^  in;the  presence  ijt, 
and  attested  by,  three  or  more  credible  witnesses.  The  speciid  verdict  ttc^ressly  finds 
that  the  will  in  question  was  signed,  sealed,  and  published  by  the  testatrix  [408]  la 
the  presence  of  three  witnesses,  and  attested  by  uiem ;  and  the  only  question  raised 
on  the  ar^ment  was,  whether  the  attestation  which  is  set  out  in  the  special  reidiet 
was  sufiSoient.  The  attestation  in  form  is  by  the  witnesses  ftffixing  their  signsturai 
to  the  word  "  witness,"  under  the  signature  and  seal  of  tiie  testatrix ;  and  the  objee* 
tion  to  this  form  of  attestation  is,  that  it  does  not  specify  of  what  Uie  persons  aien- 
ing  were  witiiesses ;  whereas  it  is  said  that,  by  the  decided  cases,  it  has  been  held  oat 
it  should  a{>pear  upon  the  face  of  the  memorandiun  of  attestation  that  the  will  had  been 
executed  with  all  tiie  formalities  required  by  tiie  settlement  oonferriDg  tiie  power. 

Before  I  proceed  to  examine  the  several  authorities  cited  in  suf^nrt  of  Uus  pontioo, 
I  would  remmd  your  lordships,  that  although,  in  the  case  of  a  omumcm  Ixmd  or  deed, 
tito  execution  miut  be  by  sealing  and  delivering  tiie  instrument,  and  altlioo|^  in  most 
instances,  the  attesting  witneasM  sign  tiieir  names  under  a  memorandnm  thiSi  die  deed 
waa  sealed  and  delivered  in  Uieir  preaenoe,  yet  that,  in  point  of  law,  a  peracm  who  hai 
signed  his  name  to  the  word  **  witness  "  (a)  is  considered  as  much  the  attesting  witoes 
to  the  instrument  as  if  he  had  signed  the  more  formal  attestation  (&^.  So  also^ 
although  by  tiie  statute  of  frauds,  the  legislature  required  that  all  devises  oi  landi 
should  be  attested  and  subscribed  in  the  presence  of  the  devisor,  by  three  or  more 
credible  witnesses,  it  has  idways  been  held  that  a  devise  of  limd  was  well  attested  17^ 
the  witnesses  subscribing  their  names  to  the  word  "  witness  "(c^  as,  in  the  case  now 
[409]  under  discussion.  From  this  it  is  clear  that  in  seneral  the  execution  of  aa 
instrument  may  be  well  attested  although  the  memorandum  of  attestation  does  not 
specify  the  acts  that  were  necessary  to  make  the  execution  effectual  and  perfect  la 
what  respect^  fJien,  did  a  devise  of  land,  made  bef<»e  tiie  Ixba  atatote  (7  W.  4,  & 
1  Vict  c.  26),  in  execution  of  a  power,  vai^  from  any  otim  devise  of  landt  In  thii 
respect  cmly,  tiut  its  execution  must  have  been  attended  with  all  the  furmalities  pn> 
scnbed  by  tiie  donor  of  the  power,  as  wdl  as  witii  titose  prescribed  the  statute  of 
frauds ;  and  tiierefore,  if  the  donor  of  the  power  had  required  that  the  memoiaaduia 
of  attestation  should  be  in  a  specific  form,  a  general  attestation,  like  that  under  dis 
cussion,  would  have  been  insufficient  But  the  donor  of  the  power  has  not^  in  thii 
case,  prescribed  any  particular  form  of  attestation ;  and  therefore,  when  he  uses  the 
term  "  attested,"  he  must^  I  think,  be  taken  to  use  it  in  its  ordinary  sense ;  aad  we 
have  seen  that  when  taken  in  its  ordinary  sense,  both  as  applicable  to  deeds  and  wilk, 
under  the  statute  of  frauds,  the  term  is  fully  satisfied  by  l£e  witnesses  affixing  tiieir 
signature  to  the  word  "  witness  Why  then  should  it  be  necessary  thxt,  in  a  wOl 
nude  in  execution  of  a  power,  the  memorandum  of  attestation  should  stats  ttl 
porticulan  ot  the  execution)  The  object  ai  the  attestation  ia  in  botii  oaaea  the  aame^ 
namely,  that  tiie  persons  whose  interuts  may  be  affected  by  the  will,  should  have  At 
means  of  knowing  who  the  parties  present  were,  and  of  ascertaining,  through  them, 
whether  the  requirements  of  the  statute  in  the  one  instance,  and  of  the  power  in  the 
other,  had  been  duly  complied  with ;  and  this  purpose  is  as  well  answered  by  a  geoeral, 
as  by  a  particular,  attestation  (c)' ;  and  that  no  sufficient  reason  exists  for  [tiO] 

(a)  A  person  so  signing  is  bound  to  know  that  he  is  attesting  an  instiumoit  which 
the  law  of  the  land  requires  to  be  sealed  and  delivered.  He  is  not  bound  to  know, 
and  seldom  does  know,  the  private  law  created  by  the  settior. 

{by  An  attesting  witness  may  be  jNreaumed  to  be  aoqnauited  with  the  proviaioiM  of 
the  statute  of  bauds,  as  well  as  to  know  the  rules  of  tiie  common  law. 

(c)'  Vide  supra,  393,  n. 

m  Vide  infra,  note  {b). 

(c)'  It  appears  to  be  here  assumed  that,  at  every  time  at  which  any  inquiry  as  to 
the  due  execution  of  the  poww  may  take  plaoe^  aU  tin  witneaaoa  will  be  otHnpeteot* 
credible,  accessible,  and  prodndble. 
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iwjuiring  in  Buch  oases  a  specdal  memoraodam  of  attestation,  may  be  now  affinned 
withmt  preaomption,  sinoe  the  legislature  has  thought  it  right  to  declare  that  no  form 
of  attestataon  (a)  shall  for  the  future  be  necessary  to  render  valid  an  appointment  by 
will,  even  though  the  donor  of  the  power  may  have  eiroressly  required  it.  (7  W.  4 
&  1  Viot.  c  26,  8.  10.)  As  the  donor  of  the  power  therefore,  in  this  case,  has  not 
required  any  special  attestation,  and  as  all  that  he  has  required  is  found  to  have  been 
perf<Hined,  I  can  discover  no  legal  principle  on  which  your  lordships  should  be  called 
upon  to  declare  the  power  not  well  executed. 

But  it  has  been  argued  that  it  is  too  late  now  to  inquire  into  the  propriety  <^ 
requiring  a  special  memorandum  of  attestaticm  to  a  will  made  in  ezeoution  of  a  power 
before  uie  statute  7  W.  4  &  1  Viot  o.  26,  because  a  long  series  of  decisions  has 
estaUished  the  rale  that  the  memorandimi  of  attestataon  to  such  a  will  must  expressly 
speeaiy  that  the  execution  was  attended  with  all  the  formalities  required  by  the 
instnunent  ccmferring  the  power.  It  will  be  necessary,  therefore,  to  examine  tiie  cases 
somewhat  in  detail,  that  your  lordshms  may  see  to  what  extent  the  House,  by  affirm- 
ing the  judgment  of  the  court  of  King's  Bench  in  the  present  case,  will  in  effect 
orerrale  the  decisions  in  former  cases. 

JFright  v.  fFakeford  (4  Taunt  213,  and  17  Ves.  454)  was  the  first  of  the  series  of 
cases  upon  which  the  defendant  in  error  relied.  In  that  case  a  power  of  sale  was  given 
to  trustees,  with  the  consent  and  approbation  of  the  cetteux  que  trusts,  testified  by 
any  writing  under  their  hands  and  a^s,  attested  by  two  or  more  credible  witnesses. 
The  premises  were  afterwards  sold  by  the  surriving  trustee,  with  the  consent  and 
a[^probat3on  of  the  cetteux  que  trusts,  who  signed,  [^1]  seized,  and  delivered  certain 
deeds  ol  lease  and  release,  conveying  the  premisea  to  tAxe  puiohaser ;  and,  by  the  deed, 
it  was  exiffeasly  stated  tint  uie  sale  and  oonveyiuioe  was  with  the  oonsfflit  and 
af^bation  d  Uie  cetteux  que  trusts,  testified  by  meir  being  parties  to,  and  signing 
sealing  and  delivering  the  said  indenture.  But  the  memorandum  of  attestation  only 
stated  that  the  deeds  had  been  sealed  and  delivered  by  the  cetteux  que  trusts,  and 
omitted  to  state  that  they  had  been  also  signed  by  them.  Upon  a  case  sent  by  Lord 
EldoQ  to  the  Common  Pleas,  the  three  puisne  judges  of  the  court  held,  in  opposition 
to  t^e  opinion  of  Mansfield  C.  J.,  that  the  power  of  sale  was  not  duly  and  efiectually 
executed  by  the  indenture  so  attested ;  and,  in  their  certificate,  they  assume,  as  the 
foundation  of  their  judgment^  that  the  witnesses  must  be  considered  as  attesting  only 
those  formalities  that  were  specified  in  the  memorandum  of  attestation ;  and  that,  as 
the  signature  of  the  cetteux  que  trusts  was  not  comprehended  in  the  words  made  use 
of  in  the  attestation,  tJie  execution  of  the  power  was  inoomidete. 

Now,  the  decision  mi^t  be  supported  upon  <me  or  two  grounds,  either  that  it 
ns  neceasuy  that  the  memorandum  of  attostation  should,  m  tenns,  expressly  specify 
the  several  form^itiu  which  the  witaeaaes  professed  to  attest,  or  that,  as  the  memo- 
raodum  d  attestation  in  that  case  expressly  stated  that  the  deeds  were  sealed  and 
delivered  in  the  presence  of  witnesses,  their  signatures  would  be  taken  as  attesting 
those  facts,  and  those  only.  If  the  case  was  decided  upon  the  first  of  these  grounds, 
it  would  be  a  direct  authority  against  the  plaintifis  in  error  in  the  case  before  the 
House ;  if  upon  the  latter,  it  would  leave  untouched  the  question  as  to  the  sufficiency 
of  a  general  attestation  like  the  present.  The  certificate  does  not  clearly  point  out 
upon  which  of  these  grounds  the  learned  judges  who  signed  it  rested  [412]  their 
judgment  j  and  as  the  decision  might,  in  my  opinion,  be  well  supported  upon  the 
latter  ground,  although  incons^teut  witji  some  of  the  cases  under  the  statute  of  frauds, 
I  shouul  not  have  considered  it  as  an  authority  conclusive  on  the  present  inquiir, 
e^eci^y  aa  I  do  not  find  that  any  case  was  cited,  either  at  the  bar  or  from  the 
beikdi,  that  would  support  the  former  |)ropo8ition.  But  t^e  difficulties  with  which 
the  plaintafib  in  error  have  to  contend,  arise,  not  so  much  upon  the  case  of  H^ri^  t. 
Wdkeford  as  reported,  as  upon  the  interpretation  put  upon  the  decision  in  later  cases. 

In  Doe  dem.  MatisjUld  v.  Peach  (2  M.  &  Sel.  576),  the  court  of  King's  Bench  adopted 
the  decision  of  right  v.  Wakeford,  and  t^e  reasons  given  in  the  certificate  of  the  ^ree 
paisoe  judges ;  but,  in  delivering  the  judgment  of  court.  Lord  EUenboroiigh  makes 
use  of  this  expression :  "  But  it  seems  to  us,  that  to  make  a  due  execution  of  the 
power,  there  must  be  a  making  of  an  instnunent  with  all  the  forms  required  by  the 
power,  and  that  there  must  be  an  attestation  of  its  execution  with  ^l  those  forms. 

(a)  Omveyaneers  do  not  aj^Mar  to  be  yet  agreed  upon  the  meming  of  tiiese  words. 
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The  intention  of  the  parties  was,  that  the  atteBtatdon  should  be  co-extensive  widi  dn 
things  required  to  be  done ;  and  this  makes  the  case  directly  the  same  as  ^riglU  r. 

Wakeford?' 

But  altfaoueh  it  may  be  colleetod  from  this  paBsage,  that  it  was  the  opnion  of  Ae 
court  of  Kin^s  Bench  that  the  witness  could  only  be  considered  as  attertang  tlie 
oircumstauces  specified  in  memorandum  of  attestaticHi,  yet^  as  in  that  case  Uw 
memorandnm  specified  two  ol  the  requisites,  and  omitted  iSke  tUrd,  tbe  decision  of 
the  case  does  not  necessarily  exclude  the  auffioienoy  of  a  genwal  form  of  attBstatioii» 
.like  that  now  under  consideration. 

In  Wright  t.  Barlow  (3  M.  &  SeL  312)  i^e  question  was  precisely  [413]  the  same 
as  that  in  Dot  dem.  Mansfield  v.  Peach,  and  was  decided  by  the  court  of  King's  Bench 
upon  the  authority  of  that  case,  still  referring  to  Wright  v.  Wakeford  as  the  foondation 
of  both ;  and  there  are  no  expressions  used  by  the  court  indicating  an  ofHiiioD  as  to 
the  insufficiency  of  a  general  form  of  atteatati<m.  The  questicm  therefore  remained 
as  Doe  dem.  Mansfield  v.  Peach  had  left  it  (a). 

In  Doe  dan.  Eotchkiss  v.  Pearce  (6  Taunt.  402),  the  deed  creating  the  power, 
required  the  instrument  to  be  under  hand  and  seiJ,  and  attested  by  two  or  more 
credible  witnesses.  The  will,  in  execution  of  the  power,  was  signed  and  sealed,  but 
the  attestation  was  of  the  signing  only.  The  question  therefcne,  in  this  case,  thoo^ 
differing  in  form,  was  in  principle  the  siune  as  uiat  raised  in  Uie  three  f<niner  eases, 
and  was  decided  upon  the  authority  of  Wiighi  t.  Wakeford. 

In  the  case  of  Ward  v.  Swift  (1  Cr.  &  M.  171,  3  IVrwh.  122),  in  1833,  the  qnestioD 
was,  whether  a  memorandum  of  attestation,  stating  that  the  will  in  question  had  been 
"  signed,  sealed,  and  delivered  as  the  last  will  and  testament  of  Mary  Swift,  who  in  her 
jvesence  and  in  the  presence  of  each  other  have  put  our  names  as  witnesses  thereof," 
was  a  sufficient  attestation  of  the  signing,  sealing,  and  publication  of  the  will  by  Maiy 
Swift  in  the  presence  of  the  witnesses.  The  court  of  Exchequer  held  the  attestation 
sufficient ;  and  I  find  nothing  in  the  case  to  affect  the  question  now  before  your  hnd- 
ships,  except  this  questaon  put  by  Bayley  B.  to  the  counsel :  "  Must  not  your  attestatkn 
reach  all  that  the  witnesses  are  required  by  the  instrument  creating  the  power  to  attest  1 " 
But  as  there  was,  [414]  in  l^t  case,  a  special  at^tation,  the  question  became  the 
same  as  that  in  Wright  v.  Wakeford^  whether  the  attestation  includeti  all  the  fonnidities 
required  by  the  power ;  and  the  cmly  difficulty  was  that  suggested  by  Lord  Lyndhnist 
at  the  close  of  the  argument,  whether  the  attestation  imported  that  the  will  was  signed, 
sealed,  and  delivered,  in  the  presence  of  the  witnesses ;  but  the  dedsion  of  the  case 
shews  that  the  difficulty  was  removed. 

None  of  these  cases,  therefore,  appear  to  me  to  be  direct  authorities  for  the  positioD, 
that  a  general  attestation,  as  in  the  present  case,  is  insufficient 

There  are  other  cases,  however,  in  which  the  form  of  attestation  was  general,  and 
which  require  particular  consideration,  namely,  Moodie  v.  Beid  (7  Taunt.  355) ;  SUsahoft 
V.  Keir  (2  Sim.  &  Stu.  37) ;  and  BvXler  v.  Bwrt  (cited  in  4  Ad.  &  K  15,  6  N.  &  M.  281). 
In  Moodie  v.  Beid,  the  attestation  was  by  the  signature  of  the  witnesses  under  the 
word  "  witness " ;  but  there  the  case  sent  to  the  Common  Pleas  from  the  court  of 
Chancery,  invdved  the  questaon  of  l^e  due  «6cation  of  the  will  by  the  testatrix  m 
well  as  the  sufficiency  of  its  attestation  by  the  witnesses ;  and  tbe  certificate  sent  to 
the  court  of  Chancery  did  not  specify  on  whfoh  of  the  two  grounds  the  court  finiDy 
held  that  the  power  had  not  been  well  executed.  And  although  Gibbs  C.  J.,  at  m 
close  of  the  argument,  observed  that  the  case  of  Wright  v.  Wakeford  established  that 
the  witnesses  must  attest  every  thin^  that  is  necessary  for  the  execution  of  the  powv, 
and  did  not  express  any  disapprobation  of  that  decision,  yet  by  his  remark,  that  the 
witnesses  had  clearly  attested  the  signing,  it  is  plain  that,  at  that  time,  he  did  not 
consider  that  the  case  of  Wright  v.  Wakefind  had  established  that  in  no  case  could  the 
signatures  of  the  [416]  witnesses  be  taken  as  an  attestation  of  any  fmnalitf  not 
expressly  specified  in  nie  memorandum  of  attestation ;  for  the  signing  was  not  ao 
specified  in  that  case ;  and  it  does  not  appear,  from  the  report,  upon  what  groonds 
the  decision  ultimately  rested. 

In  SUuihape  v.  Km  t^e  power  was  to  be  executed  by  will  signed  and  pnUished  Iff 
the  donee  of  the  power,  in  the  presence  (rf  wd  attested  by  tiiree  cr  more  crediUe 

(a)  In  point  of  argument,  but  not  as  to  the  effect  of  cumulative  anthoiitjr, 
estabiiahing  a  course  of  practice.   Vide  supra,  400  (c),  401  (a). 
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witnesses.  The  will  in  dispute  concluded  with  the  words,  "  and  this  \&  my  last  will 
and  testament,  made  and  signed  in  the  year  of  our  Lord  1818,  on  the  19tih  of 
Xovembwi  at  G^ravesend  in  the  county  <n  Kent;"  to  which  were  sabjtrined  tbe 
n^natore  and  seal  of  t^e  testatrix ;  and  under  those  words  were  written  the  words 
"in  the  presence  of,"  and  then  followed  the  signaturee  of  the  three  witnesses.  In  that 
case  there  was  no  question  whether  the  will  had  in  faot  been  duly  signed  and  published 
by  the  testatrix  in  the  presence  of  the  witnesses.  The  question  turned  upon  the 
sufficiency  of  the  attestation ;  and  it  was  argued,  in  support  of  the  will,  tnat  the 
declarataon  vrith  which  the  will  concluded  was  in  effect  a  publication  as  well  as  a 
signing,  and  that  the  witnesses,  by  adding  their  names  to  this  declaration,  attested 
both  uicts.  Leach  V.  C.  said  that  the  argument  for  the  defendant  supposed  the 
witnesses  to  be  acquainted  with  the  contents  of  the  will ;  but  that  he  could  not 
Msome  more  from  that  attestation  than  that  they  saw  Mrs.  Keir  sign  the  instrument. 
Bot  here  again,  the  signing  was  not  mentioned  in  the  memorandum  of  attestation ; 
and  Sir  John  Leadi,  th^wore,  could  not  have  thought  that  oompliataoe  with  the 
{mnalitiea  required,  must  be  expressly  oerti&d  by  tiie  memorandum  of  attestation. 
A:  mast,  however,  be  admitted  that,  by  ovemiling  the  plea  of  the  defendant^  Sir  John 
Leach  must  be  understood  to  have  decided  that,  by  the  adoption  of  this  general  form 
of  attestation,  [416]  the  witnesses  could  not  be  considered  as  attesting  all  that  really 
took  place  at  the  execution,  and  that  the  court  could  not  refer  the  term  '*  witness  "  to 
the  allegations  in  the  will.  This  case  therefore  is  an  authority  against  the  opinion 
which  I  have  formed. 

BvUer  v.  Bwrt  was  also  decided  by  Sir  John  Leach  when  Master  of  the  Rolls. 
There,  the  execution  of  the  power  was  to  be  by  deed,  sealed  and  delivered  in  the 
[Hteence  of,  and  attested  by,  two  or  more  credible  witnesses.  The  defendant  Burt 
daimed  under  a  deed  which  was  found  amongst  the  papers  of  his  Either,  who  was  one 
v&  the  witnesses  to  the  deed.  This  instrument  concluded  with  the  words,  "  signed  and 
Bsaled,  at  Colton  aforesaid,  the  13th  day  of  September,  in  the  year  of  our  Loni  1813," 
and  t^en  followed  the  signatures  of  two  witnesses.  The  plaintifia,  by  their  biU, 
slugged  that  the  instrument  had  never  been  delivered,  and  that,  «vm  if  it  had  been 
delivered,  it  was  not  a  due  execution  of  the  power.  The  defendant  swore  that  he 
believed  that  it  had  been  delivered  to  his  father,  amongst  whose  papers  it  was  found. 
Bnt  there  does  not  appear  to  have  been  any  evidence,  beyond  the  inference  to  be 
drawn  from  the  attestation  itself,  that  the  deed  had,  in  fact,  been  sealed  and  delivered 
in  the  presence  of  two  witnesses,  as  required  by  the  settlement  conferring  the  power. 
From  the  report  of  this  case  Sir  John  Leach  appears  to  have  assumed,  contrary  to  his 
former  opinion,  in  Sianhtype  v.  Kek,  that  the  court  might  look  to  the  will  itself  for  the 
purpose  of  ascertaining  what  facts  had  been  attested  by  the  witnesses  when  they 
affixed  their  signatures  to  the  word  "  witness,"  and  then  to  have  decided,  that,  as  Idiere 
was  no  allegati<»i  on  the  face  of  the  deed  that  it  had  been  delivered,  the  witnesses 
could  not  he  ecmudered  as  attesting  that  fact  to  have  taken  place  in  their  presenoe. 

[417]  The  dedsion  of  Sir  John  Leach  seems  to  have  proceeded  on  the  ground  that, 
assoming  that  all  had  taken  place  that  the  deed  itself  recites,  and  that  the  attestation 
was  evidence  of  all  the  facts  recited,  still  that  there  was  no  evidence  of  t^e  deed 
having  been  delivered  in  the  presence  of  the  witnesses,  and  consequently  no  attesta- 
tion of  that  fact  And  if  this  may  be  taken  as  the  real  ground  of  decision,  the  case 
supports  the  view  taken  by  the  court  of  King's  Bench,  and  adopted  by  other  learned 
judges  in  the  court  of  error,  in  the  eases  now  under  consideration,  namely,  that  such 
a  general  form  of  attestation  may  be  taken  as  referring  to  the  allegations  in  the  latter 
part  of  the  will  itself,  and  in  effect  to  attest  all  that  appears  upon  the  face  of  the  will 
to  have  been  done,  and  would  not  interfere  with  another  suggestion,  which  I  submit 
to  your  lordships'  consideration,  namely,  that  a  general  attestation  like  the  present  in 
effect  attests  the  execution,  as  it  actually  took  place ;  and  that  as  the  speoud  verdict 
finds  that  aU  tiie  required  formalities  were  in  tact  complied  with,  the  witaiessea  must 
he  held  to  have  attested  that  those  formalities  took  place  in  their  presence. 

Sianhope  v.  Keir  appears  to  me  to  be  the  only  authority  directly  opposed  to  either 
<rf  these  grounds  for  concluding  that  the  will  was  in  this  case  well  attested^  and  there- 
fore, as  tne  word  "  witness  "  must  be  taken  to  refer  either  to  the  facts  that  really  took 
l^ace,  or  to  the  acta  recited  in  the  latter  part  of  the  will  (a) ;  and  as  it  appears,  both 

(a)  Qnsre,  the  necessity  of  adopting  either  of  these  alternatives,  except  for  the 
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from  the  facts  found  by  the  special  verdict,  and  from  the  statements  in  the  will  that 
precede  the  signature  of  the  testatrix,  that  all  t^t  was  required  by  the  dooor  of  the 
power  was  actually  done,  I  [418]  t^nk  the  attestati(m  was  sufficient,  and  I  amwer 
your  lordships'  question  in  the  affirmative. 

CoLTHAN  J.  My  lords,  in  answer  to  the  question  proposed  by  your  lordshnn,  I 
humbly  beg  to  state  my  opinion  that  the  power  given  to  the  testatrix  L.  U.  War^  by 
the  settlement  set  forth  in  the  special  verdict,  was  not  duly  and  effectually  execoted 
by  her  will,  dated  the  12th  December  1789,  as  stated  in  the  said  verdict 

The  grounds  on  which  I  have  oome  to  this  oondoaion  were  stated  by  me  in  a 
fonuOT  sta^  of  this  cause  in  detail;  and  as,  on  mature  refiectioi^  I  have  foond 
nothing  to  alter  in  that  judgment,  or  to  add  to  t^e  reasons  which  I  tiien  urged,  it 
would  be  a  useless  occupation  of  your  lordships'  time  to  re-urge  t^em  ;  and  therelm  I 
humbly  crave  leave  to  refer  to  the  printed  report  of  them,  which  is  to  be  found  in  9  Ad. 
&  E.  940,  1  P.  &  D.  671,  as  containing  all  that  I  can  usefully  suggest  on  the  subject 

Coleridge  J.  My  lords,  in  the  settlement  to  which  your  lordships'  questkm 
refers,  the  power  given  to  L.  H.  Ward  is  to  be  executed  '*  by  her  last  will  and  testa- 
ment in  writing,  or  any  writing  purporting  to  be,  or  in  the  nature  of,  her  last  will  and 
testament,  or  by  any  codicil  or  codicils  thereto,  to  be  by  her  signed,  sealed,  and 
published,  in  the  presence  of,  and  attested  by,  three  or  more  credible  witnesses." 

This  power  requires  acts  to  be  done  by  the  done^  and  by  ^e  witnesses ;  she  is  to 
sign,  seal,  and  publish  in  tiie  presence  of  tiie  witnesses ;  they  are  to  attest  tiie  aeta  so 
done  by  her  in  their  presence.  No  question  is  now  made  but  tiiat  she,  on  ha  psrt, 
has  done  all  that  she  was  required  to  do :  the  question  is,  whether  they  bare  done 
what  was  necessary  on  their  ports ;  and  as  that  is  comprised  in  t^e  sin^  word 
*'  attested,"  without  spe-[419]-cifying  any  particular  form,  the  only  inquiry  will  be, 
what  is  the  proper  meaning  of  that  word  1  It  will  be  convenient,  however,  to  place 
before  the  House,  as  we  proceed,  what  has  been  really  done  by  the  donee  and  the 
witnesses.  She  has  made  a  will,  in  the  last  sentence  of  which  she  says,  "  I  declare  fJua 
only  to  be  my  last  will  and  testament ;  in  witness  whereof  I  have  to  this  ray  last 
will,  &C.,  contfuned  in  one  sheet,  set  my  hand  and  seal  this  12th  day  of  December  in 
the  year  of  our  lord  1789."  She  has  signed  her  name,  once  between  tiie  month  and 
the  year,  and  once  after  the  latter.  She  has  also  sealed  it  The  word  "  witness " 
then  appears,  md  under  it  the  tluree  witoesses  have  signed  their  names. 

"  To  attest,"  in  common  language,  means  either  to  call  to  witnos  or  to  witness  (t). 
The  tanmc  sense  in  t^e  present  case  is  out  of  the  question.  Any  one  reading  the 
sentence  in  the  power  now  under  tsaaadexttdon  who  was  not  conversant  with  leal 
decisions  would  understuid  it  to  imply  that  the  execution  was  to  take  place  in  ue 
presence  of  three  credible  persons,  who  were  not  to  be  merely  present,  but  present  as 
witnesses,  and  taking  cognizance  of  what  was  done ;  the  words  being  "  in  the  preseoee 
of,  and  attested  by ; "  and  looking  on  the  will,  he  would  pronounce  that  there 
appeared  to  have  been  a  valid  execution  of  the  power  in  the  present  instance ;  for  he 
would  see  that  three  persons  had  written  their  names  as  having  witnessed  the  bans- 
action.  If  such  a  person  had  been  shewn  the  fifth  section  of  the  statute  of  fnodi, 
the  written  law  which  makes  a  provision  in  a  matter  of  all  others  the  most  analogons 
to  the  present,  the  execution,  namely,  of  ordinary  wills  in  writing  ;~[420]  which  are, 
in  truth,  but  instruments  fruned  in  the  exercise  of  a  statutory  power ; — he  would  not 
only  be  confirmed  in  his  conclusion,  but  be  led  to  think  tiiat  tiie  witnesses,  by  wiitii^ 
their  names,  had  perhaps  done  some^ng  more  than  was  sbntsdy  necessary ;  for  M 
would  have  found  that  where  signing  by  the  witness  as  well  as  merely  witimriiw  was 
required,  the  legislature,  in  language  cautiously  and  technically  framed,  bad  saia  that 
they  should  not  only  attest,  but  subscribe  the  instrument  He  could  not  doubt  tiiat 
those  who  framed  that  clause  had  considered  attestation  and  subeciiptacHi  to  be 
different  things,  the  latter  being  something  superadded  to  the  former.  He  would  be 
still  further  confirmed  in  his  first  opinion  if  he  were  told  that  although  the  sanie 
section  prescribed  certain  conditions  as  neoessarily  attaching  to  the  attestati<n  and 

purpose  of  supporting  Ae  execution.   As  to  the  former,  vide  432,  n.,  as  to  llie  latter, 

vide  393,  n. 

(a)  It  is  also  not  unfrequenlJy  used  in  the  sense  of  making  a  memoraadum  <tf  the 
fact  of  having  witaessed;  Bach  memorandum  being  generally,  bat  not  nooumtify, 
Bubsmbed  with  the  name  of  tike  witness  so  attesting. 
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nbicription  oi  the  witaesses,  yet  the  oourta  of  lav  had  held  it  minecessaiy  that  a 
eomplianoe  with  thoee  oonditionB  should  be  stated  by  the  witaesses  on  the  face  of 
their  attesfcatioii  or  Babsoriptioii.  From  all  which  he  would  necessarily  infer  that,  in 
common  parlance,  in  the  language  of  the  statute  law,  and  by  the  construction  of 
jodges,  such  conditions  formed  no  part  of,  nor  were  implied  in,  the  term  "  attestation  " 
or  "  subscription,"  or  in  both  together.  Further,  if  the  power,  Hhe  will,  and  tJie  attesto- 
tioD,  now  before  me,  were  laid  before  any  jurist  skilled  in  the  principles  of  legal 
construction,  but  unacquainted  with  the  decisions  of  our  courts,  I  am  persuaded  that, 
tzying  the  question  upon  those  principles,  he  would  be  satisfied  that  all  had  been  done 
that  was  i«qnired, — ul  that  the  framer  the  power  had  required  by  way  of  security 
for  the  due,  considerate,  and  solemn  exercise  of  it  by  the  donee. 

My  lords,  it  will  not  be  supposed  that,  I  think,  I  am  disposing  of  the  question 
propounded  by  your  lordships  by  this  mode  of  illustrating  it ;  but  I  venture  to  think 
that  [^l]  the  considerations  whidi  are  suggested  b^  this  illustratioD,  if  it  be  true  in 
fut^  ought  not  to  be  without  their  weight  m  examining  what  remains  of  the  questdon 
—the  coarse  of  decisions,  n^ely,  in  our  courts ;  which  are  said  to  militate  agaimt 
the  foregoing  conclusions.  It  is  something  surely  if  those  decisions  should  be  found 
not  agreeable  to  the  conclusions  of  mere  common-sense  statutoiy  interpretation, 
jodicial  construction  by  our  courts,  and  the  reasonings  of  jurists  on  general  principles. 
It  is  something,  but  I  admit  far  from  all ;  for  if  the  decisions  of  our  courts  have  pro- 
ceeded in  a  uniform  course,  although  that  course  may  be  ever  bo  unsatisfactory,  yet 
we,  in  Westminster  Hall,  are  bound  by  them,  however  your  lordships  may  be  un- 
fettered (ay  ;  and  it  has  been  the  wisdom  of  your  lordships  also  to  regulate  your  own 
freedom  of  decision  on  the  principle  that  the  greatest  of  evils  in  the  administration  of 
^  law  is  unontainty  and  inoonostency. 

It  is  not  at  vananoe,  however,  with  this  minciide  that  we  should  deal  with 
deosions  which  we  think  wise  and  just,  in  a  dilforent  spirit  from  that  in  which  we 
mat  those  which  we  think  mistaken  and  unjust.  In  i^^ying  t^e  former,  we  regud 
the  principle  involved  even  more  thui  the  mere  circumstances,  and  consider  them 
authority  beyond  the  latter  for  every  case  ranging  within  the  former.  In  the  latter 
tiiere  is  a  natural  conflict  of  the  mind  in  every  instance  of  acting  on  their  authority 
between  a  sense  of  the  necessity  of  so  doing  on  general  principles  and  of  the  partaouhur 
hardship  and  injustice  [422]  which  we  work  in  the  application.  It  is  therefore  a  well- 
known  rule  familiar  in  use  tnat  such  decisions  are  authority  only  when  the  very  samo 
drcuxnstances  arise  again.  If  ever  there  were  decisions  to  which  this  rule  was 
ap[dicable,  I  conceive  these  to  be  such.  My  learned  brothers  who  formed  l^e- 
majority  in  tiie  court  of  error  below,  unite  in  regretting  that  they  have  been  made. 
They  introduce  uncertunty  and  inconsistency  into  a  branch  of  our  law  wherein,  beyond 
any  odier,  certainty  and  condstency  are  desirable  to  an  extent  which,  until  examined,, 
we  are  hnrdly  aware  of.  Sir  Edward  Sugden  puts  ^e  case  of  a  pown*  framed,  as  to- 
the  attestation,  in  the  exact  words  of  the  fifth  section  of  the  statute  of  frauds,  and 
according  to  the  decisions,  a  will  under  the  statute  would  be  held  good,  and  one  under 
such  a  power  invalid,  attested  in  exactly  the  same  words  (a)'.  These  decisions  have 
been  twice  condemned  by  the  legislature;  firat,  by  the  54  G.  3,  c.  168,  which 
Chancellor  Kent,  in  speaking  of  them,  characterizes  as  a  miserably  lame  and  timid 

(ay  Queei^  if  a  court  of  law,  though  deciding  in  the  last  resort, — whether  it  be  the 
House  of  Lords,  or  a  magistrate  exercising  summary  jurisdiction, — is  not  bound  by  a 
state  of  the  law  arising  out  of  a  long  course  of  decisions.  Though  l^e  suitor  would  be 
witibout  remedy,  except  by  appeal  to  a  subsequent  parli^unent,  the  House  of  Lords 
would  not  consider  itself  as  l^ally  entitled  to  hold,  that  a  common  recovery  is  void, 
on  ^e  ground  tJiat  such  a  igxo^edmg  was — what  no  one  doubts — a  fraudulent  eradoD 
of  the  statute  de  donis. 

{ay  A  person  who  attests  a  will  executed  under  a  statute,  is  presumed  to  know, 
that  in  so  doing  he  certifies  ,that  the  rec^uisites  of  t^at  general  law  have  been  complied 
with.  But  when  he  attests  a  quasi  will,  or  any  other  instrument,  the  requisites  of 
which  are  arbitrarily  prescribed  by  an  individual,  a  general  attestation  clause  would 
appear  to  derive  no  greater  force  from  the  circumstance  that  the  requisites  prescribed 
happen,  unknown  to  the  witness,  to  coincide  with  the  requirements  of  the  law  in 
reunion  to  a  true  will,  than  it  would  have  possessed,  if  the  formalities  required  by  the 
pujdio  and  by  the  private  law,  had  been  totally  different 
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provirion^  4  Comm.  331,  and  more  decidedly  and  eflfectually  by  the  7  W.  4  &  1  Vkt 
c  26,  8.  10,  which,  in  imitation  of  the  New  York  revised  statutes,  enacte  t^t  all 
appointmenta  by  will  in  exercise  of  any  power  shall  be  executed  in  the  muiner  time- 
inbefore  required  as  to  other  wills,  that  is,  without  «ay  form  of  attestation,  and  dtit 
«very  will  so  executed  "shall,  so  far  as  requires  tiie  exeeutkm  and  attest^aon  [tf^ 
thereof  be  a  valid  execution  of  a  power  tx  appointmeDt  by  will,  notwithstanding  it 
shall  have  been  expressly  required  that  a  will  made  in  exercise  of  such  power  should 
£du^  be  executed  with  some  additional  or  other  form  of  execution  or  solemnity.** 

These  decisions  have  undoubtedly  raised  a  general  impression  in  the  profession, 
that  in  oitier  to  exercise  a  power  securely  the  attestation  clause  should  state,  in  terms, 
the  performance  of  all  solemnities  pi-escribed  with  regard  to  the  execution  of  the 
instrument.  I  do  not  propose  to  examine  the  whole  series  in  detail  It  has  atreidy 
been  done  in  the  learned  arguments  of  the  judges  in  the  court  below  in  this  very  case, 
And  with  great  minuteness  at  the  bar  of  the  House,  and  your  lordships  are  perfectiy 
familiar  with  them.  The  cases  of  Wnghi  v.  Wakeford,  however,  and  of  Doe  d.  Mansfidd 
V.  Peach  may  be  said  to  be  the  foundation  of  the  whole.  It  will,  therefore,  be  worth 
while  to  see  exactiy  what  t&ey  decided.  In  the  former,  the  deed  was  required  to  be 
"under  hand  aad  seal,  attested  by  two  or  more  credible  witnesses."   Hie  attestatiao 

indorsed  on  the  deed  was  "  sealed  and  delivered     t^e  within-named  ^  in  ^ 

presence  of  The  majority  of  the  court  certified  "  that  the  word  '  sealed '  did 

not  necessarily  imply  that  the  party  sealing  had  also  signed  in  the  presence  of  the 
witnesses, — that  signature  was  not  comprehended  in  the  words  made  use  of  in  the 
Jittestation."  Doe  a.  Mcmsjidd  v.  Peach  cannot  be  distinguished  from  the  preceding; 
and  Lord  Mlenborough  said,  "  If  the  question  be,  whether  it  follows,  as  a  ooo- 
sequence,  that  an  att^tation  of  the  sealing  and  delivery  oi  a  deed  is  an  attestation  of 
the  signing,  we  are  bound  to  answer  that  it  does  not." 

Place  by  the  side  of  these  propositions  that  for  which  the  defendants  in  error  now 
■contend ;  and  see  whether  this  foundation  is  at  all  co-extensive  with  the  super-[49Q 
stiuoture.  A  power  requires  that  a  deed  in  exercise  of  it  shall  be  under  hand  and 
«eal,  attwted  by  two  witnesses.  The  witnesses  in  &e  attestation  clause  say  that  tiiey 
saw  it  sealed  and  delivered.  The  court  concludes  t^t  these  words  do  not  impot 
-that  they  saw  it  signed.  Whether  from  t^t  conclusion,  which  in  itself  was  nnobjec- 
tionaUe,  t^ey  ought  to  have  inferred  a  Ind  execution  of  tAie  power,  is  not  at  this 
moment  the  question  ;  but  the  conclusion  itself  was  merely  one  of  verbal  constructanL 
The  proposition  now  contended  for  as  necessarily  flowing  from  this — so  necessarily, 
that  it  binds  us  against  our  sense  of  propriety  and  justice  (a)^,  is  this,  that  an  attestatioo 
«laase  must,  in  terms,  express  every  formality  prescribed  in  the  execution  by  t^e  poTa*. 
This  last  may  be  a  conclusion  to  be  worked  out  from  the  former.  It  may  be  said  that 
"attestation"  means  "attestation  clause,"  and  attestation  of  certain  things  means aa 
Attestation  clause  stating,  in  terms,  expressly,  their  performance.  All  this  may  be 
very  reasonable  inference ;  but  it  has  not  been  inferred  in  those  cases  by  l^e  judges 
who  decided  them.  It  is  not  a  necessary  inference ;  nor  can  I  find  that  in  any  one 
of  the  decisions  cited  in  the  various  uguments  of  t^  case,  the  court  has  ever,  in  titm, 
■drawn  this  inference. 

It  cannot,  I  am  sure,  escape  your  lordships,  that  the  answer  to  your  present  qoeatioa 
turns  upon  a  consideration  which  does  not  appear  to  have  been  presented  to  the  mindB 
.of  those  very  learned  judges.  There  must  be  an  attestation  of  all  the  formalities 
required.  This  I  can  a^ora  to  grant.  The  performance  of  the  formalities  must  sppw 
from  the  attestation  clause.  I  can  afibrd  to  grant  this  also.  If  the  clause  in  tonu 
.states  the  performance  of  one  or  more,  and  is  silent  as  to  others,  the  analogy  of  1^ 
reasoning  will  infer  the  non-perfonnance  of  those  [426]  others  in  the  presence  of  the 
witnesses.  It  is  as  much  as  if  they  had  said,  "  We  can  only  say  we  saw  the  deed  sealed 
and  delivered ;  as  to  the  signing,  we  can  say  nothing — ^we  did  not  see  it  done."  Thii 
too  I  can  aSSard  to  concede.  But  what  is  the  meaning  of  a  general  attestation  dann, 
that  condescends  upon  no  piurtioulars  7  Whether,  if  by  the  last  words  qS.  the  instrament, 
the  party  professes  to  perftmn  all  the  particulars  required  for  a  due  execatioo,  tin 
witness,  by  such  general  attestation,  does  or  does  not  import  an  attesting  dL  them  all  (a)*. 
These  are  questions  wholly  distinct  from  the  former,  and  which  the  two  eaaes^  awn 
•cited,  leave  wholly  undecided. 

lay  Vide  post^  428  (a),  443  {b).         {of  Vide  supza,  392 ;  infn»  431,  m  432.  & 
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One  of  the  eariiest  commenta  on  Wright  v.  Wakeford  and  Doe  d.  Mfmafidd  v.  P«u^ 
was  tliat  of  Sir  Thomas  Plumer  Y.  C.  and  Gibbe  C.  J.,  in  Moodie  v.  Reid  (1  Madd.  628, 
7  Taunt  361),  both  of  them  auth<nitie8  miich  to  be  respected,  and  especially  on  sui^ 
a  point  M  this.   There,  the  will  was  to  be  "  signed  and  published,"  the  testatrix  at 
ttedoBe  (tf  her  will  said  merely,  "si^ed  by  me  this,  Ac the  attestation  clause  was 
only  "witness  R  H.,  J.  H."   Sir  T.  Plumer  thought  that  Wrighi  r.  Wakejord  did  not 
role  tiiis  case.   He  put  that  decision  on  its  true  ground — ^the  expression  of  some  beii^ 
tlie  exclusion  of  others.    He  said  the  question  raised  was  new,  and  sent  it  for  the 
opinion  of  a  court  of  law.    And  how  did  the  court  of  law  deal  with  it?  They 
eertafied  indeed,  that  the  power  was  not  well  executed ;  but  why  %   Because  the  sign- 
ing and  publication  were  not  attested.    By  no  means,  and  yet  neither  were  stated. 
The  Lord  Chief  Justice  expressly  said,  **  The  witnesses  have  clearly  attested  the  sign- 
ing; the  question  is,  whether  they  have  attested  the  other  formi^ity  of ^  publication  in 
attesting  the  signing."   The  jffinoiple  of  t^e  decision  there  was  the  same  as  in  Wright 
{^ISB{  V.  Wakeford.    Your  attestation  is  to  one  only  out  of  two  requisites ;  you  exclude 
thoeby  tiie  other.   But  how  was  it  an  attestaticm  to  that  one  1  Not  by  its  expressum 
I    (tf  it  in  terms,  but  only  beeaase,  being  entirely  general,  it  was  to  be  referred  to  tint 
j    set  which  was  stated,  in  the  close  of  the  will,  by  the  testatrix  herself  {a)\   If,  in  that 
I     part  of  the  will,  she  had  said  "  signed  and  published  "  instead  of  "  signed  "  only,  must 
Gibbs  G.  J.  have  held  that  the  witnesses  had  attested  both,  and  that  the  power 
vas  well  executed  1   I  see  no  escape  from  this  oonclusion  (&).    And  that  is  this  very 
case.   It  is  clear  then,  he  did  not  draw  the  inference  from  ir  right  v.  Waksford^  which 
is  DOW  pressed  on  us ;  and  his  high  authority  is  in  my  favoiu*.    But  was  he  warrwted 
in  holding  that  opinion  1   A  power  requires  certain  things  to  be  done  and  attested  by 
witnesses ;  t^e  donee  in  terms  states  that  she  has  performed  them,  and  so  far  as  they 
c&n  be  shewn  on  the  iae»  of  the  instrument  (c)  they  appear  to  have  been  performed. 
Immediately  under  is  the  word  "  witness " ;  and  the  witnesses  sign  their  names.  It 
cannot  be  (unied  tJut  they  state  themselves  to  be  witnesses ;  but  witnesses  of  whatt 
j    ^yousayof  notiungl  Is  not  that  unreasonable,  unauthorised  t   Is  it  nol^  at  least, 
I    to  construe  an  ambiguous  act  so  as  to  invalidate  sn  instrument^  when  legal  principle 
eijoins  you  to  oDnstrue  it  so  as  to  make  it  valid  1  If  you  admit  that  they  witness 
j    flomethinji^  why  one  act  more  than  another  1  why  not  all((/)1   I  agree  that  powers 
w  to  [427]  be  strictJy  periormed ;  but  the  reasoning  by  which  we  are  to  determine 
tlie  question  of  a  disputed  performance  is  to  be  the  same,  in  kind,  as  that  by  which 
we  detennine  any  other  disputed  question  of  fact  or  oonstructioD  in  law. 

It  will  be  said  that  where  the  instrument  must  be,  and  on  the  face  of  it  professes 
to  have  been,  executed  with  several  specified  formalities,  and  the  attestation  is  general, 
it  ia  left  uncertain  whether  the  witnesses  attested  all,  and,  if  not  all,  whioh,  of  those 
formalities ;  and  therefore  is  defective.  I  think,  if  sifted  a  little,  this  argument  will 
be  found  based  on  premises  which  have  no  place  properly  in  the  discussion.  If  you 
nad  what  is  called  the  testimonium  clause  with  the  attestation,  there  is  no  nnoertainty. 

tile  conoluaioik  is  clew,  that  tiie  latter  imports  a  presence  a^  and  a  witnessing  of, 
the  whole. 

But  it  is  said  you  cannot  do  tiiis,  because  witnesses  commonly  do  not  see,  or  do 
not  regard,  what  is  stated  in  the  testimonium  clause.  I  deny  that  you  can  enter  into 
that  consideration.  If  you  could,  how  far  might  it  not  ^o  ?  Witnesses  very  commonly 
do  not  even  read  the  attestation  clause.  Are  we  to  inquire,  in  each  particular  case, 
whetiwr  they  have  done  so  (a)' !   In  truth,  determining  this  as  a  question  of  law,  we 


(o)»  Vide  supra,  392,  n. 

(6)  Qutere,  whether  the  meaning  of  Gibbs  C.  J.  must  not  have  been,  that  the 
witnesses  shall  be  taken  to  have  meant  to  attest  the  signature  which  lay  before  them, 
but  that  the  same  inference  does  not  arise  as  to  the  act  of  sealing. 

(c)  Vide  supra,  392  (o). 

{&)  The  case  <^  tiie  lessors  of  the  plaintiff  seems  to  have  been,  that  the  attestation 
left  it  doubtful  whether  the  witnesses  attested  one,  or  more  than  one  acl^  and  if  but 
ene,  whwh  act 

(a)*  If  it  could  be  shewn  that  an  attesting  witness  had  not  read  the  attestation 
daiue,  and  tb&t  nothing  had  passed  equivalent  to  a  commumcation  of  its  contents,  it 
a  conoeived  that  the  attestation  would  be  roid. 
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are  to  consider,  not  wh&t  witnesses  do  when  the  creator  of  a  power  requira  ditf 
witnesses  shall  attest  certain  acts  as  a  security  for  their  performance ;  we  must  asrane 
him  to  proceed  on  the  footing  that  the  witnesses  will  discharge  their  duty  pnyih. 
otherwise  the  whole  provision  is  futile.  Then,  what  is  the  duty  of  a  witness  ?  Sak 
to  sign  his  name  to  he  knows  not  what  He  must  be  aware  [^8]  that  he  is  called  ta 
see  somethiog  done,  and  to  affirm,  by  his  signature,  that  he  lias  seen  it  done.  Smdr 
tiien  he  is  to  ascertain  what  it  is  that  he  is  required  to  see  and  to  affirm ;  if  ao^  it 
seems  to  me  a  most  reasonable  presumption,  that  where  the  atte8tati<m  is  general,  and. 
in  terms,  excludes  nothing,  it  makes  no  selection  by  infermoe,  but  ^Brmadrify 
includeB  every  thing  stated  in  the  testimonium  clause.  There  is  then  no  aQcertain^. 
In  Stta^ope  t.  Keir,  and  in  BuUer  v.  Bwt,  Sir  John  Leach  appears  to  have  entMtauied 
the  same  opinion. 

The  extreme  length  to  which  I  have  already  gone  forbids  me  to  examine  tlw 
authorities  further  in  detail ;  and  it  is  unnecessary,  because  it  is  admitted  that  none 
can  be  found  which  exactly  meets  the  facts  of  the  present  case.  That  would  be 
enough  for  my  argument ;  but,  unless  I  deceive  myself,  I  have  gone  further,  and  sIwwb 
that  a  conclusion  against  the  execution  of  the  power  in  the  present  case  is  not  only 
not  a  necessaiy,  but  not  even  a  highly  probable,  one,  from  the  cases,  on  which  it  is 
admitted  that  tiie  course  of  decision  rests,  or  from  the  general  body  of  those  decisioiis. 

I  may  observe,  in  conclusion,  that,  with  regard  to  wills,  no  unoertain^  lor  tlw 
future  can  arise  fnnn  adopting  the  conclusion  to  which  I  oome ;  as  in  respect  of  powos 
at  present  unimpeached  for  supposed  defects  in  tlie  attestation,  this  deciwm  viB 
operate  to  secure  the  title  and  possession  d  the  gnmtees ;  aiul,  as  to  all  wills  exeeoted 
under  powers  since  the  Ist  January  1838,  the  statute  passed  in  Ae  &rst  year  of  H.  k'l 
reign  makes  the  provision  before  stated,  which  puts  an  end  to  all  these  questio»f«)'. 

I  beg  to  state,  therefore,  in  answer  to  your  lordships'  question,  that,  in  my  opmoB, 
the  power  in  question  has  been  well  executed. 

l43Sf]  WiLLUHS  J.  My  lords,  I  believe  that  all  my  learned  brothers  who  We 
delivered  their  opinions  against  the  decision  of  the  court  of  Queen's  Bench  did  » 
witili  an  expression  of  regret ;  they  came  to  the  conclusion  that  the  executiw  d  the 
power  in  tms  case  was  invalid  with  reluctance,  but  felt  tiiemselves  borne  down  by  tfce 
overwhelming  weight  of  authority.  From  the  course  of  reasoniiu;  adopted  by  lien 
all,  I  am  warranted  in  inferring  that,  if  they  had  considered  it  stulan  apea  qneitioa, 
thc|y  would  have  arrived  at  a  different  conclusion.  It  becomes  a  Bkatter,  thenion^  d 
much  importance  to  consider  (b^re  we  consider  tikeir  aj^ication  to  the  present  esse) 
what  is  the  nature  of  those  decisions  to  which  so  much  weight  is  attributed, — whethv 
they  establish  any  important  prind^de  connected  with  the  observance  of  the  intent 
and  meaning  of  the  creator  of  a  power, — whether  they  introduce  any  additional  cbecb 
and  securities, — whether,  in  short,  they  are  productive  of  any  practical  result^  nore 
or  less,  or  are  of  a  character  purely  formal  and  technical ;  because  I  presume  it  will 
not  be  denied,  but  that  a  more  ample  and  liberal  compliance  and  adoption  are  to  be 
expected  in  the  former  case  than  in  the  latter.  In  the  latter  they  need  only  be  punned 
in  cases  precisely  resembling  them,  more  especially  if  tiiey  should  chuice  to  be  in 
direct  opposition  to  a  great  body  of  authority  up(m  akindred,  but  much  more  in^ortsnt; 
branch  of  the  law. 

Before  I  pursue  this  view  of  the  subject  further,  I  must  b^  leave  to  preauw  Ait 
the  requisites  of  the  power  have,  in  my  opinion,  been  conmlied  with  in  point  of  fefa, 
as,  in  substsnce  {a)%  they  unquestionably  have.   [430]  Upon  this  the  speciai  veriirt 


(a)}  Le.,  in  respect  of  powers  executed  after  that  day. 
(o)«  In 


^e  case  of  the  e»cution  of  a  power,  it  is  not  easy  to  distinguish  betveca 
matter  of  form  and  matter  of  substwooe.  Where  A.  gives  a  life  estate  to  R,  widi 
remainder  in  fee  to  C,  with  power  to  B.  to  intercept  G's  estate  by  an  appcHntecart, 
provided  such  appointment  be  accompanied  with  the  observance  of  some  arbitiwy 
formalities  proscribed  by  A.,  the  observance  of  those  formalities  is  of  the  snbstanoe  of 
the  title  of  the  appointee,  and  the  non-observance  of  all  or  of  some  of  those  fonnslitie> 
is  of  the  substance  of  the  title  of  C.  In  the  principal  case  the  donor  of  the  power  is 
personally  the  same  individual  as  the  donee ;  but  the  case  stands  as  it  would  hare 
done  if  L.  H.  Ward's  father,  instead  of  herself,  had  been  the  settlor.  The  donor  of 
tiie  power  was  L.  H.  Ward  sni  juris,  whilst  the  donee  was  L.  H.  Sl^nner  sub  potesWe 
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e:  T:  has  left  no  doubt ;  the  will  was  executed,  in  every  respect,  accorditig  to  the  power. 
\et:  But  I  was  adverting  to  the  nature  of  these  decisions.    What  is  the  difference,  as  to 
iir  my  substantial  effect,  between  an  attestation  containing  all  the  forms  which  my 
lesnied  brothers  require,  and  find  wanting,  as  th^  thiuR,  and  that  which  has  been 
if:  panned  here)  To  try  this  question,  it  is  only  necessary  to  suppose  that  the  validity 
bi:  of  tiie  will  is  disputed.   The  selfsame  quantity  of  proof  is  required,  whether  the  word 
iet::.   "viteees"  stands  by  itself,  or  vhether  there  be  added  "signed,  sealed,  read,  published, 
k:  md  declared,"  or  whatever  else  the  dull  ingenuity,  and  unmeaning  exag^ration,  of 
a:    an  attorney's  clerk  (for  the  witnesses  themselves  have  no  more  to  do  with  it  than 
with  the  body  of  the  will),  may  choose  to  accumulate  into  the  clause  of  attestation. 
In  each  case  the  proof  must  be  given,  or  the  will  fails ;  the  indorsement  supplies 
i;.-.  Dotiiing,  profits  nothing.    The  substance  therefore  of  the  transaction  is,  that  the 
^    wttnessea  should  see,  and  be  able  to  prove,  that  the  requisites  have  been  complied 
with ;  the  form  is,  that  it  should  be  written  by  somebody  else  (a)\  that  they  did  so. 
Exc^  therefore,  the  present  case  precisely  resembles  those  to  which  I  am  alluding, 
[J    I  see  no  reason  for  extending  their  authority. 

The  question,  however,  undoubtedly  is,  whether  the  forms  required  by  the  power 
have  been  pursued  by  the  [4S1]  testatrix;  and  whether  those,  who  are  described  as 
such,  appear  to  have  been  witnesses  that  she  so  j^nirsued  them ;  which,  I  presume,  is 
tiie  meaning  of  attestation,  or  I  know  not  what  it  is. 
^         Now  the  language  of  the  power  (aa  has  been  already  so  often  mentioned)  is,  "  by 
her  last  will  and  testament,  to  be  by  her  signed,  sealed,  and  published,  in  the  presence 
^    of,  and  attested  by,  three  or  more  credible  witnesses,"    All  this,  as  is  found,  has  been 
'      done;  and  we  are  now  to  see  whether,  by  ordinary  and  fair  construction,  neither 
n    forcing  any  interpretation  in  favour  of  it,  nor  wilfully  excluding  any  reasonable 
inference  for  the  mere  purpose  of  defeating  what  we  know  to  have  been  rightly  done, 
^.    the  requisites  appear  to  have  been  comphed  with.    And  here  it  seems  to  me  very 
important  to  attend  partaculuiy  to  the  document  itself.    The  will  first  contains  the 
whicde  testamentary  part ;  every  disposition  of  the  property  is  first  fully  made,  and 
the  will  is  therefore,  as  to  tha^  its  principal  object^  complete.   The  rest  regards  tibe 
manner  and  form  of  execution.   It  is  thus :  "  I  deckre  this  only  to  be  my  last  will 
wd  testament.    In  witness  whereof,  I  have,  to  this  my  last  will  and  testament, 
contained  in  one  sheet,  set  my  hand  and  seal."   The  testetrix  signed  this  part  twice, 
once  after  the  above  words,  and  again  where  her  seal  is  afiixed  ;  and  directly  opposite 
to  the  latter  is  the  word  "witness,"  and  immediately  under  it  are  the  names  of  the 
witaesses ;  and  the  question  is,  whether  from  this  it  is  to  be  understood  that  they 
Attested,  or  in  other  words  were  witnesses  to,  any  thing,  and,  if  so,  how  much? 

And  first,  it  must  be  asked,  for  what  purpose  was  this  testimonium  clause  (as  it 
has  been  called)  introduced,  or  rather  added  1  Certainly  not  to  explain  or  qualify  the 
will,  or  any  part  of  it  To  its  provisions  it  has  no  allusion  ;  but  it  respects  the  forms 
to  he  observed  in  the  execution  of  the  will,  Mid  that  only.  Why  are  we  to  [432] 
MBume  that  the  testatrix  was  ignorant  of  the  terms  upon  whioh  alone  her  dispositions 
could  be  available  1  This,  the  very  language  <xE  the  clause  itself,  shews  that  she  did 
understand.  The  clause  therefore  having  this  object,  we  come  to  consider  the  purpose 
fcff  which  the  witnesses  are  introduced  ;  and  I  confess  I  cannot  conceive  it  possible  to 
understand  the  meaning  of  their  presence  except  witness  something.  To  suppose 
that  the  witnesses  signed  their  names  without  any  meaning  or  reference  to  what  is 
alleged  (opposite  to  their  names)  to  have  been  done,  seems  to  me  to  outrage  all 
probability.  If  it  be  said,  and  with  truth,  t^t  the  witnesses  cannot  be  presumed  to 
be  cognizant  of  the  contents  of  a  will,  because  that  is  contrary  to  experience,  it  is 
mrely  somewhat  contrary  to  the  same  experience  to  suppose  tltat  when  the  presence 
of  the  witnesses  is  to  be  accounted  for  only  by  their  being  brought  there  to  witness 
something,  certain  ceremonies  were  (a)>  performed,  but  that  they  saw  nothing  of  them, 


viri.  Hie  object  of  the  settlement  may  have  been  to  oppose  a  barrier,  however  feeble, 
against  martial  control. 

(aV  Q*  d.  by  one  of  themselves  or  by  somebody  else. 

(a)>  The  question  seems  to  be — whether  the  clause  of  attestation  should  inform 
appointees  and  remainder-men,  vendors  and  purchasers,  that  the  conditions  imposed 
by  the  donor  of  the  power,  have  or  have  not  been  complied  with, — whether,  upon  a 
omtract  of  sale  under  a  power,  the  vendor  is  bound  to  shew  a  valid  appointment  upon 
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and  that,  too,  when  the  very  language  of  the  testamonium  clause  ("  I  declare,"  &&) 
imports  that  the  testatrix  was  making  the  declaration,  not  to  the  winds,  but  to  penoni 
to  whom  she  might  address  herself, — who  were  there  to  see  and  to  hear  (by. 

[433]  If  then  the  witnesses  must  be  understood  (as  I  think  they  must)  to  btre 
attested  something,  I  can  see  no  possible  reason  for  stopping  short  <A  the  ocmdoaoo 
t^t  they  attested  evety  thing  which,  by  the  clause  {ay,  paipcuts  to  have  beco 
done,  that  is,  the  signing,  sealing  and  publication, — the  forms  required.  I  shall  not 
take  up  time  in  considering  what  is,  m  point  of  law,  a  publication.  Gibbs  C 
indeed,  in  Moodie  v.  Bad,  is  reported  to  have  inquired  of  the  oar  what  paUicatioii  wis; 
and  that)  having  received  no  answer,  he  expressed  no  surprise ;  fnnn  whidh  I  prarane 
we  are  to  understand  that  he  considered  it  to  be  involved  in  some  difficult.  howerar, 
a  deoUration  before  witaiesses  (present  for  the  purpose  of  heari^  it),  that  the  doctuneot 
is  the  will  of  the  testatrix,  be  not  a  publication,  the  question  of  (Jibbs  C.  J.  will  {wobsbly 
remain  unanswered.  I  think  that  such  is  a  publication,  and  that  it  can  meu 
nothing  else. 

I  come  now  to  notice  the  cases  upon  which  reliance  is  placed,  which  have  beeo 
considered  and  reconsidered  so  often,  that  I  shall  advert  to  them  as  briefly  as  possible ; 
and  that  only  in  order  to  shew  that  they  are  not  precisely  in  point,  and  that  tjierefon^ 
for  the  reasons  already  given,  they  ought  not,  in  my  opinion,  to  govern  the  dedsioo  of 
the  present  case.  They  are  principfdly  WrigU  v.  Wwefor^  Doe  d,  Motchkiss  v.  Piem, 
and  Doe  d.  Mmsfidd  v.  Peach. 

Now  in  Wright  v.  Wakeford  the  power  required  "tiie  consent  of  A.  and  testified 
by  any  writing  or  writings  under  their  himds  and  seals,  attested  by  two  or  more  [43fl 
credible  witnesses."  The  attesting  clause  is  "  sealed  and  delivered  by  the  within  named 
A.  &  B.  in  the  presence  of  C.  B.  and  G.  R"  Here,  the  ceremony  of  signing  was  omitted, 
in  an  attestation  which  professed  to  give  an  account  of  what  1^  been  done ;  and  there 
was  not,  as  in  the  present  instance,  a  testimonium  clause  (a)^,  which,  by  direct  reference 
to  it,  could  cure  the  omission.  That  this  was  the  view  taken  by  the  leuned  counsel 
who  argued  the  case,  is  apparent  from  the  report  "Admitting,"  says  he,  "that  if 
the  attestation  were  general,  the  due  observance  of  all  the  ceremonies  might  be 
presumed  (6)*,  yet  tiie  same  inference  does  not  arise  from  a  defective  attestatacm."  Id 
Doe  d.  Hotmkiss  v.  Pierce,  the  power  required  "  a  deed  oi  writing,  under  hand  and  seil, 
attested  by  two  or  mort  oredible  witnesses."  The  atteating  dwae  was  "  Siffied  in  the 
presence  of  A.  R.,  E.  S.,  I.  E  "  and  the  defect  was,  that  there  was  no  notioe  (rfsealiu. 
In  tiie  next  case.  Doe  d.  Mansfidd  v.  PeocA,  the  power  required  Uiat  "B.  P.  and  T.  & 
should  give,  grant,  convey,  &c.,  by  some  deed  or  writing,  under  both  their  bands  and 
seals,  to  be  duly  executed  by  them,  and  attested  by  two  or  more  credible  witatessM.'' 
The  attestation  was,  as  in  Wright  v.  W ikeford,  "  Sealed  and  delivwed  by  the  said  R.  P. 
and  T.  P.,  in  the  presence  of  T.  M.  E.  S."  The  want  of  signing,  apparent  upon  the 
attestation,  was  the  defect  which  prevailed. 

On  the  other  hand  in  Moodie  v.  Heid,  already  noticed,  "  signing  and  publicatioB 
were  requisite,"  and  t^e  attestation  clause  was,  "  These  my  last  bequeatiis.  Signed, 
the  4th  day  of  February  1812.  Witness,  B.  H.,  J.  H."  The  defect  was  in  the 
publication.  Gibbs  C.  J.,  however,  e^vessly  deelwed  that  there  was  suffiiaMit  ^roof 
d  signing ;  his  language  being  "  the  witnesses  [436]  have  clearly  attested  the  vgnii^'' 

the  face  of  faia  deeds,  or  may  eke  out  his  title  by  aflUavits  oS  non-apparent,  and 
perhaps  non-existent,  facts.  U  the  extrinsic  fact  of  the  observance  of  the  formafitks 
on  the  part  of  L.  H.  Skynner,  can  in  any  d^ree  validate  the  attestation,  a  pur^uaff 
may  be  compelled  to  accept  a  conveyance  upon  the  testimony  of  a  witness  whose  deatli 
may  afterw^s  leave  him  without  any  defence  to  an  ejectment  brought  by  the  par^ 
who  would  be  entitled  to  take  in  the  absence  of  a  valid  appointmentL 

(by  If  this  declaration  was  made  at  the  time  the  words  were  inserted,  it  would  ba 
untrue ;  if  at  the  time  the  quasi  testatrix  signed  her  name,  it  would  be  equudly  uotme, 
xmless,  contrary  to  the  usual  course,  she  sealed  before  she  signed.  There  is  no 
evidence,  upon  the  face  of  the  instrument,  of  any  subsequeat  declaration,  unless  it  cao 
be  collected  from  the  attestation  its^.  If  it  can  be  so  colleeted,  any  refereooe  to  the 
testimonium  clause  may^  be  diqtensed  with. 

(ay  See  the  preceding  note ;  supra,  393,  n. 

(ay  As  to  the  operation  (tf  t^e  attestation  olaiiae,  vide  supra,  393,  note  (a). 
(by  Q.  d.  not  caring  how  the  law  mig^t  stand  in  such  a  ease. 
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Now  this  could  only  have  been  so  held  by  referring  (not  to  the  body  of  the  will,  which 
is  going  much  further,  but)  to  the  testimonium  clause^  which  is  all  that  is  requisite  in 
the  present  case  (ay.  Again,  in  Stanhcpe  v.  Ketr  tiie  power  was,  "  to  dispose  by  will, 
i^ed,  and  published,  in  the  presence  of,  and  attested  by  witnesses."  The  conclusion 
d  the  will  waa,  *'  This  is  my  last  will  and  testament^  made  and  signed,  19th  ot  November 
1818,  Eugenia  Keir."  Thereupon  Leach  V.  G.,  obserred,  that  be  could  not  assume 
auffe  from  the  attestation  than  the  signing ;  but  that  which  he  did  assume  (viz.  the 
figoing)  could  ouly  have  been  by  connecting  the  attestation  with  the  testimonium 
claase.  In  BuUtr  v.  Bwrt  the  power  was,  to  dispose  by  deed  "  sealed,  and  delivered, 
ID  the  presence  of,  and  attested  by,  witnesses."  At  the  end  was  "signed  and  sealed, 
by  L  S.  witness  J.  P.,  H.  P."  Sir  John  Leach  held  the  delivery  not  to  be  attested,  but 
observed  "  that  where  the  word  *  witnesses '  without  more  is  used  in  the  attestation, 
H  affirms  that  all  has  been  done  in  tiie  presence  of  the  witoessee  which  is  stated  in  the 
body  of  the  deed,  and,  that  as  it  was  not  stated  therein  that  it  was  delivered,  the 
wad  '  witnesseB '  could  affirm  no  more  than  was  affirmed  in  the  deed  itself."  These 
mtsrk^  I  presume,  are  to  be  understood  as  referring  to  the  testimonium  claoae,  which 
»  efficient  for  the  present  purpose.  The  last  case  which  I  shall  notice  is,  iVard  v. 
Si^  There  the  power  required  a  will "  duly  executed,  and  puUished,  in  the  ^esence 
and  to  be  attnted  by,  three  or  mare  credible  wibieeses."  The  attestation  was 
"  tdgned,  se^ed,  and  delivered,  in  the  presence  of  "  three  witnesses.  The  question  was, 
wh^er  the  publication  was  proved ;  and  the  court  of  Exchequer  held  that  it  was,  by 
the  ^t  of  duirery ;  which,  alb  all  events  was  not  a  literal  compliance  with  titie 

power. 

1q  coDclusion,  I  cannot  avoid  remarking  that^  in  my  humble  judgment,  the  decisions 

rn  the  statute  of  frauds,  so  closely  in  pari  materift,  have  not  luid  their  due  weight  in 
coDsideTation  of  the  present  case.  It  might  have  been  supposed  that  a  statute  of 
the  realm,  under  which  suoh  a  mass  of  jvoperty  has  been  disposed  during  a  period 
of  Dearly  two  centuries,  a  statute  upon  whudi  sudi  eulogiee  (upon  tiie  justioe  of  whicih 
I  shall  not  stop  to  inquire,)  have  been  bestowed,  mi|^t  have  had,  as  it  surely  deserved, 
«  miidi  attention  and  observance  as  the  will  or  whim  of  a  private  individual  (a)*.  But 
to  too  much  wisdom  it  has  seemed  otherwise.  In  the  construction  of  that  statute,  the 
thing  required  has  been  (as  according  to  all  sense  and  reason  it  ought),  that  the  forms 
thereby  prescribed  should  be  proved  to  have  been  complied  with,  but  that  tJie  simple 
attestation  by  the  word  "  witnesses  "  is  sufficient.  But  in  the  case  of  a  power,  even  if 
the  things  required  by  it  be  in  the  very  words  and  letters  of  the  statute  of  frauds,  (viz. 
"attested  and  subscribed  in  the  presence  of  the  devisor  by  t^ree  or  four  credible 
witnesses,")  a  will  which  would  be  clearly  good  under  the  statute,  is  to  be  held  invalid 
without  the  addition  of  an  idle  formula. 

The  result  is,  that^  in  my  opinion,  the  power  was  duly  executed. 
GuBKKY  B.  My  lords,  tiie  u-gnment  which  I  have  heard  at  your  Lordship's  bar, 
htt  failed  to  convince  me  tiiat  the  o|nDi(Hi  which  I  gave  on  this  ease,  in  tiie  Exchequer 
Chsmber,  was  erroneous.  That  opinion  is,  tiiat  the  power  in  this  case  was  well  executed. 
I«n  of  that  opinion,  even  if  it  is  to  be  talcen  that  Wri^  v.  [437]  Wakefofd  was  well 
decided,  and  tJiat  it  is  still  to  be  allowed  to  prescribe  tiie  rule  in  cases  of  this 
description. 

The  case  of  Wiighi  v.  Wakeford,  I  humbly  conceive,  went  to  the  extremest  verge; 
And  I  cuinot  consent  to  be  governed  by  it  except  in  a  case  which  shall  correspond  in 
>11  its  parts.  In  that  case  uie  terms  of  the  power  were  "  by  any  writing  under  their 
huids  aad  seals  attested  by  two  or  more  credible  witnesses."  The  form  of  the 
attestation  was  "  sealed  and  delivered  by  the  within-named  A,  B.  in  the  presence  of," 
Ac.  The  objectim  was,  that  the  attestation  did  not  extend  to  the  signing.  As  the 
vitneiBes  attested  the  sealing  aad  deliveiy,  it  waa  said  it  must  be  preaumedthat  they 
did  not  mean  to  attest  tiie  auning.  The  ease  was  sent  to  the  Court  of  Common  Pleas 
by  Lord  Eldm.  Maosfieh}  C.  J.  was  <A  opinion  that  the  encution  was  good ;  the 
Oww  three  judges  were  of  opinion,  that  it  was  not  Upon  those  certificates  being 
'c'torned  Lord  Eldon  acted  upon  the  opinion  of  the  majority  of  the  court,  and  dis- 
'■"saed  the  bill,  which  was  for  a  specific  performance  by  a  purchaser. 

It  is  impossible  to  mention  the  names  of  Lord  Eldon  and  the  three  other  judges  of 
the  Common  Pleas,  Heath  J.,  Lawrence  J.,  and  Chambre  J.,  otherwise  than  in  terms 

(ay  Vide  tnpia,  393,  d.  {of  Tide  nxpta^  428  (a),  430  (a). 
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of  great  respect ;  nevertheless,  with  all  the  respect  which  is  due  to  their  auUioritr,  I 
cannot  but  think  it  most  unfortunate  that  this  decision  was  ever  made.  It  has  led  to 
great  injustice.  It  has  disappointed  the  just  expectations  of  sellers  and  devison^ 
and  involved  the  courts  in  great  difficulties.  It  seems  that  if  l^e  word  "  attested " 
had  not  been  in  the  power,  toe  decision  would  have  been  the  other  way ;  and  it  is  to  be 
obeerved  that  the  amiment  proceeds  i^n  the  supposition  that  a  general  attflstation 
would  have  been  samdent  (ay.  If  [438]  tiie  case  now  before  your  uvrdships  had  been 
the  case  ihen  under  consideration,  Ithink  that  the  decision  would  haro  confinned  die 
execution  of  the  power. 

In  M*Quem  v.  Farqnhm  (11  Yes.  467),  the  power  directed  the  instrument  to  be 
signed  and  sealed  in  the  presence  of  witnesses  (but  did  not  require  an  attestatim), 
and  ^e  attestation  was  to  the  sealing  and  delivery,  Lord  Eldon  held  that  the  ezecudoo 
was  good ;  and  said  it  would  be  a  miscarriage  on  a  judge  if  he  did  not  direct  a  jury  to 
presume  that  the  deed  was  signed,  as  it  professed  to  oe  upon  the  face  of  it,  in  the 

Eresence  of  the  witnesses  who  attested  the  sealing  and  delivery.    I  would  take  the 
berty  to  surest,  that  it  cannot  be  too  much  for  a  judge  to  make  the  same  presump- 
tion which  he  may  direct  a  jury  to  make. 

Other  cases,  which  have  been  dted  in  the  argument  and  in  the  jadgnwuts  ctf  my 
learned  brothers,  who  have  idready  given  their  opinions,  have  been  dedded ;  bat  m 
resting  upon  the  authority  of  Wright  v.  Wakeford.  In  the  last  two  cases  that  have 
come  before  the  courts,  the  extreme  severity  of  the  rule  has  been  somewhat  relaxed. 
In  Sifmm,  v.  Simeon  (4  Sim  455),  the  power  directed  the  will  to  be  signed,  and 
published,  in  the  presence  of,  and  attested  by,  witnesses.  The  form  of  the  atteet*- 
tion  was  "  Signed,  and  delivered,  in  the  presence  of,"  Sec  In  tiiat  case  the  power  was 
decided  to  be  well  executed. 

In  Ward  v.  S-wiftt  a  case  sent  by  the  Lord  Chancellor  to  the  court  of  Excheqw, 
tiie  power  was  by  will  to  be  "  published  under  hand  tuid  seal,  in  the  presence  oi,  and 
attested  by,  three  witnesses,"  the  attestation  was  "Signed,  sealed,  and  delivered." 
llie  ooart  decided  the  power  to  be  well  executed.  In  both  these  cases  the  word 
"  delivered  "  was  held  to  be  equiviUent  to  "  published." 

[439]  In  the  case  now  bw>re  your  lordships,  the  powo*  is,  "  to  the  use  of  siidi 
person  as  the  said  L.  H.  Skynner,  by  her  last  win  or  testament  in  writing  to  be  by  ber 
signed,  sealed,  sad  published,  in  the  presence  of,  and  attested  by,  three  or  took 
credible  witnesses."  The  execution  of  the  power  is  this :  the  testatrix  commencei 
her  will  thus :  "  I,  Lydia  Henning  Skynner,  do  publish  and  declare  this  to  be  my  last 
will  and  testament,'  and  then,  at  the  conclusion,  she  says,  "  I  declare  this  to  be  my 
last  will  and  testament.  In  witness  whereof  I  have,  to  this  my  last  will  and  testameott 
contained  in  one  sheet,  set  my  hand  and  seal,  the  1 2th  day  of  September,  in  the  year 
of  our  Lord,  1789,  Lydia  Henning  Skynner.  Witness,  Charles  Ball,  Elizabeth  Ball, 
Anne  Ball."  And  t^e  special  verdict  finds  that  the  will  was  signed,  sealed,  and 
published,  by  Mrs.  Skynner,  in  t^e  presence  ol  the  above  witaesaee,  and  attested  hj 
them,  and  ijieir  attestation  was  in  manner  and  form  as  amtean  in  tAie  instnuBaiL 
In  t^s  case  it  appears  to  me,  that  the  testatrix  has  done  all  that  the  power 
requires.  She  published,  she  signed,  and  sealed :  the  attestation  is  general ;  there 
is  no  selection  of  one  thing,  from  which  it  can  be  argued  that  the  otiiers  are  to  be 
excluded.  I  think  that  it  is  to  be  taken  that  tbe  witDOSses  attested  all  that  the 
testatrix  did  (a)*. 

This  is  the  opinion  which  I  humbly  tender  to  your  lordships,  even  taking  the  case 
of  Wright  V.  Wakeford  to  be  law.  It  is  necessarily  with  some  hesitatitni  and  diffidence 
that  I  would  with  all  humility  submit  to  your  lordships'  consideration,  whether  that 
case  should  be  allowed  to  stand.  It  has  never  yet^  I  believe,  received  the  sanctioD  of 
this  the  ultimate  court  of  appeal  (b).  I  have  scarcely  ever  heard  ^e  case  cited  in  the 
courts  below,  but  judges  have  expressed  their  veaet  that  that  case  C44Q]  was  so 
decided,  and  their  sense  of  tlie  injustice  (of  that  it  has  done ;  and  more  than  onee  or 
twice  I  have  heard  it  said,  that,  luthough,  while  that  case  stood,  they  have  felt  then- 
selves  bound  by  it,  yet  that  if  ^e  question  should  ctmie  before  this  House,  they  shooU 
feel  themselves  at  liberty  to  suggest  the  oonsidflntion,  whether  the  case  ihonld  be 
allowed  to  stand. 

(ay  The  judgment  is  the  other  way.  (b)  Vide  wapmy  420,  n. 

•    (a)>  Vide  supra,  393  (a).  (a)>  Ibid.,  439,  n.,  431,  n. 
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That  case,  and  the  cases  which  have  been  decided  in  deference  to  it,  have  adopted 
a  principle  of  decision  totally  different  from  the  principle  upon  which  t^e  cases  on  the 
executi(Hi  of  wills  under  the  statute  of  frauds  have  been  decided  {by.  Neither  iVright 
V.  Wakeford^  nor  any  of  tJie  cases  founded  upon  it,  would  have  been  so  decided  if  the 
validity  of  the  wills  had  come  under  the  statute  of  frauds.  Why,  I  beg  to  ask,  is  so 
much  more  respect  to  be  paid  to  the  language  which  the  caprice  of  a  oonveyancer  may 
have  dictated  than  the  words  of  tiie  legislature :  one  coaveyaocer  has  used  (Hie  form 
<rf  ezpressioD,  and  another,  another ;  yrmn  aU  that  they  meant  waa»  just  that  whidh 
the  statute  of  frauds  had  required  U), 

My  lords,  tJie  view  which  I  take  of  this  case  ia  conveyed  by  Sir  K  Sudden  in  so 
dear  and  foroiUe  a  manner,  that  I  beg  leave  to  cite  two  or  three  pages  of  his  invaluable 
work  on  Powers  (pp.  317,  et  seq.).  "The  strong  ground,  however,  against  the  rule 
has  not  yet  been  stated.  It  is  the  construction  which  the  statute  of  frauds  has 
received  {d).  By  that  statute,  it  is  enacted  [441]  t^t  all  devises  shall  be  in  writing, 
and  signed  by  the  testator,  and  shall  be  attested,  and  subscribed,  in  the  presence 
of  the  said  devisor,  by  three  or  four  credible  witnesses.  These  words  are  very 
forcible;  for,  as  the  attestation  and  subscription  are  required  to  be  made  by  the 
witztesses  in  the  presence  of  the  devisor,  it  was  clearly  intended  tdiat  iha  will  uiould 
be  sij^ied  by  him  in  their  presenoe ;  and  the  witnesses  are  ejqvessly  required  to 
subscribe  in  the  presence  the  testator.  It  has  however  been  decided,  first)  that 
tiie  devisor  need  not  sign  in  the  pieaence  of  the  witoeaaes  (a)^ ;  aeoondly,  that  the 
Babscriptaon  of  the  witnesses  to  an  attestation  which  only  oontains  t^e  words  sealed 
and  deUvered  by,  &&  is  sufficient ;  and,  thirdly,  it  has  in  t^ree  different  cases  bem 
holden,  that  alfJiough  the  fact  of  the  subscripti(m  of  the  witnesses  in  the  presenoe  of 
tile  testator  is  omitted  in  the  attestation,  yet,  if  the  witnesses  be  dead  and  their  hands 
proved  in  common  form,  it  is  evidence  to  be  left  to  a  jury  of  a  compliance  wit^  all 
the  circumstances ;  and  yet  it  was  contended  that  the  hands  of  the  witnesses  could 
only  stand  to  the  facts  they  had  subscribed.  Verdicts  were  given  in  favour  of  the 
wills ;  and  indeed  it  seems  clear  that  in  every  case  of  this  natiu-e,  free  from  any 
partacalar  suspicion,  a  jury  would  find  the  solemnities  adhered  ta  There  is  certainly 
DO  distinction  between  a  power  to  be  executed  by  will,  and  a  power  to  be  executed 
W  deed,  in  regard  to  the  nile  that  the  solenmitiea  required  must  be  adhered  ta  In 
tfie  ease  ci  Domet  v.  Thmlaiad  (2  P.  Wms.  506),  where  tJie  power  was  '  bv  will,  or 
any  instrument  in  the  nature  of  a  will,  under  hand  and  seal,  atitested  by  luree  wit- 
nenes,*  it  was  considoed  that  an  execution  according  to  the  statute  of  frauds  would 
be  a  sufficient  compliance  with  the  power,  with  the  addition  of  sealing ;  and  it  seems 
dear,  that  if  a  power  were  given  to  be  executed  by  will  in  the  words  [442]  of  the 
statute,  t^e  courts  could  not  decide,  that  an  execution  sufficient  within  the  statute  was 
Dot  a  due  exercise  of  the  power.  If  any  distinction  is  made  between  the  cases,  the 
statute  ought  to  receive  a  strict  construction  rather  than  a  private  power  (a)'.  Every 
argument  which  can  be  urged  upon  a  private  power  applies  more  forcibly  to  tiie  statuteu 
The  legislature,  in  order  to  prevent  frauds  and  perjuries,  prescribed  a  new  rule,  which 
ought  (6)'  to  have  been  strictly  followed ;  wherou  the  powers  in  queatim  were  mwe^ 
intended  to  follow  the  estaluished  pra<^ce,  uid  not  to  introduce  a  new  one  (e).  In 

m  Vxle  supra,  421  (a). 

(e)  Why  sbrald  tiie  remauu^man  be  ezduded  whwe  ^e  donee  of  the  power  has 
left  an  easy  condition  unperfmned,  more  than  where  an  onerous  condilaon  is  not 
complied  with  ? 

((2)  The  ai^;ument  seems  to  be  this, — inasmuch  as  the  judges  have  dispensed  with 
the  formal,  express,  plain  and  unequivocal  provisions  of  the  statute  of  frauds  (as  their 
predecessors  had  done  with  those  of  the  statute  de  donia,  8U{hs>  421,  n.)  k  fortiori 
nisy  they  disregard  the  terms  upon  which  a  settlor  has  directed  that  hie  estate  shall 
belong  to  A.  in  one  event  and  to  B.  in  another. 

(o)>  Vide  supra,  440  {d). 

{af  Ibid.,  429,  n.,  431,  n. 

%*  If,  as  cannot  be  doubted,  this  ought  to  have  been  dcme,  what  is  ^  value  of  the 
uuloey  fomided  upon  ihib  fact    the  judges  having  adopted  a  different  oourse  1 
(c)  What  is  the  "established  practice  by  whidi  tJie  right  of  testatora  or  settiors 

to  impose  their  own  conditions,  is  controlled?  If  A.  makes  a  feoffment  to  B.,  to  be 
vind  on  tender  of  a  rose  on  his  return  from  St  James,  may  he  re-enter  upon  R  without 
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decidiDK  upon  the  due  constzuoticHi  of  the  statute  of  frauds,  the  jud^^  did  notattai^ 
to  cut  down  its  proTisionB,  but  constraed  them  aooorduiff  to  the  intention  of  the  kg^ 
lature ;  and  although  one  learned  judge  thought  that  the  witnesses  should  attest  the 
signing  by  the  testator,  yet  that  was  OTemiled.  It  was  also  held,  that  an  attestalkn 
containing  the  words  '  sealed  &ad  delivered '  was  sufficient ;  and  it  was  said  that  Uiii 
was  grounded  on  the  inconvenience  that  might  arise  'in  families  from  having  it  known 
that  a  person  had  made  his  will  (d).  The  inconvenience  which  a  contrary  dedsioD 
upon  private  powers  has  occasioned  in  [443]  families,  sfaevni  how  strongly  tiie  same 
rule  was  called  for  in  regard  to  them.  The  statute  of  frauds  does  not^  like  the  oommoo 
powers,  merely  require  an  attestation,  but  it  expressly  requires  an  attestation  and 
subscription ;  and  yet  tike  subscription,  as  we  have  seen,  need  not  contain  all  the  ficts 
which  the  witnesses  attest  It  is  nevertheless  held  t^iat,  in  the  case  of  a  private  power, 
a  subscription,  although  not  required  by  the  powers,  excludes  the  proof  or  presumptiM 
of  the  witnesses  having  attested  any  act  which  is  not  stated  in  uie  attestation.  The 
statute,  too,  in  express  words,  rec[uires  that  the  witnesses  shall  attest  and  subsmbe  in 
the  presence  of  the  testator.  It  is  however  settled  that  the  attestation  need  not  state 
that  fact.  The  judges  have  said,  that  the  witnesses  ought  to  set  their  names,  as  wit- 
nesses,  in  the  presence  of  the  testator ;  but  it  is  not  required  by  the  statute  t^t  this 
should  be  taken  notice  of  in  the  subscription  of  the  will,  and,  whether  inserted  (h*  notf 
it  must  be  proved ;  if  inserted  it  does  not  conclude,  but  it  may  be  proi'ed  contxi ;  then 
if  not  conclusive  when  inserted,  the  omission  does  not  conclude  that  it  was  so.  If  we 
compare  the  common  power,  upon  which  it  is  held  that  the  attestation  must  cmtaiB 
the  word  *  s^ed,'  wiui  the  words  in  the  statute  which  have  received  a  contrarr  oob- 
stnicticm,  we  shidl  at  once  see  how  difficult  it  would  be  to  attempt  to  reconciw  the 
cases.  The  wratis  of  the  statute  are  'devises  to  be  in  writing  and  signed  by  the 
party  so  devising  the  same  (or  by  some  other  person  in  his  presence,  and  by  his  eipre« 
direction),  and  shall  be  attested  and  aubscribed  in  the  presence  of  tJie  said  devisor  W 
three  or  four  credible  witnesses.'  The  words  of  a  common  power  are  *  by  deed  or 
writing  under  his  hand  and  seal,  attested  by  two  or  more  credible  witnesses.'  The 
common  power  requires  much  less  than  the  statute.  Let  us  suppose  that  a  power  vsi 
given  to  be  executed  by  will,  in  the  very  words  of  the  [444]  statute,  could  the  courtB 
put  a  different  constaniction  on  those  very  words  to  that  which  they  have  already 
received  1  The  answer  is  obvious  (a).  Suppose  a  power  to  be  in  the  very  words  « 
the  statute,  but  the  word  *  writing '  to  be  used,  generally,  and  not  to  be  confined  to  a 
will ;  it  is  aettied  that  such  a  poww  may  be  enouted  by  deed  or  will  If  a  w9I 
attested  so  as  to  satisfy  the  statiite  would  be  a  good  execution  of  tiie  power,  could  it 
be  c<nitended  that  a  deed  executed  under  the  same  power,  in  the  attestion  to  which 
the  word  'signed'  was  omitted,  was  a  bad  execution  of  the  power?  And  if  sudi 
powers  must  be  held  to  be  duly  executed,  upon  what  ground  can  a  power,  to  be 
executed  by  writing  under  hand  and  seal,  and  attested  by  witnesses,  be  considered  to 
require  the  fact  of  signature  to  be  inserted  in  the  attesti^tion  I  It  seems  impoesiUe  to 
reconcile  the  cases.  If  the  recent  decisions  are  to  stand,  all  the  decisions  on  the  ststntc 
of  frauds,  to  which  I  have  adverted,  and  which  have  been  so  long  held  sacred,  will, 
in  effect,  be  overruled  (i).  If,  however,  t^e  decisions  on  the  statute  should  he 
deemed  to  rule  the  case  under  consideration,  not  only  would  eontraiy  decisi(His 
on  the  same  words  be  avoided,  but  the  daily  contracts  of  mankind  would  be 
upheld  according  to  their  intention;  and  the  bounty  of  testAtors  would  flow 

having  visited  Spain,  and  without  making  the  tender,  becsAise  no  such  oonditunB  as 
these  are  now  to  be  found  amongst  l^e  common  forms  in  a  conveyancer'a  office  t 

(d)  If "  delivered  "  when  predicated  of  a  will,  means  "  published,"  tiie  courts  wouH 
have  no  power  to  require  the  insertion  of  the  word  "  published."  If  it  does  not^  the 
preservation  of  the  peace  of  families  would  appear  to  be  rather  an  object  to  be  attained 
by  an  application  to  the  legislature,  than  a  ground  for  a  judicial  rejection  of  the  exprem 
and  formal  provisions  of  an  act  of  parliament. 

(a)  The  construction  may  be  the  same,  although  the  effeot  may  be  totally  different 
A  bill  of  exchange  drawn  in  Paris  will  have  the  same  construction  as  a  bill,  in  iisdem 
verbis,  drawn  in  London;  but  the  drawer  of  tbe  totter  will  be  disohaiged  by  tiie 
<«mB8ion  to  give  notice  of  dishonour;  the  drawer  of  the  forma:  will  remiin  uablc^ 
uoept  BO  ffu*  as  he  is  damnified  by  the  omiisioD. 

(ft)  Quare. 
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in  the  channel  in  which  it  was  intended  to  go(c).  In  this  case  the  courts 
C^^D  have  not  to  straggle  with  the  words  in  order  to  support  the  execution  of  the 
power.  ^  But  if  even  the  words  were  hard  to  manage,  yet  the  general  opinion  of  the 
profession  under  which  men  have  so  long  been  induced  to  act,  would  seriously  call  on 
the  courts  to  struggle  with  the  words  and  make  them  bend  to  that  construction  which 
the  J  have  in  practice  so  long  received  (a).  [446]  The  case  of  ff^iyht  v.  IVakefcrd 
gave  such  a  shock  to  the  security  of  titles,  that  part  of  its  mischief  was  speedily 
remedied  an  act  of  pariiament  54  O.  3,  c  168,  iotituled,  'An  act  to  funend  tlw 
laws  respecting  t^e  attestation  of  instruments  of  appointment  and  revocation  made 
in  exercise  of  certain  powers  in  deeds,  wills,  and  otiier  insti-uments.'  That  act  pro- 
vided (but  retrospectively  only),  that  an  instrument  (if  duly  signed  and  executed,  and, 
in  other  respects,  duly  attested)  should  have  the  same  force  and  effect  as  if  a  memo- 
nndum  of  attestation  of  signature  had  been  subscribed,  by  tiie  witness  expressing  the 
hct  of  sealing,  or  sealing  and  delireiy ;  and  it  is  not  to  be  denied  that  that  statiite, 

(c)  This  observation  would  apply  to  wills ;  as  a  testator  never  intends  that  to 
desoend  to  his  heir,  which  he  attempts,  however  imperfectly,  to  devise  to  wotber. 
But  in  the  case  of  a  power,  the  testator,  or  settlor,  may  be  presumed  to  have  in  view 
both  the  donee  and  the  party  whom  he  autiiorizes  to  take  m  the  event  of  the  power 
not  being  formally  executed. 

(a)  In  September  1833,  %r  Edward  Sugden,  when  advising  upon  the  will  of  Mrs. 
L.  H.  Skynner,  expressed  himself  as  follows,  in  a  joint  opinion  given  by  tint  learned 
person  Mid  Mr.  W.  Hayes : — "  The  state  of  the  authorities  does  not  wurant  an  o(nnion 
^lat  the  will  of  Mrs.  Skynner  was  a  viUid  execution  of  the  powei'  ctf  a^^tointment 
given  to  her  by  the  settlement ;  but  there  are  strong  grounds  ot  argument  in  support 
of  the  sufficiency  of  the  attestation.  We  think  that  by  the  word  'witness  the 
persons  whose  names  are  subscribed  must  be  taken  to  attest  the  observanoe  of  the 
solemnities  with  which  the  testatrix  has,  in  the  concluding  or  witnessing  clause, 
expressed  the  instrument  to  be  perfected,  namely,  the  signing  and  the  sealing— and 
that  there  is,  in  effect,  an  attestation  of  these  facts ;  and  this  opinion  has  the  sanction 
of  authority.  (Sed  vide  supra,  393,  n.).  But  the  difficulty  remains  of  satisfying  the 
requisitions  of  the  power  in  regard  to  the  attestation  of  the  fact  of  publication.  This 
cannot  be  done,  unless  the  operation  of  the  word  *  witness '  oaa  be  extended  beyond 
the  concluding  or  witnessing  okmse,  to  the  declaration  at  the  okwe  of  the  will  itself. 
Qnquestionably,  a  deelaration  )^  the  testatrix,  in  tiie  language  of  the  danse,  would 
he,  lor  all  purposes,  an  effeotual  publication ;  and  it  has  been  recently  decided,  tibat  a 
power  requiring  the  witnesses  to  attest  the  prescribed  ceremonies,  is  satisfied  by  an 
^itestation  which  expresses  those  ceremonies  substantially,  though  not  in  accordance 
dther  with  the  language  of  the  power,  or  with  technical  accuracy.  In  the  case  alluded 
to  (probably  Moodie  v.  Beid,  7  Taunt  355),  the  power  required  the  will  to  be  duly 
executed  and  published  under  the  hand  and  seal  of  the  donee,  in  the  presence  of,  and 
attested  by,  the  witnesses,  and  the  attestation  expressed  the  will  to  be  *  signed,  sealed, 
ud  delivered '  (not  published),  and  did  not  state  those  ceremonies  to  have  taken  place 
in  the  presence  of  the  witnesses ;  this  was  adjudged  a  good  attestation. 

"  It  is  very  probable  that  the  court,  following  up  tiie  [uinciple  and  the  spirit  of 
tins  determination,  which  manifests  a  disposition  to  relax  tiie  literal  strictness  of 
previoos  decisioiu,  may  be  inclined  to  construe  tiie  deolaratioo  which  concludes  tiie 
will  in  connection  witii  the  witiiessing  clause,  so  as  to  incorporate  in  tJiat  olause  tihe 
eerenumy  of  decluing  or  publishing  the  wilC  and  thus  adnut  of  the  application  of 
the  word  'witness'  to  all  the  ceremonies  required  by  the  power.  It  may  even  be 
contended,  that  resort  to  the  declaratory  clause  of  the  will  itself  is  unnecessary, 
inasmuch  as  it  is  apparent  on  the  face  of  the  witnessing  clause,  that  the  testatrix 
signed  and  sealed  the  paper  as  her  last  will  and  testament^  '  in  witness  whereof  I  have 
to  this  my  last  will  and  testament,  &o.,'  and  the  witness  must  be  taken  to  attest  such 
signing  and  s^ing,  which  would  amount  to  a  pubUoation.  But  the  success  of  the 
aipiment  in  favour  of  the  will  must  depend,  in  a  great  degree,  upon  the  inclination 
d  the  eourt  to  relax  the  rigour  of  the  doctrine,  and  help  out  the  meagreness  of  the 
'attestation  by  a  liberal  construction.  Bvi  as  Me  law  now  ^andsy  lee  think  that  the 
appoMmeiU  woe  badly  exeaUed."  The  words  in  italics  were  omitted  in  the  note  to  Doe 
d.  ^ilsHmry  v.  fun^  6  N.  &  M.  267,  as  the  matter  was  tiien,  to  a  certain  extent, 
sub  judioe. 
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having  corrected  one  part  of  WrigU  v.  fFaJceford,  and  having  left  Uie  remainder 
untouched,  affords  some  sanction  to  the  authority  of  that  case."  Sir  Edward  Sogdeo, 
I  humbly  think,  observes  justly  "  that  it  is  much  to  be  re^tted  that  the  measure 
was  not  made  at  once  a  complete  remedy  for  the  evil  which  it  {ttofessed  to  core. 
Every  sound  principle  oi  l^islation  required  that  the  act  should  have  been  prospective: 
The  act,  however,  was  limited,  in  its  progress  through  parliament,  to  a  retrospective 
operation." 

[447]  All  the  difficulties  would  be  obviated  by  a  decision  by  this  House,  ap{dying 
to  ^these  cases  the  principle  of  the  whole  current  of  authorities  on  the  statute  (h 
frauds ;  and  now  that  this  point  is  completely  before  your  lordships,  I  am  unwilling 
to  relinquish  the  hope  that  the  case  of     right  v.  Wakeford  may  be  overruled. 

Fatteson  J.  My  lords,  the  power  set  forth  on  tiie  special  verdict  referred  to  fay 
your  lordships  in  these  cases,  requires  that  any  will  by  which  it  is  to  be  exeiiaaed 
shall  be  "  signed,  sealed,  and  published,  in  the  presence  of,  and  attested  by,  three  &c 
more  credible  witnesses."  The  first  question  which  arises,  appears  to  me  to  be,  what 
I  "attested  %   Now  the  fiur  meaumg  of  the  previous  wocds 


is  the  meaning  of  the  word  "attested  %  Now  the  fiur  meamng  of  the  previous 
"  in  the  presence  of  tiiree  or  more  credible  witnesses  "  must  tte,  that  three  ot  mom 
credible  persons  should  see  what  is  done ;  not  merely  that  they  should  be  present, 
without  having  their  attention  drawn  to  what  is  done.  Therefore  the  word  "  attested," 
if  it  have  any  meaning  at  all,  must  import  something  more  than  merely  being  present 
and  seeing  what  is  done.  Independently  of  authonty,  I  should  have  thought  that  it 
meant  this,  and  no  more,  namely,  that  the  will  must  not  only  be  signed,  sealed,  and 
published,  in  ih&  presence  of  witnesses,  but  that  those  witnesses  must  affix  their  names 
to  it.  I  find,  however,  that  a  sense  has  been  given  to  the  word  attest,"  when  found 
in  a  power,  in  a  long  series  of  decisions  from  Wright  v.  Wakeford  downwards,  fay  a 
great  number  of  eminent  judges,  according  to  all  which,  without  e»!eption,  as  I  under- 
stand them,  the  word  "attest"  means  "certify  by  their  signature  bsjA  by  writteo 
expressions,  that  the  fcffmalities  required  by  the  power  have  been  oom|died  witii," 
or  to  that  ^ect(a). 

The  authority  of  those  deciaons  spears  to  me  to  [448]  be  much  too  stztMig  to  be 
resisted ;  and  I  agree  that  it  would  be  very  dangerous,  especially  in  matters  regarding 
real  property,  to  unsettle  established  rules,  on  which,  probably,  many  titles  woola 
depend.  Some  of  those  decisions  are  imdoubtedly  in  cases  where  the  memoraodum 
of  attestation  has  stated  some  of  the  requisite  formalities,  imd  omitted  othws ;  and 
those  cases  might  have  been  decided  on  the  ground  that  "  expressio  unius  est  excluoo 
ulterius ; "  but  1  do  not  find  that  such  ground  was  taken  in  them ;  and  in  some  otiier 
cases  it  could  not  have  been  taken,  because  the  memorandum  was  general  I  am 
obliged,  therdore>  to  come  to  the  conclusion  tJtat  if  the  memorandum  of  attestatioa 
is  in  tids  case  tu  be  considwed  as  oonsisting  of  the  words  "  AVitoess,  Charke  Ballt 
Elizabeth  Ball,  Ann  Ball,"  uid  no  more,  this  will  is  not  attested  at  aU  within  the 
meaning  of  the  power. 

The  second  question  which  arises  is,  whether  any,  and  what  part,  of  the  body  of 
the  will  itself,  is  to  be  considered  as  forming  part  of  the  memorandum  of  attestatMO. 
I  have  great  difficulty  in  saying  that  any  part  of  the  body  of  the  will  can  be  oonsidaed. 
The  language  of  the  body  of  a  will  is  that  of  the  testator,  and  not  of  the  witneases, 
who  need  not,  and  in  practice  do  not  in  genend,  see  or  read  any  part  of  the  will  The 
language  of  a  memorandum  of  attestation,  on  the  other  hand,  is  that  of  the  witnesses; 
and  I  am  at  a  loss  to  see  how  one  can  fairly  be  taken  as  incorporated  with  the  other. 
In  Moodie  v.  Beid,  the  court  of  Common  Pleas  seem«d  to  consider  that  the  conduding 
part  of  a  will,  or,  at  all  events,  the  signature,  might  be  taken  as  part  of  the  memo- 
randum of  attestation  (which  was,  as  her^  quite  general,  being  tml^r  the  mud 
"  witness  ") ;  but  they  did  not  determine  1^  point,  for  they  held  the  will  insoffiaeolt 
because  the  publication  was  not  attested.  So,  also,  in  Stanhope  v.  Keir,  Sir  John  Leaeb, 
M.  K.,  said  that  he  could  ni^  take  the  attestation,  which  was  merely  [448]  by  the 
words  '*  in  the  presence  of  "  to  extend  to  more  than  the  signing ;  but  he  neld  the  will 
bad,  and  therefore  did  not  determine  the  present  point  Why,  it  might  extend  to 
the  signing,  aud  not  to  the  pubUcataou,  the  Master  of  the  fiolla  does  not  expUiOi 
nor  did  the  court  of  Common  Pleas  in  Moodie  v.  Heid;  and  I  confess,  it  a^fpun  to  m 
that  such  a  distinction  is  entirely  without  foundation,  and  was  i^ainly  ugpecessiiy  to 

(a)  Vide  supra,  393,  n.,  infra,  430  (^X  431  (a). 
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the  dedufHi  of  ei^er  of  the  OMes.  So,  again,  the  same  learned  jnd^  in  BuUer  v. 
Bmif  expressed  himself  still  more  steongly ;  but  as  he  held  the  execution  bad  in  that 
osae  also,  the  present  point  was  not  determined.  I  have  not  been  able  to  find  any  ease 
in  which  it  has  been  held  affinnatively,  that  any  part  of  the  body  of  an  instrument  can 
be  imported  into  the  memorandum  of  attestation  so  as  to  shew,  and  to  make  the  witness 
certify  in  writing,  what  it  is  they  profess  to  attest. 

Neither  do  I  find  the  contrary  expressly  decided  any  where ;  and  I  do  not  think 
that  the  cases  of  fVrighi  v.  fFakefoni,  Doe  d.  Mansfield  v.  Peachy  Wright  v.  Barlow, 
Brougham  v.  Sandys,  Allm  v.  Bindshawe,  and  some  similar  cases,  even  impliedly  decide 
the  point ;  for  in  those  cases,  the  maxim  expressio  uuiua  est  exolusio  alterius,  seems 
to  me  to  apply,  and  to  prevent  the  importing  of  the  words  of  the  party  executing  the 
inatniment^  into  the  memorandum  of  attestation,  and  adding  them  to  the  words  of 
the  witoessea,  there  used.  The  recent  ease  of  Simem  v.  Sviwm  (4  Sim.  555),  and 
Owrkis  V.  Kenrick  (3  M.  &  W.  461),  and  similar  cases,  where  equiment  words,  used 
in  a  memoTBiidum  of  attestation,  have  been  held  sufficient,  do  not  appear  to  me  to 
bear  upon  this  question.  In  antient  times,  no  doubt,  iAkS  clause  of  hiis  testibua  was 
pirt  of  the  instrument,  and  the  names  of  the  witnesses  were  inscribed  in  it ;  and 
when  the  names  of  the  witnesses  came  to  be  put  at  the  bottom  of  the  instrument 
itself,  [460]  they  mi^t^  for  many  purposes,  be  considered  as  part  of  the  instrument. 
But  when  a  power  requires  that  the  instrument  shall  be  attested,  assuming  that  the 
oonstniction  of  that  word  which  I  have  before  stated  is  the  right  one,  it  appears  to 
me,  in  the  absence  of  any  direct  authority,  that  the  instrument  itself,  and  the  memo- 
nodum  of  attestatimi,  ought  to  be  considered  as  quite  distinct  from  eaoh  other,  fuid 
as  bein^  the  acts  and  the  language  of  different  parties, — ^that  the  memorandum  of 
attestation  ought  to  be  complete  in  itself,  and  that  any  omission  or  defect  in  it  cannot 
be  suited,  or  cored,  by  reference  to  the  instrument. 

Fw  these  reasons,  I  am  of  opinicm  that  the  power  in  this  ease  was  not  duly  and 
(iftctually  executed  by  the  wilL 

Paake  B.  My  lords,  if  the  question  proposed  by  your  lordships  had  now  arisen 
for  the  first  time,  I  feel  little  doubt  that  I  should  have  answered  it  oy  stating  to  your 
lordships  that  the  power  was  well  executed ;  and  that,  on  the  ground  that  where  the 
donor  of  a  power  requires  an  instrument  to  be  executed  with  certain  formalities  in  the 
presence  of,  and  to  be  attested  by,  credible  witnesses,  he  does  not  rec|uire  the  witnesses 
to  sign  a  memorandum  of  attestation  expressing  that  all  the  formalities  were  complied 
with,  but  simply  to  put  their  names  to  uie  instrument  as  witnesses ;  and  if  there  had 
bem  a  special  verdict  and  writ  of  error  in  the  case  of  fFrigfU  v.  Wakeford,  and  I  had 
been  called  upon  by  your  lordships  to  give  an  opinion  on  tiie  propriety  of  that  decision 
before  it  had  herai  oonfirmed  by  oUiers,  I  should,  probably,  have  given  my  humble 
advice  to  your  lordships  that  it  ought  to  be  reversed. 

The  decision,  however,  in  Wright  v.  Wakeford  not  having  been  reversed,  but,  on 
t^e  contrary,  followed  in  others,  none  of  which  have  been  questioned  before  the  highest 
tribunal,  aiid  having  been  recoenised  by  an  act  [461]  of  parliament^  the  statute 
&4  G.  3,  ol  1 68,  I  think  myself  bound  by  the  authority  of  that  and  the  subsequent 
cases ;  and  feeling  so  bound^  I  regret  that  I  have  to  answer  the  question  proposed  by 
your  lordships  in  the  negative 

In  the  Kxchequer  Cmunber,  I  gave  my  reasons  for  the  opinion  which  I  had  formed ; 
and  as  my  judgment  is  printed  t^ether  with  that  of  the  other  judges  of  that  court 
(9  A.  &  £.  940),  I  think  it  unneceaaai^  to  trouble  your  lordships  wiui  a  repetition  of 
those  reasons.  The  argument  at  your  lordships'  bu-,  has  not  induced  me  to  think 
that  they  were  wron^  or  to  qualify  or  alter  the  judgmfflit  I  pronounced.  That  judg- 
ment was  founded  upon  the  supposition  that  Uie  oases  had  established  a  rule  cS  con- 
struction,— that  if  the  donor  oi  a  power  required  an  instrument  to  be  executed  with 
certain  formalities  in  the  presence  of,  and  attested  by,  witnesses,  he  must  be  under- 
Btood  to  mean,  not  only  that  the  instrument  (b),  but  all  the  required  formalities,  shall 
be  attested  by  the  witnesses,  and  stated,  by  a  memorandum  in  writing,  to  have  taken 
place  in  their  presence ;  the  presumed  intention  being  that  there  should  be,  on  the 
face  of  the  instrument  itself,  a  memorandum  that  all  the  conditions  neoessary  to  the 
due  execution  of  the  power  had  been  complied  with.  I  have  heard  nothing  from  the 
learned  counsel^  who  nave  ai^ed  the  case,  nor  from  like  judges,  who  have  delivered 

{b)  Vide  supra,  406,  n. 
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their  opinions,  to  lead  me  to  doubt  that  this  rule  of  construction  had  been  estabUdied 
by  the  case  of  Wright  v.  fV akef(/rd  ajid  the  subsequent  authorities ;  and  it  is  remark- 
able that  on  this  point,  the  opinions  of  all  the  judges  in  the  courts  below,  botb  those 
of  the  Queen's  Bench  and  Exchequer  Chamber,  agree ;  and  I  certainly  consider  it  to 
be  incontrovertibly  established. 

[462]  The  only  question  then  appears  to  me  to  be,  whether  fJtOA  atteststioa  can  be 
so  oonneoted  with  the  statements  id  the  will  itself,  or  some  of  them,  as  to  im^cHt  that 
all  the  requisites  intended  by  the  donor  of  the  power,  were  seen  by  die  witoeewi; 
this  being  the  ground  upon  whiuh  tiie  court  of  Queen's  Bench  proceeded. 

I  fully  stated,  in  my  former  judgment,  the  grounds  upon  which  I  came  to  the 
conclusion,  that  this  could  not  possib^  be  done ;  and  as  that  conclusion  is  un^tered, 
I  deem  it  unnecessary  to  add  any  thing  further. 

My  opinion,  therefore,  is,  that  the  power  was  not  well  executed. 

I  am  desired  to  say  to  your  lordships,  that  my  brother  Alderson  wishes  to  give  his 
opinion  that  the  will  wfis  not  duly  executed.  It  is  the  opinion  be  formerly  gave,  and 
which  has  not  been  altered  by  hearing  the  arguments  at  your  lordships'  bar. 

TiNDAL  C.  J.  My  lords, — In  answer  to  uie  question  proposed  by  your  lordships 
to  H.  M.  judges,  I  beg  to  state  that  the  opinion  at  which  I  have  arrived  is,  that  the 
power  given  to  the  testatrix  by  the  setdement  has  been  duly  and  effeotually  executed 
by  her  will. 

The  opinion  of  such  of  my  brethren  as  have  held  the  execution  <rf  this  power  to  be 
defective,  has  not  been  grounded  upon  any  apprehension  of  danger  that  if  die  attesta- 
tion in  the  present  instance  is  allowed  to  be  good,  the  restrictions  imposed  by  those 
who  created  the  power  will  have  been  frustrated  or  evaded.  On  the  contrary,  all 
admit,  what  indewi  is  expressly  found  by  the  jury,  that  every  requisite  which  tlie 
settlor  imposed,  except  the  form  of  the  attestation,  has  been  duly  observed ;  the  will 
having  been,  in  fact,  signed,  sealed,  and  published,  by  the  testatrix,  in  the  preswee  of 
three  credible  witnesses.  But  they  rest  their  opinion  upon  the  autiiority  of  cases-HiC 
which  that  of  Wrighi  v.  IVakeford  is  the  [463]  eu-liest  and  the  leading  autiuMrity,— 
that  the  memorandum  of  atteati^on,  in  order  to  make  it  a  good  atteatatkm,  within 
the  words  of  the  deed  which  creates  the  power,  must  spedfy  and  entunerate  the  sewil 
partioulaTa  which  are  required  by  such  deed ;  and  that  tiie  attestation  now  mider  ew- 
sideration,  on  the  autJionty  of  tiiat  case,  cannot  be  held  to  contain  soch  enumen^ioiL 

Most  who  have  given  their  opinion  against  the  due  execution  of  tluA  power,  ban 
accompanied  it  with  expressions  of  regret  that  they  have  been  compelled  so  to  do  by 
the  authority  of  that  which  is  called  the  leading  case ;  and  many,  on  former  occasioiw 
where  the  authority  of  that  case  has  been  examined  and  discussed,  have  stated  thdr 
wish  that  the  doctrine  derived  from  it  should  be  reconsidered  when  an  opportunity 
offered  before  the  House  of  Ijords ;  from  which  I  infer  that  tiie  wopriety  oi  the 
decision  in  that  case  is  not  entirely  acquiesced  in,  and  that,  at  all  events,  in  their 
judgment,  it  ought  never  to  be  held  as  an  authority  to  bind  future  cases  which  no  not 
strictly,  and  in  every  particular,  fall  within  its  terms. 

My  lords,  it  is  upon  the  precise  ground — ^that  I  think  this  case  is  distinguisliaHe 
from  that  of  WrigM  v.  Wdceford,  and  those  which  have  fdtowed  it, — tiiat  I  iwr 
humbly  offer  my  opinion  to  your  lordships  in  favour  of  the  execution  of  the  powv. 

I  propose  very  briefly  to  refer,  in  the  first  place,  to  those  decided  cases.  In  IVii^ 
v.  IF akeford,  the  earliest  case  on  the  subject,  the  power  required  the  appointment  to  be 
"  by  any  writing  under  hand  and  seal  attested  by  two  or  more  credible  witnesses." 
The  memorandum  of  attestation  in  that  case  was  "  sealed  and  delivered,"  omitting 
the  word  "  signed."  The  three  judges  who  certified  their  opinion  to  the  court  « 
Chancery,  that  the  execution  of  the  power  was  defective,  expressly  ground  it  on  the 
consideration  "that  the  point  in  [464]  question  is  simply  whether  the  atteststKn 
written  on  the  deed  asserts  both  die  facts,  the  signing  as  well  as  the  sealing."  Thst 
is,  wheUier  the  word  "  sealed  "  necessarily  implied  that  the  parties  who  {nit  uieir  aesb 
to  it,  put  also  their  hands  to  it,  w  "ngned"  it  in  die  presence  of  die  wibiesses;  lod 
they  held  it  did  not^  and  that  t^e  ezeoution  was  therefore  bad,  as  the  attestitinn 
mentioned  the  sealing  only,  and  omitted  the  signing. 

The  three  cases  which  followed,  viz.,  Doe  d.  Mansjield  v.  Feach,  Doe  d.  Hatthiaai. 
Pierce^  and  Wrighi  v.  Barlow^  presented  each  the  very  same  ground  of  objection  as  to 
their  respective  forms  of  attestation,  with  the  former,  namely,  that  the  power  required 
two  or  more  acts  to  be  done,  and  t^e  menMNnuidum  of  attestation  mentioned  sMoe 
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ooly,  omitting  the  rest.  None  of  those  cases  preseuted  any  new  question  for  Uie 
court,  but  they  were  decided  on  the  express  ratiund  that  they  could  not  be  diBtmguished 
from  it ;  Lord  Elleuboroogfa  observing,  in  Ike  d.  Mansfield  v.  PeocA,  "  that  if  it  was 
thought  pcaper  to  agitate  the  question  further,  it  should  be  brought  before  a  court 
of  error.  And,  in  giving  the  latter  judgment,  Lord  Bllenborough  also  observed, 
"  that  the  intention  was,  that  the  attestation  should  be  co-extensive  with  the  things 
required  to  be  done ;  and  this  makes  the  cose  directly  the  same  aa  that  of  fF light  v. 
Wokeford." 

I  consider,  therefore,  the  rule  deducible  from  those  cases  to  be,  that  wherever  it 
does  not  appear  by  the  attestation  itaelf,  either  by  express  enumeration  and  specifica- 
tion, or  by  necessary  intendment,  that  every  solemnity  prescribed  by  the  iustniment 
creating  the  power,  has  been  complied  with,  the  execution  of  the  power  is  bad,  and 
the  four  cases  above  referred  to  have  also  established,  affirmativelyi  that  a 
memorandum  of  attestation,  mentioning  the  observance  of  some,  or  one  only  of 
several  solemnities  required  and  omitting  [466]  the  mention  of  one  or  more,  is  not  an 
attestataon  within  tiie  meaning  of  the  instrument  creating  the  power. 

But  the  present  attestation  does  not,  aa  it  appears  to  me,  fall  within  the  latter 
predicament ;  and  it  is  upon  this  precise  ground  that  my  opinion  is  rested,  viz.,  that 
the  attestation  of  the  will  of  Ij.  H.  Skynner  does  nut  express  some  only  of  the 
solemnities  directed  to  be  observed  and  omit  the  rest,  but,  by  necessary  intendment, 
shews  that  all  have  been  observed.  It  might,  indeed,  be  argued  that  it  mentions 
none  expressly,  and  is  therefore  bad  upon  that  ground  ;  but  it  cannot  be  held  bad  on 
the  ground  upon  which  H'light  v.  IVakeford  was  determined.  I  do  conceive,  however, 
that  the  signature  of  the  names  of  the  witnesses  immediately  underneath  the  general 
word  "  witness  "  at  the  foot  of  the  will,  constitutes  a  ^ood  attestation,  the  same  being 
free  from  the  objection  raised  by  those  cases,  and  being  supported  by  the  authority 
(rf  others,  to  whidi  I  shall  afterwards  refer.  For  if  thai  word  is  taken,  abstractedly, 
by  itself,  as  constituting  the  whole  of  the  attestation,  I  can  see  no  objection  to  holding 
that  the  three  persons  whose  names  are  subjoined  to  it,  must  be  taken  to  be  witnesses 
to  all  that  was  actually  done  at  the  time,  which  is  found,  by  the  special  verdict  to  be, 
all  that  was  required  to  be  done.  Or,  if  the  word  "  witness  "  is  to  be  construed  with 
reference  to  the  statement  immediately  preceding  it  at  the  end  of  the  will  (and  one 
or  other  must  be  the  sense  to  be  put  on  the  word  "  witness  "),  then  the  word  "  witness  " 
necessarily  implies  that  the  testatrix  did,  in  their  presence,  declare  ^e  instrument  to 
be  her  wOl,  and  that  she  did  in  their  presence  put  her  hand  and  se^  thereto,  that 
ia,  in  the  language  of  the  settlement,  that  she  "signed,  sealed,  and  published  it" 
m  tibe  presence  of  those  three  witnesses ;  for  I  think  it  cannot  be  contended  successfully 
that  ifa  testati-ix  declares  an  instrument,  which  she  executed  to  be  her  will,  fuiy  ot^er 
[466]  publication  beyond  such  declaration  can  possibly  be  required. 

To  this  constsuction  an  objection  was  t^en,  by  the  counsel  at  your  lordships' 
bar,  which  had  also  been  relied  upon  by  some  of  the  learned  judges  who  delivered 
their  opinions  before  me,  viz.,  that  it  proceeds  upon  the  supposition,  that  the  whole 
of  the  instrument  may  legally  be  read  together  to  explain  the  meaning  of  the  word 
"  witness,"  and  that  it  supposes  the  witnesses  are  conusant  of  the  contents  of  the 
instrument,  neither  of  which  circumstances  can  be  suppwed.  But  I  cannot  feel  the 
force  of  this  objection.  There  has  been,  from  the  earliest  time  at  which  deeds  were 
known,  a  marked  and  acknowledged  distinction  between  the  operative  part  of  the 
deed  itself,  and  the  testimonium  clause  (as  it  is  callec^,  at  the  end  of  l^e  deed.  The 
essential^art  of  the  deed  is  properly  that  part^  and  that  only,  which  contains  Uie 
grant  llie  clause  at  the  end  is  introduced,  not  as  constituting  any  part  of  tJie  deed, 
but  merely  to  preserve  the  evidence  of  the  due  execution  of  it  Admittnni^  therefore, 
the  deed  itself  is  matter  which  may  be  properly  held  to  be  confined  to  the  knowledge 
of  the  parties,  namely,  the  grantor  and  the  grantee  (a),  the  testimonium  clause  is 

(a)  Even  in  an  ordinary  grant,  knowledge  on  the  part  of  the  grantee  appears  to 
be  immaterial,  as  the  estate  vests  in  the  grantee  upon  the  execution  of  the  deed  or 
instrument  of  grant,  until  disclaimer.  Vide  4  Mann.  &  Kyi.  189  (a).  A  fortiori  is 
the  use  executed,  and  the  estate  vested,  in  the  appointee,  upon  the  due  completion  of 
the  deed  or  instrument  of  appointment,  without  any  knowledge  or  concurrence  on 
his  part 

A  use  may  be  disclaimed  by  parol  (3  Co.  Rep.  27,  4  Maun.  &  By.  191,  n.) ;  and 
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expressly  inti-oduced  into  it  for  the  use  of  the  public  and  the  witaeises  to  the  deed 
(vide  s^ra,  393,  n.). 

[467j  It  is  well  knowu  that  a  similar  clause  was  constwtly  inserted  in  old  deeds 
and  charters  at  the  dose  thereof,  beginning  wil^  the  words  "  Idis  testibus,"  and  theooa 
generally  called  ''the  hiis  testibus  clause,  in  which  the  names  of  the  per8<His  preMot 
who  heard  the  deed  read  by  the  clerk  were  written,  not  by  themselves,  but  by  the 
clerk  who  prepared  the  deed.  Spelman,  in  his  Glossary,  p.  228,  traces  out  the  varitdwu 
in  the  form  of  the  clause,  at  difiereut  periods  of  our  history ;  and  Madox,  in  the 
"  Dissertation  "  prefixed  to  his  Formulare  Anglicanum,  goes  more  fully  into  the  matter; 
and,  in  the  work  itself,  gives  numerous  instances,  which,  it  is  impossible  to  read, 
without  being  satisfied  that  the  sense  requires  that  the  witnesses  whose  names  uv 
inserted  in  the  hiis  testibus  clause,  must,  of  necessity,  have  known  the  words  preceduig 
it,  or,  in  fact,  they  would  have  witnessed  nothing  at  aU.  Take,  for  example,  among 
man)r,  that  numbered  312.  "  And  that  this  my  gift  grant  and  confirmation  may 
remain  firm  for  ever,  I  have  confirmed  this  jvesent  charter  with  the  impression  of  my 
seal,  hiis  testibus,"  &c,  or  again,  Na  631.  *'  And  for  the  greater  security  of  my  obU- 
nition,  I  have  made  oath,  and  put  my  seal  to  this  present  writing,  hiis  testibus,"  &c. 
Who  can  doub^  for  a  moment,  that  these  witnesses,  either  actually  read,  or  beard 
read  over  to  them,  the  words  of  the  deed  immediately  preceding  their  names,  aod 
that  the  introduction  of  that  preceding  clause,  had  no  other  object  or  purpose ;  and 
this  practice  continued  down  to  the  reign  of  Henry  VIII.,  as  appears  on  the  authority 
of  Lord  Coke  (2  Inst.  78),  who  states  the  practice  then  began,  of  separating  the 
attestation  from  the  deed  itself,  and  for  the  witnesses  to  subwribe  their  own  namsi 
to  it^  either  at  the  bottom  of,  or  indorsed  on,  the  deed  {b). 

But  that  the  clause,  "in  cujus  rei  testimonium,"  so  long  [458]  as  it  was  found  at 
the  close  of  the  deed  itself,  never  formed  part  of  the  (feed  itself,  is  evident  fran 
Sfaeppard's  Touchstone  (pa^  55),  where  he  says,  "A  deed  is  good,  dbeit  these  wordi 
in  the  close  thereof  '  in  oujus  rei  testamonium,  sigiUum  meum  apposui '  be  omitted," 
citing  the  authorities  which  shew  it  is  no  more,  in  fact,  than, — what  it  imports  to  be, 
— the  very  attestation  of  the  deed  which  has  preceded  it. 

There  is,  therefore,  no  reason  why  the  word  "witness,"  written  immediately  after 
this  testimonium  clause  in  the  case  now  under  consideration,  should  not  be  considered 
as  incorporated  with  it,  and  as  calling  the  attention  of  the  witnesses  to  all  that  had 
preceded  in  the  testimonium  clause.  On  the  contrary,  there  is  every  reason  why  it 
should  have  that  effect.  The  bare  inspection  of  the  fac^mile,  set  out  in  the  appanliz 
to  the  case  of  the  defendant  in  error,  shewing  as  much ;  and  the  sense  and  context 
also  proving,  that  it  must  have  been  written  for  that  very  purpose,  and  no  other.  And 
this  appears  to  me  to  be  the  answer  to  the  argument  on  the  ground  of  the  danger 
which  IS  apprehended  if  the  witnesses  must  necessarily  foe  supposed  to  be  coauaaot 
of  the  contents  of  the  deed ;  for  the  witnesses  are  not  supposed  to  be  conosant  the 
contents  of  the  deed,  but  of  the  testimonium  clause  only,  which  is  introduoed  for  their 
exjn^  use,  and  for  that  express  object  and  pmppse. 

If  all  the  particulars  of  the  solemnities  required  by  the  instrument  creating  t^ 
power,  were  formally  enumerated  in  this  will,  just  before  the  testimonium  clause,  and 
therein  stated  to  have  been  performed ;  and  if  the  three  witnesses  had  signed  ihm 
names  beneath  the  word  "  witaiess  "  immediately  subjoined  to  that  clause,  it  could  oot^ 
I  think,  have  been  denied  t^t  such  attes-[469]-1»tion  was  sufficient,  whilst  it  is 
admitted  that  if  the  very  same  puticulars  were  repealed  in  a  separate  atteetatioD  at 
a  small  distance  below  the  will,  and  snch  attestation  was  signed  by  the  very  same 
witeesses,  the  latter  attestation  would  be  complete.  This  wotdd  be  rather  stru^^ling 
for  a  formal,  than  a  substantial,  distinction,  and  would  be  in  direct  opposition  to  the 
acknowledged  maxim  in  the  construction  of  all  instruments,  namely,  "  ut  res  magii 
valeat  quam  pereat "  (a).    And  furt^ier,  so  far  is  it  from  being  a  rule  of  law  that 

thou|i;h  the  27  H.  8,  c.  10,  has  annexed  the  seisin  to  the  use,  that  statute  contains 
nothing  which  purports  to  affect  the  disclaraability  of  the  use.    It  would  therefore 
seem  that  an  use,  though  executed,  may  still  be  disclaimed  by  parol,  and  that  a  dis- 
claimer, so  made,  will  defeat,  ab  initi(^  ^e  statutory  seisin. 
(b)  Vide  supra,  419,  n. 

(a)  This  maxim  would  apply  to  the  deed  creating  the  power ;  but  upon  the  exeeo- 
t»ou  <k  ihe  power  the  question  is  simplr,  which  of  the  two  eetatas  contemplated  by 
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you  may  not,  in  the  attestation  to  a  deed,  look  back  to  that  which  is  found  at  the 
dose  of  the  deed  itself,  t^t^  on  the  contrvy,  in  most  of  the  cases  which  have  been 
relied  on  by  the  defendant  in  eiror,  express  reference  has  been  made  to  the  dose  of 
tiie  deed  itself  (6).  Thus  in  Moodie  v.  the  power  is  directed  to  be  executed  "  by 
will  signed  and  published  in  the  presence  of  and  attested  by  two  or  more  credible 
witnesses,"  and  there  are  found  at  the  end  of  the  will  these  words,  namely,  "  these 
my  last  bequeathes,  signed  by  me,"  and  immediately  beneath  the  word  "witness" 
follow  the  names  of  the  two  witnesses.  Now,  upon  this  state  of  facte  G-ibbs  C.  J. 
saysfc),  "Here,  the  witnesses  have  clearly  attested  the  siting.  The  question  is, 
whether  they  have  attested  the  other  formality  of  publication.  But  how  does  it 
appear  that  they  have  attested  the  signing,  except  by  looking  [460]  back  to  that 
which  is  inserted  in  the  close  of  the  will  itself,  and  importing  it  into  the  attestation  1 

Again,  in  Stanht^  v.  Keir,  a  direct  refer«ice  is  made  to  the  words  which  are  inserted 
io  tiie  will.  The  will  concludes,  "  This  is  my  last  will  and  testament,  made  and  sigped, 
Ac"  The  words  at  the  bottom  of  the  will  are,  "in  the  presence  of and  Sir  John 
Leach  V.  C.  said  he  could  not  assume  more  from  the  attestation  than  that  the  witxiesses 
saw  Mrs.  Keir  sign  the  instrument  (a),  and  held  the  execution  bad,  the  power  being 
directed  '*to  be  signed  and  published"  in  the  presence  of,  and  attested  by  three 
witnesses.  But  in  that  case,  as  in  the  former,  the  court  look  back  to  the  statement 
d  the  testatrix  contfuned  io  the  will  itself  in  order  to  see  what  it  is  that  the  witnesses 
attest  And,  lastly,  the  authority  of  Sir  John  Leach,  M.  R.,  in  BuUer  v.  Burt,  is 
express  to  the  very  point, — that  where  the  word  "witnesses,"  without  more,  is  used 
in  the  attestation,  it  affirms  that  all  has  been  done  in  the  presence  of  tiie  witnesses, 
which  has  been  stated  in  the  body  of  the  deed. 

It  appears,  therefore,  upon  the  authority  of  these  cases,  that  the  courts  do  look 
beyondtnegenend  words (»  attestation, — whether  it  be  "  wibiees "  or  "in  the  presence 
(rf,  —to  the  ooncluding  dause  of  tiie  will  itself,  to  discover  what  it  is  that  the  witiiessea 
doattest;  and  in  the  present  ease,  if  such  reference  be  made,  I  think  it  appears,  upon 
the  iaoe  of  the  will,  tlutt  the  witnesses  do  attest  the  signature,  sealing,  and  publication 
of  the  will ;  which  are  all  the  solemnities  presmbed  by  the  settiement,  for  the  execution 
of  the  power. 

For  these  reasons,  the  opinion  which  I  offer  humbly  [461]  to  your  lordships  is, 
Utat,  under  the  particular  circumstances  of  this  ease,  tiie  power  is  well  executed. 

Lord  Lymdhukst  C.  The  question  in  this  ease  is,  whether  the  will  of  L.  H. 
Skynner  was  a  ^ood  execution  of  the  power  contained  in  her  marriage  settlement. 
The  poww  required  that  the  will  should  be  signed,  sealed,  and  published,  by  her,  in 
the  preeeuoe  cn,  and  attested  by,  three  or  mwe  credible  witneeses.  The  will  is  set 
out  m  the  specifU  verdict ;  imd  it  is  found  to  have  been  signed,  sealed,  and  published, 
1^  her,  in  uie  presence  of  the  tiiree  witnesses  named  therein,  and  attested  by  them, 
ad  that  their  attestations  are  in  maimer  md  form  as  stated  in  the  said  instrument. 
The  will  concludes  thus : — "  I  declare  this  only  to  be  my  last  will  and  testament.  In 
witness  whereof,  I  have,  to  this  my  last  will  and  testament,  contained  in  one  sheet,  set 
my  hand  and  seal,  the  1 2th  day  of  September."  Then  follows  the  signature  of  the 
testatrix  at  the  bottom  of  the  page ;  and,  at  the  top  of  the  following  p^e,  it  goes  on 
thus:  "in  the  year  of  our  Lord,  1789,"  The  signature  is  then  repeated;  and  on  the 
side,  in  the  usiud  place  where  witnesses  sign,  is  the  word  "  witness  ;  and  the  names  of 
the  three  witnesses  are  subeoribed  tiiereto. 

the  donor  of  the  power — that  of  the  appointee,  or  that  of  the  party  intended  to  be 
benefited,  in  the  absence  of  a  striotiy  formal  appointment — ^is  to  subeiBt)  and  which 
i>  to  perish. 

(b)  Vide  supra,  393,  n. 

(c)  It  is  not  impossible  that  this  very  leumed  judge  may  have  made  the  uncalled- 
for  and  extrajudicial  concession  here  referred  to,  without  adverting  to  the  use  which 
might  afterwards  be  made  of  it  It  may,  however,  be  observed  that  many  of  the 
positions  attributed  to  him,  could  hardly  have  proceeded,  even  in  moments  of 
inadvertence,  from  so  very  eminent  a  lawyer. 

(a)  Q.  d.,  "taking  it  most  favourably  for  the  appointee,  and  assuming  fnm  the 
oiteiation  that  the  witness  saw  Mrs.  KMr  sign  the  mstnment,  he  would  not  assume 
more,"  &c  The  words  in  it^cs  were  probably  omitted  by  the  reporter,  as  being 
im^ied  in  that  which  is  stated. 
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If  thiB  question  were  res  integra,  entirely  new,  I  think  your  lordships  wouW  have 
felt  very  littie  difficulty  in  deciding  it.  The  will  is  to  be  si^ed,  sealed,  and  published, 
in  the  presence  of,  and  attested  by,  three  credible  witnesses.  It  was,  in  fact,  ngned, 
sealed,  and  published,  in  the  presence  of  the  witnesses.  It  is  so  found  by  the  sperasl 
verdict ;  and  they  subwiribed  their  names  to  it,  attesting  it  as  witnesses.  I  thmk  if 
this  had  come  before  your  lordships  unaffected  by  previous  decisinns,  you  woold  have 
been  disposed  to  consider  this  a  sufficient  execution  of  the  power ;  and  the  more  bo^  as 
under  the  statute  of  frauds,  which  i-equires  that  all  devises  shall  [462]  be  in  writing 
and  signed  by  the  testator,  and  shall  be  attested  and  subscribed  in  the  presence  of  the 
devisor  by  three  or  more  credible  witnesses, — it  has  been  held  that  an  attestation  con- 
taining only  the  words  "  sealed  and  delivered  by,"  &c.  (omitting  the  word  "  signed  ")  is 
a  sufficient  compliance  of  the  statute  (a)<. 

But,  it  is  contended  that  tiie  question  is  controUed  by  previous  decisions ;  and  it 
becomes  necnsaiy  therefore  to  consider  how  far  they  apply  to,  and  govern,  thu  esse. 

The  first,  and  leading  withority,  and  upon  which,  in  fact,  all  the  others  depend,  is 
that  of  Wright  v.  Wakeffm.  In  that  case  the  power  was  to  be  executed  by  the  donees, 
testified  by  any  writing,  under  their  hands  and  seals,  attested  by  two  or  more  credible 
witnesses.  The  attestation  contained  the  words  "  sealed  and  delivered,"  and  nothing 
more ;  only  two  of  the  requisites  were  attested,  the  signing  was  omitt«d.  It  was 
contended  that  the  word  "  sealed  "  implied  that  the  parties  who  put  their  seals,  also 
put  their  hands  to  the  instrument ;  but  the  majority  of  the  judges  were  of  oiHoion 
that  it  did  not  so  imply,  according  to  the  true  interpretation  of  the  word  "sealed." 
This  decision  turned  therefore  entirely  upon  the  construction  of  the  clause  of  attesta- 
tion ;  and,  undoubtedly,  if  two  of  l^e  requisites  were  inserted,  and  the  third  omitted, 
the  execution  couli  not  be  correct.  The  si^ature  of  the  witnesses  to  the  memoraaduin, 
was  an  attestation  to  the  sealing  and  debvery  only.  The  cases  of  Doe  d.  Mawfidd  v. 
Peach,  Wright  v.  Barlow;  and  Doe  d.  HotehMss  v.  Pierce^  were  decided  entirely  on  the 
authority  of  Wright  v.  Wakefordy  and  do  not  appear  to  me  to  carry  the  rule  further. 
Notwithstanding  the  doubts  which  have  been  entertained  aa  to  the  propriety  of  the 
decision  in  Wright  y.  Wakeford,  [463]  and  the  repeated  expressions  of  regret  by  very 
learned  judges  that  that  case  had  been  so  decided,  still,  as  it  has  been  so  frequently 
acted  upon,  and  for  so  long  a  period,  I  should  have  felt  it  my  duty,  if  this  case  had 
not  been  distinguishable  from  it,  to  recommend  to  your  lordships  to  adhere  to  that 
decisi(m,  and  to  pronounce  the  execution  of  the  power,  in  the  present  instance,  to  be 
insufficient  (o)'.  Certainty  as  to  the  rules  affecting  property,  and  its  disposition,  is  of 
far  more  consequence  than  the  consideration  of  what  the  rules  should  be ;  because  the 
transactions  of  mankind  are  regulated  accordingly.  But  tiie  question,  here,  is,  not,  as 
in  Wright  v.  Wakeford,  whether  a  memorandum  of  attestation,  mentioning  some  of  the 
requisites  and  omitting  others,  is  valid,  but  whether  the  general  memorandum  is,  in  this 
case,  sufficient.  And,  first,  it  is  worthy  of  observation,  that  the  language  of  the  power, 
and  the  grammatical  construction  of  it,  are  not  the  same  in  this  case  as  in  /T right  t. 
Wakeford.  There,  the  power  was  to  be  executed  by  any  writing  under  the  hands  and 
seals  of  the  donees,  attested,  &c.  The  writing  under  hand  and  seal, — which  may  be 
considered  as  a  description  of  the  completed  instrument, — was  to  be  attested.  But,  in 
this  case,  the  power  is  to  be  executed  by  a  writing  to  be  by  the  donee  signed,  sealed, 
and  published,  in  the  presence  of,  and  attested  by,  three  or  more  witnesses.  The  woid 
"  attested  *'  in  grammatical  construction  relates  only  to  the  word  "  writing,"  not,  as  in 
Wright  v.  Wakeford^  to  the  whole  description,  viz.  "writing  under  hand  and  seal"  It 
would  not,  therefor^  I  think,  necessarily  follow,  that  because  the  insertion  of  tlie 
words  "sealed  and  delivered "  in  the  memorandam  of  attestation,  might  be  o(Hisidered 
requiedtes  in  the  former  case,  it  would  also  be  necessary  in  the  present  W). 

[464]  In  Doe  dem.  Mansfield  v.  Peach,  and  Wright  v.  Barlm?,  the  words  are  the  same 
as  in  Wright  v.  Wakeford.  Independently,  however,  of  this  distinction,  and  without 
relying  upon  it,  there  is  no  case  which  has  decided  that  a  general  attestation  is  not 
sufficient ;  and  I  see  no  reason  why,  if  there  be  a  general  attestation,  and  the  witnews 


(a)'  Vide  supra,  440  {d). 

(a/  Many  have  prol»bly  acted  upon  the  decision  in  Wright  v,  Wakeford;  peiA^» 
many  more  upon  the  principle  on  which  that  decision  prooeeded. 
(6)  Vide  supra,  406,  n. 
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prove  (a)  that  all  was  done,  such  a  general  attestation  should  not  he  sufficient.  In  this 
case  the  attestation  followB  immediately  after  the  testimonium  claase,  and  may,  I  think, 
be  oonsidered  as  referring  to,  and  connected  with  it(b). 

In  Moodie  v.  Reid,  the  testatrix  concluded  her  will  thus :  "  These  my  last 
bequeathes,  signed  by  me,  this  4  February  1812.  Sarah  Moodie.  Witness  B.  H. 
J.  H."  Gibbs  C.  J.  in  that  case  said,  "  Here,  the  witnesses  hare  clearly  attested  the 
ngning."  But  the  attestation  was  general,  and  they  could  ha.ve  only  been  considered 
as  attesting  the  signing,  by  connecting  the  attestation  with  the  words  that  immediately 
preceded  it,  "  these  my  hat  bequeathes,  signed  by  me  **  (e). 

Again,  in  SUmhope  v.  Keir,  before  Sir  John  Leach  V.  C.,  the  will  conolnded  thus : 
"This  is  my  last  will  and  testament,  made  and  signed,  on,  &c.,  at,  &c."  It  was  signed 
by  the  testatrix,  Eugenia  Keir.  The  attestation  was  as  follows :  "  In  the  presence  of," 
then  followed  the  names  of  the  witnesses.  The  Vice-Chancellor  considered  this  a 
sufficient  attestation  of  the  signing ;  which  could  only  be,  by  reference  to  the  testi- 
moDium  clause. 

The  case  of  Buller  v.  Burt  before  the  same  judge,  when  Master  of  the  Rolls  (4  Ad. 
&  E.  15,  6  N.  &  M.  281),  is  to  the  like  eflfect. 

In  that  case  the  deed  concluded  as  follows :  "  Signed  and  sealed  at,"  &c,  on,  &c., 
"by  L.  Smith"  (the  signarr4661-ture  of  the  grantee),  "witness,"  then  followed  l^e 
DHnea  ci  the  witnesses.  The  Master  of  the  Rolls  said,  that  as  the  general  word 
"  witnesses  "  can  affirm  no  more  than  the  deed  states,  there  is  in  t&is  case  no  attestation 
of  that  essential  part  of  what  is  required  for  the  due  execution  of  the  power — the 
delivery  of  the  deed,  the  power  therefore  is  not  well  executed.  In  a  former  part  of 
his  judgment  he  speaks  of  the  "body  of  the  deed,"  but  it  is  obvious,  I  think,  that  he 
means  the  testimonium  clause.  In  using  the  terms  "body  of  the  deed,"  he  uses  them 
as  distinguished  from  the  attestation.  In  this,  therefore,  as  in  the  former  case,  he 
seems  to  have  considered  a  reference  to  the  testimonium  clause  legitimate. 

In  the  present  case  the  reference  would  embrace  all  the  requisites  for  the  due 
execution  of  the  power,  and  render  it  complete.  These  considerations  lead  me  to  the 
ocmclusion  that  the  power  was  properly  executed ;  and  I  recommend  your  lordships, 
tiierefore,  to  reverse  the  judgment  of  the  court  of  Exchequer  Chamber ;  the  effect  ot 
which  will  be  to  affirm  the  judgment  of  the  court  of  Queen's  Bench ;  and  in  following 
this  recommendation,  your  lordships  will  conform  to  the  opinion,  contained  in  the 
paper  upon  your  lordships'  table,  of  tiie  Chief  Justice  of  the  court  of  Common  Pleas, 
and  the  majority  of  the  judges  who  were  consulted  by  your  lordships  upon  this 
occasion. 

Lord  Brougham.  My  lords,  I  entirely  agree  in  the  course  recommended  by  my 
noble  and  learned  friend.  If  this  case  had  been,  and  this  we  all  of  us  felt,  I  am  sure, 
during  the  whole  of  the  argument,  if  this  case  had  been  in  terms  the  same  as,  and  was 
not  distinguishable  by  any  material  difference  from,  the  case  of  WrigfU  v.  ff^akeford, 
followed  by  the  two  other  cases  of  Doe  dem.  Mansfield  v.  Peach  and  Wright  v.  Barlow^ 
which  were  in  [466]  terms  the  same  with  Wrighi  v.  fFakeford,  as  r^arded  the  material 
parts  of  the  power,  and  the  facts  of  the  execution,  in  that  case  we  should  have  been 
very  reluctant  indeed  to  have  run  counter  to  that  authority,  and  for  the  reason  assigned 
by  my  noble  and  learned  friend.  I  hardly  know  a  case  which  has  excited  at  different 
times  more  remark  than  fFriflht  v.  Wakeford.  It  has  been  again  and  again  questioned  ; 
it  has  been  again  and  again  criticised  by  the  learned  judges.  It  cannot,  therefore,  be 
said  to  have  been,  at  any  time,  a  case  that  commanded  any  thing  like  the  entire 
coDcurrence  of  Westminster  Hall.  Nevertheless  for  the  reasons  assigned,  judiciously 
and  soundly  assigned,  by  my  noble  and  learned  friend,  I  should  have  been  the  last  to 
recommend  a  departure  from  that  case  over-ruling  it,  and  adopting  the  contrary 
principle  of  decision ;  because  it  is  perfectly  true,  as  was  stated  by  my  noble  and 
teamm  friend,  that  in  this,  as  in  all  other  cases,  where  a  decision  has  been  held  to 
make  the  law,  where  it  has  been  acted  upon,  as  this  has  been,  in  other  cases,  two  of 
which  particularly  have  been  mentioned  oy  my  noble  and  learned  friend,  when  it  has 
been  acted  upon  by  professional  men,  has  been  assumed  to  be  the  law  by  professional 

(a)  The  attestation  will  thus  be  made  good  by  extrinsic  CTidence,  produced  on 
some  trial,  or  upon  a  bill  to  perpetuate  testimony. 
ih)  Vide  supra,  393,  n. 


Ibid.,  393,  n.,  396,  420  {b). 
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men,  and  has  obtained  tihe  fail^  of  parties,  and  has  regulated  the  transactiom  of  men 
upon  most  material  points  affecting  their  most  important  interests,  it  is  of  tiie  highest 
pcwsible  importance,  and  even  of  the  most  absolute  necesdtjr,  that  the  courta  sbDold 
not,  without  a  very  stTone  reason  indeed  to  induce  them  so  to  do,  depart  from  that 
rule,  it  being  of  very  much  more  importance  in  nine  oases  out  of  ten,  that  tiie  bv 
which  is  to  regulate  the  advice  of  professional  men,  and  to  govern  the  transaction  of 
their  clients,  should  be  known  and  fixed,  than  that  perhaps  the  best  possible  rule  of 
law  should,  in  each  case,  be  adopted. 

But,  my  lords,  here  differences  have  been  pointed  out  [4671  by  my  noble  and 
learned  friend,  and  dwelt  upon  by  a  considerable  majority  of  the  judges  whose  valuable 
assistance  we  had  in  disposing  of  this  question ;  and  there  is  no  doubt,  a  pexfecUy 
sufficient  difference  in  this  case,  to  justify  us  in  reversing  the  decision  of  the  Excheqntr 
Chamber,  and  setting  up  the  decision  of  the  court  below,  and  agreeing  therefore  with 
the  majority  of  the  judges. 

I  shidl  not,  as  my  noble  and  learned  friend  has  entered  at  length  into  this  cas^  go 
further  into  it  than  to  say,  tiiat  I  certainly  have  idways  felt  in  wis  case,  in  the  cm- 
sideration  I  have  been  able  to  bestow  upon  it,  that  there  is  a  manifest  connection  hen 
between  the  attestation  itself  and  the  twtimomum  clause.  This  is  the  ground,  chi^y, 
upon  which  I  have  formed  my  opinion  upon  this  case ;  and  the  more  I  have  considered 
it,  after  hearing  it  so  very  ably  argued  at  the  bar,  the  better  I  am  satisfied  wiUi  having 
come  to  that  conclusion. 

I,  therefore,  without  troubling  your  lordships  at  greater  length,  will  merely  state 
that  I  entirely  agree  with  the  reasoning  of  my  noble  and  learned  friend,  and  of  the 
majority  of  the  ^med  judges,  in  coming  to  the  conclusion  of  a  reversal,  for  those 
reasons  which  have  led  my  noble  and  learned  friend  to  that  result 

Lord  Campbell.  My  lords,  it  gives  me  great  satisfaction  in  tiiia  case,  to  a^w 
in  (minion  with  the  majority  of  ^e  kamed  judges. 

When  your  lordships  consult  the  Queen's  judges,  I  do  not  at  all  consider  that  yoa 
are  bound  by  the  opinion  of  the  majority,  or  even  by  their  unanimous  ojHnion,  unuM 
you  are  perfectly  satisfied  with  the  reasons  which  they  assign  for  the  opinion  they 
give.  But  it  is  always  a  very  painful  thing  to  differ  from  those  venerable  magistrates, 
who  are  always  to  be  looked  to  with  so  much  reverence  and  respect. 

My  lords,  in  this  case,  the  only  question  is,  whether  the  will  was  attested  by  three 
credible  witnesses.  It  is  [468]  not  at  all  disputed, — indeed,  that  is  found  by  the 
special  verdict, — that  it  was  signed,  sealed,  and  published,  in  the  presence  of  the 
witnesses.  The  question  is,  whether  it  has  been  attested  by  ^em.  The  witnesses 
saw  all  these  solemnities  performed,  and  they  signed  their  names  to  the  wiU  as 
attesting  witnesses.    The  question  is,  Is  not  that  will  attested  by  themt 

My  lords,  independently  of  authority,  I  cannot  doubt  that  for  a  moment.  TTw 
only  objection  that  can  be  made  is  this,  that  ^e  will,  upon  the  face  of  it^  does  not 
contain  any  process-verbal,  or  history,  of  the  transaction.  But  the  power  imposes  no 
such  condition.  It  does  not  say — a  will  signed,  seized,  and  published  in  the  presoioe 
of  three  witnesses,  and  attested  by  them,  and  a  will  containing  a  history  of  the 
solemnity.  There  are  no  such  words  in  the  power;  and  I  know  not  how  such  > 
condition  is  to  be  added  to  the  power  which  the  donor  has  given. 

Then,  my  lords,  I  am  glad  to  think  that  there  is  no  authority  in  this  case  to 
prevent  us  from  giving  the  natural  construction  which  such  a  power  ought  to  receive, 
a  construction  in  analogy  to  the  statute  of  frauds  respecting  the  execution  of  wills  (a). 

My  lords,  the  statute  of  frauds  regulates  the  execution  of  wills.  In  the  case  of 
powers,  the  testator  or  settlor  is  the  donor  of  the  power ;  and  unless  the  donee  com- 
plies with  the  solemnities  required  by  the  donor,  the  power  is  not  well  executed. 
Now  the  statute  of  frauds,  as  your  lordships  are  aware,  upon  this  subject  is  {4ttB^ 

(a)  May  not  the  analogy  from  the  statute  be  pursued  further  f  and  may  it  not  be 
said,  that  aa,  in  construing,  or  rather  in  overruling,  that  statute,  the  judges  have  dis- 
pensed with  the  presence  of  the  devisor,  which  the  statute  (s.  5)  expressly  requires,  so 
here,  they  may  dispense  with  any,  and  if  with  any,  with  every,  formality  prescribed 
by  the  donor,  holding  it  sufficient  if  the  intention  ra  the  dcmee  cn  tlu  power,  to  execute 
it,  can  be  shewn  1 

As  to  the  difference  between  a  statutory,  and  a  private,  fonnality,  vide  supra, 
422  (a).    See  also  supra,  408  (a),  (b),  429  (a),  440  {d). 
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&lmoet  ipsisBimiB  verbis,  the  same  with  the  power  the  construction  of  which  wo  are 
DOW  cxmsidering ;  and  it  has  been  determined,  over  and  over  again,  that  if  a  will  is 
inqwrly  executed  in  the  presence  of  witnesses,  and  they  simply  sign  the  will,  that  is 
a  due  execution  of  the  power,  and  the  will  is  good  under  the  statute  of  frauds. 

With  regard  to  powers  contained  in  private  deeds,  we  have  WrigM  v.  Wakeford^ 
sod  the  class  of  cases  which  have  succeeded  that  case.  Now,  fortunately,  it  is  not 
necessary  for  this  House  to  overtura  those  cases  to^ay ;  although  had  they  been 
brought  by  appeal  before  this  House  in  proper  time,  I  apprehend  that  the  probability' 
is  that  your  lordships  would  not  have  approved  of  them.  But  in  those  cases  there  is 
not  a  mere  simple  attestation  by  witnesses,  that  is,  the  subscription  of  their  names, 
but  tiiere  is  an  imperfect  history  of  the  transaction.  There  is  a  declaration  by  them 
that  tbciy  saw  certain  solemnities  performed  which  are  required  by  the  power,  without 
having  seen  all ;  and  that  maxim  of  law  has,  I  think,  been  misapplied  (a)>,  that  the 
emessioii  of  one  is  the  exclusion  of  the  other,  and,  therefore,  this  has  been  supposed 
sufficient  to  negative  the  performance  of  any  solemnity  which  is  not  mentioned  in  the 
history  of  t^e  transaotaon  of  the  will. 

Bat,  my  lords,  there  is  no  case,  I  am  happy  to  think,  in  which  there  has  been  a 
simple  signature  by  witnesses, — the  witnesess  haviug  seen  all  the  solemnities  duly 
performed, — which  has  been  held  not  to  be  a  due  execution  of  a  power. 

If  it  were  necessary,  my  lords,  I  think  that  the  testi-[470]-monium  clause  here 
mi^t  be  resorted  to  both  upon  principle  and  upon  authority.  I  beg  leave  humbly 
to  express  my  opinion,  that  without  the  testimonium  clause,  there  would  have  been 
a  good  execution  of  the  power,  because  here  the  will  was  signed,  sealed,  and  published 
m  the  presence  of  three  credible  witnesses  who  signed  that  will  as  the  attesting 
witnesses.  I  say  that  that  was  an  attestation,  and  that  this  is  a  good  execution  ^ 
the  power  without  reference  to  t^e  testimonium  clause. 

1^  lords,  the  very  common  expression  we  have,  of  "  attesting  witnesses  to  a 
deed  e^lains  this.  What  is  the  meaning  of  an  attesting  witness  to  a  deed  %  Why, 
it  is  a  witness  who  has  seen  the  deed  executed,  and  who  signs  it  as  a  witness.  He  is 
a  good  attesting  witness,  although  there  should  not  be,  upon  the  deed  itself,  a  memo- 
randum saying  that  it  is  "  signed,  sealed,  and  delivered  "  in  his  presence  (a)'. 

My  lords,  the  witnesses  to  Mrs.  Skynner's  will  are  good  attesting  witnesses ;  and 
I  ai^rehfind  that,  upon  principle,  unopposed  by  authority,  this  will  was  attest>ed  in 
the  presence  of  three  credible  witnesses ;  and  that  the  power,  therefore,  was  well 
executed.  The  consequence  is,  that  t^e  judgment  of  the  court  of  Exchequer  Chamber 
will  be  reversed,  and  that  of  the  court  of  Queen's  Bench  will  be  aflirmed. 

Lord  Brougham.  There  is  no  authority,  for  saying  that  a  general  attestation 
vi  an  instarument  in  execution  of  a  power  is  insufficient. 

Lord  Lynshubst  C.  The  party  who  sees  t^e  will  executed  is,  in  foot,  a  witness 
to  it.   If  he  subscribes  as  a  witness,  he  is  then  an  attesting  witness. 

(a)'  This  maxim  was  not  necessary  to  the  decision  of  those  cases,  which  were 
determined  in  accordance  with  the  broad  and  intelligible  principle — that  compliance 
with  t^e  terms  of  the  power  should  be  established  oy  intrinsic  evidence,  impressed 
on  the  instrument^  and  accessible  to  every  person  who  might  have  to  deal  with  the 
appointment,  and  should  not  rest  upon  extrinsic,  perishable,  uncertain,  verbal  testi- 
mony. The  maxim  would  appear  to  be  useful  only  to  those  who  seek  to  distinguish 
between  Wright  v.  Wakefield  and  Doe  v.  Burdett. 

{of  The  terms  of  a  power  require  an  execution  of  it  accompanied  with  the 
observance  of  certain  formalities,  and  with  an  attestation  of  that  execution.  A  deed 
at  common  law  is  well  executed  without  any  attestation.  An  attestation  which 
would  not  satisfy  the  terms  of  a  power,  may  be  a  good  attestation  in  cases  where  no 
attestation  whatever  is  required. 
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[471]  Is  THE  Exchequer  Chamber. 
(In  Error  from  the  Common  PtsAa) 

EuzABBTH  Davies,  Plaintiff,  WiLLiAM  Selby  Lowndbs,  Defendant,  in  Ersob. 

Tuesday,  Jan.  24th,  1843. 

[S.  C.  7  Scott,  N.  R  141 ;  12  L.  J.  Ex.  506.] 

On  the  trial  of  a  writ  of  right,  a  decree  of  Uie  court  of  Chancery,  made  in  Hareh 
1783,  in  a  suit  between  the  father  of  the  tenant  and  other  persona,  in  no  waj 
connected  with  the  demandant^  brought  to  establish  the  will,  under  which  the 
tenant's  title  arose,  and  by  which  decree  the  court  directed  that  the  egtates  were 
to  be  considered  as  belonging  to  the  tenant's  father,  the  devisee,  and  that  be  should 
be  let  into  possession  and  have  all  the  title-deeds  delivered  to  him,  was  admitted 
in  evidence,  for  the  purpose  of  explaining  the  character  in  which  tiie  devisee  took 

r session  of  the  estates.  Held,  that  the  decree  was  properly  admitted.— In  1768 
Selby,  by  his  will,  devised  as  follows I  give  and  devise  to  my  right  and 
lawful  heirAt-law  (for  tJie  better  finding  oat  of  whom  I  direct  advertuements  to 
be  published  immediately  after  my  decease,  in  some  of  the  public  papers)  aD  my 
manors,  lands,  &c.  in  Z.  (Habendum,  to  my  heir«t-law,  his  heir,  execnton, 
administrators,  or  assigns,  subject  to  and  chargeable  with  the  payment  of  all  debts, 
and  various  legacies) ;  all  which  debts  and  legacies  I  do  direct  to  be  paid  by  the 
said  heir-at-law,  his  heirs,  executors,  or  assigns,  within  twelve  months  after  my 
decease ;  but  should  no  heir-at-law  be  found,  I  then  do  constitute  and  appcnnt 
W.  Lowndes,  of,  &c.  my  lawful  heir,  on  condition  he  change  his  nunc  to  Selby : 
and  I  give  the  estates  and  all  the  manors  before  mentioned  to  the  said  W.  I^wndes, 
subject  to  and  chfurgeable  with  the  said  legacies  and  debts."  The  testator  died  in 
1772.  In  1773  W.  Lowndes  was  appointed  receiver  of  the  estates,  and  in  May 
1783  he  took  possession  under  the  decree  of  March  1783,  and  thence  to  the  time 
of  his  death  retained  it,  claiming  the  freehold,  and  exercising  dominion  over  the 
property  as  his  own.  In  April  1784  the  devisee  (W.  Lowndes)  executed  two  deeds 
in  the  name  of  Selby,  and  the  manor  courts  held  by  him  after  that  date  were  held 
in  that  name.  Held,  that  a  fine  levied  by  the  devisee  in  May  1784,  with  prodama- 
tions,  was  admissible  on  the  mise  joined  on  the  mere  right,  and  need  not  be  pleaded 
specially ;  and  that  the  devisee  had  at  the  time  of  levying  the  fine  snch  an  estate 
of  freehold  as  would  give  effect  to  the  fine. — At  the  trial,  the  demandant  offered 
in  evidence  a  Welsh  pedigree,  which  was  intituled  "  The  genealogie  of  the  Lloyd's 
of  Cwmgloyne,  county  of  Pembroke,  shewing  their  descent  from  the  Priooes  of 
Wales,  together  with  some  coHaterale  branchee  of  the  same  family ; "  aud  whick 
was  traced  from  a  Prince  of  South  Wales,  who  died  in  1233,  to  a  WOliam  Uoyd 
of  Treviggin,  living  in  1733.  The  pedigree  stated,  in  one  of  the  accounts  <rf  (me 
of  the  cmbteral  branohes,  the  marriage  of  the  sister  of  William  Lloyd's  gnindfatber 
to  a  Thomas  Selby,  from  wh(»n  the  demandant  alleged  that  Thomas  James  Selby,  the 
testator,  was  descended ;  and  it  also  stoted  that  Erasmus  Llo}rd  was  his  cousin,  wd  the 
marriage  of  the  daughter  of  his  great-grandfather's  brother  with  a  person  of  the  name 
of  Ellis,  and,  as  evidence  of  both  these  facts,  was  material  to  the  demandant's  case. 
At  the  foot  of  the  pedigree  was  the  following  memorandum: — "Collected  fnas 
parish  registers,  wills,  monumental  inscriptions,  family  records,  and  history,  this 
account  is  now  presented  as  correct  and  as  confirming  the  tradition  handed  down 
from  one  generation  to  another  to  Thomas  Lloyd,  Esquire,  of  Cwm  Gloyne,  this 
4tfi  day  of  July  1733  by  his  loving  kinsman,  &c.  William  Lioyd."  The  signature 
was  proved  to  correspond  with  that  to  the  will  of  W.  Lloyd,  one  of  the  iuicest<»« 
of  the  demandant,  named  in  the  count  On  the  back  of  the  document  was  indorsed : 
"A  true  account  of  my  family  and  origin,  Thomas  Lloyd  Cwm  Gloyne."  This 
document  was  found  by  the  person  who  produced  it,  fifty  years  ago,  amongst  tiie 
papers  of  the  Cwm  Gloyne  family,  in  a  drawer  in  the  mansion-house  of  the  (Twm 
Gloyne  estate,  which  had  devolved  upon  him,  and  the  witness  proved  the  indorse- 
ment to  be  in  the  handwriting  of  Thomas  Lloyd  of  Cwm  Gloyne. — ^This  pedigree 
was  offered  by  the  demanduit  as  being  altogether  admissible;  but  the  court 
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rejected  itb  It  was  then  sacweBnTely  offered  as  evidence  of  the  pedigree  of  the 
first  oollateral  branch,  as  evidence  to  prove  who  the  grandfather  of  Wilham  Lloyd 
was,  as  evidence  to  shew  who  the  father  of  William  Lloyd  was,  and  again  rejected. 
It  was  then  insisted  that  the  portion  which  stated  who  the  paternal  uncle  and 
firat  cousins  of  William  Lloyd  were,  was  admissible ;  then  that  those  parts  which 
shewed  that  William  Lloyd's  uncle  John  died  a  bachelor,  and  that  his  imcle  George 
had  certain  children  then  living,  were  admissible  ;  and,  lastly,  that  such  part  of  it 
was  admissible  as  shewed  a  marriage  of  Henry  Lloyd's  sister  with  Ellis.  The  court 
below  rejected  the  document  altogether.  Held,  that  the  document  had  been 
improperly  rejected,  it  being  at  all  events  admissible  to  shew  the  relationship  of 
those  persons  who  were  described  by  the  framer  of  the  pedigree  as  living,  and  who 
might  be  presumed  to  be  personally  known  to  him. 

A  writ  of  right  dose  was  brought  to  recover  certain  messuages,  lands,  Ac.  in  the 
county  of  Buckingham.   The  writ  was  sued  out  on  t^e  6th  of  December,  1832. 
[472]  The  count  was  as  follows : — 

Buckinghamshire,  to  wit,  Thomas  Davies  and  Elizabeth  his  wife,  by  their  attorney, 
demand  against  William  Selby  Lowndes  the  manors  of  Whaddon,  Nash  Giifords,  &o., 
&&,  in  the  county  of  Buckingham,  containing  five  thousand  acres  of  arable  land,  &c, 
sitnat«  and  being  in  the  several  parishes  of  Whaddon,  &c.t  in  the  county  of  Bucking- 
ham, which  they  the  said  Thomas  Davies  and  Elizabeth  his  wife  claim  to  be  the  right 
and  inheritance  of  her  the  said  Elizabeth,  by  writ  of  our  said  lord  the  kiug,  of  right. 
And  whereupon  they  say  that  Thomas  James  Selby,  deceased,  whose  heir  the  said 
[473]  Elizabeth  is,  was  seised  of  the  tenements  aforesaid,  with  the  appurtenances,  in 
ia&  demesne  as  of  fee  and  right,  in  the  time  of  peace,  in  the  time  of  Lord  Geoige  the 
Third,  late  king  of  Great  Britain,  within  sixty  years  next  before  the  commencement 
of  this  suit,  by  taking  the  esplees  thereof,  to  the  value,  Ac.  And  the  said  Tliomas 
Davies  and  Elizabeth  his  wife  further  say  that  the  said  Thomas  James  Selby  died  so 
seised  of  the  tenements  aforesaid  with  the  appurtenances,  without  leaving  any  heir, 
save  and  except  Erasmus  Lloyd,  hereinafter  mentioned,  and  that  the  said  Thomas 
James  Selby  was  the  son  and  heir  of  James  Selby,  who  died  without  any  other  issue 
of  his  body,  and  without  having  any  heir  save  and  except  the  said  Thomas  James 
Selby;  and  that  the  said  James  Selby  was  the  son  and  heir  of  James  Selby,  the 
grandfather  of  the  said  Thomas  James  Selby,  and  which  last-mentioned  James  Selby 
also  died  without  having  any  other  heir  save  and  except  the  first-mentioned  James 
Selby,  and  which  James  Selby  was  the  son  and  heir  of  Thomas  Selby  by  Mary  his 
wife,  theretofore  Miuy  Lloyd ;  and  which  Thomas  Selby  died  without  otjker  issue  of 
his^ody,  and  without  any  oliier  heir  by  the  said  Mary  than  the  said  Jamea  Selby, 
secnidly  above  named.  And  the  said  Thomas  Davies  and  Elizabeth  his  wife  further 
say  that  the  said  Mary,  the  mother  of  the  said  James  Selby  secondly  above  named, 
in  her  lifetime,  and  at  the  time  of  her  death,  was  the  daughter  of  Alban  Lloyd  and 
Mary  his  wife,  and  that  James  Lloyd  was  the  son  and  heir  of  the  said  Alban  Lloyd 
by  the  said  Mary  his  wife,  and  also  the  brother  of  the  said  Mary,  the  wife  of  the  said 
Thomas  Selby ;  and  that  Evan  Lloyd  was  the  son  and  heir  of  the  said  James  Lloyd, 
and  that  William  Lloyd  was  the  son  and  heir  of  the  said  Evan  Lloyd,  and  that 
Erasmus  Lloyd  was  the  son  of  George  Lloyd,  who  was  the  son  of  the  said  James 
Lloyd ;  and  that  the  said  Erasmus  Lloyd  was  the  cousin  and  heir  of  the  said  William 
Uoyd ;  and  that  upon  and  at  the  time  of  the  [474]  death  of  the  said  Thomas  James 
Selby,  who  died  so  seised  without  issue  as  foresaid,  the  nght  of  the  tenements 
aforeraid,  with  the  appurtenances,  descended  from  the  said  llamas  James  Selby  to 
the  said  Erasmus  Lloyd,  as  the  cousin  and  heir  as  aforesaid  of  the  said  Thomas  James 
Selby,  who  died  so  seised  as  aforesaid.  And  the  said  Thomas  Davies  and  Elizabeth 
his  wife  further  say,  that  from  the  said  Erasmus  Lloyd  the  right  of  the  tenemente 
{foresaid,  with  the  appurtenances  upon  hia  death,  descended  to  and  upon  John  Lloyd 
as  the  son  and  heir  of  the  said  Erasmus  Lloyd,  and  from  the  said  John  Lloyd  the 
right  of  the  said  tenements,  with  the  appurtenances  upon  his  death  descended  to 
Graierine  Frances  and  one  other,  Mary,  as  the  daughters  and  oo-heits  of  the  said 
John  Lloyd,  and  from  the  said  Catherine  Lloyd,  who  married  Thomas  Julian,  upon 
her  death  all  her  part  of  and  in  the  said  right  which  came  to  her  as  co-heir  as  afore- 
said, descended  to  and  upon  the  said  EHz(A>eth,  who  is  wife  as  aforesaid  of  the  sud 
Thcnoas  Davies,  as  the  daughter  and  heir  of  t^e  said  Catherine,  and  afterwards,  upon 
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the  death  of  the  said  Frances,  all  her  part  of  and  in  the  said  right  which  came  to  her 
as  aforesaid,  descended  to  and  upon  the  last-mentioned  Mary  and  Elizabeth,  as  the 
sister  and  niece  respectively,  and  co-heirs  of  the  said  Frances  ;  and  afterwards,  upon 
the  death  of  the  said  last-mentioned  Mary,  all  her  part  of  and  in  the  said  ri^t  whidi 
came  to  her  as  aforesaid,  descended  to  and  upon  the  said  Elizabeth,  as  the  niece 
and  heir  of  the  last-mentioned  Mary,  which  Elizabeth  thereupon,  and  before  the 
commencement  of  this  suit,  be(»me  and  was  entitled  to  the  whole  of  the  said  twe- 
ments,  with  the  a^urtenanoes,  as  such  heir  and  cousin  of  the  said  Thomas  Sell^  ai 
aforesaid,  and  which  'Hiomas  Davies  and  Elizabeth  his  wife  now  demand  the  sum  ; 
and  that  such  is  their  right  (a)'  they  offer,  &c. 

[476]  Plea.  And  Uie  said  William  Selby  Lowndes,  by  Thomas  White,  his 
attorney,  comes  and  defends  the  right  of  the  said  Thomas  Davies  and  Elizabeth  his 
wife  (a)*,  and  the  seisin  of  the  said  Thomas  James  Selby,  when,  &c.,  and  the  whole, 
&c.,  or  whatsoever,  &c.,  and  chiefly  of  the  tenements  aforesaid,  with  the  appurtenanees 
OS  of  free  and  right,  &c.  And  he  puts  himself  upon  ike  Grand  Assize  of  our  said  loid 
the  king,  and  prays  a  recognition  to  be  made  whether  he  the  said  William  Selby 
Lowndes  hath  a  greater  title  to  hold  the  tenements  aforesaid  with  the  appurtenances 
to  him  and  his  heirs,  as  he  now  holds  the  same,  or  whether  the  said  Thomas  Davies 
and  Elizabeth  his  wife,  the  now  demandants,  as  l^e^  have  above  demanded  the  sam^ 
&c   And  the  said  Thomas  Davies  and  Elia»b^  his  wife  do  the  like. 

The  cause  was  tried  at  tiie  bar  of  the  court  of  Common  Pleas,  in  Trinity  twm 
1836,  when  a  verdict  was  found  for  the  tenant  (1  New  Cases,  597,  2  Seott,  71).  A  hffl 
of  exceptions  being  tendered  on  the  part  of  the  demandant  to  the  ruling  of  the  court, 
a  transcript  of  the  record  was  carried  by  writ  of  error  to  the  Exchequer  Cbambo'; 
which  court,  in  Easter  vacation  1838,  awarded  a  venire  de  novo  (4  New  Cases,  478, 
5  Scott,  835). 

Thomas  Davies  having  died  on  the  9th  of  May  1836,  a  suggestioo  of  that  fact  was 
entered  on  the  record. 

The  cause  was  again  tried  at  the  bar  of  the  court  of  Common  Pleas  in  Michaelmu 
vacation  1838,  when  a  verdict  was  found  for  the  tenant  On  occasion  also  (6  New 
Cases,  61,  7  Scott,  21)  a  bill  of  exceptions  was  tendered  on  behalf  of  t^e  demandant 
to  the  ruling  of  t^e  court,  which,  after  setting  out  the  [476]  pleadin^g^  and  the  pro- 
oeedines  uimer  the  former  bill  of  exceptions,  the  eleo^n  of  the  Grand  Assise,  Ac 
proceeded  as  follows : — 

"And  upon  the  trial  of  the  last-mentioned  assise  (a)',  the  counsel  for  the  said 
William  Selby  Lowndes  did  rely  upon  several  grounds  of  defence ;  one  whereof  wa% 
that  the  said  Elizabeth  Davies,  the  demandant,  was  not,  nor  is,  the  heir  of  the  aid 
Thomas  James  Selby,  as  alleged  in  the  said  count ;  aad  another  whereof  was,  that  one 
William  Selby,  whose  heir  the  said  William  Selby  liOwndes  was,  and  is,  having  a 
Buf&cient  estate  in  the  said  tenements  in  that  behalf,  did  in  the  year  1 783  levy  a  fine 
with  proclamations,  of  the  s^d  tenements,  by  the  operation  whereof  the  right  <rf  the 
said  Elizabeth  Davies,  even  if  she  had  beui  the  heir  of  the  said  Thomas  James  Selby, 
was  barred. 

"  And  upon  the  aforesaid  trial,  l^e  counsel  for  the  said  tenant  did  prove,  and  shew 
in  evidence,  t^e  will  of  the  sud  Thomas  James  Selby  in  the  said  ctmnt  {k  ^  tad 
demandants  mentioned,  and  who  was  proved  to  have  died  seised  of  the  premises  above 
demanded  on  the  7th  of  December  1772,  and  within  sixty  years  of  the  commeDcemeot 
of  the  suit  by  the  said  demandants,  which  was  duly  executed  so  as  to  pass  real  estates, 
and  was  in  the  words  following : — 

"'Praised  be  the  Lord  God  for  all  his  mercies  vouchsafed  to  me  a  miseraUe 
sinner. — This  is  the  will  of  me  Thomas  James  Selby  of  Wavendon,  alias  Wandoii, 
in  the  county  of  Buckingham,  all  wrote  with  my  own  hand,  this  18th  Au^;ust  176& 
In  the  firat  place,  I  order  and  direct  my  body  to  be  decently  buried  without  Uw 
least  pomp  or  show,  in  the  churchyard  of  Wavendon  aforesaid,  hoping  for  a  foigiTS- 
ness  of  my  sins  through  intercession  of  our  Blessed  Saviour  Jesus  Christy  ^ 
[477]  suffered  for  us ;  to  be  d^tosited  as  near  as  possible  to  that  part  ol  the  daaeal 

Bather,  "  that  such  is  the  right  of  tlie  said  Eflixabeth.*' 
The  defence  (or  denial)  of  the  right  follows  the  count.   See  preceding  note. 
of  Q.  d.   Trial  of  the  said  mise  by  the  last-mentioned  assise. 
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where  my  dear  father  and  mother  are  buried,  and  to  have  a  huve  grave  made, 
sod  walled,  either  with  stcme  or  brick,  sufficient  to  contain  another  coffin,  t^t 
sitoald  Mrs.  Vane,  otherwise  Hone,  choose  to  be  buried  there,  tiiere  may  be  room  for 

her  cofBn  likewise  ;  and  this  grave  I  desire  may  be  surrounded  by  strong  plain  iron 
rails,  to  keep  the  cattle  from  trampling ;  and  I  desire  neither  stone  nor  monument, 
nor  inscription  of  any  kind  to  be  placed  on  my  gi-ave,  only  the  earth  raised  as  is 
commonly  done  for  the  poor  people ;  and  I  desire  I  may  be  carried  either  by  my 
teiiMite,  servants,  or  labourers,  without  any  coach,  hearse,  or  any  other  paltry  show. 
Next,  I  give  and  devise  to  my  right  and  lawful  heir-at-law, — for  the  better  finding 
out  of  whom  I  direct  advertisements  to  be  published  immediately  after  my  decease  in 
some  of  the  public  papers, — all  my  manors  of  Whaddon  and  Nash,  with  all  manors, 
ti^tB,  memlwrs,  and  appurtenances  thereto  belonging ;  also  all  my  capital  messuage 
koown  by  tho  name  of  Whaddon  Hall,  &c.,  &o.,  in  the  county  of  Buckingham,  with 
their  rights,  members,  and  appurtenances ;  to  hold  the  same  to  my  heir-at-law,  his 
heuv,  executors,  administrators,  or  assigns,  for  ever,  subject  to,  and  chaigeable  never^ 
thelesB  with,  the  pa3rment  of  all  my  just  debts,  funeral  charges,  bt)nds,  annuities,  and 
all  legacies  hereafter  mentioned ;  that  is  to  say,  to  the  Rev.  Mr.  Thomas  Sawell,  son 
of,  &C.,  I  give  10001.  (Then  follow  other  legacies,  amounting  altogether  to  above 
10,0001.)  All  of  which  debts,  and  all  other  debts  by  me  owed,  together  with  all 
vhich  legacies,  funeral  charges,  and  appointmente,  I  do  hereby  order  and  direct  to  be 
paid  by  the  said  heir-at-law,  his  heirs,  executors,  or  assigns  within  twelve  months 
after  my  decease.  But,  should  it  so  happen  that  no  heir-at-law  is  found,  I  then  do 
hereby  constitute  and  appoint  William  Lowndes,  [478]  Esq.,  of  Winslow,  in  the 
eount7  of  Buckingham,  and  now  major  in  the  militia,  my  lawful  heir,  on  condition  he 
changes  his  namd  to  Selby ;  and  I  ^ve  the  estates  and  all  the  numors  before  mentioned, 
togeuier  with  all  rights,  hereditaments,  members,  and  appurtenances  before  mentioned 
to  the  aforesaid  WiHiaia  Lowndes,  subject  to  and  chai^eable  nevertiieless  with  all  the 
legacies,  annuities,  debt*^  funeral  charges,  and  other  charges  before  mentioned.  Next, 
1  give  and  bequeath  all  my  tenements  or  messuages,  with  their  appurtenances  thereto 
beicHiging,  situate  and  being  in  St.  Clement's  Church  Yard,  in  the  parish  of  St.  Clement 
Danes,  London ;  and  also  all  those  my  messuages,  farms,  lands,  and  tenements,  tithe, 
and  hereditaments  and  premises,  with  every  of  their  appurtenances,  situate,  lying,  and 
beio^  in  the  Isle  of  Ely,  in  the  county  of  Cambridge  ;  and  also  all  t^at  my  manor  of 
Hertingford  Bury,  in  the  county  of  Hertford,  with  all  riehte,  members,  manors,  and 
appurtenances  thereto  belonging,  together  with  farms,  lands,  tenements,  and  heredita- 
mecte  whatsoever,  to  the  Rev.  Mr.  John  Lord,  minister  of  Drayton,  in  the  county  of 
Buckmghtm,  and  to  Mr.  Biobard  Filkes,  Uie  elder,  apothecary,  at  Wobum,  Bedford- 
diire,  tneir  heirs,  administrators,  and  assigns,  in  trust  that  they  the  said  John  Lord 
ud  Richard  Filkes,  or  the  survivor  of  them,  their  heirs,  executors,  administrators,  or 
assigns,  do  and  shsdl,  as  soon  as  conveniently  may  be  after  my  decease,  sell  and  dispose 
thereof;  that  is  to  say,  the  houses  in  St.  Clement's  Church  Yard,  and  estates  in  the 
Isle  of  Ely  and  Hertfordshire,  by  public  auction,  in  the  best  manner  that  may  be,  for 
the  best  price  and  prices  that  can  be  gotten  for  the  same ;  and  the  moneys  that  shall 
arise  by  the  sale  or  sales  thereof,  after  my  said  trustees,  or  the  survivor  of  them,  their 
heirs  or  assigns,  have  paid  all  costs  and  charges  whatsoever  attending  the  sale  thereof, 
I  give  and  bequeath,  to  be  forthwith  paid  into  the  hands  [479]  of  the  treasurer  of 
three  charities  hereinafter  mentioned,  for  the  use  and  behoof  of  the  said  charities, 
share  and  share  alike ;  l^at  is  to  say,  to  the  Foundliug  Hospital  one  third  share,  to 
the  Magdalen  Hospital  one  third  diare,  and  to  the  Asylum  in  Lambeth  parish  one 
third  s&re.  Next^  I  give  to  my  dear  cousin  Temperance  Bedfcnxl,  of  Husbome 
&awley,  daughter  of  the  late  Aurthur  Bedford,  minister  of  Shambrook  frforementioned, 
lOOOI.  over  and  above  what  is  before  recited,  this  being  part  of  my  personal  estate, 
together  with  all  interest  that  is  or  shall  become  due,  and  which  10001.  is  out  at  use 
and  lent  by  me  to  Sir  Thomas  Alston,  Bart.,  of  Odel,  in  the  county  of  Bedford  ;  and 
I  do  also  give  and  bequeath  to  the  said  Temperance  Bedford  the  two  pictures  of  my 
mother  that  hang  up  in  my  study,  also  the  picture  of  my  grandmother,  also  an  union 
cheet  now  in  the  h&nds  of  Mr.  Hoare,  my  banker  in  Fleet  Street,  containing  my 
mother's  Jewels,  and  some  other  trifles,  and  also  my  mahogany  chest  of  drawers  in 
the  dressmg-room  at  Wandon,  together  with  my  mother's  picture,  and  other  family 
petores,  together  with  all  notes,  Iwnds,  moneys,  and  whatsoever  else  is  contained  in 
the  same.  I  also  give  to  the  said  Temperance  Bedford,  her  heirs,  executors,  adminis- 
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trators,  and  assigns  for  over,  after  the  decease  of  my  dearly  beloved  Mrs.  £Uzabetb 
Hone,  commonly  called  and  known  by  the  name  of  Vane,  all  that  my  dwelling-hoose 
at  Waverdon,  together  with  all  messuages,  farms,  lands,  and  tenements,  hereditament, 
and  premiseB,  with  their  appurtenances,  in  Waverdon,  otherwise  Wandon  aforesaid, 
Apsley  Guise,  Husbome  Crawley,  Heath,  and  Beach,  in  the  several  counties  ol 
Buckingham  and  Bedford.  1  do  also  give  and  bequeath  to  the  said  Tempecanee 
Bedford  the  perpetual  advowson  and  disposal  of  the  living  or  rectory  of  WaverdMi 
aforesaid,  for  ever,  together  with  tiie  tithes  of  all  sorts  thereof.  I  give  to  [480] 
Sir  W.  Stonehouse,  ^rt,  of  Oxfoi'dshire,  my  picture  of  the  battle  of  Boyne,  by 
Wyke,  tc^tiier  with  the  picture  of  my  grey  mare,  and  a  picture  of  hounds,  the 
fell  low  to  it  I  give  to  Francis  Pc^e,  Esq.,  of  Middle  Acton,  in  Oxfordshire,  my 
picture  of  the  School  of  Athens,  which  I  think  will  suit  his  large  room.  I  give  to 
the  Rev.  Mr.  Harvey,  of  Alcott,  my  gun  with  the  pistora  barreL  I  give  to  the  Duke 
of  Grafton  the  bay  horse  my  huntsman  rides,  that  I  bought  of  Farmer  Kelsley,  and 
my  grey  mare  and  stump  gelding  to  Sir  W.  Stonehouse  aforesaid ;  my  hounds  and 
dogs  of  all  sorts  and  kinds  I  give  to  Alexander  Small,  Esq.,  of  Clifton,  in  Buckin^iam- 
shire.  Next,  I  give  and  bequeath  to  my  very  dearly  beloved  Mrs.  Elizabeth  Hodb^ 
commonly  known  and  called  by  the  name  of  Mrs.  Vane,  all  my  interest,  dindends, 
luid  produce  that  is  now  due  or  shall  hereafter  arise  and  become  due,  from  all  my 
bank  stock  to  me  appertaining,  whether  bought  in  my  uiuae  or  that  of  othen; 
together  with  all  intwest,  dividends,  and  produce  now  due,  or  herei^ter  to  arisen 
from  all  my  South  Sea  stock,  South  Sea  imnuities,  India  bonds  in  Mr.  Hoaie's 
hands,  and  all  other  my  securities  vested  in  the  public  f  tmds,  to  the  said  Eliatb^ 
Hone,  alias  Yane,  for  the  term  of  her  natural  life,  to  be  received  by  her  and  by 
her  order,  and  for  her  use  and  behoof;  and  I  do  likewise  give  to  my  very  dear 
Elizabeth  Hone,  alias  Yane,  all  that  my  dwelling-house  at  Wavendon  or  Wandon, 
together  with  all  messuages,  farms,  lands  and  tenements,  and  hereditaments,  U^ther 
with  their  premises  and  appurtenances,  situate,  lying,  and  being  in  Wavendcm 
or  Wandon  aforesaid,  Apsley  Guise,  Husbome  Crawley,  Heath,  and  Reach,  in  the 
several  counties  of  Buckingham  and  Bedford,  together  with  the  use  of  all  the  furniture^ 
plate,  and  every  the  goods,  &c.  contained  and  now  being  in  the  said  dwelling- 
house,  for  her  use  and  her  friends  during  the  term  of  her  natural  life.  All  the 
[Ml]  residue  and  remainder  of  my  goods  and  chattek,  together  with  the  several  sums 
of  money  that  shall  be  due  to  me  at  Uie  time  of  my  death  from  my  tenants  and 
others,  save  and  except  whatever  bonds  and  other  personala  are  oontamed  in  the 
bureau  given  to  Miss  Bedford,  I  do  hereby  give  and  bequeath  to  the  said  Mrs.  Hone, 
otherwise  Yane,  and  also  all  moneys  that  are  vested  in  my  bankers'  hands,  and  all 
moneys  whatsoever  or  wheresoever,  excepting  as  before  excepted  :  and  I  do  hereby 
constitute  and  appoint  her  the  aforesaid  my  dear  Mrs.  Hone,  commonly  called  Vane, 
toother  with  the  Rev.  Mr.  John  Lord  and  Mr.  Richard  Filkes  the  elder,  aforesaid, 
joint  executrix  and  executors  of  this  my  last  will  and  testament ;  and  I  do  give  and 
bequeath  to  the  aforesaid  the  Rev.  Mr.  John  Lord,  minister  of  Drayton,  in  the  comtj 
of  Buckingham,  and  to  Mr.  Richard  Filkes  the  elder,  apothecary,  of  Wobuni,  in  ttu 
county  of  Bedford,  to  each  of  them  10001.  for  their  trouble  in  executing  the  above 
trusts,  and  for  their  aiding  advising,  and  assisting  my  dear  Mrs.  Hone,  othenriss 
Vane,  in  the  management  and  direction  of  her  affairs,  which  I  trust,  for  t^is  taosAeor 
tion,  they  will  do.  And  to  this  my  last  will  and  testament,  all  wrote  with  my  own 
hand  on  one  large  sheet  of  paper,  having  as  before  declared,  do  now  declare  the 
aforesaid  Elizabeth  Hone,  otherwise  Yane,  the  Rev.  Mr.  John  Ijord,  and  Richaid 
Filkes  the  elder,  joint  executors  and  executrix  of  this  my  will  and  testament^  ber^ 
revoking  all  other  wills  by  me  before  made,  and  declare  tiaa  ooly  to  be  my  last  wul 
and  testament.    In  witness,'  &c. 

"  And  the  said  counsel  for  t^e  said  William  Selby  Lowndes  did  then  further  prove 
and  ^ve  in  evidence  the  bills  and  answers  filed  in  the  court  of  Chancery  in  two  several 
causes — tiie  one  between  Elizabeth  Hone,  widow,  one  of  the  executors,  and  also  a 
devisee  and  residuaiy  le^tee,  named  in  the  last  will  and  testament  [4821  of  T.  J. 
Selby,  Esq.,  deceased,  plamtaff,  and  Rachael  Med<»aft,  Ellen  WeUs,  3ohn  FfanUyn, 
and  Catharine  hia  wife,  Henrietta  Franklyu  and  £liEri)eth  Franklyn,  infanti,  by  John 
Franklyn,  their  uncle  and  guardian,  Samuel  Selby  and  Oliver  Thome,  Williui 
Lowndes,  Esq.,  (which  William  Lowndes  afterwards  took  the  name  of  William 
Lovrudes  Selby,  and  which  William  Lowndes  Selby  was  t^e  said  William  Lowndes  in 


Digitized  by 


Google 


DA  VIES  V.  LOWNDES 


983 


the  said  will  mentioned,  the  father  of  the  said  William  Selby  Lowudes,  the  said  teuaut, 
and  whose  heir  the  said  tenant  was,)  His  Majesty's  Attorney-General,  Daniel  Shipton, 
and  Temperance  bis  wife,  late  the  said  Temperance  Bedford,  spinster,  Richard  Filkes, 
ODe  of  the  executors  of  the  testator  T.  J.  Selby,  with  the  {j^ntiff,  the  governor  and 
gturdiaDS  of  Uie  hospital  for  the  maintenance  and  education  of  exposed  and  deserted 
young  children,  the  president,  vice-president  and  savemors  of  the  Magdalen  Hospital, 
for  the  reception  of  penitent  prostitutes,  Francis  Kelly  Mackwell,  cle^:,  the  treasurer 
of  the  Asylum,  Sir  Rowland  Alston,  Bart,  John  Fox,  gentleman,  Margaret  Lee,  Mary 
Lord,  widow,  Mary  Lord,  the  daughter,  John  Rickett,  and  ElizabeUi  his  wife,  late 
Elizabeth  Lord,  and  Ann  Lord,  Thomas  Edmunds,  and  Mary  Harry,  defendants — and 
the  other  of  such  causes  between  the  said  William  Lowndes,  Esq.  (who  afterwards 
took  the  name  of  William  Lowndes  Selby,  as  aforesaid),  plaintiff,  the  said  Ellen  Wells, 
John  Fraiiklyn,  and  Catharine  his  wife,  Henrietta  Franldyn  and  Elizabeth  Franklyu, 
infants,  by  their  guardian.  Sir  Rowland  Alston,  Bart,  Samuel  Selby,  Oliver  Thome, 
Elizabeth  King,  widow,  Elizabeth  Vane,  otherwise  Hone,  John  Lord,  and  Richard 
Filkes,  defendants ;  from  which  bills  and  answer,  or  some  of  them,  it  appeared  that 
the  said  Rachael  Medoraft,  Ellen  Wells,  John  Franklyn,  and  Gatbaruie  his  wife, 
Henrietta  Fnuaklyn,  Elizabeth  FranU^n,  Sir  Rowland  Alston,  Bart,  Samuel  Selby, 
Oliver  [48^  Thonie,  &ad  Mizabeth  King,  widow,  severally  and  respectively  claimed 
to  be  the  heirs,  or  heir,  at  law  of  Uie  testator  Thomas  James  Selby,  and,  as  such,  to 
be  entitled  to  all  the  said  testator's  manors,  and  real  estates  so  devised  by  his  said 
will  to  his  right  and  lawful  heir-at-law  as  aforesaid. 

"  And  the  said  counsel  for  the  said  William  Selby  Lowndes  did  then  herein  prove, 
and  give  in  evidence,  a  certain  order  of  the  court  of  Chancery  in  the  cause  first  above 
mentioQed,  and  bearing  date  the  26th  of  July  1773,  whereby  it  was  ordered  that  a 
receiver  should  be  appointed  of  the  rents  and  profits  of  the  manor  of  Whaddon,  &c., 
beiog  late  the  ratate  of  the  said  Thomas  James  Selby,  deceased, — and  it  was  further 
ordered  by  consent  of  the  parties  to  the  said  suit,  that  the  said  William  Lowndes 
Selby,  by  the  name  of  William  Lowndes  (he  not  having  then^  nor  until  some  years 
aftervards,  taken  the  name  of  Selby),  should  be  appointed  receiver  as  aforesaid,  upon 
his  entering  into  a  recognizance,  by  himself  only,  to  be  approved  of  by  one  of  the 
masters  of  the  said  court,  duly  and  annually  to  account  for  what  he  should  so  receive, 
and  to  pay  the  same  as  the  said  court  should  direct ;  and  the  said  master  was  to  allow 
him  a  reasonable  salary  for  his  care  and  pains  in  his  receivership :  and  the  tenants 
of  the  said  estates  were  to  attoni  and  pay  their  rents  in  arrear,  and  growing  rents  to 
such  receiver,  who  was  to  be  at  liberty  to  let  the  said  estates  with  the  approbation  of 
the  said  master,  as  there  should  be  occasion, — and  it  was  ordered  that  such  receiver 
should,  from  time  to  time,  pass  his  accounts  before  the  said  master,  and  pay  the 
baluice  from  time  to  time  into  the  Bank,  with  the  privity  of  the  aocountant-geueral 
of  the  said  court,  to  be  there  placed  to  the  credit  of  the  said  cause,  subject  to  the 
farther  order  of  ^e  said  court 

[484]  "  And  the  sud  counsel  for  the  said  William  Selby  Lowndes  herein  proved 
aod  shewed  in  eWdence  that  from  the  time  of  the  nuking  of  the  last  mentioned  decree 
down  to  the  tdme  of  mddng  of  the  decree  hereinafter  mentioned,  the  said  William 
liowndes  received  the  rents  and  profits  of  the  said  estates  and  held  the  courts  of  the 
said  manor,  by  the  name  of  William  Lowndes,  the  receiver  appointed  under  the  afore- 
said order. 

"And  the  said  counsel  for  the  said  William  Selby  Lowndes  did  then  herein  ofier 
to  prove  and  give  in  evidence  a  certain  decree  of  the  said  High  Court  of  Chancery, 
made  by  the  Lord  Chancellor  on  the  28th  of  March  1783  in  the  aforesaid  two  sevenil 
causes,  in  which  decree — after  reciting  that  the  above  causes  had  been  heard  on  the 
22ud  and  33d  of  April  1779  before  the  Lord  Chancellor,  and  the  scope  of  the  original 
InU  in  the  first  mentioned  cause,  and  that  bills  of  revivor  and  supplement  had  been 
ezhilnted,  and  the  respective  answers  of  the  defendants  thereto  and  the  order  made 
QpOQ  Budi  hearing  of  tiie  said  causes  as  aforesaid,  the  proceedings  had  and  taken 
pursuant  thereto,  particularly  the  bringing  of  ejectments  by  some  of  the  above 
claimants  and  their  failure  therein,  and  reciting  the  de&ultB  of  the  others  of  the  said 
dumants  to  appear  on  the  said  hearing,  and  also  an  order  in  the  said  causes  on  the 
ajune  being  heard  on  further  directions,  and  purporting  to  bear  date  the  26th  of 
Februaiy  1781,  and  the  proceedings  had  and  taken  pursuant  thereto — the  said  Lord 
ChuM^r  did  declare  the  will  of  the  said  Thouuts  James  Selby,  to  be  well  proved, 
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and  that  the  same  ought  to  be  established  and  the  trusts  thereof  performed  and 
carried  into  execution  accordingly ;  and,  by  the  same  decree,  it  was  further  ordered 
that  what  had  been  reported  due  from  the  said  testator's  debts  aud  certain  l^gseitt 
bequeatiied  by  him,  should  be  raised  by  mortgage  or  sale  of  the  testator's  estate  esDed 
\Vbaddon  Chase,  [486]  Whaddon  Park  (which  estate  is  part  of  the  lands  in  the  aid 
count  mentioned),  and  other  his  lands  subjected  to  the  payment  thereof  by  hu  will, 
or  of  a  sufficient  part  thereof,  with  the  approbation  of  the  master,  and  as  he  should 
direct,  and  all  proper  parties  were  ordered  to  join  in  such  mortgage  or  sale :  and  his 
lordship  did  declare  that  the  lease  of  the  rectory  of  Whaddon  in  the  county  of 
Buckingham,  and  the  lands  and  tithes  thereto  belonging,  having  been  surrendered  by 
the  testator,  and  a  new  lease  taken  thereof  after  the  malnng  of  the  said  testator's  will, 
the  same  fell  into,  aud  was  to  be  considered  as  part  of,  the  residue  of  his  persoiud 
estate  :  and  by  the  consent  of  tbe  said  Elizabeth  Hone,  and  the  said  William  Low  odes 
Selby,  by  their  counsel,  it  was  ordered  that  22,6581.  ISs.  bank  annuities  standing  in 
tbe  name  of  the  accountant-general,  in  trust  in  the  said  causes  under  the  tiUe  of 
'  Hone  T.  Medcroft,'  and  '  Lomides  v.  Wells^'  which  had  arisen  from  Uie  rents  and  ynSSu 
of  the  manor,  park,  tithes,  and  other  estates  at  Whaddon,  and  were  paid  into 
Btmk  by  the  said  William  Lowndes  Selby,  the  receiver  of  those  estates,  should  be 
transferred  to  the  said  William  Lowndes  Selby,  the  parties  having  agreed  to  settle 
the  proportions  thereof  belonging  to  them  respectively  among  themselves ;  and  his 
lordship  by  the  said  decree  did  further  declare  that  the  manors  of  Whadd<Hi  and 
Nash  and  other  the  premises  devised  by  the  said  testator's  will,  in  manner  thereiD 
mentioned,  to  the  said  William  Lowndes  Selby,  were  to  be  considered  as  belonging 
to  the  said  William  Lowndes  Selby  :  and  it  was  further  ordered  that  the  said  Wimam 
Lowndes  Selby  should  be  let  into  possession  thereof,  and  that  all  the  title-deeds  and 
writing  relating  to  the  said  estates  should  be  also  delivered  to  him  :  and  it  was  further 
orderra  tiut  uie  like  deeds  and  writings  of  the  said  testator's  estates  lying  in 
St  Clement's  churchyard,  in  the  county  of  Middlesex,  and  at  Hertingfordbuiy.  [486] 
in  the  county  of  Hertford,  should  be  delivered  to  the  defendant,  Sir  Bowland  aWd, 
who  had  recovered  possession  thereof :  and  it  was  further  ordered  tlut  the  receiver 
who  had  been  appointed  of  those  estates  should  be  discharged  and  pass  bia  accounts 
before  the  said  master,  and  pay  the  balance  that  should  be  reported  to  be  remaining 
in  his  hands  on  account  of  the  said  estates  to  the  said  defendfmt  Sir  R  Alston :  and 
it  was  further  ordered  that  the  title-deeds  and  writings  of  the  estates  purchased  by 
the  testator  after  the  making  his  will,  should  be  delivered  to  the  defendants  Ellen 
Wells  and  Henrietta  Franklyn,  and  Elizabeth  Franklyn,  who  had  recovered  the 
possession  thereof :  and  it  was  further  ordered  by  the  said  decree,  that  so  moch  of 
the  costs  as  related  to  the  manors  of  Whaddon  and  Nash  and  other  the  premiBes 
devised  to  the  defendant  Lowndes,  should  be  paid  out  of  those  estates,  and,  if 
necessary,  that  the  sune  should  be  raised  by  the  sale  or  mortga^  of  those  estate^  io 
like  manner  as  the  testator's  debts  and  legacies  had,  by  the  said  decree,  been  brfon 
directed  to  be  raised  as  aforesaid. 

"  Wbereupon  the  counsel  for  the  said  mizabetli  Da  vies  interposed,  and  insisted 
that  the  said  evidence  of  the  said  decree  so  offered  to  be  given  by  the  said  oooud 
for  the  said  William  Selby  Lowndes,  was  not  good  or  admissible  in  mw. 

"  But  the  said  chief  justice  and  his  said  companions  held  and  affirmed  that  the 
said  evidence  so  offered  to  be  given,  was  good  and  admissible  in  law,  but  ocAy  as 
evidence  of  the  character  in  which  the  said  William  Lowndes  Selby  held,  and  claiined 
to  hold  the  possession  of  the  said  tenements  subsequently  to  the  date  of  the  sud 
decree,  and  as  evidence  upon  the  question,  whether  the  said  William  Lowndes  Selby 
had  any  estate  in  the  said  tenements  at  the  time  of  the  levying  of  a  certain  fine  pro- 
posed to  be  given  in  evidence,  and  whidi  was  afterwards  given  [i87]  in  evidenee  as 
hereinafter  mentioned ;  and  thereupon  the  said  oounsel  for  the  said  tenant  gave  ia 
evidence  and  proved  the  said  decree. 

"Whereupon  the  said  counsel  for  the  demandant,  conceiving  that,  by  tiie  law  of 
the  land,  the  matter  aforesaid  so  as  last  aforesaid  given  in  evidence  by  the  said  counttl 
for  the  said  W.  S.  Lowudes,  was  not  admissible  in  law  for  any  purpose  whatsoever, 
made  their  exceptions  to  the  said  opinions  of  the  said  chief  justice  and  his  oompaoioni. 

"  And  the  said  counsel  for  the  said  W.  S.  Lowndes  further  proved,  tiiat  on  the 
30th  of  May  1783  the  said  sum  of  22,6581.  18s.  Bank  annuities,  mentioned  in  the 
said  decree,  was  tntnsferred  in  the  books  ci  die  Bank  <rf  Eo^^d,  hgr  the  aooountut- 
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g^unl  of  the  ooart  of  Chancery  to  the  said  W.  Lowndes  Selby,  pursuant  to  tiie 
aid  decree. 

"  And  the  said  counsel  for  the  said  W.  S.  Lowndes  further  proved,  that  after  the 
makiDgof  the  said  decree  on  some  day  in  April  1783,  the  said  W.  Lowndes  Selby 
(who  Men  resided  at  Winslow  Hall,  about  six  or  seven  miles  from  Whaddon  Hall), 
ame  in  a  carriage  from  Winslow  Hall,  accompanied  by  some  friends,  to  Whaddon 
Hall,  to  take  formal  possession  of  the  tenements  in  the  said  count  mentioned  ;  that 
he  came  to  *  heir '  the  estate ;  that  the  tenants  and  tradesmen  on  the  estate  had  a 
holiday ;  and  that  they  went  in  procession  and  met  the  said  W.  L.  Selby  in  Whaddon 
Park,  about  a  mile  from  Whaddon  Hall,  and  then  accompanied  him  in  procession  to 
Whaddon  Hall ;  that  some  of  them  were  decorated  with  ribands,  and  they  bad  with 
than  a  man  plains  on  tbe  violin ;  that  there  were  afterwards  dancing,  rejoidng,  uid 
festivities  at  Wbaddon  H^I,  and  at  t^e  villa^  of  Naah,  (at  which  bttter  pbice  a  may- 
p(de  was  set  ufs)  which  were  kept  up  untnl  late  in  the  evening ;  and  that  from  thence- 
forth until  the  time  of  his  death,  [488]  the  said  W.  L.  Selby  continued  and  was  in 
full  possession  of  the  premises  in  the  count  mentioned,  and  in  the  receipt  of  the  rents 
and  {Hofits  thereof  for  his  own  use. 

"And  it  was  further  proved,  that  a  certain  part  of  the  premises  in  the  count 
mentiDned,  was  purchased  by  James  Selby  the  grandfather  in  the  count  mentioned, 
Mid  that  a  certain  other  part  of  the  premises  was  purchased  by  James  Selby  the 
father  in  Uie  count  mentioned,  and  that  a  certain  other  part  of  the  premises  was 
purchased  by  the  testator  Thomas  James  Selby,  and  that  the  mother  of  the  said 
testator  was  Mary  Alston,  and  that  Temperance  Bedford  in  the  said  will  mentioned 
as  afiwesaid,  waa  of  kindred  with  the  said  mother  of  the  testator,  uid  not  of  the 
half-blood. 

"And  it  was  proved,  that  on  the  23d  of  April  1784,  the  said  William  Lowndes, 
by  his  tben  name  of  WUliam  Selby,  did  execute  a  certain  deed  of  covenant  to  lead 
to  the  usee  of  the  fine  hereinafter  mentioned,  by  which  deed  it  was  declared,  that 
the  fine  should  enure  to  the  use  of  the  said  William  Selby,  his  heirs  and  assigns 
for  ever. 

"And  the  said  counsel  for  this  William  Selby  Lowndes  then  ofiered  to  prove  and 
shew  in  evidence  a  certain  fine  with  proclamations  levied  by  the  said  William  Lowndes, 
(who  at  and  before  that  time  had  taken  the  name  of  Selby,)  in  Easter  term  1784,  in 
and  by  the  name  of  William  Selby  of  the  said  premises  above  demanded.  Where- 
upon the  said  counsel  for  the  said  Elizabeth  Davies  (a)^  on  her  part  interposed,  and 
uudsted  tiiat  tiie  said  fine  was  not  good  or  admissible  in  law  upon  the  issue  joined  on 
the  mere  mise  but  that  tiie  said  fine  ought  to  have  been  specially  pleaded  [489] 
in  bar  to  the  said  count.  But  the  said  chief  justice  and  his  said  companions  held  and 
affirmed  that  the  said  fine  was  good  evidence  and  admissible  in  law,  on  the  trial  of 
tite  said  assize  upon  the  mere  mise  (a)',  without  having  been  so  specially  pleaded ;  and 
thereupon  the  counsel  for  the  said  W.  S.  Lowndes  ^ve  in  evidence,  and  proved  the 
said  fine  and  the  proclamations.  Whereupon  the  said  counsel  for  the  said  Elizabeth 
Davies  made  their  exceptions  to  the  said  last-mentioned  opinion  of  the  said  chief 
justice  and  his  companions. 

"  And  the  said  counsel  for  the  said  Elizabeth  Davies  t^en  called  certain  witnesses, 
and  proved  certain  documents,  amongst  others,  a  certain  pedigree  hereinafter  set 
oat  (see  the  next  page),  with  a  view  to  shew  and  prove  that  the  said  Elizabeth  Davies 
was  tiie  hdr  of  the  said  testator  Thomas  James  Selby,  and  descended  from  the  brother 
d  tiie  nu^er  of  the  paternal  grandfather  of  t^e  said  testator,  as  in  the  said  count 
mentioned. 

"And  among  the  tast-mentioned  documents  the  said  counsel  for  the  said  Elizabeth 
Davies  did  produce,  shew,  and  prove  in  evidence,  the  last  will  of  one  William  Lloyd, 
who  was  proved  and  shewn  to  be  the  son  and  heir  of  Evan  Lioyd,  which  Evan  Lloyd 
was  proved  and  shewn  to  be  the  son  and  heir  of  James  Lloyd,  which  James  Lloyd 
was  proved  and  shewn  to  be  the  son  and  heir  of  Alban  Lloyd,  as  in  the  said  count 
<rf  tAie  said  demandant  is  mentioned. 

{ay  The  counsel  were  of  counsel  with  both  husband  and  wif^  though  the  right 
wag  in  the  wife  only. 

{h)  Q.  d,  "Upon  the  mise  so  joined  on  the  mere  right" 

(a)*  Q.  d.  "On  the  trial  of  the  mise  so  joined  upon  the  mere  right" 
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[tiM.]  "  And  also  produced  from  the  registry  of  the  archdeaconry  court  of  Bedford, 
and  gave  in  evidence,  the  last  will  of  one  Judith  Odell,  vhicfa  said  will  was  in  these 
words : — '  In  the  name  of  God,  Amen.  I,  Judith  Odell,  of  Salford,  in  the  county  of 
Bedds,  widow,  doe  this  iij  day  of  June,  anno  Dom.  1643,  maJke  and  ord«n  this  my 
last  will  and  testunent  in  manner  and  forme  following :  First,  I  commend  my  soule 
ioto  the  hands  of  Jeaus  Christ,  my  onely  Saviour  and  Redemer,  by  whom  alone  I  hope 
to  be  saved ;  and  my  body  I  desire  might  be  buried  in  the  same  grave  in  wich  my  dear 
husband  now  Ueth  :  and  as  for  my  temporall  estate,  I  dispose  of  it  in  the  manner — 
Item,  I  give  and  bequeath  unto  my  dear  couszins,  Henry  Lloyd  of  Soulberry,  in  the 
county  of  Bucks,  clerk,  and  James  Selby  of  Monnington,  in  the  county  of  Pembroke, 
gentlenuui,  all  my  live  and  dead  stock,  household  furniture,  plate,  money,  and  other 
eflbcts,  the  same  to  be  divided  between  them  in  equal  parts ;  and  as  for  my  leasehould 
estate  now  in  my  occupation,  I  ave  the  same  to  my  dear  cousins  for  their  joint  lives, 
and  my  will  is  that  the  longest  liver  shall  take  the  whole :  Item,  I  give  and  bequeath 
unto  Mary  Knns,  if  she  be  living  in  my  sarvioe  at  the  time  of  my  deeoasse,  208.,  to 
be  paid  her  immedily :  and  I  doe  appoint  my  said  couszins  executors  of  this  my  last 
will  and  testament :  In  witnes  whereof  I  have  sett  to  it  my  hand  and  seiUe  before 
witnesses.' 

"And  also  produced  from  the  prerogative  court  of  Canterbury,  and  gave  ia 
evidence,  the  last  will  of  one  Henry  Lloyd,  which  said  will  was  in  these  words:— *  In 
the  name  of  Gtod,  Amen.  On  the  11th  day  of  April  in  the  two  and  twentieth  year  of 
His  Majesty's  reign,  that  now  is,  anno  Domini  1646,  I,  Henry  Lloyd,  of  Soulbery,  in 
the  county  of  Bucks,  clerk,  weak  of  body,  yet  in  perfect  mind  and  memory  {thanks  be 

Eto  Qod),  revoking  all  former  wills  and  testaments,  do  make  this  my  last  wilt 
and  testament  in  manner  and  form  following;  wherein,  first,  believing  to  be 
by  the  only  merits  and  mercies  of  Christ  Jesus,  my  only  Saviour  axid  Redeemer, 
I  return  my  soul  to  God  that  in  his  mercy  gave  it,  and  my  body  I  bequeath  unto  the 
earth  (in  perfect  hope  of  a  glorious  resurrection),  to  be  decently  interred  at  t^e  dis- 
cretion of  my  executor :  Item,  I  give  and  bequeath  to  my  godson  William  Hopkins 
five  shillings,  and  to  my  godson,  the  son  of  Francis  Kimms,  clerk,  five  shillings,  and 
to  all  the  rest  of  my  godchildren  twelve  pence  a-piece  (all  the  said  several  legacies  to 
be  paid  upon  demand) :  Item,  I  give  and  bequeath  unto  the  said  Francis  Kimms, 
clerk,  my  best  suit  and  my  beat  coat,  to  be  delivered  to  him  immediately  after  my 
decease :  Item,  I  give  to  the  poor  of  the  parish  of  Soulbery,  twenty  shillings,  to  be 
distributed  amongst  them  at  my  funeral  by  my  executors  with  the  advice  of  the 
churchwardens  and  overseers  of  the  poor  of  the  said  parish :  Item,  I  give  ten  shillings, 
to  be  disposed  of  to  those  that  shall  ring  at  my  funeral :  Item,  whereas,  at  my  last 
being  in  Wales,  I  left  some  money,  clothes,  and  other  thinn^  wit^  some  friends  there, 
my  will  is  that  those  things,  whatever  they  ar^  shaU  be  disposed  according  to  that 
Older  and  to  those  persons  as  I  have  formerly  directed  by  Mrriting  under  nw  nand  and 
seal,  which  said  writing  remainet^  in  the  hands  of  my  sister  Ellen  Ellis :  Item,  I  give 
and  bequeath  twenty  and  five  pairs  of  gloves,  and  as  many  mourning  ribands,  to  be 
dowsed  of  to  such  of  my  friends  as  I  have  appointed :  And  all  the  rest  of  my  goods 
ana  chattels,  debts,  and  credits  (my  debts,  tnese  legacies,  and  my  funeral  expenses 
being  first  paid  and  satisfied),  I  give  and  bequeath  unto  William  Hopkins  of  Soulbery 
aforesaid,  towu^  his  satisfaction  for  the  great  pains  and  care  he  and  his  wife  have 
taken  with  me  in  my  sickness :  [4d3]  and  I  do  make  the  said  William  Hopkins  my 
sole  executor  of  this  my  last  will  and  testament.' 

"And,  in  order  to  shew  that  the  said  Elizabeth  was  so  heir  of  the  testator  Thomas 
James  Selby,  and  so  descended  as  last  aforesaid,  a  witness  was  called  named  Morrice 
Williama,  who  produced  a  certain  document  as  follows : — 
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[4981  and  upon  which  document  was  the  following  indorsement — '  A  true  account  of 
my  ramily  and  origin.  Thomas  Lloyd,  Cwmgloyne.'  And  Uie  said  Morrioe  Wiltium 
did  further  depose  and  prove  that  he  ^ros  related  in  blood  and  kin  to  the  Cunily  oS 
the  Lloyds  of  Cwmgloyne,  and  that  the  Lloyds  of  Cwmgloyne  were  oonnectod  in 
blood  with  the  Lloyds  of  Treviggin,  being  the  family  of  the  Lloyds  mentioned  in  the 
count  of  the  said  demandant ;  and  that,  fifty  years  ago,  a  certain  estate  called  the 
Cwmgloyne  estate  came  to  him  the  said  Morrice  Williams  by  devise  from  his  kinsmsn 
one  Thomas  Lloyd  of  Cwmgloyne,  the  proprietor  thereof,  being  of  the  said  family  d 
the  Lloyds  of  Cwmglopie ;  and  that  together  with  the  said  estate  he  the  said  Hwrioe 
Williams  then  oame  into  possession  of  the  family  pictures  and  papers;  and  that, 
nearly  fifty  years  ago,  and  after  the  death  of  the  said  Thomas  Lloyd,  he  the  said 
Morrice  Williams  found  the  said  document  among  the  said  papers  in  a  drawer  in  the 
mansion-house  of  Cwmgloyne,  with  other  papers  relating  to  the  said  funily  of  the 
Lloyds.  And  he  the  said  Morrice  Williams  did  further  depose  and  prove  that  he  was 
well  aci|uainted  with  the  hand-writing  of  tbe  said  Thomas  Lloyd,  naving  oftm  seoi 
him  write ;  and  that  part  of  the  indorsement  upon  the  said  document,  to  wit  the 
words  '  A  true  account  of  my  family  and  origin,  Thomas  Lloyd,  Cwmgloyne,*  was  in 
the  hand-writing  of  the  said  Thomas  Lloyd ;  and  that  the  said  indorsement  was 
written  on  the  said  document  when  he  so  found  the  same  as  aforesaid. 

"  And  the  said  counsel  for  the  said  Elizabeth  Davies  did  then  call  another  witness 
named  William  Courthope,  who,  being  duly  sworn,  did  depose  and  prove  that  he  had 
been  accustomed  to  examine  antient  writings  and  documents  for  many  years,  and  that 
he  believed  the  writine  of  the  signature  of  William  Lloyd  to  the  said  will  bo  (vodoced 
and  proved  as  aforesaid,  was  and  had  [499]  been  written  by  tJhe  SMne  p«aon  who  had 
written  the  signature  William  Lloyd  to  the  bottom  of  the  said  document  so  prod  need 
^  the  said  Morrice  Williams  as  foresaid:  whereupon  tiie  counsel  for  the  said 
Mizabeth  Davies  did  then  propose  and  offer  to  put  in  evidence  the  said  document 

"  Whereupon  the  said  coimsel  for  the  said  William  Selby  Lowndes  interposed,  and 
insisted  that  the  said  last-mentioned  evidence  so  offered  to  he  given  was  not  good  or 
admissible  in  law : 

"  And  the  said  chief  justice  and  his  companions  thereupon  held,  «id  affirmed  to 
the  said  grand  assise,  that  the  said  document  was  not  admissible  in  evidence. 

"  Whereu^n  the  said  counsel  for  the  said  Elizabeth  Davies  tendered  and  inasted 
that,  if  the  said  document  was  not  admissible  in  all  its  parts,  yet,  at  all  events,  that 
portion  of  the  said  document  which  be^n  with  and  followed  the  statement  of  Ute 
'GoUtterale,  Section  I,'  was  admissible  in  evidence,  and  ought  to  be  read,  for  the 
purpose  of  shewing  so  much  of  the  pedigree  t^at  followed.  But  the  said  counsel  fnr 
tiie  said  William  Selby  Lowndes  objected  and  iiuisted  that  the  said  portion  (rf  the 
said  document  was  not  by  law  receivable  in  evidence.  Whoreupcm  the  said  chkf 
justice  and  his  companions  held,  and  affirmed  to  the  said  grand  assise,  tiiat  the  said 
portion  of  the  said  document  was  not  admissible  in  evidence  for  the  purpose  last  afore- 
said. Whereupon  the  said  counsel  for  the  said  Elizabeth  Davies  then  tendered  and 
insisted  that  at  least  that  portion  of  the  said  document  which  stated  James  Lloyd  te 
be  the  grandfather  of  the  said  William  Lloyd,  was  admissible  in  evidence,  and  oaglit 
to  be  read,  for  that  purpose.  But  the  said  counsel  for  the  said  William  Selby 
Lowndes  objected  and  insisted  that  the  said  last^mentioned  portion  of  the  said  docu- 
ment was  not  by  law  receivable  in  evidence :  whereupon  the  said  chief  justice  and  hU 
companions  held,  and  affirmed  [600]  to  the  said  ^rand  assise,  that  die  said  last- 
mentioned  portion  of  the  said  document  was  not  adnussible  in  evidmce  for  the  purpose 
last  aforesaid. 

"  Whereupon  the  said  counsel  for  tiie  said  Elizabeth  Davies  then  tmdered  aod 

insisted  that  at  least  that  portion  of  the  said  document  which  shewed  who  was  the 
father  of  the  said  William  Lloyd  was  admissible  in  evidence  and  ought  to  be  read  for 
that  puroose.  But  the  said  counsel  for  the  said  William  Selby  Lowndes  insisted  tJut 
the  said  last-mentioned  part  of  the  said  document  was  not  by  law  receivable  in 
evidence :  and  thereupon  the  said  counsel  for  the  said  William  Selby  Lowndes,  id 
answer  to  a  question  from  the  said  chief  justice,  said  that  he  admitted  that  tiie  said 
William  Lloyd  was  the  son  and  heir  of  Evan  Lloyd,  as  in  the  said  demandant's  oooBt 
mentioned ;  but  that,  though  he  admitted  the  fact,  he  objected  to  the  evidence,  and 
the  whole  of  the  document  in  question.  Whereupon  the  said  chief  justice  and  iat 
oompuiionfl  held,  and  affirmed  to  the  said  grand  assise,  that  Uie  said  last^nentioDed 
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portka  oC  the  said  doeument  was  not  admusible  in  evidence  for  the  purpose  last 
aforesaid. 

"  Whereupon  the  aaid  counsel  for  the  said  Elisabeth  Davies  then  tendered  and 
inaisted  that  at  least  that  portion  of  the  said  document  which  shewed  who  were  the 
paternal  uncles  of  the  said  William  Lloyd,  uid  their  order  in  seniority,  and  also  that 
pwtaon  of  the  said  document  which  shewed  who  were  the  first  cousins  of  the  raid 
William  Lloyd,  were,  and  each  of  them  was,  admisaible  in  evidence,  and  ou^ht  to  be 
read  for  those  purposes  respectively,  ^t  the  said  counsel  for  the  said  William  Selby 
Lowndes  objected  and  insisted  that  the  said  last-mentioned  portions  of  the  said 
doooment  were  not,  nor  was  either  of  them,  by  law  receivable  in  evidence.  Where- 
Bwn  the  said  chief  justice  and  his  companions  held,  and  affirmed  to  the  grwd  assise^ 
that  the  said  last-mentioned  portions  of  the  said  document  were  not,  nor  [601]  was 
either  of  them,  admissible  in  evidence  for  the  purposes  Lut  aforesaid  r6q>eotively. 

"  Whereupon  the  said  counsel  for  the  said  Elizabeth  Davies  tiien  tendered  and 
inaated  that  that  portion  of  the  said  document  which  shewed  that  the  said  William 
Uoyd's  paternal  uncle  John  died  a  bachelor,  and  also  that  the  portion  of  the  said 
document  which  shewed  who  were  the  children  of  the  said  William  Lloyd's  third 
ancle,  George,  were,  and  each  of  them,  was  admissible  in  evidence,  and  ou^ht  to  be 
read  for  those  purposes  respectively.  But  the  said  counsel  for  the  said  William  Selby 
Lowndes  objected  and  insisted  that  the  said  last-mentioned  portions  of  the  said  docu- 
ment were  not,  nor  was  either  of  them,  by  law  receivable  in  evidence.  Whereupon 
Uie  said  chief  justice  and  his  companions  held,  and  affirmed  to  the  said  grand  assise^ 
tiist  the  said  last-mentioned  portions  of  the  said  document  were  not,  nor  was  either  of 
tiwm,  admissible  in  evidence  for  the  purpose  last  aforesaid. 

"Whereupon  the  said  counsel  for  the  said  Elizabeth  Davira  then  tendered  and 
insisted  that  so  much  of  the  said  document  as  shewed  that  Heniy  Lloyd,  clerk,  therein 
mMtioned,  had  a  sister  Ellen  Lloyd,  who  married  Manned  uke  Ellis,  was  admissible  in 
evidence,  and  ought  to  be  read,  for  the  purpose  of  connectang  the  said  portion  of  the 
said  document  with  the  statements  in  the  said  wills  of  Judith  Odell  and  Henry  Lloyd, 
theretofore  proved  and  put  in  evidence  as  aforesaid,  and  thereby  identifying  the 
faiaily  of  the  said  testator,  Henry  Lloyd,  with  the  family  of  the  ancestors  of  the  said 
Elizabeth  Davies.  But  the  counsel  for  the  said  William  Selby  Lowndes  objected  and 
insisted  that  the  said  last-mentioned  portion  of  the  said  document  was  not  by  law 
receivable  in  evidence,  and  that  no  part  of  the  said  document  ou^ht  to  be  received  or 
teoeivable  in  evidenca  Whereupon  the  said  chief  justaoe  and  his  oompanums  [603] 
hdd,  and  affirmed  to  tdie  grand  assise,  that  t^e  said  last-mentioned  portion  m  t^e 
said  docoment  was  not  admissible  in  evidence  for  the  purpose  last  aforesaid ;  and 
further  held,  and  affirmed  to  the  grand  asaue,  that  no  part  or  portion  of  the  said 
document  could  by  law  be  admitted  or  received  in  evidence  upon  the  trial  of  the  last- 
mentioned  recognition  (sic),  and  refused  to  allow  the  same,  or  any  part  or  portion 
thereof  whatever,  to  be  proved  or  shewn  or  received  or  read  in  evidence. 

"  Whereupon  the  said  counsel  for  the  said  Elizabeth  Davies  made  their  exceptions 
to  this  opinion,  and  to  the  said  several  holdings,  affirmances,  and  decisionB  of  the  said 
chief  justice  and  his  companions  in  respect  of  the  said  document  and  the  inadmissi- 
bility  as  evidence  of  it  and  the  several  portions  of  it  respeotiTely  as  aforesaid  on  the 
oocaaion  ^oresud. 

"And  the  said  counsel  for  the  stud  William  Selby  Lowndes  did  on  the  said  trial 
ionst  before  the  said  diief  jnstiee  and  his  companions  ihalb  the  said  fine  so  levied 
wu  a  bar  to  the  claim  of  the  said  demandant  But  to  this  the  counsel  for  tlie  said 
Elizabeth  Davies  did  insist  in  answer  before  the  said  chief  justice  and  his  companions, 
that  the  said  fine  so  levied  by  the  said  William  Lowndes  was  of  no  effect,  because  at 
the  time  of  levying  thereof  the  said  William  Lowndes  had  no  sufficient  estate  in  the 
premises  in  respect  of  which  the  said  fine  was  levied.  But  the  said  chief  jiutice  did 
thereupon  declare  to  the  said  grand  assise,  the  opinion  of  himself  and  his  said  com- 
puiions,  that,  if  they  the  said  grand  assise  were  satisfied,  that,  at  t^e  time  the  said 
one  was  levied,  the  said  William  Lowndes  ww  in  possession  of  the  estate,  having 
entered  upon  it  and  claimed  the  dominion  of  it,  and  exercising  the  right  to  it  as  his 
own,  he  had  such  an  estate  as  would  make  the  fine  levied  by  him  a  fine  available  at 
lew ;  and,  in  that  case,  that  the  said  fine  was  a  vtdid  answer  to  the  demandant's  daim ; 
ttid  that  thdr  recognitaon  (sic)  in  such  case  ought  to  be  [603]  for  t^e  tenuity  what- 
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ever  their  opinion  might  be  as  to  the  demuidant's  pedigree ;  and  with  t^iat  dedtntka 
and  direction  did  leave  the  question  of  recognition  (sic)  to  Uie  said  grand  as8ia& 

'Whereupon  the  said  counsel  for  the  raid  Elizabe^  Davies,  upm  tiie  said  chief 
justice  declaring  the  said  last-mentioDed  opinion  of  himself  and  his  companions  to  the 
said  grand  assise,  did  then  and  there,  before  the  finding  of  the  verdict  of  the  said 
grand  assise,  on  behalf  of  the  said  Elizabeth  Davies,  except  to  the  aforesaid  opinion  of 
the  said  chief  justice  and  his  compwions ;  and  did  insist,  among  other  tliingB,  tfait, 
as  the  said  William  Lowndes  claimed  through  the  will  of  the  said  testator,  his  posses- 
sion  of  the  said  premises  in  the  said  count  mentioned,  could  not  be  a  diueisin  of,  or 
adverse  to  the  claim  of,  any  person  claiming  through  the  said  testator,  or  claiming 
under  his  said  will ;  and  that  the  possession  of  the  said  William  Lowndes  must  be 
referred  to  the  terms  of  the  said  wiU. 

"  And,  inasmuch  as  the  said  several  exceptions  and  matters  do  not  anwar  hy  the 
record  of  the  verduit  of  tiie  said  grand  assise,  the  said  coansd  tar  iha  sud  Etisabefli 
Davies  did,  before  the  finding  of  uie  said  verdict,  propose  their  said  sevnal  exceptaom 
to  the  said  several  opinions  of  the  sud  chief  justice  and  his  said  companions,  and 
requested  them  to  put  their  seals  to  this  bill  of  exceptions,  containing  the  said  seven! 
matters  respecting  the  trial  of  the  said  last-mentioned  assise  (sic)  as  aforesaid,  aoccn-dios 
to  the  form  of  the  statute  in  such  case  made  and  provided :  and  thereupon  the  said 
chief  justice  and  his  said  companions,  at  the  request  of  the  said  counsel  for  the  said 
Elizabeth  Davies,  did  put  their  seals  to  this  biU  of  ea^eptions,  pursuant  to  die 
statute,  this  28th  of  November  1S38.  <*N.  C.  Tindal. 

"J.  B.  BosANQUvr. 

"Thomas  CoLncAH." 

[604]  The  assignment  of  errors  was  as  follows : — "  Afterwards,  Ac.,  comes  the 
saia  Elisabeth  Davies,  by  D.  Davis,  her  attorney,  and  says,  that,  in  the  raec»d  and 
proceedings  thereof,  and  also  in  the  matters  recited  and  mentioned  in  tiie  said  hut- 
mentioned  bill  of  exceptions,  and  also  in  the  giving  of  the  judgment  last  aforesaid, 
there  is  manifest  error,  in  this— that  the  said  chief  justice  and  his  said  companions 
held  and  affirmed  on  the  trial  of  the  said  assise  (sic),  as  in  the  last-mentioned  bill  of 
exceptions  is  recited  and  mentioned,  that  the  said  evidence  of  the  said  decree  so  <^ered 
to  be  given  by  the  said  counsel  for  the  said  William  Selby  Lowndes  as  in  iJie  said 
last-mentioned  bill  of  exceptions  is  mentioned,  was  good  and  admissible  in  law,  sud 
allowed  the  said  decree  to  be  given  in  evidence  and  proved  by  the  said  counsel  for  the 
said  William  Selby  Lowndes :  whereas,  by  the  law  of  the  land,  the  said  decree  oo^t 
not  to  have  been  given  in  evidence  or  proved,  but  was  wholly  inadmissible  in  evidenoe 
on  the  stud  trial  of  said  assise  (sic).  Aiid  also  that  there  is  error  in  this— that 
the  sud  chief  justice  and  his  said  companions  held  and  aflSrmed  on  the  saad  trial  of  dw 
said  assise  (sic),  as  in  the  said  last-men^oned  bill  of  exceptions  is  recited  and  mentiraed, 
that  the  said  fine  was  good  evidence  and  admissible  in  law  on  the  trial  of  the  said 
assise  (sic)  upon  the  mere  mise,  although  the  said  fine  was  not  specially  pleaded  in  bar 
to  the  said  count,  and  allowed  the  said  fine  to  be  given  in  evidence  and  proved  by  tbs 
said  counsel  for  the  said  William  Selby  Lowndes :  whereas  by  the  law  of  the  bud 
the  said  fine  ought  not  to  have  been  so  given  in  evidenoe  or  proved  upon  the  mm 
mise  without  bem^  specially  pleaded,  but  was  wholly  inadmissible  in  evidence  on  the 
said  trial  of  the  said  assise.  And  also  there  is  error  in  this  —that  the  said  chief  jostice 
and  liis  companions  held  and  affirmed,  on  the  said  trial  of  the  said  assise  (sic),  as  in 
the  last-mentioned  bill  of  exceptions  is  recited  and  mentioned,  that  [606]  the  sud 
document  produced  by  t^e  said  witness  called  Morrice  WUliams  was  not  admissible  in 
evidence,  and  also  held  and  affirmed  on  the  said  tri^  of  l^e  said  assise  (sic),  as  in  the 
last-mentioned^  lull  of  exceptions  is  recited  and  mentioned,  that  that  portion  of  the 
said  last-mentioned  document  which  hegm  with  and  followed  the  statement  of  the 
*  Colaterale,  sect.  I.,'  was  not  admissible  in  evidence  for  the  purpose  of  shewing  so  modi 
of  the  pedigree  as  followed  ;  and  also  held  and  affirmed,  as  in  the  said  last-mentioned 
bill  of  exceptions  is  recited  and  mentioned,  that  that  portion  of  the  said  Iast-menti<»Md 
document  which  stated  James  Lloyd  to  be  the  grandfather  of  the  said  William  Lloyd, 
was  not  admissible  in  evidence ;  and  also  held  and  affirmed,  as  in  the  said  last-meo- 
tioned  bill  of  exceptions  is  recited  and  mentioned,  that  the  portion  of  the  said  last- 
mentioned  document  which  shewed  who  was  the  father  of  the  said  William  Lloyd  me 
not  admissible  in  evidence  for  that  purpose;  and  also  held  and  afl&rmed,  as  io  the 
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Baid  last-mentioDed  bill  of  exceptious  is  recited  and  specified,  that  that  portioii  of  the 
said  last-mentioned  document  which  shewed  who  were  the  paternal  uncfea  of  the  said 
William  Lloyd,  and  their  order  in  seniority,  was  not  admissible  in  evidence  for  that 
parpose ;  and  also  held  and  affirmed,  as  in  the  said  last-mentioned  bill  of  exceptions 
IB  recited  and  specified,  that  that  portion  of  the  said  last-mentioned  document  which 
shewed  who  were  the  first  cousins  of  the  stud  William  Lloyd,  was  not  receivable  in 
eridaice  for  that  purpose ;  and  also  held  and  affirmed,  as  in  the  said  last-mentioned 
biU  of  exceptions  is  recited  and  mentioned,  that  that  portion  of  ihe  said  last-mentioned 
dooDment  which  shewed  tiiat  tiie  said  William  Lloyd's  paternal  uncle  John  died  a 
bibhelor,  was  not  admiarible  in  evidence  for  that  purpose ;  and  also  held  and  affirmed, 
u  in  tiie  said  last-mentioned  bill  of  exoepti<His  is  recited  and  mentioned,  that  that 
portion  of  the  said  last-mentioned  document  which  shewed  [606]  who  were  the 
children  of  the  said  William  Lloyd's  third  uncle,  George,  was  not  admissible  in 
evidence  for  that  purpose ;  and  also  held  and  affirmed,  as  in  the  said  last-mentioned 
IhII  of  exceptions  is  recited  and  mentioned,  that  that  portion  of  the  said  last-mentioned 
document  which  shewed  that  Henry  Lloyd,  clerk,  therein  mentioned,  had  a  sister  Ellen 
Lloyd,  who  married  Marmaduke  Elba,  was  not  admissible  in  evidence  for  the  purpose 
of  comecting  the  said  portion  of  the  said  last-mentioned  document  with  the  statement 
in  d»  said  wills  of  Judith  Odell  and  William  Lloyd,  theretofore  proved  and  put  in 
endence  as  in  tiie  said  last-maitioned  bill  of  exceptions  is  mentioned,  and  of  thereby 
identif^g  the  family  of  the  said  testator  Henry  Lloyd  with  the  &mily  ancestors  of 
&  said  Miiabeth  levies ;  and  also  held  and  affirmed  ih&t  no  part  or  portion  of  the 
said  last-mentioned  document  could  by  law  be  admitted  or  received  in  evidence  upon 
the  trial  of  the  said  last-mentioned  recognition,  and  refused  to  allow  the  same  or  any 
part  or  portion  thereof  to  be  proved  or  shewn  or  received  or  read  in  evidence,  as  in 
the  said  last-mentioned  bill  of  exceptions  is  respectively  recited  and  mentioned  :  whereas, 
by  the  law  of  the  land,  the  said  last-mentioned  document,  and  the  said  several  parts 
sod  portions  thereof,  were  admissible  in  evidence,  and  ought  to  have  been  allowed 
to  have  been  proved  and  shewn  and  received  and  read  in  evidence  upon  the  trial  of 
tlie  said  recognition  (sic).  And  also  there  is  error  in  this — that  the  said  chief  justice 
did,  as  in  the  stud  last-mentioned  bill  of  exceptions  is  recited  and  mentioned,  declare 
to  the  grand  assise  tiie  opinion  of  himself  and  his  said  companions,  that,  if  they  the 
aid  gruid  asBiBe  were  satisfied,  thaii,  at  the  time  the  said  fine  was  levied,  the  said 
Willuuu  Lowndes  was  in  possession  of  ^e  said  estate,  having  entered  upon  it  and 
dahoed  the  domini<m  of  it,  and  exercising  the  right  to  it  as  his  own,  he  had  such  an 
«tate  as  would  make  the  fine  levied  by  him  a  fine  [507^  available  at  law ;  and,  in 
that  case,  that  the  said  fine  was  a  valid  answer  to  the  said  demandant's  clii^ ;  and 
that  their  recognition  (sic)  in  such  case  ought  to  be  for  the  tenant,  whatever  their 
(^onion  might  be  as  to  the  demandant's  pedigree ;  and  with  that  direction  and  declara- 
tion, did  leave  the  question  of  recognition  (sic)  to  the  said  grand  assise ;  whereas,  by 
the  law  of  the  land,  even  if  at  the  time  the  said  fine  was  levied  the  said  William 
Lowndes  was  in  possession  of  the  estate,  having  entered  upon  it,  and  claimed  the 
dominion  of  it,  and  ezerciBing  the  right  to  it  as  nis  own,  he  had  not  such  an  estate 
under  aU  the  circumstances  vraved  upon  the  said  last-mentioned  ixial  as  would  make 

fine  levied  by  faW  avauable  at  hw,  and  t^e  fine  was  not  a  yalid  answer  to  the 
demandant's  daim,"  &&  &c.(a)^ 

The  case  was  atgned  on  Monday  the  14fit  of  Februaiy  1842,  before  Lord  Den- 
nuD  C.  J.,  Parke  B.,  Alderson  E,  Patteson  J.,  Williama  J.,  Quniey  R,  and  Bolfd  B. ; 
ttd  again  on  Tuesday  the  16th. 

The  wgument  was  resumed  on  Tuesday  the  29th  of  November  1842,  before  Lord 
Denman  Cf  J.,  Lord  Abinger  C.  B.,  Parke  B.,  Alderson  B.,  Williams  J.,  and  Bolfe  B. 

Sir  W.  W.  Follett  SolicitoivGeneral  (with  whom  was  E.  V.  Williams)  for  the 
I^sintifr  in  error.  This  bill  of  exceptions  raises  four  distinct  questions  for  the  con- 
sideration of  the  court ;  first,  whether  the  decree  of  the  court  oi  Chancery  of  the 
25th  of  March  1783,  was  admissible  in  evidence,  having  been  pronounced  in  a  suit 
^Ktween  stnui^ers ;  2dly,  whether  the  fine  levied  by  William  Lowndes  was  admissible 
O)  the  mise  joined  on  wa  mere  right,  or  should  have  been  specially  pleaded ;  [608] 
3dly(a)>,  whetiier  the  ruUng  ctf  tbe  court  (rf  Gcmunon  Pleas  was  oorreiBtt — ^that  ^,  at 


(ay  See  M  V.  of  St.  DamPs,  Cro.  Gar.  341. 
(a)s  This  is  the  fourtii  error  amffkodf  supra}  606. 
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the  tiine  of  levying  ^e  fine,  William  Lowndes  was  in  possession  of  tiie  esUto,  haviiif 
entered  upon,  and  claimed  dominion  over  it,  and  ezerdsing  the  right  to  it  as  his  own, 
then  he  had  suoh  an  estate  of  freehold  as  would  make  the  fine  operate  as  a  bar ;  and, 

4tfaly  (b),  whether  the  pedigree,  offered  in  evidence  on  the  part  of  the  demandant,  tu 
not  improperly  rejected.  If  any  one  of  these  points  be  decided  in  favour  of  the 
demandant,  she  will  be  entitled  to  a  venire  de  novo. 

With  respect  to  the  last  question,  the  pedigree  was  proved  to  be  signed  by  Wilham 
Lloyd,  No.  8  in  the  demandant's  pedigree  (supra,  490).  The  pedigree  to  which  William 
Lloyd's  signature  is  attached,  is  stated  to  be  "Collected  from  parish  registers,  wills, 
monumental  insoriptions,  family  records,  and  history.  This  aooonnt  is  now  presented, 
as  correct,  and  as  confirming  of  the  tradition  handed  down  from  one  generation  to 
another,  to  Hiomas  Lloyd  Esq.  of  Cwmgloyne,  this  4th  day  of  July,  anno  JDom  1733^ 
by  his  loving  kinsnum,  sincere  friend,  and  very  devoted  servant,  William  Lloyd."  In 
adchlaon  to  the  part  tnunng  the  descent  of  the  funily  from  t^e  princes  of  Wales^  die 
pedigree  comprises  the  father,  uncles,  cousins,  and  fA^er  relations  of  William  Lkyd, 
who  were  living  in  his  own  lime,  and  whose  relationship  was  a  matter  within  his  own 
knowledge.  It  appeared  that  William  Lloyd  was  connected  in  blood  with  ThtHuat 
Lloyd  of  Cwmgloyne,  who  was  connected  with  the  Lloyds  of  Trev^gin,  and  the 
document  bears  the  following  indorsement,  in  the  hand-writing  of  Thomas  Lloyd. 
"A  true  account  of  my  family  and  origin.  Thomas  Lloyd,  Cwmgloyne."  The 
pedigree,  therefore,  [609]  is  authenticated  by  two  members  of  the  family,  so  for  at 
relates  to  those  particulars  which  are  within  their  knowledge.  The  document  being 
preserved  among  the  papers  belonging  to  the  family  of  the  Lloyds,  came  into  the 
possession  of  Mr.  Morrice  Williams,  the  witness,  by  whom  it  was  jHwluoed,  and  nha 
was  the  nephew  of  Thomas  Llo^,  and  succeeded  to  his  estata  It  is  submitted  the 
document  was  dearly  evidence,  so  far  as  regards  those  portions  ai  it  which  related  to 
fects  within  the  personal  knowledge  of  the  two  parties  by  whom  it  was  aatbentioated. 
Most  of  the  cases  on  t^ia  subject  are  collected  in  Phill.  on  Ev.  voL  i.  pp.  211-336 
(9tb  ed.).  Speaking  of  the  qualifications  with  which  hearsay  evidence  in  matters  of 
pedigree,  ia  receivable,  Mr.  Phillipps  observes  (p.  228),  "As  to  the  qualifications,  it  ii 
obvious,  that  the  value  of  these  declarations,  as  indeed  of  all  hearsay  evidence,  moat 
greatly  depend  on  the  knowledge  which  the  parties  making  such  declarations  poBsessed 
of  the  facts  spoken  to  by  him.  It  was  long  unsettled  whether  any  uid  what  kind  al 
connection  (from  which  knowled^  might  be  presumed)  must  have  subsisted  betwea 
the  party  making  the  declarataon,  and  those  to  whom  it  referred.  Formerly  there 
seems  to  have  been  no  limitation  to  any  particular  class  oi  persons ;  and  evidence  of 
the  reputation  of  the  eountry  or  nei^bourfaood,  and  of  general  taaditic|i,  as  to  the 
facts  descent  or  relationshi]^  was,  in  some  oases,  admitted.  Afterwards  it  waa 
thought  necessary,  that  the  hearsay  should  proceed  from  those  whose  connections  witk 
the  Lmily  afforded  them  peculiar  means  of  knowledge.  'The  doctrine  of  Loid 
Mansfield  (that  tradition  is  sufficient  evidence  in  point  of  pedigree,  Goodright  v.  Mou 
(Cowp.  594)),  must,'  said  Lonl  Eldon,  in  iVhaidocke  v.  Bahr  (13  Vee.  514),  '*  be  under 
stood  as  it  has  been  practised  and  acted  upon.  The  tradition  [610]  must  be  from 
persons  having  such  a  connection  with  the  family,  that  it  is  natural  and  likely,  from 
tiieir  domestic  habits  and  connections,  that  they  are  speaking  the  truUi,  and  dut  thwr 
eould  not  be  mistaken.  The  nature  of  this  connection  was,  however,  unddbed, 
tibough  it  does  not  appear  to  have  been  thought  requisite  that  the  declarant  shoold 
be  rdated  to  the  family  by  blood  or  affinity.  In  several  cases,  t^e  deelarariooa  of 
servants,  pfaysiciuiB,  and  intimate  friends  have  been  admitted  at  nisi  |»iu8,  ud  the 
practice  was  countenanced  by  obitar  dieta  of  Lord  Kenyon,  BuUer,  and  other  judgea 
Bnt  at  a  later  period,  Lord  Eidon  speaks  doubtfully  upon  the  point ;  and  afterwiid% 
in  the  case  of  Bm-  v.  Ward  (9  J.  B.  Moore,  188),  Abbott  C.  J.  received  the  declan- 
tions  of  servants  and  acquaintances,  subject  to  further  discussion,  expressing  st  the 
same  time  an  opinion  against  their  admissibility.  The  queetbn  remained  thai 
undecided  when  it  came  oefore  the  court  of  Common  Pleas  in  Jofmam  v.  ZainM 
(2  Bingh.  86,  9  J.  B.  Moore,  183),  upon  a  motion  for  a  new  trial  on  aooount  of  the 
rejection  of  the  declarations,  of  a  deceased  housekeeper,  that  a  certain  person  undv 
whom  the  plaintiff  claimed,  was  the  heir  of  her  master.  The  court  were  unaoniKMii 
in  thinking  the  evidence  fHToperly  rejected.   Best  C.  J.,  in  detivering  jodgnenti 

(6)  Third  errw  assigned. 
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obaemd,  that  the  admisaton  <d  hearsay  evidenoe  in  these  questiooB  must  be  subjected 
to  aome  limits ;  otherwise  great  unoertunty  must  ensue,  that  the  limitation  to  the 
dedanitions  of  relatives  or  members  of  Uie  family  connected  by  blood  or  affinity, 
afforded  a  certain  and  intelligible  rule ;  and  if  that  were  passed  it  might  be  necessary, 
on  erery  oocasion,  to  enter  into  a  long  and  almost  endless  inquiry  as  to  the  degree 
of  intimacy  or  confidence  which  subsisted  between  the  family  and  the  party  who 
had  made  the  declaration."  In  Doe  dem.  Jo/aum  v.  The  Earl  of  i'«ni-[611]-*«*t« 
(1 1  East,  504)  it  was  held,  tAiat  a  certain  paper  being  found  along  with  other  papers, 
relating  to  the  prii^e  concerns  of  the  person  last  seised,  after  his  death,  in  a  drawer 
in  his  house,  which  paper  purported  to  be  the  will  of  a  person  answering  the  descrip- 
tion of  his  gFaadfat^er,  made  in  1738,  but  which  was  found  oanoelled,  and  no  evidenoe 
was  given  of  its  havin|;  ever  been  acted  upon,  or  probate  of  it  taken  oat^  was  yet 
evidenoe  of  its  reoognitaon,  by  the  party  last  seised,  as  the  declaration  of  his  ancestor 
BonceminE  the  state  of  his  family,  so  as  to  let  in  the  contents  of  it  for  the  purpose  of 
shewing  that  that  ancestor  acknowledged  a  brother  of  the  name  of  Thomas  to  bia  older 
than  another  brother  of  the  name  of  William, — assuming  the  jury  to  be  satistied  of 
the  fact,  that  the  paper  so  found,  had  been  kept  there  by  the  person  last  seised  with 
a  knowledge  of  its  contents,  and  that  no  imposition  bad  been  practised.  That  is 
«  much  stronger  case  than  the  present  In  Viner's  Abr.  Evid.  [T.  b.  87],  pi.  5,  a  case 
is  cited  of  Zmuh  v.  Waters,  where  "  a  book  out  of  the  heralds  office,  was  allowed,  to 
prove  the  plaintiff  was  not  descended  from  one  William  Zouoh  of  Pilton,  as  also  an 
old  book  out  of  my  Lord  Oxford's  library,  mentioning  the  pedigree  of  William  Zouch 
of  Pikon,  which  was  signed  by  fainuK^."  f  Alderson  B.  There,  the  pedigree  was 
ngned  by  a  party  whose  declarations  would  have  been  evidence.]  So  here,  the 
doeument  is  authenticated  and  weserved  by  persons  whose  deoUrat»ons  Mrould  have 
been  evidence.  In  Mmcktm  v.  The  Attomey-GmeraX  (2  Russ.  &  M.  U7)  a  paper  in 
the  handwriting  of  K  found  in  his  repository  at  his  death,  purporting  to  give  a 
gSDealogical  account  of  his  family,  of  which  it  represented  C.  to  nave  been  a  member, 
wu  held  to  be  admissible  for  the  purpose  of  proving  the  relationship  of  C,  though 
never  made  public  in  B-'s  [612]  lifetime,  and  though  erroneous  in  various  particulars, 
and  professing  to  be  founded  chiefly  on  hearsMr.  In  SUmsy  v.  Wwle  (7  Himons,  596, 
affirmed  by  the  Lord  Chancellor,  1  Myl.  and  Cr.  338),  an  antient  mural  inscription, 

C'  ig  an  historical  account  of  a  family,  and  placed  in  a  chancel  which  had  t>een  used 
erly  as  the  burial-place  of  the  family,  and  was  part  of  the  church  belonging  to  the 
pwish  where  the  family  had  long  been  resident  proprietors,  was  hold  to  be  admissible 
evidence  on  a  question  of  wdigree,  for  the  purpose  of  proving  the  facts  whii^  were 
>t*ted  in  the  inscriptifm.  In  the  same  case  it  was  also  held,  that  although  the  inscHp- 
non  had  been  defaced  twenty-four  years  before,  its  contents  might  be  prove*l  by  copies 
nude  when  the  inscription  was  entire,  two  of  which  were  produced  from  the  custody 
^  the  Slaney  family.  The  evidence  was  said  to  be  admissible,  as  well  upon  the 
authority  of  the  cases  respecting  tombstones,  as  of  those  respecting  a  pedigree  hung 
op  in  a  family  mansion.  [Alderson  B.  Hupposo  a  man  puts  up  a  monument,  doclMing 
that  he  is  your  first  cousin,  what  redress  have  you  ?  Can  you  take  it  down  1  Parke  \i. 
The  ground  on  which  a  monument  is  aflmissible  is,  that  it  is  presumed  to  have  been 
put  up  by  a  member  of  the  family,  cogniztuit  of  the  facts,  and  not  rni  the  ground  of 
''Boc^ition  (6).]  Undoubtedly  a  great  portion  of  this  pedigree  was  not  within  the 
<^piler's  own  knowledge,  ot  that  of  his  father  or  grandiather ;  but  that  must  be  the 
oaK  with  all  pedigrees ;  iotf  every  perJigree  which  goes  hack  beyond  Uie  reach  of  living 
"'"■M^,  most  be  derived  from  parish  registers  or  other  similar  souroM.  The  compiler 
^onU  have  no  object  in  stating  that  he  had  such  and  such  relations ;  and  the  pedigree 
^  (leelaration,  made  ante  litem  motam,  as  to  the  c'jnner;tion  and  Mf^d  of  fsmifieii, 
Y  ^th  William  Lloyd  and  Thomas  [613]  Lloyd.  The  declaration  of  William  Lloyd, 
"••^  be  was  the  son  of  Evan  Lloyd,  would  clearly  have  lie«n  evidence  *ff  the  fact ;  the 
P^igree  was  tendered  to  prove  that,  but  was  rejectee].  Htt  likewise,  VVilliam  Lloyd's 
*^laration — that  he  had  an  uncle  named  John,  who  died  a  Im^fheUir,  awl  another  uncle 
*^^P^  George,  who  married  a  female  of  the  name  of  Kowlaml,  -  wMild  have  been 
^«nce;  but  the  pedigree,  althcHigh  offerd  to  prove  th««e  fat^,  was  r<;iccted.  It 
*a8  hirtiier  tendered  to  shew  that  Erasmus  LI'iya  was  the  mm  of  Oe^ifge  I.iloyd,  and 
''""a^uently,  was  the  first  cousin  of  William  Lloyd ;  but  it  was  rmee  more  rejected, 

(i)  StudingthCTrfore  on  the  same  groaod  as  entries  in  a  family  KMe. 
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Lastly,  it  was  offered  for  the  purpose  of  proving  the  marriage  of  Ellen  Lloyd,  the  ssater 
of  Henry  Lloyd  with  Marmaduke  Ellis,  and  was  finally  rejected.  It  is  difficult  to 
know  on  what  grounds  the  declarations  of  William  Lloyd,  made  to  his  reUb'tn, 
Thomas  Lloyd,  of  facts  concerning  the  family,  which  must  have  been  within  his  own 
knowledge,  are  to  be  held  not  admissible  in  evidence.  [Parke  B.  The  objecticn  ia, 
that  non  constat,  but  all  the  facts  were  taken  from  secondary  evidence  of  paridi 
registers,  wills,  and  monumental  inscriptions.]  When  a  person  is  speaking  oi  his 
own  immediate  relations,  it  is  to  be  presumed  that  he  is  speaking  oi  aa  own 
knowledge,  and  not  from  parish  registers.  [Alderaon  R  The  pedigree  is  stated  to 
have  beui  "  oollected  from  parish  registers,  &c.,  and  as  confirming  of  the  traditkn 
handed  down  from  one  generation  to  another ; "  it  is  therefore  deriTed  from  both 
sources.]  The  pedigree  states  Erasmus  Lloyd  to  be  living ;  so  that  the  fact  of  his 
relationship  must  be  stated  by  the  compiler  from  his  own  knowledge,  and  not  from 
the  other  sources  which  are  mentioned.  Thomas  Lloyd,  who  is  a  relation,  voadbes,  by 
his  indorsement,  for  the  correctness  of  the  account  [Alderson  K  Suppose  a  person 
to  say,  *'  There  is  a  certain  tradition  in  my  family,  and  I  have  looked  into  Imtoty, 
pariah  registers,  [514j  &c.,  and  I  am  satisfied  that  such  tradition  is  correct  Is  not 
that  the  same  in  effect  as  what  ia  stated  here  f\ 

Lord  Denman  C.  J.  We  all  think  that  this  point  is  so  important  that  it  had 
better  be  first  discussed. 

Sir  T.  Wilde  Serjt  (with  whom  were  Kelly  and  Gray)  for  the  defendant  in  error, 
Altiioujgh,  from  the  necessity  of  t^e  case,  hearsay  evidence  ia  admissible  in  qaestiont 
of  pedigree,  it  has  always  been  considered  that  such  evidence  ou|^t  to  be  reueived 
wiui  caution,  and  that  no  great  reliance  can  be  placed  upon  it:  and  here  the 
pedigree  is  of  that  character  that  the  court  will  not  feel  inclined  to  extend  the 
rule.  Selby,  the  testator,  died  in  1772,  and  a  contest  immediately  arose  as  to  wbo 
was  his  heir.  There  was  no  proof  that  this  document  was  in  existence  at  that  time. 
All  that  appeared  was,  that  it  was  found  in  1789,  about  seventeen  years  after  tbe 
testator's  death.  It  is  true  that  the  pedigree  bears  date  in  1733;  but  Williaa 
Lloyd's  signature  is  not  evidence  of  that  fact  All  that  his  signature  {vovee  is, 
that  tke  pedigree  was  made  before  his  death ;  but  when  that  took  place  does  not 
appew  in  the  bill  of  exceptions,  except  in  the  demandant's  pedigree,  which  is  not 
evidence.  No  case  has  been  cited  in  which  such  a  pedigree  as  the  present  has 
been  received.  It  should  be  the  natural  effusion  of  tiie  party's  own  mind.  If 
individuals  are  at  liberty  to  compile  a  pedigree  from  an^  souroee  they  please,  the 
result  will  be  to  create  a  new  head  of  evidence.  If  William  Lloyd  had  said  that 
a  third  party  had  told  him  that  such  and  such  persons  were  his  relations,  that  clearif 
would  not  have  been  evidence.  So,  if  William  Lloyd  had  stated  that  he  had  oollected 
the  pedigree  from  parish  registers,  &c.,  that  would  not  have  been  evidence,  which 
he,  when  alive,  could  have  l^n  allowed  to  give.  A  tradition  in  a  family  must  be 
[515]  handed  down  from  one  generation  to  another.  Here,  the  mode  of  preparing  the 
pedigree  by  William  Lloyd,  and  of  its  attestation  by  Thomas  Lloyd,  impeadies  rather 
than  gives  credit  to  it ;  for  it  shews  that  these  parties  were  anxious  to  get  it  up  for 
some  purpose  or  another.  It  was  admitted  that  Williun  Lloyd  was  the  son  of  Evan 
Lloyd ;  oonsequentiy  the  pedieree  was  not  required  to  establish  that  fact.  With  lespeek 
to  William  Lloyd's  uncles  and  cousins,  the  pedigree,  bo  &r  as  regards  tJiem,  stands  on 
the  same  footing  as  the  rest  of  its  contents ;  for  tiie  court  will  not  assume  thiat  WillisB 
Lloyd  was  personally  acquainted  with  tiiem.  If  tiie  soarces  from  which  the  pedigres 
is  stated  to  have  been  drawn,  are  not  legitimate  sources  of  information,  the  court  will 
not  speculate  upon  the  chance  of  some  portaona  of  the  document  being  derived  fron 
unobjectionable  sources.  What  evidence  is  there  to  shew  that  William  Lloyd  had  aor 
knowledge  of  the  collateral  members  of  his  family,  who  were  contemp(H«neoQS  wini 
himself  1  The  whole  pedigree  bein^  stated  to  have  been  derived  from  certain  specified 
sources,  the  court  cannot  presume,  in  contradiction  to  ike  declaration  of  William  Llojd, 
that  any  part  of  it  had  its  existence  in  his  own  personal  knowledge.  The  case  of 
Doe  d.  Johiison  v.  The  Earl  of  Fembrt^  (11  East,  504)  is  not  applical^ ;  for  ther^  die 
statement  of  Richard  Johnson,  in  his  will,  that  his  brother  Thomas  was  older  than  hit 
brother  William,  was  not  the  leas  admissible  as  a  declaration,  by  reason  <d  the  wiH 
being  afterwards  cancelled.  The  Huntingdon  Peerage  case  {11  PhiU.  £v.  2J^ft»  9th  ed.) 
does  not  touch  any  of  the  o^ections  which  apply  to  the  present  case.  With  reqieet 
to  the  case  in  Yiner's  Abr.  [T.  b.  87],  pL  5  (12  Yin.  244),  it  does  not  ^pear  from  wbt 
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sources  the  pedigree  was  compiled,  or  how  [61^  far  it  went  back ;  and  the  whole 
mi^t  be  framed  from  strictly  le^tiniate  souraea.  In  Moncktoti  t.  The  AUome^Genaral 
(2  ram  &  M.  147)  the  portaon  of  the  pedigree  which  the  party  stated  he  had  heard 
from  members  of  his  family,  was  clearly  admissible ;  but  it  may  be  doubted  whether 
iomefrf  the  positions  laid  down  in  liie  judgment  can  be  BUjqwrted;  and,  after  all, 
Aere  is  nothiog  in  that  judgment  which  warrants  the  admission  of  diis  pedigree. 
^aaey  v.  Wade  (7  Simms,  595)  rests  on  general  principles,  and  is  a  mere  instance  oi 
the  admisedoQ  of  secondary  evidence  of  a  monimient&l  insctiption  which  had  ceased  to 
exist.  [Parke  B.  The  objection  here  is,  that  it  is  giving  evidence  of  the  contents  of 
parish  registers  which  might  have  been  produced.}  If  individuals  may  frame  such 
documents  as  the  present,  and  they  are  held  to  be  evidence,  most  serious  consequences 
will  ensue.  fParke  B.  What  do  you  say  to  the  reoo^ition  of  the  pedigree  by 
Thomas  Lloyd,  who  was  shewn  to  be  connected  in  blood  with  the  other  Lloyds  1]  All 
Uiat  Thomas  Lloyd  appeara  to  have  done,  was  to  express  his  belief  that  the  stat(uu«iti 
made  b^  William  Lloyd  were  true.  There  is  nothing  to  shew  that  he  meant  to 
nthentooate  the  pedigree  from  his  own  knowledge.  [Parke  B.  Is  not  tJiat  rather  an 
sfpunent  as  to  the  weight  of  the  evidence  1]  A  decisive  objection  is,  that  the  document 
was  not  shewn  to  be  in  existence  until  post  litem  motam.  [Sir  W.  FoUett.  No  such 
objection  was  takMi  at  the  trial.  Parke  B.  If  we  find  that  the  evidence  tendered 
was  inadmissible  on  any  ground,  we  must  affirm  the  judgment  It  would  have  been 
different  if  it  had  appeu^  on  the  bill  of  exceptions  that  the  dooimient  had  been 
rejected  on  a  specific  ground,  which  we  considered  to  be  insufficient]  There  is  no 
di^  to  the  signature  of  Thomas  Lloyd ;  and  the  docu-[617]-ment  was  not  discovered 
ontil  1789.  Shortly  after  the  testator's  death,  in  1772,  disputes  arose  as  to  who  was 
the  heir,  and  two  claimants  appeared  to  the  property,  and  two  ejeotinents  were  brought 
in  1780  and  1731  (a).  In  Qxaa  to  establish  the  inadmissibility  of  dechirations  made 
post  litem  motam,  it  is  not  necessary  to  shew  that  the  party  making  them  was  aware 
diat  a  contaroveisy  had  arisen  cm  the  subject  fAlderaon  R  I  ruled  that  point  in  the 
otse  of  an  issue  out  of  Chancery,  tried  at  Stafibra  in  WaVar  v.  The  CovmieK  of  Beatuhamp 
(6  &  &  P.  562),  and  my  ruling  was  upheld  by  Lord  Cottonham  C]  The  onus  lies  on 
the  party  relying  on  the  declaration  to  shew  that  it  was  made  ante  litem  motam. 
[Alderson  B.  It  does  not  appear  that  the  Thomas  Lloyd  to  whom  the  pedigree  was 
seat,  was  the  Thomas  Lloyd  who  made  the  indorsement  The  latter  may  have  been 
made  by  the  son  of  that  Thcnnas  Uojrd,  who  is  described  in  the  pedigree  to  be  an 
inf fmt,  and  th^  living.^ 

Sir  W.  W.  FoUett^  in  refdy.  There  was  no  lis  mota  until  tiie  bringing  of  this  writ 
of  r^ht ;  neither  was  any  point  of  this  nature  made  at  the  trial ;  nor  does  any  thing 
of  f£e  kind  appeu-  on  ue  IhU  of  exceptions,  to  which  alone  the  court  can  look. 
Hoe  d.  Fox  V.  Moffston  (8  A.  &  E.  14).  The  two  actions  of  ejectment  which  have  been 
referred  to,  were  brought  by  different  parties  daiming  under  different  titles.  [Parke  B. 
Does  not  Mr.  Selbys  will  give  rise  to  a  lis  mota  as  to  who  was  his  heir  1]  A  devise  to 
the  hdr  of  the  testator  does  not  necessarily  give  rise  to  a  controversy.  [Kolfe  B.  The 
bill  of  exceptions  states  that  bills  and  answers  in  Chancery  were  given  in  evidence, 
"from  which  bills  and  answers,  or  some  of  them,  it  appeared  that  the  said  Rachael 
Med-[S18}-craft^  &c.  &c  severally  and  respectively  cUumed  to  be  the  heir,  or  heirs,  at 
taw  of  the  testator  Thomas  James  Selby,  and,  as  suoh,  to  be  entitled  to  all  the  said 
testator's  manors  and  real  estates  so  devised  by  his  said  will  to  his  right  and  lawful 
bdr-ot-law."]  The  bills  and  answers  were  put  in  to  lay  the  foundation  for  producing 
^  decree;  but  the  latter  was  objected  ixt,  and  was  only  admitted  to  shew  the 
^I>vaoter  in  which  William  Lowndes  took  possession  of  the  estate,  and,  therefore, 
cunot  be  used  for  any  other  purpose.  There  is  consequently  no  evidence  of  sny 
onitention  at  all  before  the  oourt  But  even  if  there  b^  it  is  a  oontiroversy  of  a 
°i%eDt  kind,  and  between  different  parties,  which  did  not  and  could  not  render  tiie 
P^^gree  of  the  Lloyds  of  any  importance,  as  the  claimants  were  in  no  way  connected 
T'ith  them.  Prim&  facie,  any  declaration  made  by  a  member  of  the  ffunily  is  admissible 
^  matters  of  pedigree.  The  objection  that  it  was  made  post  litem  motam,  must  be 
proved  by  the  party  opposing  the  reception  of  the  evidence,  on  whom  the  onus  lies  of 
?^Iishing  the  fact  The  party  tendering  the  declaration  cannot  prove  a  negative. 
[Pftrke  B.  The  doctrine  of  lis  mota  is  obscure,  and  has  only  been  introduced  since  The 

(a)  See  the  reports  of  these  ejectments,  1  New  Cases,  620,  622,  2  Scott,  79,  60. 
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Berhdey  Peerage  case  (4  Civmpb.  401).]  There,  the  declu«taoD,  as  to  which  the  qnesti'on 
arose,  was  a  deposition  as  to  the  very  point  in  controversy.  Here,  on  the  cootnuy, 
it  was  utterly  iinimporbuit  at  the  time  of  the  former  contentions,  that  Erasmus  Lloyd 
was  the  cousin  of  Thomas  Lloyd.  According  to  the  opinion  expressed  by  Lord  Brougfaioi 
in  Fran^tten  v.  Ths  AUomey-Qmeral  (2  ^^tss.  &  M.  147),  the  question  whether  the 
declaration  is  made  ante  litem  motam,  must  depend  upon  the  circumstances  of  each 
particular  case.  [Alderson  B.  A  de<^ration  is  often  rejected,  not  because  fraud  is 
actually  detected,  but  because  it  would  [619]  be  dangerous  to  receive  it]  In  the 
absence  of  evidence  to  the  conlxa^,  the  court  wiU  presume  that  tiiis  pedigree  was 
drawn  up  in  1733.  There  is  no  evidence  that  William  Lloyd  was  living  at  t£e  death 
fA  Mr.  Selby  in  1772.  All  documents  are  prim&  facie  presumed  to  have  been  made  at 
the  time  they  bear  date.  In  Doe  dem.  Johnson  v.  The  Earl  of  Pembrx^  (11  East,  504^ 
it  was  assumed  that  the  document  produced  had  existed  from  the  period  at  which  it 
bore  date.  Fnm&  facie  credit  is  given  to  the  date  of  an  instrument  The  document 
offered  in  evidence  in  tJiis  case,  was  clearly  admissible,  notwithstanding  the  tenant 
chose  to  admit  one  of  the  facts  to  prove  which  the  evidence  was  produced.  Strk  v. 
Lord  Barrmgtm  (2  Lord  Raym.  1370,  2  Stra.  826,  8  Mod.  279),  HwU  v.  Mamif 
(5  B.  &  Ad.  902,  3  Nev.  &  M.  109),  Smith  v.  Battens  (Moo.  &  Rob.  341),  5iwft«r  v. 
Baggaiey  (4  M.  &  W.  312),  Anderson  v.  ffeston  (6  N.  G.  296,  8  Scott,  583),  Parr  v. 
Crotcheti  (Stark.  Evid.  2d  ed.  1085,  3d  ed.  824). 

The  oourti  after  talking  time  to  ocmsider  this  point,  desired  to  hear  the  aigumoit 
upon  the  other  points  also.  Counsel  were  accordingly  heard  on  Tuesday,  Urn  29tii  at 
November  1842 ;  but  aa  the  judgment  proceeded  almost  entirely  upon  the  fourth 
pointy  the  arguments  upon  the  others  have  been  omitted. 

Sir  W.  W.  Follett,  for  the  demandant,  abandoned  the  first  point  Upon  the  second 
he  referred  to  Tissen  v.  Clarke  (3  Wils.  419),  Hardman  v.  CUgg  (Holt,  N.  P.  C.  667), 
The  Bishop  of  Meath  v.  The  Marquess  of  Winchester  (3  N.  C.  183,  3  Scott,  661,  4  Clarke 
&  Finn.  445,  1  Alcock  &  Napier,  508),  and  Roscoe  on  Beal  Actions,  p.  215.  Upoo 
the  third,  he  cited  Littleton,  [620]  s.  279,  396,  Co.  Litt  333,  Shields  v.  AHans  (3  Atk 
660),  Doe  dem.  BurreU  v.  Porkins  (3  M.  &  S.  271),  Taylor  dem.  Atkjfns  v.  Horde  (1  Burr. 
UU),  Doe  dem.  Sovter  v.  Htdl  (2  D.  &  R.  38),  Cu%  v.  Doe  dem.  Taylerson  (11  Ad.  &  R 
1008),  Doe  dem.  Dams  v.  Dams  (1  C.  &  P.  130),  and  Doe  dm.  Parker  v.  Gregory  (2  Ad. 
ft  K  14). 

Sir  Thomas  Wilde,  while  observing  upon  tiiese  authorities,  was  stopped  fay  the 
court ;  and  Sir  W.  W.  Follett  was  heara  in  reply  upon  the  third  exception. 
Cur.  adv.  vult 

Lord  Dknman  C.  J.  now  delivered  the  judgment  of  the  court 

In  this  case,  which  comes  before  us  a  second  time  on  a  writ  of  error,  four  excep- 
tions have  been  taken  to  the  ruling  of  the  Lord  Chief  Justice  and  the  other  judges 
oi  the  court  of  Common  Pleas. 

The  first  was,  that  a  decree  of  t^e  court  of  Chancery  in  1783,  in  a  suit  to  estab- 
lish the  will  under  which  the  denuudant's  title  arises, — by  which  decree  the  court 
directed  that  the  estates  wen  to  be  considered  as  belonging  to  William  Lowndes 
SelW,  the  devisee,  and  that  he  should  be  let  into  ponession,  and  have  all  tiie  title 
deeds  delivered  to  him, — was  not  admissible  in  evidence.  It  was  admitted,  not  ai 
proof  of  any  of  the  bets  therein  stated,  but  only  for  the  purpose  of  ez{daining  in 
what  character  the  devisee  did  afterwards  take  actual  possession  of  the  estate ;  and 
tite  court  has  dready  intimated  its  opinion  that,  in  tiiis  point  of  view,  there  was  no 
doubt  of  the  admissibility  of  this  document 

A  second  objection  was,  that  a  fine  levied  by  the  devisee  in  1 784  with  proclamatioBB, 
ought  to  have  been  [621]  pleaded  specially,  and  was  not  admissible  on  the  issue  joined 
on  the  mere  right  Upon  this  question  a^o  the  court  have  expressed  an  opinion— to 
which  they  adhere— that  the  fine  is  not  simply  a  bar  to  a  remedy  for  a  rvht, » 
oollateral  warranty  is,  but  has,  by  virtue  of  the  statute  4  Hen.  7,  c.  24,  the  ^ct  d 
vesting  a  right  in  the  party  to  it,  after  five  years  and  a  non-claim  (a). 

The  third  and  fourth  exceptions  require  more  consideraticMi,  and  paiticnlarly 
fourth. 

The  third  exception  was,  that  the  ruling  of  the  Lord  Chief  Justice  and  judges  (rf 
the  Common  Fleas  was  wrong  on  the  question,  whether  the  devisee  had,  at  the  tine 

(a)  Vide  Doe  dem.  Cooiper  v.  Fmch,  1  N.  &  M.  130. 
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of  the  fine  levied,  such  an  estate  of  freehold  as  would  make  it  operate  as  a  bar.  It 

was  contended  that  the  devisee  had  not  such  an  estate ;  that  he  had  it  not  by  right, 
if  Ute  heirship  was  proved,  and  t^t  he  had  tt  not  by  wrong,  for  two  reasons — Srst, 
because  he  did  not  make  a  wrongful  entry,  as  he  was  in  possession  at  first  as  receiver ; 
and  a  wrongful  entry  as  well  as  ouster,  was  necessary  to  give  a  freehold  by  wrong 
according  to  Litt  s.  279,  and  several  cases  which  were  cited — secondly,  because  he 
claimed  under  the  same  will  that  the  demandant  claimed  under,  and  was  therefore 
vit^Q  tlte  principle  laid  down  in  Litt  s.  396 ;  and  that  the  law  would  intend  that 
his  entry  was  for  the  benefit  of  the  heir-at-law.  The  answer  to  the  first  of  these 
aigumeuts  on  the  facte  of  the  case  as  stated  in  the  record  is,  that  his  possession  as 
receiver,  if  it  oould  at  any  time  be  ooiisidered  as  his  own  poaaesaion,  and  uot  that 
ol  tiie  court  ot  Chancery,  nad  ceased,  uid  that  he  entered  afto-  the  decree  in  a  new 
character,  in  his  own  riffit ;  and,  to  the  second  it  may  be  answered,  that  the  deman- 
dant and  tenant  do  not  claim  under  the  sune  will :  the  demandant  claims  as  heir- 
at-law  dehors  the  will ;  [522]  the  tenant  under  the  will  (a).  The  law,  therefore,  does 
not  imply  that  the  devisee  entered  for  the  benefit  of  the  heir ;  and,  consequently,  it 
becomes  simply  a  question  of  fact,  whether  the  devisee  entered  as  being  absolutely 
entitled  to  the  estate,  as  the  owner,  or  whether  he  intended  really  to  take  possession 
of,  and  hold  the  estate  for  the  benefit  of  the  heir,  in  case  there  should  be  one.  On 
the  latter  supposition  the  fine  would  be  no  bai' ;  in  the  former  it  would,  even  though 
he  claimed  the  fee  under  the  idea  that  he  was  entitled  to  it  because  there  was  no  heu> 
at-law,  not  because  he  meant  to  oust  him  if  there  was.  If  he  entered  claiming  tiie 
freehold,  and  ezereised  dominion  over  it  as  owner,  it  was  a  freehold  by  wrong,  on 
tiie  assumpticm  tiuit  there  was  an  heirat-Iaw  existing  who  was  eutitded  ol  ri^t.  The 
only  point  ior  our  oonsideiation  upon  this  exception  is,  whether  the  question  was 
eotrectly  left  to  the  jury  or  not ;  and  we  think  it  was. 

Upon  the  fourth  exception,  after  much  doubt  and  full  oonsideratiou,  we  come  to 
the  coudusiou  that  part,  if  not  all,  of  the  document  offered  in  evidence  by  the 
demandant  was  admissible.  The  document  in  question  was  intituled  "  The  Genealogie 
of  the  Lloyds  of  Cwm  Gloyne,  county  of  Pembroke,  shewing  their  descent  from  the 
princes  of  Wales,  together  with  some  oollaterale  branches  of  the  same  family."  The 
pedigree  was  traced  from  the  Lord  of  Khys,  prince  of  South  Wales,  who  died  1233, 
tea  Willirai  Lloyd  of  Trev^;gin,  living  in  1733.  It  stated  in  one  of  the  acoounte  of 
one  of  the  collateral  branches,  the  marriage  of  the  sister  of  William  Lloyd's  grand- 
lather  to  a  Thomas  Selby,  from  whom  uie  demandant  allied  that  Thomas  James 
Selby,  the  te8'[^3}-tator,  was  desoended ;  and  it  also  stated  that  Erasmus  Lloyd  was 
his  cousin,  and  the  marriage  of  the  daughter  of  his  great  gnuidfather's  brother  with  a 
person  of  the  name  of  Ellis  ;  and,  as  evidence  of  both  these  facts,  it  was  material  to 
the  demandant's  case.  At  the  foot  of  it  was  a  memorandum  in  these  words  :~ 
"Collected  from.pansh  registers,  wills,  monumental  inscriptions,  family  records  and 
history.  This  account  is  now  presented  as  correct,  and  as  confirming  of  the  tradition 
handed  down  from  one  generation  to  another  to  Thomas  Lloyd,  Esq.,  of  Cwm  Gloyne, 
this  4th  day  of  July,  anno  domini  1733,  by  his  loving  kinsman,  &c.  William  Lloyd." 
The  signature  was  proved  to  correspond  with  that  to  the  will  of  William  Lloyd,  one 
of  the  ancestors  of  the  demandant  named  in  the  count.  On  the  back  of  the  document 
was  an  indorsement  in  these  words : — "  A  true  account  of  my  family  and  origin,  Thomas 
Uoyd,  Cwm  Qbyne and  it  was  proved  by  a  living  witness,  t^t  this  document  was 
found  fay  him  fifty  years  ago  amongst  the  papers  of  the  Cwm  Qloyne  family,  in  a. 
dmwer  in  the  muision  house  of  the  Cwm  Gloyne  estate,  which  had  devolved  upon 
him;  and  the  witness  proved  tiie  indorsement  to  be  in  the  handwriting  of  Thomas 
Uoyd,  of  Cwm  Gloyne. 

The  document  was  insisted  upon  by  the  counsel  for  the  demandant  as  being 
sltc^ther  admissible.  The  court  rejected  it.  It  was  then  offerefl  as  admissible  in 
P&rt^  viz.  as  evidence  of  the  pedigree  of  the  first  collateral  branch,  and  rejected  :  then, 
ss  evidence  to  prove  who  the  grandfather  of  William  Lloyd  was,  and  rejected ;  then 
S8  evidence  to  shew  who  the  father  of  William  Lloyd  was,  but  the  counsel  for  the 
tetumt  admitting  that  fact,  that  portion  of  the  document  was  also  rejected.    Then,  it 

(a)  And  this  would  appear  to  be  so  even  in  the  ease  of  a  will  made  since  the  1st 
of  January  1838.  For  tnough  the  heir  would  now  take  as  devisee,  yet  his  title  as 
heir  would  remain  until  removed  by  shewing  that  he  was  devisee. 

CP.  XII.— 32*  n  ] 
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vas  contended  that  die  portion  which  stated  who  the  paternal  uncles  and  first  eoanu 

of  William  Lloyd  were,  was  admiBsible :  it  was  rejected.  Then,  the  demandaot't 
counsel  tendered  those  parts  which  shewed  [G24j  that  William  Lloyd's  uncle  Jnhs 
died  a  bachelor,  and  that  his  uncle  Greorge  had  certain  children  then  living :  Uiese 
also  were  rejected.  Then,  lastly,  he  offered  such  part  as  shewed  a  marriage  of  Henry 
Lloyd's  sister  with  Ellis,  and  the  court  rejected  that  also,  holding  no  part  to  be  legally 
admissible ;  and  the  question  is,  whether  that  decision  was  right.  It  aj^wars  to  us 
tiiat  it  was  not. 

It  does  not  admit  of  any  doubt  that  this  pedigree,  if  it  had  been  signed  by  Williui 
Lloyd  with  the  date  of  1733,  and  without  any  memorandom  of  his,  and  had  borne  the 
memorandum  indorsed  by  Thomas,  would  have  been  altogether  admiaaible,  inde* 
pendency  of  the  objection  of  its  having  been  written  post  Utem  motam,  whidi  wffl 
herei^r  be  conaidered.  The  signature  of  William  Lloyd,  one  ai  the  family  of  the 
demandant,  would  have  been  equivalent  to  a  declaration  of  the  re1ati<ni8hip  of  the 
person  s  therein  mentioned,  including  the  marriage  of  a  Selby  with  a  Lloyd,  and  would 
have  been  evidence  to  connect  the  family  of  the  demandant  with  that  of  the  tenant 
See  the  judgment  of  Lord  Brougham  in  Mankeion  v.  The  Attomey-Gewrai,  And  tfae 
signature  of  Thomas  Lloyd,  of  Own  Gloyne,  would  hav6  amounted  to  a  similar 
recognition  by  another  member  of  the  same  family.  But  it  is  argued  that  the 
memorandum  of  William  Lloyd  places  this  pedigree  upon  a  different  footing;  and 
renders  it  alto^ther  inadmissible.  If  this  were  so,  t^ere  would  still  be  a  quMtian 
what  tiie  meanmg  of  Thomas  Lloyd's  indorsement,  coupled  witii  the  fact  cS.  ita  praaerva- 
tion  by  him,  was.  If  the  words  "  A  true  account  of  my  family  and  cwigin  "  were 
written  on  the  back  of  the  document  merely  aa  denoting  what  its  oontents  were— a 
sort  of  index  to  it — ^the  indorsement  would  not  amount  to  a  recognition  by  Thoww 
of  its  correctness,  and  would  not  render  it  admissible,  on  the  footing  of  its  being 
equivalent  to  a  declaration  by  Thomas.  If  the  words  intended  to  [025]  convey  that 
the  writer  had  satisfied  himself  of  the  correctness  of  William's  statement  from  inde- 
pendent sources  of  information,  that  is,  from  his  own  knowledge  of  the  tradition 
prevailing  in  his  own  branch  of  the  family,  then  the  whole  pedigree  would  have  been 
admissible  as  a  declaration  by  one  of  the  family  of  Cwm  Gloyne.  There  is  some 
evidence  of  such  a  reoo^tdon  to  go  to  the  jury  for  their  consideration ;  and  l^is  woukt 
be  a  ground  for  a  venire  do  novo :  but,  passing  by  that  objection,  and  adverting  to 
t^e  memorandum  of  William  only,  the  question  is,  whether  that  memorandum  deetnm 
the  effect  of  his  recognition,  and  renders  it  wholly  inadmissible  in  evidence^  as  tlw 
Lord  Chief  Justaoe  and  the  judges  of  tiie  Common  Pleas  have  decided. 

The  ground  of  that  decision  appears  to  have  been,  that  tfae  memotaodnm  bora 
upon  the  face  <rf  it,  a  sort  of  certificate  that  the  statement  in  the  pedigree  was  merely 
secondary  evidence  of  existing  originals  from  which  it  was  compiled,  and  that  tlw 
absence  of  those  originals  was  not  accounted  for ;  and  that  if  wiy  part  of  the  pedigree 
was  derived  from  legitimate  sources,  viz.  personal  knowledge  or  family  tradition,  it 
did  not  appear  distinctly  which  was  such  part,  and  therefore  the  whole  was  inadmissiUfc 
We  think  this  view  of  the  case  is  not  correct 

A  pedigree,  whether  in  the  sh^  n/t  a  ^nealogical  tree  or  map,  or  ocHitwned  in  a 
book  or  mural  or  monumental  inscription,  if  reoo^ised  by  a  deceased  member  (rf  the 
same  family,  is  admissible,  however  early  tJie  period  from  which  it  purports  to  have 
been  deduoed.  On  what  ground  is  t^s  admitted  %  It  may  be,  because  tne  simjile  aet 
of  reco^iticm  of  the  document  and  oon«e(}uent  adcnowle^pnent  of  the  rehaonAip 
stated  in  it  by  a  member  ci  the  family,  is  some  evidence  of  that  rekitionship  fron 
whatever  sources  his  information  may  have  been  derived  ;  because  he  was  likely,  from 
his  [526]  situation,  both  to  inquire  into  the  truth  of  such  matteiv,  and  from  his  means 
of  knowledge  to  ascertain  it  The  opinion  of  Lord  Cottenham  in  SUmey  v,  ffade 
(1  Mylne  &  0.  355),  as  well  as  that  of  Lord  Brougham  in  MoaclUon  v.  The  AUernaf' 
General,  are  in  favour  of  this  view  of  the  case.  The  former  noble  and  learned  \ord 
held  that  a  copy  of  a  mural  inscription,  marked  and  adopted  by  a  deceased  member 
of  a  family,  ^ae  evidence ;  apparently  not  on  the  ground  of  its  being  good  seotHKbir 
evidence  in  that  case,  but  generally,  because  it  was  adopted  and  desmbed  by  him  as 
the  pedigree  of  his  family ;  and  Lord  Brougham,  in  the  latt«r  case,  held  that  a  pod^ree 
was  evidonoe, — in  part  m  which  the  testator  referred  to  a  will  for  hie  authority,  ia 
pu*t  to  what  he  bad  heard  ^nerally,  in  part,  to  what  he  had  heard  from  menbnn  of 
the  family ;  and  his  lordship  observes  that  a  dedantion  may  refer  to  what  a  pv^ 
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faxnn  of  his  own  knowledge,  or,  as  is  much  more  frequently  the  case,  to  what  he  has 
beard  from  otherB  to  whom  he  gave  credit ;  for  they  are  only  adduced  as  evidence  of 
r^mtstion  ia  the  family,  md  that  is  the  only  mode  in  which  tradition  in  a  family 
COD  be  proved,  and  the  subject  matter  of  that  tradition  can  be  perpetuated  in  testimony. 
The  Vice-ChaiioeUor  of  England  seems  to  intimate  a  similar  opinion  in  Slaney  v.  JF ode 
(7  Sim.  611).  Neither  of  the  above-mentioned  cases,  however,  is  a  decisive  authority 
ID  favour  of  this  position ;  because^  in  the  first  place,  the  document  was  clearly 
admissible  as  secondary  evidence,  the  original  being  lost ;  in  the  latter,  the  parts  of 
the  pedigree  which  appear  to  have  been  cf^ied  ii-om  originals  or  introduced  upon  the 
credit  of  general  rumour,  were  separable  from  the  rest,  and  the  rest  of  the  document 
was  admisnble  without  doubt  But  tiie  diota  <»f  both  the  noble  and  learned  lards, 
sad,  in  some  degree,  that  of  t^e  [5271  Vice-chancellor,  give  great  countenance  to  the 
oiHDiw  that  the  recognition  of  a  member  d  a  family  of  a  statement  of  relationship^  is 
eridence  of  the  truth  of  that  statement. 

If  this  be  a  correct  view  of  the  law,  the  pedigree  in  question  was  admisable; 
because  it  was  certainly  acknowledged  by  W.  Lloyd  to  be  correct 

But  the  reason  why  a  pedigree,  when  made  or  reoognised  by  a  member  of  a  family, 
)8  admissible,  may  be,  that  it  is  presumably  made  or  reoognised  by  him  in  consequence 
of  his  personal  knowledge  of  the  individuals  therein  stated  to  be  relations,  or  <tf 
infonnation  received  by  him  from  some  deceased  member  of  what  the  latter  imew  or 
heird  from  other  members  who  lived  before  his  time.  And,  if  so,  it  may  well  be 
contmded  that  if  the  facts  rebut  that  {weBumptionf  and  shew  that  no  part  of  ike 
pedigree  waa  derived  from  proper  sources  of  information,  tiien  the  whole  of  it  ought 
to  be  rejected ;  and  so  also  if  t^ere  be  some,  but  ui  uncertain  and  undefined,  part 
dmved  from  improper  sources.  But  where  the  framer  speidES  of  individuaU  whom  he 
deBcribes  as  living,  we  think  the  reaacmable  presumption  is,  that  he  knew  them  and 
^ke  of  his  own  personal  knowledge,  and  not  from  reference  to  registers,  wills,  monu- 
mental inscriptions,  and  family  records  or  history ;  and,  consequently,  to  that  extent 
the  statements  in  the  pedigree  are  derived  from  a  proper  source,  and  are  good  evidence 
of  the  relationship  of  those  persons. 

It  was  objected,  however,  on  the  part  of  the  defendant  in  error,  that  su|^osing 
the  pedigree,  or  some  part  of  it^  to  be  otherwue  admissible,  it  was  rendered  inadmissible 
by  having  been  writtm,  or  assented  tOt  post  litem  motam.  To  iAds  it  was  answered 
tut  the  instrument  was  dated  by  William  ^^^^  in  1733,  and  that  there  oould  not  be 
s  lis  mota  before  September  1772,  when  i92Sl\  the  testator  died ;  that  an  instrument 
must  be  presumed,  primA  facte,  to  have  been  written  when  it  bears  date — ^for  which 
the  case  of  Aitdmtm  v.  fFeston  (6  New  G.  296,  8  Scott,  583)  and  STniih  v.  Batterhs 
(1  M.  &  Kob.  341)  were  cited  as  authorities;  at  all  events,  that  such  was  the  rule 
with  respect  to  instrumente  dated  thirty  years  ago  or  upwards,  the  custody  of  which 
was  accounted  for.  The  latter  argument  appears  to  be  well  founded,  and  as  this 
document  falls  within  that  description,  we  tlunk  it  clear  that  the  objection  of  Us  mota 
does  not  amly  to  it,  so  far  as  it  rests  on  the  admission  of  William  Lloyd. 

It  should  seem  also  that  the  acknowledgment  by  Thomas  Lloyd  of  Cwm  Qloyne, 
nuy  be  most  reasraiably  inferred  to  have  been  made  before  1772 ;  because  the  docu- 
ment purports  to  have  been  sent  to  him  in  ^e  year  1733,  and  it  is  most  li^ly  that 
tbe  indorsement  would  be  made  within  a  slunrt  time  following. 

It  becomes  therefore  unnecessary  to  consider  whether  t^e  mere  existence  of  those 
faetB  on  which  a  claim  is  grounded,  constitutes  a  lis  mota  within  the  true  meaning  of 
that  term,  as  was  Iwd  down  by  my  brother  Alderson  in  the  case  of  fFalker  v.  The 
Oomtm  of  Beamchamp  (6  Carr.  &  P.  5-52),  or  whether  there  must  not  be,  not  merely 
facts  which  may  lead  to  a  dispute,  but  such  a  lis  mota  or  suit,  or  controversy 
preparatory  to  a  suit  actually  commenced  or  dispute  arisen  (in  the  language  of  Mr. 
Justice  Lawrence  in  The  Berkeley  Peerage  aise  (4  Compb.  401) ;  and  that  upon  the  same 
^uestaon,  or  on  the  same  pedigree,  or  subject  matter,  which  is  now  in  lit^ation.  This 
18  a  question  of  considerable  importance,  which  there  is  no  occasion  in  ^is  case  to  discuss. 

We  are  therefore  of  opinion,  that  the  pedigree  was  admissibly  at  all  events,  for 
the  limited  purpose  of  8hew-[fi29]-ing  the  connection  of  the  persons  therein  described 
to  be  living,       it  has  been  rejected  altogether,  there  must  De  a  T«iire  de  novo. 
Venire  de  novo. 

Between  the  date  of  the  verdict  and  ike  argument  on  the  bill  of  exceptions,  the 
tenant  died. 
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III  Hilary  vacation  1643,  the  demandant,  acting  upon  the  old  pntctiGe  of  oontinaii^ 
actions  by  journeys  aocounts,  sued  out  a  fresh  wnt  against  the  heir.  In  the  foUowmg 
E^uter  term,  an  application  was  made  to  Lord  Lyndhurst  d,  to  set  aside  the  writ  so 
issued,  on  the  ground  that  by  the  3  &  4  W.  4,  c  27,  a.  36,  writs  of  rig^t  are  wfadlf 
abolished ;  that  in  this  case  the  suit  abated  by  the  death  of  the  t«iant ;  and  that  m 
proceeding  by  journeys  aocounts  was  inapplioable  to  such  a  case,  vi^,  the  death  d 
a  sole  defendant  or  tenant 

The  point  was  argued,  at  great  length,  in  the  oourt  of  Chancery,  on  the  29th  of 
April  and  6tfa  of  May,  by  Sir  Thomas  Wilde  Serjt^,  Sir  John  Bayley,  and  Gray,  for 
the  tenant ;  and  by  Sir  W.  W.  FoUett^  E.  V.  WilUams  and  Willes,  for  the  demandant 

For  the  tenant,  the  following  authorities  were  cited.  Statutes  32  Hen.  ti,  &  ^ 
ss.  7,  10 ;  21  Jac.  1,  o.  16;  Year  Books,  M.  10  E.  3,  fo.  16,  pi.  5  iDvmise  la  Sken  v. 
Friar  of  St.  John  ofJerusdem) ;  M.  43  E.  3,  fo.  16,  pi.  17 ;  M.  14  H.  4,  fo.  23.  28; 
M.  9  H.  6,  fo.  30,  pi.  1 ;  Bro.  Abr.,  title  Journeys  Aocounte,  pL  12 ;  Vinw's  Abr.,  title 
Journeys  Accounts ;  Comyns's  Digest^  title  Atntement  (P) ;  Bastall's  Entries,  417  a.; 
Brooke^s  Reading  on  the  Statutes  of  Limitations,  pp.  154,  155;  F.  N.  K  32  C; 
Spmc&-'s  case  (5  Co.  Rep.  6,  6  Co.  Rep.  9  b.) ;  Elst^  v.  Thamogood  (1  Lord  Raym. 
283);  JVikocks  v.  H^tggins  (2  Str.  907,  Fitzgibb.  170,  289);  Foot,  Dem.  Sheriff,  [630] 
Tm.  (2  New  Cases,  528,  2  Scott,  806,  813);  Foot  v.  Colli/ns  (1  Mylne  &  Or.  250); 
Leigli,  Dem.  Leigh,  Twu  (2  Soott^  666,  668,  2  N.  Cases,  464),  Siorr  v.  JSowUs  (4  R  &  Ad. 
112,  1  Dowl.  P.  C.  516) ;  Fimie  v.  Moniagii  (5  R  &  Ad.  877,  2  N.  &  M.  804). 

For  the  demandant^  the  authorities  reUed  on  were.  Statutes  Westm.  2  (13  Edw.  I), 
Stat  1,  c.  5 ;  1  R  2,  c.  9 ;  32  H.  8,  c.  2.  s.  5 ;  Year  Books.  M.  10  K  3.  fa  16,  {d.  5; 
M.  7  H.  6,  fo.  16.  pi.  25;  Bro.  Abr.  Journeys  Accounts,  pi.  4,  8;  Statbam's  Abe 
JoumOTs  Accounts;  Viner's  Abr.  Jourueys  Accounts;  Codl  Dig.  Abatement  (P); 
Rast  £ntr.  107  b. ;  F.  N.  B.  32  C. ;  Bailison,  p.  3 ;  Berruigtm's  case  (Litt  Rep.  164^; 
Hayvmd  v.  KimMy  (12  Mod.  229,  568) ;  note  to  Gumsfordy.  G^^Uh  (1  Wms.  Saonii 
69) ;  milcodu  v.  Hnggmg  (2  Str.  907,  Fitsfi^bb.  170,  289) ;  Kinnear  v.  Tarrunt  (5  East, 
628) ;  TiUrAdam  v.  The  InhabUants  of  Bristol  (2  Ad.  &  £.  389,  4  N.  &  M.  144). 

The  Lord  Chancellor,  having  taken  time  to  consider,  on  the  last  day  of  Michaebwu 
term,  delivered  his  judgment  as  follows  : — 

Lord  Lyndhurst  C.  This  was  a  motion  to  supersede  a  writ  of  rights  on  the 
ground  of  its  having  issued  after  the  31  at  of  December  1834,  the  time  limited  by  the 
3  &  4  W.  4,  c  27,  s.  36.  By  that  statute  it  is  enacted,  that  no  writ  of  right,  sad  no 
other  action  real  or  mixed,  except  a  wiit  of  right  of  dower.  &a,  shall  be  brought  after 
the  Slst  of  December  1834. 

In  opposition  to  this  motion  it  was  contended,  that  tiie  first  writ  havii^  ahrtsd 
by  the  death  of  the  tenant,  and  this  writ  being  sued  by  journeys  acoouuts  a^iiiut 
[0^1  the  heir,  it  was  a  oontinuanoe  of  the  former  writ^  and  did  not  come  withu  the 
IHvhiDition  of  the  statute. 

Where  a  writ  is  sued  by  journeys  accounts,  it  has  the  effect^  at  common  law.  of 
giving  the  plaintiff,  in  many  cases,  the  benefit  of  the  former  suit ;  as  where  <me  of 
two  joint  tenants  dies,  by  which  the  writ  abates,  the  plaintiff  is  allowed,  within  i 
reasonable  time,  to  sue  out  a  new  writ^  and  the  defendant  will  not  be  allowed  to  take 
any  advantage  but  such  as  he  had  at  the  time  of  the  first  writ  IVaMhaU  v.  AUriA 
(Cro.  Jac  588).  It  is  sometimes  called  a  continuance ;  as  by  Treby  C.  J.  in  Kmeif 
V.  Heyward  (1  Ld.  Raym.  432),  by  Chief  B^n  Comyns  in  his  Digest,  and  by  other 
authorities ;  but  it  is  not.  I  think,  strictly  a  continuance ;  for  it  issues  where  a  former 
suit  had  alnted.  Lord  Coke  appears  to  have  been  of  this  opinion ;  for  in  speaking  d 
it  in  i^peneer's  case  (6  Ca  Rep.  16),  he  o^  it  quodunmodo  a  otmtinuauoe.  It  in 
ti^ith,  an  indulgence  allowed  by  the  common  law  in  certain  cases;  and  the  tins 
within  which  it  is  to  be  brought,  is  regulated  by  the  discretion  of  the  judges.  It  n 
a  new  suit,  to  which  in  certain  cases,  and  for  certain  purposes,  the  benefit  of  the 
abated  suit  is  given,  and,  in  some  instances,  even  the  coste  of  the  abated  suit  Tbe 
proceedings  on  the  former  suit  are  entered  on  the  roll,  and  which  are  followed  by  the 
proceedings  upon  the  second  writ.  The  common  law,  as  I  have  observed,  gives  this 
indulgence  in  certiun  cases  of  abatement ;  but  the  question  is.  whether  this  iMol^Boe 
can  be  allowed  where  the  legislature  has  said  '*  no  writ  of  right,"  which  is  the  writ  in 
this  case,  "  shall  be  sued  out  after  a  specified  day."  The  words  of  the  act  are  expresi 
and  peremptory,  "  no  writ  of  right,  patent,  &o.,  shall  be  brought  after  the  31at  of 
Deoember  1834."   The  enactment  eztemls  to  every  writ  <^  ri^t»  with  the  en^tiou 
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mentioned  in  [6SI^  t^e  statute,  and  would,  in  its  terms,  oomprehend  writs  sued,  as 
well  as  by  joameys  accounts  as  otiierwise.  If  we  refer  to  the  construction  put  on 
former  statutes  of  limitation,  it  will  be  found,  not  only  to  affbrd  no  ^und  for  the 
oeeption  contended  for  in  this  case,  but  to  lead  to  an  opposite  conclusion. 

First,  then,  as  to  the  act  of  32  H.  8,  c.  2  ;  it  enacts,  that  no  person  shall  sue  or 
maintain  any  writ  of  right  for  any  lands,  &c.,  of  the  possession  of  his  ancestor,  and 
1^1^  any  further  seisin  of  his  ancestor,  but  only  a  seisin  within  sixty  years  next 
before  the  teste  of  the  writ  This  is  followed  by  a  clause  by  which  it  is  provided, 
that  every  person  who,  at  the  time  of  passing  the  act,  had  any  of  the  said  writs 
depending,  or  should  thereafter  bring  any  of  the  said  actions  at  any  time  before  the 
feast  of  uie  Ascension  in  the  yeia>  1546,  should  iJlege  the  seisin,  &c.,  as  he  might 
hare  done  before  the  making  of  that  statute.  There  is  a  further  proviso,  that  if  any 
person,  before  the  feast  of  the  Ascension  in  the  year  1646,  should  sue  any  of  the  said 
writs,  &0.,  and  the  sune  should  become  abated  by  the  death  oi  any  of  tAie  said  parties, 
then  the  same  persons  being  then  alive,  and  if  not,  then  the  next  heir  of  such  persons, 
Doight  pursue  ms  action  in  the  said  matter  within  one  year  next  after  such  action  or 
suit  abated,  and  should  enjoy  all  auoh  advantage  as  he  might  have  had  in  the  former 
actum  or  suit. 

The  act  provides  only  for  the  case  of  abatement  by  death ;  and  it  has  been  con- 
sidered, under  this  statute,  that  where  the  suit  became  abated  for  any  other  cause, 
&e  plaintiff  or  demandant  was  not  entitled,  after  the  expiration  of  the  time  limited, 
to  have  a  new  writ  by  journeys  aocounts. — Brooke's  Heading  on  the  Statute  of 
limitations,  pp.  154,  156.  Brooke  mentions,  as  an  instance,  a  prfficipe  brought  upon 
Ihe  antient  hmitation  before  the  Aaoension  of  1 546 ;  the  tenant  tendered  hia  law  of 
non-Biimmons,  and  performed  that  after  the  [633]  Ascension,  &c.,  which  the  writ 
abated,  and  tiie  pluntiff  brought  a  new  writ  wil£in  the  ^ear  by  journeys  accounts, 
he  shall  not  have  advantage  to  declare  upon  the  antient  hmitation,  because  that  has 
exjnred,  and  the  statute  does  not  warrant  any  abatement  but  by  death.  Again,  a 
nan  brought  a  pnecipe  upon  the  antient  limitation  before  the  Ascension.  The  writ 
is  abated  by  false  Latin,  after  the  Ascension,  &o.  The  demandant  prayed  to  have 
another  writ,  and  taketh  it  freshly,  by  jourjieys  accounts,  within  the  year,  &c.  The 
tenant  pleads  non-tenure,  the  demandant  shall  not  have  advantaee  to  aver  him  tenant 
the  day  of  the  first  writ,  by  journeys  accounts,  &o.,  because  the  first  writ  did  not 
abate  by  death ;  and  the  averment  proves  he  took  the  writ  upon  the  antient  titl^ 
when  the  antient  limitation  is  determined,  and  theref<n«  is,  without  the  case  of  the 
Btetute. 

H  the  writ  by  journeys  accounts  was  merely  a  continuance  of  the  old  writ^  and 
Iiad  the  eflfoct  contended  for,  the  plaintiff  would,  in  those  oases,  have  been  |KOtected 
fnnn  the  general  enactment  of  the  statute.  The  interpretation  put  on  tiiis  aot»  applies 
•lirectly  to  the  case  now  before  the  court 

In  the  modem  statute  of  limitations,  21  Jac.  1,  c.  16,  s.  3,  it  is  provided,  that, 
where  the  judgment  for  the  plaintiff  is  reversed  by  writ  of  error,  and  in  certain  other 
esses,  the  plaintiff  may  bring  the  new  action  within  one  year  after  the  reversal,  &c. 
It  has  been  determined,  under  this  statute,  that  if  a  pWntiff,  having  commenced  an 
action  within  the  time  limited  for  that  purpose,  shall  die  before  judgment,  his  executors 
may  bring  a  fresh  action  within  a  year  from  the  deatii  of  the  testator.  The  case  of 
•IfiBth  is  not  provided  for  by  the  act,  which  is  confined  to  error,  arrest  of  judgment) 
and  outlawry ;  but  this  has  been  decided  on,  what  is  called,  tiie  equity  of  the  statute, 
^fom  analogy  to  the  cases  that  [&34]  are  expressly  provided  for,  and  falling  within 
the  same  principle,  which  is  not  a  case  of  journeys  accounts  (1  Lutw.  259),  for  a  writ 
by  jomneys  accounts  cannot  be  sued  after  the  death  of  a  sole  plaintiff,  and  the  doebine 
0[  equitable  extension  cannot  be  applied  to  the  present  act,  for  there  is  nothing  on 
which  to  found  it 

Another  objection  was  made  to  the  writ,  that  it  could  not  be  brought  on  the  death 
pi  a  sole  defendant  There  is  some  conflict  between  the  authorities  on  this  point  It 
IB  Baid  in  Spmcet's  case  that  it  lies  not,  but  between  those  that  were  parties  to  the 
first  writ;  as  where  one  of  the  plaintiffs,  or  one  of  the  .defendants  dies,  and  as  it 
clearly  will  not  lie  on  the  death  of  a  sole  plaintiff,  it  is  not  veiy  easy  to  understand 
jhy  a  different  mle  should  be  applied  to  the  case  of  a  sole  defendant  In  the  case  of 
^<i*w— Bro.  Abr.  Journeys  Accounts,  pL  13,  it  iras  held,  that  on  the  deatii  of  the 
^^t  the  plaintiff  could  not  have  the  benefit  of  a  writ  by  joameys  aocounts.  And 
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in  Kvnsey  v.  Hayward  (ib.  260),  it  was  stated  by  Girdler,  <A  counsol  fcR"  the  defeadaot, 
that  the  writ  brought  by  journeys'  accounts  lies  only  between  the  parties  to  the  first 
writ>  or  some  of  them,  as  if  one  of  the  plaintafifo^  or  one  t^e  defendante,  (fiea ;  but 
in  no  case  where  tiiere  is  only  one  {daintiff  or  <Hie  defendant^  one  or  the  other  diet ; 
and  t^s  appears  to  have  been  admitted  by  the  coart.  Chief  Baron  ComyuB,  however, 
seems  to  be  of  opinion,  that  the  writ  will  lie  in  snch  case,  and,  after  referring  to  the 
passage  in  Lutwyche,  he  cites,  among  other  authorities,  a  case  in  Leonard,  p.  22 
(Dayrell  and  Tkinn's  case,  1  Leon.  22),  in  which  it  was  brought,  apparently  without 
objection,  against  the  heir  of  the  original  defendant.  I  should  not^  therefore,  feel 
myself  justified  in  ordering  the  writ  to  be  superseded  on  this  ground,  and  therein 
putting  an  end  to  the  suit  by  so  summary  a  mode  of  proceeding. 

[6w]  With  respect  to  the  other  and  the  principal  ol^ection,  I  strongly  iodine  to 
think  the  writ  cannot  be  sustained ;  and  if  it  were  net^ssary  to  decide  the  question 
on  this  motion,  I  should  so  determine.  But,  as  the  plaintiff  would,  in  that  case, 
be  without  remedy,  and  could  not  bring  the  subject  under  the  review  of  any  other 
tribunal,  I  tiiink  I  ought  not,  having  regard  to  the  nature  d  the  question,  to  interfere 
in  this  stage  of  the  proceedings,  but  leave  the  defendant  to  ruse  the  objection  on  the 
record  in  the  court  in  which  the  suit  is  now  pending. 

It  was  suggested  by  Sir  Thomas  Wilde  at  the  time,  that  that  could  not  be  done  -. 
but  he  stated  no  ground  for  that  opinion  ;  and  I  see  no  reason  why  it  cannot  be  raised 
upon  the  record,  because  it  appears  to  have  been  raised  in  the  court  below  in  almost 
all  the  cases  which  are  reported  in  Brooke's  Abridgment  and  in  other  cases,  and  in 
almost  all  t^e  questions  on  journeys  aocounts.  If  Sir  Thomas  Wilde  could  satisfy  me 
it  cannot  be  so  raised  in  tJiat  case,  I  should  feel  myself  bound  to  decide  upon  tins 
motion ;  but  I  think  I  ought  not  to  decide  it,  considering  the  nature  of  the  questkm 
and  t^e  obscurity  in  which  liiese  subjects  are  involved,  which  have  so  seldom  craw 
before  the  court  in  modem  times.  I  wink  I  ought  not  to  decide  it  if  it  can  be  pat 
upon  the  record,  so  as  to  be  subject  to  the  review  of  the  f)rdinary  tribunals. 

After  some  remarks  by  counsel,  his  lordship  concluded  by  saying :  I  have  feh  it 
my  duty,  considering  the  manner  in  which  it  was  argued,  to  express  my  opinion  on 
the  subject.  I  am  satisfied  this  is  not  properly  a  continuance ; — that  was  the  argu- 
ment— I  am  satisfied  it  is  an  indulgence  permitted  by  the  common  law  in  the  nstnre 
of  a  continuance ;  but  not  so  much  a  oontinuanoe  as  to  make  the  one  suit  a  oontinuanM 
of  the  other,  or  as  to  have  reference  back  to  the  original  writ  as  forming  one  suit. 

Order  refused. 


[636]  Richard  Henry  Tolson,  Plmmi^;  Wiluah  Kats,  Defenisid, 

IN  Error.  1843. 

[S.  C.  7  Scott,  N.  R.  222.] 

In  formedon  in  the  descender,  pleas,  that  the  title  and  cause  of  action  did  not  first 
descend  or  fall  by  force  of  the  gift,  within  twenty  years  next  before  the  suing  oat 
of  the  original  writ,  were  held  gpod,  although  some  of  such  pleas  did  not  state  tlist 
the  donee,  or  any  of  the  issues,  in  tail,  had  ever  been  out  of  possessioiL — To  a  plea 
that  the  title  did  not  first  descend  or  UXi  by  force  of  the  gift,  within  twenty  yem 
next  before  the  suing  out  61  the  original  writ,  the  demandimt  replied  that  the  title 
first  descended  and  fell  to  him  the  demandant,  within  twenty  years.  This  replicar 
tion  was  held  bad  on  general  demurrer  in  the  Common  Pleas,  and  the  Exchequer 
Chamber  declined  to  reverse  the  judgment  (a). — A  writ  of  error,  where  judgment  of 
eat  inde  sine  die  had  been  given  for  the  defendant  below,  upon  demurrers  to  replics- 
tions  to  pleas  which  went  to  the  whole  cause  of  action,  was  quashed  in  the  Excheqaer 
Chamber,  on  the  ground  that,  inasmuch  as  certain  issues  of  fact  raised  by  odier 
pleas  were  undispoeed  of,  the  judgment  was  to  be  considered  as  incomplete,  and  die 
writ  of  error  as  prematurely  brought. 

This  was  a  writ  of  error,  brought  upon  a  judgment  for  the  defendant  in  an  action 
of  formedon  in  the  descender. 

(a)  See  distinction  between  fcfrflimple  and  fee-tail,  in  respect  vA  propertjy  in  tnei^ 
in  lAjord^s  com,  11  Co.  Bep.  46  b. 
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The  couoli,  «Eter  reciting  the  writ,  whereby  the  now  pUindfT  in  error  demanded 
five  menuagea,  &o.,  in  Warth-upon-Deme^  in  the  county  of  Ymk,  which  Kiehard 
Tobon,  Bsquire,  of  Bridekirke,  and  Henry  Tolaon,  eldeab  son  of  the  said  Biohard 
tolmm,        to  the  said  Henry  TtdMUi,  and  to  the  hein  male  of  his  body  begotten  on 
the  body  ol  Fnuioea,  his  wife,  and  which  after  tiie  death  o£  tite  said  Henry  Tolaon,  uid 
of  Henry  Tolaon,  son  and  heir  of  the  said  Henry  on  t^e  body  of  Frances,  his  wife, 
batten,  and  of  Henry  Tolson,  son  and  heir  of  the  said  Henry,  son  of  Henry  and 
Frances,  and  of  William  ToUon,  brother  of  the  said  Henry  and  of  Bichard  Tolson,  son 
and  heir  of  the  said  William,  to  the  said  Richard  Henry  Tolson,  son  and  heir  to  the 
ssid  Richard,  according  to  the  form  of  the  gift  aforesaid,  ought  to  descend ;  stated 
tiut  the  first-named  Richard  Tolson  and  Henry  Tolson  were  seised  of  the  tenementa 
aftwesaid,  with  tiie  appurtenances,  in  their  demesne,  as  of  fee  and  right,  in  the  time  of 
peace,  in  the  tame  of  the  1^  Ix>rd  Charles  the  Second,  King  [637]  of  Englmd,  by 
taking  the  eeplees  thereof  to  the  value  of  101. ;  and  being  ao  aeiaed  thereof,  the  first 
named  Bichard  Tol8<ni  and  Henry  Tolaon  on  the  18th  (rf  June  in  the  twenty*fourth 
year  (tf  the  reign  of  the  aaid  late  King,  at,  &c.,  enfeoffed  John  MoUineux,  Daniel 
Fleming  Bichard  Eaglesfield,  Wilfred  I^wson,  Myles  Penington,  and  Andrew 
Hoddleatmi,  of  (amongst  other  things)  the  tenements  aforesaid,  with  the  appurtenances, 
to  hold  to  them  and  their  heirs,  to  the  use  of  the  first-named  Richard  Tolson  and 
Anne,  his  then  wife,  for  and  during  the  term  of  their  natural  lives,  and  the  life  of  the 
ItngBst  liver  of  them,  remainder  to  the  use  of  the  first-named  Henry  Tolson,  and  the 
heirs  male  of  his  body  begotten,  or  to  be  begotten,  upon  the  body  of  Frances,  his  then 
wife,  with  divers  remainders  over,  with  the  ultimate  remainder  to  the  use  of  the  right 
heirs  of  the  first-named  Richard  Tolson ;  by  virtue  of  which  gift,  and  by  force  of  the 
sbttute  for  tnuisferring  uses  into  possession,  the  first-named  Jl^chard  Tcdson  uid  Anne, 
lui  wife,  beoame  and  were  seised  of  the  said  tenennnte,  with  the  appurtenanoes,  in 
their  demesne  aa  (rf  freehold,  to  wit^  for  the  term  of  tiieir  natural  lives,  and  tilie  life  erf 
longest  liver  of  them,  in  the  time  of  peaee,  in  the  time  ot  the  said  late  King,  by 
taking  the  esplees  tiiereof  to  the  value  id  101. ;  and  being  so  seised  thereof,  the  llrst- 
nameo.  Richard  Tolson  afterwards,  to  wit,  on  the  2d  of  July  1689,  at,  &c.,  died,  leaving 
t^  said  Anne,  his  wife,  him  surviving ;  and  the  said  Anne  afterwards,  to  wit,  on  the 
27th  of  Murch,  1714,  at,  &o.  died,  leaving  the  first-named  Henry  Tolson  her  surviving, 
who  thereupon,  by  virtue  of  the  said  gift,  and  by  force  of  the  statute  aforesaid,  became, 
ADci  was,  aeised  of  the  said  tenements,  vrith  the  appurtenances,  in  his  demesne,  as  of 
fee-tail,  to  wit,  to  him  and  the  heirs  male  of  his  body,  upon  the  body  of  the  said 
Frances,  his  [^8]  wife,  begotten,  in  the  time  of  peace,  in  the  time  of  the  Lady  Anne, 
hte  Queen  oS  Engluid,  by  taking  the  esplees  thereof  to  the  value  of  lOL ;  and  the 
fint-nuned  Hnuy  Tobon,  afterwards,  to  wit,  on  the  27th  of  September  1724,  at^  &o. 
(fied,  leaving  Henry  Tolson,  his  son  and  heir  male  of  his  body  on  the  body  of  the  said 
Vamet,  his  wife,  begotten,  him  surviving;  whereupon  the  right  to  the  ssod  tene- 
nwQts,  wit^  the  appurtenances,  descended  from  the  said  first-named  Henry  Tolson  to 
the  said  Henry  Tolson,  his  son,  as  tenant  in  tail  male,  according  to  the  form  of  the 
gift  aforesaid;  and  the  last  named  Henry  Tolson  afterwards,  to  wit,  on  the  10th  of 
September  1729,  at,  &&,  died,  leaving  Henry  Tolson,  his  eldest  son,  and  heir  of  his 
hody  lawfully  begotten,  and  William  Tolson,  the  second  son  of  his  body  lawfully 
^Kigotten,  him  surviving;  whereupon  the  right  to  the  said  tenements,  with  the 
*ppurtenancea,  descended  to  the  last-named  Henry  Tolson  as  tenant  in  tail  male, 
"(hording  to  the  form  of  the  gift  aforesaid ;  and  the  last-named  Henry  Tolson  aftei^ 
wards,  to  wit,  on  the  2d  of  February  1763,  at,  &o.,  died  without  issue  male  of  his  body 
nwfullj  he^tten,  leaving  Richard  Tolson  son  aiid  heir  of  the  said  William  Tolsoin 
lawfully  begotten,  him  surviving  (the  said  William  ToLson  having  died  in  the  lifetime 
^  tlte  Hist-menti<nied  Henry  Tolson,  to  wit,  on  the  30th  of  September  1748,  at,  &o.) ; 
whereupon  the  said  Richard  Tolson,  as  heir-at-law  of  the  said  Henry  Tolson,  his 
SiwicUather,  after  the  death  of  the  said  Henry  Tolson,  his  uncle,  the  right  to  the  said 
|oi>eineDt8  with  the  appurtenances,  descended  as  tenants  in  tail  male,  according  to  the 
of  the  gift  aforesaid ;  and  the  said  last  mentioned  Richard  Tolson  afterwards,  to 
<Hi  the  23rd  of  June  1816,  at,  &&,  died,  leaving  the  said  Richard  Henry  Tolson, 
^  now  demandant,  his  only  son  and  heir  of  his  body  lawfully  begotten,  him  surviv- 
IfiSff]  whereupon  the  right  to  the  said  tenements  with  the  appurtenances, 
^"ctnded  to,  and  now  remaineth,  and  ought  to  remain,  in  the  said  Itichard  Henry 
^o^Mi,  the  demandant^  according  to  tiie  form  of  t^e  gift  aforesaid,  for  that  the  aaid 
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iirst-named  Henry  Tolson  died,  leaving  the  said  Henry  Tolson,  the  son  ood  heir  male 
of  hia  body  on  the  body  of  the  said  Frances,  hu  wife,  begotten,  him  aunriviDg ;  aad 
for  tdiat  tke  last-named  Henry  Tolson  died,  leaving  tile  said  Henry  Tolaon,  the  son 
axid  hear  of  his  body  lawfully  begotten,  him  Burviving ;  uid  for  that  the  last-nuMd 
Henry  Tolson  died  without  issue  (male)  of  his  body  UiwfuUy  begotten  ;  and  Sor  tfait 
the  said  William  Tolson  died  in  the  lifetime  of  the  said  Henry  Tolson,  leaving  the  said 
Richard  Tolson,  the  son  and  heir  of  his  body  lawfully  begotten ;  and  for  that  tiie  last- 
named  Kichard  Tolson  died,  leaving  the  said  Richard  Henry  Tolson,  the  nov 
demandant,  the  son  and  heir  of  his  body  lawfully  begotten,  him  surviving,  he  brought 
suit,  Ac. 

The  defendant  pleaded  thirty-two  pleas,  on  the  first  twenty-four  of  which,  tlie 
demandant  joined  issue. 

The  twenty-fifth  plea  alleged  that  the  supposed  title  and  cause  of  action  (vide 
infra,  544,  n.).  if  any,  to  and  for  the  tenements  aioresaid,  with  the  appurtenances  above 
demanded,  did  not  first  descend  or  fall,  by  force  of  the  supposed  gift  aforesaid,  within 
twenty  years  next  before  the  suinff  out  of  the  said  ori^iukl  writ  of  the  said  Bikini 
Hen^  Tolson,  the  demandant,  in  uiis  behalf.  VerificalAon. 

The  twenty-sixth  plea  alleged  that  the  supposed  tilje  and  cause  of  action,  if  any, 
to  and  for  the  tenements  aforesaid,  with  the  appurtenances  above  demanded,  did  firat 
descend  more  than  twenty  years  before  the  suing  out  of  the  said  original  writ  of 
the  demandant,  in  this  behalf,  to  wit,  at,  &c  Verification. 

[MO]  The  twenty-seventh  plea  stated  that  the  first-named  Heniy  ToImhi  more 
than  twenty  years  before  the  suing  out  of  the  original  writ  of  the  said  Richard  Hraiy 
Tolson,  the  demandant,  against  the  said  William  Kaye  therein,  to  wit,  on  the  27th  of 
September  1724,  died,  to  wit,  at,  &c. ;  upon  whose  decease  the  supposed  title  and 
cause  of  action,  if  any,  to  and  for  the  tenements  aforesaid,  widi  the  i^purtenaoeM 
above  demanded,  by  force  of  the  supposed  gift  in  the  said  count  menticmed,  immedi- 
ately devolved  upon  and  fell  to  the  said  ^nry  Tolson,  his  son,  in  manner  and  form 
as  uie-  said  Richard  Heniy  Tolson,  the  demandant,  had  above,  in  his  said  oomit  ia 
that  behalf,  alleged,  to  wit,  at,  &c. ;  that  the  last  mentioned  Henry  Tolson  did  no^ 
upon  or  after  the  death  of  the  first  named  Henry  Tolson,  ever  enter  into  the  tene- 
ments aforesaid,  with  the  appurtenances  above  demanded  by  force  of  the  supposed 
gift  aforesaid,  upon  or  after  the  death  of  the  first-named  Henry  Tolson  ;  that  the  said 
supposed  title  and  cause  of  action,  if  any,  to  and  for  the  tenements  aforesaid,  with 
the  appurtenances  above  demanded,  did  not  first  fall  to  the  said  Henry  Tolsoo,  the 
son  of  the  firstrnamed  Henry  Tolson,  by  force  of  t^e  supposed  gift  aftxesaid,  upMi  or 
after  the  death  of  the  first-named  Henty  Tolson,  within  twenty  years  next  he&ore  the 
suing  out  of  the  said  original  writ  of  the  said  Richard  Henry  Tolson,  tbe  demsadiiit^ 
in  this  behalf.  Verification. 

The  twenty-eighth  plea  alleged  that  the  said  Henry  Tolson,  the  son  <A  die  fint- 
named  Henry  Tow>n,  more  thiui  twenty  yeus  before  the  suing  oat  of  die  oneul 
writ  of  the  said  Richard  Henry  Tolson,  the  demandant,  against  the  said  WiDiaBi 
Kaye  therein,  to  wit,  on  the  10th  of  September  1729,  died,  to  wit,  at,  <&c.,  upon  whoae 
decease  the  supposed  title  and  cause  of  action,  if  any,  to  and  for  the  tenementa  afore- 
said, with  the  appurtenances  above  demanded,  by  force  of  the  supposed  gift  [541]  io 
the  said  count  mentioned,  immediately  devolved  upon  and  fell  to  Henry  Towhi,  his 
son,  that  is  to  say,  Heniy  Tolson,  the  son  of  the  said  Henry  Tolson,  die  aon  ai 
said  first-named  Hen^  Tolson,  to  wit,  at,  &c.,  foresaid  ;  that  the  said  Heniy  TolacHi, 
the  son  of  the  said  H^nry  Tolson,  the  son  of  the  first-named  Henry  Tolson,  did  do^ 
upon  or  after  the  death  of  the  said  Henry  Tolson,  die  son  of  the  first-named  Heuy 
Tolson,  ever  enter  into  the  tenements  aforesaid  widi  the  appurtmaaoes,  shore 
demanded,  by  force  of  the  su^^tosed  gift  aforesaid,  upon  or  after  die  death  frf  the  nid 
Henry  Tolson,  the  son  of  the  said  first-named  Henry  Tolson ;  that  the  said  aappotiA 
title  and  cause  of  action,  if  any,  to  and  for  the  tenements  aforesaid  witb  the  appurten- 
ances, above  demanded,  did  not  first  fall  to  the  said  Henry  Tolscm,  the  son  of  the 
said  Henry  Tolson,  the  son  of  the  said  first-named  Henry  Tolson,  by  force  of  the 
supposed  gift  aforesaid,  upon  or  after  the  death  of  die  sud  Hrary  Tolson,  widds 
twenty  years  next  before  the  suing  out  of  the  said  original  writ  of  tbe  said  Biehsid 
Henry  Tolson,  the  demandant,  in  this  behalf.  Verification. 

Twenty-ninth  plea — That  the  said  Henry  Tolson,  the  son  of  the  said  Heoiy 
Tolson,  the  son  oi  the  said  first-named  Henry  Tolson,  .aum  than  twenty  years  bolon 
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tfce  sning  out  of  the  origiiial  writ  of  the  nid  RiohArd  Heniy  Tolmii,  the  demaaduit, 
af^ainst  the  nid  William  Kaya  herein,  to  wit,  on  the  2d  of  Februaiy,  1763,  died, 
without  any  heir  male  ai  his  body  lawfully  isBuing,  to  wit,  at,  &c. ;  anci  that  immedi* 
ately  thereupon  the  supposed  title  and  cause  of  action,  if  any,  to  and  for  the  tene- 
ments aforesaid  with  the  appurtenances,  above  demanded,  by  force  of  the  supposed 
^  in  the  said  oount  mentioned,  devolved  upon,  and  fell  to,  Richard  Tolson,  the 
eldest  son  and  heir  of  the  body  of  William  Tolson  (then  deceased),  the  second  son  of 
Henry  Tolson,  the  son  of  the  first-named  Henry  Tolson,  as  heir  male  of  his  (6^]  tho 
said  Richard  Totson's  grandfather,  after  the  deaUi  of  his  said  uncle  the  said  Henry 
Tolson,  the  son  of  the  said  Henry  Tolson,  the  son  of  the  first-named  Henry  Tolson, 
to  wit,  at,  &C. :  that  the  said  Richard  Tolson,  t^e  son  and  heir  of  the  said  William 
TtrisoB,  the  second  son  of  Henry  Tolson,  the  son  of  the  first-named  Henry  Tolson, 
did  not  up(»i  or  aftw  the  deatii  of  the  said  Henry  Tcdson,  the  aon  of  tike  said  Henry 
Tidaim,  die  son  of  the  first-oamed  Henry  Tolson,  evm*  enter  into  the  tenements  afore- 
aid  with  the  appartenances,  above  demanded,  by  foroe  of  -the  supposed  gift  aforesaid, 
apoQ  or  after  the  death  of  the  said  Henry  Tolson,  the  son  of  the  said  Henry  Tolson, 
the  son  of  the  said  first-named  Henry  Tolson :  and  that  the  said  supposed  title  and 
cause  of  action,  if  any,  to  and  for  the  tenements  aforesaid,  with  the  appurtenances, 
above  demanded,  did  not  first  fall  to  the  said  Richard  Tolson,  the  son  and  heir  of 
the  said  William  Tolson,  the  second  son  of  the  said  Henry  Tolson,  the  son  of  the 
first-named  Henry  Tolson,  by  force  of  the  supposed  gift  aforesaid,  upon  or  after  the 
death  of  the  said  Henry  Tolson,  the  son  of  the  first-named  Henry  Tolson,  within 
twenty  years  next  before  the  suing  out  the  said  original  writ  of  the  said  Bichard 
Henry  Tolscm,  the  dCTiandant,  in  tins  behalf.   Verification,  && 

Thirtieth  plea — ^That,  though  true  it  was  that  the  ri^t  to  the  said  tenemeate, 
with  the  appartenances,  did  descend  fnmi  the  firat^iamea  Henry  Tolson  to  the  said 
Hony  Tolson  the  son,  as  tenant  in  tail-male,  in  manner  and  fOTm  as  tiie  said  Richu<d 
Hmry  Tolacm,  the  demandant,  had  above  in  his  said  count  in  that  behalf  tJleged, 
neveraieless  for  plea  in  that  behalf  the  said  William  Kaye  said  that  the  said  last- 
oamed  Henry  Tolson  did  not  become,  nor  was  he,  seised  of  the  said  tenements,  with 
the  appurtenances,  in  hia  demesne  as  of  fee-tail,  by  taking  the  esplees  thereof,  within 
tmnty  years  next  after  his  right  to  the  same  fint  descended.    Verification,  Sic 

[M3]  Thirty-first  plea — that,  though  true  it  was  that  the  ri^t  to  tiie  said  tene- 
ments, with  the  appurtenances,  did  descend  from  the  lastoamed  Henry  Tolson  to 
Henry  Tolson,  his  bod,  as  tenant  in  tail-male,  in  manner  and  form  as  the  said  Richard 
Seary  Tolson,  the  demandant,  had  above  in  his  said  oount  in  that  behalf  alleged, 
oevflridielesa  for  plea  in  l^t  behalf  the  said  William  Kaye  said  that  the  said  last-named 
Bmty  Tolson  did  not  beocMue  nor  was  seised  of  the  said  tenements,  with  Uie  appurten- 
aooes,  in  his  demesne  as  of  fee-tail,  by  taking  the  esplees  thereof,  within  twenty  yean 
next  after  his  said  right  to  the  same  first  descended.    Verification,  &c. 

Thirty-second  plea — that,  though  true  it  was  that  the  right  to  the  said  tenements, 
with  t^e  appurtenances,  did  descend  to  the  said  Richard  Tolson,  as  heir  male  of  the 
said  Henry  Tolson,  his  grandfather,  after  the  death  of  the  said  Henry  ToUon,  his 
uncle,  as  tenant  in  tail-imUe,  modo  et  formfi,  for  plea,  nevertheless,  the  said  Willifun 
Kaye  said  that  the  last-named  Richard  Tolson  did  not  become,  nor  was  he  seised  of 
the  same  in  his  demesne  as  of  fee-tail,  by  taking  the  esplees  therecrf,  within  twenty 
years  next  after  hia  said  right  to  the  same  first  descended!   Verification,  &c. 

To  the  twenty-iifth  plea — ^protesting  that  the  same,  and  the  matters  therein  con- 
tained, were  insiiffident  ro  law,  and  that  he  was  not  nnder  any  necessity,  nor  was  he 
hound  hy  the  law  of  the  land,  to  answer  the  same — the  demandant  replied  that  on  the 
lat  of  Januuy  1815,  to  wit,  at,  &c.,  the  said  Richard  Tolson,  father  of  the  said  Bichard 
Henry  Tolson,  the  demandant,  died,  leaving  the  said  Richard  Henry  Tolson,  the  now 
demandant,  his  only  son,  and  heir  of  his  body  lawfully  begotten,  him  surviving; 
whereupon  the  right  to  the  said  t«nements  with  the  appurtenanees,  above  demanded, 
did  first  descend  and  fall  to  him  the  said  Richard  Henry  by  force  of  the  said  ^ft ; 
and  that  the  said  right  did  so  first  descend  [544]  and  fall  to  him  as  aforesaid  within 
the  apace  of  twenty  years  next  before  the  suing  out  of  the  said  original  writ  of  him 
the  aaid  Richard  Henry  in  that  behalf ;  and  this  he  was  ready  to  verify,  wherefore  he 
I^yed  judgment  and  seisin  of  the  aforesaid  tenements,  with  the  appurtenances,  to  be 
Rdjodged  to  him,  &o. 

To  the  twenty-eixdi  plea,  protesting,  &c.,  the  denuuidant  replied  that,  on  the  1st 
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<A  January  1815,  to  wit,  at,  &c.  aforesaid,  the  said  Richard  Tolson,  father  of  tha  mad 
Richard  Henry  Tolson,  the  demandant,  died,  leaving  the  said  Richard  Henry  ToIbod, 
the  demandant,  his  only  son,  and  heir  of  his  body  UwfiiUy  begotten,  him  snrriTing ; 
whereapon  the  right  to  the  said  tenements  with  the  appurtenancfla,  above  demanded, 
did  first  descend  to  the  said  Richard  Henry ;  and  that  the  said  rigfat  did  ao  first 
descend  to  him  within  the  space  of  twenty  yean  next  before  the  suing  oat  of  the  said 
original  writ  of  him  the  said  Richard  Henry  in  this  behalf.  YerifioatiOT,  and  pnyw 
of  judgment  and  seisin,  &c. 

To  the  twenty^eventh  plea,  protesting,  &c.,  the  demandant  replied,  that,  after  the 
first-named  Henry  Tolson  died,  as  in  the  said  plea  mentioned,  the  ri^t  to  the  said 
tenements  aforesaid  with  the  appurtenances,  descended  and  came  to  the  said  Richard 
Henry,  the  demandant,  in  manner  and  form  as  the  said  Richard  Henry  had  above  in 
his  said  count  in  that  behalf  alleged  ;  and  that,  after  the  death  of  the  first-named 
Henry  Tolson,  the  right,  title,  and  cause  of  action  (a)  to  and  for  the  said  tenemeots 
with  the  appurtenances,  above  demanded,  did  first  fall  to  him  the  sud  Ridurd  Heniy, 
the  denuindaot,  by  force  of  the  said  gift,  within  the  space  ot  twenty  years  before  the 
suing  out  of  the  original  writ  of  [fiSS]  him  the  said  Riehard  Heaiy  in  this  behaH 
Vermcation,  and  prayer  of  judgment  and  seisin,  &c. 

To  the  twenty-eighth  plea,  protesting,  &c,  the  demandant  replied,  that,  after  the 
death  of  the  said  Henry  Tolson,  the  son  of  the  first-named  Henry  Tolson,  the  rigfat 
to  the  said  tenements,  with  the  appurtenances,  descended  and  came  to  the  said  Richard 
Henry  the  demandant,  by  virtue  of  the  said  gift,  in  manner  and  form  as  the  said 
Richard  Henry  had  above,  in  his  said  count,  in  that  behalf  all^;ed ;  and  tiiat,  aiter 
the  death  of  the  said  Henry  Tolson,  the  son  of  the  first-named  Henry  Tolson,  the 
right,  title,  and  cause  of  action  (vide  infra,  554,  557,  558)  to  and  for  the  said  tene- 
ments, with  the  appurtenances,  above  demanded,  did  first  foil  to  him  the  said  Ridiard 
Henry,  the  demandant,  by  force  of  the  said  giEt,  within  the  space  of  twenty  yean 
next  Wore  the  suing  out  of  the  said  originM  writ  of  him  the  said  Kehard  Hemy 
Tolson,  the  demanduit,  in  this  behalf.  verificatifMi,  and  prayer  d  judgment  aiia 
seisin,  &c 

To  the  twenty-ninth  plea,  protesting,  &c,  the  demandant  replied,  that,  after  the 
said  Henry  Tolson,  the  son  of  the  said  Henry  Tolson,  the  son  of  the  first-named 
Henry  Tolson,  died,  as  in  that  plea  mentioned,  the  right  to  the  said  tenements  with 
the  appurtenances,  descended  and  came  to  the  said  Richard  Henry,  the  demandant, 
in  manner  and  form  as  the  said  Richard  Henry,  had  above  in  his  said  count,  in  that 
behalf  alleged ;  and  that,  after  the  death  of  the  said  Henry  Tolson,  the  son  of  the  said 
Henry  Tolson,  the  son  of  the  first-named  Hemy  Tolson,  the  said  right,  title,  and  eaois 
of  action  to  and  for  the  said  tenements  with  the  appurtenances,  above  demanded,  did 
first  fall  to  him  the  said  Richard  Henry,  the  demandant,  by  fwoe  of  the  said  gift, 
within  twenty  years  next  before  the  suing  out  of  the  OTiginal  writ  d  him  Ui4/S\  tbs 
said  miduuid  Henry  in  tliis  behalf.    Verification,  and  prayer  of  judgment  and  seisin,  Ac. 

To  the  tfairtieui  plea,  protesting,  &c.,  the  demandant  replied  that  the  right  to  the 
siud  tenements  with  the  appurtenances,  above  demanded,  descended  and  oame  from 
the  first^named  Henry  Tolson  to  the  said  Henry  Tolson,  his  son,  and  from  the  aud 
Henry  Tolson,  the  son,  to  the  said  Richard  Henry,  the  demandant,  in  numner  and 
form  as  he  the  said  Richard  Henry  had  above,  in  his  said  count,  in  that  behalf  aU<^ ; 
and  that  the  said  right  did  so  first  descend  and  come  to  him  the  said  Richard  Hmut, 
the  'demandant,  within  the  space  of  twenty  years  next  before  the  saing  out  of 
the  (Kiginal  writ  of  him  the  said  Richard  Henry  in  this  behalf.  Verifiaraon,  and 
prayer  of  jud^ent  and  seisin,  &c. 

To  the  thirty-first  plea,  protestinj^  &c.,  the  demandant  replied  that  the  r^t  to 
the  said  tenements,  with  the  appurtenances,  above  demanded,  did  descend  and  eone 
from  the  said  Henry  Tolson  in  that  plea  mentioned,  to  the  said  Hmry  Tolsm,  his  iob, 
and  from  him  to  the  said  Richard  Henry  Tolson,  in  manner  and  form  as  the  said 
Richard  Henry  bad  above,  in  his  said  count,  in  that  behalf  allured ;  and  that  the  said 
ri^t  do  so  first  descend  and  oome  to  him  the  said  Ridianl  Heniy  witiiin  the  spsee 

(a)  There  would  be  no  cause  of  action  until,  by  some  act  of  deforcement^  (he  aeino 
per  formam  doni  had  been  distiu-bed,  and  the  right  of  entry  turned  into  a  right  of 

action. 
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of  twenty  yean  next  before  the  suing  out  of  the  original  writ  of  faim  the  said  Richard 
Henry  in  Una  behalf.    Verification,  and  prayer  of  juuiginent  and  seiain,  &o. 

To  the  l^rfy-aeomd  plea,  protesting,  &c.,  the  dmuuidant  rei^«d  that  the  right 
to  the  said  tenementB^  with  the  appartenaacee,  did  descend  from  tiie  said  Henry  Tolaon, 
grandfather  of  the  said  Kchard  Tolaon,  to  him  the  said  Richard,  as  in  that  ^ea  was 
mentioned,  and  from  the  said  Richard  to  the  said  Richard  Henry,  in  manner  and  form 
M  the  said  Richard  Henry  had  above,  in  his  said  count,  in  that  behalf  alleged  ;  and 
that  the  [647]  said  right  did  so  first  descend  and  come  to  him  the  said  Richud  Henr^ 
within  the  space  of  twenty  years  next  before  the  suing  out  d  the  aaid  original  wnt 
of  him  the  said  Bidiard  Henry  in  that  behalf.  Verification,  and  prayer  of  judgment 
and  seisin,  &c. 

The  defendant  demurred  generally  to  the  replications  to  the  twenty-fifth,  twenty- 
sixth,  twenty-aeventh,  twenty-eighth,  twenty-nintii,  thirtieth,  thirty-first,  and  tiiirty- 
seeond  pleaa ;  and  tiie  demandant  joined  in  demurrer. 

After  moment)  the  court  oi  dommon  Pleas,  in  Hilary  term  1823,  gave  judgment 

rthe  above  demnrren  for  the  defendant — holding  that  the  twenty  years  within 
h  a  formedon  in  the  descender  must  be  brought,  under  the  statnte  21  Jac.  1, 
c  16,  s.  1,  begin  to  run  when  the  title  descends  to  the  first  heir  in  tail ;  and  that  there 
is  no  dntinction  between  the  heir  of  a  tenant  in  fee  taking  by  descent  and  the  heir  of 
a  tenant  in  toil  (3  Brod.  &  K  217,  6  J.  K  Mooro,  542). 

Upon  error  brought  in  the  Exchequer  Chamber  on  this  judgment^  enan  were 
assigned  as  follows : 

"Afterwards,  that  is  to  say,  on  the  26th  day  of  May,  1842,  before  the  Justices  of 
oar  Lady  the  Queen  assigned  to  hold  pleas  in  the  court  of  the  said  Jjady  the  Queen 
before  the  Queen  herself,  and  the  Barons  of  the  Exchequer  of  the  said  Lady  the 
Qoeen,  of  tiie  degree  of  the  coif  (6),  in  the  Exchequer  Chamber,  at  Westminster, 
eomea  the  said  Ri^rd  Henry,  by  Edward  Gatty,  his  attorney,  and  says  that  in  the 
reoord  and  proceeding  aforesaid,  and  in  giving  judgment  afOToaaid,  there  ia  muiifest 
eerm,  in  this, — that,  in  and  by  the  said  judgment,  it  is  onosiderad  by  the  Court  of  the 
aaid  late  Kin^  [6481  Q«orge  the  Fourth,  of  the  Bench,  at  Westminster,  that  the  pleas 
oi  the  said  Richafd  Henry,  by  him  pleaded  by  way  of  roply  to  the  pleas  of  the  said 
Willie  by  him  twenty-fifthly,  twenty-aixthly,  twenty- seventhly,  twenty -eighthly, 
twenty-nintiily,  tfairtiethly,  thirty-firstly,  and  thirty-secondly  pleaded  in  bar,  were  not 
sufficient  in  law  ;  whereas  it  ought  to  have  been  considered  by  the  said  court  that  the 
said  several  pleas  of  the  said  Richard  Henry  were,  and  that  each  of  them  was,  sufficient 
in  law.  Thero  is  also  error  in  this,  to  wit,  in  and  by  the  said  judgment,  it  is  con- 
aidered  by  the  said  court  that  the  aaid  Richard  Henry  take  nodiuig  by  his  writ,  but 
that  he  be  in  mercy ;  whweaa,  hy  the  law  of  the  land,  it  ou^t  to  have  been  considered 
by  the  aaid  court,  that,  notwithstanding  the  matters  in  the  aaid  twenty-seventh,  twenty- 
^gfath,  twenty-ninth,  thirtieth,  tiiirty-first,  and  thirty-second  pleas  alleged,  the 
puintilT  ought  to  recover  against  the  aaid  William  the  tenements  aforesaid,  with  the 
appiirteuaijcea,  demanded  by  the  sud  Richard  Henry  against  the  said  William  :  There 
is  also  error  in  this,  to  wit,  that,  in  and  by  tlie  said  judgment,  it  is  considered  by  the 
sud  court  that  the  said  Richard  Henry  take  nothing  by  his  said  writ,  but  that  he  be 
in  mercy ;  whereas,  by  the  law  of  the  land,  judgment  ought  not  to  have  been  rendered 
by  the  said  court  until  after  the  trial  of  the  aaid  issues  in  fact  joined  between  the 
piuties  upon  the  said  record  {vide  post,  688,  589,  590) :  And  the  said  Richard  Henry 
{Hays  that  the  judgment  aforesaid,  for  the  errors  aforesaid,  and  for  other  errors  in  the 
said  record  and  proceedings,  may  be  reversed,  annulled,  and  altogether  faolden  for 
nought^  and  that  he,  the  said  Richard  Henry,  jxay  be  restored  to  all  thingEi  which  he 
has  lost  on  oooaaion  <rf  die  said  judgment,  &o."   Joinder  in  error. 

The  case  was  u^ed  in  tiie  Exchequer  Chamber  on  the  30th  of  November  1842, 
before  Lord  Denman,  C.  J.  [649]  Lend  Abinger  C.  B.,  Parke,  B.,  Alderson  B., 
Williams  J.  and  Rolfe  E 

Manning  Serjt.  (with  whom  was  Scott)  for  the  plaintiff  in  error.  The  judgment 
prooouDced  herein  by  the  court  below  (3  B.  &  B.  217,  6  J.  B.  Moore,  542)  proMeded 


{b)  Barons  of  the  Exchequer  cannot  take  assises,  and  therefore  cannot  tty  a  cause 
at  nid  prius,  unless  they  be  of  the  degree  of  tiie  eoif.  But  the  11  G.  4  &  1  W.  4, 
c  70,  B.  8,  does  no^  (like  the  27  Eliz.  c.  8),  rwjnire  Uiis  qualification  for  Barons  of  the 
Richequer  sitting  in  the  Ebcehequer  Chamber  in  error. 
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mainly  upon  the  authority  of  Doe  dem.  George  r.  Jesson  (6  East,  80),  and  Cetiert^  x. 
Dutton  (4  Taunt.  826) ;  neither  of  which  cases  will,  upon  examination,  be  found  to 
apply  to  the  question  now  to  be  determined.  Before,  howerer,  discussing  the  ground* 
<A  the  judgment  in  the  court  below,  it  may  be  more  convenient  to  advert  to  the 
statutes  and  the  authorities  upon  which  reliance  is  placed  to  shew  that  that  judgment 
cannot  be  supported.  The  statute  de  donis,  13  Edw.  1,  a.  I,  o.  1,  runs  thus — **riiit, 
concerning  lands  that  many  times  are  j^ven  upon  ooudition,  tlutr  is  to  wit,  wlicn  ai^ 
giveth  his  land  to  any  man  and  his  ^e,  ana  to  tiie  heirs  begotten  <rf  ^ba  bodjes  at 
the  same  man  and  his  wife,  with  such  conditaon  expressed,  that,  if  the  same  man  ud 
his  wife  die  without  heirs  of  their  bodies  between  them  begotten,  the  luid  so  given 
shall  revert  to  the  giver  or  his  heir :  in  case  also  where  one  giveth  lands  in  frank- 
marriage,  which  gift  hath  a  condition  annexed,  though  it  be  not  exm'eflsed  in  tite  deed 
of  the  gift,  which  is  this,  that,  if  the  husband  and  wife  die  without  heir  of  their 
bodies  begotten,  the  land,  so  given,  shall  revert  to  the  giver  or  his  heir :  in  case  abo 
where  one  giveth  land  to  another  and  the  heirs  of  bis  body  issuing ;  it  seemed  very 
hard,  and  yet  seemetb,  to  the  givers  and  their  heirs,  that  their  wi^  being  expressed 
in  the  gift,  was  not  heretofore,  nor  yet  is,  observed :  In  all  tiie  cases  afOTesaid,  aftar 
issue  begotten  and  bom  between  them  (to  whom  the  lands  yrvn  {^ven  mider  sudi 
condition)  heretofore  such  feoffees  had  power  to  aliene  tiie  land  so  given,  and  to  dis- 
inherit their  [060]  issue  of  the  land,  contrary  to  the  minds  of  the  givers,  and  contrary 
to  the  form  expressed  in  the  gift :  And,  further,  when  tiie  issue  of  such  feoffee  is 
failing  (deficiente  exitu),  the  land  so  given  ought  to  return  to  the  giver,  or  his  heir, 
by  form  of  the  gift  expressed  in  the  deed,  though  the  issue  (if  any  were)  had  died : 
yet  by  the  deed  and  feoffment  of  them  (to  whom  the  land  was  so  given  upon  OHidi- 
tion)  the  doners  have  heretofore  been  tmred  of  their  reversion  of  the  same  tenemeita, 
which  was  directly  repugnant  to  the  form  of  the  gift :  Wherefore  (s.  2)  our  lend  the 
King,  perceiving  how  necessary  and  expedient  it  should  be,  to  provide  remedy  in  the 
aforesaid  cases,  hath  ordained  that  the  will  of  the  giver,  acoonliDg  to  the  form  in  the 
deed  of  gift  manifestly  expressed,  shall  be  from  hencefrath  observed ;  so  that  they  to 
whom  the  land  was  given  under  such  condition,  shall  have  no  power  to  alien  tike  land 
so  ^ven,  but  that  it  shall  romain  unto  the  issue  <A  them  to  wnom  it  was  given  after 
their  death,  or  shall  revert  unto  the  giver,  or  his  heirs,  if  issue  fail  (in  that  there  u 
no  issue  at  all),  or  if  any  issue  be,  and  fail  by  death,  or  heir  of  the  body  of  such  issue 
failing."  By  the  terms  of  this  enactment  the  prohibitaon  is  imposed  upon  the  doneea^ 
not  upon  the  issue  or  the  heirs  of  donees.  But,  upon  the  construction  of  this  statute,  it 
has  always  been  held  that  the  prohibition  extends  to  the  issue  in  tail  of  the  donee ;  wfaidi 
can  only  be  by  holding  them  to  be  comprehended  under  the  term  "  donees."  It  is  tne 
that  the  issue  in  tail  are  called  heirs  of  the  donee ;  but  that  is  not  a  strictiy  correct  expres- 
sion ;  they  are  not  heirs  of  the  donee ;  they  are  the  issue  of  the  donee  ^>ecially  designated 
to  take  by  the  gift  It  frequently  happens  that  the  issue  in  tail  is  not  heir,  Imt  talm 
because  he  is  designated :  and  that  is  so  clearly  the  case,  tiist,  if  land  be  given  to  A.  snd 
the  heirs  of  his  body,  and  A.  dies  leaving  B.  his  son  and  heir,  and  R  dies  leaving  a  ton 
[661]  and  daughter  by  one  ventor,  and  a  second  son  by  another  venter ;  if  tiie  eldest 
son  enter  and  have  actual  seisin  of  the  land,  and  die,  tiie  younger  son  shall  take,  and 
not  the  daughter  of  the  whole  blood.  There  is  no  possessio  fratns,  because  the  younger 
son  claims,  not  as  heir  of  the  party  last  seised,  but  as  heir  in  tail  of  A.,  t^e  OTigiml 
donee — or,  to  speak  more  correctly,  as  issue  in  tail  of  A,  the  original  donee,  designated 
to  take  by  the  form  of  the  gift.  This  is  distinctly  so  laid  down  in  Cruise's  Dient^ 
3d  edit  vol.  iii.  p.  439,  "  Descent  by  Statute  and  Custom,"  tit  29,  c.  6,  s.  6 :— "  llie 
maxim  that  seisina  facit  stipitom  does  not  take  place  in  the  descent  of  estates-tail ;  it 
being  only  necessary,  in  deriving  a  title  to  an  estate  of  this  kind  by  descent,  to  dedoee 
the  pedigree  from  the  first  purchaser,  and  to  shew  tliat  the  claimant  is  heir  to  him ; 
for,  uie  issue  in  tail  daim  per  formam  doni,  that  is,  tiiey  are  as  mn^  within  the  vinr 
and  intention  of  the  donor,  and  as  personally  and  prerasd;^  described  in  the  gift,  ss 
any  of  their  ancestors."  In  sect  6  it  is  said :  "The  enlusicHi  of  the  half  bkm  doM 
not  take  place  in  the  descent  of  estates-tail ;  because  t^e  descent  from  the  first  purdusv, 
or  original  donee  of  the  estate,  must  be  strictly  proved ;  and,  when  the  linea^  is  thin 
made  out,  there  is  no  need  of  this  auxiliary  evidence.  Lord  Coke  says  (Co  Litt  ISb. ; 
EcUdiff*s  case,  3  Co.  Rep.  41  b.)  the  issue  in  tail  is  ever  of  the  whole  blood  to  tiie  dcmea 
And  iu  a  modern  case  {Doe  dem.  Gregory  v.  Whidieh,  8  T.  R.  211)  Lord  Kenyon 
observed,  that,  in  the  case  of  estates-tail,  tiie  half-4)kx>d,  ooming  within  the  dflacriptioa 
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the  entail,  may  inherit  as  effectually  as  the  whole  [blood] :  there  the  rule  of  posseasio 


time  positions  except  the  last,  that  the  mie  <rf  pbssessio  fratris  does  not  apply  to  an 
estate-tail.  With  regard  to  tlut,  however,  there  is  a  distinct  autho~[662]-nty  occurring 
abortly  after  the  passing  of  the  statute  da  donis,  in  Maynard's  Edward  the  Seoon^ 
folio  147 :  "  Herle. — I  give  you  certain  tenements  in  fee-tail ;  you  have  issue  a  son, 
and  afterwards,  by  ancmer  wife,  a  daughter :  you  die,  your  son  enters,  and  dus  with- 
out iwie :  then,  no  man  would  say  that  she  ou|^t  not  to  enter  as  heir  to  her  brothw, 
and  yet  she  is  not  of  t^e  whole  blood.  Scrope,  Justice. — ^It  is  no  marvel,  for  she  is 
iasue  to  him  to  whom  the  gift  was  made,  and  so,  party  to  tlie  entail "  (a).  This,  as  well 
as  the  dictum  of  Lord  Kenyon  in  the  case  before  adverted  to,  is  a  distinct  authority  to 
shew  that  there  is  no  possessio  fratris  of  an  estate-tail.  Lord  Coke  lays  it  down  very 
dutinctly,  that^  "  if  a  man  makes  a  gift  to  one  and  his  heirs  of  his  body,  and  ho  hath 
issue  a  son  and  a  daughter  by  one  venter,  and  a  son  by  another  venter,  and  the  father 
dies,  and  the  elder  son  enters  and  dies,  the  younger  son  shall  inherit  per  formam 
dmi ;  for  he  claims  as  heir  of  the  body  of  the  donee,  and  not  generally  as  heir  to  his 
Iwother;  apd  this  is  ihe  reason  tiiat  Lit^eton  saith  (sect.  8)  quod  possessio  fratris  de 
ieodo  simplico,  fiuit  aorcnan  ease  han^em ;  in  which  rule,  eveiy  word  is  to  be  observed." 
hiHitUm  V.  Smkm  (S  Ves.  sen.  634)  it  is  said  by  the  court:  "  It  is  truly  said,  that*  if 
a  man  seised  of  an  estate-tail,  with  or  without  remainder  over,  wmtracts  for  sale  and 
receives  the  purchase  money,  and  dies,  in  the  first  case  without  levying  a  fine,  or  with- 
out a  recovery  in  the  Last  case,  this  court  would  not  carry  into  execution  agunst  the 
isnie  in  tail ;  as  was  the  case  of  Mr.  Savit  of  Medley,  who,  when  tenant  in  tail,  chose 
rather  to  live  in  gaol  and  be  served  on  plate  there,  than  to  perform  his  agreement : 
but  the  ground  of  that  is,  the  issue  in  toil  in  the  one  case,  or  remainder-man  in 
the  other,  claim  per  formam  doni,  from  the  creator  or  author  of  the  estate-tail; 
[6S3]  and,  therefore,  though  in  the  power  of  tenant  in  tail  to  be  barred  by  a  particular 
conveyance,  t^t  not  being  d(me,  the  court  cannot  take  away  that  right  they  derive, 
not  from  the  tenant  in  tail,  but  from  the  author  "  (of  tiie  entail).  In  Hinton  v.  Hinbm, 
the  right  of  the  issue  in  tail  is  put  upon  the  same  footing  as  the  right  of  the  remainder- 


inae  oi  the  first  donee  as  much  as  the  issue  of  the  remainder-man.  If  land  be  given 
to  A.  and  tiie  heirs  of  his  body,  remainder  to  B.  and  the  heirs  of  his  body,  and  A. 
has  a  son  C,  and  B.  has  a  son  B.,  the  rights  of  C.  are  as  much  within  the  purview  of 
the  nft  and  the  intention  of  the  donor,  as  the  rights  of  D. ;  probably  more  so,  because 
Ae  donor  has  postponed  B.  and  his  issue  to  A.  and  his  issue.  But,  according  to  the 
other  ude,  altJiough  the  rights  of  the  issue  of  R  cannot  be  defeated  without  suffering 
a  recovery,  and  aEhough  an  act  done  by  R  to  bar  his  issue,  or  any  laches  by  R,  wiU 
not  have  the  effect  of  defeating  the  gift  to  his  issue,  yet  the  act  or  the  laches  of  A. 
will  have  the  effect  of  defeating  the  g^t  to  the  issue  of  A.  Tenant  in  tail  cannot  die- 
eUim,  Maynard,  547,  8^9  {&  de  Broke  v.  T.  U  Botilier,  T.  17  £.  2);  and  in  Perm's 
ooK  (6  Ga  Bep.  7  b.)  it  is  laid  down,  that  "  in  a  formedon  in  descender,  if  the  deman- 
dant be  barred  verdict  or  demurrer,  or  hy  a  release  of  errora,  yet  the  issue  in  tul 
1^1  have  a  new  formedon  in  descender,  for  he  daims  not  only  as  heir,  but  per  formam 
doni ;  and  he  shall  not  be  barred  by  the  ffunt  or  false  pleading  of  his  ancestor."  Then 
why  is  he  to  be  barred  by  the  laches  of  his  ancestor  in  not  asserting  his  right  during 
twenty  years?  There  is  nothing  in  the  statute  21  Jac.  1,  a  16,  which,  in  terms,  takes 
away  tins  right.  The  first  section,  "  for  quieting  [664]  of  men's  estates  and  avoiding 
of  suits,"  enacts,  "  that  all  writs  of  formedon  in  descender,  formedon  in  remainder,  and 
formedon  in  reverter,  at  any  time  hereafter  to  be  sued  or  brought  of  or  for  any  manors, 
lands,  tenements,  or  hereditaments  wher«into  any  person  or  persons  now  hath  or  have 
uiy  titJe  or  cause  to  have  or  pursue  tuay  such  wnt^  shall  be  sued  uid  taken  within 
twen^  years  next  after  the  aoA  of  this  present  session  of  parliament ;  and  after  the 
ttid  twentj^  yctm  expired,  no  such  person  or  persons,  or  any  of  their  heirs,  sh^  have 
m  maintain  any  such  writ  of  or  ror  any  of  the  said  manors,  lands,  tenements,  or 
mnditaments :  and  that  all  writs  of  formedon  in  descender,  formedon  in  remainder, 
and  formedon  in  reverter,  of  any  manors,  t&c.  at  any  time  hereafter  to  be  sued  or 
brought,  by  occasion  or  means  of  any  title  or  cause  hereafter  happening,  shall  be  sued 
wd  token  wit^n  twenty  years  next  after  the  title  and  cause  of  action  first  descended 
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provide  for  the  rights  of,  the 


(a)  And  see  Maynard's  £dw.  IL  p.  628,  629. 
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or  follen,  and  at  no  time  after  the  said  tweuty  years."  The  argum^t  in  sapport  of 
the  judgment  of  the  court  below  will  be  founded  upon  the  in1»txiactioa  of  the  word 
"first," — an  argument  clearly  at  variance  with  the  grunmatical  construction  of  oor 
language,  and  the  usual  phra^logy  of  the  time  at  which  the  act  passed.  Altboogb 
it  was  not  contended,  in  the  argument  below,  that  a  remainder  or  reversion  expeetut 
upon  an  estate-tail  can  be  defeated  by  the  laches  of  the  tenant  in  tail,  by  his  lying 
by  for  twenty  years  -  yet  the  convenience  of  quieting  men's  titles,  upon  whita 
the  decision  of  the  court  below  proceeded,  would  apply  as  distinctiy  to  the  dains 
of  a  remainder^man  or  of  the  reversioner,  as  it  would  be  to  the  cUum  of  the  israe 
in  tail  Because,  if  a  tenant  in  tail,  in  a  county  where  there  is  no  register,  is 
enabled  to  execute  a  conveyance  by  lease  «id  release,  suppressinE  some  maniuB 
settlement  (as  was  done  in  Doe  dem.  Smith,  v.  Pt/ke  (3  B.  &  Ad.  738,  IS.&M.  38A)X  t£e 
[666]  inoonvenience  to  the  purchaser  is  precisely  the  same  whether  the  claim,  in 
opposition  to  the  conveyuice,  is  set  up  by  the  issue  in  tail,  or  by  a  party  claiming  by 
way  of  remainder.  The  principal  ground  taken  in  the  court  of  Common  Pleas  wa^ 
that  for  the  quieting  of  men's  titles,  it  is  expedient  that  the  issue  in  tail  should 
after  twenty  years  acquiescence  by  his  ancestor,  bo  allowed  to  set  up  his  title  in 
disturbance  of  the  conveyance  of  his  ancestor.  But,  what  difference  can  it  make  to 
the  purchaser  whether  the  adverae  claim  is  set  up  by  the  issue  of  the  eldest  son,  who 
is  said  to  be  barred  by  his  ancestor's  acquieaoenoe,  or  by  the  second  sod  or  his  inn^ 
who,  it  is  admitted,  are  not  barred?  The  inconvenience  is  the  same  in  eitiwreaie: 
and  it  is  not  reasonable  that  tiie  language  of  the  statute  should  be  steained  for  tbo 
purpose  of  reaching  the  one  case,  when  it  is  impossible  to  strain  it  so  as  to  naA 
the  other,  which  stands  in  precisely  the  aame  position :  the  iasue  in  tail  and  the 
renuunder-man  both  taking  not  as  heirs  of  the  person  last  named  of  the  eetate^sil, 
nor  indeed  as  heirs  of  the  donee,  but  aa  parties  entitled  ex  provisione  donatmia,  by 
the  express  limitation  of  the  gift.  If  this  new  doctrine  can  be  supported,  it  fdlows 
that  any  tenant  in  tail  who  happens  to  live  for  twenty  years  after  his  estate-tail  comes 
into  possession,  may,  so  far  as  his  issue  is  concerned,  destroy  the  estate-tail  without 
fine  or  recovery,  by  lease  and  release  executed  at  the  time  his  interest  first  accrues. 
[Lord  Abinger  C.  B.  According  to  your  argument,  the  title  of  a  purchaser  woold 
not  be  secure,  even  though  the  heirs  of  the  donee  had  been  out  of  posseesira  500 
years.]  The  inconvenience  is  admitted  to  exist  with  regard  to  the  remainderman.— 
[Bolfe,  B. — In  the  case  you  put,  t^e  tenant  in  tail  creates  a  base  fee,  which  is  good  as 
against  him.  Upon  his  death  the  right  to  enter  would  first  accrue  to  his  issne.]  If  a 
base  fee  had  been  acquired,  as  where  tenant  in  tail  levied  a  fine,  [600]  the  issue  in  tafl 
was  barred  absolutely,  though  the  remainder  and  reversion  would  continue  to  exist 
A  base  fee  cannot  be  created  by  an  indenture  of  bargain  and  sale,  which  .conveys  «a 
estate  for  a  year  only,  or  by  m  indenture  of  release,  unless  the  relessee  enter  durii^ 
the  life  of  the  relessor.  But  suppose  a  party  entitled  to  enter  as  tenant  in  tail,  alieu 
without  having  taken  possession,  actual  or  legal,  according  to  the  view  of  the  case 
contended  for  by  the  defendant,  twenty  years'  possession  by  t^e  alienee  woukl  bar  tbe 
issue  in  tail.  [Eolfe  R  All  the  evUs  and  inconveniencies  you  are  pointing  oat, 
would  have  arisen  in  the  case  of  a  party  living  and  out  of  possession  at  the  time  of  the 
passing  of  the  21  Jac  1,  c.  16.    Vou  must  contend  that  the  legislature  intended  to 

Con  act  which  was  to^operate  ilifierently  upon  persons  living  afterwards.  Aldenra  K 
I  is,  that  they  intended  to  injure  those  wh<Hn  they  knew,  but  not  those  whom  tb^ 
did  not  know.  Lord  Abuiger  C.  E  I  see  no  reason  why  the  statute  shouM  not 
receive  the  same  oonstructiou  in  botit  cases.]  Though  tJie  provision  relating  to  righti 
of  action  already  vested,  and  that  relating  to  rights  of  action  thereafter  to  accrue,  an 
distinct,  it  is  not  contended  that  any  different  construction  is  to  be  put  upon  the  two 
clauses.  But  with  respect  to  the  former  clause,  —the  relating  to  rights  of  action  already 
vested, — no  hai-dship  could  accrue.  Particular  individuals  were  in  actual  possesaioD 
M  ri^ts  of  action  which  it  was  in  their  power  immediately  to  enforce.  These 
parties  were  allowed  teu  years  to  bring  their  actions.  The  first  clause  of  ths 
statttte  reserves  to  these  i»rties  precisely  the  same  right  which,  the  demaadaDt 
contends,  is  reserved  to  him  by  the  second  clause.  It  is  Uie  defendant's  cue, 
not  the  demandant's,  whicii  requires  that  issues  in  tul  whose  titles  have  acoued  liiioe 
the  passing  of  the  act^  shall  be  placed  in  a  differmt  poaitim  from  those  pSBT] 
whose  title  accrued  before  the  act  The  <Hily  difference  between  the  two  cases  u, 
that  the  legislature  gave  to  t^em  whom  titey  may  have  known,  twenty  years,  in 
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additkn  to  all  the  time  they  had  already  lain  by,  but  gave  to  iuture  claimaata  only 
twenty  years  from  the  death  of  their  predecesscHis.  In  a  note  to  Sheppard's  Touchstone, 
by  Atherley,  p.  336,  ti«ating  of  the  statute  de  donis,  it  is  said :  Amonest  other 
meuis  by  whiim  its  stnctDoss  is  relaxed,  the  above-notioed  act  of  21  James  L  may  be 
regarded  as  one.  To  what  extent  this  act  interferes  witii  the  statute  de  donis,  is  tA» 
point  vhioh  forms  the  subject  of  our  present  inquiry.  In  order  to  come  to  a  more 
correct  oonclusion  in  this  inquiry,  it  will  be  proper  to  observe,  that,  ever  since  the 
paaaing  the  statute  de  donis,  it  has  been  held  that  each  and  every  sucoeedin^  tenwt 
in  tail  has  an  estate  or  titte  distinct  from  the  estate  or  title  of  the  precedmg  one, 
because  each  succeeding  tenant  in  tail  is  held  to  derive  his  tatle,  not  from  the  preoed- 
iiig  tenant  in  tail,  but  from  the  donpr ;  and,  although  the  succeeding  tenant  in  tail 
may  dwive  his  title  through  the  preceding  one,  still  he  is  held  to  take  no  estate  or 
interest  from  him,  but  per  fomuun  doni."  And,  after  referring  to  several  authorities, 
the  note  proceeds: — "In  a  certain  sense,  therefore,  every  tenant  in  tail  is  to  be 
regarded  as  a  kiud  of  purchaser.  The  act  of  the  21  James  I.  must  be  clearly  construed 
with  reference  to  the  doctrine  just  noticed.  Each  succeeding  tenant  in  tail,  therefore, 
having  an  estate  or  title  distinct  from  the  estate  or  title  of  the  preceding  one,  even 
though  t^e  succeeding  one  may  be  the  son  uid  issue  in  tail  of  the  preceding  one,  it  of 
oourae  follows  that  a  tiUe  or  oaose  of  action  (spoken  of  by  the  act)  which  falls  u^on 
the  son  in  respect  of  his  estate-tail,  cannot  possibly  be  the  same  title  or  cause  of  action 
whioh  had  previously  fallen  on  his  father  in  respect  of  his  (tiie  father's)  estate-t^ 
As  the  estates  of  the  fsl^er  [608]  and  tiie  son  are  distinct  estates,  so  the  father  and 
tile  son  must  necessarily  have  a  distinct  cause  of  action  on  account  of  his  own  estate ; 
and,  consequently,  when  the  act  says  that  formedon  in  descender  shall  be  brought 
within  twenty  years  after  the  title  or  cause  of  action  first  descended  or  fell,  it  must 
neceesatily  mean  that  every  party  who  brings  a  formedon  must  bring  it  witiiin  twenty 
years  next  after  his  (the  party's)  own  title  or  cause  of  action  first  descended  or  fell, 
and  not  within  twenty  years  after  the  title  or  cause  of  action  of  some  other  person 
(and  whioh  related  to  another  estate  or  interest)  descended  or  fell  upon  such  other 
person.  Eveiy  pawn,  therdore^  who  has  a  distinct  estate  (as  every  tenant  in  tail 
has),  muat^  if  he  is  disseised  of  such  estate,  have  a  distinct  cause  of  aoticm,  asid  the 
act  of  James  allows  him  twenty  ^ears  in  which  to  bring  his  fwrnedon,  after  such  cause 
of  action  first  arises."  [Lord  Abinger,  C.  J.  The  author  of  that  note  seems  to  think 
that  the  estate-tail  has  nothing  to  do  with  the  inheritance.  The  issue  in  tail  takes 
per  formam  doni ;  but  it  is  by  descent  that  be  claims.]  He  takes  quodammodo  by 
deaoent,  not  from  the  party  last  seised  by  virtue  of  the  entail,  but  by  descent  from 
tiie  donee  (a),  and  therefore  he  takes  the  estate  discharged  from  the  incumbrances  of 
tiie  last  preceding  entailee.  So,  each  surviving  heir  apparent  takes  the  dukedom  of 
Cornwall  discharged  from  all  incumbrances  created  by  his  quasi  ancestor ;  yet  the 
estate  of  the  duke  of  Cornw»U  is  an  estate  of  inheritance.  [Xord  Abinger,  C.  fi.  Not 
so.  The  nature  of  tiiat  estate  is  very  fully  discussedin  The  Frince's  case  (8  Go.  Bep.  1). 
Hie  duke's  titie,  which  vests  before  his  fother's  death,  rests  upon  an  act  of  parliament : 
it  ia  [509]  an  estatfr4iaiL  A  remainder-nuui  has  no  estate  at  all  until  ^ure  of  the 
isnie  in  tail ;  th^efore  his  is  not  an  estate  by  descmt :  but  tiie  issue  in  tail  takes  by 
virtue  of  his  descent]  '^^ot  from  the  party  last  seised — the  party  guilty  of  laches — 
bat  from  the  donee.  It  was  one  of  the  resolutions  in  The  Prince  s  case,  that  the  foe- 
simi^e  of  the  duchy  is  in  the  duke.  *'  If,  therefore,"  proceeds  Mr.  Atherley,  "  a  title 
or  cause  of  action  falls  or  descends  upon  A.  B.,  and  he  neglects  to  bring  his  formedon 
within  twenty  years  ^ter  it  so  falls  or  descends,  on  what  ground  can  it  be  contended 
that  the  son  and  issue  in  tail  of  A.  B.,  who  has  a  distinct  title  or  cause  of  action  from 
the  one  which  his  &ther  had,  shall  be  barred  of  his  formedon  1  As  to  the  expression 
in  the  act^  'first  descended  or  fallen,'  it  must  be  quite  clear,  that,  in  whatever  sense 
the  term  '  first '  is  to  be  understood,  it  must  be  applied  to  the  titie  or  cause  of  action 
which  has  descended  or  fallen  upon  the  person  navii^  such  titie  or  cause  of  action, 
and  not  to  the  titie  or  cause  of  action  which  had  {nreviously  fallen  or  descended  upon 
some  other  perscm.  Another  argument  in  fovour  ol  the  construction  contended  for  is, 
that  it  oumot  be  supposed  that  the  act  meuit  to  entirely  take  away  the  right  of  imy 
one  who  had  himseli  an  original,  primary  substantive  ri^t,  and  not  derived  oy  descent 

(a)  The  descent  is  not  always  necessarily  traced  from  the  donee ;  as  a  gift  in  tail 
may  be  made  to  A.  and  his  heirs  begotten  of  the  body  of  his  father  or  grandfather. 
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from  another ;  because  it  cannot  be  supposed  that  the  act  meant.to  deprive  man  d  his 
right  for  the  laches  and  neglect  of  another.  It  may,  therefore,  it  is  coaceived,  be 
sfuely  assumed  that  the  act  did  not  intend  to  entirely  take  away  the  right  of  any  man, 
where  his  rij^t  was  a  primary,  original  rights  and  not  a  mere  derivative  one ;  but 
merely  meant  to  narrow  or  abridge  me  period  in  which  be  might  recover  his  ri|^t; 
where  he  had  been  deprived  of  it  If  this  is  admitted,  then  it  necessarily  follows  that 
each  succeeding  issue  in  tail  (each  such  issue  in  tail  having  an  original  primary  ri^t) 
has  still  a  [660]  right  to  bring  a  {brmedon,  provided  he  brings  it  wiUiin  the  pmod 
prescribed  by  the  act.  But  is  thwe,  it  may  be  asked,  an^rthin^  eithor  ui  die  lat^piags 
or  evident  meaning  of  the  act  which  militates  against  this  opinion  ?  II  tiie  omstme- 
tion  of  the  act  is  to  be  influenced  (as  it  is  conceived  it  must)  by  the  doctrine  above 
noticed,  viz.  that  each  and  every  succeeding  tenant  in  tail  has  a  distinct  estate  fnun 
that  of  his  ancestor,  then  it  must  be  tolerably  clear  that  this  question  may  be  safely 
answered  in  the  negative.  Construing  this  act  with  reference  to  this  doctrine,  notbing, 
either  in  the  preamble  to  the  act,  or  in  the  enacting  part  (even  if  that  part  (tf  the 
enacting  clause  which  applies  solely  to  oases  which  were  in  existence  at  the  time  d 
passing  the  act  should  be  resorted  to  in  order  to  aid  the  construction  of  that  pari  of  it 
which  applies  to  oases  which  may  now  arise),  or  in  the  proviso,  can  be  furly  con* 
sidered  to  oppose  the  opinion  just  advanced ;  nor  is  t^ere  in  tiie  general  object  whiA 
the  act  had  m  view,  that  of  quietiug  tit^  any  thing  that  muitates  against  lodi 
opinion.  But,  in  order  to  be  the  better  satisfied  of  this,  let  us  take  a  more  minute 
view  botii  of  the  different  or  component  parte  of  the  act,  and  of  its  general  objed 
As  to  the  preamble,  which  speaks  of  (juieting  titles,  it  cannot,  it  is  conceived,  have 
the  slightest  influence  in  the  construction  of  the  act :  at  any  rate,  to  hold  that  the 
preamble  affords  an  evidence  that  it  was  the  intention  of  the  act  to  make  the  ladua 
of  tenants  in  tail  operate  as  a  bar  to  the  issue  in  tail,  would  be  absurd,  unless  it 
could  be  contended  that  it  afforded  an  equal  evidence  of  an  intention  (hat  his, 
laches  should  bar  the  remainder-man  and  reversioner.  But  the  remainder-man  and 
reversioner,  it  is  admitted,  are  not  barred  by  the  laches  of  tenant  in  tul,  nnlefli 
they  have  become  so  by  the  altwation  of  the  law  effected  in  ToUon  v.  Kiufc  To 
have  made  the  act  rei^y  an  act  for  quieting  titles,  the  laches  of  t«iant  in  lafl 
[061]  should  have  been  made  a  bar  to  the  lormedon  of  the  remaindermaa  and 
reversioner,  as  well  as  of  the  issue  or  heir  in  tail"  The  question  is,  whether  the  ri^ 
here  sought  to  be  enforced,  is  the  same  tight  that  was  lost  by  the  laches  cA  the 
ancestor.  If  it  be,  the  demandant  is  out  of  court,  It  was  formerly  not  unusual  to 
give  lands  to  B.  and  the  heirs  of  the  body  of  A.,  his  father ;  in  which  case  the  issue 
would  take  as  heirs  of  the  body  of  B.,  not  as  heirs  o!  the  person  last  seised,  for  the 
heir  of  the  father  might  not  be  the  heir  of  the  donee.  For  instance,  suppose  A.  has 
two  sons,  B.  and  C,  by  different  venters,  and  on  estate  is  given  to  R,  t^e  eldest  son, 
and  the  heirs  of  the  body  of  A.,  the  father;  in  that  case,  C.,  the  second  son,  though 
of  the  half-blood,  and  consequently  not  the  heir  of  R,  woi^  take  by  virtoe  oS  w 
Umitation.  Or,  sui^toee  land  to  be  given  to  A.  in  tail,  remainder  to  R  in  tail,  to  wit, 
to  him  and  1^  heirs  of  the  body  o£  R's  father,  uid  R  dies  before  the  expiation  of 
the  first  estate-tail ;  if  R  leave  any  issue^  audi  issue  will  take ;  and,  upon  the  extanctiai 
of  that  issue,  the  issue  of  R's  father  will  take,  though  of  tJie  half-blood  to  R 
[Alderson  B.  Does  the  decision  of  the  court  below  amount  to  more  than  this— that, 
for  the  purpose  of  ^ving  effect  to  the  statute  de  donis,  the  word  "  heirs  "  is  not  to 
hear  its  stnct  legal  interpretation  :  but  for  the  purpose  of  giving  effect  to  the  statute 
of  limitations,  it  is  1  Is  there  any  thing  unreasonable  in  supposing — the  object  of  the 
latter  statute  being,  the  quieting  of  men's  estates  and  avoiding  of  suits — that  the  firet 
person  who  was  in  a  situation  to  make  a  claim  neglecting  so  to  do  (a),  his  aoquiesosnee 
should  bind  all  those  persona  who,  in  any  sense,  are  his  heirs,  but  that  it  abonkl  be 
otherwise  with  respect  to  ike  statute  de  donis  ^  That  oonatruction  is  unneoesaaiy; 
and  it  certainly  was  never  suggested  before.  The  w(»d  "  h«n "  is  [662]  prop«iy 
intamluced  into  the  statute^  because  the  legislature  was  |ffoviding  not  Mily  for  toraedmi 
in  the  descender,  but  for  formedons  in  the  remunder,  and  fonnedons  in  tiie  reverter. 
Now  the  parties  entitled  in  remainder,  may,  and  those  entitled  in  reversioD,  must, 
claim  in  fee-simple.  In  such  cases  t^e  heir  might  well  be  barred  by  the  laches  of 
his  ancestor,  tiie  demuidant^s  immediate  predecessor  in  the  entail,  widhoot  intwfsriiiK 

(a)  Vide  post»  686. 
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vitii  the  provisions  of  the  statute  de  donis.  The  note  bo  Sheppard's  Touchstone 
thus  proceeds  :  "  But,  whilst  the  remainderman  or  reversioner  may  bring  his  formedon, 
and  that,  too,  at  a  more  remote  period  than  the  issue  or  heir  in  tail  can  possibly  bring 
his,  it  must  be  clear  that,  whilst  this  can  be  dune,  the  possession  cannot  be  said  to  be 
quirted ;  and,  as  t^e  possession  would  not  be  quieted  by  holding  the  issue  in  tail  to  be 
nmd  of  his  formedon  by  the  laches  of  his  ancestor  or  predecessor,  it  is  evident  that 
DO  great  wei^t  is  to  be  attached  to  the  preamble  of  the  act :  at  least^  it  must  be 
obvioiu  that  it  ou^ht  not  to  be  made  tite  reason  for  putting  a  constouction  upon  the 
Ht  to  the  prejodice  of  the  issue  in  tail.  If,  indeec^  the  preamble  could  have  any 
we^t  in  the  determination  of  the  question  now  under  coiuideration,  every  inference 
to  be  drawn  from  the  preamble  would  be  in  favour  of  the  issue  in  tail,  and  not  against 
him.  There  would  appear  to  be  as  strong  or  even  stronger  reason  for  making  the 
laches  of  tenant  in  tail,  a  bar  to  the  remainder-man  and  reversioner,  than  for  making 
tiiem  a  bar  to  the  issue  in  Ua.\,  yet,  as  the  act  (notwithstanding  the  preamble)  does 
not  make  the  laches  of  tenant  in  tail  a  bar  to  the  remainder-man  and  reversioner,  it  is 
foir  to  presume  that  it  did  not  intend  that  such  laches  should  operate  as  a  bar  to  the 
iaaae.  Upon  the  whole,  it  may  perhaps  be  safely  decided  that  there  is  nothing  in  the 
preamble  that  can  at  all  induce  a  construction  of  the  act  unfavourable  to  the  right  of 
each  and  every  succeeding  issue  or  heir  in  tail  [663]  to  bring  his  formedon,  provided 
he  brings  it  within  twenty  years  after  his  right  first  accrues.  In  deriving  title  to  an 
estate  tail,  it  is  quite  immaterial  wheUier  uie  party  through  whom  the  demandant 
dsrives  title  was  seised  ornot ;  1  Prest  Conv.  p.  247  (2d  ed.).  For  this  position  Mr. 
Preston  refers  to  F.  N.  E  212,  where  it  is  said,  that,  "in  this  writ  of  formedon  the 
demandant  ou^ht  to  make  mention  of  every  man  who  was  seised  by  force  of  the  tail, 
and  to  name  himself  son  and  heir  in  his  writ,  in  this  manner — '  and  which  after  the 
death  of  the  aforesaid  D.  and  K,  and  F.,  the  son  and  heir  of  them  the  said  D.  and  E., 
ought  to  descend  to  the  aforesaid  B.,  the  son  and  heir  of  the  same  F.,  &c.'  But,  if 
my  of  the  heirs  in  tail  were  not  seised  by  force  of  the  tail,  but  survived  their  father, 
and  died  before  they  entered  into  the  land  or  had  any  seisin  thereof ;  then  it  is  not 
oecessary  to  name  them  heirs  .in  the  writ,  but  only  in  this  manner— 'and  which  after 
tike  death  of  the  aforesaid  D.,  and  of  £.,  tbe  son  of  the  same  D.,  and  of  F.,  the  son  of 
the  aforesaid  ouriit  to  descend  to  the  foresaid  B.,  the  son  of  the  aforesaid  F.,  and 
cousiD  and  heir  of  the  aforesiud  D.,  &o.'  And  so  the  writ  ought  always  to  make  the 
demandant  cousin  and  heir  or  son  and  heir  to  him  who  was  last  seised  of  the  tail,  as 
Uiecaseie;  and  the  surest  way  for  the  demandant  is,  to  make  every  man  who  is 
Bamed  in  the  writ,  son  and  heir  in  the  writ,  although  they  were  not  seised  of  the  lands 
by  force  of  the  tail ;  for  it  is  not  material  whether  they  were  seised  or  not,  although 
he  name  them  heirs  in  the  writ"  The  authority  there  referred  to  is  the  11  Hen.  6, 
fo.  20  (H.  11  H.  6,  fo.  20,  pi.  16).  That  is  the  case  of  Richard  Earl  of  Salidmry  and 
Aim  ins  fyife  v.  fV.  B.,  Knt.,  in  which  the  demandants  counted  upon  a  gift  made  by 
King  Edward  the  Third  to  Simon  Montagu,  for  the  term  of  his  life,  so  [664]  that, 
sfter  his  decease,  the  lands  should  remain  to  William,  son  of  the  said  Simon,  and  to 
tiie  heirs  of  his  body  begotten :  and  the  writ  was  "  et  qu»,  post  mortem  prfedicti 
SimoDia  et  W.  filii  {rodioti  Simonis,  et  W.  61ii  et  hteradis  prsMlicti  W.  filii  oimonis, 
et  Johannis  fratris  et  hnredis  prndioti  W.  filii  Simonis,  et  W.  filii  et  hsredis  prtedicti 
Jdttonis,  et  Thome  filii  et  hseredis  prsedicti  W.  preedictce  Alicife  (the  demandant)  fil. 
et  hrt',  pfdict  ThomsB,  descendere  debet : "  then  Rolfe,  Serjeant,  prays  judgment  of 
the  writ  because  Thomas  had  no  estate  by  foi-ce  of  the  entail ;  and  then  the  argument 
goes  on  and  establishes  the  position  of  Mr.  Preston,  that,  in  deriving  a  title  to  an  estate- 
tail,  it  is  immaterial  whether  the  party  through  whom  the  demandant  derives  title, 
was  seised  or  not  That  shews  that  the  issue  in  tail  does  not  claim  as  hoir  to  the 
previous  tenant  in  tail ;  for,  if  he  did,  he  must  shew  his  seisin  ;  but,  inasmuch  as  the 
Parties  through  whom  he  derives  title  are  material  only  for  the  purpose  of  shewing 
Insoonnection  wiih  the  original  donee,  he  may  state  them  to  have  heea  seised,  although 
they  were  not  so ;  axid  that  alle^tion  is  not  traversable.  Then,  supposing  that  the 
defendant  had  pleaded  that  Richard  Tolson,  the  father  of  the  demandant,  was  never 
Hiied  by  virtue  of  tiie  entail,  as  alleged  in  the  count;  l^e  plea  would  have  been  bad, 
«  beinjg  a  traverse  of  an  immaterial  allegation.  Now,  if  it  be  immaterial  to  allege 
ttie  seisin  of  Richard  Tolson  the  father,  how  can  the  demandant  be  prejudiced 
by  «iv  Uches  on  his  parti  How  can  it  be  said,  as  against  the  demandant, 
H>at)  the  right  first  deecended  at  the  time  it  accrued  to  the  father,  when  the 
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lav  so  utterly  disregards  tiie  seiain  of  the  latter,  that  it  need  not  be  {deaded, 
and,  if  pleaded,  may  not  be  traversed?  The  other  authorities  referred  to  by  Mr. 
Preston  are,  the  8  Ed.  3,  fo.  11  (H.  8  K  3,  fa  11,  pi  31),  5  Ed.  3,  fo.  67(1), 
[666]  and  26  Hen.  6,  fo.  36  (a).  In  Collins  v.  Goodall  (2  Vem.  235),  where  a  biU  vas 
brou^t  touching  quit-rent  unpaid  for  forty  years,  and  the  defendant  pleaded  the 
21  Jac.  1,  c  16,  it  was  held  that  the  statute  did  not  apply.  In  Chcinumdeley  y.  dtsfaa 
(2  Meriv.  240),  where  that  case  is  cited,  it  is  said  that  "  the  prevailing  f^nini,  both 
here  and  in  Ireland,  has  been,  that  persons  claimiug  an  equity  of  redemption,  have 
successive  ri^ts  where  t^ey  come  in  under  successive  limitations.  That  is  a  ptnnt  on 
which  Lord  Eldon,  in  the  case  of  Pirn  v.  GoodaU,  and  Lord  Manners,  in  Ireland,  bare 
both  expressed  strong  opinions."  [^Rolfe  B.  I  do  not  see  the  application  of  the  case 
there  put  A  mortgi^ee  is  not  guilty  of  laches  in  not  forecloeing.J  He  is  guilty  ol 
laches  if  he  neither  rorecloses,  nor  does  any  othor  act  to  assert  his  ri^t ;  and  that 
seems  to  be  all  that  is  there  meant.  But  the  case  of  a  rector  probably  is  somewhat 
more  closely  anal(^uB ;  the  i^ts  of  his  auocesaor  are  not  prejuoioed  by  any  laches  on 
his  pu*t  fixnd  Abin^r  C.  B.  Nor  is  a  tenant  in  tail  prejudiced  by  the  laches  of 
tenant  for  life.]  The  incumbent  is  something  more  than  a  mere  tenant  for  life.  It  is 
no  doubt  a  peculiar  species  of  inheritance.  [Lord  Abinger  C.  B,  It  is  no  inheritaoce 
at  all ;  he  is  a  corporation,  taking  by  succession.]  In  the  case  of  a  corporation  taking 
by  succession,  the  inheritance  is  in  the  bishop,  &c.  In  the  case  of  a  parson,  the 
inheritance  is  always  in  abeyance.  Still,  from  the  very  absence  of  a  patty  dothed 
wi^  t^e  in-[666]'heritance,  the  parson  may  do  acts  which  a  mere  tenant  for  life  cannot 
do,  as  cut  trees,  &c.  An  adverse  possession  for  twenty^  years  is  not  a  bar  to  a  rectw, 
except  as  agaiust  the  incumbent  who  acquiesced  in  such  posawion.  In  Rwtcorn  v. 
Cooper  (5  B.  &  C.  696,  8  D.  &  B.  450>  it  was  held  that,  as  the  incumbent  has  no  pomr 
to  cfaa^  the  living,  he  cannot,  by  his  laches,  jffejudice  his  succeaaor.  So  here,  the 
statute  de  donis  having  prohibited  the  entailees  from  charging  the  estate,  titey  eunot 
indirectly  charge  it  by  their  laches.  In  Slowd  v.  Lord  Zouch  (Plowd.  353),  tiie  question 
bein^,  whether  the  issue  had  five  years  to  avoid  a  fine,  or  was  bound  to  assert  hudaim 
within  the  five  years  which  began  to  run  in  the  t^me  of  his  ancestor ;  the  judges  were 
divided,  Dyer  C.  J.,  andCatline  J.,  being  of  opinion  that  he  was  bound  to  claim  withm 
that  period,  and  the  other,  Southcote  J.  and  Weston  J.,  being  of  the  contrary  opinitn. 
But  in  The  Earl  of  Derbies  caxe  (Sir  T.  Jones,  237,  note  {b),  2  Show.  104,  PoUexfen,  491. 
T.  Baym.  260),  Sir  Thomas  Jones  J.  seems  to  have  iqtproved  of  the  opinion  <rf  Southoote 
and  Weston. 

Id  giving  the  judgment  in  the  court  below,  Lord  Chief  Justice  Dallas,  says:  **I 
am  of  opinion,  in  this  case,  iJba,t  the  statute  begins  to  run  from  the  time  title,  cr 
cause  of  actioi^  first  falls  or  accrues ;  and  I  am  of  this  opinion  on  the  words  of  the 
statute,  on  tiie  construction  of  them,  on  the  reason  of  the  thing,  and,  if  it  be  ncocewiyt 
on  the  authority  decided  cases,  and  of  one  in  particular,  which  was  heaid  in  mi 
court.  I  cannot  agree  in  the  position  that  statutes  of  this  description  ought  to  reedve 
a  strict  construction ;  on  the  contrary,  I  think  they  ought  to  receive  a  benefidil 
construction,  with  a  view  to  the  mischief  intended  to  be  remedied ;  and  this  is  pointed 
out  by  the  very  first  words  of  the  statute,  which  are  '  for  quieting  of  men's  [667] 
estates,  and  avoiding  of  suits.'  It  is  therefore  that  this  statute,  and  all  otlken  <tf  this 
description,  are  termed  by  Lord  Kenyon,  '  statutes  of  repose ; '  and  long  before  and 
since  the  passing  of  this  statute,  this  has  been  the  principle  which  has  guided  the  coarts 
in  the  construction  of  them.  Firat,  then,  the  words  of  the  statute  are,  *  All  write  of 
formedon  shall  be  sued  and  taken  within  twenty  years  next  after  the  title  and  caue 
of  action  first  descended  or  fidlen,  and  at  no  time  after  tiie  aaid  twraty  yeara.'  Aad 
when  did  the  title  in  this  ease  first  descend  or  fall  7  It  descended  first  on  tlie  tenaiA 
in  tail,  who  suffered  twenty  years  to  elapse  witiiout  taking  uiy  step  to  assert  faia  right" 

Q>\  M.  6  K  3,  fa  67,  pL  61,  where  tiie  iasue  (undw  a  somewhat  qtedal  limitatian) 

took  by  purchase. 

(a)  Meaning  probably  M.  22  H.  6,  fo.  36,  pL  60,  where  it  was  held  that  if  d» 
demandimt  count  that  the  title  descended  from  A.  the  donee,  to  B.  as  son  and  h«r, 
and  from  B.  to  C.  as  son  and  heir,  and  from  C.  to  D.,  the  denuuidant,  as  son  and  heir, 
it  is  sufficient  if  either  A.  or  B.  or  C.  was  seised :  but  that  if  he  count  that  the  titk 
descended  to  B.  as  son  and  heir,  and  from  B.  to  C,  and  frcmt  C  to  D .  withtmtdeaoiflBBg 
C.  or  IX  as  heir,  the  aeisin  of  C.  must  be  shewn. 


Digitized  by 


Google 


TOI£ON  V.  KAYE 


1019 


It  might  with  equal  truth  have  been  said  to  have  descended  first  on  the  death  of  the 
donee  in  tail  in  1714.  His  lordship  proceeds :  "  Are,  then,  his  heirs  barred  by  this 
ne^ect  1  For  this,  it  is  only  necessary  to  refer  to  the  subsequent  words  of  the  statute — 
*  tiuili  no  pwson  or  perams  shall  at  any  time  herei^ter  make  any  mtry  into  any  lands, 
tenonentS}  or  herecUtamentB,  but  witiiin  twenty  years  next  after  his  or  their  right  or 
title  which  shall  hereafter  first  desorad  or  aocrue  to  the  same ;  and  in  dehult  thereof, 
such  person  so  not  entering,  and  their  heirs,  shall  be  utterly  ezduded  and  disabled  from 
such  entry  after  to  be  made.'  On  the  construction  of  this  statute,  the  object  of  which 
is  to  quiet  estates,  ia  it  falling  in  with  the  object  of  the  statute  (when  it  draws  a  line 
as  to  the  puty  who  shall  claim)  to  say,  that,  after  one  hundred  and  forty  years,  or  any 
distance  of  time,  it  shall  be  competent  for  the  issue  in  tail  to  set  up  a  claim  of  this 
description  1 "  The  same  remark  would  equally  apply  to  the  case  of  a  remainder, 
either  in  tail  or  in  fee,  or  a  reversion  in  fee,  expectant  on  an  estate  t^l.  His  lordship 
continues — "  If  so,  instead  of  being  a  statute  '  for  quieting  of  men's  estates,'  it  would 
produce  the  contrary  effect,  and  unsettle  all  the  titles  in  the  kingdom.  Therefore, 
c(Hi-[668]-stniing  the  statute  reasonably,  and  with  r^erence  to  its  object,  it  is  clear 
the  writ  must  be  sued  out  within  twenty  yean  after  tibe  title  first  descends,  and  that 
has  not  heea  done  in  ^e  present  instance.  As  to  oases,  I  refer  to  Doe  d.  George  v. 
Jesson  (6  East,  83)  for  the  language  of  Lord  Ellenborough : — 'The  time  allowed  by 
the  statute  for  making  an  euUy  might  bo  indefinitely  extended,  if  the  construction 
contended  for  by  the  pUintiff  were  to  be  admitted.  There  is  no  osculating  how  far  it 
might  be  carried  by  parents  and  children  dying  under  age,  or  continuing  under  other 
disBbilitdes,  in  succession.'  And  then,  applying  himself  to  statutes  of  this  description,  he 
says,  '  The  statute  meant  that  the  heir  of  every  person  to  which  person  a  right  of  entry 
had  accrued  during  any  of  the  disabilities  there  stated,  should  have  ten  years  from  the 
death  of  his  ancestor  to  whom  the  right  first  accrued  during  the  period  of  disability, 
and  who  died  under  such  disabiUtiy.'  To  the  doctrine  of  Ike  d.  Oeorge  v.  Jesaon  the 
peeent  demandant  has  no  interest  in  objecting.  Where  a  party  seised  in  fee,  suffers 
an  adverse  possession  to  grow  np  against  him,  there  is  no  reason  whatever  why  his 
heir  ahoold  not  be  barred  by  the  act  of  an  ancestor,  to  whom  it  was  competent  to 
alieB,  or  to  charge,  at  his  pleasure ;  but  the  same  reasoning  does  not  apply  to  a 
tenant  in  tail,  who  has  no  such  power.  Thus  bis  lordship,  for  the  purpose  of  giving 
what  he  considers  a  beneficial  operation  to  the  statute,  forces  into  the  service,  a 
decision  of  Lord  Ellenborough  upon  a  totally  difierent  subject-matter.  His  lordship 
continues — "  That  language  was  afterwards  adopted  by  the  rest  of  the  court.  But  it 
is  said  that  there  ia  a  distinction  between  the  heir  of  one  seised  in  fee,  and  the  heir 
of  a  donee  in  tail,  because  the  former  takes  clearly  by  descent,  ^e  lattw  per  fonnam 
doni.  That  dutinotion  was  taken  in  CoUereU  v.  D^Um  (4  Taunt.  826),  but  it  was 
re^660]-pudiated  by  Heath  and  Chunbre,  Justices,  and  the  case  is  an  authority  in 
point  to  shew  ^t  the  statute  runs  from  the  time  when  t^e  title  first  descends  or 
falls."  In  Co&ereU  v.  DiUUm,  howevw,  the  question  did  not  arise.  The  judgment  <rf 
Park  J.  also  proceeds  entirely  upon  tbe  expediency  of  giving  such  a  constructicm  to 
ike  statute  as  would  quiet  titles  and  repress  litigation.  Burrough  J.  says :  "  The 
statute  of  limitations  was  intended  to  quiet  possessions,  and  particularly  as  to  landed 
property ;  and  we  are  to  carry  into  effect  the  object  of  the  statute.  Now,  if  men 
were  permitted  to  lie  by  till  deeds  and  evidences  were  lost,  no  one  could  be  safe ;  and 
t^ey  might  lie  by  to  any  length  of  time,  if  they  could  exceed  the  time  prescribed  by 
t^e  statute.  The  only  question  we  have  to  decide  here,  is,  whether  the  replications 
to  the  last  seven  pleas  are  good ;  and  I  think  that  all  which  do  not  allege  a  seisin  in 
the  demandant,  within  twenty  years,  are  bad.  There  is  no  such  allegation  here.  It 
is  clear,  that  in  formedon,  it  is  not  necessary  to  allege  a  seisin  in  the  donees,  because 
it  is  suffifuent  if  a  declaration  be  certain  to  a  certain  intent  in  general ;  but,  in  tiie 
tibeac  ideading,  there  must  be  a  higher  d^ree  of  certainty,  especially  when  tiie  very 
pcnnt  which  would  confer  a  title,  is  denied.  Now  t^is  dictum  is  direcdy  opposed  to 
all  those  «icient  authorities  which  lay  it  down  that  t^e  seisin  of  the  intermediate 
parties  is  not  material.  [Lord  Abinger  C.  B.  What  Mr.  Justice  Burrough  means,  I 
apprehend,  is  this :  an  actual  seisin  is  not  necessary  to  the  maintenance  of  a  formedon ; 
for,  the  very  form  and  nature  of  the  proceeding  implies  that  the  immediate  ancestor 
of  the  demandant  was  disseised  (a).    But  if  the  statute  of  [570]  limitations  makes  the 

(a)  On  tike  oontiwy,  where  an  entailee  dies  seised,  and  a  steuiger  enters  by  abate- 
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noD-assertdon  of  the  right  oi  eotty  for  twenty  years  after  such  right  first  accroed,  a 
bar  to  the  action,  in  re^y  to  s  plea  setting  up  titat  bar,  the  denumdant  most  fibev 
that  his  ancestor  did  enter,  that  is,  that  he  was  seised,  within  twenty  yean.]  Here, 
the  plea  sets  up  no  such  non-assertion,  aupposiag  it  would  be  warranted  by  the  stitute. 
"It  is  clear,"  proceeds  the  learned  judge,  "that,  by  the  demurrer,  it  must  be  tiken 
for  granted  that  the  demandant  was  not  seised  within  twenty  years :  if  so,  when  did 
the  title  first  descend  1   Immediately  on  the  death  of  Henry  Tolson  ;  and  the  ftvmedoa 
should  have  been  brought  within  twenty  years  after  that  event.    The  formedcHi  benig 
a  proceeding  under  the  statute  of  Westminster  2,  if  one  tenant  in  tail  diacontinoes, 
his  heirs  are  put  to  a  mere  right,  and  cannot  bring  their  formedon.    Hunt  v.  Bm" 
(2  Salk.  422.  S.  G.  per  nom.  HwU  v.  Bmrm,  1  Lutw.  770).   The  learned  judge  evidentlj 
misapprehended  the  state  of  the  record,  and  also  the  decision,  in  the  case  of  Hiai 
V.  ^m.    Of  the  three  Henry  Tolsons  mentioned  in  the  cottnl^  the  last  died  in  173& 
The  learned  judge  says  that  &e  formedon  should  hare  been  brought  within  twenty 
years  after  that  event,  or  in  other  words,  not  later  than  1783.   But,  ocHinstently  win 
the  allegations  in  the  pleas,  Richard  Tolson,  the  son  of  this  Henry  and  tiie  fatfaer  of 
the  demandant,  may  have  entered,  and  continued  seised,  until  nearly  twenty  yean 
before  the  writ  of  formedon  issuod,  against  whom  should  Richard  Tolson  have  broogfat 
his  formedon,  or  why  should  he  sue  at  all  ?   In  the  case  of  HwU  v.  £tim,  it  was  held, 
that  the  party  might  bring  his  ejectment,  notwithstanding  that  as  to  his  ongiBal 
right  he  was  barred  of  his  formedon  ;  but  the  court  say  that  "  the  32  Hen.  fj  and  the 
21  Jaa  1  operate  by  way  of  bar  to  the  remedy,  and  the  word  rigM  there,  is  right  ot 
entry,"  ana  the  court  decline  saying  [671]  whether  in  that  case,  which  was  the  cue 
of  a  discontinuance  of  an  estate-tail  by  fine,  t^e  parties  who  brought  ejectment^  and 
who  was  held  to  have  l»t>ught  it  rightly,  might  have  supp(nted  a  formedon  in  the 
deecuider.   In  ccmolusion,  Burrou^  J.  says:  "Thwe  is  a  strong  analogy  betwasn 
the  oases  on  the  statute  of  fines  and  on  this  statute.   But  I  object  to  Aoote's 
Readings  as  authority ;  they  were  no  more  than  lectures ;  and  the  case  cited  from 
them  has  no  bearing  on  the  subject,  because  the  action  was  wrong,  and  t^e  {riaiDtiff 
therefore  out  of  court."   Brooke's  Reading  has  always  been  considered  authority. 
No  one  ever  doubted  the  authority  of  Gallia's  Reading  upon  the  statutes  of  seweis: 
and  these  are  of  more  recent  date,  and  the  author  only  a  barrister,  not  evea  so 
apprentice;  whereas  Brooke  was  Ghief  Justice  of  the  court  of  Common  Pleas  (a). 
Richardson  J.,  in  delivering  his  opinion  in  the  court  below,  says :  "The  questioo  on 
this  record  is,  whether  the  twenty  yeara  under  the  statute  of  James  begin  to  run  whea 
the  title  descends  to  the  first  heir  in  tail,  or  whether  eaeh  succeeding  tenant  baa  a 
ri^t  to  sue  during  twenty  years  t^ter  the  decease  of  his  predecessor.   In  my  opinioa 
t^e  words  of  l^e  statute  are  a  sufficient  answer  to  the  present  demandant.   The  fint 
section  of  the  statute  is  divided  into  two  clauses ;  the  first  clause  relates  to  proesed- 
ings  or  rights,  in  existence  at  the  time  of  the  passing  of  the  statute ;  the  seomd,  to 
such  as  should  arise  afterwards.    The  first  clause  enacts  that  '  all  writs  of  formedon 
in  descender,  formedon  in  remainder,  and  formedon  in  reverter,  at  any  time  hereafter 
to  be  sued  or  brought  of  or  for  any  manors,  lands,  tenements,  or  hereditanieDts, 
whereunto  any  person  or  persons  now  bath  or  have  any  title  or  cause  to  have  or 
pursue  any  such  writ,  shall  be  [672]  sued  and  taken  within  twenty  years  next  after 
the  end  of  this  present  session  of  parliament'    'And  after  the  said  twenty  yean 
expired,  no  such  person  or  persons,  or  any  of  their  heirs,  shall  have  or  maintain  ur 
such  writ  of  or  for  an^  oi  the  said  manors,  land^  tenements,  or  hereditaments.'  If 
they  do  not  enter  withm  the  time  prescribed  by  the  statute,  what  is  the  oonsequeneet 
That  *  such  persona  so  not  entering  shall  be  utterly  excluded  and  disaUed  from  oA 
entiy  after  to  be  made.'   Upon  tJiis  branch  of  the  first  section,  it  is  clear,  on  the 
words  of  the  statute,  that,  if  a  person  who  was  entitled  at  the  passing  of  tjie  statute 
did  not  sue  within  twenty  years,  he  and  his  heirs  were  barred.    But  it  is  urged,  that, 
in  the  second  clause,  the  word  '  heirs '  is  not  found.    True ;  but  it  would  be  extn- 
ordinary  if  we  should  put  a  construction  on  that  clause  different  from  the  oonstnK- 

ment,  the  remedy  of  t^e  issue  is  by  formedon  in  the  descender.  Where  indeed  the 
issue  in  tail  enters,  and  is  disseised,  he  may  resort  to  his  action  of  trespsn  w  ejert- 
ment,  but  is  not  entitled  to  this  remedy. 

(a)  In  Davies  t.  Lowndes,  Heir  of  Lowndes,  ante,  p.  53^  Kooike's  Beading  is  treated 
as  audiority  by  Lord  Lyndhurst 
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turn  on  the  first,"   Lord  Chief  Justice  Dallas,  confoandiDff  the  first  clause,  as  to  writs 

of  formedon,  with  the  second,  which  refers  to  rights  of  entry,  treats  the  latter  as 
if  it  had  the  word  "  heirs  " ;  the  absence  of  which  Mr.  Justice  BichardsoD,  on  the 
other  band,  seems  to  feel  the  force  of.  Mr.  Justice  Richardson  continues :  "  The 
Becond  clause  runs  thus — '  and  that  all  writs  of  fonnedon  in  descender,  &c.  of  any 
manors,  lands,  tenements,  or  other  hereditaments  whatsoever  at  any  time  hereafter  to 
be  sued  or  brought  by  occasion  or  means  of  any  title  or  cause  hereafter  happening, 
shall  be  sued  and  taken  within  twenty  years  next  after  the  title  and  cause  of  action 
first  descended  or  fallen,  and  at  no  time  after  the  said  twenty  years.'  What  is  the 
mflaning  of  the  words  *  next  after  the  title  and  cause  of  action  first  descended  or 
fallen  1  We  must  imt  on  the  words  of  this  cbuse  a  construotion  oonsistent  witii 
die  words  of  tbe  first ;  and  whether  for  a  cause  of  action  arising  before  or  after 
Hie  passing  of  the  statute,  persons  not  suing  in  time,  and  their  heirs,  are  barred. 
[S73]  The  decisions  on  this  statute  are  not  numerous  (ay  ;  but  Cotterdl  v.  DvUon  is  in 
pcnnt,  and  the  distinction  between  the  heir  of  tenant  in  fee  and  the  heir  of  tenant  in 
tail  was  urged  in  that  case,  as  it  has  been  in  the  present,  but  was  overruled  {h) ;  and 
Heath  J.  stated  that  no  such  difierence  existed.  That  learned  judge  put  the  same 
coDstniotion  on  this  statute  as  I  am  bound  to  do ;  and,  according  to  dbat  construction, 
it  appears  that  this  title  is  stale.  I  think  it  unnecessary  to  advert  to  the  statute  of 
Enes ;  but,  if  I  were  to  do  so,  I  should  think  it  right  to  put  the  same  construction  on 
all  the  statutes  of  limitation,  pursuant  to  the  dictum  of  Abbott  C.  J.,  in  Murray  v.  The 
East  India  Congxtny  "  (e).  Now,  all  the  statutes  of  limitation  are  in  derogation  either  of 
the  common  law  or  erf  some  previously  existing  statutory  right,  and  therefore  should 
reedve  a  strict  constructaon.  In  Brooke's  Iteading,  p.  133,  is  the  following  oaae : 
"I^ir  in  tayl  which  was  within  age  at  the  time  of  t^e  statute,  brought  a  writ  of 
right  after  Ascension  (d),  &c.,  upon  the  antient  limitation,  and  within  the  six  yeers  ; 
and  he  and  the  tenant  joyne  the  mise  upon  the  meer  droyt ;  and  after,  the  demandant 
made  default,  by  which,  judgment  finall  is  given  ;  and  he  dies  within  the  six  yeeres; 
tiiere  the  heir  shall  have  an  action  within  other  six  yeeres  notwithstanding  this  judg- 
msDt  For  he  shall  have  a  formedon ;  because  the  default  was  the  act  of  the  father, 
which  shall  not  prejudice  the  issue  in  tayle,  by  the  statute  of  Westminster  2." 
[Alderson  B.  The  precise  point  [574]  arose  in  Doe  dem.  Hvngate  v.  Gfascoigne,  tried 
some  years  ago  at  York,  before  Littledale  J.,  who  i-uled  in  conformity  with  l^e  decision 
in  this  case.]  The  mere  droumstance  of  a  learned  judge  having  yielded  to  a  decisicHi 
of  the  Craamon  Pleas  amounts  to  nothing.  Sitting  at  nisi  prius,  or  even  in  a  court 
of  oo-ordinate  jurisdiction,  he  was  bound  so  to  do,  however  at  variance  wit^  his  own 
better  judgment.  The  present  writ  of  error  is  brought  to  question  the  propriety  of 
tlu^deeision.  To  set  up  that  decision,  or  any  thing  founded  upon  it,  as  an  answer  to  this 
writ  of  error,  is  exceptio  illius  cujus  petitur  dissolutio.  [Lord  Denman  C.  J.  Surely 
the  acquiescence  of  the  profession  for  a  long  series  of  years  is  not  to  be  entirely 
disr^arded.]  That  such  was  not  the  opinion  of  the  profession  may  be  inferred  from 
the  note  read  from  Atherley's  Sheppard,  and  also  from  an  opinion  given,  upon  this 
vny  case,  by  the  late  Sir  Anthony  mrt  when  at  the  bar  (of.  (This  opinion,  however, 
the  learned  serjeant  was  not  permitted  to  read.) 

Erie  (with  whom  was  Cairow),  for  the  defendant  The  only  doubt  arises  in  this 
case  from  the  circonastance  of  the  word  "  heirs,"  whioh  is  found  in  the  first  and  third 
dauses  of  the  21  Jac.  1,  c.  16,  s.  1,  being  omitted  from  the  second  claose :  that  clause, 
however,  has  genei^  words  sufficient  to  bar  the  issue  in  tail  after  the  lapse  of  twwtgr 

(a)^  It  probably  never  occurred  to  any  lawyer,  before  the  case  of  Tolson  v.  that 
tiie  provisions  of  the  statute  of  21  Jac.  1,  c  16,  could  be  applied  to  the  barring  of  an 
estate  tail,  or  even  to  the  creating  of  a  discontinuanoe  of  such  an  estate. 

(6)  Obiter. 

(e)  6  K  &  Aid.  215.  "The  several  statutes  of  limitation,  being  all  in  pari  materia 
ought  to  receive  a  uniform  construction,  notwithstanding  any  slight  variations  of 
phrase,  the  object  and  intention  being  the  same." 

fi)  The  period  limited  for  the  commencement  of  t^e  operation  of  the  32  H.  8,  c.  2. 
And  see  fFhUton  v.  Compton,  Dyer,  278. 

[ay  Which  was  that  "The  statute  of  James  in  no  rwpect  repeals  or  annuls  the 
Btatate  de  doaa.  It  merely  Unuts  t^e  time  within  which  those  who  claim  as  issue, 
or  remaindermen,  in  tail,  shall  prosecute  tdieir  rights,  after  such  rights  aoome," 


Digiti;ed  by 


Google 


1022 


TOI^N  V.  KATE 


•  HUi.*«,ML 


yeare.  To  hold  that  the  legislature,  when  dealing  with  estates-tail,  and  exdoding 
from  a  right  of  entry  persons  whose  right  or  title  should  have  first  descended  or 
accrued  more  than  twenty  years  before,  and  their  heirs,  had  not  in  their  view  the  mat 
in  tail,  would  he  putting  upon  the  statute  a  most  strained  and  unnatural  constructioa  It 
will  be  material  in  this  case  to  consider  what  is  ihe  nature  of  an  estate-tail,  and  the 
effect  [676]  ot  the  statute  de  donis.  Prior  to  the  passine  of  that  statute,  tmnt 
in  tail  had  only  a  base  fee  (a),  a  fee-simple  on  condition,  which  became  an  absolute  fse- 
simple,  the  condition  being  performed  l>y  the  birth  of  an  heir.  The  statute  hu  not 
in  any  d^ree  altered  the  condition  of  tite  tenant  in  tail :  it  merely  ^focte  his  powar 
of  alienation  (b).  The  questitni  is  what  ia  meant  by  **  the  title  at  canae  tjS  aatioa  fint 
descended  or  fallen  1"  A  title  or  cause  of  action  descends  apon  the  iasne  in  tul 
immediately  upon  the  death  of  the  ancestor  by  whose  act  the  possession  has  been 
severed.  In  Machdl  v.  CUtrke  (2  Lord.  Raym.  778),  tenant  in  tail  covenanted,  in 
consideration  of  natural  love  and  affection,  to  stand  seised  of  lands,  to  the  use  of 
himself  for  life,  remainder  to  John  his  eldest  son,  in  tail,  remainder  to  Matthew,  bis 
second  son,  in  tail.  He  afterwards  suffered  a  common  recovery  with  single  voocher, 
in  which  he  was  tenant  to  the  preacipe ;  which  recovery  was  suffered  to  other  osei : 
and  the  question  was  whether  Uie  temuit  in  tail  had  made  any  alteration  of  the  estate 
tail  by  this  covenant  to  stand  seised,  &c. ;  for,  if  he  had  made  way  alteration  of  the 
estate  tail,  then  he  was  hocome  tenant  for  life,  with  remainder  over,  ut  supra,  and,  cf 
consequence,  the  recovery  suffered  l^  him  was  a  forfeiture  of  iha  estate  for  life,  and 
the  new  uses,  limited  upcm  the  rooovery,  could  not  arise.  In  delivnin^  the  iud^neDt 
of  tiie  court,  Lord  Holt  said :  "  It  has  been  made  a  question,  if  tenant  in  tail  bimias 
and  sells,  or  leases  tmd  releases,  or  covenants  to  stand  seised  (rf,  the  lands  iotum,  to 
another  in  fee,  whether  the  [576]  estates  conveyed  by  the  said  oonveyanoes,  determinei 
by  the  death  of  the  tenant  in  tail,  or  whether  it  continues  until  the  actual  entry  of 
the  issue  in  tail."  And  he  held  that  such  estate  continued  until  the  actual  entry  of 
the  issue  in  tail,  for  these  reasons — "  First,  because  tenant  in  tail  himself  has  an  estate 
of  inheritance  in  him ;  and  before  the  statute  de  donis,  it  was  held  tiiat  such  estate 
was  a  fee-simple  conditional :  then  the  statute  made  no  alteration  to  the  tenant  in  tul 
himself,  but  only  makes  provision  that  the  issue  in  tail  shall  not  be  disinhraited  by 
the  alienaticHi  of  hia  ancestor.  And  by  Co.  Litt  18  a.  it  spears  thuU^  a  base  fee  may 
be  created  out  (rf  an  estate-tail ;  where  it  is  said,  thal^  if  a  gift  in  tail  be  made  to  a 
villein,  and  the  lord  enters,  he  hath  a  beae  fee.  Hien,  if  a  base  fee  may  be  enaUd 
out  of  an  estate-tail,  there  is  great  reason  that  t^e  bsnsinee,  &c.  (A  the  tenant  in  tsl 
shouhl  have  it.  Secondly,  the  tenant  in  tail  has  uie  whole  estate  in  him;  and, 
tiierefore,  there  is  no  reason  why  he  cannot  divest  himself  it  by  grant,  har^ia, 
uid  sale,  &o.,  since  the  power  of  disposition  is  incident  to  the  property  (rf  evoy 
one.  Thirdly,  it  is  no  prejudice  to  the  issue  in  tail ;  and,  tiierefore,  no  breach  <rf  the 
stetute  de  donis.  Indeed  there  are  strong  words  in  the  act  for  reetivning  alieoa- 
tions  to  the  prejudice  of  the  issue  in  tail,  where  it  says — quod  finis,  ipso  jon, 
sit  nullus,  &C.  yet^  the  constnicti<m  of  tiie  said  words  hath  always  be«i  that  the 
entry  tiie  issue  ia  tolled  by  such  fine,  and  he  is  driven  to  his  formedon ;  therefore, 
if  an  act  which  drives  the  issue  in  tul  to  his  formedon,  will  not  be  a  breach  of  the 
statute,  much  less  will  it  be  a  breach  of  the  statute  to  drive  the  issue  in  tail  to  enter, 
to  avoid  a  bai^n  and  sale  by  hia  anoestoi'.''  His  ksdahip  thai  eitea  Sepatft 
COM  (10  Co.  Rep.  95),  and  proceeds— "In  3  Ca  84,  in  t&e  case  of  flaw,  the  case 
of  Litt  §  613,  is  put  and  ctmsideFed;  and  there  it  is  held  that  t^e  words  oogbt 
[677]  not  to  be  literally  understood,  but  in  another  sense.  The  words  of  Littletoa 
are, — *  that,  if  tenant  in  tail  grants  totum  statum  suum  to  J.  S.  and  his  h«n,  and 
makes  livery  of  seisin  to  J.  S.,  yet  the  estete  of  J.  S.  is  determined  by  the  death  of 
t^e  tenant  in  tail.'  But  this  oug|it  to  be  understood,  that  it  is  no  diao(MituiaaiMe ;  hot 
will  drive  the  issue  in  tail  to  enter  to  avoid  it"   Lonl  Hdt  tiien  proeeeda :  "  B  teaaat 

(a)  This  application  of  the  term  appears  to  be  (me  of  tJie  noTeltiea  to  wtiA  the 
caae  at  ToUon  v.  Kaye  has  given  rise. 

{b)  Sed  vide  post^  591.  Since  the  statote  de  donia,  tibe  donee  neoeaaarily  hoUi  of 
the  donor,  unleaa  a  remainder  in  fee  is  limited  by  the  aame  eonT«iyaiiee ;  wheresi  a 
fee-simple  conditional,  at  common  law,  might  have  been  held  irf  the  dtmw'a  ehirf  (ia 
immediate)  lord,  t^e  donor  having  no  reversion,  (nor,  except  in  tlie  ease  <A  a  subinfeods- 
tion,  any  right  of  reverter,)  but  merely  a  tight  of  entiy  ias  ocmdition  bn^^ 
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in  tul  makes  a  lease  for  yean  not  wurantod  by  32  H.  8,  o.  28,  tihe  issue  in  tail  must 
ento*  to  avcrid  it ;  and^  if  he  accepts  rent  become  duo  afterwards,  that  wiU  mi^  the 
lease  good  aa  to  him  {ay ;  which  oould  not  be,  if  the  lease  was  actually  determined  by 
tbe  death  of  tenant  in  tail.  In  cases  of  exchange,  the  estates  exchanged  must  be  eqiuu 
in  qaality  ;  and  yet  tenant  in  tail  may  exchange  his  lands  with  tenant  in  fee  of  other 
hods ;  and  it  will  be  a  good  exchange  till  it  be  avoided  by  the  issue  in  tail :  Co.  Litt 
51  a.  And  in  the  said  case,  the  tenant  in  tail  passes  a  fee  by  the  word  exchange, 
without  livery  of  seisin,  and  it  does  not  amount  to  a  discontinuance :  Co.  Litt  332  a. : 
but  it  passes  only  a  base  fee ;  aod,  if  the  heir  in  tail  will  avoid  it,  he  must  wave  the 
lands  given  in  exchange ;  for,  if  he  occupies  them,  he  will  be  bound  for  his  life  (b) : 
Uxt  if  he  had  not  a  fee,  the  exchange  had  not  been  ^ood,  because  the  estates  had  not 
been  equal "  (vide  post,  585,  586,  n.).  In  Cruise's  Digest^  vol  i.  p.  74,  treating  ot  the 
incidents  to  an  estate-tail,  it  is  said :  "  The  first  of  these  is,  that^  u  tenant  in  tail  has 
an  estate  of  inheritance,  he  has  a  right  to  commit  eveiy  kind  of  waste,  by  felling 
timber,  pulling  down  houses,  opening  and  working  mines,  Sbo.  But  this  power  must 
be  exercised  during  the  life  of  the  tonuit  in  tail ;  for  at  the  instant  of  his  death  it 
ceases.  If,  there-[fi78}-fore,  a  tenant  in  tail  sells  trees  growing  on  the  land,  the  vendee 
must  cut  them  down  during  the  Ufe  of  the  vendor,  otherwise  they  will  descend  to  the 
heir  as  parcel  of  the  inheritance.  It  is  said  by  Clark  J.,  in  27  Eiiz.  if  a  tenant  in  tul 
gnuits  away  all  his  estate,  the  grantee  is  dispunishable  for  waste.  So,  if  the  grantee 
grants  it  over,  his  ^ntee  is  fdso  dispunishable.  Estates-tail  are  subject  to  curtesy  and 
dower,  which  are  incidents  inseparably  annexed  to  them  (a)>.  Tenant  in  tail,  having 
an  estate  of  inheritance,  has  a  right  to  all  deeds  and  muniments  belonging  to  the 
lands ;  which  the  court  of  Chancery  will  order  to  be  given  up  to  him."  ^ance  R — 
Supposing  tiiere  is  no  disomtinuanoe  of  tiie  estate-tail,  and  the  heir  is  put  to  his  autaon, 
the  ancestor  being  out  of  poesession  for  twenty  years,  is  the  heir  banedl]  Doe  dm. 
Smiih  V.  Pike  (S  B.  &  Ad.  738,  1  N.  &  M.  385,  supra,  554)  seems  to  shew  that  he 
would  not,  unless  the  possession  were  adverse.  [Parke  B. — ^The  same  inconvenience 
exists  in  that  case  as  that  which  you  urge  here.]  It  may  well  be  that  the  statute, 
which  had  in  view  the  remedying  of  a  particular  inconvenience,  has  left  others 
untouched.  [Parke  B. — Is  there  any  case  in  which  it  has  been  held  that  the  heir  in 
tail  is  barred  of  his  entry  by  twenty  years'  adverse  possession  a^nst  his  ancestor  1]  In 
Doe  dem.  Smith  v.  Pike  that  appears  to  have  been  assumed.  The  first  clause  of  the 
SI  Jac.  1,  c.  16,  8.  1,  enacts  '*that  all  writs  of  formodon  in  descender,  formedon  in 
remainder,  and  formedon  in  reverter,  at  any  time  hereafter  to  be  sued  or  brought,  of 
or  for  any  manors,  lands,  tenements,  or  hereditaments,  vhereunto  any  person  or 
persons  now  hat^  or  have  any  title  or  cause  to  have  or  pursue  any  such  writ,  shall  be 
sued  and  taken  within  twenty  years  [679]  next  after  the  end  of  this  present  session 
of  parliunent ;  and  after  the  said  twenty  years  expired,  no  such  person  or  persons,  or 
my  of  their  heirs,  shall  have  or  maintain  any  such  writ  of  or  for  any  of  the  said 
manors,  lands,  tenements,  or  hereditaments."  That  relates  to  titles  in  existence  at 
the  time  of  the  passing  of  the  statute.  The  next  clause,  which  relates  to  titles  or 
causes  of  action  subsequently  accruing,  is — "and  that  all  writs  of  formedon  in 
descender,  formedon  in  remainder,  and  formedon  in  reverter,  of  any  manors,  lands, 
tenements,  or  other  hereditaments  whatsoever,  at  any  time  hereafter  to  be  sued  or 
brought  by  occasion  or  means  of  any  title  or  cause  hereafter  happening,  shall  be  sued 
and  tf^en  within  twenty  years  next  after  the  title  and  cause  of  action  first  descended 
or  fallen,  and  at  no  time  after  t^e  said  twenty  years."  The  tiiird  clause,  which  relates 
to  rights  of  entiy,  enacts,  "  that  no  person  or  persons  that  now  hath  any  right  or  title 
(tf  entry  into  any  manors,  lands,  tenements,  or  hereditaments  now  held  from  him  or 
them,  shall  thereinto  enter  but  within  twenty  years  next  after  the  end  of  ^is  present 
session  of  parliament,  or  within  twenty  years  next  after  any  other  title  of  entry 
ucrued ;  and  that  no  person  or  persons  shall,  at  any  time  hereafter,  make  any  entry 
into  any  lands,  tenements,  or  hereditaments,  but  within  twenty  years  next  after  his 
or  their  right  or  title  which  shall  hereafter  first  descend  or  accrue  to  the  same  ;  and, 

(a)^  Not,  however,  against  his  issue,  or  other  the  next  succeeding  entailee. 

w  But  not  the  next  entailee,  or  those  in  remainder  or  in  reversion. 

(a)'  That  is  true  only  with  respect  to  estates-tail  general  There  neither  curteey 
nor  dower  contravenes  the  will  of  the  donor ;  which  is  all  that  the  statute  seeks  to 
protect 
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in  default  thereof,  such  persons  so  not  entering,  and  their  heirs,  shall  he  Titterlr 
excluded  and  disabled  from  sueh  entry  after  to  be  made ;  any  former  law  or  statute 
to  the  contrary  notwithstanding."  FParke  B. — If  there  had  been  any  distinct  decmoo 
upon  the  last  clause,  shewing  the  heir  in  tail  to  be  barred  of  his  entry,  by  tven^ 
years'  adverse  possession  as  against  the  ancestor,  that  would  go  far  to  shew  that  tit 
same  construction  must  be  put  upon  the  first  clause.]  In  Doe  dem.  Smiih  x.  PUx^  tiie 
oonrt  [680]  of  King's  Bench  assume  that  twenty  years'  adverse  possession  against  fbt 
ancestor  would  bar  the  issue  in  tail.  [Alderson  B.~If  they  bad  not  been  6L  that 
opinion,  there  was  no  necessi^  for  senduig  down  the  cause  to  a  new  ixwH  PaAe  Bl— 
If  it  were  settled  that  the  heir  in  tul  had  a  right  of  entry  notwithstanding  there  had 
been  twenty  years'  adverse  possession  agunst  the  father,  it  would  go  very  for  to 
decide  the  present  question  against  you.  Alderson  B. — If  the  heir  could  nuiDtain 
ejectment,  there  is  no  reason  why  he  should  not  maintain  formedon.]  WhateTer 
M  the  true  construction  of  the  first  section  of  the  statute  (21  Jac.  1,  c.  16,  b.  2), 
taken  by  itself,  the  second  section  is  perfectly  decisive.  It  enacts,  "  that,  if  any  person 
or  persons  that  is  or  shall  be  entitled  to  such  writ  or  writs,  or  that  hath  or  snail  have 
Bucn  right  or  title  of  entry,  be  or  shall  be  at  the  time  of  the  said  right  or  title  first 
descended,  accrued,  come,  or  fallen,  within  the  age  of  one  and  twenty  years,  feme 
covert,  non  compos  mentis,  imprisoned,  or  beyond  the  seas,  that  then  such  person  and 
persons,  and  his  and  their  heir  and  heirs,  shall  or  may,  notwithstanding  the  said 
twenty  years  be  expired,  bring  his  action,  or  make  his  entnr,  as  he  might  have  dom 
before  this  act ;  so  as  such  person  and  persons,  or  his  or  their  heir  and  heirs,  sh^ 
within  ten  years  next  after  his  and  their  full  age,  discoverture,  coming  of  sound  mind, 
enlargement  out  of  prison,  or  coming  into  this  realm,  or  death,  take  benefit  of,  and 
sue  forth,  the  same,  and  at  no  time  after  the  said  ten  years."  Supposing  a  tenant 
in  tail  to  have  aliened,  and  the  issue  in  tail  to  be  a  person  under  some  one  of  the  dis- 
abilities mentioned  in  this  section, — a  feme  covert,  for  instance, — and  the  disability 
to  continue  for  twenty  years ;  the  party  and  her  heirs  would  have  ten  years,  and  ten 
years  only,  from  the  cesser  of  the  disability,  for  bringing  a  formedon.  In  two  cases, 
therefore, — in  that  provided  for  in  the  first  clause  of  s.  1,  and  in  that  put  in  a  2— 
[681]  the  heir  is  expresBly  barred  by  the  laches  d  the  ancestor ;  and  «ie  same  con- 
struction should  be  given  to  the  rest  of  the  statute.  The  statute  of  fines,  4  Hen.  7, 
c.  24,  is  somewhat  analogue.  After  providing  for  the  mode  of  proclaiminff  fines,  it 
proceeds  :  "  And  the  said  ptwlamations  so  had  and  made,  the  said  fine  to  be  a  final 
end,  and  conclude  as  well  privies  as  strangers  to  the  same,  except  women  ooTsrt 
(other  than  been  parties  to  the  said  fine),  and  every  person  then  being  wiUtio 
age  of  twenty-one  years,  in  prison,  or  out  of  this  realm,  or  not  of  whole  mind 
at  the  time  of  the  said  fine  levied,  not  parties  to  such  fine ;  and  saving  to  eveir 
person  or  persons,  and  to  their  heirs,  other  than  the  parties  in  the  said  fine,  such  rigbt, 
title,  claim,  and  interest  as  they  have  to  or  in  the  said  lands,  tenements,  or  other 
her^itaments,  the  time  of  such  fine  engrossed ;  so  that  they  pursue  their  til^e,  claim, 
or  interest,  by  way  of  action,  or  lawful  entry,  within  five  yews  next  after  tiie  said 
proclamations  had  and  made :  and  fdso  saving  to  all  other  persons,  auch  action,  ri|^ 
titl^  claim,  and  interest  in  or  to  the  said  lands,  tenements,  or  other  hereditamenta, » 
first  shall  grow,  remain,  or  descend,  or  come  to  them  after  the  said  fine  in^prosaed  and 
proclamation  made,  by  force  of  any  gift  in  the  tail,  or  by  any  other  cause  or  mattar 
had  and  made  before  the  said  fine  levied ;  so  that  they  take  t^eir  action  or  pursue 
their  said  right  and  title  according  to  law,  within  five  years  next  after  such  u^aa, 
right,  title,  claim,  or  interest  to  them  accrued,  descended,  remained,  fallen,  or  com&" 
Unless  the  entry  be  made,  or  action  brought,  within  the  five  years,  the  pariaes,  uid 
their  heirs,  are  conclusively  barred.  In  Stowel  v.  Lord  Zouch  (Plowd.  374),  it  wu 
held,  that,  if  a  person  to  whom  a  right  of  entry  first  accrues,  dies  before  the  expiia- 
tion  of  the  five  years,  and  such  right  descends  to  his  son  or  heir,  who  is  then  under 
age  or  labours  under  [682]  any  of  the  other  disabilities  mentioned  in  this  statute,  boA 
son  or  heir  must  pursue  his  title  within  the  five  years  which  b^an  to  run  in  the  time 
of  his  anoeator.  "  And  as  to  the  word  descendj  Dyer  there  mid,  "  if  tenant  ie  tail 
discontinues,  and  the  discontinuee  levies  a  fine  witJi  prodamafekms,  and  five  yeva  M 
and  tenant  in  tail  dies,  the  issue  shall  have  other  five  years ;  for,  he  is  the  first  to  whoa 
the  land  descended  t^ter  the  proclamations,  by  force  of  the  gift  in  tail  made  UloEe 
the  fine  levied.  But,  if  tenant  in  tail  be  disseised,  and  afterwards  the  dimemxr  kvim 
a  fine  with  prockunatious,  luid  five  years  paaa  without  claim,  and  afterwards  the  tnaat 
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m  taO  dies,  in  this  case  he,  and  Cadyn  also,  said  that  the  issne  in  tail  is  bonnd  for 
ever;  for,  there  the  tenant  in  tail  had  the  jveaent  ri^t  at  the  time  of  the  fine  levied, 
mod  the  fint  saving  comprised  him  and  hu  hnrs  in  tail,  and,  inasmuch  as  they  did 
not  ponoe  their  i^kt  within  the  five  yean  aooordine  to  the  ocmdition  of  the  first 
■wrin^  tiie  tail  is  bound  fw  term.  Bnt  Southoot  ^ustaoe  of  Bl  R)  and  Weston 
(JuBbce  ctf  C.  P.)  were  of  a  contrary  opinion ;  for  they  said  diat  every  issue  in  tail 
dhall  have  five  years,  for  a  new  right  is  oome  to  every  one  of  l^em  per  fonnun  doni, 
which  right  (as  they  took  it)  the  makers  of  i^e  act  intended  to  preserve,  and  to  this 
pcnrpoee  uie  words  '  by  force  of  any  gift  ia  tail '  were  put  in  the  second  saving.  But 
diia  opinion  of  theirs  was  utterly  (Usulowed  by  the  said  chief  justices  (Catlyn  C.  J.  frf 
B.  R,  and  Dyer  C.  J.  of  C.  P.),  who  said  that  the  word  '  first,'  which  ought  to  be 
added  to  the  word  *  descend,'  and  then  it  will  be  '  shall  first  descend '  (Justice  of  B.  R), 
will  not  sufier  every  descent  to  h&ve  five  years.  And  Catlyn  said  that  a  right  or  title 
may  be  said  to  be  desomded  where  he  who  has  a  right  to  a  reversion  or  remainder 
in  tail  dependant  upon  an  estate  for  life  dies,  and  1^  descuids  to  his  issue,  and 
aftor{58u-wards  the  tenant  for  life  dies,  he  shall  have  five  years  by  this  second  saving : 
and  tfosttie  words 'first  descend 'shall  be  fully  satiflfied.''^  CoUenllY.  DvOon^  ihioagh 
Aart,  is  also  a  distinct  anthcnil^.  The  marginal  note  is — "  Tenant  in  tail  dies  leaving 
issue  in  tail  a  granddaughter,  a  feme  covert ;  the  granddaughter  dies  covert^  lea^ng 
iasae  in  tail  two  sons,  infants ;  the  elder  attains  the  age  of  twenty-one  and  dies  j  the 
yoonger  attains  his  age  of  twenty-one,  and  fourteen  years  after  issues  out  a  writ  oi 
facm&Aoa  in  the  descender:  held,  that  he  is  barred  by  the  statute  21  Jac  1,  o.  16." 
Sir  James  Mwsfield  there  said  :  "  The  daughter  and  infuit  heir  of  a  feme  covert  has 
ten  years  after  the  disability  ceases,  not  from  the  death  of  her  mother.  In  the  case  of 
fines,  it  has  been  determined,  that;  when  the  time  once  begins  to  run,  it  continues  to 
do  ao,  notwithstanding  any  subsequent  disability ;  as  Lord  Eenyon  decided  in  t^e 
ease  of  Doe  dm.  Vwowa  v.  Jones"  (4  T.  R  300).  Heatb  J.  agreed,  "  that^  in  the  case 
pQ^  t^e  in&nt  heir  of  a  feme  covert  would  luhve  ten  years  from  the  cesser  of  die 
oisabiHt^,  not  from  the  death  of  her  motlier.  There  is  no  such  difibrence  between  the 
issue  in  tail  and  other  hein,  as  is  sui^K)sed(&):  finined<m  in  the  desoender  is  ezpresdy 
mentioned  in  the  first  clause  of  the  statute.  Chunbre  J.  said :  "The  ten  years  do 
not  run  at  all  while  there  is  a  continuance  of  disabilities ;  but  they  run  without  inter- 
mission from  the  time  that  the  disabilities  first  cease."  And  Gibbs  J.  added  :  "  When 
once  the  statute  be^ns  to  run  nothing  stops  it"  In  Doe  d.  Dwmre  v.  Jonea  Lord 
Kenyon  says  (4  T,  R  310) :  "  I  confess,  I  never  heard  it  doubted,  till  the  discussion 
of  tmis  case,  whether,  when  any  of  the  statutes  of  limitations  had  begun  to  run,  [5841 
a  sobeequent  disability  would  stop  their  running.  If  the  disability  would  have  such 
an  operation  on  the  construction  of  one  of  those  statutes,  it  would  also  on  tiie  others. 
I  am  very  clearly  of  opinion,  on  the  words  of  the  statute  of  fines,  on  the  uniform  oon- 
stmctum  (rf  all  the  statutes  of  limitations  down  to  the  present  moment^  and  on  tiie 
gmraally  received  ojaniott  cS.  the  profession  on  t^e  subject^  that  this  questi<m  ou^ht 
not  now  to  be  disturbed.  It  irould  be  mischievous  to  refine,  and  to  make  nice 
distiiictions  between  the  cases  of  voluntary  and  involuntary  disalolities.'*  Mwmg  v. 
1%$  East  India  Compmu/  (5  R  ft  Aid.  216)  may  be  adverted  to  as  shewiM;  that  the 
same  oonstiiiotion  is  to  be  put  as  to  all  the  statutes  of  limitations.  In  Chitty's 
Statutes  (vol.  i.  p.  700,  n.),  citing  this  case  of  Tolson  r.  Kays  (Ga  Litt.  16  b.),  it  is  said : 
*'  The  twenty  years  commence  when  the  title  descends  to  t^e  first  heir  in  tail,  unless 
he  lie  under  a  disability ;  and  the  heirs  of  such  person  who  suffers  the  twenty  rears 
to  dajwe  without  commencing  the  fonnedon,  are  utterly  excluded,  and  the  ri^ht  of 
entry  is  for  ever  lost ;  and  t£ere  is  no  distinctaon  between  tenant  in  fee  taking  by 
Ascent,  and  fadr  of  tenant  in  taiL"  Hie  passage  cited  from  Co.  Litt  as  to  t^e 
poesessio  fratris,  can  have  no  application.  Speaking  of  the  half-blood.  Lord  Coke  says 
(Ca  litt  16  b.),  "  H^-blood  is  not  respected  in  estates-tail  because  that  the  issue  do 
daim  by  descent  per  fomam  doni,  and  liie  issue  in  tail  is  ever  of  tbe  whole  blood  to 
the  donee  "((2). 

Upon  the  whole,  therefore, — ^looking  at  the  words  of  the  statute,  and  regard  being 

(&)  The  learned  judge  here  refers  to  a  point  reported  to  have  been  feebly  taken, 
OT  rather  hinted  at,  by  Lens  Serjt  in  these  words  : — "  If  not  so,  the  only  distinoticm 
that  ean  be  made  is,-  between  the  nature  of  an  estate  tail  and  of  aoolflier  estate." 

(({)  Not  de  facto^  supra,  661. 

C.  P.  m— 33 
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had  to  the  oaaes  decided  as  well  upon  the  statute  of  fines  as  on  several  statatu 
of  limitations,  and  to  the  ocmrenience  of  the  rule  laid  down  by  the  court  of  ComBn 
Pleas,  sanctioned,  as  it  has  been,  by  a  very  learned  j  udge  (Mr.  Justice  Lit^fi^p-tledak^ 
and  acquiesced  in  tuad  adopted  by  all  the  text-writers,  with  the  single  exo^tiott  of  lb. 
Atherley  (in  the  note  to  Sheppard's  Tonchsttnie), — this  ooort  wm  pause  bi^re  thej 
adopt  a  different  construetion,  aoA  therelrjr  Midanger  many  titles  4kat  ww  rait 
upon  A  a(demn  deoisum,  which,  after  so  |p»at  a  lapse  m  time^  it  is  now  sooj^  to  over- 

Manning  Serjt.,  in  reply.  The  acquiescence  oi  Mr.  J.  LitUedale  and  tiie  state- 
ments  of  t^e  text-writers,  rest  solely  upon  this  voy  deoimon  in  Tola»  v.  Kaj/tt  eans 
petitur  dissolutio.  In  treating  of  the  estate  of  uie  Duke  of  Cornwall,  Loid  Cms 
says  (8  Co.  Eep.  27  a.) — "  That  thu  was  an  estate  of  inheritanoe,  is  igmr^A  fay  tin 
said  recOTd  of  60  Ed.  3,  by  which  it  appears  that  the  wife  ci  Uie  Btask  Prince  was 
«ndowed.  And  it  appears  by  the  book  of  21  Ed.  3,  41  (M.  21  £.  3,  fo.  11,  pL  46^ 
that  the  Prince,  in  the  said  manor  of  Berkhampetead  (parcel  oi  the  wid  Dud^  of 
Cornwall),  had  fee.  And  the  said  judgments  in  5  &  6  Hen.  4  prove  it ;  tor,  man 
judgment  generally  is  given  that  the  letters  patent  should  be  revoked  and  made  void, 
which  judgment  could  not  have  been  given,  if  any  estate  or  reveracm  or  posM* 
bilfty  did  remain  in  t^e  patentee,  for  then  the  letters  patent  should  not  be  niada 
void,  but  the  judgment  should  be  that  the  letters  patent  should  be  made  void  sad 
annulled  as  to  the  estate  of  the  Prince  "  (c)'.  So  that,  notwithstanding  the  peeulisrify 
of  the  dice's  estate,  it  is  dear  that  it  is  an  estate  of  inh^taooe,  and  that  Dm 
sncoeasive  dukbs  of  Cornwall  take  by  descent  (3  Mann.  &  R  474).  With  r^ard  to 
ttuhangea,  a  fee  is  an  estate  whi(di  may  endure  ever,  whether  it  be  leMiB^  cr 
fee-tail,'— determuoable,  indeed,  in  one  case,  u|>Qn  a  total  failure  of  heira,  hi  Uie  otlw; 
upon  a  special  f^ure  of  the  heirs  [686]  ai^inted  by  the  donor  (a).  By  the  sti^ 
of  fines,  all  who  take  under  the  same  limitatioD, — as  all  entailees  under  the  saan 
entail  do, — are  bound  as  privies.  It  is  quite  clear  that  the  ri^t  of  the  issue  ia 
tail  could  not  be  defeated  by  the  laches  of  the  original  donee.  Upon  what jprinc^ 
tdien,  can  be  be  affected  by  the  laches  of  his  immediate  |tredecesBort  ^uie  only 
reasonable  construction  of  the  statute  is,  to  hold  that  the  n^t  to  In^ng  a  ftnnedoa 
enures  for  twenty  years  after  the  right  or  title  first  deaceods  or  falls  to  the  part|f 
suing.  In  SUmd  v.  Lord  Zoach  it  is  said  (Plowd.  366)[,  '*  the  words  of  Weatm.  2,  &  11, 
an  general, — that  all  bailiffs  and  receivers,  who  in  passing  their  aooount  bsfdn 
creditcKre  ass^ed,  shall  be  found  in  arrear,  may  be  commit^  to  tba  next  gMl; 
vet  if  an  innnt  bailiff  or  recdvw  be  found  in  arrear  he  shall  not  be  oommitted; 
for  he  is  not,  by  reason  oi  his  want  of  disoretion,  within  l^e  equity  of  the  statute.* 
Here,  the  language  used  is  not  so  strong  The  21  Jao.  1,  o.  16,  has  not  the  woidi 
"all  heirs,"  but  the  word  "heirs."  There  is  less  difficulty  in  contending  that  the bni 
meant  aj'e  the  heirs  of  remaindermen  and  of  reversioners.  Stovoti  v.  Lord  ^mck  mi 
the  case,  not  of  an  estate-tail,  but  of  a  descent  of  a  title  in  fee  simple,  from  a  Hi«a»iaw«L 
It  has  been  repeatedly  held  (c)'  that  the  felony  of  tenant  in  tail  shall  not  affect  the 
rights  of  the  issue  in  tail  i  and  that,  because  the  issue  in  tail  claims,  not  aa  heir  to  bis 
predecessor,  but  as  the  person  designated  per  forzuam  doni  ((f).  It  would  be  (tn^ 
if  the  issue  was  protected  against  the  crime,  but  not  against  the  careleasnees,  of  [097] 
his  predecessor.  The  pleas  merely  state  that  the  titJe  did  not  first  descend  or  fall,  by 
force  of  the  gift,  within  twenty  years  next  bef(»e  the  issuing  of  the  writ  of  fonnsdon. 
The  &r8t  deeoent  was  upon  the  death  of  the  first  Heniy,  the  hosband  <rf  Ame^  i^ 
died  in  1714.  But^  for  any  tiling  which  appears  on  the  faoe  of  this  raewd,  the 
subsequent  entailees  may  have  successively  entered  and  held  posae8si<»,  and  tiw 
demandant's  father  may  have  continued  in  possession  until  the  day  before  that  on 
which  his  writ  of  formedon  bears  date.  With  respect  to  the  case  of  CoOerdl  v.  DuttM^ 
it  is  sufficient  to  say  that  the  objection  now  taken  was  not  there  raised.   In  3wU  r. 

(cy  And  see  5  Hot  Pari.  293,  366. 

(a)  So,  in  exchuige  between  a  mulier  and  a  bastard  is  good,  although  the  latter, 
like  donee  in  tail,  canliave  no  heirs  but  of  his  body ;  so,  an  exchange  between  A.  sensd 
absolute^,  and  B.  whose  estate  is  defeasible  on  the  tender  of  a  rose. 

(c)  *  ^  the  cases  oolleeted  in  Earl  ^erm^i  com,  2  Eden,  373. 

(d)  See  the  opnion  of  Kewton  C  3^  ante^  380  (h)i  Bat  v.  At^M  md  (ft, 
post,  Nl. 
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Aim  (2  Salk.  422)  it  is  said  that  the  effeot  of  the  statute  is  to  take  away  the  rem^y, 
bat  not  any  right  except  the  right  oi  entry.  A  hope  has  been  expressed,  on  tha 
port  <tf  the  defenduit,  that  the  court  will  lend  its  aid  to  lAe  desirable  object  of 
quieting  men's  tittea.  How  that  is  to  be  effected  is  not  very  clear.  It  is  not  pre* 
toided  now — ^whatevm-  may  be  ocmtended  for  hereafter  when  this  first  inroad  upon 
protected  interestB  has  been  successful — that  the  revenumer  is  bmmd  by  the  Uohes  d 
Ae  pment  or  ct  any  former  entailer  Abaolute  tatle,  therefore,  the  defendant  can 
have  none ;  and  if  the  court  shall  determine  that  he  has  acquired  any  title  at  all,  it 
W01  he  difficult  to  say  what  that  titie  is  to  be.  It  will  perhaps  be  said  that  he 
luH  acquired  a  wron^l  fee-simple  until  the  extinction  of  issue  in  tail;  in  other 
words,  a  base  fee.  But  it  may  be  no  easy  matter  to  fix  what  shall  be  the  character 
ud  tiie  incidents  of  this  new  kind  of  base  fee.  The  decision  of  the  court  below  jvok 
eeeded  chiefly  on  the  construction  put  upon  the  words  *'  first  descended  or  fallen,  by 
Mr.  Serjt.  Hullook;  which,  he  contended,  must  refer  to  the  first  descent  from  the 
donee  in  tail  to  tike  next  taker  by  virtue  of  the  entail  Neither  Mr.  8erjt  Vaugfaan, 
who  argued  [688]  for  the  demandant^  nor  any  of  the  judges,  made  any  remark  upon 
the  afawiirdity  ci  referring  tite  cornmenoement  of  the  peri(^  of  limitation  to  an  event 
wlttdi  mij^  and  which  in  Hob  case  did,  t^  phwe  fifty  years  before  any  cause  of 
aoticHk  or  adverse  possession.  It  seems  proltable  that  when  the  wCHrds  "  first  deaoended  " 
wen  used  in  the  statute  oi  fines,  and  the  words  "  first  deaoended  or  £Edlen "  in  the 
statute  of  lindtatitma;  the  words  "  first "  was  emplciyed  in  the  same,  almost  redundant, 
mm  in  wldeh  it  is  frequently  used  in  acts  of  pu'Iiament^  to  avoid  its  being  supposed 
that  because  the  cause  of  action  was,  in  its  nature,  continuing,  the  period  of  Unutatioa 
was  not  to  be  calculated  from  the  time  of  the  commencement  of  the  existence  of  such 
continuing  right. 

The  learned  serjeant  then  suggested,  that,  inasmuch  as  the  issues  in  foot  remained 
ontaied,  the  judgment  of  the  court  below  "  that  the  demandant  take  nothing  by  his 
writ,  but  that  he  be  in  mercy,  &c.,  and  that  the  defendant  do  go  theretrf  without  day, 
Ao,,"  was  premature,  and  ought  therefore  to  be  reversed.  [Parke  B.  Has  not  the 
dsmandant  improperiy  sued  out  his  writ  of  error  in  this  impenect  state  of  the  record  ^ 
Hie  demandant  was  clearly  entitied  to  his  writ  of  error  upon  tiie  judgment  aa  entered, 
fflumld  the  circumstance  m  then  being  other  issues  for  trial,  render  it  inouabait  on 
the  defmdant  to  remain  in  court  for  tiie  purpose  of  trying  those  immatoiial  issues, 
and  disentitle  him  to  have  judgment  quod  eat  inde  sine  die^  the  judgment  would  be 
OToneous,  and  ought,  for  that  came,  to  be  reversed. 

Erie,  oontriL  The  judgment  is  correct  in  point  of  form.  In  Jiobhs  v.  Crvichley 
{i  Wils.  118),  in  dower,  the  defendants  pleaded  ne  unques  acoouple  and  ne  unquee 
ssisie  que  dower.  There  was  an  issue  in  fact,  and  an  issue  in  law ;  and  the  defeniunt 
having  succeeded  upon  the  demurrer,  [689]  the  judgment  was  that  the  plaintiff  shtmld 
take  nothing  by  his  writ,  but  that  he  should  be  in  mercy,  &o.,  without  potieing  the 
inue  oi  fact.    He  also  referred  to  Hawkey  v.  Borwick  (a),  aad  PoaeU  v.  Somett  (b). 

Ix>]u>  Denman  C.  J.  Aa  tite  aigument  has  pro<»eded  on  both  aides  witiioat  any 
rafareoce  to  this  point,  it  ought  not  now  to  be  started.  If  there  are  any  authorities 
to  he  dted  either  way,  they  may  be  handed  np,  and  we  will  look  at  them. 

Gar.  adr,  vult. 

Jan.  34.— Lord  Dxnkan  G.  J.  now  aaid.  In  the  case  of  Tobm  v.  Kaye,  which 
was  argued  before  us  at  our  last  sitting,  we  are  of  opinion  tiiat  the  judgment  of  tiie 
court  of  Common  Pleas  must  stand ;  and  we  found  that  opinion  upon  toe  statute  of 
bm,  4  Hen.  7,  c.  24,  the  authority  of  Stowel  v.  Lord  Zouca,  and  tiie  statute  of  limita-. 
tiona,  21  Jac.  1,  c.  16.  It  is  unnecessary  to  say  more.  Probably  some  application 
may  be  made  to  the  court  below  toucfauig  the  state  of  tiie  record.  We  ^ve  our 
opinion  only. 

Parks  R    We  cannot  give  any  judgment,  as  the  record  is  incomplete. 

Ifay  16. — On  a  subsequent  day  Manning  Serjt.  stated  that  a  difficulty  was  felt  at 
Ihe  office  as  to  what  really  was  the  decision  of  the  court 

Pabu  R  There  could  be  no  final  judgment  in  t&c  court  below  until  all  the 
iasaea  were  disposed  of.   What  we  did  was,  to  quash  the  writ  of  error. 

(a)  1  Y.  ft  J.  376.  And  aee  Cbol;  v.  OahUeott,  4  C.  A  P.  816;  DnueU  v.  Sheard, 
7  C.  &  P.  466. 

(J)  lffligh,N.  aeee;  iDow.^''^    4nd  «ee  ante,  vol  iii..67^n. 
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[S90]  Muming  Serjt  To  quash  the  writ  would  be  a  fearful  tiung  for  the  dena- 
dant ;  he  is  too  late  (a)  to  brin^  a  second  writ  of  error  in  this  court. 

Pabkx  B.  Twenty  years  naving  elapsed,  it  is  too  late  to  sue  out  a  seoraid  writ 
of  error.    Upon  ih»  record  now  before  us  we  can  nve  no  judgment. 

Erie.  With  a  view  of  inakinganiarket8UBti&,itiBaediablethattlwcMei^^ 
be  definitely  disposed  of  in  some  way. 

Pabxe  B.  I  am  not  dear  that  this  is  tile  proper  oouit  in  which  to  more  to  tpmk 
the  writ.   Ought  not  the  apjdication  to  be  made  to  the  court  below  t 

Abnning  Serjt  The  only  courts  which  can  acerrase  any  controul  or  jurisdictiaa 
over  a  writ  of  error,  are,  the  court  of  Chancery,  out  of  wiiich  the  writ  emanates,  duA 
Hie  court  of  error,  into  which  it  is  returnable ;  which  latter  court  is  seised  fjt  the  caw 
as  soon  as  the  writ  of  error  is  returned  there  (b). 

Parks  K  said, — We  quash  the  writ  of  error  (c). 

(o)  Vide  10  &  11  W.  3,  c.  14. 

(b)  In  Bobertt  v.  Tvdeer,  Style,  Rep.  191,  219;  Davikesx.  Payton,  ib.  218;  ^udkA 
r.  La  Fere,  ib.  265 ;  Porter  t.  Swetnamt  ib.  406 :  Conge  v.  Ltnoetj  ib.  472,  tiie  writs 
ci  error  were  abated  or  quashed  by  l^e  court  in  whkh  they  were  retnnisiUe^  qin 
improTidi  emanaTerant 

(o)  A  judgment  <A  quod  cassetar  brere  was  afterwards  entered,  for  the  panose  of 
founding  a  writ  (rf  error  in  parliament^  tm  the  jpround  that  the  joc^ent  in  C.  r.  wss 
emmeous  in  substance,  and  tiiat  in  the  Exchequer  Chamber  in  form,  tiie  defendurt 
having  obtained  judgment  eat  inde  sine  die ;  and  bein^  it  would  seem,  entided  to 
that  judgment  on  its  being  decided  tiut  the  re^^cation  to  a  plea  pleaded  in  bv  of  ths 
whole  action,  was  bad. 

Soon  after  the  enacting  of  the  statute  de  donis  an  attempt  was  made  to  evade  ito 
provisions  [691]  upon  a  ground  not  dissimilar  in  principle  to  thi^  whidi  was  set  i^ 
with  better  success,  in  Tobon  v.  Kaye. 

"T.  6  Edw.  %  London.  The  lord  the  king  demands  against  William  de  Braybrok 
and  Qunnora,  his  wife,  one  messuage  uid  ten  shops  in  the  streets  of  DiatidBne  sad 
Fish  Street,  as  escheats,  by  the  forfeiture  of  Thomas  of  ifonnlee,  ooDvioted  and  hanged 
in  tiie  34th  year  of  King  Edward,  the  father,  &a 

"  They  say  that  the  tenements  were  in  the  seisin  of  John,  stm  of  Hetuy  Kingessone, 
who  gave  diem  to  the  said  Thomas  and  the  heirs  <A  his  body  lawfully  begotten,  and 
tor  defoult  should  revert  to  tile  said  John  and  his  heirs.  Wherefore  they  say  that  I7 
reason  of  tiie  reversion  belonging  to  the  said  John,  tiie  tenements  aforesaid  will  not 
be  tiie  escheats  of  an^  one  b;^  reason  of  the  said  forfeiture.  And  they  prodnce  tbe 
charter  of  tiie  said  John,  which  they  here  rente,  &c  And,  moreover,  they  say  thit 
in  the  last  statute  of  Westminster  it  is  contained  tiiat  the  will  of  the  donor,  in  gifts 
of  this  kind,  be  observed ;  wherefore  it  is  plain  that  a  feoffee,  under  the  condUioa 
aforesaid,  could  not,  in  his  lifetime,  alien,  or  by  his  act,  in  any  manner  forfeit^  (cr 
displace— -aliquo  modo  forisfacere)  the  right  of  reversion  which  oeltnigB  to  tt^m. 
And  so  it  apprars  manifestly  that  the  said  tenements  neither  ought,  nor  can,  by  the 
reasons  ^Foresaid,  be  tiie  escheats  of  the  lord  the  king,  or  of  uiy  otiier,  in  such  cue. 

'*  And  Nicholas  Renl?,  who  sues,  &c.,  says  that  according  to  tiie  antient  law  used 
beffffe  tiie  said  statute,  uiose  to  whom  tenements  were  so  conditicmaUy  given,  might 
atien  iluise  tenements  accordinK  to  thedr  will,  and  also  forfeit  them  nod  diainherit  tMir 
issue  of  them,  contrary  to  the  lorm  of  gift  <A  f ecdfors  expressed  in  titeir  ^ti.  Nor 
are  such  feoffees  excluded  by  tiie  said  statnt^  in  any  thing  except  only  m  making 
alienation.    (Vide  su^na,  67S.) 

"  Whereupon  the  record  and  process  aforesaid  being  seen  and  inspected,  Ac.,  sod 
diligent  discussion  (tractatu)  being  had  upon  them  often  with  the  justices  of  the  lord 
the  King  of  each  bench,  the  barons  oi  the  exchequer  and  others  of  the  council  (rf  the 
lord  the  king,  it  aijpeared  to  them  (visum  est  eisdem)  that  the  said  Thomas  being  10 
enfeoffed  of  the  said  tenements,  to  hold  to  him  and  the  heirs  of  his  body  begotten,  k> 
that  if  he  should  die  without  heir  of  his  body  begotten,  those  tenements  shoohl  rerert 
to  tile  said  John  and  his  heirs,  he  could  not,  b;^  any  act  of  his,  alien  or  forfeit  agunit 
the  will  of  the  feoffor ;  and  inasmodi  as  tiie  sud  Thomas  was  eonvicted  and  hanged 
for  tlie  said  felony  a  long  time  after  the  statute  afOTesakl,  de  dome  oondicknafini^ 
passed;  as  manifwtiy  am)ears  to  the  court  tiie  record  of  the  rolls  of  tfce  pleisof 
tiie  crown  of  the  time  01  the  lord  Edwanl.the.fotiier,  A&  in  tiie  city  of  London,  in  the 
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pfflS]  Startup  and  Another  v.  Macdonald  (in  Error).  June  19,  1843. 

ra  C.  7  Scotfck  K.  K  269 ;  12  L.  J.  Ex.  477.  See  Coddington  v.  Pakologo,  1867,  L.  B. 
3  Sz.  197 ;  BiddaU  r.  ClaneM  Sont  Coa^miy,  [1911]  1  K.  &  949 ;  [1912]  A.  C.  18.] 

The  defendant  contracted  to  buy  of  tbe  plaintiBa  ten  tuna  of  linseed  oil,  at  a  certain 
nice,  "to  be  free  delivered  by  the  plaintiffs  to  the  defendant .  wiUiin  the  last 
tourteen  days  of  March,  and  paid  for  at  tiie  expiration  of  that  time  in  cash." .  In 
aBiumpsit  fw  not  reoeiving  the  oil  pursuant  to  the  contract^  the  declaration  stated, 
that,  althooj^  the  plaintifra,  "withm  the  last  fourteen  days. of  March.  1838,  to  wit^ 
va  tlie  Slat  of  Maroh  1838,  were  ready  and  willing,  and  then  tendwed  and  offered 
to  deliTer  to  the  defendant  tbe  said  q%  and  then  requested  the  d^enduit  to, accept 
the  same,"  &c,  yet  the  defendant  refused  to  accept  or  pay. — The  defendant  pleaded 
— first,  that  the  tender  was  made  on  the  last  of  the  eaid  fourteen  days,  at  a  late 
tune  of  that  day,  to  wit,  at  nine  o'clock  in  the  night  time  of  that  day,  the  same 
time  being,  by  reason  of  such  lateness  thereof,  unreasonable  wd  improper  time 
in  that  behalf,  for  the  tender  and  delivery  of  the  said  oil ;  and  that  the  plaintiffs 

34th  year  of  his  reign — since  the  same  tenements  could  not,  at  one  and  the  same  time 
(aimiu  et  semel),  be  revertible  to  the  aaid  John,  according  to  the  form  of  the  feoffment 
aforesaid,  and  abo  escheats,  by  the  act  of  [592]  the  said  Thomas,  who  held  the  same 
teaements  conditdonally  as  aforesaid ;  therefore  it  is  considered  that  the  said  William 
sod  Gunnoca  go  thereof  at  present  without  day, — salvo  semper  jura  regis,  ciun  ali&s 
inde  loqui  vcduerit,"  Abbrev.  Plaoit.  317  a. 

Suppose  lands  to  be  limited  to  A.  for  thirty  ^ears,  remainder  to  tlie  right  heirs  of 
A  in  taiL  A.  enters,  and  is  ousted  by  C.  and  dies,  after  remaining  out  of  possession 
twenty  years,  leaving  K  his  son  and  heir.  The  time  expires.  It  could  not  be  con- 
tended that  B.,  though  claiming  as  heir  of  A.,  would  be  barred  by  the  21  Jac.  1,  a  16. 
E,  though  his  title  was  as  beu-  of  A.,  would  take  not  by  descent  but  by  purchase. 
Ante,  380  b. 

In  QaUlie's  case,  1  Kot  Pari.  411  a.  in  1321,  that  is,  only  thirty-six  years  after 
tiw  paaging  of  the  statute  de  donis,  even  a  donee  in  tail  is  styled,  "  tenaunt  a  terme 
de  ne  par  la  talye."  It  is  true  that  in  Oaleha'a  case  Mai^ret  Galche,  the  surviving 
dtmes  in  tail,  may  have  become  tenant  in  tail  after  possibility  of  issue  extinct ;  but 
it  is  not  BO  stated ;  nor  is  it  shewn  how  many  months  after  t^e  deaUk  of  her  first 
hoihand,  who  was  her  ocnliMiee  in  tail,  the  second  marriage  took  place. 

A  bishop  is  seued  in  f ee^  and  bas  tiie  whole  inheritance  in  him,  yet,  as  he  caanot 
do  sets  to  bind  Us  successor  without  tbe  assent  of  dean  and  chapter,  t^e  successor 
ii  not  bound  by  the  laches  of  the  predecessor.    Croft  v.  ffowel,  Plowd.  538. 

Here,  the  tenant  in  tail  could  not,  by  his  acts,  bind  the  issue  in  tail,  beyond  what 
he  was  authorized  to  do  per  formam  doni,  and  by  the  32  H.  8,  c.  28. 

'*The  issue  in  tail  claims  not  under  his  ancestor,  but  paramount,"  per  Lord 
Cowper  C.  in  Lord  Fairfax  v.  Lord  Derby^  2  Vem.  612,  upon  the  32  H.  8,  c  37,  where 
the  words  are,  "claiming  tbe  said  lands,  tenements  or  hereditaments  only  by  or  from 
the  same  tenant^  by  purchase,  gift  or  descent." 

By  the  3  &  4  W.  4,  c.  27,  s.  22,  it  is  enacted,  "  that  when  a  tenant  in  tail  of  any 
ladid  or  rent,  entitled  to  recover  the  same,  shall  have  died  before  the  expiration  of  toe 
period,  hereinbefore  limited,  which  shall  be  applicable  in  such  case,  tor  nuddng  an 
entity  tx  distiass,  or  brining  an  actaon,  to  recover  such  land  or  rmt,  no  prason  claiming 
iny  estate^  interast  or  n^t  which  such  tenant  in  tail  m^t  lawfully  have  barred, 
shall  make  ui  entxy  or  distress,  or  bring  an  act3<m  to  recover  such  land  en-  rent^  but 
within  the  period  during  which,  if  such  tenant  in  tail  had  so  long  continued  to  live, 
he  might  have  made  such  entry  or  distress,  or  brought  such  action." 

The  above  section  does  not  declare,  but  it  enacts,  that  the  issue  in  tail  shall  be 
barred  by  the  laches  of  his  ancestor,  to  the  same  extent  to  which  tbe  jud^ent  in  the 
principal  case  declares  he  was  already  barred  by  the  provisions  <A  the  21  Jaa  1,  c.  16, 
a  statute  passed  two  hundred  years  before. 

And  see  2  Leon.  57,  1  P.  Wms.  673 ;  The  CowUess  of  Shreio^ntry  v.  Tha  Earl  of 
Shrewdmry,  1  Ves.  jun.  227,  234;  TAe  Earl  of  Belfast  v.  Chichester,  2  Jac  &  W.  439; 
Burges  v.  Mawbery,  Turner  &  Buss.  167 ;  Bwme  v.  Barier^  1  Ridgw.  FarL  Gases,  207 ; 
LeighiM  r.  Leighton,  1  P.  Wms.  671,  673. 
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were  not  untQ  a  late,  and  for  the  delivery  to  and  aoceptanoe  by  the  defendnt  d 
the  said  oil  an  unreasonable  and  improper,  time  of  the  last-mentioned  day,  to  wt, 
the  hour  aforesaid,  ready  and  willing  to  deliver  the  said  oil  to  the  defeodaAt,  node 
et  £orm& — seoondly>  a  traverse  of  the  averment  that  the  plaiDti&  were  ready  sad 
willing  to  deliver. — ^The  plaintiffs  replied  de  injuria  to  the  first  plcni,  and  i<HDed 

'  issue  on  the  second. — By  a  special  verdiot,  it  was  found,  that  the  plaintifi^  on  the 
Slst  of  March,  at  half-past  eight  in  the  night  of  the  said  day  (being  a  S^orday), 
did  tender  and  offer  to  deliver  the  oil  to  the  defendant ;  that,  from  die  said  hour 
when  the  oil  was  so  tendered  and  offered  to  the  defendant,  there  was  fidl  and. 
Hifficient  time  before  twelve  o'eloek  of  the  said  3l8t  of  March,  for  the  plainlilk  to 
deliver  and  for  the  defendant  to  examine  and  weigh  and  to  receive  into  fak  ponai> 
flion,  tiie  whc^e  of  the  oil ;  that,  at  ike  time  when  the  said  dl  was  bo  tendned  ud 
<^wed,  tiie  defendant  refused  to  receive  tiie  some,  alleging  that  the  hour  of 
the  aa^  tmder  was  a  late,  and,  by  reason  thereof,  an  unreasmahle  hour  in  tint 
behalf.    The  jury  also  found,  "that  the  said  hour  of  half-past  ^ht  <rf  the  n^it 

'  of  Saturday,  the  Slst  oi  Murh,  when  tdie  said  oil  was  so  tendered  and  offered  to 
be  delivered  to  the  defendant  as  first  aforesaid,  was  a  late,  uid,  by  reason  oi  its 
lateness,  an  unreasonable  and  improper  time  of  i^t  day  for  the  tender  and  ddiveiy 
of  the  said  oU ;  and  that  the  pLamtifis  did  not  tender  or  offer,  nor  were  they  readj 
to  deliver  tlie  said  oil,  to  the  defendant  until  a  late,  and  for  liie  delivery  to^  and 
accratance  by  the  defendant  of,  the  said  oil,  an  unreasonable  uid  imprc^Mr  tiae 
of  the  lasb*menti<xied  day,  namely,  the  said  hour  of  half -past  eight  in  liie  m^^:* — 
Hdd  (dissentiente  Lord  Denman),  that  the  tender  having  been  made  to  delea* 
dant  at  an  hour  whidi  left  time  enough  for  o(»n|^ting  the  delivery  before  twelve 
o'dockof  tbe  night  of  tiie  Slat  oi  Manih,  was  ndB<nenfc.-^^ecas,  if  %  reaaoncf  the 
lateness  of  tile  hour,  the  d^endant  had  left  his  wardxnue  brfore  the  ool  anivad. 

Assumpsit  for  not  accepting  certain  oiL 

The  declaration  stated  that,  on  the  20th  of  October  1837,  the  defendant  bou^t 
of  the  plaintiffs,  and  the  [5941  plaintiffs  then  sold  to  the  defendant,  a  larae  qnaotily,  to 
wit,  tea  tuns  of  merchantable  linseed  oil,  at  the  rate  or  price  of  Sis.  6a  for  ead  and 
every  owt.  thereof,  usuid  allowances,  to  be  free  delivered  by  the  plainti£b  to  Ae 
d^endant  within  the  last  fourteen  days  of  March,  18S8,  and  paid  for  at  the  expiration 
<Kf  that  time  in  cash,  deducting  2^  per  cent  discount ;  that  thereupon,  in  coiaiauaticiB 
thweof,  and  t^at  the  jduntiffs,  at  the  request  of  the  defendant,  had  then  promiied 
tiie  defendant  to  deliver  the  said  linseed  oil  to  him  the  defendant  at  the  time  and  ia 
manner  aforesaid,  he  the  defendant  t^en  promised  the  plaintifft  to  accept  the  siid 
Unseed  <^  oi  and  from  the  |daintiffi^  and  to  pay  them  for  the  same  at  t^  time  and 
rate  aforesaid ;  and  altiiou^h  the  i^ntifb  afterwards,  and  within  tiie  last  foarteea 
davB  of  March,  1838,  to  wit,  on  the  Slst  of  BSarch,  1838,  aforeesid,  were  ready  and 
willing,  and  then  tendered  and  offered,  to  deliver  to  the  defendant  the  said  ten  tuas 
of  merchantable  linseed  oil,  and  then  requested  the  defendant  to  accept  tilie  same ;  sod 
although  the  price  for  the  said  ten  tuns  of  linseed  oil,  at  the  rate  in  that  behalf  afon- 
said,  amounted  in  tiie  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  Sl&L,  snd 
the  said  time  for  payment  for  the  said  linseed  oil  had  long  elapsed ;  yet  the  defendant 
did  not  nor  would,  at  the  said  time  when  he  was  so  requested  as  aforesaid,  or  at  anj 
time  before  or  afterwards,  accept  the  said  linseed  oil  of  or  from  the  plaintiA,  or  aay 
put  thereof,  and  had  not,  although  often  requested  so  to  do,  paid  them  for  the  sam^ 
or  any  part  thereof,  but  had  wholly  neglected  and  refused  so  to  do :  by  reason  whysof 
the  pUuntafib  had  lost  and  been  deprived  of  divers  great  gaiiiB  andprafita  wfaidt  nM 
they  might  and  \nrald  have  derived  from  the  aaid  nde  of  the  said  Gnaeed  taSi,  and  had 
also  sunned  divors  great  losses  from  the  decreased  valne  ai  the  same :  whereiqna 
tl^ey  said  that  they  were  injured,  &c. 

The  defendant  pleaded — first,  that  the  tender  by  the  plaintiffs,  and  their  oiler  to 
deliver  to  the  defendant  the  said  ten  tuns  of  linseed  oil  in  the  decluation  reepectiTdy 
mentioned,  and  tiie  said  request  by  the  plaintiffs  to  the  defendant  to  accept  the  sassc^ 
were,  and  each  of  them  was  respectively,  made  on  the  last  of  the  said  last  fourteea 
days  of  March,  1838,  at  a  late  time  of  that  day,  to  wit,  at  nine  o'clock  in  the  ni^ 
time  of  that  day,  the  same  time  being,  by  reason  of  such  lateness  thereto,  an  unreason- 
able and  improper  time  in  that  behalf  for  the  said  tender  and  delivery  of  the  said  oO; 
and  that  the  p]ainta&  were  not^  until  a  late^  and  for  the  delivery  to  and  aeoqibuiee 


Digitized  by 


STABTUP  V.  KACDONAIiD 


1031 


\f  the  defendftnt  of  the  said  oil  an  unreascHiable  and  imivoper,  time  of  the  last- 
mflDfcioDed  day,  to  wi^  the  hoar  aforesaid,  ready  and  villrag  to  delhrer  tiie  eaid  oil 
to  the  defenduit,  modo  et  form& : — ^verification. 

Secuid  {dea — t^t  the  plainti£b  were  not  ready  and  willing,  nor  did  they,  within 
the  last  fourteen  dajk  of  luureh,  tendw  and  <^E)»r,  to  deliver  to  ^e  defendant  the  said 
hnseed  <h1,  modo  et  fwrni .- — oonoliiding  to  the  oonntry. 

lliird  plea— son  assnmpsit. 
^l^jMaintilb  readied  oe  injurift  to  1^  first  plea,  and  Jdned  iame  on  seoond 

Aher  utgasBoent  and  judgment  for  l^e  ddendaat  on  the  finding  of  tiie  jury  npon 
these  issues  <aV,  the  parties  agreed  that  the  finding  should  be  turned  into  a  special 
verdict  By  tlik  it  was  found,  **  that  the  plaantifib,  on  the  31st  of  Maroh  1638,  at  the 
hoar  of  half-past  eight  in  the  night  of  the  said  day,  tJie  said  Slst  of  Maroh  being  a 
Bsturday,  did  tendw  and  offer  to  deliver  to  the  dfr{S9iB]-fendant  in  the  city  of  London 
the  ten  tuns  of  oil  in  the  declaration  mentioned ;  that,  from  the  said  hour  when  the 
said  ten  tuns  of  oil  were  so  tendered  imd  offered  to  the  defendant^  t^ere  was-foU  and 
Miffident  time  before  twelve  o'clock  of  Ihe  said  Slst  of  March  for  ^e  plaintiffii  to 
ddiver  and  for  t^e  defendant  to  examine  and  weigh  and  to  reoeive  into  his  poseessiOT 
tin  wbc^  of  the  said  ten  tuns  of  oU ;  that,  at  tiie  said  tame  when  the  said  oU  was  so 
Mend  and  offered  by  the  plaintifiii  to  the  defendant,  he  the  defendant  refused  to 
VBceire  tAi«  Mone,  alleging  that  the  said  hoar  of  the  said  tmder  was  a  late,  and, 
lesson  ttoeof,  an  umreasonable  hour  in  that  behalf ;  that  thereupon  tiie  plaiirtafb 
hmt  tlie  said  oil  in  tiieir  possesiitm  from  the  said  time  when  the  same  was  so  tendered 
sad  offered  until  the  hour  of  seven  o'clock  in  the  morning  of  Monday  ^e  2d  <rf  April 
in  the  year  aforesaid,  and  at  the  said  honr  of  seven  o'clock  on  Monday  the  3d  of  April, 
tiie  same  being  the  first  proper  and  reasonable  hour  in  that  behalf  after  the  said  oil 
had  been  so  renised  by  the  defendant,  they  the  plaintaffs  again  tendered  and.  offered 
to  deliver  the  said  oil  to  the  defendant  in  London  aforesaid,  and  that  t^e  defendant 
then  refused  to  accept  the  same ;  that  the  said  hour  of  half-past  eight  of  the  night  (A 
&b]rday  the  31st  of  March,  when  the  said  oil  vbb  so  teiKlered  and  tiered  to  be 
delivered  to  the  d^endant  as  first  aforesaid,  was  a  late,  and,  by  reason  oi  its  lateness, 
tn  unreasonable  and  impro^r,  tame  of  that  day  for  t^e  tcmder  fuid  delivery  tA  tAm 
end  Ml;  and  that  the  pteintaflb  did  not  tender  or  c^er,  nor  were  l^ey  ready  to  ddivw, 
the  said  oil,  to  the  doendant  nntal  a  late,  and  for  tiie  ddivray  to  and  aooeptance 
\y  Ae  drfendant  of  the  said  oil  an  unreasonable  and  imnoper  tame  of  the  eeid 
iMtmoiticmed  day,  namely,  the  said  hour  of  half-past  eig&t  in  the  night.'*  Bat, 
whether,  &o. 

Jw^ent  having  been  entered  for  the  defendant  on  this  special  verdict,  in  1^ 
ecHut  oiGommon  Pleas,  a  writ  of  [087]  error  was  brought,  and  argued  in  the  Elzchequer 
CHiamber  on  t^e  15th  of  February  and  39th  of  November  1842,  the  judges  present 
OD  the  first  ocoasicm  being  Lord  Denman  G.  J.,  Parke  B.,  Patteson  J.,  Gamey  B.,  and 
fioUe  B. ;  and  on  t^e  seoond,  Lord  Denmim  G.  J.,  Lord  Abinger  G.  B.,  Farice  R, 
Aldmon  R,  Williams  J.,  and  Rolfe  B. 

Cleasby,  for  the  pUuntiffik  The  speoiid  verdict  contains  no  finding  as  to  the  usage 
of  the  trade,  but  a  mere  expression  of  opinioa  on  tiie  part  of  t^e  jury  tiiat  the  tencwr 
ves,  l^  reason  (rf  the  lateness  of  tiie  hour  at  which  it  was  made,  an  unreaetmable  one. 
parke  Bi  It  does  not  appear  upon  what  precise  ground  the  jury  find  that  tiie  time 
^  anreasonable  and  improper.  Lord  Denman  G.  J.  Gan  the  tender  be  said  to 
have  been  insufficient,  when  the  jury  find  that  there  was  full  axid  sufficient  time  beftm 
tvdve  o'clock  at  night  of  the  kst  day  named  in  the  contract,  ior  the  plaintiffs  to 
dsBvcff,  and  for  the  defendant  to  examine  and  weigh  and  reoeive  into  fais  possession, 
1^  whole  of  the  oil  f]  The  jury  find  that  the  hour  of  the  tender  was  Ute ;  and  they 
^0086  to  infer  that  it  was  unreasonable  and  improper.  [Parke  B.  In  Shepp. 
Toucha.  378,  it  is  said  tiiat,  "  If  the  condition  be,  to  come  at  a  day  to  such  a  place  to 
do  a  tMng(a)*,  and  the  thing  cannot  foe  done  without  the  concurrence  of  the  other 
put^ ;  in  this  case  the  ofoligor  must  stay  until  the  very  last  instant  of  the  day  fw  his 
<>(>Buiig;  and  it  seems  also  he  must  stay  at  the  idaoe  all  the  day  long,  if  the  condi- 
^  be,  to  pay  s  rent  at  Michaelmas,  or  wit&n  twenty  days  after,  tiie  oUigatiMi 


(ay  Which  see  ante,  vol  ii.  395,  3  Scott,  N.  B.  480. 
{ay  Mr.  Preston  adds,  "  and  the  honr  be  not  fixed." 
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is  not  bnfeited  beftne  the  Ureuty  d&yB  be  past   If  one  be  to  do  a  tiling  on  a  di; 
certain,  he  maj  do  it  anj  part  of  tiie  day  whilst  the  light  dot^  last ;  and,  if  w 
c<nidition  be  to  do  a  thine  by  or  before  a  day,  it  may  be  done  tiie  last  instant  <A  tiu 
da^  before,  uid  it  is  auffi-{5W]-cient."]    tJnlese  the  plaintifis  were  entitled  to  miuntwii 
this  acti(Mi,  they  would  be  liable  to  an  action  for  not  delivering  the  ofl.   But  could 
such  an  action  be  maintained  f   Lord  Denman  C.  J.    In  the  court  below  the  lonl 
chief  justice  appears  to  have  put  the  unreasonableness  of  the  tender,  on  the  ground  <A 
there  b^g  no  person  ready  to  receive  the  oil  at  tiie  warehouse.]   The  reafqueetion 
is,  whether  the  buyer  oould  have  recaved  the  goods  within  the  period  stapolated  bf 
the  ocmtowt:  if  he  oonld,  the  tender  is  sofficdent   [Parke  B.   llie  qoestim  ia,  wbMt 
is  die  common-law  dul^  of  the  vendors  under  such  a  contract,  witiumt  ref  erenoa  to  mhj 
naacje  of  trade.   In  Comyns's  Digest,  Temps  (D),  (E),  (F),  it  is  had  down:  **Whit 
akeSi  be  reascmable  time,  the  justices  are  to  determine."    "  Summons  in  a  real  aetiM 
ought  not  to  be  after  the  setting  of  the  sun :  nor  a  demand  of  rent."   '*Bat  aa 
arbitrament  made  in  the  night  is  good :  so,  livery  of  seisin  upon  a  f eoffinent"!  Li 
Leigh  v.  Faterscm  (8  Taunt  640,  2  J.  K  Moore,  688),  where  the  contract  was  for  a 
eertain  quantity  of  tallow,  "to  be  delivered  in  aU  December,  Dallas  C.  J.  said :  "The 
defendant  had  a  right  to  deliver  the  tallow  at  any  time  before  twelve  at  night  on  tha 
3lBt  of  December ;  he  had  all  that  month  to  deliver  it  in,  and  the  plain1a£F  was  bound 
to  receive  tha  tallow  at  any  moment  until  after  the  Slst"   It  is  true  that  ia  a  moe 
dictum;  but  it  sufficiently  shews  the  impression  of  t^e  court,    Onapes  v.  AAH^ 
(3  CampU  426)  has  no  beuine  whatever  upon  the  present  caaei   There,  no  time  wis 
«tipQlated  for  tiie  deliveiy  <rf  ue  oat&  the  only  question  is,  whether  tiie  tendsr 

was  oapdile  of  bemg  aeted  upcm.  The  jury  have  foiuia  tiiat  a  bon&  fide  tender  wu 
.made  at  such  a  time  tiiat  the  defendant  might  hare  examined,  weighed,  and  reoeived 
the  whole  into  his  possesnon  bef<»«  twelve  o'clock  at  night  on  the  last  <k  the  fourteen 
days.  They  have  therefore  virtually  [699]  found  that  the  plaintifis  performed  their 
oontract;  aad  tiiat  tiie  def«iduit1nroke  tiieooatract  on  his  part  by  renuing  to  reerin 
the  oil 

S.  Martin  (with  whom  was  Willes)  for  the  defendant  The  question  is,  whetha- 
there  has  been  such  a  performance  of  the  condition  precedent  on  the  plaintifia*  part  ai 
to  cast  upon  ihe  defendant  a  duty  tjo  receive  the  ^oods.  A  [larty  who  seeks  to  enforce 
a  oontanct  makes  tiieperfomuuioe  of  his  part  of  it  a  condition  precedent  In  a  note 
to  Peeters  v.  Opie  (2  Wms.  Sauud.  302),  the  principle  is  stated  to  be,  that,  "  where  the 
plaintiff  himself  is  to  do  an  act  to  entitle  ninueU  to  tbe  aetuMi,  he  must  eitho*  shew 
the  aet  done,  or,  if  it  be  not  don^  at  leaat  tiiat  he  has  peifonned  every  thing  tint 
was  in  his  power  to  do;"  rating  Lcmeashin  v.  KeOingmrtK  (1  Comyns's  Bep.  116). 
The  same  dbetrine  is  laid  down  in  Piekford  v.  7?ke  Ofrand  Jwu^en  SoBwaif  Cona»9 
(8  M.  &  W.  372).  If  a  tender  of  the  oil  at  any  time  that  would  have  enaUed  the 
delivery  of  the  whole  before  twelve  o'clock  at  night  on  the  last  of  the  fourteen  days 
mentioned  in  the  contiact,  would  have  been  a  legal  tender,  it  would  equally  have  been 
so  if  made  at  any  hour  of  the  night  of  any  one  of  those  fourteen  days,  or  if  made  in 
the  street  or  on  the  highway ;  and  this  absurdity  must  result  uxdess  tilie  law  tmporCi 
into  the  contract  a  delivery  at  a  reasonable  and  convenient  time  and  place.  In  £Uu 
V.  Thompaon  (3  M.  &  W.  445),  the  proprietor  of  a  lead  mine  called  tiie  Bog  Mim^ 
aitnate  near  Shrewsbury,  sold  to  B.,  a  lead  merchant  in  London,  by  a  written  oontni^ 
"  200  tons  of  Bog  Ifine  lead,  at  22L  per  ton,  deliverable  in  the  river  Thames."  The 
broker  stated  at  the  time,  in  ansmr  to  a  question  by  B.,  that  the  lead  was  ready  for 
«hi{»iient  A  lew  days  afterwards  B.  lulled  to  the  [600]  broker  to  know  wbetiwr 
A.  would  allow  the  freight  or  insurance  fnnn  Gloucester  or  Liverpool,  to  whid  A 
agreed,  but  B.  subsequently  required  the  lead  to  be  delivered  in  London.  It  anwaied 
that  Gloucester  and  Liverpool  were  the  usual  ports  of  shipment  for  London ;  but  the 
Bog  Mine  lead  was  first  brought  by  bargea  down  the  Severn  from  Shrewsbury  te 
Gloucester.  The  lead  was  delayed  a  oonaiderable  time  in  this  part  of  its  transit  ^ 
the  lowness  of  the  water ;  and  when  it  arrived  in  London,  B.  refused  to  receive  it^ 
the  price  having  f^en  considerably.  In  an  action  by  A  against  K  for  not  aooeptiiig 
tiie  lead,  B.  pleaded  that  the  plaintiff  was  not  ready  to  deliver  it  within  a  reasMaUa 
time ;  on  wm(^  iasue  was  joined.  The  broker  stated  (in  addition  to  the  above  faet^ 
that  he  had  understood  frcnn  A.  tiiat  the  Irad  waa  at  Shrewsbury.  The  learned  judn 
stated  to  tiie  jury  that  it  migfat  be  takni  for  granted  that  the  anderstanding  of  the 
partiea  was,  that  the  lead  waa  ready  for  ahipment  at  Olouoester  or  Liverpocd ;  ttat 
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tliis  vas  oonfirmed  by  Uie  defendant's  amklicataoa  as  to  the  frei^t  and  insnranoe  (a) ; 
and  .that,  if  they  thought  it  oo^t  to  lure  aniTed  in  a  shorter  time,  if  ready  im 
shipment  at  Gloucester  or  Liverpool,  the  defendant  vas  entitled  to  a  verdict.  Upon 
a  motion  for  a  new  trial,  it  vaa  held,  that  the  parol  representation  that  the  lead 
was  ready  for  shipment,  was  admissible,  not  to  vary  the  written  ctmtraot,  but  as  one 
d  the  data  from  which  the  reasonableness  of  the  time  was  to  be  determined ;  and 
tiiat  the  direction  of  the  learned  judge  was  waminted  1^  the  evidence.  **The 
qoeBtum,"  said  Lord  Abxnger,  *'of  reas(mable  or  not  .  reasonable  time  is  collateral 
to  the  contract.  If  the  cwtract  itself  had  disekMed  ai^  thing  abont  time,  it 
noj^t  have  ex^dained  all  ciicunutanoes  t  atf  if  the  ocotnet  had  oontained  ain* 
poil  spedfioatnn  of  the  partioulars  from  whieh  the  time  conld  naoeaaarfly  be  inf eired, 
m  hxe  maaner  it  would  ezdnde  all  parol  eommonication-  tduit  could  ^tar  mush 
neoeasary  inference.  But,  where  the  oontraot  is  entir^y  silent,  how  are  yon  to  judge 
of  the  reasonableness  of  the  time,  if  you  are  to  exclude  all  evidenoe  whatever  by 
whidi  it  is  to  be  computed  1  Suppose  a  man  ocmtracts  to  s^  certain  goods,  and  the 
parties  agree  that  the  goods  shall  be  conveyed  to  London,  and  nothing  is  said  about 
Ae  tame  of  delivery,  would  it  not  be  essential  to  ascertain  what  t^  parties  were 
oontiacting  abcHit,  and  whether  any  thing  was  said  at  the  time,  and  whether,  the 
nastHiable  time  not  being  shewn  by  the  contaraot  itself,  you  could  derive  it  from  ot^er 
sources  ?  Therefore,  in  every  contract  of  this  sort,  tike  dreumstanoes  from  which  the 
reasonableness  of  the  time  is  to  be  inferred,  must  be  collected  from  the  parol  evidrace." 
ind  AldwaoQ  B^t  said :  "ThaEeisno  speoifioatiiHi  in  the  oontraot  as  to  tlie  time  when 
the  delivery  is  to  take  place,  and  therefne  the  law  would  imply  that  Ilia  ddivery 
should  take  plBce  within  a  reasonable  time ;  and  it  is  a  questaon  £or  the  yxe^  at  the 
trial, — and  1^  waa  the  queatum  put  to  ibtm, — how  the  leaaonable  time,  which  ia  an 
implied  part  of  the  contract,  is  to  ascertained  1  It  seems  to  me  the  correct  mode  of 
ascertaining  what  reasonable  time  in  such  a  case  as  this,  is,  by  pkoin^  the  court  and  jury 
io  the  same  situation  as  the  contracting  parties  themselves  were  m  at  the  time  they 
made  the  oontraot :  that  is  to  say,  by  pbunng  before  the  jury  all  those  drcumstances 
vhieh  were  known  to  both  parties  at  the  time  the  contract  was  made,  and  under  which 
the  contract  itself  took  place.  By  so  doing,  you  mable  the  court  uod  ^uiy  to  form  & 
aifer  conclusion  as  to  what  is  the  reasonable  time,  which  the  law  imphes,  and  within 
vhich  l^e  contract  is  to  be  performed."  In  Gnavu  v.  AskUn,  which  was  an  actaon  for 
not  ddivering  certain  oats  according  to  conteactt  the  sellOTr6Q2]  having  re-sold  them 
heeause  tiie  purchaser  ne^ected  to  feteh  them  awa^y,  LordEitonboron^  said :  "  If  the 
hi^er  does  mvt  carry  away  the  goods  bought  withu  a  naaonable  tim^,  the  seller  may 
,  diBKe  him  warehouse  room,  or  he  may  bring  an  action  for  not  removing  them, 
ihocud  he  be  prejudiced  by  the  delay.  But  the  buyer^s  neglect  does  not  entitle  t^e 
aeller  to  put  an  end  to  the  contract.  When  a  farmer  sets  out  his  tithes,  and  gives  the 
parson  notice  to  take  them  away,  he  may  bring  bis  action  if  the  latter  does  not  do  so 
within  a  reasonable  time ;  but  the  v^raaa's  n^eot  does  not  revest  in  the  farmer  toe 
poperty  in  the  articles  set  out^"  [Parke  K  In  the  case  of  a  bill  of  exchange,  the 
UMptor  has  the  whole  of  the  last  day  until  twelve  o'clock  at  nig^t,  to  pay  it.]  In 
Wimm  V.  Jadis  (2  B.  &  Ad.  188,  1  M.  &  Bob.  41)  a  presentment  at  the  house  where 
the  bill  was  made  payable,  at  ei^t  o'clock  in  the  evening  the  house  being  shut  up, 
ttd  no  pOTBon  there  to  pay  the  bill,  was  held  sufficient.  Lord  Tenterden  t£ere  takes 
adistinotion  between  me  case  of  a  bill  made  payable  at  the  bankinjB;  house,  and  one 
Momted  generally.  "  As  to  bonkers,"  he  says,  "  it  is  established,  with  reference  to  a 
mlUnown  role  of  trade,  tiiat  a  preamtmoit  out  of  tiie  hours  of  businesa  is  not 
lofficient ;  but,  in  other  coses,  the  rule  of  law  is  that  the  bill  must  be  presented  at  a 
nasooable  hour.  A  presentment  at  twelve  o'clock  at  night,  when  a  person  has  retired 
to  rest,  would  be  unreasonable ;  but  X  cannot  say  that  a  presentment  between  seven 
sikI  eight  in  the  evening  is  not  a  Tnresratment  at  a  reasonable  time."  And  Patteson  J., 
■aid :  "  The  question  to  be  considered  is,  whether  the  l»ll  was  presented  at  the  place 
Vipoonted  within  a  reasonable  time,  not  whether  any  person  was  there  to  receive  it." 
rarkar  v.  Gordon  (7  East,  385,  3  T.  P.  Smith,  358),  aiid  Banlay  v.  ■B«^(2  Gamp.  537) 
[608]  are  to  the  same  effect  In  Bae.  Abr.  Tender  (D),  it  is  said,  "  Where  money  ia 
to  be  pud,  or  goods  ore  to  be  dellTered,  at  a  jdaoe  eertain,  upon  or  bef<ne  a  day  certain, 

(a)  If  the  lead  had  already  reached  either  port|  the  applieatiim  wonU  not  lun^ 
been  m  the  altematiTi& 
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jthe  tender  must  not  odIt  1w  xnede  upon  tiw  bit  cb^  fimifod  lor  dw  pej— il  «r 

delirery,  but  jt  must  alao  bo  made  at  toe  uttermost  ooaTenieut  time  of  tiiatday;  kit, 
as  one  part^  has  until  the  uttermost  ooavenient  time  of  that  day,  to  pav  the  mooqri 
or  deliver  the  goo^  it  would  be  unreaaonable  that  the  otber  sfaoold  be  obliged  to 
attend  for  raoeiving  of  the  money  or  ^ooda  before  that  tame.  But  althoQ|^  As 
party  who  ought  to  pay  the  money  or  dehver  the  goods  has  until  tiie  nttemost  cod- 
venient  iime  of  the  last  day  limited  for  the  payment  or  delivety  to  pay  the  moD^  or 
deliver  the  goods,  a  tender  is  not  good  unless  there  be,  after  it  it  made,  time  enoo^ 
l)efore  the  suu  sets,  to  examine  and  tell  the  money,  or  to  examine  and  tahs  aoooont  d 
the  goods :  for  if  a  man  should  be  com|x^led  to  receive  ei^cr  money  oc  goods  in  As 
4ariE,.  tihere  would  be  fpreat  danger  ctlxa  being  impoaed  upon."  In  ohqipard'a  Toneh' 
Btame,  p.  136,  it  is  aaid:  "When  a  time  is  mb,  in  certain,  iot  tte  payment  of  iHiiMgr 
or  ihe  doing  ot  any  other  tlunjb  geneDeUy,  neither  agent  nor  patient  an  bomd  to 
attend  any  othw  tone.  And  if  uke  tiling  be  to  be  done  oo  a  day  ontain,  bat  do  hov 
of  the  day  is  set  down  wherein  the  same  shall  be  done ;  in  this  case  tJiey  most  attsod 
such  a  distuiee  of  time  before  the  sunset  as  may  be  oonvenient  to  do  that  watk  ta; 
eonaequently  the  last  part  of  the  day  is  the  time  to  attend  for  performing  oonditiaDL 
So,  in  conditions  for  re-entiy  for  ntm-p^ment  of  rent,  the  rent  most  be  demanded 
At  sunset  on  the  last  day.  Zh/^apa  v.  Mayo"  (1  Saund.  382).  In  Viner'a  Abridgmntj 
Kight,  the  following  cases  are  put :  "  Debt  upon  an  obligation  to  stand  to  [Wft]  aa 
hwavd,  so  as  it  be  made  befcnre  the  9th  day  of  October,  &o.,  and  it  waa  made  the  8A 
day  of  October,  at  ten  of  t^e  clock  in  the  night ;  aad  ruled  good ;  f«r,  dies  nahaalii 
compr^ends  the  day  and  night.  Cra  EL  43,  in  case  of  GrwM  v.  ArdMSf  cites  it  to 
be  so  adjudged  between  Franklin  and  Daviee,  intntur  JifielL  12  ft  13  Six.  JBoL  1S30, 
K  B."  "I^ina  ^r«Boipe  quod  reddat,  the  dbatiff  aanuncMMd  the  dtfmdant  i^onthi 
land  in  the  night  tinu,  such  aummone  is  merely  void''— per  Bhodee ;  Lei  57  "  {m. 
reference).  "  So,  in  a  formedon  in  remainder — Ora  EL  42,  Oraens  t.  Ardau.  livery 
made  in  the  night  by  virtue  of  a  letter  of  attorney  to  deliver  sdsin,  was  said  pir 
Fleetwood  to  have  been  adjudged  good.  Cra  £L  43,  Mich.  27  &  28  ESia.  K  S.  ia 
ease  of  Gnau  v.  Ardme."  Mid  v.  Gmagt  (Plowd.  164),  and  Wadt's  oeus  (S  Co.  Bsfk 
114  b.)  shew  that  sunset  is  the  legal  time  for  the  demand  or  tender  of  rent,  to  taas 
advantage  of  a  condition  of  re-entry,  or  to  save  a  forfeiture.  And  the  case  fji  Tmddtr  v. 
i^reTttiee  (4  Taunt  549)  aK)lies  the  same  doctrine  to  contracts.  There  is  no  wamet 
for  the  dietum  in  Leii^  v.  FaUenon  (8  Taunt.  540,  2  J.  R  Moore,  588).  If  reasonaUa 
time  be  a  questira  of  law,  it  is  fixed  at  t^  uttermost  convraient  time  to  allow  then 
opcontions  being  paimmed  before  sunset  which  are  necessaiT  to  a  complete  and  fofl 
delivery  and  aoecptaoce ;  if  it  be  a  qoestirai  of  fact,  it  is  conuuded  the  finding  that 
the  time  of  the  trader  was  unreaaonable  wad  imprc^r.  Fitmi  the  hig^y  inflanmuMs 
nature  of  the  oommodi^,  it  was  eaaential  that  tbe.delivwy  should  be  by  daylij^t 

Cleasby,  in  reply.  No  queetifm  arises  here  as  to  any  usage  of  trade ;  which,  if  it 
instead,  might  form  part  of  t^ie  special  contract ;  none  is  statra  in  the  special  verdiet 
It  is  expressly  found  that  a  tender  was  made  on  [6053  the  last  of  the  fouiteui  dsyi 
*'  at  half -past  eight  in  the  night,  and  that  there  was  full  and  sufficient  time,  befon 
twelve  of  the  night,  for  the  plaintiffs  to  deliver,.uid  for  the  defendant  to  examine  and 
>rei^  And  to  receive  into  his  possession  the  whole  of  the  ten  tuns  of  oiL"  The  fortkar 
fin(ung  that  "  tilie  hour  was  a  late,  and,  by  reasw  ct  its  lateness,  an  unreasonaUe  sad 
improper  tame  of  that  day  for  the  tender  and  delhrny  of  the  oil,"  may  be  reje^  ai 
bemg  altogether  immateriaL  The  contract  is  predse  and  unambiguous.  It  would  be 
«  dan^;erouB  thinf^  by  the  introduction  of  the  wwd  "  reasonable,"  to  refer  the  «»• 
struckon  of  the  oontoust  to  the  jury.  H^'tnd  Alnnger  C  B.  Woold  a  ddivoy  of  the 
oil  by  gallons  be  witibdn  tlie  oontraotl]  The  argument  on  other  side  mort  be 
that  at  the  time  of  the  tender  the  contract  was  determined,  but  if  the  goods  had  bsM 

gliT««d  after  that  hour,  the  delivery  would  have  taken  place  under  the  ocotrart. 
Idersou  K  When  was  the  contract  Inuken  11  At  midnight.  A  writ  could  not 
ve  been  sued  out  at  ten  o'clock.  £tni  if  the  lateness  of  tiM  hour  so  £ar  jostififld 
the  defendant  as  to  prevent  bis  refusal  from  being  a  breacdi  of  the  contract,  he  was 
not  warranted  in  his  subsequent  refusal  to.  receive  the  goods  on  the  Mooday  morning. 
0vave8  V.  AsMin,  fTiUdm  v.  Jadity  and  the  other  oases  relative  to  biUs  of  enhai^ 
whi(^  have  been  eited  <m  tiie  othw^  aid^  are  distinguiahaUe  from  the  (Hweent  casa 
[Lord^binger  C.  B.  If  I  am  oalled  upon  as  a  fudge  to  decide  the  pointy  I  think  that 
LaU-paBt  eight  at  night  is  an  unreasonable  tame  lot  the  delirecy  of  tan  tons  of  eiL 
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A  payaMOfc  of  money  mi.y  very  tr^U  be  mftde  at  tnklnight ;  bat  that  is  a  vety  different 
thing  trom  aeoepting  that  quantity  ot  oil.]  It  h  not  enough  that'  some  inoonvdmenoe 
Bunr^  ariee  frOm  the  aet  being  done  at  ba  unreasonable  hour.  The  presentment  of  a 
bill  of  a»jhange  at  any  time  before  twelve  at  ni^t  trotiM  be  suffloient,  [60ff]  even  at 
a  honldng-hoiue,  provided  there  vas  tome  person  there  to  give  an  annrer ; '  Oamett 
V.  WcaUoek(tiy.  [LoTd.AhCnj|er  G.  B.  The  Wtr  implies  liiat  the  aet  shall  be  done 
at  aonie  reasonable  time.  It  never  entered  into  the  contemplation  of  t^ese  parties 
Aat  1^  oil  shoold  be  deliverable  at  any  hour  of  tiie  twen^-four  in  «ach  of  -rae  last 
fonrtem  days  m  Bianh.]  '  The  legal  OMuecpidnoies  'Of  a  contract  are  not  affected  by 
th«  eixpaetKtiau  d  the'parCies,  but  tm  Koveraed  by  the  legal  meaning  of  the  language 
thfljy  have  adepced.  {Lord  Abinger  G<  K  AH  o^uestions  of  reasonablraesa — ^reasgnatne 
caoiet  nasDDable  tame,  and  the  like— are,  strictly  spealdng,  matters  of  feet.  Tlie 
court  does  not  decide  them  as  abstract  propositions,  but  upon  the  facts  of  the 
(lartioalar  case.}  In  Co.  Litt  6fi  b.  <1  Tho.  Go.  Litt  644)  it  is  said,  ''This  reasonable 
time  shall  be  adjudged  by  the  discretion  of  the  justices-  before  whom  the  cause 
dependeth ;  and  so  it  is  of  reasonable  fines,  customs  and  services,  upon  the  true  state 
of  the  ease  d^nding  before  them ;  for  reasonableness  in  these  cases,  belongeth  to 
the  knowledge  of  the  law,  aod  therefore  to  be  decided  by  the  justices.  Quitm  longum 
esse  debet,  ntm  definitur  in  jure,  sed  pendet  ex  discretione  jnstiariorum  ^citing(but 
inK»nctly),  Bnoton,  lib.  2,  cap.  A3  b.).  And  this  being  said  of  time,  the  like  may  be 
said  of  thmgi  meertaiae,  which  ought  to  be  reasonfd}le ;  for  nothing  that  is  contrary 
to  reaMn  is  censonant  to  law."  BM  v.  fFarddl  (Willes,  S02),  m  some  respects; 
resembles  tiie  present  ease.  The  language  of  Lord  Kenyon  in  Leftley  v.  MiUs 
<4  T.  K.  174) -is  sferoag  to  shew  t^t  here  the  phdntifb  had  till  twelve  o'clock  at 
ta^t  to'make  the  tender  of  tiie  (ril.  In  Lefiky  v.  Mills  a  question  arose  as  to  [607] 
the  time  at  which  a  bill  should  be  paid.  Lord  Kenyon  said :  "  According  to  the 
nature  of  the  contract,  the  acceptance  was  an  undertaking  to  pay  the  bill  on  the  last 
of  the  three  days  of  grace.  Now,  unless  there  be  something  in  this  case  to  distinguish 
it  from  other  contracts,  it  must  be  governed  by  the  same  rules.  In  the  case  of  mort- 
gages, bonds,  and  a  variety  of  other  instruments,  whereby  parties  oblige  themselves 
to  the  performance  of  certain  duties,  as,  to  pay  money  wiuiin  a  certain  time,  we  find 
the  rule  to  be,  without  any  exception,  that  the '  party  bound  has  till  the  last  moment 
of  the  day  to  deliver  himself  from  the  obligation  by  paying.  The  first  case  in  point 
of  time  is  that  of  Hwieon  v.  Barton,  1  EoL  Kep.  189,  where  Lord  Goke  said  t£at  a 
debtM  is  not  bound  to  pay  till  the  last  hour  of  the  day  ;  and  though  Haughton  J.' 
aecoaed  to  difibr  frmn  Lord  Coke,  tiiat  diflbrenoe  was  applicable  to  another  part  of  the 
CM&  ■  Lofd  Hale  also,  in  KaM  v.  Vaughan,  1  Saund.  287  (ay,  was  of  this  opinion,  and 
said  that  rent  was  not  due  till  the  last  instant  of  the  day.  Moore,  122,  pi  266,  and 
Salk.  578,  are  to  the  same  effect  And  I  find  no  authority  to  the  contrary ;  therefore 
the  law  must  be  the  same  here  aa  in  other  cases."  So,  in  William  Clun's  case  (10  Co. 
Rep.  127  b.),  it  is  said  that  "legal  time  (for  payment  of  rent)  is  a  convenient  time 
before  the  liut  instant  of  the  day,  which  is  the  most  extreme  time ;  for,  till  the  end 
of  tdie  day,  no  remedy  is  given  by  the  law,  21  Hen.  6,  40  a."  (c).  What  is  there  iu 
this  ease  1^^)81^  'l^^v  that  t^e  plaintifib  have  broken  their  contract  by  not  delivering 
tiiie  goodM  Th^  oleaily  had  until  twelve  at  night  for  the  performance  cf  the  act 

{ay  1  Stark.  N.  P.  C.  476.  There,  in  an  action  against  the  aoc^itor  of  a  bill,  accepted 
payaUe  at  a  banking  house,  raesmtment  after  bulking  hours  to  a  person  there  who 
Teamed  for  antver,  "no  oraers,"  was  held  by  Lord  Ellenborot^h  to  be  a  sufficient 
presentment;  and  liie  oomt  (rf  K.  B.  refaeed  a  mlefor  a  new  tnaL 

(a)*  The  case  in  1  Saand.  287  is  not  KaM  v.  Vanglmn,  but  v.  Mayo,  which 
is  evidently  the  case  meant  to  be  referred  to. 

(c)  AAe  V.  Sir  Hmrtf  Broun^et,  P.  21  H.  6,  fo.  39,  pi.  8.  That  was  a  case  of  distress 
for  suit  at  a  court-baron.  What  is  said  about  di8ti*eeB  for  rent  is  merely  by  way  of 
ilhuitsation.  "Newton  (C.  J.)  and  Paston  (J.)  thought  that  the  traverse  ought  to  h€ 
as  Markham  had  said ;  and  yet  in  replevin  the  dav  is  traversable ;  as  if  I  have  a  rent- 
sa::vioe  or  rent^ehanje,  payable  everr  yisar  on  Midsummer-day,  I  cannot  distrain  the 
same  day ;  for  all  tune  dnring  the  day  he  has  space  to  pay  me  the  rent ;  but  after  that 
dqr  I  can  diateain ;  and  if  I  distxain  aftw  the  day  and  another  brings  replevin,  and 
eoMKMes  bis  beasts  to  be  taken  oa  Midamnm^^y,  Z 'obb  well  shew:  the  matter,  and 
tdiBtavT^apon-thaday;"  .  >  ■..,.'        ■  :  .i.,  -j 
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It  u  mmeoewaiy  to  lefor  to  the  auihoritieB  which  hsre  beea  cited  m  to  Cor 
it  appears,  hj  many  coaM,  that  commercial  transaotioiu  oitea  txika  |dto«  after  that 
time ;  and  t^oee  aathoritiee,  ther^ore,  am  not  ^vplioable.  [Parke  B,  Yon  oonbnd 
that  the  first  issue  is  found  for  the  ^^tifis,  and  the  seoona  for  the  defMidanta ;  bat 
that  the.  facts  found  with  req>ect  to  that  issue  are  not  material^  and,  eoosraieiitijr* 
tiiat  the  plaintiffii  are  uptm  the  latter  tBsua  entitled  to  jndgiomt  nan  ofaatante 
Teredicto.t 

Cur.  adv.  vult. 

The  judges,  differing  in  opinion*  now  delirered  judgment  swiadiaa. 

BOLFE  B.  This  was  an  action  brought  to  recover  the  prioe  of  oertaia  oil,  whiA 
bad  been  sold  by  Uie  plaintifis  to  Hhe  d^endant,  and  which  the  def«ada^  bad  refmod 
to  accept  The  declaration  states  that  the  defendant  bouj^t  of  tiM  plaintifia  tea  tarn 
of  linseed  oil,  at  31a.  6d.  per  owt,  to  be  free  delivered  by  the  plaintiA  to  the  dcfas- 
dant^  within  the  last  fourteen  days  <^  March  163^  and  to  be  paid  for,  at  the  eoqiinlaM 
of  that  time,  in, cash.  It  t^en  goes  on  to  state  that  tiie  plaintiffs  were  reaoy  and 
willing,  and  tendered  and  offered,  to  deliver  to  the  defendant,  ttie  said  ten  tua*  fd 
oil,  within  the  said  fourteen  days ;  yet  die  defmdaot  would  not  aoeqit  tha  aams^  or 
pay  to  the  plaintiffs  the  price  thereof. 

[6091  To  this  declaratiou  the  defendant  pleaded — ^first,  that  tho  tondar  of  the  oil 
was  made  on  the  last  of  the  fourteen  days  at  a  late  hour  tA  the  night,  Uiat  is  to  say, 
at  nine  o'clock  at  nighty  being,  by  reason  of  its  lateness,  an  unreasooaUe  hoar  fcr  sun 
tender;  secondly,  a  traverse  of  t^e  averment^  tJiat  the  plainti%  were  ready  and 
willing  to  deliver  the  oil. 

To  tike  first  plea  there  is  the  Tmlicati(m  de  injuria  Issue  being  joined  oo  the 
replieation,  and  oa  the  second  plea,  uie  cause  came  on  to  be  tried  before  hrotfar 
Krskine,  when  tiie  jury  found  a  specaai  verdioti  that  tiie  {daintiflb,  at  half-past  a^dik 
o^clook  on  the  evening  of  Saturday  the  Slst  of  March  1838,  being  the  last  of  ns 
fourteen  days,  tendered,  and  offered  to  deliver,  the  oil  to  the  defaoduit.  Tbey 
further  fotind,  that  there  was  full  and  sufficient  time  before  midnight,  and  after  tits 
tender,  for  the  plaintiffs  to  deliver,  and  for  the  defendant  to  raamine,  wsi^  tad 
receive  into  his  possession,  the  said  oil,  but  that  the  defendant  refused  to  reoure  it 
by  reason  of  the  lateness  of  the  hour ;  and  that  the  plaintafe  thereupon  hapt  the  mI, 
and  agfun  tendered  it  at  seven  o'olock  on  the  following  Monday  monunf^  bat  ttttt  the 
defendant  still  refused  to  accept  it.  They  further  found,  that  tte  hour  of  half-pait 
eight  in  the  evening  on  the  Slst  of  March  was  a  late,  and  by  reason  <rf  its  latcnaai^  an 
unreasonable  and  improper,  time  of  that  day  for  the  tender  and  delivery  of  tiw  oil 
and  tlwt  the  plaintifls  were  not  ready  and  willing,  and  did  not  tender,  or  oSsr  to 
deliver  tiie  said  <h1,  until  tiie  said  unreascmaUe  and  improper  hour  ol  half-past  eig^ 
in  the  erenizig. 

Upon  this  vttdict  the  court  of  Common  Pleas  gave  judgment  tor  tiio  defendart; 
and  the  question  for  our  decision  is,  whether  that  judgment  is  ri^t.  The  case  wa» 
very  fully  argued  before  us,  and  its  decision  must,  as  it  seems  to  me,  torn  entirQ^  oo 
tiie  question, — what  [610]  is  the  true  mesnin^  of  tiie  contract  stated  in  the  deuan- 
tion  f  Does  that  contract  imfdiedly  contain  m  it,  beyond  the  express  st^HilatioB  b> 
deliver  within  the  fourteen  days,  a  further  iHX)viaion  that  the  d^vezy  shall  be  nade 
at  an  hour  not  unreasonably  1^  1  If  it  does,  tiien  the  judgment  oi  the  eowi  of 
Common  Pleas  was  right :  if  it  does  not^  then  their  judgment  was  wxtmg; 

Now,  it  may  be  observed,  that  in  eveiy  ocmtraot  by  which  a  party  oinds  himistf 
to  deliver  goods,  or  pay  money,  to  uiotiier,  ho  in  fact  engages  to  do  an  act  which  ha 
cannot  completely  p^onn  witaont  the  ocHicazTenoe  of  tiie  part^  to  whom  tiie  delivBiy 
or  the  payment  is  to  be  mada  Without  aooeptance  on  the  part  of  him iriwiito 
receive,  the  act  of  him  who  is  to  ddiver  or  to  pay,  can  amount  oily  to  a  tender.  Bat 
t^e  law  considers  a  party  who  has  entered  into  a  oontnet  to  ddiver  goods  or  p«f 
money  to  another,  as  having,  substantially,  performed  it,  if  he  has  tendwed  the  goon 
or  money  to  the  party  to  whom  the  delivery  or  payment  was  to  be  mads,  pronded 
only  that  the  tender  lua  been  made  under  si^  oircumstauees  that  the  parljy  to  wham 
it  has  been  made,  has  had  a  reasonable  opportunity  of  ft^^^f'nipg  the  goods,  or  the 
money,  tendered,  in  order  to  ascertain  that  the  thing  tendered  reaUy  was  what  it  Dar> 
ported  to  be.  Indeed,  without  such  an  opportunity  an  offer  to  dihrary  or  pay  wet 
not  amount  to  a  tender.  Now,  to  Miply  this  prinoiple  to  the  pnaent  case.  Ite 
contract  was  to  deliver  the  oil  before  the  end  ol  March.  The  plaintift  dii^  is  pano* 
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anoB  «l  timt  ooBtMoi,  trader  the  oil*  to  the  defendant  at  a  tinie  vhieh,  aoooiding;  tO 
'Ae  express  finding  of  tile  jary^  left  him  full  opportimity  to  examine,  weigh  and 
reoetve  it,  before  uie  end  ot  March.  If  he  had  ihea  aeeepted  it,  there  can  be  no 
doubt  but  that  the  contract  would  have  been  literally  performed ;  and  the  neglect  of 
the  defendant  to  perfcHm  his  part  of  the  eon-[)S111-tract  when  he  had  the  opportunity 
of  doing  80  withiD  the  atzpuWed  4anie,  oamiot,  m  my  oinnioD,  in  any  manner  affeot 
tiie  ri^ts  of  the  plaintaffs.  All  they  stipulated  for  was,  to  deliver  the  oil  before  the 
aid  m  March,  that  is,  to  tender  it  to  the  defendant  at  such  a  time  as  should  enable  him 
to  exunine,  we^h,.  and  i<eoeive  ;t  before  the  end  of  March.  This  they  did,  and 
thereby,  in  my.  opinion,  tibey  fulfilled  all  they  had  oontraoted  to  do. 

In  tiie  conne  ci  the  argnmsnt  we  were  referred  to  many  authorities,  antient  and 
aodtfn,  it  was  alto^d,  estabUshed  the  {Hropoeition,  that  iriiere  money  is  to  be 
paid,  or  gooda  are  to  be  dSivered,  or  any  other  act  is  to  be  ^ne,  and  no  time  is  man- 
timed  for  ^e  purpose,  the  law  imi^es  that  it  is  to  be  done  at  a  reasonable  time.  The 
counsel  for  the  defendant  rehed  on  Wad^s  case  (6  Ca  Bep.  114  b.),  Sheppard's  Touch- 
Btona,  136,  7  Bac  Abr.  Tender,  629  (7th  edition);  and  these  authorities,  it  was  con- 
tondecl,  warranted  the  jtHlgment  of  tiie  Common  Pleas  in  the  present  case ;  for  here, 
it  is  said,  no  hour  was  fixed  at  which  the  oil  should  be  delivered,  and  the  jury  have 
expressly  foond  t^t  tbe  tender  was,  in  fact,  made  at  an  hour  unreasonable  by  reason 
of  its  btraeea.  I  do  not  however  think  that  the  authorities  referred  to  have  any 
bearuig  u^on  the  poaat  now  under  diaeQuion.  The  act  of  delivering  goods,  or  paying 
neney,  being  aa  aet  requiring  the  eonomrenoe  of  both  the  oontraoting  parties — of  him 
who  is  to  reo^re  aa  wdl  as  lum  who  is  to  deliver — and  not  ndy  their  coneurrenoa, 
hot  tiiair  omcnrreaee  at  the  same  time  and  place — ^the  queatjim  necessuily  arises,  in 
the  absttioe  of  ezi«ee8  stipulation,  when  and  where  it  is  to  be  the  da^  the  partiea 
to  meet  for  the  purpose  of  joining  in  that  common  aetv  which  can  only  be  effected-  li^ 
dteocH^wrstlon  (rf  oot^-— «t  what  hour  (MF  the  day  is  tbe  one  [612]  party  to  attend  to 
deliver  or  pay,  and  the  other  to  receive  %  Necessity  has,  in  these  oases,  ^ven  rise  to 
the  law  on  the  subject  Aa  the  parties  have,  by  the  hypothesis^  been  silent  on  the 
subject,  t^e  law  has,  to  some  extent,  stepped  in  to  supply  the  d^eiency,  and  has  said 
that  the  party  who  is  to  receive  is  bound  to  attend  at  a  reasonable  place,  and  wait  till 
a  reasonable  hour,  for  the  parpose  of  reoeiving  what  the  ot^er  party  is  bound  to 
dehrer.  If  like  party  bound  to  deliver  or  pay  does  not  come  and  make  the  tender, 
then,  when  the  reasonable  hour  is  past,  the  party  who  is  to  receive  is  no  longer  bound 
to  attend ;  he  is  not  bound  to  expect  tliat  the  other  party  will  come  at  an  uureason- 
tble  hour,  and  he  wiU  be  guUty  of  no  defudt  by  departing.  If  the  party  who  is 
faoond  to  make  tiie  tender  aCterfravds  comes  to  the  place  where  it  on^t  to  be  made, 
and  is  then  {wevented  from  making  a  trader  by  reaa<m  of  ^e  absrace  <A  the  otiier 
contnctinginrly,  he  cannot  allege  that  absence  as  an  erouse  for  not  performing  fak 
eonibaek  HiaTing  ne^ected  to  attend  at  a  reasonable  time,  he  haa,  by  his  own  aot^ 
rendered  it  impossible  that  he  should  make  a  tender,  unless  he  afterwards,  and  before 
the  ezjHmtion  of  t^e  period  limited  by  the  contract,  actually  finds  tJie  other  contract- 
ing put^ ;  but  if  he  does  find  him,  and  actually  makes  a  tender  of  the  goods  in  time 
to  enable  him  to  examine,  weigh,  and  receive,  what  is  tendered,  the  contract  is  thra 
performed  so  far  as  relates  to  the  party  who  is  to  deUvw,  and  no  questiMi  <rf 
ressoni^le  time  arises. 

It  was  pressed  in  argument,  on  the  part  of  -the  defendant,  that  t^e  doctrine  con- 
tanded  for  goea  the  length  <A  estaUishin^  that  a  tender  in  the  middle  of  tbe  night 
would  be  good.  And  midonbtedly  that  is  so.  But  I  see  no  absurdity  in  this  oonolii- 
noD.  The  pwaon  wbo  is  to  receive  the  goods  certainly  would  not  be  bound  to  get  up 
at  an  xmreaeonable  hour  to  enable  other  [613]  party  to  make  a  trader  of  tiiem. 
Bit  if  he  wero  to  choose  to  do  so,  and  a  tender  were  to  be  actually  made  within  the 
period  comprised  in  the  c(mfcraot,  I  think  it  would  be  a  sufficient  tender. 

Id  like  nuumer  it  was  said  that  the  doctrine  contended  for  would  prove  that  a 
trader  of  the  oil  in  the  street  or  on  the  highway,  would  be  a  sufficient  compliance  witb 
the  contract.  And  so  I  think  it  would,  if  the  circumstances  were  such  that  the  jury 
4ould  properly  find  that  a  tender  was  in  fact  made.  But  it  must  be  borne  in  mind 
that  it  is  not  every  oS&t  to  deliver  that  amounts  to  a  tender.  The  offer  must  be  made 
onder  eipeumstanoee  which  give  to  the  other  party  the  otiportunity  of  examining  and 
receiving  the  thing  tradered ;  and  these  circnmstaaces  elMri^  would  not  exist  in  the 
esieDf  an  cffnr  to  d^ver  a  large  quantity  of  oil  to  a  peram  m      highway.   In  such 
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^  cas«B«  that  wpposed,  it  would  1)q  itapn^tfar  to  My^  tiiat  which  Hnt  fary  fasTd  miA 
fa^,  Uiafe  a  tender  had  been  made  at  all.  Thore  voald,  indeed,  have  been  an  ofitt 
to  deliTW,  but  an  offer  under  cinjiuqstuioeB  which  made  acoBptanoe  impoMiUe.  Snnh 
va  offer  would  be  altogetiieE  nugatory  ftnd  delusive,  and}  cer^inlyi  would  not  wnooBt 
to  a  trader.  In  f^e  present  ease  Qone  of  these  8u{^>oaed.  wnnrditaea  axiit  Ihi 
plajntafiq,  apocrding  to  tiie  finding  of  the  jury,  have,  wftiun  the  atmilated  Han, 
tondered  the  dl  to  the  defendant  under  eircumstanees  w^oh  gave  him  bm  tmintonity 
to  weigh,  examine,  ^nd  receive  it  Thia  is  all  the  plaintiffs  were  bound  to  do ;  and  I 
am  therefore  of  qpimon  that  they  are  entitled  to  our  judgment,  and,  cooflequoitly, 
that  the  jud^ent  of  the  court  of  Common  Pleas  ought  to  be  reversed. 

GuKNET  B.,  by  whom  the  above  opinion  was  read  in  the  absenee  of  Mr.  Baron 
liolfe,  stated  that  he  had  not  come  prepared  to  deliver  his  own  opinicm  at  large,  ^M} 
.Bot  being  aware  that  the  case  was  in  the  paper  for  judgment  on  this  day,  bat  tint  m 
entirely  ooncutred  in  the  opinion  he  had  just  read. 

WiLUAJUCs  J.  This  was  an  action  brought  against  the  defendant  for  not  aooepti^ 
a  certain  quantity  of  oil,  the  i^ainfcif^  by  the  terms  of  the  oontnujt,  having  Bl^)oktea 
to  deliver  ^e  same  to  the  def  endaat  miAim  the  last  fourteen  days  of  ih»  month  of 
March  1838 :  and  the  qubetaon  for  our  (vpinion  is,  whetiier}  upon  die  form  of  the 
pleading  the  iaauea  joined,  and  the  finding  of  the  jury  thereon,  such  sfeipalation  hai 
bem  ooraplied  with ;  or,  iu  o^er  words,  whether  uie  ocmlaraet  has  bem  >o  far  pci<> 
formed  on  the  part  of  the  plaintiffs  as  to  enaUe  them  to  maintain  an  action  timeon. 
To  the  allegstion  in  the  declaration  that  the  plaintifis,  wit^'n  the  time  ffpecified, "  wen 
ready  and  willing,  and  tondered  and  offered,  to  deliver  the  said  ml,  but  that  the 
defendant  refused  to  accept  and  receive  the  same,''  the  defendant  pleaded  two  pieaa-^ 
first,  "  that  toe  said  tfflider  and  offer  of  the  ph^tiffs  were  made  on  the  last  d  tht 
eaid  last  fourteen  daye  of  March  1838,  at  a  late  time  of  that  day>  to  wit^  at  nins 
p*cloiok  in  t^e  nieht  al_  that  day,  the  said  time  being,  by  reason  of  such  lateness,  u 
unreaBonable  and  improper  time  in  that  behalf  for  the  said  tender  and  delivoiT  oi  tlw 
said  (ol ; "  secondly,  "  that  tiie  -^aintijb  were  not  read^  and  w^hng,  nor  did  thtj 
within  the  last  fourteen  days  (^  Matoh  tender  tho  said  oil,  mode  «t  foimi.''  Aadtbs 
Ending  of  the  jury  upon  the  iasuOB  joined  thereon,  is  as  follows ;  "Hiat  the  plahilaft 
on  the  3l8t  day  of  March  1838,  at  the  hour  of  half-post  ei^t  in  the  night  <^  tiie  swl 
day,  bein^  a  Saturday,  did  tender  and  offer  to  deliver  to  tiie  defendant  the  said  ten 
tuns  of  oil  in  the  declaration  mentioned,  and  that  from  the  said  hoar  when  the  sud 
oil  wae  eo  tendered,  there  was  full  and  sufficient  time  before  [615]  twelve  o'clock  at 
night  for  the  plaintiffs  to  deliver,  and  for  the  defendant  to  examine,  weigh,  and  reositB 
^to  his  pcMsession,  the  whole  of  t^  said  inl ;  that  the  defendants  refiued  to  noein 
the  said  oil,  alleging  that  the  said  hour  was  a  late,  and,  by  reason  thereof,  an  unrea«ott- 
able  hour  for  the  said  tender."  The  finding  then  states  a  tooder  and  refusal  on  tbs 
Monday  morning  following,  and  then  procMds  thus :  "that  the  said  hour  of  haif-pMt 
«ight  <k  the  said  night  of  Saturday  the  Slst  <rf  Mudi  was  a  late,  and,  by  zeaaon  fi 
its  lateness,  an  unreasonaUe  and  imwoper  time  of  that  day  for  tiie  tender  and  deliniT 
oi  the  said  (ul,  and  that  the  pUintim  did  not  tender  tho  said  oil  until  a  late^  and 
&e  delivery  to,  and  acceptance  by,  t^e  defraidant,  of  t^e  said  oil,  an  unreaamaUeaBd 
'Huproper  tame  of  the  day,  to  wit,  haU-|»8t  eight  in  the  night" 

Upon  these  findings  it  is  impossible  not  to  perceive  that  they  are  in  a  great  degm, 
if  not  wholly,  inconsistent  with,  and  destructive  of,  each  other ;  inasmuch  as  it  swibb 
that  the  unreasonableness  and  impropriety  "  of  the  tender,  under  the  eiFcamstanceB, 
must  depend  upon  no  opportunity  having  been  afforded  to  complete  the  transaotHm, 
ie.  to  unload  the  oil,  on  the  one  hand,  and  to  examine  it  and  warehoose  it^  m  tin 
ot^er ;  whereas,  it  is  expressly  found,  that  there  was  time  to  finish  the  buainesi  bfllon 
midnight  of  the  3Ut.  If  the  first  plea  had  stated  (and  there  had  been  a  Sndioff  is 
conformity)  that  the  tender  was  made  so  late  that  it  was  imposmble,  for  want  <rf  te^ 
that  those  steps  oould  be  mutually  taken  during  tiiat  (for  whidi,  howaver,  Ae  fmy 
have  found  that  t^ere  was)  time,  the  questum  would,  in  my  t^mtm,  have  been  wy 
different ;  and  it  might  have  been  voy  dMonlt  to  maintain,  that  sooh  a  tender  as 
lastly  been  supposed,  would  have  been  sufficient.  As  it  is,  IAm  whcAs  oi  tiw  fboxlew 
days  were  open  to  the  plaintiffs ;  mkI  on  whichsoever  of  tlkose  dajrs  [610]  (for  whdiMr 
ft  took  place  on  the  last  or  on  any  other  seems,  in  this  respect^  to  make  no  diflnenoe)^ 
the  tender  might  be  made,  every  part  oi  that  day  was,  by  t^e  terms  of  the  emtoart, 
also  ^n  .to  the  plainiaffs,  unless  they  were  prohibited  by  some  mle  oi  law,  or 
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lu&sd  uaage  d  trada,  fpom  maUog  saeh  tender  aiiar  aataa  oertain  hour.  Nofchin^  of 
the  latter  .KHt  is  stated  or  foimd ;  and  vith  respect  to  the  law,  the  analogy  denred 
from  other  cases  seeraa  to  be  in  foTOor  nthe^  ol  aa  extended,  than  a  limited,  eon- 
sbnotion.  In  the  oase  of  a  ooveaant  for  the  payment  of  rent,  foe  instance,  the  tenant 
has  tiie  vhoie  ot  the  day  to  pa^  die  rent ;  and  if  ha  tender  it  on  the  land,  even  in  die 
ahatBoe  of  tha  iemma,  a  oonvement  time  before  euns^  he  is  not  liaUe  to  an  action  w 
dtoosa;  andif  ha  oasi  meet  with  tike  lessor  at  any  time  on  tiw  lartdsy,  on  or  off  the 
hod,  and  made  tiie  tender,  a  f<»rfeAture  is  avoided. 

TSipoa  tbe  whd^  it  sewu  to  me  tiiat  tiie  facts  fonnd  by  the  jury  fall  aluurt  <rf 
Btaking  the  intended  defwoe  available,  and  tliat  it  oould  not  be  made  so  without  the 
addition  of  something  else.  The  statement  in  the  first  plea  introduced  a  rule  for 
cmstruin^  the  oontraot,  arlHtnoy  and  unoertain,  and  resting  upon  no  fixed  or  definite. 
{HiBcii^ ;  and,  aoeordingly,  the  allegation  cA  thie  time  of  the  tender  being  unreason- 
able and  impit^>6r  by  reason  of  the  lateness  of  ike  hoar,  without  inlying  the  test' 
before  uiggasted,  vis.  that  tbe  bonnees  oould  not,  by  reasm  thereof,  be  completed  in 
the  ooume  <rf  the  dinr,  in  my  opinion,  is  ther^ore  imperfect,  and  furnishes  no  answer 
to  tbe  action ;  and  I  think  that  there  should  be  jud^nent  for  the  plaintiffs,  notwith- 
ituiding  the  finding  of  Uie  jury  in  support  oi  that  jwa. 

Tha  reault  is,  tito^  in  my  opinion,  the  judgment  of  tike  ocwrt  of  Cunmon  Fleaa  ia 
wxe^  and  must  be  rarersed. 

[67]  FATmoN  J.  The  declaratitm  in  this  oase  states  the  ocmtraot  to  be  for  tea 
tons  tk  oil,  "  to  be  delirared  by  the  plsintiffs  to  the  defendant  within  the  last  fourteen 
days  of  Mandi  i "  it  then  avera  that  within  the  last  fourteen  days  of  March,  the 
^«nti&  were  ready  and  willing,  and  tendered  and  offered,  to  deliTer  the  oil  to  the 
d^wdant,  and  requested  him  to  accept  it^  The  plea  states  that  tiiose  things  were 
done  on  the  last  of  the  fourteen  days,  "  at  a  late  time  of  the  day,  to  wit,  at  nine 
o'clock  in  the  night  time  of  that  day,  the  same  time  beio^  by  reason  of  such  lateness 
Uiueof,  an  unmaaonable  and  impn^r  time  in  that  be^lf  for  the  said  tender  and 
deUmy  of  tiie  said  oil"  The  plamtiffs  replied  de  injun&;  upon  wlwA  issne  waa 
joined.  There  was  a  second  plea  totversing  the  allegation  of  tender  in  the  deeUtratian ; 
<ai  which  also  issoe  waa  joiosd. 

It  is  to  -be  obserred  tint  the  special  jdea  doss  not  allege  any  dosfcom  w  usage  of 
the  paitiotilar  tnde  and  plaoe  where  this  ocDtraot  was  to  m  perfomned,  the  «iatenoe 
cf  which,  if  denied,  would  <^early  have  been  a  question  of  fact  for  tiie  jury ;  but,~ 
•dnitting  that  the  tender  was  made  within  the  time  specified  in  the  contraicty  namely, 
vitiiin  the  last  fourteen  days  of  March, — it  alleges  that  it  was  made  at  a  late, 
muessonable,  and  improper  hour  of  the  last  day.  The  words  used  in  the  plea  are 
Toy  loose  and  general,  and  their  meaoiog  not  very  j^ain ;  on  which  account  I  feel 
eoodderable  diflSeulty  in  dealing  with  them,  and  with  the  spedal  verdict  which  the 
foxy  have  found  in  this  ease. 

That  special  verdict, — which  s^lies  to  both  issues, — ^finds  that  "tiie  tender  was 
vade  (Ml  WB  last  day  at  half-past  eight  in  tiie  night,  and  that  there  was  full  and 
nffidsnt  time^  before  twelve  m  tiie  n^t,  ixxc  the  plaintiff  to  deliver,  and  for  the 
'fafaniihnt  to  examine  and  weigh,  and  to  reoeive  into  nis  poesesnon,  the  whole  of  1^ 
ten  tons  of  dl"  It  farther  finds  that  "the  hoar  [818]  wbs  a  late,  and,  \3iy  reason  of 
iti  lateness  sa  unressonable  and  improper  time  of  tnat  day  for  the  tender  and  delivery. 
oftheoiL" 

The  verdict  is  couched  in  the  very  terms  of  the  special  plea ;  and  therefore  whatr 
•ver  may  be  dcme  as  to  the  second  issue,  it  seems  to  me  to  be  impossible  for  the  court 
to  Bay  that  tiie  verdict  is  to  be  altered  for  the  plaintiff  on  the  first  isau^  witiiout 
lejeoting  Aat  part  of  the  venliet  whieb  finds  tiie  tune  to  have  been  unreastmable  and 
unproper. 

^owi  if  these  wcsrds  in  the  plea  "  unreasonable  and  improper  time"  be  taken  to 
iQun  that  there  was  not  a  sufficient  intervd  of  time  between  the  tender  and  twelve 
«t  night  to  have  competed  tite  ddivray,  tiie  question  would,  doubtless,  be  for  the  jury ; 
and  if  t^y  had  found  that  tiiere  was  no^  tiie  trader  would  have  been,  as  I  ^tprramd, 
»taa  nnreasonaUe  and  inmroper  time.  The  plaintifis'  contract  was  to  deliver  witlun 
»0  hut  fourteen  days  of  Maroh;  and  if  they  tendered  at  so  late  an  hour  that  tiiers 
was  not  time  to  delivetr  before  tiie  end  of  the  fourteen  days,  they  wore  not  in  a 
>OBditi(»i  to  perform  their  contraot-^they  were  not  ready  to  deliver  within  the  time 
^^otified.  Tm  jury,  however,  have  found  the  fact  direotiy  the  other  way;  and  tiiwe- 
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tore  their  subsequent  finding  that  tiie  time  was  uniiBaaonBble  aod  ini|roMr;  tiUig 
those  words  in  the  sense  just  mentioned,  is  repugnant^  axtd  must  be  rejeotod. 

On  the  other  hand,  ii  the  words  "  unreasonable  and  improper  time  "  be  taken  ia 
a  general  and  imlimited  sense,  as  I  think  they  must,  there  being  no  qualification  or 
restriction  of  them  in  t^e  plea,  then  I  do  not  see  how  the  latter  part  of  ihe  finding  of 
the  jury  can  be  rejected,  since  there  is  no  lam^oBxtey  between  .ihKb  parts  ■<>  waaat- 
Btood,  and  the  former  part  <tf  the  vndiot;  and  me  defendant  will  be  entiilad  to  haia 
the  verdict  entered  for  him. 

[6)19]  A  q^uestion,  however,  will  stall  remain, — and  which  I  a^rprehend  to  be  the 
real  question  m  the  cause, — whe^or  the  plea,  as  framed,  is  good  in  low.  If  it  fae^  a 
similar  aaawer  would  be  equally  good  in  all  oases  of  tenmr ;  and  the  qneatioiv  on 
aoeonnt  of  its  univers^ity,  beoomes  one  of  some  impoaianoe. 

I  a]q>rehend  the  seneral  rule  law  to  be,  that  where  a  thing  is  to  be  done  on  a 
certain  day,  it  may  be  done  at  any  time  before  twelve  o'clock  at  night,  unless  thsn 
be  any  particular  usage, — as  in  the  case  of  presentment  of  bills  of  exchange,  and  manf 
other  instfuices  which  may  be  put, — and  it  follows,  t^t  whwever  that  genersl  roM 
«>plies,  a  tender  or  offer  to  do  the  thing  at  auch  an  hour  as  that  it  can  be  oompletelf 
done  before  twelve  at  uight,  will  be  good.  If  the  tender  be  actually  made  by  thrt 
tdme,  it  is  utterly  immaterial  whether  it  is  late  in  the  day  or  early ;  and  whether  the 
time  is  unreasonable  or  improper,  in  a  popular  sense, — ^for  the  words  have  no  legd 
meanii^ — and  the  deliveryi  ii  made  before  twelve  at  night,  will  be  good,  and  taa 
tender  to  deliver,  if  aotoally  made,  must  be  equally  good.  If,  indeed,  in  iiaa  case  tihe 
riaintiffi^  when  they  went  to  t«kder  the  oil  at  tlie  late  hour  of  haU-paat  had 
found  the  yreaaaoa  oi  the  defuiduits  dosed,  and  neither  hiina^,  nor  any  <hm  flntrpstri 
by  him  to  receive  goods,  there,  I  apprehend  that  no  tender  could  have  been  aotusUf 
tBAde,  and  the  second  issue  must  have  hem  foimd  for  the  defendants ;  and  this  wonU 
have  been  the  pUuntifis'  own  fault  for  not  coming  at  a  time  when  the  defendant  eonki 
be  found,  he  not  being  IxHmd  to  wait  on  his  premises  till  twelve  at  ni^t.  But^ 
here,  the  defendant  was  found,  and  the  teauler  was  made,  and  mada  witim  the 
fourteen  days. 

The  case  was  likened,  upon  the  argument,  to  the  case  of  rent,  ^^eli,  it  iras  nid» 
must  be  demanded  or  tendered  before  sunset^  in  order  to  create  or  avind  a  foriutnra 
[620]  No  doubt  a  dnnand  or  tender  of  rait  on  the  land,  that  ia,  where  the  othor 
party  does  not  attend,  must  be  so  made ;  which  is  s  rule  of  oonvmieDOe  adc^ted  hf 
the  Uw  to  prevent  the  necessity  <A  one  par^  waiting  for  the  other  till  midnight.  Bat 
if  tiie  tmant  meet  the  lessor  either  on  or  off  the  land,  at  any  time  of  the  Mtdnrof 
payment,  and  tender  the  rent^  it.  is  suffident  to  save  a  forfeiture.  See  1  Wm 
Saunders,  287  a.,  and  the  cases  there  cited.  Other  instances  of  a  similar  kind,  wh«* 
something  is  to  be  done  at  a  particular  place^  might  easily  be  adduced.  So  hers,  it 
may  be  conceded  that  the  defendant  was  not  bound  to  be  <m  his  premisea  ready  to 
receive  the  oil,  after  the  usual  hours  of  busineas ;  and  if  he  had  gone  away,  and  the 
plaintifis  had  aifterwarda  come,  and  been  unable  to  make  a  perscmal  tmder,  they  noit 
have  suffered  for  their  delay ;  but  as  the  ^fendant  did  wait,  and  aa  the  tender  vas 
made  in  time  to  complete  the  ddiveiy  witiun  the  time  specufiad,  tiie  unreaaoBsUsBHi 
and  inqiropriety  of  tiie  tim^  whatever  those  words  mean,  form  i«>  answer  to  ths 
acticm  for  not  accepting  the  oiL 

Uwm  the  whole,  therefore,  I  am  of  opinion  that  the  judgment  of  the  court  beknr 
must  DO  reversed,  and  that  tiie  verdict  ought  to  be  enterod  for  the  jilaintHh  on  Ad 
second  issue,  viz.  tiut  they  were  ready  and  willii^  aod  did  tendw  and  ofSet  todefinr 
tiie  oil,  in  manner  and  form  as  in  the  deekration  menticmed ;  and  tiuit  the  vwliot 
must  be  entered  for  the  defendant  on  the  first  issue ;  but  tdbat  judgmant  most  ha 
given  for  the  plaintiffs  notwithstanding  the  vradict. 

Aldkrson  K  I  am  also  of  opinion  that  the  judgment  of  tiie  ooort  of  Goaunoa 
Pleas  is  erroneous,  and  ought  to  be  reversed. 

By  the  contract  statea  in  the  declaration,  tiie  defendant  has  undertaken  to  woe^ 
the  ten  tuns  of  linseed  oil  [OSTl  at  a  fixed  price,  to  be  delivered  b^  the  (dautA 
within  tiie  last  fourteen  days  of  March  1838 ;  and  the  only  question  u,  wh^her  the 
circumstances  stated  on  the  record,  are  sufficient  to  eraniae  him  from  fulfilling  this 
obligation.  It  is  no  doabt  necessary  that  the  plaintiffs  should  have  tendered  to  thi 
(kfendaui  thie  goods  within  the  time  apeoifiecU  This  they  have  dmu^  if  the  tiaw 
jndnde  the  whde  of  the  hut  day  of  March  183B.  Bat  it  ia  ateted  in  the  deSaadul^ 
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jdet,  u  the  fact  vm,  that  thongb  tlie  plainti£&  did  make  tihe  tender  to  him,  and  on 
the  last  cb^  <rf  Maioh,  y«t  tiiey  made  it  at  an  hoar  nanaaomhly  late  for  him  to 
nem  it  This  is  tin  cnily  ^roond  of  tiie  deiBoce.  It  is  not  stated  on  l^e  Twxivd, 
or  ibond  faj  the  fary,  t^t  it  was  not  possible  for  the  defmdfut  properly  to  examhie 
Uie  qnslity  and  ascertain  the  qnantity,  of  the  goods  toktered,  op  that  the  tmder  was 
mide  BO  late  that  he  could  not  reoeive  them,  being  bulky  articles,  into  his  wiunhouses 
within  the  tune  limited  by  the  contract — whioh  I  apprehend  would  hare  been  com* 
petent  defences  under  a  mere  denial  of  the  tender, — but  it  is  stated,  and  found  by  the 
|iuy,  that  tiie.hour,  t^ou^  sufficiently  early  for  both  those  purposes,  wasunreasonab^ 
Mte--being,  in  fact,  after  the  usual  hours  of  mercantile  business.  It  appears  to  mfl 
that  if  we  were  to  hold  this  to  be  a  sufficient  defence,  we  should  really  introduce  a 
new  term  into  the  agreement.  Here,  the  tender  is  admitted  to  hare  been  made  to' 
the  defoadant  bimseut  and  at  an  hoar  when  he  could  hare  examined  and  reoeived  tiie 
goods;  luid  tins  is  within  the  period  speocBed. 

I  quite  agree  lAuA  tihe  defendant  was  not  bound  to  be  at  his  warehouse  at  an  nib* 
iSBKiiiably  mte  hour;  uid  ii  the  plainti&  had  come  and  found  the  warehouse  doesd 
and  tiie  defendant  absent,  and  this  at  the  hour  mentioned  on  l^s  record,  the  phdntift 
Tonld  have  failed  to  in^rc  their  tender  of  the  goods.  But  the  defendant  waa  [622] 
there,  and  the  goods  were  actually  tendered  to  him,  and  in  time  for  him  to  have 
received  them.  In  the  case  of  rent  ft  is  indeed  necessary  for  a  tenant,  seeking  to 
ertablish  a  tender  of  t^e  rmt^  to  be  on  the  land — ^in  the  most  notorious  place  oi  iti 
sod  also  at  a  convenient  time  before  sunset^  sufficient  to  enable  the  lessor,  if  tiiere  to 
count  the  nxmey  to  be  tendered  to  him.  But  in  these  oases,  although  thU  reasonable 
time  uid  place  are  presoribed  in  order  that  the  tender  may  be  good,  even  though  the 
IsBMv  be  absent,  yet  if  the  parties  do  actually  meet  at  any  tame  of  the  last  day,  and 
the  tender  oi  tiie  Tent  is  then  actnally  made,  it  will  be  Bafficient(a)  >  for  the  rent 
is  not  doe  till  the  last  mhrnte  of  tiie  natural  day,  and  tihere  is  an  actual  tender  before 
thattime. 

Hie  general  rule^  I  ccmceiTe,  is,  that  wherever,  in  cases  not  governed  by  partieuhtf 
dutoms  of  trade,  the  parties  oblige  themselves  to  the  performance  of  duties  witinn  a 
certain  number  criF  days,  they  have  until  the  last  minute  of  the  Ust  day,  to  perform 
thor  obhj^ataon.  The  only  quidifioation,  that  I  am  aware  of,  to  this  rule  is,  that  in 
sets  requiring  time  in  order  iJiat  tkey  may  be  completely  performed,  the  mity  must, 
St  all  events,  tender  to  do  the  act,  at  such  a  period  before  the  end  of  the  ust  day,  as, 
if  the  tender  be  accepted,  will  leave  him  sufficient  time  to  complete  his  performance 
before  t^e  end  of  that  day.  In  the  case  of  a  mercantile  contract,  however,  the 
opposite  party  is  not  bound  to.  wut  for  such  tender  of  performance  beyond  the  usual 
luoiB  of  mweantile  business,  or  at  any  other  thui  the  usual  place  at  which  the  con- 
trsoions^t  to  be  perfonned.  The  party,  therefore,  who  does  not  make  his  tender 
atftat  uanal  place,  or  during  tiiose  usual  hours,  runs  a  gruit  ride  of  not  bong  aUe 
to  make  it  at  all  In  this  case  the  pbuntiffi  have  had  tilie  good  fortune  to  meet-  [0S8|] 
with  the  defmdMit^  and  to  make  a  tmder  to  him  in  snffioieDt  time.  And  I  tnin^ 
oader  these  circumstances,  that  the  defendant  was  bound  to  accept  the  goods,  and  is 
hdde  in  damages  tor  not  aoceptiDg  them. 

I  think,  for  these  reasons,  that  the  judgment  of  the  court  of  Oonunon  Fleas  is 
erroneous,  and  ought  to  be  reversed. 

Pabex  R  Upon  the  facts  found  by  the  special  verdict,  I  am  of  ofHiiion  that  the 
jw^ment  of  court  of  Common  Fleas  is  erroneous,  and  that  the  plaintiffs  arc 
ntitled  to  succeed.  The  question  in  this  case  may  be  very  shortly  stated.  It  is 
awnly,  what  is  the  proper  time  of  the  day  for  a  tender  oi  goods  under  a  contract  to  sell 
nd  ^rer  to  another  within  a  certain  number  of  days — the  mode  of  tender  being  in 
othff  respects  reasonable  and  jfrapm  (for  it  is  found  to  be  unreasonaUe  <«ily  in  respect 
d  tiu  laienessX  the  tender  being  made  to  tiie  vendee  personally,  and  fliere  beii^  no 
wwe  of  trade  as  to  the  time  for  deliveiy,  to  qualify,  m  explain,  contract 

Hie  qieoial  verdict^  as  I  understand  it,  is  tramed  so  as  to  raise  no  otber  question 
uun  that  of  time ;  and  the  point  to  be  decided  is,  whether,  aocording  to  law,  the 
tMder  is  to  be  made  at  a  reascmable  time  of  the  day  to  be  determinea  by  the  jury 
under  all  ciFCumstanoes,- or  v^ther  the  time  is  fixed  by  law,  and,  if  so,  what  the 
nleoflawis. 

Lcj  SQj^omng  tkan  be  time  to  count  the  nume^  tendered  before  midnigfat. 
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Upon  *  reference  to  tiie  antiiotities,  aQd.dua  oonaidaratacHi  of  tiuna,  it  afipMn  to 
me  tut  ^ere  is  no  doubt  upon  Hm  question.   It  is  not  to  be  1^  to  a  jury,  to  W 
determined  as  a  question  of  praotical  coDTenience  or  reaaonablenaBe  in  eacb  oese;  bob 
the  \kw  ai^eaiB  to  have  fixed  tiie  rale ;  and  it  is  tins,  that  a  patty  w^o  is,  \>y  uuiiliwil> 
to  pay  money,  or  to  do  a  tiung  teansttaqri  to  anotlwr,  anyiAere,  on  a  oeitim  duf, 
has  the  whole  [6EI4]  of  the  day,  and  if  on  me  of  several  days,  the  whole  of  tiia  dsy^ 
for  the  performaooe  of  his  part  of  the  oentraot ;  and  nntil  the  wMe  day,  or  As 
whole  of  the  last  day,'baB  expired,  no  aetion  will  lie  against  him  for  tba  Iveadi  of 
SBoh  ccmtract.   Id  suoh  a  ease  the  party  bound  most  find  t^e  otiio',  at  hia  pvfl, 
Zidweily  v.  Bmnd  (Plowden,  71),  and  wiUiin  the  time  limited,  if  the  otber  be  withia 
the  four  seas,  Shepp.  136  (edit  1651) ;  and  he  must  do  all  f^at^  wiUioat  tlie  vmnsas 
rence  of  the  other,  he  can  do,  to  make  the  payment,  or  perform  the  act,  and  tiiat,  tt 
a  conranient  time  before  midnight^  such  time  varring  aeoording  to  the  qnantam  «£ 
the  payment,  or  nature  of  the  act  to  be  dcme.    ^er^ore,  if  he  is  to  pay  a  amn  ol 
money,  he  must  tender  it  a  sufficient  time  before  niidnigbt  for  the  party  to  whom  Uu 
tender  is  made,  to  reoeive  and  count ;  or  if  he  is  to  deliver  goods,  be  must  t«ider  Asm 
so  as  to  allow  sufficiuit  tame  for  examination  and  raoeipt.   This  don^  he  haa,  ao  fv 
as  be  could,  paid  <a  delivend  within  tiie  time;  and  it  is  by  thelault  o£  the  ethereally, 
timt  the  payment  or  deliveiy  is  not  oomplet& 

Bitt  whm  tiw  tibing  to  be  dona  is  to  be  performed  at  a  certain  place^  cn  or  brfofft 
f  certain  day,  to  another  party  to  a  contract,  there  tiie  tender  must  be  to  ih»  other 
party  at  that  place ;  and  as  the  attendance  CKf  (^e  other  is  neceesaiy  at  that  ^aee  te 
eiHn^ete  the  act,  there  the- law,  tfaoogh  it  requires  that  other  to  be  preaesit,  is  not  to 
anreaaonable  as  to  require  him  to  be  present  for  the  whole  day  wh««  the  tiung  is  to 
be  done  on  one  dav,  or  for  the  whole  series  of  days  where  it  is  to  be  dcme  on  or  befan 
a  da;y  certain  ;  and.  therefore,  it  fixee  a  particular  part  q&  the  day  ioe  his  preseoM; 
and  it  is  enough  if  he  be  at  t^e  place  at  such  a  eonTenmiU}  time  b^re  sunset^  on  the 
last  day  as  Uiat  the  act  ma^  be  completed  by  daylight ;  and  if  the  party  \fi3S\  booxl 
tmdcT  to      party  there,  if  present,  or,  if  absent,  m  ready  at  the  place  to  pecwm  the 
act  witiiin  a  ooBTenient  time  before  sunset  for  its  oompl^oo,  it  is  aaflBaient;  and  H 
tibe  trader  be  made  to  the  other  party  at  the  place  at  any  time  of  lliaday,  the  eontnct 
IB  pwfonned ;  and  though  the  law  gives  the  uttermost  oonveniMit  time  <m  the  kak  day, 
yet  this  is  solely  for  the  convenience  of  both  parties,  that  neither  may  give  Imiger  afttsnd^ 
anoe  than  is  necessary ;  wdif  it  happen  tibatbodi  parties  meet  at  the  plaoe  at  any  other 
time  ot  the  last  day,  or  upon  any  other  day  within  tiie  time  limited,  and  a  tender  is 
made,  the  tender  is  gaoA.    See  Mtoon's  Abr.  tit.  Tender  (D.)  (oiting  I  Inst.  iCo.  Litt) 
202,  211,  6  Co.  Bep.  lU,  Cra  Elis.  U),  Go.  Litt  202  a.   This  is  the distincti(m  which 
prevails  in  all  the  cases — where  a  thing  is  to  be  done  any  where,  a  tender  a  convenient 
tune  before  midnight  is  sufficient ;  where  a  tiling  u  to  be  done  at  a  particular  plaee, 
and  where  the  law  implies  a  duty  on  the  party  to  whom  tiie  thing  is  to  ba  doaa  la 
attend,  tiiat  attendance  is  to  be  by  dayludit,  and  a  convenient  time  beim  smiBBt 
This  is  the  meaning  of  Ijw  distinctitm  in  Wi&at  v.  Bnia  (Oco.  iSii.  676)  lefetiad  to 
in  Yioer's  Abr.  Ki^t  (16  Yin.  Alv.  564),  and  eited  tm  tne  aigamant» — tiiat  thiui 
done  in  the  night,  where  personal  attendance  erf  another  is  not  seeeaaaxy,  are  good; 
as  an  a^rard  made  in  the  mght  befwe  twelve,  was  held  to  be  valid.    Tlie  case  of 
a  reservation  of  rent  with  a  covenant  to  pay  it,  affords  a  clear  iUnBtnataon  of  the 
princifde  above  laid  down.    The  tenant  has  nntil  tiie  last  moment  of  the  day  to  ^y 
rent ;  and  if  he  tender  it  to  the  lessor  petsonally  on  the  land,  if  he  can  find  hmi, 
a  convenient  time  before  midnight,  he  is  not  liable  to  an  acti(»i,  Keaimgi  r.  Iriik 
(1  Lutw,  593) ;  or  to  a  distress,  if  he  tender  any  time  before  it  takes  place.  Bot  as  the 
rent  issues  out  of  the  land,  it  is  competent  for  [826]  tlw  tenant  to  protect  himself  by 
being  ready  on  the  land  at  the  door  of  the  mansion^unise^  or  tiie  putoe  moat  notoiioeik 
a  convenient  time,  before  sunset,  fm-  the  rent  to  be  counted  over  and  reoeived,  and 
remaining  there  dnring  that  time,  tiiongh  the  lessor  be  not  then  to  leoeive  it 
Tindiiar  r.  FrmOee  (4  Taunt.  549) ;  Bra  Abr.  tit  Tendei^  pL  41 ;  Sm  ▼.  Orm^i 
^E^wd.  173).   And,  aa  the  otiier  hand,  if  tiie  leaser  wishes  to  enfoee  a  chnae  d 
re^ntzy  for  noiMyment  <rf  ren^  he  must  be  cm  the  land  at  the        and  time  faeion 
mentiwied,  and  there  demand  it   But  if  the  ;»rties  meet  at  any  time  whatever  on  the 
last  day,  on  or  off  the  land,  Oropp  v.  Hambleton  (Cro.  Eliz.  48),  and  the  tender  is  made, 
the  fonature^iQ  is  saved.   

(d)  Co.  litt  202,  211,  I  Wms.  Saund.  287,  n. 
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If,  in  this  oaie,  the  goods  had  been  deKTW»ble  tit  «  ipartioular  plaoe,  the  vendor 
woaki  have  been  bound  to  deliver,  and  the  vraidee  to  aooept>  at  that  plate ;  and  the 
vendee  need  not  have  been  there  except  a  convenient  time  before  suoiet ;  but  a  tender 
to  the  vendee  at  the  i^aoe  at  any  other  time  ot  the  day,  there  being  convenient  time 
to  receive,  examine,  and  weigh  before  the  termination  of  tiiat  day,  would  have 
been  good. 

I  therefore  think  that  the  tender  waa  good  in  this  case  in  point  of  time,  and, 
ooueqaentiy,  that  the  plaintifb  having  been  able  to  meet  with  the  defendant,  and 
aotoally  to'  tender  the  oil  to  him  a  sufficient  time  before  midnight  to  enable  the 
delBsdant  to  receive,  esunine,  aiKl  irei^  the  <h1,  poformed,  as  tar  aa  tiiey  could, 
their  port  the  oontiaot,  and  were  entitled  to  recover  for  the  breadi  d  it  by  tiie 
defeaaant. 

Hie  judgment  of  the  court  of  Common  Fleas  mast  be  reversed,  and  our  judgment 
mmt  be,  on  tiie  facte  found,  tbat  (die  i^ntifis  tmdered,  Bod  tiiat  the  first  plea,  though 
supported  in  fact,  was  bad  in  law,  and  that  [NT]  tJie  pliiintiflbaFe  entitled  to  judgment 
non  obebmte  veredicto. 

Lord  Den  man  C.  J.  I  ^not  give  my  opinion  on  this  case  without  expressing 
my  distouat  of  its  oorrectness,  since  ful  my  learned  brethren  now  present  have  arrived 
at  the  oppoeite  conclusion.  It  is,  however,  some  consolation  that  I  agree  with  the 
corat  of  Ck>mmon  Pleas,  and  with  the  first  imivession  made  during  the  aivument  on 
several'  members  of  this  ooutt.  My  own  oertainlr  remains  tmaltered  b^  what  I  haver 
heard.  The  train  of  authorities  cited  rather  tended  to  confirm  me  in  it,  all  applying 
to  a  tender  of  money  contracted  to  he  paid  on  a  day  certain ;  and  they  esfnblish  t^e 
pindple  tiiat  a  tendor  on  that  dajr.is  uotsoffioient,  but  tiie  tendor  miist  be  made  at 
a  nmvenient  time  on  that  day.  It  may  indeed  be  the  uttermost  convenient  time ;  but 
in  requiring  that  the  time  should  bo  convenient,  the  law  qualifies  the  obligation  to 
accept  money  on  a  particular  day  from  a  regard  to  the  ordinaiT  wants,  and  under- 
stood expectations,  of  mAnkind.  I  cannot  see  why  the  same  qualification  should  not 
be  iDtroduoed  in  reference  to  the  delivery  of  goods.  Indeed,  I  should  ratiier  say  tiiat 
that  consistency  as  well  as  reason  exact  it,  and  that  a  greater  variefy  of  circamstaoees 
may  affect  the  question  of  convenience. 

Suppose  a  [uea  of  tandOT  of  a  sum  of  mon^  on  a  day  named,  and  a  replication 
that  it  was  not  tendered  in  reasonable  time.  B  issue  were  taken  thereon,  and  the 
jtny  found,  in  generftt  terms,  that  the  tender  was  not  reasonable  on  account  of  tiie 
ateneaa  of  the  hour,  I  mprehend  the  plaintiff  must  succeed.  But  if  the  jury  had 
further  found  that  though  the  time  was  unreasonable  by  the  lateness  of  tiielionr, 
tiuTO  was  full  ti'me  io€  the  {duntiff  to  have  counted  and  we^ed  the  nuwey,  aq 
argoment  might  have  been  raised,  whether  this  finding  {jSW^  did  not  involve 
a  Cttittadiction,  as  the  law  seems  to  regard  no  otber  ciroum^xmces  as  nuiking  the 
time  of  a  tender  of  money,  reasonable. 

But  where  the  question  is  as  to  the  delivery  of  bulky  goods  in  a  great  commercial 
community,  notoriously  conducting  its  operations  by  certain  rules  known  among  all 
merchants,  it  se^ns  to  me  obvious  that  the  lateness  of  the  hour  may  make  a  tender 
nnreasonable,  though  the  .time  may  be  sufficient  for  weighing,  measuring,  and  ware- 
houuDg.  There  ought  to  be  opportunity  as  well  as  time;  The  known  lubits  of  the 
contracting  parties  may  be  taken  into  that  account.  Supposing  it  to  be  dear  that  such 
ddivety  cuinot  be  made  without  a  certain  force  of  labourers  to  receive  and  stow  away 
goodly  aad  notctfious  tAiat  tdl  labourers  employed  in  that  tinde  left  their  work  at  an 
wvHw  hbnr  tiian  that  of  tiie  tender,  I  think  a  tender  after  t^t  period  would  be 
onrsasmable,  and  tiiat  the  lateness  of  the  hoiff  might  be  truly  stated  as  the  cause. 
I  oannot  understand  irhy  this  may  not  haVe  been  present  to  the  mind  at  both  parties 
n*6B  they  joined  issue,  and  of  the  jury  when  they  found  their  verdict  (a). 

SnppoM  this  declau^tion  had  alleged  a  contract  to  deliver  within  fourteen  days, 
snd  had  added  that  "  the  plaintiff  delivered  on  the  fourteenth  day,  but  true  it  is  that 
they  delivered  at  an  unreasonable  time  by  reason  of  the  lateness  of  the  hour."  True, 
^  pMrticular  facts  which  -trould  thus,  with  the  lateness  of  the  hour,  shew  the  tender 
unreasonable,  might  have  been  specially  pleaded ;  e.g.  the  want  of  time  to  deliver  the 

Queere,  whether  the  juir  could  truly  find  tiiat  there  was  sufficient  tame  to 
measure  and  warehouse  the  oil ;  if  there  were  not  sufficient  time  to  collect  the 
l^b^sers,  without  whose  aasistaaoe  saoh  weighing,  &e.  oould  not  be  effeeted. 
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article,  from  its  "hmng  contained  in  vesBela  oS  unusual  form— the  absence  of  sll  die 
eervants,  according  to  custom,  from  the  warehouse  tjBSdJ  at  the  time  <rf  the  tender— 
some  particular  usage  of  the  trade  vith  reepeot  to  the  lame  for  deUvering  audi  goods 
^tilie  want  of  dayl^ht^  iuTolvins  the  neceedty  for  using  oandleo^  and  thus  producing 
danger  of  fire,  to  stock  in  trade ;  these,  or  similar,  f»Bts  might  have  been  specially 
pleaded,  and  either  contradicted  or  explained,  and  the  opinion  of  the  jury  taJEen  oo 
the  facts,  whereupon  ultimately  the  issue  mi^t  depend.  But  if  the  party  choose  to 
take  an  issue,  in  general  terms,  on  the  entire  state  of  facts,  may  he  not  do  soT  I  appre- 
hend that  he  may,  and  that  he  must  be  bound  by  a  verdict  found  by  tiie  juiy  on  tiie 
very  question  which  ho  agrees  to  submit  to  their  consideration,  unless  the  law  distinclily 
sees  that  there  can  be  no  ground  for  pronouncing  the  tender  unreasonable.  I  can 
discover  no  such  impossibility ;  on  the  contrary,  I  can  easily  conceive  cases  in  whichf 
notwit^istanding  the  sufficiency  of  time  for  all  the  particulars  that  appear  in  the  finding 
of  l^e  jury,  other  drcumstances  may  render  it  unreasonable  and  mu^t  My  individaal 
opinion,  Uierefore,  is  that  the  judgment  of  the  Common  Fleas  ought  to  be  affirmed. 
Judgment  reversed. 

The  oourt  of  Error  being  boand,'npon  reversing  t&e  judgment  of  tiie  ooort  below, 
to  pronounce  the  jud^ent  which  that  court  ou^t  to  nave  given,  a  discnsaion  arose 
as  to  the  form  in  which  the  judgment  should  be  entered.  It  was  ultimately  ordered 
that  Judgment  should  be  entered  for  the  plaintifis,  as  upon  a  verdict  for  them,  aa  the 
second  iasoe;  and  also  for  the  pUdntiA  non  obstante  veredicto^  <m  the  first  iasne. 

[680]  Baknbtt  and  Othbbs  «.  Brandao,  in  Erbob.   June  19, 1843. 

[Reversed  in  House  of  Lords,  12  CL  &  F.  7S7 ;  3  C.  B.  519.] 

Judicul  notace  was  taken  the  general  lien  of  bankers  on  the  securities  of  Huar 
customers  in  their  custody. — C.  Sought  on  account  of  A.,  who  had  remitted  money 
to  G.  for  that  purpose,  certain  exchequer  bills,  which  C.  deposited  in  a  bo^  which 
he  kept  at  his  bwiker's,  B.*s,  the  key  being  retained  by  C.  As  often  as  the  tame 
came  for  receiving  the  contents  and  exchanging  the  bills  for  new  ones,  C.  took  them 
out  of  the  box  and  gave  them  to  B.  for  that  purpose  (such  being  the  usual  course 
of  business) ;  the  new  bills  were  handed  over  to  C.,  and  were  by  him  locked  up  in 
the  box,  the  interest  received  being  passed  to  the  credit  of  C.'s  account  with  B. 
The  bills  themselves  were  never  entered  to  C.'s  account^  nor  had  B.  any  notice  or 
knowledge  that  they  were  not  the  property  of  C.  On  the  Ist  of  December  183^ 
G.  took  uie  bills  out  of  the  box,  and  delivered  th«ax  to  B.  to  be  exchanged.  The 
new  bills  (C.  being  absent  on  account  of  illness)  remained  in  the  possession  d  K 
down  to  the  time  d  C's  failure,  his  account  in  the  meuitime  having  been  ot]B^ 
drawn : — Held  (in  reversal  of  the  judgment  of  the  court  below),  that  R  had  a  fisD 
on  the  bills  for  the  general  balance  due  from  C,  as  being  securities  which  passed 
by  delivery,  and  which  came  to  their  huids  as  bankers  in  the  way  of  their  businesB ; 
and  that  the  bills  received  in  exchange  were  equally  in  R's  possession  in  tiie  course 
of  business,  whether  they  were  intended  to  remain  in  B.'s  custody  until  it  shoold 
suit  the  convenience  of  C.  to  call  for  thenit  or  until  G.  should  choose  to  sell  them  or 
to  have  them  again  exchanged. 

In  trover  brought  by  Joe^  Alexandio  Ferreira  !&%ndSo,  the  plaintiff  below,  aeainrt 
Messrs.  Bumett,  Hoare,  &  Ca,  bankers,  the  defendants  below,  to  reoovar  the  valoe  of 
certain  instruments  or  securities  for  the  payment  of  money,  called  exchequer  bills,  the 
defendants  below  pleaded,  first,  not  guilty ;  secondly,  that  the  plaintiff  was  not  law- 
fully possessed  <A  the  stud  iustruments  or  securities,  or  <tf  any  of  them,  modo  et  foswk ; 
thirafy,  that,  before  and  at  the  said  time  when,  &c.,  they  were  bankers,  and  earned 
on  business  aa  bankers,  in  copartnership  tc^ther,  in  London,  emd  that  certain  peraoai 
canying  on  trade  and  business  under  the  finn  and  style  of  James  Bum  &  Co.  kef* 
cash  ai^  an  aooount  with  the  defendants  aa  such  baaken ;  that  the  said  DMCnmeDti 
or  eeourities  were  oniain  instxumotts  or  securitieB  oalled  endieqoer  bOk,  issued  and 
f;nuited  under  and  by  virtue  of  an  act  ^  parliamoitt  [6U]  Aa  {6  &  7  W.  4, «.  113), 
mtitnled,  &o. ;  that  one  of  tiie  said  instrumrats  or  seeorities  was  and  is  a  oeitam  la 
for  lOOOL,  bearing  date  the  19th  of  December,  1836,  and  was  and  is  m  form  as  foHon; 
^t  is  to  say,  "  No.  8G61,  lOOOL   By  vixtue  of  an  aol^  6*  et  7*  Qolietau  4ti  B^giSt  te 
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ninw  the  sum  ol  14,007,9501,  by  exohatmer  UUs,  f(»:  the  service  of  tiie  year  1836-7. 
Thu  tnU  mtitles  or  order  to  one  uioubukI  ponnd^  wildi  intweet  uter  the  rate 

of  twopenoe  hal^imy  per  oentom  per  dirai,  payaue'  oat  of  the  fint  aSdz  or  auppUee 
to  be  granted  in  the  next  session  .of  pariiament ;  and  this  bill  is  to  be  current  and 
pus  in  any  of  the  pubUo  revenues,  aids,  taxes,  or  supplies,  or  to  t^e  account  of  His 
Hajesty'B  El^ashequw  at  the  Bank  of  Enghmd,  after  the  5th  day  of  April,  1837. 
Dated,  at  the  Exchequer,  the  19th  day  of  December,  1836.  J.  Newport.  If  thQ 
bhuk  IB  not  filled  up,  this  Inll  will  be  paid  to  bearer ;  the  cheques  must  not  be  cut 
off."  That  the  residue  of  the  instruments  or  securities  in  the'  declaration  mentioned, 
were  and  are  reBpectively  exchequer  bills,  that  is  to  say,  six  exchequer  bills  for  the 
payment  d  lOOOl  each,  in  the  same  terms  and  form  as  ihe  said  exchequer  bill,  the 
zona  whereof  was  in  that  plea  set  fcHth,  except  that  instead  of  heitig  numbered  8551, 
they  were  respectively  numbered  8552,  8653, 8554, 8555, 8556,  8557 ;  four  chequer 
bills  for  the  payment  of  600L  each,  in  the  same  terms  and  farm  as  the  said  exehequor 
IbU,  the  form  whereof  was  in  that  plea  set  fortii,  accept  that,  instead  of  beinz 
nombered  as  aforesaid,  they' were  respectively  numbered  2467,  &c,  and  that^  instead 
of  being  for  the  payment  of  10001.  each,  they  were  respectively  for  the  payment  of 
5001  each ;  one  exchequer  bill  for  the  payment  of  2001.  in  the  same  terms  and  form 
as  the  said  exchequer  bill,  tiie  form  whereof  was  in  that  plea  set  forth,  except  that, 
instead  [632]  of  being  numbered  as  aforesaid,  it  was  numben>ed  1213,  and  that,  instead 
of  being  for  the  payment  of  lOOOl.,  it  was  for  the  payment  of  2001. ;  nine  exchequer 
bills  for  the  payment  of  1001.  eacli,  in  the  same  identical  terms  and  form  as  the 
exchequer  bill,  the  form  whereof  was  in  that  plea  set  forth,  except  that,  mstead  ot 
bong  numbered  as  aforesaid,  they  were  respectively  numbered  5012,  &c.,  and  that, 
instead  <^  being  for  the  payment  of  lOOOL  each,  they  were  respectively  for  the  pay-r 
menfe  ol  lOOL  ueh :  thal^  haxan  and  at  the  said  timo  irtim,  &).,  the  said  blaoKB  m 
the  said  talis,  or  the  Uuik  in  any  or  either  of  them,  had  not  been  filled  up,  and  the 
said  bills  were  securities  payable  to  lAte  bearer  thereof  rsspeotiToly,  and  transferable- 
by  delivery ;  that,  before  tlie  said  time  when,  &c.,  the  desendants  had  revived,  a» 
mch  bankers  as  aforesaid,  the  said  several  exchequer  bills,  with  the  assent  and  by  the 
order  and  direction  of  the  said  James  Bum  &  Co.,  aad  as  their  property,  and  held  and 
retained  the  same  under  such  receipt  and  as  such  bankers  until  the  conversion  in  the 
said  declaration  mentioned,,  and  without  any  notice  to  the  defendants,  until  after  th& 
payments  thereafter  mentioned,  that  any  other  person,  than  the  said  James  Bum  &  Co. 
bad  any  claim  or  interest  whatsoever  in  or  to  the  said  exchequer  bilb,  or  any  of  them ; 
sod  tlut  the  defendants  received  and  held,  aod  retained  the  suue,  without  such 
notice,  by  and  through  the  omission  and  neglect  and  want  of  due  care  on  the  part  of 
the  plaintiff:  and  that,  whilst  the  said  exchequer  bills  remained  and  continued  so 
lodged  and  deposited  with  the  defendants,  the  defendants,  as  such  bankers  as  aSar^ 
mdf  mads  divers  payments  for  and  on  aooount  <rf  the  said  Junes  Bum  &  Ca,  exceeding 
the  sums  of  money  in  the  hands  of  the  defendants  on  account  of  the  said  James- 
Bum  &  Co.,  to  a  laive  amount,  to  wit,  to  the  amount  of  4000L,  and  the  said  James 
Bum  &  Co.  thereby  men  became  and  were  [633]  and  still  are  indebted  to  the  defen- 
dants in  the  said  sum  of  money,  which  sum  remaining  wholly  unpaid  and  unsati^ed 
and  not  tendered  to  the  defendants,  the  defendants  when  so  requested  as  in  the 
declaration  mentioned,  refused  to  deliver  the  said  exchequer  bills  to  the  plaintiff,  as 
in  the  declaration  mentioned,  and  did,  at  the  said  time  when,  &c  retain  and  keep  the 
same  under  and  by  virtue  of  the  lien  and  right  before  mentioned,  and  as  they  law* 
faQy  might  for  the  oause  aforesaid ;  which  keeping  and  detaining  were  and  are  the 
conversion  and  disposing  <^  the  said  exchequer  bms  in  the  dec&ration  mentioned. 
Verificatacm. 

Upon  a  case  stated  for  the  ojdnion  of  the  court  of  Common  Pleas,  tiie  jdaintaff' 
below  had  judgment,  in  Miohaehnas  term  1840  (ante,  vol  i.  908,  2  Seott,  N.  E.  96). 

The  ^eoiaTcase  bemg  afterwards  tamed  into  a  special  Terdiot^  a  writ  of  error  waa 
Iffouriit,  retainable  in  the  Exchequer  Chambw. 

The  spedal  verdict  was  in  substance  as  follows : — 

The  plaintiff  is  a  Portuguese  merohant,  who,  up  to  the  year  1834,  resided  at  Rio  de 
Janeiro,  out  in  that  year  returned  to  Portogal,  snd  has  sinoe  resided  at  lisbon  and 
other  towns  in  that  country. 

Sdvard.Bum,  for  many  years  before,  and  down  to,  his  hankmptoy  hereinafter 
mentioned,  resided  in  London,  and  carried  on  business  as  a  merchant  luider  the  firm 
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<»f  James  3um  &  Ca  He  wu  the,  correspondent  of  the  plunti£^  who  from  timt  to 
time  remitted  bills  of  exchap^  and  money  to  him,  and  employed  him,  apon  etnunis- 
fidoD,  to  invest  the  proceolB  id  exchequer  bills.  Bom  ma  also  em|i3aiyed  by  otiur 
correspondents  to  purchase  exchequer  bills  for  them. 

The  defendants  are  bankera  in  London,  in  co-partnership,  and  for  many  yasa 
before  and  since  the  year  183^  acted  as  auch  for  Edward  Siirii,  who  kept  cash  and 
£6SC[  an  acoount  with  them,  uiider  the  firm  of  James  Burn  and  Co. 

The  aetaon  is  brought  to  recover  (the  value  of)  tfwenfj-Mie  extdieqner  bflli^  amoonting 
in  value  to  K^IOOL  and  interest 

The  bills  were  received  by  the  defendants  in  ezohaiige  ha  the  same  number  ol 
bills  whioh  had  been  purchased  by  Bum  for  the  ^amtifl^  in  maimer  abovMnentioned, 
and  which  came  into  the  possession  of  the  defendants  as  hereinaftOT  stated ;  sod  the 
^defendants  claimed  a  right  to  hold  the  bills  in  question  in  respect  of  a  debt  due  from 
Bum  to  them,  hereinafter  partaoularly  meationed. 

The  government  pay  the  interest  upon  exchequer  bills  »b  certcun^periods,  announced 
by  advertiaement ;  and,  when  such  interest  is  paid,  the  bills  in  respect  of  which  it  is 
teid,  are  delivered  up,  Euid,  unless  their  amount  be  applied  for  in  money,  new  exchequer 
bills  are  isnied  to  the  holder  in  exchange. 

Bum  received  liie  interest  payable  u|Km  the  exchequer  bills,  and  enshaogad  the 
old  bills  for  new  ones  when  necessary,  having  orders  so  to  do  from  tiie  plaintifL  The 
•defendants  never  received  infonnation  from  Bum  of  any  tranaaotion  between  him  and 
the  plaintiE  Bum  from  time  to  time,  from  May,  1832,  and  aabeeqoently,  reedrad 
from  tiie  plaintiff,  then  abroad,  as  agent  for  the  plaintiff,  orders  to  purchase  axshaqiur 
biUa  with  tk^  monies  of  the  plaintiff  in  the  hands  of  Bum.  Bom,  on  occasion  of 
purchasing  exchequer  bills  for  the  plaintiff,  commu'nicated  that  fact  to  the  plainti£ 

In  the  coiu^e  of  the  .correspondence,  in  a  letter  frtnn  the  plaintiff  to  Bum,  dstad 
the  12th  of  April,  1834,  written  from  £io  de  Janeiro,  at  the  time  when  the  plaintiff 
was  about  to  quit  tiuit  place  for  Lisbon,  and  received  by  Bum,  there  is  contained  m 
follows :  "I  hope  you  will  inform  my  attorney  "  (meaning  his  brother,  whom  he  had 
appointed  his  attorney  at  Kio  de  Janeiro)  "  of  tiie  names  of  the  bankers  in  whose  house 
the  exchequer  [635]  bills  on  my  account  have  been  deposited."  To  which  Bum,  by 
A  lettffl'  dated  tiie  Snd  of  July,  addreased  and  amt  to  and  received  by  the  plainti^ 
replied  as  followa :  "  All  tiie  exchequer  bills  which  we  have  bought  by  your  onier  and 
for  your  aooount)  you  judee  li^t,  are  deposited  for  greater  seouri^  in  tlie  hands  of 
•our  bankers,  as  we  adviseayou.  They  are  entirely  at  our  order,  which  is  necesssiy 
for  the  purpose  of  exchanging  them  for  others  every  time  it  ia  advertiaed  to  the  pubiM 
that  the  interest  is  to  be  paid ;  which  payment  cannot  be  received  witiiout  deliraing 
up  the  bills  upon  whioh  the  interest  is  due,  when  you  receive  other  biUs  for  the  same 
-amount;  for  which  reason  it  cannot  be  of  any  service  to  you  knowing  the  namai 
to  our  bankers"  (a).  The  name  of  Bum's  baDkers  never  was  oommuDioated  to  the 
plaintiff.  . 

Between  May,  1832,  and  December,  1836,  Bum,  in  pursuance  of  orders  to  tbat 
•effect  given  to  Bum  by  the  plaintiff,  with  funds  supplied  by  the  plaintiff  and  obtained 
by  payment  of  the  interest  on  the  bills,  purchaaed,  by  the  order  of  the  plaintiff  in 
mani^  above-mentioned,  exchequer  billa  to  the  amount  30,4001.  The  bills  were 
purchased  by  Bum  through  a  broker,  the  Iwoker  de^g  with  Bora  as  a  principal,  and 
not  knowing  on  whoae  account  they  were  bought  The  following  was  the  fbrai  of  the 
bought-notes  furnished  by  the  broker  to  Bum : — 

Bought,  for  Messrs.  James  Bum  and  Co. 

|^^gj2   .    100  Exchequer  Billa,  29th  Sept  .   £200  0  0 

153  days,  2id.  6    7  6 

:    .  Premium,  63s.  .  .  .  .660 

Cktmnusaion,  Is.       .         .         .         ,  .020 


£212  15  6 


(a)  The  acquiescence  of  the  ^aintiff  in  this  withholding  of  the  bankos* 
perhiqts  the  ground  of  the  finding  of  "omiaaion,  neg^ee^  and  want  ol  due  carek" 
■supra,  632.  .  . 
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JB98]  The  {(dlowing  an  the  dates  loul  tiidet  'et  which  Born  purduued  such 
equer  bills  for  the  plaintiff,  and  the  nnmbm  <tf  the  same .    ■  . 


1833.   July  4th 


Dec.  5th 

1834.  Jan.  3d 
1834,   Feb.  8th 

March  3d 
March  lith 

April  1st 


1000 
*^J}2  1000 
^^}2  1000 

^^SJ}2  100 

5772  1  100 
93  1  100 


April  23d 


£637]  July  5th 
Dec.  4th 


Dec.  26th 
1835.   June  29th 

Oct  Ist 

■  '  Deo.  23d 


£6300,  dated  20th  June. 


gKL  ^         ^62600^  dated  30th  Sept 
2?92}^  lOOoJ 
8922  1  1000' 

2786  1    500  £1600,  dated  17th  Dec 
3423  1  " 
8723 
4 

8964 

5 

2733'  1 
764 


500 
100 

4  1000 

500 


£4500,  dated  17th  Dec. 


3gQg|2  1000  £2000,  dated  60ih  Sept 

8929  1  1000  £1000,  dated  I7th  Deo. 

42721 

10001 


48041 

2348  1  500 
9065  ]  1000. 
3940  1  1000' 
18921 
3176 
6 

81-9  100 
119 
750 

3 

26641 
3802J 
1122  1  100 
2356  1  500 
4750| 


£1800,  daited  17th  Dee. 


£1900,  dated,  30th  Sept 


2  1000' 


2j 


3  100 


£3900,  dated  SOtii  Sept 


105-  1  1000  £1000,  dated  17th  June. 
331  1  1001 
5297)  , 

8^3  1000  [£3600,  dated  17th  June. 


9 

1950'  1 


500, 


6115  1  100  £100,  dated  16th  Dec. 
^^^1)2   100  £200,  dated  22d  June. 

213 
2134 
1439  1 
6200 


2    100  £200,  dated  29th  Sept 


Carry  fotward,  J^fiOd' 
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4  ■«■.*«. HL 


Brought  forward,   .  £30,000 
1836.   June  30th     .   2521 iqo  X200,  dated  23d  June. 

Nov.8         .   1613  2   100  £200,  dated  29th 


£30,400 


The  defendantswere  Bum's  bankers;  and  Bumkeptseveral  tin  boxesat  their hanldDg- 
house,  in  which  he  deposited  the  securities  which  he  had  purchased  for  his  differoit 
oorrespondenta.  Among  those  boxes  was  one  in  which  ne  deposited  the  enheqner 
biUs  purchased  for  the  plaintiff.  Bum  kept  the  keys  of  thaw  ooxes;  and  no  other 
secunties,  except  some  exchequer  bills,  were  kept  in  the  box  in  which  they  were  kcnt 

It  is  the  cuatom  of  bankers,  in  the  course  of  their  trade  as  such,  to  receive  tbe 
interest  nixm  exchei^ner  bills  for  their  customers,  and  to  exdiange  tiie  exdiequer  UUs 
when  such  interest  »  paid.  Bum  had,  on  iwiouB  occasifnu  priw  to  December,  1836, 
requested  t^e  defendants  to  receive  the  interest  upon  tiie  exchequer  bills  so  punduoad 
as  aforesaid,  and  also  to  receive  the  new  bills  issued  in  exchange  for  the  former.  Upm 
such  occasions.  Bum  went  to  the  banking-house  with  the  key  of  the  tin  box,  took  oat 
of  the  box  such  of  the  bills  as  were  wanted  for  that  purpose,  and  defivered  them  to 
the  defendants,  requesting  them  to  rec^ve  the  interest  [G38]  and  to  exchan^  ths 
bills.  Bum  generally  received  from  the  defendants  the  new  exchequer  bilk  within  s 
week  or  a  fortnight  alter  they  were  bo  exchanged ;  having,  on  one  occasion  mly,  left 
them  in  their  hands  for  a  considerable  time :  but  Bum  was  not  particular  as  to  the 
time.    Bum  then  deposited  the  new  exchequer  bills  id  the  tin  box. 

The  defendants  gave  credit  to  Bum,  in  his  account  witJb  them,  for  the  intenst 
received  by  them  on  the  exchequer  bills ;  and  auoh  interest  fwmed  part  ol  the  caA 
balance  to  Bum's  oredit  with  we  defendants. 


On  one  oooasion  before  December,  1 836  (but  at  what  particular  time  eazmot  be ; 
tained).  Bum  deHvovd  a  number  of  exchequer  bills  to  tiLedefendantsfOTtfaepuiposeof 
receiving  Uie  interest  sad  exchanging  the  bills  as  usual,  but  did  not  ask  tiie  <Mendaots 
for  the  exchanged  bills  for  one  or  two  months ;  but  afterwards,  having  occasion  for 
part  of  such  buls,  he  applied  for  them,  and  the  defendfmts  said  they  had  rather  Bon 
would  take  the  whole  of  them ;  which  Bum  accordin^y  did,  and  he  locked  liiem  up 
In  November,  1836,  Bum  held  exchequer  bills,  so  purchased  with  the  mtxiey  of 
the  plaintiff,  to  the  amount  of  30,4001.  and  whieh  were  looked  up  in  the  tin  box  at 
the  d^endants',  along  with  two  others  belonging  to  uiother  correspondent  of  Born, 
named  Abreu ;  and,  in  pursuance  of  an  order  from  the  plaintiff,  Bum,  in  his  own 
name,  as  principal,  sold  part  of  those  exchequer  bills,  through  a  broker  who  knew  bim 
only  in  the  transaction,  to  the  amount  of  10,8001.  The  proceeds  ci  the  exdiequer 
lulls,  when  sold,  were  mid  by  the  broker  to  Burn,  in  cheques  payable  to  Bum,  who 
paid  them  to  the  defendants,  as  hu  bankers,  to  his  account,  as  his  own  money ;  and 
they  there  formed  a  part  of  his  cash  balance  to  his  credit  with  the  defendants ;  sad 
Bum,  in  [639]  pursuance  of  an  order  from  the  plaintiff,  remitted  the  amount  cf  the 
proems  by  him  to  the  brother  of  the  plaintiff  in  Lisbon. 

By  the  execution  of  the  above  order,  the  amount  of  exchequer  bills,  so  pnrcfaaied 
with  the  plaintifi's  funds,  was  reduced  to  1 9, 6001.  Of  these  bills  9500L  were  deuvoed  by 
Bum  to  Offley  &  Co.;  and  there  were  then  left  in  Bum's  hands  exchequer  bills,  so  pur- 
chased with  the  money  of  the  plaintiff,  to  the  value  of  10,1001.,  the  renewals  of  wbidi 
are  the  exchequer  bills  (the  value  of  which  is)  soueht  to  be  recovered  in  this  actioiL 

In  December,  1826,  an  advertisement  a^pearecCannouncii^tliattiie  interest  would 
be  paid  upon  a  certain  class  oi  exdbequer  bills,  including  all  tSoee  in  die  tin  hax. ;  and 
tAie  bills  were  changed  for  new  ones,  on  the  fifteenth  of  that  month. 

On  the  1st  of  the  stud  montJi  of  December,  Bum  went  to  the  baokinc-houBe  of  tlie 
defendants,  and,  whilst  alone,  took  from  the  box  the  exdiequer  InHs,  am  bron^t  and 
delivered  them  to  one  of  tbe  defendants,  sayioj^  "  Will  you  have  die  kindoeai  to  got 
these  exchequer  bills  exchanged  for  me  f 

The  defendants  obtained  the  exchequer  bills  to  be  ftnhaiiged,  for,  and  at  tbe 
instance  of.  Bum. 

One  of  the  exchequer  bills  so  delivered  in  exchange  to  the  defendants  was  in  the 
following  fomi,  and  was  issued  under  an  act  of  parliament  made  and  patted  in  tbe 
6  &  7  W.  4,  0. 113,  intituled,  See.:— 
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"No.  8651.  lOOOL  By  virtue  of  an  act,  6*  et  7*  OuUelmi  4ti  Begia,  for  raaaxi^ 
the  sum  of  14,007,9601  by  exchequer  bills,  for  the  aerrice  of  the  yetu:  1836-7,  this 

IhU  entitlefl  ,  or  order,  to  one  thousand  pounds  and  interest  after  the  rate  of 

twopence  halfpeuny  per  oeHfcum  per  diem,  payaDle  out  of  the  first  aids  or  aappUes  to 
be  granted  in  the  next  session  of  parliar{640j-meat ;  and  this  bill  is  to  be  current  and 

EH  in  aoy  of  the  pablic  revenues,  aids,  taxes,  or  supplies,  or  to  the  account  of  His 
jesty's  Exohequar  at  tiie  Bask  fd  Endaikl,  after  the  fifth  day  td  April,  1837. 
DitBd,  at  the  Exchequer,  this  19tih  day  of  I>eoemb»,  1836.  "  J.  Kbwf(»t. 

"If  fJw  blank  is  not  filled  up,  this  bill  will  be  paid  to  bearer. 
"Hie  cheques  must  not  be  cut  off." 

The  others  were  in  the  same  form,  six  of  them  being  for  lOOOL  each,  and  numbered 
8552,  &C.;  four  for  500L  eatdi,  &o.;  one  for  200L;  and  mue  for  1001.  each,  &c 

llie  bhmks  in  the  exdiequer  bills  had  not  been  filled  u{^  and  tiiey  were  aecuritiea 
payable  to  bearer,  and  transferable  by  delivery. 

The  defendants  counted  the  bills,  and  repeated  the  nambwB  to  Bom,  who  said 
"ri^t " ;  and  no  further  conversation  passed  upon  the  occasion. 

Tha  defendants,  on  lake  30di  oi  December,  delivered  up  the  bills  so  received  from 
Bom,  and  received  the  interest  due  upcm  t^imn  and  the  new  hiUs  in  exohazige;  whic^L 
they  have  ever  since  held  in  their  poeseaeion. 

Theae  new  exchequer  bills  are  sought  to  be  recovered  in  this  action  (a). 

The  particulars  of  the  InUs  deliveiid  up,  and  oi  those  received  in  lieu  <rf  them,  axe 
aa  follows : — 


[Ml] 


Dm  of  bills 
In  1838. 

D«teoI  bills 
received  in 
sschingeln 
183C 

Ho. 

Amount 
olbOL 

■  AuKnunt  then. 
ponbMed. 

183&. 

1836. 

£ 

£ 

Dec  1& 

9116 

Dec.  19. 

8561 

1000" 

S44fi 

6016 
9117 
9118 

S467 
0012 
8668 
8663 

500 
100. 
1000 
1000 

\ 

1600 

9119 

8554 

1000 

4000 

91S0 

8556 

1000 

2456 

2468 

500. 

9121 

8556 

1000 

1000 

9122 

8557 

1000"] 

(Partof  the  £3000) 

2457 

2469 

500 

5047 

5013 

100 

1800 

6048 

5014 

100 

5049 

6015 

100 

2458 

2470 

500^ 

5050 

5016 

100 

800 

5051 

6017 

100 

(Fart  of  £2900) 

5052 

6018 

IOOj 

6053 

5019 

100 

100 

1439 

1213 

200 

300 

6200 

6020 

100 

} 

£10^100 

(a)  I.e.  their  value.  By  judgment  for  the  plaintiff  in  trespass  de  bonis  conversis 
or  in  trover,  the  property  in  the  goods  converted  is  vested  in  the  defendant,  as  against 
the  plaintiff:  P.  19  R  6,  fa  66.  pL  6;  M.  6  a  7,  fo.  8,  9,  pL  4;  Bishop  v.  Ladif 
MaUagite,  Cra  824 ;  18  Tin.  Abr.  69,  and  tibat,  it  would  seem,  from  the  period  of 
the  ooDvem'on.  SecuB,  by  recovery  in  replevin.  Secus  also,  by  recovery  in  detinue^ 
unless  the  i^aintiff  elects  to  abandon  his  property  in  tibe  ^ooda  by  issuing  e^uticni 
for  the  value,  instead  of  resorting  to  his  distringas  ad  dehberaodum,  in  miioh  case  it 
would  aj^iear  that  Uie  property  could  not  vest  in  the  d^endant  until  such  dedaan 
had  been  madeu 
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At  the  tiiiie  Bam  delivered  t^e  exchequer  bills  to  the  defendants,  he  was  mmSi ; 
aud  within  a  few  days  aftOTwards  he  be(»me  worse.  On  aooount  of  his  illneiB,  be 
was  absent  from  his  counting-house  three  or  f<»ir  weeks,  at  his  house  in  the  tmubej, 
at  Boehampton ;  and  he  waa  iK>t»  during  Hhaib  period,  in  town  above  three  m» 
tintil  his  subsequent  failure  in  business,  which  took  place  on  the  23rd  d  Jannsiy, 
1837.  Bum,  during  this  period,  was  unable  to  attend  to  his  business,  easfib  on 
partioular  oocasions;  but  he  oommunioKted  wilik  his  olerks  when  any  thii^  ns 
wanted.  He. was  infcmoed  (d  the  state  of  his  cash  at  his  bankers',  and  he  sigind 
cheques  and  accepted  Mils,  when  neoessaiy ;  and  letters  were  from  tame  C6ti[]  to  time 
brought  to  him  to  reaid  uid  sign ;  and  he  was  infomusd  ot  the  payments  luae  to  tiw 
defendants  on  his  account,  and  by  the  defendants  for  him.  Bum  was  in  town  apoa 
One  or  two  oocasiona  between  the  time  of  the  deliveiy  of  the  exchequer  MUs  to  the 
defendants  and  his  stopping  payment.  One  time  was  two  or  three  days  before  the 
14th  of  January ;  and  he  never  (a)  was  at  the  bankine-house  of  the  d^oDdants,  nor 
had  any  communication  whatever  with  them,  except  uat,  during  the  interval,  Bum 
desired  his  clerks  to  procure  from  the  defen<^ts  the  particulars  of  all  the  ex^eqiur 
bills  received  in  excminge  for  those  given  by  him  to  be  exchanged ;  and  the  denn- 
dants  furnished  to  the  derk  a  paper  containing  the  particulars,  as  follows : — 


8.  jeiooo 

4.  600 
2.  200 

9.  100 


£8000 
2000 
400 
900 

Xll,300 


8S50  to  8557 
2467  to  2470 
1212  and  1213 
B012  to  5090 


Two  of  those  exchequer  bills  were  recexred  in  eztduinge  for  the  two  Inlls  whiA 
belonged  to  Mr.  Abreu.  The  remainder  were  received  in  exchange  for  those  par* 
chased,  aa  aforesaid,Iwith  the  moneys  of  the  pluntiff.  The  defendants  wen  not  awm 
of  any  distinction  between  them,  ot  that  th^  dul  not  bdong  to  Bum. 

Bum  never  overdrew  his  bankers'  aooount  but  once.  That  oocumd  a  ooosidenbb 
time  before  18S7,  by  mistake,  and  was  to  the  extent  of  about  lOOL  y  and  at  tJiat  tou 
the  defendants  had  not  any  excheqaw  bills  in-  their  hands  so  purchased  by  Bom  for 
his  correspondents. 

The  daily  state  of  Bum's  account  with  the  defendants,  from  the  26th  <rf  Novambv 
till  he  Bt(qiped  paymoat  cm  the  23rd  of  January,  1837,  was  aa  follows  ^ — 

[648]  State  of  Bum's  bankers'  book,  from  the  26th  of  November  1836 ;  the  nsolt 
of  each  page  being  given. 


Drs. 
1836. 
Nov. 


Bankers. 

£  s. 
119,129  6 


d. 
8 


Dec.    2.    132,489   9  7 


7.    136,889   9  7 


16.    138,693  19  4 


Balance 


Balance 


Balance 


Crs. 

£  ad. 

118,811  1  9 
318   3  11 

^119,129  6  8 

126,861  16  9 

6,627  12  10 

£132,489  9  7 

129,027  18  9 

6,861  10  10 

£136,889  9  7 

137,072  16  5 

1,621  2  11 

£138,693  19  4 


^a)  In  what  mumer  the  generality  ci  tiiis  statement  is  to  be  qualified,  doesiM* 
distmotiy  appear. 
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Dn.  Bankers. 
1836.  £       8.  d. 
 31.    143,494  16  10 


1837. 

Jan.  9.     10,205  17  6 


2.     13,148   3  9 


18.     13,607  10  7 


9.     13,607  10  7 


[Ml] 

Jan.  20.     13,607  10  7 


Balance 


Balance 


Balance 


Balance 


Balance 


21. 


1,696  11  0 

9  411  ia  T /Balance  due  to 

3,211  19  7 1  defendante. 

4,808  10  7 


Balance  due  to\ 
defendants  / 
Paid  on  the  23d 

Overpaid  by  bankers 


Crs. 

£      a.  d. 

142,399  12  8 

1,096   3  2 

■£143,494  16  10 


3,877 
6,328 


9  2 
8  4 


X10,306  17  6 


6,079 
7,068 


17  10 
6  11 


£13,148   3  9 


10,856 
2,650 


19  10 
10  9 


£13,507 


10  7 


11,634 
1,873 


4  6 

6  1 


j&13,607  10  7 


11,910 
1,696 


19  7 
11  0 


X13,607 


10  7 


4,808  10  7 

3,211  19  7 

292    4  7 

£3,504   4  2 


Bom  oooasionally  resorted  to  the  tin  boxes  which  he  kept  at  tfae  defendants^,  and 
in  winch  he  deposited  the  securities  of  his  foreign  oorrespondents ;  and  the  defendants 
hare  sometimes  been  present,  and  general  conversation  has  passed  between  the  defen- 
dants and  Bum ;  but  the  only  conversation  that  ever  occuired  respecting  the  foreign 
teetuities,  took  plaoe  some  time  before  the  delivery  of  the  exchequer  bills  in  question, 
when,  being  then  engaged  in  looking  over  the  foreign  securities  in  some  of  the  boxes, 
md  the  defendants  or  some  them  being  present,  Bum  observed  to  one  of  the 
defenduita  iAtat  ihe  foreign  securities  were  very  troublesome,  and  that  it  was  trouble- 
some to  have  charge  of  so  many  foreign  securities.  The  foreign  securities  referred 
to  T«e  Bra^lian  bonds,  Portuguese  bonds,  I>utch  bonds,  and  the  like.  There  were 
no  f(H«gn  seouritaes  in  tiie  box  in  which  tbe  excheqner  bills  were  deposited. 

It  was  Bom's  coarse  of  business  to  make  his  bills  potable  at  the  defendants',  who 
had  been  his  banlrarB  for  many  years,  which  the  defendants  paid  at  maturity,  having 
alwa^  had  funds  of  Bum's  in  their  hands  for  that  purpose,  except  as  hereinafter 
umtaoned.  Bum  also  drew  cheques  upon  the  defendants,  as  his  bankers,  [645]  in 
the  usual  way ;  which  they  paid  according  to  the  usual  course  of  business. 

Upm  the  21at  of  Jwiuaiy,  thwe  were  bills  of  exchange  outstanding,  accepted  by 
Sun,  and  made  payable,  acetnrding  to  Ike  usual  coarse  of  business,  at  the  dmidhntr 
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banking-house,  to  amount  of  4608L  lOs.  7d.,  and  vhicth.  beoame  due  on  thatday. 
The  psraculan  ol  sneh  bflls  of  enihange  are  as  foflom : — 

FartdoulMcs  of  bills  <tf  exchange  accepted  by  Messrs.  Burn  and  Ca,  payaUe  at  tho 
defendants'  banking-house,  on  the  21st  of  Janoaiy  1837 : — 

£    s.  d. 

Acceptance.    (Barbacena)  60  days'  sight,  accepted  19tili 

November,  due  21st  of  January     .  .        372   0  0 

Da         (Fiooas)  60  days'  date,  (due  da)       .  .        348  12  S 

Da         (Terceira)  60  days'  sighl^   accepted  I9th 

November,  due  da .         .         .         .        300   0  0 

Da        (Farrobo)  90  days'  doe  da,  accepted 

26th  October        ....      2,600  0  0 

Da  (Farrobo)  90  days'  sight,  accepted  2lBfi 
October,  last  day  being  Sunday,  due  21st 
January    .  .        400  0  0 

Do        (Farrier  and  Co.)  60  days'  sight,  accepted  19(h 

November,  due  da .  .         .        787  18  4 

X4,808  10  7 

£    8.  d. 

Aeceptanoei^  at  date   .  348  12  3 

Da      at  sight  .  4,459  18  4 

£4.808  10  7 

The  said  bills  of  exchange  were  presented  for  payment  at  the  defendants',  and  mm 
paid  by  them,  in  the  usual  course  of  banking  business. 

The  b^ance  upon  Bum's  account,  on  the  morning  of  that  day,  viz.  the  21st  of 
January,  amounted  to  15961.  lis. ;  but,  by  the  payment  of  the  said  bills,  that  balance 
was  absorbed,  and  the  balance  was  turned  against  him,  and  in  favour  of  the  defendsnti^ 
to  the  unount  <XE  32111.  [6M]  198.  7d. ;  and  Bum,  upon  that  day  was,  and  still  u, 
indebted  to  the  defendants  in  the  said  sum  of  32111.  19s.  7d.  on  his  banking  acooont^ 
for  which  sum  the  defendants  insist  upon  their  right  to  hold  possesaion  of  tbe 
exchequer  bills  (tiie  value  of  which)  sou^t  to  be  recovered  by  the  plaintiff  in  thii 
action. 

The  plaintaff,  b^ore  the  commencement  of  this  actitm,  demanded  the  >ud 
exchequer  bills,  the  subject  of  this  action,  from  the  defendants,  wiUiout  paying  or 
tondering  to  them  the  said  sum  of  32111.  19s.  7d.,  and  requested  them  to  deuTer 
them  up.  The  defendants,  at  the  time  of  that  demand,  had  the  said  exchequer  bill^ 
and  did  refuse  to  deliver  them  up,  and  detained  them,  and  still  do  detain  thm, 
asserting  a  right  so  to  do  for  and  in  respect  oi  the  said  btdance  due  from  Burn ;  and 
they  then  insisted,  and  do  insist^  that  they  had  ead  have  a  Hen  on  the  said  ezchequr 
bills  for  that  balance. 

The  special  verdict  concluded  by  finding  the  several  issues  for  the  ^aintiff  or  for 
the  defendants,  in  the  usual  form,  according  as  the  court  should  detemune. 

The  errors  assigned  were  argued  on  Moaday,  the  15tfa  1843,  before  Lord 
Denman  G.  J.,  Farke  E,  AMeraon  B.,  Fatteson  J.,  Ouruey  R,  Williams  J.,  and 
CToleridge  J. 

F.  Kelly,  for  the  plaintiff^  in  error  ^with  whom  were  B.  V.  l^duuds  and  S.  MartiB). 
Many  of  m»  facts  stated  in  this  special  verdict,  will  be  fonnd  to  be  immatorial  to  w 
real  question  in  this  cause.  The  correspondence  between  Brand&o  and  Bum,  and  As 
statement  which  follows,  merely  shew,  that,  as  between  Brand&o  and  Burn,  die 
exchequer  bills  in  question  were  to  be  the  property  of  the  former.  This,  tJie  |daiiitift 
in  error  admit  The  question  is,  what  right  the  plaintiffs  in  error  acquired  m  Asm, 
as  Bum's  bankers,  having  no  notice  of  Brandfio's  interest — whether  ex-{647}<heqDer 
bills  are  not  transferable  by  delivery,  like  bank  notes,  or  bills  of  exchange  and  pro- 
missory notes,  indorsed  in  blank.  They  are  negotiable  securities,  and,  with  req>e^  to 
lien,  t£ey  are  of  the  same  nature  as  bills  and  notes.  A  buiker  has  a  lien  aixm  aU 
seeurities  d  that  description,  dwwited  by  a  customer.  Here,  the  bankers  had  a  lien 
upon  tiiese  exdiequer  InUs  to  the  extent  of  tiieir  daim  against  Bum.   Xlwy  had  t 
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ridht  to  treat  Burn  as  the  true  owner  at  the  time  he  deponted  these  faUIa.   [Sir  T. 
Wude.  It  will  not  be  disputed  tlut  exchequer  biUs  are  tzwiderable  hy  doiTexT-] 
NotwithstandiDg  this  admiBdon,  it  will  be  proper  to  cite  oases  to  shew  that  the  juog- 
mailt  of  the  oomt  of  Common  Fleas  has  proceeded  upcHi  an  entirely  emmeous  principle. 
Id  ffookey  t.  Pole  (4  K  &  Aid.  1)  the  exchequer  bills  were  deposited  with  the  bcmker, 
in  fraud,  and  in  riolalsoa,  of  the  purposes  for  which  they  had  been  intended,  to  the 
puty  who  made  tiie  deposit.    There,  as  here,  the  plaintiff  remained  owner,  as  against 
the  broker.   So,  with  res^iect  to  a  Prussian  bond,  in  Qorgier  t.  MiMlU(b).  The 
de^ndant  [648]  in  error  will  rely  upon  the  oircumstcuioe  of  no  entry  being  made  of 
thwe  exchequer  bilk  in  the  bankers'  books,  givix^  Bum  credit  for  the  unount.  In 
WooktjfT.  Pole  it  is  expnreasly  stated  in  the  ^eciu  case,  that  the  defendant  did  not 
{dace  the  exchequer  bills  to  the  credit  of  Pawsey  and  £aton,  the  brokers.  That 
drcamstance  is  exphuned  both  by  the  nature  of  extmequer  bills,  and  hy  the  course  ct 
dealing  oi  bankers.   Bilk  of  exchange  or  promissory  notes  an  entered  to  tile  credit 
of  the  eustconer  for  a  spedfio  amount ;  exchequer  bilk,  tboiufa  drawn  for  a  spedfio 
imoont^  vary  in  value  from  day  to  day.   The  circumstance  of  these  bilk  belongmg  to 
Bracdio  u  perfectly  immaterial.    If  the  bilk  had  been  feloniously  stolen,  the  property 
would  have  passed  to  the  bankers,  upon  the  customer  by  whom  they  were  depoBitea 
orerdrawing  his  account.    This  case  shews  t^t  the  bankers  had  a  right  to  hold. 
Bum  purchased  the  bilk  in  his  own  name ;  he  placed  them  in  the  bankers'  hands  as 
his  own.   The  words  which  passed  were  an  asseribioD  of  interest  on  hk  part,  * '  Exchange 
&em  for  me."    The  argument  in  the  Common  Pleas  proceeds  upon  the  ground 
tlist  it  was  incumbent  on  the  bankers  to  shew  that  specific  advances  were  made  on 
1^6  credit  of  tiieee  excheqnOT  bilk ;  and  the  court  appear  to  have  adopted  titat  view 
of  the  case.   It  cannot  now  be  dkputed  that  bankers  have  a  general  Hen  for  the 
baknce  of  tiieir  aeoonnt,  on  the  n^otiable  securities  deoosited  witit  them.   As  an 
attorney  has  a  lien  for  hk  bill  upon  all  papers  depositea  witii  him,  no  matter  for 
what  purpose  delivered,  so  has  a  bankei*.    The  transaction  here  k  tiie  same  as 
if  Bam  haid  said  to  the  bankers,  "  Will  you  hold  in  deposit  exchequer  bilk  for  me, 
and  receive  the  interest  and  place  it  to  my  account  T'   Much  was  said  in  the 
argument  below  about  the  tin  boxes  in  which  these  bilk  were  kept    It  k  not 
fonnd  that  the  bankers  had  notice  that  the  bilk  were  in  these  boxes.    It  k  the 
[6tf ]  custom  of  bankers  to  exchange  exchequer  bills  for  their  customers,  and  to  place 
the  mterest  to  their  credit    The  jury  have  found  in  effect  tiiat  Bum  said  to  the 
buikers,  when  he  handed  the  old  exchequer  bills  to  them,—"  I  wish  these  bilk  to  be 
renewKl  at  t^e  proper  time :  yon  will  receive  the  interest  and  place  it  to  my  credit^ 
and  hokl  the  renewed  Ulk  in  your  hands  for  safe  custody  until  further  orders."  This 
IB  agreeable  as  well  to  what  u  the  usual  course  of  dealiz^  with  honkers,  as  to  what  is 
UfOM  to  lAve  been  done  in  the  present  case.   In  CoUina  v.  Martin  ^1  B.  &  P.  648) 
it  was  held,  that,  if  A.  deposit  bilk  indorsed  in  blank,  with  B.,  his  bankw,  to  be 
received  when  due,  and  the  latter  ruses  money  upon  them  by  pledging  them  with 
C.  anotiier  banker,  and  afterwards  becomes  bankmp^  A.  cannot  nuuntain  trover  agunst 
C.  for  the  bilk.    In  delivering  the  judgment  of  the  courts  Eyre  C.  J.  said :  "  The 
coansel  for  the  plaintiff  admitted  that  the  bankera  might  have  sold  these  bilk ;  but  it 
was  argued  that  they  could  not  pledge  them ;  and  the  case  of  a  factor  pledging  the 

(b)  3  B.  &  C.  45,  4  D.  &  R  646.  In  Wookey  v.  Pole  it  was  held  that  exchequer 
bilk  pass  by  delivery,  because  they  are  negotiable  securities,  and  because,  Uke  bilk  of 
ezduiDffe  and  promissory  notes,  they  represent  money.  Exchequer  bUk  are  made 
negotiutle  by  t^e  48  G.  3,  o.  1,  wMch  directs  them  to  be  circulated ;  and,  in  thu 
respect,  tiiey  are  placed  npon  the  sune  footing  as  bilk  of  exchange^  which  are  ohosee 
in  acti<m  asBi^;nable  by  the  custom  of  merehaatB,  and  as  promisson'  notes,  which  are 
dieses  in  action  assignable  by  statute.  It  may  be  doubted  whether  securities  oi  a 
fluctuating  money  vtaue,  as  exchequer  bilk  are,  can  be  truly  said  to  represent  money,, 
the  great  object  of  which  k  to  present  a  permanent  standard  of  exchangeable  value. 
In  dormer  v.  MidvUle,  neither  of  these  requisites  appear  to  have  existed.  The  bonds 
of  the  King  of  Prussia  were  still  more  fluctuating  m  value  than  exchequer  bills,  and 
they  were  choses  in  action,— no  otherwise  assignable  than  as  being  so  according  to 
the  kwB  oi  a  foreign  state ;  upon  which  groiind,  without  any  custom  of  merchants  or 
statute,  they  were  held  to  be  assigname,  as  resembling  bilk  or  notes,  which  are 
aingnable  only  by  the  custom  of  merchants,  fuid  by  statute. 


Digitized  by 


Google 


1056 


BABNKTT  V^BRAKDAO 


be  "keyt  for  safe  custody.   But,  I  am  of  opinion  that  the  ri^t  of  ih»  planitift  to 
recover,  rests  on  other,  and  independent,  grounds.    It  appears,  that,  at  this  time,  tbe 
bankrupts  had  discounted  bills  for  Tavemier  to  a  large  amount,  which  iren  itSt 
unpaid ;  that  iiiey  had  also  accepted  a  bill  for  his  acoommodati(m  to  a  lai^  amoont, 
not  then  due :  and  I  think  that  a  banker  who  stands  in  this  relatdcm  to  a  cnstomet, 
has  a  lien  upon  any  securities  of  that  cust(HaOT  whieh  may,  for  any  puipoee,  he  plieed 
in  his  hands ;  and  he  has  a  right  to  retain  them  to  oonntervail  toe  Ualnlitm  oe  hu 
so  incurred  on  his  behidf,  till  those  liabilities  have  oeased."    [Lord  Denmao  C.  J. 
Some  of  the  cases  arising  out  of  Marsh's  bankruptcy  are  not  correctly  r^nrted. 
Parke  B.   The  whole  of  that  case  depmds  upon  what  is  meant  by  depoatrng  for 
[666]  safe  custody.   It  is  {HDbable,  tiuit  the  bul  would  there  be  left  for  tte  poroon 
of  being  received  when  due.   If  so,  the  lien  would  cleai^  attach.  Lord  Denmin  C.  X 
Suppose  the  btuiker  to  say,  I  receive  the  bill  for  the  ta£e  custody  only.]  There  iiio 
distinctiott  in  the  books  between  securities  paid  in,  for  tihe  purpose  of  being  receired, 
and  securities  delivered  for  safe  custody.    A  bill  may  be  sent  to  a  banker  to  obtain 
acceptance.    In  that  case,  there  is  no  money  purpose  at  allj  yet  t^e  lien  woald 
attach.    [Parke  K    In  such  a  case  I  should  say,  ^ere  was  a  Uen,  on  the  groand, 
that  it  is  part  of  the  business  of  bankers,  as  money  factors,  to  obtain  the  aoc^itauw 
of  bills  oi  exchange.]    Here,  it  is  found,  that  it  was  part  of  the  business  ct  then 
bankers  to  get  exchequer  bills  exchanged.    The  words  of  l^e  special  verdict  ar^  "ft 
is  the  custom  of  bankers,  in  their  taade,  as  such,  to  receive  t^e  interoet  opoo 
eixhange  bills  for  their  customers,  and  to  exchange  the  exchequer  billa  when  nA 
interest  is  paid."   That  implies  a  custom  to  hold  for  safe  custody.    For  some  time 
tiiey  must  bold  for  safe  custody.   When  the  bill  is  left  for  t^e  pur|>oee  ol  gettii^ 
it  accepted,  and  is  aoeepted,  the  customer  may  take  it  away;  but  if  he  kani  it 
in  the  bankers'  hands  die  lien  attaches.   The  general  lien  may  be  defeated  If 
a  particular  agreement ;  as  where  a  bill  is  deposited,  to  be  called  for  on  a  partacDhr 
day.   The  customer  mar  be  pressed  for  money,  and  draw  upon  tbe  bankers  bermd 
the  balance  in  their  hands.    As  soon  as  he  does  so,  and  the  buikers  accept  his  dnfi, 
the  lien  attaches,  unless  there  has  been  some  special  agreement.    The  lien  of  faanka 
is  analogous  to  that  of  attorneys.    Attorneys  have  a  lien  upon  the  muniments  cf  their 
clients,  which  come  into  their  hands  for  safe  custody,  whether  placed  tbere  fori 
specific  purpose  or  not.    It  will  be  necessary  to  make  a  few  obaervations  upon  & 
judgment  jnonounoed  by  the  [666!]  court  of  Common  Pleas.   It  is  there  said,  "Hk 
general  lien  of  a  banker  arises,  like  other  general  liens,  out  of  a  contract,— eithff 
express,  or  which  is  evidenced  by  the  usage  <n  the  trade, — to  which  botii  parties  tb 
banker  uid  tbe  customOT,  must  be  oonsida«d  as  haviiu'  tntencM  to  oonmm,  in  Ik 
absence  of  any  thing  to  shew  a  contraiy  intention,   ^niis  contract,  however,  \mg 
made  between  the  banker  and  the  customer  only,  cannot  bind  tiie  rights  of  edur 
parties.    It  is  competent  to  the  banker  and  his  customer,  to  agree  that  the  baobr 
shall  have  a  lien  on  all  property  on  which  the  customer  can  lawfully  give  it,  wtiA 
may  come  to  the  hands  of  the  banker ;  and  this  agreement  may  be  expressed  in  word> 
or  may  be  inferred  from  the  course  of  trade :  but  it  is  not  competent  fac  to 
agree,  expressly,  or  in  any  other  manner,  that  the  banker  shall  nave  a  lion  tm  the 
property  of  other  persons,  on  which  the  customer  had  no  authority  to  give  one.  Id 
nke  manner  as  a  carrier  may  agree  with  his  customer  that  he  shall  have  a  general  Bet 
on  all  goods  of  tbe  customer  which  come  to  his  huids,  for  any  debt  due  from  (k 
cnstomer :  but  they  cannot,     such  an  agreement^  subject  to  the  payment  of  a  deU 
doe  to  the  carrier  horn  bis  customw,  gooos  of  a  third  person  crasigned  fay  him  to  ^ 
customer  as  his  agent"   It  is  impoeriUe  l^t  any  reasmin^  can  be  more  iaUaaoo^  or 
unfounded  in  law,  than  this.    It  overturns  the  whole  doctrine  of  lien.    It  is  perfeedj 
well  established,  that  a  lien  may  be  gained  upon  bills  of  exchange  deposited  If^  s 
customer,  though  belonging  to  a  third  peroon.   But  in  the  court  below  t^e  deam 
appears  to  have  proceeded  on  the  ground  that  a  lien,  being  grounded  on  a  oaatn^ 
cannot  prevail  against  the  rights  of  third  persons,  not  parties  to  such  cootnci. 
[Alderson  K    The  Court  of  Common  Pleas  appear  to  have  mewt,  t^e  known 
of  third  persons;  and  that,  you  are  not  interested  [667]  in  disputing.]  Gmt 
reliance  was  placed  by  Etekine  J.  on  the  case  of  Vianderzee  v.  ffVIet  (3  &own,  C  C 
21).   There  an  attorney  having  deposited  seouritiee  wit^  his  bankers  as  a  pledge  far 
lOOOL,  afterwards  |n:epared  a  aoaanty  for  lOOOL  by  haad  and  deed-poll,  he  being  ft« 
indebted  to  the  bankers  in  400L  in  addition  to  lOOOL  doe  npon  his  haokiiig  aoMBBi 
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Aftar  tiMi-azeeataon  of  Che  lioiid  and  deed-poll,  be  ftiHfaer  overdrew  his  aeeounl^  and 
heewie  indebted  to  the  bcnVere  in  5411  beyond  the  lOOOL  It  was  held  by  Lord 
Thnriow,  that  the  bankers  bad  no  Ken  for  more  than  the  lOOOl.  That  was  not  a 
deposit  of  negotiaUe  securities.  [Alderson  B  Besides,  the  general  Hen  does  not 
attach  where  there  is  a  speci£o  bargain  (6)  ]  Queiroz  v.  Trueman  (3  B.  &  C.  342, 
5  DowL  &  R.  193),  which  was  also  referred  to,  is  to  the  like  effect  There  foreign 
HMrehants  consigned  "goods  to  this  country  for  sale,  only  writing  to  the  factor,  we 
expect  that  you  will  send  us  some  remittances  on  account  of  the  pnxweds  of  the  goods 
eonslgned  to  you,  though  they  be  not  yet  sold,  as  is  customary,  in  order  to  encourage 
ns  thereby  to  send  you  more  frequent  consignment"  The  agent  ^edged  l^e  goods 
for  money  advanced  to  himself :  letter  was  held  not  to  amonnt  to  an  authority 
to  pledge  the  goods.  That  was  not  a  case  of  negotiable  seouritieB  tnnsferable  w 
dehnffy.  The  ooart  thm  said,  in  efibot,  "  we  are  ot  opinion,  that  there  is  noUting  in 
this  ease  to  shew  an  intention  to  autiLoriM  the  agent  to  pledge  the  goods." 

The  decision  m  ihe  court  of  Common  Pleas  did  not  proceed  upon  the  same  point 
as  that  now  under  discossion.  The  result  to  be  drawn  from  the  special  case  may  be 
different  from  that  presented  by  the  special  verdict.  The  only  point  here  is,  whether 
Bum  could  have  recovered  the  ptmession  of  these  exchequer  bills  [668]  from  the 
defendants  without  paying  them  the  balance  of  his  account  The  case  might  be 
discnssed  as  if  Bum  was  now  suin^  the  defendants.  The  plaintiff  and  Bum  are 
identified.  If  it  should  be  determined  that  bankers  have  no  lien,  it  would  not 
tmly  unsettle  the  law,  but  would  introduce  the  greatest  uncertainty  into  the  most 
important  commercial  transactions. 

W.  H.  Watson  (with  whtnn  was  Montague  Smith),  for  the  defendant  in  error. 
The  genera]  property  in  those  exchequer  bills  was  in  Bruidao.  It  is  not  disputed*  that 
uchequer  bills  pass  by  delivery ;  neither  will  it  be  contended  that  Bum  might  not 
have  pledged  the  bills  in  question.  This  relieves  the  case  from  the  necessity  of  oon- 
ndering  two  authorities  which  have  been  cited,  ^ v.  PooU  and  CoUins  v.  Mariin  ; 
in  both  which  cases  the  property  was  pledged  for  a  valuable  consideration.  It  is  not 
denied  that  if  Bum  had  deposited  the  exchequer  bills  in  question  with  his  bankers 
for  a  specific  advance,  Uie  lien  would  have  attached.  [Patteson  J.  Or  for  a  general 
sdruice.]  But  it  does  not  appear  that  any  money  was  so  advanced.  The  omy  lien 
known  to  the  common  law  was  a  particular  lien  for  the  value  of  the  work  (a)>  done 
opoo  an  article  belonging  to  the  employw:  all  other  liens  arise  out  of  contracts 
other  expressed,  or  impued  from  some  custom  of  trade.  The  existence  of  such 
cQBtoms  is  a  ground  for  presuming  that  parties  in  the  partacular  trade,  oonteacting  in 
the  place  where  such  customs  prevail,  meant  [6691  to  adopt  them  as  part  of  their 
ooDtract  To  entitle  a  party  to  the  benefit  of  such  an  agreement^  l^e  fact  of  tite 
agreement  must  be  stated  on  the  plea,  and,  if  traversed,  be  found  by  tiie  verdict 
Here,  there  is  no  finding  of  any  general  custom  of  the  city  of  London,  with  regard  to 
the  deposit  of  securities.  In  Hushforth  v.  Hadfield  (a)',  it  was  said  by  Le  Blanc  J. 
tiiat  "all  t^ese  general  liens  infringe  upon  the  system  of  the  bankmpt  laws,  the 
object  of  which  is  to  distribute  the  debtor's  estate  proportionably  amongst  all  the 
creditors,  and  they  ought  not  to  be  encouraged.  But  I  do  not  mean  to  say,  that  a 
usage  in  trade  may  not  be  so  generally  and  well  rateblished  as  to  induce  a  jury  to 
beheve  that  the  pariaee  aeted  upon  it  in  their  particular  aereement"  (6  £a8t,  628). 
So  with  TOBpect  to  the  lien  of  a  wharfinger,  Bcidamets  v.  C&Uiaaon  (e),  and  the  lien  of 


(b)  And  see  post,  658  (a). 


The  right  to  redenuuid  the  thing  bailed,  and  the  right  to  recover  paymmt  for 
the  work  done  upon  it,  being  contomptHraneoos,  the  conductor  opens  faciendi, — the 
employer  of  the  artisan — has  no  right  to  redemand  possession  from  the  locator  operis 
witkout  paying  or  tendering  the  amount  due  for  the  work.  This  appears  to  be  the 
retd  character  of  that  which,  for  the  sake  of  brevity,  is  called  a  lien  at  common  law ; 
and,  therefore,  where  there  is  a  specific  agreement  fixing  the  time  of  payment  to  a 
porticuhhr  period,  the  lien  does  not  attach.  See  Norris  v.  ^^Uama,  1  Cra  &  M.  842. 
(a)«  6  East,  519,  3  Smith,  634,  7  East,  224,  3  Smith,  221. 

(c)  7  B.  &  C.  212,  1  Mann.  &  Ryl.  56.  In  that  case  Naylor  v.  Mangles,  1  Esp. 
N.  P.  C.  109,  was  cited,  where  a  lien  for  a  general  balance  being  set  up  by  a  wharfinger, 
Lord  Kenyon  is  reported  to  have  asad  at  nisi  prius,  "  A  lien  from  usa^  is  matter  tA 
evidence.   The  usage  in  the  present  case  has  been  so  often  proved  that  it  must  be 
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an  insurance  broker  (d).  Lord  Kenyon,  indeed,  aaye,  in  Davis  v.  Bowser,  that  goMnl 
liens  in  certain  trades  are  part  of  the  general  law  of  the  land.  But,  however  goonl 
the  usage  may  be  in  a  particulw  trade,  the  fact  of  the  contract  arising  out  of  noA 
^enwal  usage  must  be  pleaded  and  found.  This  was  conceded  by  the  other  ride,  and  it 
IS  a  ooncession  from  which  the  court  will  not  readily  allow  them  to  recede,  hi 
Heufison  v.  Gvthrie  (2  New  Gases,  755 ;  3  Scott,  298  ;  2  Hodges,  51),  the  genenl  tin 
contended  for  by  [660]  the  defendant  was  not  allowed,  because  nc^  pn^tra-ly  atA  np 
by  a  special  plea.  [Patteson  J.  You  say  that  there  is  no  such  thing  as  a  geoenl 
lien  at  common  law.]  Certainly.  [Parke  B.  Where  the  custom  is  set  out  upon  the 
record,  the  court  can  see  the  extent  of  the  custom, — ^whe^er  it  extends  to  lU 
negotiable  securities  for  whatever  purpose  deposited,  or  whether  it  is  hmited  to 
deposits  made  with  the  banker  in  the  course  of  business.    Alderson  E   Yoa  an 

fiving  the  go  by  to  the  question.]  On  the  other  side  it  is  assumed,  that  tiie  exchequer 
ills  were  deposited  with  the  bankers  for  safe  custody.  [Aldwson  B.  Suj^ioaa  the 
exchequer  bills  to  have  been  delivered  to  the  bankers  for  the  purpose  of  reeavii^ 
the  interest^  exchfui^ng  the  bills,  and  then  depositing  them  in  the  box.]  It  is  ao 
found.  [Aldersoo  B.  Not  precisely.]  It  is  so  in  effect  [Alderson  B.  Tht 
difficulty  (urises  upon  the  unoeiiainty  of  the  finding.]  The  correspondence  set  oat  ii 
the  special  case  is  shut  out  of  tiie  special  verdict  [Lord  Denman  G.  J.  The  case  had 
better  be  argued  on  the  assumption  that  the  custom  is  set  out]  Taking  the  facta  ai 
argued  upon  by  Mr.  Kelly,  it  is  obvious,  from  the  special  verdict,  that  me  exchequer 
bills  in  question  were  given  to  the  buikers  for  a  special  and  limited  parpose,— the 
new  ones  to  be  delivered  to  Bum  to  be  locked  up  in  the  box  when  that  spedd 

Surpose  should  have  been  accomplished.  [Parke  B.  I  think  a  banker  has  a  geoenl 
en  at  common  law.]  It  is  submitted  that  lien  extends  only  to  secoritiei 
^aced  in  the  banking  acount,  or  deposited  for  the  purpose  of  lien,  and  not  to 
securities  or  goods  putced  for  safe  custody.  It  is  admitted,  that  if  the  key  had 
been  placed  in  the  hands  of  the  bankers,  it  would  have  been  a  bnaa  d 
ixwt  oa  the  part  of  Bom.  Why  more  so  than  if  he  had  placed  Hie  seonritiBi 
in  their  hands  for  a  specific  purpose  I  No  lien  is  acquired  on  the  depont  of  a 
[661]  b<md  with  a  banker,  because  the  possesrion  of  the  bond  does  not  enaUe  Aa 
party  to  obtain  payment  So,  upon  exchequer  bills  deposited  for  a  specific  porpoaa 
There  is  no  evidence  that  these  exchequer  bills  were  not  entered  in  Bum's  paaft-book 
In  Davis  v.  Botosher  a  mere  question  of  fact  was  raised.  There  the  bill  was  pud  in 
upon  the  general  account  BoUand  v.  Bygrave  ia  a  decision  favourable  to  the  plsiDtiC 
There,  the  bankers  were  in  the  habit  of  discounting  bills  for  Tavemier,  and  Umt 
received  the  bill  in  question  for  that  purpose ;  a  circumstance  which  Abbott  C.  J- 
must  be  taken  to  have  considered  material,  from  the  circumstance  of  his  admittii^ 
evidence  to  prove  it  There  the  evidence  excluded  the  hill  being  placed  with  tlte 
banker  for  safe  custody.  Here,  tbey  were  so  placed,  and  it  was  a  mere  aoNdent  that 
they  were  not  received  back.  [Alderson  B.  It  would  be  more  pkuuible  to  say,  dot 
the  lien  was  confined  to  the  old  hills,  on  which  tiie  bankers  had  aomething  to  da 
It  is  not  shewn  that  there  is  any  lien,  by  custom,  upon  e»:hequer  bills  1^  to  he 
exchanged.]  It  is  customary  for  bankers  to  reoeive  into  their  custody  boxee  of  plate, 
but  it  is  not  contended  that  any  lien  attaches  upon  the  plate  so  deposited.  Bum  wodd 
have  been  liable  to  be  transported,  if  he  had  made  the  deposit  in  the  manner  which 
the  argument  on  the  other  side  supposes  it  to  have  been  made.  It  cannot  be  Mesmned, 
that  the  bankers  were  ignorant  of  this  course  of  trade.  In  Vanderzee  v.  ffulis,  it  «ai 
immaterial  to  consider  the  general  question,  it  being  admitted  that  no  lien  at^aehtf 
on  bonds.  The  difficulty  in  arguing  the  case  is  really  this,  that  the  jury  attempted 
to  establish  a  lien  through  the  negligence  of  Bum.  The  general  property  being  coo- 
f easedly  in  the  phuntiff,  it  lay  upon  the  defendants  to  cut  down  the  ririits  ariai^tlun' 
from  by  a  dearlien  existing  in  some  other  person.  [Patteson  J.  The  bankers  [66S]1>*' 
some^ing  more  to  do  liian  merely  to  exchange  the  exchequer  Inlla,  inasmodi  as  they  van 
to  receive  the  interest,  and  carry  the  amount  to  Bum's  account  Paike  B.  Su^ioae 
a  bill  of  exchange  placed  in  the  hands  oi  a  banker  for  the  purpose  iji  receirii^  As 

considered  as  a  settled  point,  that  wharfingers  had  t^e  lien  contended  fw." 
appears  to  explain  what  is  to  be  understood  by  the  exjuression,  *'  the  genenl  law  of 
the  land,"  in  Davis  v.  Bornher^  supra,  651. 

{d)  Hewiaon  v.  GvikrU,  2  New  Cases,  755,  3  Scott^  298. 
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amoant  from  the  drawee,  and  buyii^  a  foreign  bill  of  exchange,  which  the  banker  is 
to  kaep  till  odled  for,  will  not  the  hoiucer  have  a  lien  upon  die  foreign  bill  so  parchaaed  t  ] 
It  is  sulnnitted,  that  thwe  would  be  no  lien  in  the  case  sapposed.  [Parke  You 
would  confine  the  lien  to  bills  of  exchange  entered  short]  We  do  not  say  that  they 
must  be  entered  short,  but  that  they  must  have  been  paid  in  on  the  banking  account. 
Otherwise,  there  is  no  reason  why  the  plate  left  with  a  banker  should  not  be  held  by 
him  as  a  Uan.  In  Kei/  v.  Flint  (8  Taunt.  21,  1  J.  B.  Moore,  451),  the  bill  was  sent  to 
the  defendant  for  the  purpose  of  being  discounted.  This  the  defendant  refused  to 
do,  but  he  advanced  1561.,  and  promised  to  make  further  advances,  which  he  failed 
to  da  It  was  held,  that  the  defendant  was  not  entided  to  hdd  the  bill  as  against 
the  assignees  of  the  deporator  of  the  bill,  it  not  being  a  case  of  mutual  credit  under 
the  faaiurupt  acts.  [Parke  R  There  the  bill  was  sent  for  a  specific  purpose.]  Here, 
Uie  general  right  oi  property  in  the  plaintiff  must  pre^I,  it  not  being  found  that 
tiie  exchequer  biUs  were  deposited  in  ajiy  way  by  which  a  general  Hen  could  be 
ereatod(i). 

Martin  now  replied  instead  of  Kelly  (under  a  protest  on  the  part  of  the  opposite 
oounsel)  for  the  defendant  in  error.  A  general  hen  is  as  well  known  to  the  law  as 
any  other  common  law  right,  and  does  not  require,  and  is  not  con-[6633-trolled  by, 
the  finding  of  the  jury  in  the  particular  case.  It  is,  as  Lord  Kenyon  says,  "  part  of 
the  general  law  of  the  land."  In  so  declaring  the  law  that  learned  judge  did  not  want 
authorities.  In  ^>ears  v.  Hartly  (3  Esp.  N.  P.  C.  81),  it  was  contended,  that  a  whar- 
finger had  no  general  lien.  But  Lord  Eldon  G.  J.,  referring  to  the  case  of  Naylor  v. 
Man^  (supra,  659  (e)),  said,  "  this  point  has  been  ruled  by  Lord  Kenyon,  that  a 
whiu^nger  has  a  lien  for  the  balance  of  a  general  account,  and,  considered  as  a  point 
completely  at  rest,  I  shall  therefore  hold  it  as  the  settled  law  on  the  subject,  th^  he 
haa  such  a  lien  as  is  claimed  in  the  present  case."  The  oases  of  bankers,  attorneys, 
and  wharfingers  are  known  cases  of  generd  liens  by  the  common  law.  In  Bottaad 
V.  Bygrave,  Abbott  C.  J.  required  no  evidence  to  be  given  of  the  general  lien  of  a 
banker  upon  all  negotiable  securities  in  his  hands.  Such  evidence  is  never  taken. 
If  the  general  lien  of  bankers  were  a  question  of  fact,  and  that  fact  was  not  sufficiently 
found  by  the  present  verdict,  the  court  would  award  a  venire  de  novo ;  but  this  being 
matter  of  law,  such  a  course  is  unnecessary.  [Parke  R  Lord  Mansfield  refers  to 
two  cases  in  Chancery  (c),  in  which  the  general  lien  of  a  factor  (cQ  was  treated  as 
[664]  matter  of  lav.]  It  is  the  same  thing,  as  if  at  the  commencement  of  the  deaUmgs 
between  the  parties,  Bum  had  said,  "  All  money  securities  coming  into  your  possession 
as  bankers  shall  remain  in  your  custody,  whenever  you  are  under  advance  for  me." 
The  right  contended  for,  is  a  ri^ht  to  hold  and  not  a  right  to  sell.  These  {nw^ediiwi 
will  carry  costs  against  the  phuntsffs  in  error,  unless  they  succeed  in  reversing  we 
judgment.  [Alderson  R  It  appears  to  me  that  the  exchequer  bills  were  delivered 
to  iwe  bankers  to  receive  the  interest  due  uptm  them.]  A  general  lien  is  for  the 
purpose  of  avoiding  the  necessity  of  a  particular  bargain  on  each  occasion.  Suppose 
a  bill  of  exchange  to  be  deposited  with  a  banker  for  the  purpose  of  being  paid  or 
renewed,  or  a  country  bank  note  sent  up  to  be  converted  into  cash  ;  would  not  the 
bankers'  lien  attach  upon  the  renewed  bill,  or  upon  the  proceeds  of  the  country  pi^)erf 

Cor.  adv.  vult 

{b)  In  Marzetti  v.  WHliams,  1  B.  &  Ad.  427,  it  is  observed  by  Patteson  J.  "  The 
relation  in  which  the  parties  stood  to  each  otiier,  viz.  that  of  linker  and  customer, 
was  created  by  tiieir  own  contract,  and  not      the  formal  operation  of  law." 

(c)  In  coiuts  of  equity,  where  the  necessity  of  accurately  distinguishing  between 
questions  of  law  and  questions  of  fact  occurs  less  fa^uentty  than  in  couits  of  common 
law,  the  propriety  of  abstaining  from  applying  such  terms  as  "  the  general  law  of  tiie 
land"  to  thi^  which  is,  in  strictiiess,  merely  the  subject  of  a  contaract — the  tenns  of 
which  are  evidenced  by  a  long  established  usi^  which  the  parties  to  the  contract  are 
{H^umed  to  have  had  in  view,  and,  b^  not  dissenting  from,  to  have  adopted, — does 
not  always  force  itself  upon  the  attention  of  the  speaker. 

{d)  In  ColXws  V.  Martin,  1  R  &  P.  648,  Eyre  C.  J.  says,  "In  strict  law,  and  with 
respect  to  third  persons,  bankers  do  not  at  all  resemble  factors." 

In  Chapman  v.  DerbSi  2  Vem.  117,  even  a  factor  was  not  allowed  by  tiie  Lords 
Commissioners  of  the  Great  Se^  (Mr.  Sent  Maynard,  Mr.  Keck  aivx  Mr.  Seijt, 
Bawliuson)  to  set  up  a  general  lien  against  the  administrator  of  his  debtor. 
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Lord  Denman  C.  J.  now  delivered  the  judgment  of  the  court  of  Exchequer 

Chamber. 

There  are  two  questions  in  this  case  for  the  determination  of  the  court — one  of 
form,  tiie  other  ai.  substance.  The  firsts  which  is  one  of  form,  and  was  not  the  sabject 
of  discussion  in  the  court  of  Common  Pleas,  is,  whether  die  court  ought  to  take  ootiee 
of  the  general  lien  which  bankers  have  on  the  securities  of  their  customers ;  or  it 
ou^t  to  have  been  avrared,  as  a  matter  of  &ct^  in  the  special  plea,  and  found  by  the 
jury,  that  the  bankers  have  such  lien. 

That  such  a  general  lien  exists  was  not  disputed ;  but  it  was  insisted,  on  the  put 
of  the  defendant  in  error,  that  the  foundation  of  this  lien  is  usage,  from  which  a 
contract  may  be  implied  between  the  banker  and  the  customer  that  the  securitiM 
belonging  to  the  latter  shall  [6661  be  pledged  to  the  former  for  the  balance  doe  to 
him  ;  ana,  being  matter  of  implied  contract,  it  should  have  been  pleaded. 

On  the  other  hand,  the  learned  counsel  for  the  plaintiff  contended  that  this  lien 
existed  by  the  general  custom  of  trade,  constituting  the  law-merchant,  and  need  not 
be  pleaded,  for  the  court  takes  notice  of  that  which  constitutes  the  law^nercluQt 
And  we  agree  in  this  view  of  the  case.  The  law-merchant  forms  a  branch  of  the  law 
of  England ;  and  those  customs  which  have  been  universally  and  notorioiuly  preralot 
amongst  merchants,  and  have  been  found  by  experience  to  be  of  public  use,  have  been 
adopted  as  a  part  of  it,  upon  a  principle  of  convenience,  and  for  the  benefit  of  trsde 
and  commerce ;  and,  when  so  adopted,  it  is  unnecessary  to  plead  and  prove  tbrao. 
They  are  binding  on  all  without  proof.  Accordingly  we  find  that  usages  affectiog 
bills  of  exchange  and  bills  of  lading  are  taken  notice  of  judicially. 

In  the  case  of  a  factor,  the  right  to  a  general  lien  at  first  appears  to  have  been 
made  the  subject  of  proof  in  the  cause ;  as  in  Knizer  v.  Wikax^  cited  in  1  Burr.  494, 
and  reported  (as  Kntger  v.  fFiicox^  in  Ambler,  252 ;  in  a  further  stage  of  which  ca■^ 
I«oid  Hardwicke,  in  order  to  Bataaty  himself,  consulted  the  four  merchants,  who  bad 
given  evidence,  in  open  court)  (a  course  which  would  not  have  been  proper  if  it  had 
been  a  mere  question  of  fact) ;  and  he  decreed  in  favour  of  a  general  lien  (a). 

Afterwards,  in  the  cases  of  Onen  v.  Farmer  (4  Burr.  2218),  and  Drmkmter  v. 
Goodwin  (Cowp.  265),  Lord  Muisfield  considers  the  right  as  fully  established ;  sod 
certainly,  in  modem  practice,  it  is  treated  as  a  matter  of  settled  law ;  and  no  ^roal  is 
ever  required,  that  such  general  lien  exists,  as  a  [666]  matter  of  fact.  The  lien  of 
]}{Ui][er8, — who  are  a  species  of  factors  in  pecuniary  transactions, — stands  on  the  same 
footing;  and  Lord  Eenyon,  in  Davis  v.  Bomhei;  who  had  laid  down  the  same  law 
before,  in  Jourdaine  v.  Lefevre  ( 1  Esp.  N.  P.  C.  66),  declares  that  he  is  clearly  of  opinion, 
that,  by  the  general  law  of  the  land  (b),  a  banker  has  a  general  lien  upon  all  the 
securities  in  Us  hands  belonging  to  any  particular  person,  for  his  ^neral  baUnca 
This  right  was  acknowledged,  without  any  evidence  in  support  of  it,  in  BclUuui  v. 
Bygnm ;  and  it  may  be  said,  with  equal  turath  of  bankers  as  of  factors,  tiiat  the 
general  understanding  of  t^e  iffofesraon,  it  is  never  deemed  necessary  to  give  evidence 
of  usage  in  order  to  support  the  claim ;  and  it  would  be  productive  of  great  expenn 
and  inconvenience  if  such  a  course  were  adopted.  We  are  therefore  of  opinion  thst 
the  right  to  a  general  lien  in  the  case  of  a  banker  need  not  be  pleaded,  and  that  we 
are  judicially  bound  to  take  notice  of  it 

The  second  question  is,  whether  the  defendants  were  entitled  to  a  lien  for  their 
general  balance,  on  the  exchequer  bills,  the  subject  of  this  action. 

The  right  of  bankers  does  not  extend  to  all  securities  which  may  happen  to  be  in 
their  han(u  for  any  piupose,  but  to  such  only  as  come  to  their  possession  as  bankers, 
in  the  way  of  their  business :  upon  those  they  have  a  general  lien,  "  unless  there  b^' 
in  the  language  of  Lord  Kenyon,  "  evidence  to  shew  that  the  banker  receifed  any 
puticular  security  irnder  special  circumstances  which  would  take  it  out  of  the  oonimoo 
rule."   A  lease,  thcnrefwe,  which  was  accidentBlly  left  vrit^  a  banker  altn'  he  had 

(a)  In  Kruger  v.  WUcoai,  Amb.  242,  the  factor  was  held  to  have  a  lien  upon  goodi 
consigned  to  him  for  sale,  to  cover  the  general  balance  of  his  account.  There,  Loid 
Hardwicke  says,  "  All  the  four  merchants,  both  in  their  examinations  in  the  cause,  and 
now  in  court,  agree,"  &c.    Et  vide  infra,  663  (c). 
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refused  to  advance  money  upon  it,  has  been  held  not  to  be  subject  to  any  lien ;  Lucas 
V.  Dorrien  (7  Taunt  278 ;  1  J.  R  Moore,  29).  If  it  be  a  security  for  money  within 
the  meaning  of  the  rule,  [667]  it  is  not  in  the  bankers'  possession  in  the  way  of  his 
business ;  and  instances  may  be  put  of  a  special  agreement  to  deal  with  the  securities 
in  a  manner  inconsistent  with  the  claim  of  lien,  which  would  bring  them  within  the 
exception  stated  by  Lord  Kenyon. 

We  have,  therefore  to  decue  whether  the  exchequer  bills,  the  subject  of  tJiis  action, 
were  liable  to  a  general  lien,  within  the  terms  of  the  above  rule. 

That  they  were  securities  which  passed  by  delivery  to  the  bonft  fide  holder  for 
v^ue,  according  to  the  opinion  of  the  majority  of  the  judges,  in  Wookey  v.  Pde  (4  R 
&  Aid.  1),  was  agreed  :  it  was  also  conceded,  that,  if  there  had  been  an  express  pledge 
of  the  bills  by  Bum  to  the  bankers,  bonft  fide,  and  for  value,  the  title  to  them  would 
have  passed.  But  it  was  contended  that,  under  the  circumstances  of  this  case,  there 
was  no  genend  lien,  and  that  no  title  did  pass. 

The  court  of  Common  Pleas  appear  to  nave  decided  this  case  ou  the  ground  that  a 
general  lien  of  the  banker  was  to  be  treated  as  arising  out  of  an  implied  contract, 
which  being  between  the  bankers  and  their  customers  only,  could  not  affect  the 
prt^rty  of  third  persons;  and  that  it  was  not  competent  for  the  banker  and  customer 
to  agree  enressly,  or  in  any  other  manner,  that  the  banker  should  have  a  lien  on  the 
property  of  other  persouB,  on  which  the  customer  had  no  authority  to  give  one  (p\ 
But  this  position,  which  is  undoubtedly  true  with  respect  to  goods,  the  title  to  which 
does  not  depend  upon  the  possession  only  (subject  to  such  exceptions  as  have  heea 
created  by  the  factor's  acts),  is  not,  in  our  opinion,  true  with  respect  to  negotiable 
securities,  the  title  to  which  is  transferred  by  delivery  [668]  to  a  bonft  fide  holder  for 
value.  These  securities  are  to  be  deemed,  with  respect  to  such  holders,  and  to  the 
extent  of  the  rights  acquired  by  them  by  the  transfer,  as  the  property  of  tbe  person 
transferring,  whether  the  transfer  be  express  or  implied ;  uid  the  bon&  fide  holder 
acquires  a  title  which  did  not  belong  to  the  person  who  gave  it  to  him.  The  same 
rule  which  prevails  as  to  bills  or  notes  payable  to  bearer,  placed  in  the  hands  of  a 
hanker  to  he  received,  would  apply  to  exchequer  bills  transferable  to  bearer :  in  both, 
if  the  banker  is  a  creditor  on  a  general  balanoe,  and  bonft  fide  receives  them  as  the 
property  of  the  customer,  he  is  entitled  to  a  lien.  In  this  case,  the  plaintiffs  in  error 
must  be  assumed  to  have  acted  bon&  fide ;  and  it  has  been  expressly  found  that  they 
made  the  pajnment  in  the  due  course  of  their  business,  after  the  receipt  of  the  bills, 
and  that  they  were  not  aware  that  these  bills  did  not  belong  to  Burn.  We  therefore 
think  that  these  bills  must  be  treat^,  with  respect  to  tiie  defendant  in  error,  as  if 
they  were  Bum's  own  property ;  ukt  that  the  judgment  cannot  therefore  be  sustained 
upon  this  ground. 

On  the  argument  before  us,  the  endeavour  was  to  support  the  judgment  on  another 
ground,  which  was  argued  in  the  court  of  Common  Pleas,  but  on  which  that  court 
thought  it  was  unnecessary  to  decide.  That  ground  was,  that,  if  the  exchequer  bills 
had  been  the  property  of  Bum,  the  j^ntiffs  in  error  would  not  have  had  a  lien  under 
the  ciroumstanees  stated  in  the  special  verdict   But  we  are  of  opinion  that  they  would. 

These  bills  were  received  in  lieu  of  certain  other  exchequer  hills,  which,  after  the 
public  advertisement  for  the  payment  of  interest  on  such  instraments,  were  given  by 
Bum  to  the  bankers  to  be  exchanged  by  them  for  others  at  the  Exchequer  Bill  Office, 
receiving  the  interest ;  and  that  interest  was  credited  to  Burn's  account  The  orimnal 
hills  were  taken  by  Burn  from  boxes  left  [669]  in  the  custody  of  the  bankers,  of  which 
he  kept  the  key,  and  were  delivered  by  him  to  the  plaintiffs  in  error  to  be  so  exchanged. 
It  is  found  by  the  special  verdict  that  it  is  the  custom  of  bankers,  in  the  course  of 
their  trade  as  such,  to  receive  interest  on  exchequer  bills,  and  to  exchange  them.  The 
delivery  of  the  original  bills,  and  the  receipt  of  the  substituted  bills,  were  therefore 
both  in  the  course  of  their  business  as  bankers  (a) ;  and  they  would  have  a  lien  on  each 

(()  Qutere,  whether  this  objection  to  the  judgment  of  the  court  below  is  not,  that 
its  language  is  not  sufficiently  guarded — that  what  is  true  generally  may  be  supposed 
to  be  represented  as  being  true  universally. 

(a)  Plato  left  at  a  banker's  for  safe  custody,  is  received  bv  him  as  hanker,  but  not 
in  the  course  of  his  business  as  banker.  The  allegation  in  the  third  plea  is,  that  the 
defendants  below  received  the  exchequer  bills  as  bankers,  not  in  the  course  of  their 
business  as  hanken.   When  tiie  terms  of  a  propoeition  are  varied,  unless  the  terms 
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set  for  the  general  balance  due  to  them  as  bankers,  within  the  t«rms  of  the  rule  abore 
laid  down,  unless  t^ere  were  some  speciid  circumstances  vhich  would  take  this  em 
oat  of  its  operation.  It  appears  to  us  that  there  are  no  such  circumBtances.  It  wm 
{xmtended  tiiat  Hke  bills  must  be  treated  as  if  they  hod  been  brought  fnmi  Bum's  on 
counting-house  when  they  were  taken  from  the  Doxes ;  and  that  they  were  deli  mod 
for  a  specific  and  limited  purpose ;  and  it  may  be  conceded  that  the  first  of  Uiese 
propositions  is  true,  and  the  second  also  in  one  sense,  but  not  in  such  a  sense  aa  wooM 
exclude  a  lien.  The  bills  were  delivered  for  a  special  purpose,  but  that  purpose  w» 
the  performance  of  a  duty  as  bankers  (6)' ;  for  which  indeed  they  would  have  been 
entitled  to  commisBion,  if  the  course  of  business  with  ^670]  London  bankers  admitted 
of  such  a  mode  of  remuneration.  The  exchequer  bills  received  in  exchange  were 
equally  in  the  bankers'  possession  in  the  course  of  business  (a),  whether  th^V  were 
intenaed  to  remain  in  their  custody  until  it  should  suit  the  convenience  of  Bum  to 
call  for  them  (which  was  the  fact  in  this  case),  or  until  he  should  choose  to  sell 
them  or  have  tiiem  a^un  exchanged,  which  is  the  more  usual  mode  in  which  excheqoer 
bills  axe  deposited,  if  Bum  had  i^aced  a  bill  of  exchange,  payable  to  bearN*,  or 
endorsed  in  blank,  in  the  hands  of  the  buikers  to  be  received,  or  had  given  them  a 
bill  widi  directions  not  to  receive  it  in  caeh,  but  procure  it  to  be  renewed,  and 
hold  the  renewed  bill  until  called  for,  and  he  had  overdrawn  his  account  whibt 
either  the  original  or  renewed  bill  was  in  their  hands,  no  doubt  could  be  entertained 
that  the  bankers  would  have  had  a  lien ;  and  this  case  is,  in  substance,  the  same : 
in  both,  the  securities  are  in  the  bankers'  hands  in  the  usual  course  of  their  business  {bf. 
If,  indeed,  there  had  been  an  agreement,  express  or  implied,  inconsistent  with  a  right 
of  lien, — as,  to  return  them  absolutely  at  all  events  to  the  depositor,  at  a  certain  tinw, 
the  case  would  have  been  different. 

We  are,  therefore,  of  ofunion  that  the  ju^;meut  of  the  court  of  Common  Pleai 
must  be  reversed,  and  the  verdict  entered  forue  plaintiff  bdow  on  the  flnt  imaa,  aod 
for  t^e  defendants  below  on  t^e  second  and  third  (e)  issuee. 

Judgment  aooordingly  {d) 

End  of  Trinity  Vacation. 


are  absolutely  and  unmistakeably  convertible,  there  may  be  some  difficulty  in  ai 
taining  whether  the  proposition  which  has  been  really  under  consideration,  u  or  is  not 
substantially  the  same  with  that  which  was  originally  propounded. 

(by  The  finding  is,  "  that  it  is  the  custom  of  bankers  to  receive  the  interest  opon 
exchequer  bills  for  their  customers,  and  to  exchange  the  exchequer  bills  when  rod 
interest  is  paid."  If  it  were  the  duty  of  bankers  to  receive  the  interest  and  exchange 
the  bills,  it  is  difficult  to  understand  tiiat  they  would  not  be  entttied,  direotif  or 
indirectly,  to  some  remuneration  for  the  performance  of  that  service. 

(a)  vide  infra,  note  (a). 

(by  It  is  not  fbund,  in  terms,  that  these  exchequer  bills  were  in  the  banken'  hsndi 
in  the  usual  course  of  their  business ;  nor  would  such  a  finding  have  been  wanranted 
by  the  issue  taken  on  the  third  plea. 

(c)  No  opinion  was  expressed  by  the  court  of  error  as  to  the  sufficienciy  of  tin 
third  plea.    That,  however,  would  have  been  merely  a  question  of  costs. 

(d)  The  law-merchant  is  the  general  law  by  which  all  civi-{671]-lised  states  r^ulate 
their  commercial  dealings.  This  rule  is  controlled  and  overridden  in  particular  oouDtriet 
by  municipal  laws  and  local  usages ;  and  the  law-merchant,  so  modified,  is  sometinM 
called  the  law-merchant  of  the  particular  country.  But  the  matters,  in  additicna  tocr 
in  derogation  from  the  genenu  law-merchant,  which  obtain  in  a  particular  state  or 
jHTOvince,  obviously  derive  their  force,  not  from  the  general  law-merchant^  but  fioa 
the  particular  municipal  law  or  usage  by  which  the  general  law  is  controlled.  Thai, 
by  tne  law-merchant^  the  drawee  of  a  bill  of  exchange,  by  intimating  to  the  hoUff 
01  that  bill  his  intention  to  pay  it  when  due,  becomes,  and  subjects  himself  to  tiw 
liabilities  of,  an  acceptor  of  that  bill.  By  the  statute  1  &  2  6.  4,  c.  78,  a.  2,  then 
can  be  no  acceptance  of  an  inland  bill  of  exchange  except  by  writing  on  the  bill  itseH 
Though  it  may  now  be  said,  in  a  loose  sense,  that  by  the  English  law-merchant,  the 
acceptance  of  an  inland  bill  of  exchange  is  void  unless  made  upon  the  face  of  the  bill, 
no  one  will  contend  that  the  exemption  from  liability  of  a  drawee,  in  respect  * 
verbal  acceptance,  is  part  of  the  law-merchant,  in  the  ordiuary  sense  —of  derinng  its 
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[6^1  Cases  Abgubd  and  Dstkriunsd  in  the  Goubt  of  Common  Pleas,  in 

SflOHAXLHAS  TXBH,  IN  THE  SiVENTH  YeAB  OF  THE  REION  OF  VlOTORIA. 

The  judges  who  usually  sat  ia  banco  during  tiiis  term  were,  Tindal  C.  J.,  Colt- 
man  J.,  Ers^ne  J.,  Maule  J. 

DODD  AND  Davdeb  V.  ACKLOM.    Nor.  9,  1843. 

[&  C.  7  Soott,  N.  R.  415 ;  13  L.  J.  C.  P.  11 ;  7  Jur.  1017.  Discussed,  FumivaU  v. 
Grove,  1860,  8  0.  R  (N.  S.)  512.  Approved,  Phend  v.  Pcmpkwdl,  1862,  13  C.  B. 
(N.  S.)340.]  \  / 

A.  and  B.  demised  a  house,  br  lease  in  writinj^  to  C,  at  a  rent  payable  quarterly. 
The  key  was  delivered  to  C.'s  wife.  C.  entered  into  possession ;  but  before  the 
first  quarter's  rent  became  due  (there  having  been  some  dispute  as  to  arrears  of  rent 
and  taxes),  C.'s  wife  delivered  the  key  back  to  A.,  who  accepted  it.  B.,  after 
signing  the  lease,  had  never  interfered. — Held,  that  the  delivering  back  of  the  key 
by  the  tenant,  anirao  sursum  reddendi,  and  the  acceptance  thereof  by  the  landlords, 
amounted  to  a  surrender  of  the  term  by  act  and  operation  of  law,  within  the  statute 
of  frauds.  Held,  also,  that  the  juiy  were,  upon  the  facts,  warranted  in  finding  that 
C.'s  wife  acted  as  his  agent  in  surrendering  the  term,  and  that  A.  acted  as  agent 
for  B.  in  accepting  such  surrender,  and  that  B.  was  bound  by  such  surrender  and 
acceptance. 

Assumpsit  for  use  and  occupation.    Plea,  non  assumpsit 

At  the  trial  before  Erskine  J.  at  the  sittings  for  We8t-t673]-min8ter  in  last  Trinity 
tfom,  the  following  facts  were  proved  in  evidence. 

On  ihe  7th  of  October  1842,  the  plainti^  by  lease  in  writing  signed  by  both  of 
them,  demised  a  house  to  the  defendant,  ab  a  yearly  rent^  payable  quarterly.  The 
defendant's  wife  received  the  key  from  the  wife  of  the  plaintiff  Dodd,  and  the  defen- 
dant entered  into  possession,  and  after  communicating  with  Dodd  upon  the  subject, 
b^sn  to  whitewash  and  paper  part  of  the  premises.  The  defendant  afterwards 
discovered  that  a  considerable  amount  of  rent  was  in  arrear  to  the  superior  landlord  ; 
ih&t  the  land-tax  and  water-rate  were  also  in  arrear ;  and  he  thereupon  remonstrated 
with  Dodd.  About  Christmas  the  key  of  the  front  door  was  delivered  up  by  the 
defendant's  wife  to  Dodd,  and  accepted  by  him.  It  was  contended  on  the  part  of  the 
plaintiffs  that  this  was  not  sufficient  to  constitute  a  surrender  by  act  and  operation  of 
law,  under  the  29  Car.  2,  c.  3,  a.  3,  especially  as  it  was  not  shewn  that  the  defendant's 

validity  from  that  law.  If  this  exemption  had  been  derived,  not  from  an  act  of 
parliament  but  from  an  express  or  tacit  agreement  amongst  the  merchants  and  bill- 
brokers  of  London,  to  treat  nothing  as  an  acceptance  which  did  not  appear  upon  the 
face  of  the  bill,  although  such  agreement,  when  long  recognised  and  acted  upon,  might 
create  so  inveterate  a  custom  as  to  be  not  unnaturally  spoken  of  as  forming  part  of 
the  £ngUah  law-merchant^  the  exempti(m  would  not  be  ascribed,  generally,  to  the  law- 
merchant,  without  referring  it  to  its  real  ori^. 

The  business  of  bankers,  as  cairied  on  m  England  durine  the  last  150  years,  is 
derived,  partly  from  the  m-evious  occupation  of  the  goldsmith,  and  partly  from  that 
of  the  money-scrivener.  The  business,  and  the  rights  and  liabilities  arising  out  of  it^ 
are  purely  English ;  for  though  when  speaking  of  a  French  or  German  banquier,  we 
sometimes  use  the  term  banker,  and  though  when  speaking  in  the  French  or  German 
language,  of  an  English  banker,  we  use  the  term  banquier,  the  engagements  and 
employments  of  the  two  classes  are  essentially  diiferent,  and  are  no  more  to  be  con- 
founded than  the  qualities  of  an  English  knight  and  those  of  a  Roman  equea  or 
mileB.  The  engagements  of  an  Engl^h  banker  with  his  customers,  tuid  of  those 
customers  with  him,  form  no  part  of  the  general  law-merchfuit^  and  the  introduction 
of  such  engagements  into  the  English  law-merchant  must,  in  tiie  absenoe  of  any  speciiio 
municipal  law,  be  referred  to  lo^  usage.  Although  these  engagements  may  be  said, 
lato  aensu,  to  form,  in  England,  part  of  the  law-merchant,  they  derive  no  force  or 
efficacy  from  the  general  law-merchant,  in  derogation  of,  or  by  way  of  superinduction 
upon,  which  law,  they  have  been  introduced. 
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wife  had  authority  to  give  up  the  key ;  and  that,  at  any  rate,  a  surrender  to  oos 
plaintiff  would  not  enure  as  a  surrender  to  bot^. 

The  learned  judge  told  the  jury  that  the  plaintiflb  were  entitled  to  a  Terdick, 
unless  the  jury  thought  that  the  phuntiffii  had,  by  some  act,  prevented  the  defendaiA 
from  having  a  beneficial  occupation  of  the  premises ;  or  unless  the  tenancy  had  been 
put  an  end  to  by  all  parties  before  any  rent  became  due ;  and,  further,  that  if  the 
jury  thought  that  the  defendant's  wife  had  authority  from  her  husbtuid  to  deliver  op 
the  posBeasion  by  giving  up  the  key,  and  had  done  so,  and  that  the  plaintiff  Dodd  had 
accepted  it,  also  having  authority  from  Uie  other  plaintiff  so  to  do,  toat  would  antount 
to  a  surrender  of  tenancy  by  act  and  operation  of  law,  tmd  the  defMidant  would 
be  entailed  to  a  verdict 

The  jury  having  returned  a  verdict  for  the  defendant, 

[674]  Byles  Serjt,  in  last  Trinity  term,  obtained  a  rule  nisi  for  a  new  txial  upoo 
the  ground  of  nusdirection,  aud  also  that  the  verdict  was  against  evidence.  Upon 
the  former  point  he  renewed  the  objection  taken  at  the  truil,  and  cited  Thomas  v. 
CoOc  (2  B.  &  A.  119,  2  Stark.  N.  P.  C.  408)  MolkU  v.  Brayne  (2  Campb.  103.  a  C 
2  Mann.  &  Ryl.  439,  n.i  and  Grimmami  v.  Ugge  (8  B.  &  C.  324,  2  M.  &  K  438). 

Talfourd  Serjt.  (witn  whom  was  Thomas)  now  shewed  cause.  The  questiooB  wwe 
properly  left  to  the  jury.  Under  the  circumstanoes  the  defendant  would  even  have 
been  justified  in  giving  up  possession  of  the  house  without  the  consent  of  tJie  landlords ; 
BB  in  every  letti^  of  a  house  there  is  an  imj^ed  contract  tbat  it  is  fit  for  halHtstioa ; 
Smithy.  MarrahU{\\  M.  &  W.  5.  But  see  Stt/ton  v.  Tm^  12  M.  &  W.  62;  Rair. 
Wimdsor,  12  M.  &  W.  68).  But  here,  the  landlords  did  assent  to  the  determinatioD 
of  the  tenancy,  by  accepting  the  key.  That  has  alw^s  been  held  to  be  a  surratdflr 
by  act  and  operation  of  law;  Whit^iead  v.  Clifford  (5  Taunt.  518),  Grimrnamin  v. 
^8  R  &  C.  324,  2  M.  &  R.  438).  In  the  former  of  these  cases,  MoUett  v.  BrvfM 
(2  Gampb.  103)  was  referred  to,  but  was  distinguished  by  Gibbe  C.  J. ;  as  in  that  esM 
there  had  been  a  parol  notice  to  quit,  which  was  acted  upon,  not  by  bot^  partie*,  bat 
by  the  tenant  only.  Here,  the  defendant's  wife  having  acted  as  agent  for  her  husbtad 
in  receiving  the  key ;  it  was  a  fair  inference  that  she  acted  in  the  same  chuactw  is 
giving  it  up.  It  was  also  a  fair  presumpti(Hi  that  the  plaintiff  Dodd  acted  by 
authcnity  of  the  other  plaintiff,  who  was  not  ^ewn  to  have  interfered  in  the  tniu- 
action  after  he  executed  the  lease.  [Maule  J.  In  Go.  Litb  183  a.  it  is  said— "If  a 
man  maketh  a  lease  for  life,  and  granteth  the  reversion  [676]  to  two  in  fee,  tiM  leaee 
granteth  the  estate  to  one  of  them,  they  are  not  j<nnt  tenants  of  (Jie  revareion ;  for 
there  is  an  execution  of  the  estate  for  the  one  moiety,  and  an  estate  for  life,  tha 
reversion  to  the  other,  of  the  other  moiety."  To  which  Uie  following  note  is  added 
by  Mr.  Hargrave. — "  But  it  is  otherwise  on  a  suirender ;  for  that  euures  to  both  joist- 
tenants  of  the  reversion  "  (a).] 

Bvlea  Serjt.  in  support  of  the  rule.  There  having  been  a  regular  lease  team  both 
the  plaintiffs  to  the  defendant,  under  which  he  entered,  it  hes  upon  him  to  shew  a 
1^1  determination  of  the  tenancy.  Suppose  the  pluntiff  Dodd  had  been  the  scde 
lessen*,  and  the  key  had  been  delivered  to  nim  by  the  defenduit,  instead  <A  his  wife^ 
there  would  still  have  bam  no  surrender  by  act  and  operatioa  of  law  within  theslitHte 
of  frauds.  But  the  deliveiy  of  the  key  was  by  t^e  wife  who  was  not  shewn  to  be 
authorized.  She  was  not  a  general  agent  for  her  husband ;  and  thwe  was  no  nftilles- 
tion  by  him  of  her  act.  And  even  assuming  that  she  hsd  authority,  and  that  the 
delivery  of  the  key  by  her  to  Dodd  amounted  to  a  surrender  to  him,  stall,  as  r^jarded 
Davies,  there  was  no  surrender. 

The  mere  delivery  uf  the  key  was  not  a  surrender.  It  was  not  shewn  that  the 
landlords  took  possession  of  the  premises,  or  that  the  tenant  quitted.  [Tindal  C.  J. 
What  could  have  been  the  intention  of  the  parties  ?  Maule  J.  Might  not  the  jtnr 
infer  from  the  facts  proved,  that  the  landlords  went  in  f|  MolleU  v.  Braytu  and  Boe  i. 
Huddliston  V.  Johnson  (M'Glel.  &  Y.  141)  are  authorities  for  the  plaintifis  upon  thii 
point.  [Maule  J.  In  the  former  of  those  cases  it  would  appear  that  the  landlord 
mer^  meant  to  say  to  his  tenant—'*  You  may  leave  the  prfr{ff76}-miBea  if  you  Ulu; 
but  IshiJl  have  niy  rent."  Lord  Ellenborough  G.  J.  boats  it  as  a  UoaKeu]  In 
jykitehead  r.  Cl^ord,  GKbbs  C.  J.  hys  great  steeas  upon  the  change  oi  poaseesioD,  sod 

(a)  A  position  not  supported  by  ather  <rf  the  authorities  to  idiich  Mr.  Hargisve 

refers. 
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apoD  tiie  &ot  that  the  landlord  had  taken  possession  of  the  house,  and  made  a  profit 
of  the  pre  mises.  In  Qrimmann  v.  Legge  the  tenant,  before  delivering  up  the  key,  went 
oat  aad  removed  his  furniture.  So,  in  Thomas  v.  CooA  the  tenant  nad  put  an  under- 
tenant  mto  posseaaion,  whom  the  landlord  had  accepted,  and  distrained  upon.  In 
these  cases  there  were  acts  by  both  parties  amounting,  no  doubt,  to  a  surrender  by 
qpention  of  law.  Here,  nothing  is  shewn  but  the  mere  giving  up  of  the  key. 
Su^qnse  the  premisee  had  been  a  farm,  the  delivery  by  the  tenant  of  the  key  to  the 
matn  gate  ai  the  promisee  would  not  have  been  sufficient  evidence  of  a  surrender  of 
the  term  by  operatiai  of  law ;  nor  would  the  delivery  ot  a  key  ot  an  inner  door  of  the 
house,  or  ctf  one  room  in  it  [Maule  J.  The  plaintifis  must  shew  either  thrt  the 
defradant  actually  oocD|Hed  the  {xemisea,  or  that  he  might  have  oooiipied  them; 
otherwise  this  action,  for  use  and  oooapation,  will  not  lie.  Now,  is  not  the  fact  t^iat 
the  landlords  had  the  key,  evidence  to  exclude  the  occupation  by  the  defendant  f]  It 
mi^t  have  been  so,  if  there  had  not  been  a  subsisting  term. 

But  assuming  t^t  the  giving  up  of  the  key  would  have  been  a  sufficient  surrender 
by  operation  of  a  law,  if  made  by  the  defendant,  the  wife  was  not  a  sufficient  agent 
to  determine  her  husband's  estate.  Or,  if  it  be  said  that  the  plaindfT  Dodd  cannot 
object  to  her  agency,  as  he  accepted  the  key  from  her,  still  his  acceptance  wlU  not 
bind  the  other  phunt^QT,  Davies,  or  the  defendant  If  the  latter  brought  ejectment  it 
would  be  no  answer  titat  his  wife  had  given  up  the  key  to  Dodd.  There  was  no 
reoognitun  of  her  ageaiey  by  the  defendant ;  nor  would  it  have  been  sufficient  if  there 
had  Deen ;  as  in  \fnT\  the  case  of  a  notice  to  quit  given  by  an  unauthorized  agent, 
and  aftrairards  recognised  by  tiie  landlord  after  the  nolace  had  begun  to  run ;  Doe  d. 
letter  V.  Goldwin  (2  Q.  B.  143.  See  also  Bighi  d.  Fisher  v.  C^ie/^  5  East,  491,  2  J.  P. 
Smith,  83,  5  Esp.  N.  P.  G.  149). 

At  any  rate  there  was  no  surrender  to  the  plaintiff  Davies ;  he  was  joint  lessor 
with  Dodd ;  and  it  is  immaterial  whether  they  were  joint  tenants  or  tenants  in 
common.  The  first  quarter's  rent  would  become  due  on  the  7th  of  January,  and  the 
acceptance  of  the  key  by  Dodd,  b^ore  that  time,  would  not  deprive  Davies  of  the 
accruing  rent  In  Tockei's  case  (2  Bep.  68  a.  S.  C.  nom.  Evd  v.  Tucker,  Cro.  Eliz.  802) 
it  is  said  by  Pojrfuun  J.  that  "  every  act  dime  by  one  joint  tenant,  in  benefit  of  him- 
self and  his  compuiion,  is  good ;  as  paynwit  of  rent  &c.  to  the  lord  by  one  doth 
dischuge  the  otiiar ;  but  one  joint-tenant  cannot  prejudice  his  companion  as  to  any 
matter  of  inheritance  or  freehold."  And  in  the  report  of  the  same  case  in  Gra  Eliz.' 
it  is  said  to  have  been  resolved  that  "  every  act  by  the  one  joint  tenant  for  the  benefit- 
of  his  eompanicm  shall  bind,  but  those  acts  which  prejudice  his  companion  in  estate 
shall  not  bind;  as  the  default  of  the  one,  the  surrender  of  the  one,  &c."  And  if  one 
joint  tenant  cannot  make  a  surrender,  neither  can  he  accept  one.  The  rule  in  that 
case  is  rec<M;nised  by  Lord  Eilenborough  C.  J.  in  Itighi  d.  Fis/ier  v.  Cuthdl  (5  East  ^3^- 
S.  C.  2  J.  P.  Smith,  83) ;  and  his  loraship  adds — "  The  only  questdon,  therefore,  for 
consideration  is,  whether  the  giving  notice  to  determine  the  lease,  whereby  the  joint- 
tenants  are  to  acquire  possession  of  the  estate,  be  such  an  act  as  must  necessarily  be  a 
benefit  to  the  third  joint-tenant  or  whether  it  may  prejudice  him."  This  doctrine 
ex{dains  the  note  of  Mr.  Hargrave  to  Ca  Litt  [678 j  183  a.  The  plaintiff  Davies 
might  possiUy  take  advantage  of  the  suireuder,  in  which  case  it  would  enure  to  his 
boMfit ;  but  the  question  here  is  whether  he  is  bound  by  it  where  it  is  necessarily 
to  lus  prejudice,  as  causing  a  loss  of  rent  [Maule  J.  How  could  Davies  make  the 
surrender  enure  to  his  advantage  f]  Suppose  the  present  plaintiffs  brought  ejectment 
against  another  tenant  of  the  premises ;  and  he  set  up  the  lease  to  the  present  defen- 
dant a  jus  tertii,  the  plaintiffs  might  shew  a  surrender  by  the  present  defendant 
to  one  of  them,  of  which  they  might  both  take  the  benefit  [Maule  J.  In  a  note  to 
Doe  d.  EUiot  v.  Hulme  (2  Mann.  &  Ryl.  433,  434,  n.  (a))  it  is  pointed  out  that  in  Jtig/U 
d.  Fisher  v.  Gvthell  the  lessors  of  the  plaintiff  were  trustees,  and  the  lease  under  which 
the  defendant  held,  expressly  required  a  notice  "  under  his  or  their  respective  hiuids." 
And  this  distinction  was  afterwards  remarked  upon  by  Lord  Tenterden  C.  J.  in  giving 
tile  judgment  of  the  court  in  Doe  d.  Advn  v.  SmmersU  (1  B..&  Ad.  135) ;  in  which 
ease  it  was  faekl  tihat  a  nolaoe  to  quit  signed  by  (me  of  several  joint-tenants,  on  behalf 
dl  the  others,  is  sufficient  to  determine  a  tenancy  from  year  to  year,  as  to  all  After 
tUX  is  it  not  rather  a  question  of  law  than  of  fact  wheUter  the  surrender  was  iot  the 
bmefit  of  Uie  otiier  joint-tenant  1  It  would  surely  be  very  unsatisfactory  that  it 
should  be  left  as  a  question  for  the  jury  to  decide  upon.   Ooltman  J.   In  Eight  d. 

C.  P.  xu.— 34*  ^  . 
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Fisher  v.  Cvihell  Lord  Ellenborough  G.  J.  must  be  taken  to  allude  to  cams  where  As 
one  joint-tenant  had  no  authority  from  the  other.]  One  question  left  to  the  jury  in 
this  case  was,  whether  Dodd  had  authority ;  but  the  question  whether  aae  jout- 
tenant  has  authority  to  bind  another  is  surely  a  question  of  law.  [Tindal  C  J.  Bodd 
is  the  party  who  transacts  the  whole  businees,  and  Davies  never  interferes.  Hnudj 
[679]  uiese  are  facts  for  the  jury.]  A  mere  authority  to  receive  rent  or  deal  geDCnUj 
writh  the  premises  would  not  be  an  authority  to  receive  a  surrender. 

TiNDAL  C.  J.  Two  questions  arise  in  this  case.  First,  whether,  under  the  drcum- 
stances,  there  was  a  surrender  of  the  premises  by  the  tenant  by  act  aud  opentioD  U 
law,  within  the  meaning  of  the  statute  of  frauds ;  and  secondly,  whether,  supposiBg 
there  was  such  a  surrender,  DaWes,  one  of  the  joint  lessors,  was  affected  by  that  wr- 
render.  And  I  am  of  opinion,  upon  the  evidence,  that  there  was  a  sufficient  surreDdn', 
and  that  Davies  was  bound  by  the  acts  of  Dodd,  his  co-lessor.  There  was  undoubtedly 
no  formal  surrender  by  deed  or  note  in  writing ;  but  it  is  clear  there  may  be  a  surrender 
by  act  aud  operation  of  law,  where  there  is  a  change  of  possessuMi.  By  the  old  law, 
before  the  statute  oi  frauds,  if  a  lessee  took  a  new  lewe  from  the  lenor  it  would  opente 
as  a  snrrendOT  of  the  former  term,  although  tiie  second  lease  were  for  a  shorter  poiod 
than  the  first,  or  were  by  parol ;  and  the  reason  is,  that  the  lessee,  by  taking  the  seoood 
lease,  affirms  that  the  lessor  is  able  to  make  such  lease  (a).  So,  where  there  has  been 
a  change  of  possession,  with  the  assent  of  both  parties,  it  amounts  to  a  surrender  of 
the  term  by  act  and  operation  of  law. 

The  present  case  is  not  like  Doe  d.  HvddlesUm  v.  Johnston,  where  the  second  tenaat 
was  never  substituted,  nor  Mollett  v.  Brayne,  where  the  landlord  told  the  tenant  that 
he  might  go,  but  that  he  would  hold  him  to  the  payment  of  rent  Here,  there  is 
evidence  that  after  a  lease  in  writing  had  been  executed,  the  tenant  finding  that  ^ 
ground-rent  imd  land-tax  were  {680]  due,  and  that  there  was  a  dispute  as  to  the 
payment  of  the  water-rate,  felt  a  disinclination  to  continue  in  possession.  I  am  not 
jnnpared  to  say  that  if  the  Uodiords  had  known  this  state  of  facts,  and  bid  oooeeakd 
tAum  from  the  tenant,  there  might  not  have  been  an  action  for  decdt  by  the  tenut 
against  the  landlords.  It  is  true  that  the  defendant  enters  into  poBsessioD,  and  that 
he  proceeds  to  paper  and  whitewash  some  part  of  the  premises ;  but  some  tsme  about 
Christmas  his  wife  delivers  the  key  of  the  house  to  the  plaintiff  Dodd.  Now  the  first 
question  is,  was  that  a  change  of  possession  1  The  jury  have  found  there  was  such  a 
change,  by  consent  of  both  parties ;  and  that  amounts  therefore  to  a  surrender  by  act 
and  operation  of  law.  The  key  was  shewn  to  have  been  delivered  to  the  phuntiff 
Dodd ;  and  when  a  given  state  of  things  has  been  shewn  to  exist,  the  law  will  asBome 
that  it  continues  unless  a  change  be  shewn.  The  natural  presumption,  therefore,  is 
that  t^e  key  remained  in  Dodd's  possession. 

One  objection  that  has  been  taken  is,  that  the  defendant's  wife  ooald  not  hind  her 
husband  by  the  delivoy  of  the  key.  But  we  must  look  at  all  the  circamstances  of 
the  case.  The  key  was  first  delivered  by  the  wife  <rf  the  plaintiff  Dodd  to  the  w& 
of  the  d^endant;  and  from  her  Dodd  afterwards  reoeived  Hke  hoy  ba^  I  tliink 
therefore  there  is  no  objection  on  the  ground  of  tthe  want  d  anthcnity  in  the  defsH- 
dant*s  wife. 

Then  the  last  question  is,  whether  the  plaintaff  Davies  is  affected  by  the  acts  of 
Dodd.  And  here  we  must  look  to  the  circumstances  again.  Davies  signs  the  hua, 
it  is  true,  but  he  is  then  lost  sight  of.  Dodd  always  acts  in  the  business.  The  apfdica- 
tion  by  the  defendant  as  to  the  repairs,  is  made  to  Dodd.  And  there  are  many  otho- 
oircumsttuices  in  which  Dodd  was  concerned  and  not  Davies.  I  think  it  was  pr^wjy 
left  to  the  jury  to  say  whether  Dodd  was  not  to  conduct  the  whole  busineas.  |jBBL] 
Upon  the  whole  tJier^bre  it  appears  to  me  that  the  case  was  properly  submitted  to 
the  juTy. 

With  respect  to  t^e  evidence,  there  is  no  affidavit  to  negative  the  reodpt  of  the 
key  by  Dodd ;  and  I  see  no  reason  to  disturb  the  verdict  upon  this  ground. 
I  think  the  rule  must  be  discharged. 

CoLTHAN  J.  I  am  of  the  same  opinion.  Upon  the  question  of  surrender  by 
operation  of  law.  there  is  prim&  facie  a  good  deal  of  difficulty  as  to  t^e  precise  meaning 

(a)  Plowd.  106,  107  a.  But  there,  both  Portman  J.  and  Bromley  C.  J.  state  that 
it  is  a  surrender  by  the  course  of  the  common  law,  (viz.  by  the  act  of  the  parties  aetiBig 
according  to  the  o(«nmoa  lav,)  not  a  surrender  by  operati<m  td  lav. 
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of  the  term  as  used  in  the  statute  of  frauds.  Probably  the  expression  referred  to  such 
surrenders  as  were  then  known,  and  which  are  mentioned  in  Pfowden  (a)^.  Subsequent 
cases  have  gone  much  further  than  the  old  doctrine.  In  Thomas  v.  Cook  (supra,  674, 
678,  679)  it  appeared  that  the  plaintiff  had  originally  let  the  premises  to  the  defendant 
as  tenant  from  year  to  year.  After  the  defendant  had  resided  there  for  some  time, 
he  underlet  them  to  one  P.  commencing  at  Christmas  1806.  At  Lady  Day  1807,  the 
idefendant  distrained  upon  P.  for  rent  in  arrear.  Kent  being  then  due  from  the 
defendant  to  tiie  plaiDtiff,  the  tatter  gave  notice  to  P.  not  to  pay  the  rent  to  the 
defendant,  but  to  pay  it  to  him ;  Mid  upon  the  defendant's  refusing  to  take  P.'s  bill 
for  the  amount  then  due,  the  pUuntiff  agreed  to  take  it  himself  in  payment  of  the 
rent  due  from  the  defendant  to  him,  saying  that  he  would  not  have  any  thing  more 
to  do  with  the  defendant ;  and  in  the  following  October,  the  plaintiff  himself  distrained 
upon  the  goods  of  P.  for  rent  in  arrear.  It  was  held  that  these  circumstances  con- 
stituted a  valid  surrender  of  the  defendant's  interest  by  act  and  operation  of  law, 
within  the  statute  of  frauds.  So,  in  Grimmann  v.  Legge  (supra,  674,  679)  it  was  also 
decided  that  where  there  is  an  agreement  between  [682]  the  landlord  and  tenant 
that  tiie  latter  shall  deliver  up  possession,  and  possession  is  delivered  up  accordingly, 
that  is  a  surrender  by  operation  of  law.  In  the  present  case  I  think  there  was  suffi- 
cient evidence  of  such  a  surrender.  Mollftt  v.  Brayne,  and  Doe  d.  Huddleston  v.  Johnston, 
are  quite  distinct  from  Gnmmeam  v.  Legge.  In  Mollett  v.  Brayne  it  was  not  shewn 
that  the  landlord  took  possession.  In  Ike  d.  Buddleston  v.  Jtmidon  the  iwreement  to 
pat  an  end  to  the  tenancy,  was  never  carried  out  In  the  present  case  the  jury  have 
found  that  the  key  was  delivered  up  with  the  intent  that  the  Undlord  should  resume 
possession  ;  and  that  amounts  to  a  surrender  hy  operation  of  law. 

Then  comes  the  further  question  whether  Davies  was  bound  by  the  act  of  Dodd. 
Upon  this  point  I  have  found  a  little  difticulty  in  making  up  my  mind ;  but  it  appears 
to  me  upon  the  whole — the  management  of  the  business  being  left  entirely  to  Dodd 
— that  there  was  evidence  to  warrant  the  jury  in  inferring  that  Dodd  had  authority 
to  act  for  his  co-lessor  Davies.  That  puts  the  case  out  of  the  rule  in  Reid  v.  Tticker  ; 
which  is  appUcable  only  where  one  joint  tenant  acts  for  the  other  without  authority, 
or  where  the  only  authority  is  that  which  is  to  be  implied  from  the  relation  in  which 
they  stand  to  each  other  as  such  joint  tenants. 

Aa  to  the  weight  of  evidence,  I  am  of  opinion  that  the  verdict  was  correct 
Mauls  J.  I  also  think  this  rule  must  be  disohwged.  As  to  the  evidence,  I 
think  it  was  sufficient  to  support  the  verdict.  As  to  the  alleged  misdirection,  I  th^k 
there  was  none.  This  was  an  action  of  assumpit  for  use  and  occupation,  in  which 
the  plaintiffs  say  that  the  defendant  is  indebted  to  them  for  the  occupation  of  certain 
premises.  The  defendant  denies  his  liability.  The  question  is,  whether,  on  a  certain 
day — namely  on  the  [683]  day  on  which  by  the  original  lease  the  rent  would  fall 
due — the  defendant  was  occupying  the  premises  with  the  consent  of  the  plaintifGs  so 
as  to  give  rise  to  au  implied  promise  on  his  part.  Now  if  one  of  the  plaintifb  had 
put  the  defendant  out  of  possession,  it  might  be  a  question  whether,  it  being  a  joint 
conbttct,  they  could  both  sue  upon  it.  But  supposing  there  was  an  authority  on  the 
part  of  Dodd  to  act  for  Davies  in  accepting  the  key,  then  there  is  no  doubt  that 
there  was  a  surrender  of  the  premises  by  operation  of  law.  It  seems  clear,  from  all 
the  circumstances,  that  Dodd,  being  the  managing  owner,  was  satisfied  with  the 
authority  of  Mrs.  Acklom  to  give  up  the  key ;  and  that  is  quite  sufficient  against  his 
joint- tenaut 

Efii^KiNE  J.  Having  the  sanction  of  the  rest  of  the  court  for  the  way  in  which 
I  left  the  case  to  the  jury,  I  shall  say  nothing  as  to  the  law.  And  as  to  we  verdict, 
I  am  by  no  means  dissatisfied  with  it 

Bule  discharged  {of, 

(ay  In  FiUmeislon  v.  Stewai-d,  p.  106.  And  see  Bac.  Ahr.  tit  Leases  and  Terms 
for  Years  (S.)  3, 

{ay  The  11  6.  2,  c.  19,  s.  14,  enables  landlords,  where  the  agreement  is  not  under 
seal  by  deed,  to  "recover  a  reasonable  satisfaction  for  the  lands,  tenements,  or  hered- 
itaments held  or  occupied  by  the  defendant^  in  an  action  oi]  the  case  for  the  use  and 
occupation  of  what  was  so  held  or  enjoyed."  It  is  usual  to  declare  upon  this  statute 
in  assumpsit,  layiug  a  promise  by  the  defendant,  and  a  consideration  for  that  promise, 
in  an  ocoupataon  at  the  request  of  the  defendant  by  the  permission  and  sufferance  of 
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[6841  Judith  Fabmbb,  Executrix  of  James  Fitzjames,  Deceased,  v,  MomuiL 

Not.  8,  1843. 

[S.  C.  7  Scott,  N.  R  408 ;  1  D.  &  L.  781 ;  !3  L.  J.  C.  P.  10;  7  Jur.  9«.] 

Notwithstanding  the  I  &  3  Vict.  c.  110,  8.  18,  it  is  no  ansver  to  a  scire  facias  upoo 
a  judgment  for  941.  12s.,  that,  after  the  obtaining  of  the  verdict,  and  hdvn  the 
giving  of  the  judgment  for  that  sum,  it  was,  by  a  rule  of  court,  ordered  that  dM 
verdict  should  be  reduced  to  Is.,  and  that  the  defendant  should  pay  to  the  phiiitiff's 
attorney  the  costs  of  the  action  ;  and  that  the  scire  facias  was  sued  out,  after  As 
making  of  the  rule,  fraudulently  and  in  breach  of  good  faith. 

Scire  facias,  at  the  suit  of  the  plaintiff  as  executrix,  upon  a  judgment  for  94L  12s. 
obtained  by  the  testator  against  the  defendant  in  this  courts  aUe^^  that,  "after 
the  obtaining  of  the  verdict  upon  which  the  said  judgment  was  so  given  as  aforesaid, 
and  with^  two  terms  of  the  entry  of  the  said  judgment,  to  wit,  on  the  7th  of  Ajvil 
kst,  the  said  James  Fitzjames  died,  having  first  duly  made  and  published  hia  uvt 
will  and  testament,  and  [686]  thereby  constituted  and  atmoiDtea  Judith  Famwr, 
widow,  executrix  thereof;  eiter  whose  death  the  s^d  Judith  Fanner  duly  proved  the 
said  last  will  and  testament  of  the  said  James  Fitzjames,  and  took  upon  heraelf  the 
burthen  of  the  execution  of  the  same,"  &c. 

Plea :  That,  after  the  obtaining  of  the  said  verdict,  and  before  the  giving  of  the 
said  judgment  thereupon  aa  aforesaid,  to  wit,  on  the  Slst  of  January,  in  Hilary  term, 
in  the  sixth  year  of  the  reign  of  our  Lady  the  now  Queen,  by  a  certain  rule  of  the 
said  court  of  our  said  Lady  the  Queen,  before  Her  justices  of  Her  Bench,  then  mide 
in  the  said  cause,  it  was  ordered  by  the  said  court,  that  the  said  James  Fitzjames, 
mon  notice  of  the  said  rule  to  be  given  to  him  or  his  attorney,  should  shew  cause  to 
the  said  cour^  on  the  first  day  of  the  then  next  term,  why  the  verdict  found  for  him 
on  the  tri^  of  the  Said  cause  at  the  last  sittings  in  the  said  term,  holden  at  Weatr 
minster,  in  and  for  the  ooun^  of  Middlesex,  should  not  be  set  aside,  and  a  new  trial 
had  between  the  said  James  Fitzjames  and  the  defendant,  and  that,  in  the  meantime, 
and  until  the  said  court  could  otherwise  order,  the  postea  should  remain  in  the  hands 
of  the  associate,  and  the  entry  of  final  judgment  on  the  said  verdict  should  be  stayed : 

the  plaintiff.  Neither  request,  permission,  nor  promise,  express  or  implied,  ^ipear  to 
be  required  by  the  statute. 

In  the  principal  case  the  plaintiffs  having  brought  t^e  defendant  within  the  vor6s 
of  the  11  G.  2,  c.  19,  s.  14,  the  question  would  arise,  whether  by  virtue  of  the  excep- 
tion in  tAie  statute  of  frauds,  with  respect  to  surrenders  by  act  and  operation  of  lav, 
the  defendant  was  discharged  from  his  prim&  facie  liability. 

CMmnumm  v.  Legge,  8  B.  &  G.  324,  2  Mann.  &  KyL  438,  goes  further  than  the 
oases  in  which  the  granting  of  a  new  leas^  with  the  assent  of  the  former  lessee^  ha> 
been  held  to  operate  as  a  surrender.  In  those  cases  the  acts  of  the  lessor  and  lessee 
are  treated  as  amounting  to  a  recognition  or  asBump-[684]-tion  of  an  instantaneously 
precedent  surrender, — though  they  would  rather  appear  to  constitute  an  actual,  thou^ 
tacit,  contemporaneous  surrender  and  acceptance  by  the  parties.  In  GrimTmnn  v. 
Legge,  however,  the  act  relied  on  is  the  very  act  of  surrender  and  acceptance,  which 
the  statute  requires  to  be  in  writing.  The  decision  in  Grimtmnn  v.  Legge^  therefwe^ 
appears  to  have  brought  back  the  law  as  to  parol  surrenders  of  leases,  to  nearly  the 
same  state  in  which  it  was  in  the  time  of  Lonl  Coke. 

The  surrender  and  acceptance,  if  established,  would  appear  to  be  an  answer  to 
the  action.  At  common  law  a  surrender  made  and  accepted  before  the  day  on  which 
the  rent  would  have  become  due,  was  a  bar  to  any  claim  for  that  rent ;  and  it  is  not 
to  be  presumed,  t^t  the  legislature,  in  paasine  the  11  6.  2,  c.  19,  intended  induecd^ 
to  alter  the  law  in  that  respect^  and  to  make  the  tenuit  liable  for  that  which  « 
substantially  rent,  notwithstanding  an  accepted  surrender. 

It  may  not,  perhaps,  be  equally  clear  that  the  surrender  is  admissible  in  evidence 
under  a  plea  of  non  assumpsit.  As  the  allegation  of  a  promise  to  obey  a  statute  i> 
immaterial,  the  only  question  upon  non  assumpsit  seems  to  be,  whether  the  (daintiff 
has  established  the  state  of  facte  which  the  statute  requires.  If  he  has,  the  suTteoder 
would  rather  appear  to  be  matter  of  dischaige  to  be  specially  pleaded. 
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that  f^terwards,  and  before  the  entry  of  the  said  judgment  in  the  said  declaration 
mentioned,  to  wit,  on  the  Uth  of  May,  in  Easter  term,  in  the  year  last  aforesaid,  by 
a  certain  other  rule  of  the  said  court  then  made  in  the  said  suit,  it  was  ordered  by  the 
said  court,  upon  reading  the  said  rule  hereinbefore  mentioned,  and  on  hearing,  and 
by  consent  of,  counsel  on  both  sides,  that  the  last-mentioned  rule  should  be,  and  the 
same  was,  thereby  discharged,  without  the  payment  of  any  costs  of  and  occasioned  by 
the  said  application  to  the  said  court  on  either  side ;  and  it  was  further  ordered,  by 
soch  consent  as  aforesaid,  that  the  verdict  in  the  said  cause  should  be  reduced  to  Is., 
and  that  the  defendant  should  pay  to  the  attorney  of  the  [686]  plaintifif  in  the  said 
cause  tiie  costs  of  the  said  action,  to  be  taxed  by  one  of  the  masters  of  the  said  court : 
that  the  said  rules  were  and  each  of  them  was  made  in  the  said  action  wherein  the 
said  verdict  was  so  obtained  as  in  the  said  declaration  mentioned,  and  that  the  last- 
mentioned  rule  still  was  in  full  force  and  effect,  and  not  in  any  wise  altered  or  dis- 
charged ;  and  so  the  defendant  in  fact  said  that  the  said  writ  of  scire  facias  in  the 
said  declaration  mentioned,  was  sued  out  by  the  plaintiif,  executrix  as  aforesaid,  after 
the  making  of  the  said  last-mentioned  rule,  fraudulently,  and  in  breach  of  good  faith. 
Verification. 

Replication — that,  after  the  making  of  the  rule  in  the  said  plea  last  mentioned,  to 
wit,  on  the  2l8t  of  May,  in  the  year  last  aforesaid,  the  said  costs  therein  mentioned 
were  taxed,  by  one  of  the  masters  of  the  said  court,  at  a  certain  sum  of  money,  to  wit^ 
94L  lis. ;  and  tiiereupon  afterwards,  and  before  the  issuing  of  the  said  writ  of  scire 
faciaa,  to  wit,  on  the  day  and  year  last  aforesaid,  the  attorney  of  the  plaintifir  in  the 
said  cause,  to  wit,  E.  E.,  requested  the  defendant  to  pay  to  the  said  attorney  of  the 
plaintiff'  the  said  amount  of  the  stud  costs  in  the  sua  rule  mentioned,  but  the  defen- 
dant then  wholly  refused  to  pay  the  same  or  any  part  thereof :  and  that  the  said 
writ  of  scire  facias  was  not  issued  until  after  the  expiration  of  a  reasonable  time  after 
the  making  of  the  said  request ;  without  this,  that  the  said  writ  of  scire  facias  in  the 
s(ud  declaration  mentioued  was  sued  out  by  the  plaintiff,  executrix  as  aforesaid,  after 
the  making  of  the  said  mentioned  rule,  fraudulently,  and  in  breach  of  good  faith,  in 
manner  and  form  as  the  defendant  had,  in  his  said  plea,  in  that  behalf  alleged — con- 
cluding to  the  country. 

Special  demurrer  to  this  replication,  assigning  for  causes,  amongst  others,  that  the 
plaintil!^  in  and  by  the  replication,  both  traversed,  and  confessed  and  avoided,  [687] 
the  defendant's  plea;  that  the  plaintiff  in  and  by  the  said  replication  traverse!^  and 
attempted  to  put  in  issue,  an  immaterial  allegation  of  the  defendant's,  inasmuch  as  the 
plea  contained  a  sufficient  answer  which  was  not  traversed,  and  therefore  admitted, 
though  the  allegation  traversed  were  omitted ;  for  the  plea  did  not  rely  upon  any 
fraud  or  want  of  good  faith  on  the  plaintiff's  part  as  an  answer  to  the  declaration,  but 
on  the  facts  stated  in  the  former  part  of  the  plea,  which,  the  defendant  contended, 
shewed  that  the  plaintiff  was  not  entitled  to  sue  out  a  writ  of  scire  facias ;  that  the 
replication  concluaed  with  traversing  and  attempting  to  put  in  issue  an  inference  of 
law  to  be  drawn  from  the  preceding  allegations  in  the  plea,  instead  of  traversing  and 
puttinnn  issue  some  one  of  the  facts  from  which  that  inference  was  drawn  ;  for  the 
concluding  idl^ation  of  the  defendant's  plea,  when  taken  in  connection  with  the  rest 
of  the  plea,  was  not  an  independent  and  substentive  allegation  of  fraud  and  want  of 
ffood  faith,  but  amounted  merely  to  a  statement  of  the  legal  inference  arising  from  the 
uicta  before  alleged  in  the  plea ;  that  the  inducement  to  the  said  traverse  was  bad, 
inasmuch  aa,  instead  of  being  an  indirect  denial  of  the  plea,  it  was  in  the  nature  of  a 
confession  and  avoidance  thereof ;  and  that  the  inducement  was  uncertein  and 
defective,  in  this,  that  it  did  not  state  whether  the  texation  of  costs  was  made  under 
and  in  pursuance  of,  and  upon,  the  rule,  or  upon  the  judgment  alleged  in  the  declani 
tion  to  have  been  signed. 

The  plaintiff  joined  in  demurrer  (a). 

[688]  Manning  Serjt,  in  support  of  the  demurrer.  The  objection  to  the  plea  will 
b^  that  it  is  an  attempt  to  avoid  the  effect  of  a  judgment  by  matter  not  equally  high ; 

(a)  The  points  marked  for  argument  were : — 

For  the  defendant — ^That  the  plea  was  sufficient,  inasmuch  as  by  the  1  &  2  Vict, 
c  110,  8.  18,  all  rules  of  courts  of  common  law  are  to  have  the  effect  of  judgmente  in 
^e  superior  courts  of  common  law,  and  are  placed,  in  point  of  remedy,  upon  the  same 
footing  as  judgment  debta;  and  that,  upon  the  facts  stated  in  the  pleadinga,  the 
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and  for  this,  the  other  side  will  rely  on  The  King  v.  Bwgham  (3  ¥.  &  J.  101).  Itwii 
there  held  that  the  conditicm  of  a  recognisance  retunied,  and  filed,  and  inrullfld  at  of 
record,  cuinot  be  varied  by  a  rule  of  court,  and  that  tiie  matter  (»uld  not  he  replied. 
Now,  however,  by  the  1  &  2  Vict.  c.  110,  s.  18,  "all  decrees  and  orders  of  courts  <rf 

equity,  and  all  rules  of  courts  of  commou  law,  and  all  orders  of  the  I<ord  Chancellor 
or  of  the  court  of  Review  in  matters  of  Imnkruptcy,  and  all  orders  of  the  Lord 
Chancellor  in  matters  of  lunacy,  whereby  any  sum  of  money,  or  any  costs,  charges, 
or  expenses  shall  be  payable  to  any  person,  shall  have  the  effect  of  judgments  in  die 
superior  courts  of  common  law,  and  the  persons  to  whom  any  such  moneys,  or  ooeta, 
charges,  or  expenses  shall  be  payable,  shall  be  deemed  judgment-creditors  within  the 
meaning  of  this  act,"  &c.  [Maule  J.  Suppose  your  rule  had  been  a  judgment;  and 
the  court  had  afterwards  given  the  judgment  in  question.  Tindal  G.  J.  [689]  V^'hat 
answer  is  it  to  the  judgment  ?]  It  is  contended  that  after  making  t^e  rule  the  oouit 
had  no  power  to  give  the  judgment  [Coltman  J.  The  judgment  can  tnly  he 
irregular  or  erroneous.  If  the  latter,  you  may  bring  a  writ  of  error ;  if  the  former, 
you  may  move  to  set  it  aside.]  The  judgment  is  a  nullity.  [Tindal  C.  J.  Is  it  the 
meaning  of  the  eighteenth  section  of  the  1  &  2  Vict.  c.  110,  that  rules  shall  have  the 
effect  of  contravening  formal  judgments  of  the  court  ?  That  section  seems  to  ^ord 
no  answer  to  a  formal  judgment.]  Supposing  the  defendant  had  pleaded,  as  a  reasoo 
for  not  complying  with  a  judgment  of  Easter  term,  a  previous  inconsistent  judgment 
pronounced  in  Hilary  term,  it  could  hardly  be  contended  that  the  previous  judgment 
would  not  have  afforded  a  sufficient  uiswer  to  the  charge  of  not  performing  the  ktv 
judgment.    The  court  caimot  pronounce  two  incousistent  judgments 

Tindal  C.  J.  \Vh^  did  you  not  come  to  the  court  to  set  aside  the  judgment  on 
the  ground  that  the  plaintiff  had  obtained  a  remedy  in  the  rule  %  The  section  referred 
to  does  not  bear  out  your  view.  It  does  not  say  that  the  rule  shall  be  a  judgment  for 
(dl  purposes. 

jSrskine  J.  How  could  the  plaintiff  obtain  the  Is.  under  the  rulel  Unless  be 
entered  up  judgment,  he  could  not  recover  the  amount  of  the  judgment. 

Maulb  J.  Supposing  a  formal  judgment  could  be  set  aside  on  the  ground  that 
there  was  a  previous  rule  inconsistent  with  such  judgment,  there  is  nothing  in  the 
present  rule  inconsistent  with  the  judgment.  The  plaintiff  must  proceed  to  judg^nt, 
to  enable  him  to  recover  the  Is. 

Judgment  for  the  plaintiff. 


Where  the  defendant  pleads  that  he  was  liable  to  be  summoned  to  the  Westminster 
court  of  Bequests,  and  that  plea  is  found  for  him,  and  the  plaintiff  recovers  on  otier 
issues  less  than  408.,  no  suggestion  on  the  roll  is  necessaiy. 

This  was  an  action  of  debt,  to  which  the  defendant  pleaded,  firsts  nunqoam 
indebitatus;  and,  secondly,  that  the  defendant  was  liable  to  be  summonei^to  the 
Westminster  court  of  Requests. 

A  verdict  having  been  found  at  the  trial  for  the  plaintiff  on  the  first  issue,  to  tlie 

plaintiff  ought  to  have  taken  out  execution  on  the  rule,  or  proceeded  by  attachment, 
and  could  not  have  a  writ  of  scire  facias. 

For  the  plaintiff — That  the  plea  was  bad  in  law,  the  facts  therein  stated  constituting 
no  answer  whatever  to  the  churn  of  the  plaintiff ;  that  the  plaintiff's  claim,  which  was 
founded  on  a  record,  could  not  be  controlled  or  defeated  by  the  rules  of  court  set  out 
in  the  plea ;  that  it  was  not  alleged  in  the  plea  that  the  defendant  had  ever  paid  the 
costs  of  the  action,  pursuant  to  the  rule  of  court  mentioned  in  the  plea ;  that  the 
circumstances  alleged  in  the  plea  would,  at  most^  amount  to  grounds  for  applying  to 
the  court  summaruy  to  stay  the  proceedings  in  the  scire  facias,  upon  the  defendaiit's 
complying  with  the  terms  of  the  rule  of  court  lastly  mentioned  in  the  plea ;  that  the 
onl^  material  alle^tion  in  the  plea  was  traversed  by  the  replication ;  and  th^  the 
plamtiff  having  died,  execution  could  not  have  leg&Uy  issued  on  the  rule  lastJf 
mentioned  in  the  plea,  and  that  the  proper  course  to  render  the  property  of  the 
defendant  liable  to  the  unount  of  the  costs  mentioned  in  t^t  rule,  was,  by  {xooeeding 


[600]  Kennedy  ».  Walpord.  Nov.  6, 1843. 


on  the  judgment. 
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extent  of  11.  IBs.  6d.,  and  for  the  defendant  as  to  the  residue  of  the  debt  claimed,  and 
also  upon  the  second  issue, 

Shee  Serjt.  now  moved  for  a  rule  calling  on  the  plaindfT  to  shew  cause  why  he 
should  not  cany  in  the  roU,  in  order  that  the  defendant  might  enter  a  su^estion 
thereon  in  the  terms  of  his  second  plea. 

TiNDAL  C.  J.  You  do  not  want  a  suggestion ;  for  the  matter  which  you  now 
seek  to  suggest  is  already  upon  the  record  in  a  plea,  the  truth  of  which  the  jury  have 
affirmed  by  their  verdict  A  suj^estion  is  only  required  where  the  matter  is  not 
ideadsble. 

The  rest  of  the  court  concurring 

Bule  refused. 


[m]  JOYOK  V.  Elus.   Nov.  10,  1843. 

Where  an  affidavit  assigned  as  the  excuse  for  not  proceeding  to  trial,  pursuant  to  a 
peremptory  undertaking,  the  plaintiffs  poverty  and  inability  to  furnisn  his  attorney 
with  money  to  pay  fees,  and  his  subsequent  imprisonment  at  the  suit  of  the 
defendant  for  the  costs  of  the  day,  the  court  enlarged  the  undertaking. 

Glover  Serjt.  had  obtained  a  rule  nisi  to  enlarge  the  peremptory  undertaking  in 
this  case,  on  an  affidavit  which  alleged  by  way  of  excuse  for  the  plaintiff  not  having 
proceeded  to  trial  pursuant  to  his  undertaking,  his  poverty  and  inability  to  furnm 
nia  attorney  with  money  to  pay  fees,  and  his  subsequent  imprisonment  for  a  consider- 
able period  at  the  suit  of  the  defendant  for  non-payment  of  the  costs  of  the  day  (but 
which  had  since  been  paid). 

Halcombe  Serjt  now  shewed  cause.  The  affidavit  is  insufficient.  In  Clea^  v. 
Poole  (5  Tyrwh.  146,  1  C.  M.  &  R.  521)  it  was  held  to  be  no  answer  to  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  that  the  plaintiff  ia  poor,  and  has  ne^ected  to  furnish 
bis  attorney  with  money  to  conduct  the  suit.  And  in  flTard  v.  Twwr  (6  Dowl. 
P.  C.  32)  it  was  decided,  that,  where  a  plaintiff  has  given  a  peremptory  undertaking 
to  1^  at  a  particular  assize,  and  he  is  prevented  from  fulfilling  it  by  the  sudden  illness 
of  the  judge,  that  is  not  a  sufficient  excuse  to  prevent  the  defendant  from  obtaining 
a  rule  absolute  for  judgment  as  in  case  of  a  nonsuit.  [Tindal  C.  J.  You  have  put 
forward,  as  a  general  proposition,  that  the  illness  of  the  judge  would  furnish  no  excuse. 
In  W ard  v.  Iwmer,  however,  the  plaintiff  never  applied  to  enlarge  his  undertaking 
but  allowed  Michaelmas  term  to  pass  over  without  doing  so.] 

Glover  Serjt.  in  support  of  his  rule,  referred  to  Badfird  v.  Smith  (4  M.  &  W.  100). 

[692]  Tindal  C.  J.    The  rule  must  be  absolute. 

Halcombe  Serjt.  M)plied  for  costs. 

Tindal  G.  J.   The  costs  will  be  costs  in  the  cause. 

Per  curiam.    Rule  absolute. 


Gibbons  v,  Mottram.   Nov.  17,  1843. 

To  an  action  by  the  indorsee  against  the  maker  of  a  promissory  note  payable  to  J.  S. 
or  order,  the  defendant  pleaded  that  the  note  was  given  as  a  collateral  security  for 
a  bill  drawn  by  the  defendant  upon  J.  S., — that  it  was  agreed  between  the  defendant 
and  the  payee  that  the  note  should  not  be  negotiated, — and  that  the  defendant  had 
paid  the  bill,  with  notice  of  the  premises  to  uie  plaintiff  before  indorsement  of  the 
note  to  him ;  the  plaintiff  replied  de  injurii.  Semble,  upon  speeiai  demurrer,  that 
the  replication  was  good. — The  defendant  had  leave  to  amend  upon  terms. — It  is 
an  irregularity  to  set  down  a  demurrer  for  argument  before  the  delivery  of  the 
joinder  in  demurrer. 

Aasampsit  the  indorsee  against  Uie  maker  ai  a  {mnnissory  note  payable  to 
Samuel  Moore  or  (nder. 

^ea:  that  the  note  was  made  and  delivered  to  Moore  aa  a  otdlateral  security  fw, 
and  to  indemnify  the  said  Moore  from  all  liability  on,  a  oertain  bill  oi  ezohange, 
bearing  date,  to  wit,  &c.,  drawn  by  the  defendant  on,  and  accepted  by,  Moore,  and  at 
the  request,  and  for  the  accommodation,  of  the  d^endant,  for  the  payment  ci  108L  17s. 
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to  the  defendant  or  his  order,  three  months  after  date,  and  indoraed  by  the  defendut 
to  one  William  Fawcett ;  and  further,  that  at  the  time  of  the  making  and  ddirang 
of  the  note  to  Moore  as  aforesaid,  it  was  agreed  by  and  between  Moore  and  the 
defendant,  that  the  note  should  not  be  negotiated  by  Moore,  but  should  be  kept  bj 
him  as  such  collateral  security,  and  for  the  purpose  ol  indemnifying  him,  as  afonnid, 
and  [693]  that  on  tke  payment  of  the  bill  by  the  defendant,  the  same  should  be 
cancelled  and  delivered  up  by  Moore  to  the  defendant ;  of  all  which  premises  Humuh 
Nias  thereinafter  mentioned,  and  the  plaintifT,  before  the  delivery  of  the  note  to  then 
respectively  had  notice ;  and  further,  that  Moore  afterwards,  to  wit,  on  the  day  and 
year  in  the  declaration  mentioned,  fraudulently  and  in  violation  of  good  faith,  and 
contrary  to  the  agreement  so  made  by  and  between  him  and  the  defendant  as  aforesaid, 
indorsed  and  delivered  the  note  in  blank  to  Thomas  Nia&,  who  then  delivered  the 
same  note  to  the  plaintiff  with  Moore's  said  indorsement  thereon,  which  is  the  same 
supposed  indorsement. by  Moore  to  the  plainttflT  in  the  declaration  mentioned;  and 
further,  that  after  the  making  of  the  note  and  the  delivery  thereof  to  Moore  by  the 
defendant  as  aforesaid,  and  Mfore  the  commencement  of  this  suit,  to  wit»  on,  Sk.,  he 
the  defendant  paid  the  sum  of  108L  17s.  in  the  bill  thereinbefore  mentioned,  and 
thereby  made  payable,  to  Fawoett,  then  being  the  bon&  fide  holder  oi  the  bill ;  and 
further,  that  there  never  was,  at  any  time,  any  value,  or  oonaiderataon,  for  the  makii^ 
of  the  not«,  or  the  payment  thereof,  by  the  defendant,  except  as  aforcBaid. 
Replication :  de  injuria. 

Special  demurrer :  assigning  for  causes,  that  the  replication  de  injuria  &c  is  not 
applicable  to  this  form  of  action :  that,  in  those  forms  of  action  in  which  such  a 
replication  is  admissible,  it  is  allowed  in  those  cases  only  where  the  plea  contaios 
matter  of  excuse,  and,  admitting  the  facts  constituting  the  cause  of  action  stated  in 
the  declaration,  attempts  to  excuse  or  justify  such  facts  by  matter  of  lav  or  other- 
wise ;  whereas  the  defendant's  plea  does  not  confess  and  avoid  the  promise  menttooed 
in  the  declaration  and  the  breach  thereof,  inasmuch  as  the  declaration  ^^ges  aj^nmise 
by  the  defendant  to  pay  to  the  plaintiff  the  amount  of  the  promtasory  note  thercan 
alleged,  which  is  a  promise  which  the  law  im-[694]-plie8  from  the  fact  of  indorsenieBt 
and  delivery  of  the  note  to  the  plaintiff ;  whereas  the  plea  states  facts  which  shew 
that  the  indorsement  and  delivery  of  the  note  to  the  plaintiff  were  made  under 
circumstances  in  which  no  promise  by  the  defendant  to  pay  to  the  plaintiff  the  amooDt 
of  the  note  can  be  inferred  by  law  :  that  the  plea  amounts  to  a  constructive  denial  of 
the  indorsement  of  the  note  by  Moore  to  the  plaintiff,  and  does  not  consequently 
admit  and  excuse  any  breach  of  the  promise  to  pay  the  plaintiff,  which  is  alleged  in 
the  declaration  :  that  the  allegation  in  the  declaration  t^iat  Moore  indorsed  the  note 
to  the  plaintiff  must  be  taken  to  mean  that  Moore  made  such  transfer  of  the  note  by 
indorsement  as  is  valid  in  point  of  law,  and  entitles  the  plaindff  to  sue  the  defendant 
for  non-payment  of  the  bill ;  whereas  the  ^reement  set  out  iu  ^e  defwidant's  plea, 
coupled  with  the  allegation  that  the  plaintiff  and  Nias,  through  whom  he  daimi^  had 
notice  of  that  a^roem«it  before  either  of  them  took  the  note,  shews  that  the  iodone- 
ment  to  the  plaintiff  was  not  valid  in  point  of  law,  and  such  as  entitled  the  plaiotiir 
to  sue  the  defendant  for  the  non-payment  of  the  note ;  which  facts,  therefore,  amotuit 
to  a  constructive  traverse  of  the  indorsement  of  the  note  to  the  plaintiff,  and  the 
indorsement  being  the  matter  of  fact  from  which  the  defendant's  promiso  to  tbe 
plaintiff  is  by  law  inferred,  the  defendant's  plea  constructively  traversing  tbe  slid 
mdorsement  consequently  traverses  the  sieged  promise,  and  does  not  confeai  and 
avoid  it  by  matter  of  excuse  or  otherwise.  Joinder. 

Manning  Serjt.,  on  Tuesday,  November  the  7th,  (the  demurrer  having  been  set 
down  for  argument  for  Friday  the  10th,)  obtained,  on  behalf  of  t^e  defencunt,  a  role 
nisi  to  strike  the  demurrer  out  of  the  special  paper,  or  that  the  defendant  mi^^t  be  at 
liberty  to  deliver  his  ooiues  of  the  demurrer  book  to  the  two  junior  Judges, — and  thit 
the  paintiff  should  pay  the  costs  of  the  application.  He  [696]  moved  upon  u 
affidavit,  which  stated  that,  at  five  o'clock  on  the  afternoon  of  Saturday  the  4th,  the 
plaintiff's  attorney  delivered  a  joinder  in  demurrer  acccnnpanied  by  a  notice,  that  the 
demurrer  had  been  set  down  for  argument  for  Friday  the  10th;  and  on  M<xiday 
the  6th,  when  the  defendant's  attorney  went  to  the  judge's  chamfaera  to  ddivar  the 
demurrer-books,  the  clerks  refused  to  receive  th«n,  as  tiie  jdaintifi's  attnney  had 
delivered  idl  the  four  demurrer-books  that  morning. 

Channell  Seijt.  afterwards  shewed  cause. 
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Per  curiam.    The  plaintifi*s  attorney  was  too  precipitate  in  setting  down  ihe 
demurrer  for  argument  l)efore  there  was  a  joinder  in  demurrer. 
Rule  absolute,  with  costs. 

The  case  was  ordered  to  stand  over  till  this  day. 

Mimning  Serjt.  in  support  of  the  demurrer.  The  plea  is  in  denial  of  the  promise 
alleged  in  we  deolaration.  Probably  before  the  new  rules  it  might  have  been  bad  as 
■mounting  to  the  general  issue ;  but  as  there  is  no  longer  a  general  issue  in  an  action 
upon  a  bill  of  endiange  or  promissory  note,  it  is  now  necessary  to  deny  the  contract 
specially.  The  plea  shews  a  gross  fraud  practised  on  the  defendant,  and  it  amounts 
to  a  special  traverse  of  the  contract  alleged.  [Maule  J.  If  so,  it  should  have  con- 
fduded  to  the  country ;  but  that  would  have  been  matter  of  special  demurrer.]  The 
plea  states  new  facts,  which  the  plaintiff  ought  to  have  an  opportunity  of  answering. 

The  replication  de  injurift  is,  properly  speaking,  inapplicable  to  actions  ex  con- 
tractu. It  has  indeed  been  held  otherwise ;  but  the  point  seems  never  to  have  been 
argued  upon  principle.  The  first  case  on  the  subject  [696]  was  Isaac  v.  Farrw  (1  M. 
&  W.  65,  Tyrwh.  &  Gr.  281,  4  Dowl.  P.  C.  750).  [Tindal  C.  J.  The  principle 
upon  which  t^is  replication  is  admissible,  is  discussed  in  tiie  notes  to  Willianu's 
Saunders  (b).]  The  judgment  in  Inae  v.  Famr  proceeds  upon  the  ground,  that  the 
replication  de  injuria  is  proper  in  an  action  of  trespass  on  the  case.  Since  tiie  new 
nue&^  assumpsit  can  no  longer  be  considered  as  an  action  on  the  case.  [Maule  J.  Do 
you  mean  that  if  de  injuria  would  have  been  a  good  replication  in  assumpsit  at  the 
time  of  Orogai^s  case  (8  Co.  Rep.  66),  it  has  become  bad  by  reason  of  the  new  rules  T] 
It  never  was  good ;  but  now  even  the  fallacy  founded  upon  the  name  of  the  action  is 
destroyed.  It  has  never  been  considered  to  be  admissible  in  covenant  or  debt. 
[Maule  J.  It  was  pleaded  in  Bickards  v.  Mwrdodc  (cf),  which  was  an  action  of  cove- 
nant.] In  that  case  the  defendants,  having  chosen  to  accept  the  multifarious  issue 
tendered,  and  having  succeeded  upon  that  issue,  the  point  was  not,  and  could  not 
afterwards,  be  rused.  As  this  court  will  probably  consider  itself  bound  by  the 
decisitmB  of  co-ordinate  ooorts,  which  have  allowed  this  replication  in  actions  ex 
Gcmtractu  for  some  years  (e),  the  genend  question  had,  however,  better  he  reserved 
for  a  court  error. 

At  any  rate  the  replication  is  not  proper  here,  as  the  plea  does  not  set  up  matter 
of  excuse,  and  therefore  does  not  fall  within  the  second  resolution  in  Crogate's  case. 
[Maule  J.  The  criterion  of  the  admissibility  of  this  repli-[6971-cation  is,  that  the  plea 
must  "  consist  merely  of  matter  of  excuse,  and  of  no  matter  of  interest  whatsoever ; " 
these  last  tu%  the  emphatic  words.]  The  promise  alleged  is,  to  pay  Moore  or  his 
order ;  and  the  plea  shews  t^t  there  was  no  consideration,  and  therefore  no  legal 
promise.  That  is  not  matter  of  excuse.  It  amounts  to  an  indirect  denial  of  uie 
promise,  or  to  an  allegation  of  matter  in  avoidance  of  the  contract  Taken  either  way 
the  replication  is  insufficient ;  Parkenr  v.  BUey  (3  M.  &  W.  230,  6  Dowl.  P.  C.  375), 
Cleworih  v.  Pickford  (7  M.  &  W.  314,  8  Dowl.  P.  a  873),  Elvodl  v.  The  Onrnd  JvncUm 
BaHmuf  Ctmpanp  (5  M.  &  W.  669,  8  DowL  P.  C.  225),  Fi^  t.  fFood  (1  Dowl.  N.  S. 
64).  In  Seluld  v.  KUpm  (8  M.  &  W.  673,  9  DowL  P.  G.  803),  to  an  action  by  the 
indorsee  against  the  acceptor  of  a  bill  of  exchange,  the  defendant  pleaded,  that,  after 
the  indorsement  to  the  plaintiff,  and  before  the  commencement  of  the  suit,  to  wit, 
(m,  &c.,  the  plaintiff,  for  a  good  and  valuable  consideration,  indorsed  the  bill  to  J.  W., 
who  from  thence  until,  &c.  was,  and  still  is  and  remains,  the  indorsee  and  holder 
thereof,  and  that  the  defendant^  from  the  time  of  such  indorsement  to  the  said  J.  W. 
oontinualU  had  been,  and  still  was,  liable  to  pay  the  amount  of  the  bill  to  the  said 
J.  W.  The  plaintiff  replied  de  in  juriA.  It  was  held,  on  special  demurrer,  that  the 
plea  was  in  denial,  not  in  excuse,  of  the  breach  ^egsd  in  the  declaration,  viz.  tiie  non- 

(b)  See  vol  i.  p  244  o.  n.  (7),  to  Craft  v.  BoUe;  vol.  ii.  p.  295,  n.  (1),  to  fFJute  v. 
SivUs;  5th  edit 

(d)  10  K  &  G.  527,  6  Mann.  &  Byl.  418.  So,  in  Cowlnejf  v.  Taylor^  Mich,  vaosr 
tion,  7  Vict,  post,  861.   And  see  the  cases  there  referred  ta 

(s)  See  t£e  cases  collected  in  the  note  to  Orogat^s  case,  I  Smith,  L.  G.  56,  et  seq. 
Ist  edit. 

The  replication  de  injuria,  in  assumpsit  was  held  good  in  iMs  court  in  Ori^  v. 
VaUs,  2  N.  C.  579, 2  Scott,  846,  4  Dowl.  P.  C.  647.  See  also  Qamtrd  v.  Hanky,  ante, 
voL  V.  p  471.    Vide  tamen,  ante,  vol.  i.  p  720,  n. 
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payment  of  the  bill  according  to  the  tenor  and  effect  of  the  acceptance ;  and,  therefore, 
that  the  replication  was  improper.  In  that  case  the  parties  were  in  the  same  dtnatni 
as  they  are  here.  [Maule  J.  There,  the  plaintiff  had  indorsed  the  biU.  The  ]^ 
therefore,  set  up  an  authority  from  him ;  and  that  brought  the  case  wiUiin  the 
exception  to  the  rule  in  Crogai^s  case.'\  It  is  submitted  that  the  authority^  mentiooed 
in  the  third  resolution  in  CrogaUi's  ctm,  must  be  taken  to  mean  an  au^ority  given 
by  the  plaintiff  [698]  to  the  defendant.  [Maule  J.  In  SchUd  v.  Kiipm  the  pka 
stated  that  the  defendant  was  liable  to  pay  the  party  who  had  authority  from  the 
plaintiff  to  sue ;  and  that  comes  to  the  same  thing.  Leave  was  pym  to  ammd,  so 
that  there  was  no  regular  judgment  in  the  cam.  What  do  you  say  would  hava  beta 
the  proper  form  of  replication  here  1]  The  plaintiff  might  hare  traversed  the  i^ree- 
ment  or  the  notice.  The  plea  does  not  traverse  the  ract  of  the  iDdorummt  to  As 
plaintiff,  but  it  shews  that  such  indorsement  conferred  no  rights  upon  the  plaint^ 
[Tindal  C.  J.  If  the  plea  states  matter  inconsistent  with  the  indorsement,  it  should, 
by  the  rules  of  pleading,  have  concluded  with  a  special  traverse ;  but  the  plaintiff 
cannot  take  that  objection  now.  Is  there  not  a  case  in  t^s  court  where  a  repucatioD, 
traversing  several  allegations  in  a  plea,  was  held  good,  though  the  plaintiff  might  have 
replied  de  injuri&l  Ghannell  Serjt.,  for  the  plaintiff,  referred  to  Bell  v.  Tuck^{a).] 
In  that  case  the  plea  was  clearly  in  excuse  only ;  and  the  replication,  which  was  not 
de  injuri&,  was  held  good,  as  all  the  matters  in  the  plea  amounted  only  to  one  defmea 
[Maule  J.  The  plea  there  set  out  matter  rather  of^auUiority  thw  of  excuae.]  If  so, 
the  case  has  no  bearing  on  the  present.  Iliere,  Tindal  G.  J.,  after  referring  to  Bmm 
V.  TkdwaU  (7  M.  &  W.  512,  9  DowL  P.  C.  739),  observed,  "That  case  brings  the 
question  to  the  well  known  distanction  between  a  replication  putting  in  usue  aevwil 
allegations  in  the  plea,  either  of  which,  per  se,  would  be  a  good  answer,  and  a  replics- 
tion  taking  issue  on  several  allegations,  which  together  amount  only  to  one  sut^ 
defence  "{cj.  j^MauIe  J.  That  passage  is  not  to  be  taken  as  stating  the  whole  law 
upon  the  subject  of  replica-[699]-tions.]  It  is  submitted,  that  where  a  plea  sets 
several  mattere  in  excuse,  either  it  must  be  bad  for  duplicity,  or  the  replicatioD  (U 
injuria,  or  some  replication  putting  the  whole  in  issue,  will  be  ^ood.  U  tin  faeti 
stated  in  the  plea  in  that  case  are  to  be  taken  as  distinct  propositaona,  the  deeiiioD  ii 
inconsistent  with  the  rule  in  Crogat^s  case. 

Ghannell  Serjt  contr^.  The  declaration  in  tbia  case  avers  a  promise  and  a  breaeh. 
The  plea  does  not  deny  the  breach  or  state  any  foots  as  a  perfonnanoe  of  the  promise 
but  it  sets  up  an  excuse  for  tAke  non-performance.  Hierafore,  aocovding  to  /aaae  t. 
Farrar,  this  is  exactly  the  case  in  wfaicn  the  repUcation  of  de  injuria  is  proper.  Hie 
facts  of  that  case  tally  to  a  great  extent  with  those  of  the  present ;  and  the  principle 
is  precisely  the  same  in  both  oases.  The  plea  there  amounted  to  a  denial  oi  ne 
promise.  In  this  case  the  making  of  the  note  is  admitted ;  but  an  excuae  is  set  op  for 
the  breach,  by  a  statement  of  contemporaneous  circumstances  within  the  knowledge 
of  the  plaintiff  and  the  other  parties.  In  Baaan  v.  Arnold  (8  Dowl  P.  C.  356,  6  M.  ft 
W.  659);  the  same  objection  was  taken  as  here ;  and  Parke  K,  interposiDgiii  dieeoane 
of  the  argument,  said,  "  The  plea  admits  the  indorsement,  but  shews  it  to  have  been 
without  consideration,  and  that,  in  consequence,  the  defendant  is  excused  from  pay- 
ment" (8  DowL  P.  C.  368).  In  Hvmj^tn^  v.  aConneU  (7  M.  &  W.  370,  9  DowL 
P.  C.  213),  to  an  action  by  an  indorsee  against  the  acceptor  of  a  trill  of  exchange,  the 
defendant  pleaded  that  it  was  accepted  for  a  ^ming  debt,  with  notice  to  the  {daintiff; 
and  it  was  held  that  the  replication  de  injuriA  was  good.  It  was  there  argued  that 
the  plea  in  a  certain  sense  denied  the  contract  by  setting  up  its  itlendity  ;  but  Parke  E 
said,  "It  is  very  difficult  to  distinguish  this  case  from  Isaac  [700j  v.  Famat;  becaun 
this  is  not  a  question  between  the  drawer  and  acceptor ;  if  it  were,  there  would  be  good 
reason  for  saying  the  contract  itself  was  voided :  but  there  is  a  new  contract  by  the 
indorsement :  then  the  question  is,  whether  the  plea  does  not  consist  of  mere  matter  of 
excuse  for  the  non-performance  of  the  prim&  facie  contmct  by  indorsement  t  In  Zmk 
V.  FanvT,  the  contract  was  void  between  the  original  parties,  as  here."  In  StM  v, 
Chappelhw  (ante,  vol.  iv.  p.  336 ;  6  Scott,  N.  B.  148 ;  2  DowL  N.  8.  78),  which  was  aa 

(a)  Ante,  vol  iii.  p.  785,  4  Scott,  N.  K  402,  1  DowL  N.  a  458.  And  seethe 
observatiouB  of  Maule  J.,  ante,  voL  iii.  p.  796. 

(c)  Ante,  voL  iii.  p.  801.  The  learned  serjeuit  also  read  tlie  note  {h)  to  the 
passage  cited. 
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action  by  the  drawers  against  the  acceptor  of  two  bills,  the  plea  set  up  that  the  contract 
was  void  between  the  original  parties.  Upon  that  ground  it  was  attempted  to  dis- 
tin^ish  that  case  from  Humphreys  v.  O'Conmll ;  bat  this  court  held  the  replication 
de  injuria  to  foe  good  Tindal  C.  J.  there  said,  **  The  plea,  as  it  appears  to  me,  amounts 
to  no  more,  in  substuiee,  than  an  excuse  for  the  non-payment  of  the  bills  by  the 
defendant,  by  reason  of  there  having  been  no  consideration  for  his  acceptance  of  them ; 
and  to  such  a  plea  de  injuri&  is  a  proper  replication  "  (ante,  vol  iv.  p.  351).  So  here 
the  plea  sets  up  the  want  of  consideration,  not  as  a  denial  of  the  promise,  bat  as 
a  denial  that  any  liability  had  attached  to  the  defendant. 

The  cases  cited  on  the  other  side  are  all  distinyruishable.  In  Parker  v.  HUey  the 
defendant  might  have  pleaded  the  general  issue.  The  general  language  used  in  that 
case  is  restrained  by  the  subsequent  cases  of  Humphreys  v.  ffCmaell  and  Scott  v. 
Chappellow.  [Maule  J.  It  is  probable  that  the  court,  in  giving  judgment  in  Parker  v. 
PMey,  had  in  view  the  case  of  Solly  v.  Neish  (2  C.  M.  &  B.  355,  5  Tyrwh.  625,  4  Dowl. 
P.  C.  248),  and  considered  that  the  statement  of  facts  in  the  plea  before  them  set  up 
the  ille^iity  of  the  contract,  and  amounted  to  the  general  issue, — the  action  being 
in  indebitatus  aasompait]  In  Sdly  v.  Neish  the  plea  clearly  [701]  ehdmed  an  interest 
in  Ute  money,  and  also  set  up  an  authority  from  the  plaintiff.  The  |dea  in  Clmor^  v. 
Pkkford  set  up  a  separate  contract  Elmll  v.  The  Grand  Junction  RaHway  Company 
is  to  the  same  effect.    Schild  v.  Kilpirt  has  already  been  answered  from  the  foench. 

Manning  Serjt.  in  reply.  The  contract  alleged  is  to  pay  the  note  according  to  its 
tenor,  viz.  to  the  order  of  the  payee.  This  contract  is  circumstantially  and  argu- 
mentatively  denied  by  the  plea,  which  sets  up  another  contxw;t.  The  ease  falls,  there- 
fore, within  the  rule  in  Uhoell  v.  The  Grand  Junction  Railway  Company,  The  declara- 
tion alleges  the  contract  to  be,  that  the  defendant  would  pay  Moore  or  order ;  that  is, 
that  Moore  had  power  to  indorse  the  note,  and  that  in  that  case  the  defendant  would 
pa^  the  indorsee.  The  contract  set  up  in  the  plea  is,  that  Moore  only  had  the  power 
to  indorse  the  note  in  case  the  bill  was  not  paid.  With  r^jard  to  laaac  v.  Farrar  the 
court  in  giving  jud^naent  observed,  "The  plea  confesses  that  the  defendant  made 
note  in  question  and  indorsed  it  to  Richardson,  who  indorsed  it  to  the  plaintiff,  which 
c(Hut3tutes  a  prim&  facie  ease  of  liability,  and  an  implied  promise  to  pay  the  amount 
to  the  plaintiff."  Now,  if  by  "an  implied  promise"  is  there  meant  a  prim&  facie 
implication  of  a  promise,  the  doctrine  cannot  be  dissented  from ;  but  if  it  means  a 
promise  absolutely  implied,  it  is  submitted  that  the  position  is  not  law :  and  though 
the  argument  is  not  reported,  that  seems,  from  the  tenor  of  the  judgment,  to  have 
been  contest  in  the  case.  The  court  appear  to  have  fallen  into  some  confusion 
between  an  implied  promise  and  a  prini&  facie  liability.  [Maule  J.  You  would 
distinguish  this  case  from  Istuic  v.  Farrar,  not  by  pointing  out  any  substantdal  difference 
between  the  facts  of  the  two  cases,  but  by  saying  that  Isaac  v.  Farrar  is  wrong.] 

nOZ]  Manning  Serjt  then  stated  tiiat  as  he  was  instructed  that  there  was  no 
doubt  of  the  tmth  of  the  plea,  it  would  be  more  advisable  for  the  defendant  to  take 
issue  than  to  incur  the  expense  df  a  writ  of  error  for  the  purpose  of  settling  the  general 
question  ;  and  he  prayed  leave  to  amend. 

Channell  Serjt.    The  apphcation  is  too  late. 

Per  curiam  (a).  The  defendant  may  have  leave  to  amend  upon  the  terms  of  paying 
the  costs  within  ten  days,  producing  an  ^davit  of  t^e  tnitn  of  his  plea,  rejiniiing 
inatanter  by  joining  issue  on  the  replication,  and  taking  short  notice  of  trial,  if 
necessary,  for  the  sittings  after  term. 

Rule  accordingly. 


Michael  v.  Myers.   Nov.  17,  1843. 

[S.  C.  7  Scott,  N.  R.  444 ;  13  L.  J.  C.  P.  14.] 

In  an  action  hy  an  indorsee  ag^nst  an  indorser  of  a  bill,  it  was  held  to  be  no  d^enoe 
that  the  plaintiff,  before  the  commencement  of  the  suit,  had  consented  to  a  judge's 
order, — in  an  action  against  the  drawer, — that  upon  payment  of  the  debt  and  cmts 
within  one  month,  all  further  proceedings  should  be  stayed,  and  that  unless  sucfa 
payment  were  so  made,  the  plaintiff  should  be  at  liberty  to  sign  final  judgment; 

{a)  Krsldne  J.  was  absent 
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although  the  plea  also  stAted  that  the  plaintiff  could  have  obtained  such  judgment 
before  the  expiration  of  the  month ;  inasmuch  as  such  order  did  not  amount  to  an 
absolute  stay  of  proceedings. — The  defendant  also  pleaded,  that  the  plainti^  before 
the  commencement  of  that  suit,  had  recovered  judgment  against  the  drawer,  had 
taken  him  in  execution,  and  released  him  from  custody  without  the  consent  of  the 
defendant  The  plaintiff  replied,  that  he  did  not  release  the  drawer  without  the 
consent  of  the  defendant:  Quare,  Wliether  this  replication  involTed  a  n^atiTe 
pr^antl 

Assumpsit,  upon  a  bill  of  exchange  for  381.  18s.  3d.,  dated  the  2Mh  DecemhCT 
1 842,  drawn  by  Samuel  Braham  upon,  and  accepted  by,  Schrimer  Wolf,  payable  POS] 
at  two  months  after  date,  md  indorsed  by  the  draver  to  the  defendant,  and  hy  Im 

to  the  plaintiff. 

Third  plea,  that,  after  the  bill  of  exchange  in  the  said  declaration  mentsoned 
became  due,  and  before  the  commencement  of  the  suit,  to  wit,  on  the  9th  ci  Mareh 
1841,  the  plaintiff  commenced  an  action  on  promises  in  the  court  of  Queen's  Bench  at 
Westminster,  agunst  Braham  for  the  recovery  of  the  amount  of  the  said  bill,  and  the 
damages  sustained  by  the  plaintiff  by  reason  of  the  non-payment  thereof ;  that  sndi 
proceedings  were  thereupon  had  in  the  said  action,  that  afterwards,  and  before  the 
commencement  of  this  suil^  to  wit,  on  the  6th  of  July,  1841,  by  an  order,  then  uaAe 
by  Sir  John  Williams  knight^  one  of  Her  Majesty  s  justices,  &&,  upon  hearing  tlie 
attorney  for  the  plunl^  uid  Braham  in  person,  and  by  consent  <A  the  parties,  it  ma 
ordered  that,  upon  payment  of  39L  168.  the  debt  due  from  Braham  to  the  {daiiiti^ 
and  for  which  tne  action  was  brought,— being  the  amount  payable  by  the  said  Mil  and 
of  the  damages  by  the  plaintiff  sustained  by  the  non-payment  thereof, — with  costs  to 
be  taxed,  and  paid  in  one  month,  all  further  proceedings  in  the  said  action  should  be 
stayed  ;  and  that,  unless  the  said  debt  and  costs  were  paid  as  aforesaid,  the  plaintiff 
should  be  at  liberty  to  sign  final  judgment  and  issue  execution  for  the  amount,  with 
costs  of  judgment  and  execution,  &o. ;  that  the  plaintiff  could  and  might  have  obtained 
a  final  judgment  of  the  stud  court  in  the  said  action  against  Braham  for  the  amomit 
of  the  said  bill,  and  the  damsges  by  him  sustained  by  the  non-payment  thereof,  and 
of  the  oosts  and  charges  by  him  about  his  suit  in  that  behalf  expended,  and  obtained 
and  issued  encuti(m  thereon,  long  before,  to  wit,  fourteen  da^s  heicn,  the  expintxn 
of  the  one  month  in  the  said  order  mentioned,  had  the  plaintiff  jvoceeded  in  the  ssid 
action,  and  had  the  said  order  not  been  so  made ;  and  that  the  order  so  made  as  afoR- 
said,  and  the  time  so  given  [704]  thereby  as  aforesaid,  were  made  and  given  withont 
the  leave  or  licence,  or  the  consent  or  authority,  of  the  defendant.  yenticati<H]. 

Fourth  plea  to  the  same  :  stating  the  action  upon  the  bill  at  the  suit  of  the  jrfaiotiff 
against  Braham,  in  the  same  manner  as  in  the  third  plea ;  and  that  afterwards,  to  wit, 
on  the  25th  of  November  1841,  the  plaintiff  recovered  judgment  in  the  sud  actioD 
against  Braham,  and  took  him  in  execution ;  and  that  Braham  was  then  kept  and 
detuned  in  the  custody  of  the  sheriff  under  and  by  virtue  of  the  said  writ,  and  ia 
execution  for  the  damages  aforesaid,  at  l^e  suit  of  the  plaintiff,  until  the  plabtiff 
afterwards,  and  before  the  commencement  of  this  sui^  freely  and  v<Jantarily,  and  of 
his  own  aott  and  without  the  leave,  licenoe,  consent  or  authority  of  the  defendant, 
released  and  discharged  &:ahun  frcnn  and  out  of  lAe  said  custody,  and  snffered  and 
permitted  him  to  go  at  large  wheresoever  he  would.  Verificatiou. 

Replication.  To  the  third  plea :  that  the  supposed  order  in  that  plea  mentaonad 
was  not  made  as  in  that  plea  alleged,  and  the  time  so  supposed  to  have  been  given 
thereby,  as  in  that  plea  alleged,  was  not  given,  without  the  leave,  licence,  consent  or 
authority  of  the  defendant^  modo  et  formA  :  concluding  to  the  country. 

To  Uie  fourth  plea :  that  the  plaintiff  did  not,  without  the  leave  or  licence,  or 
consent  or  authority  of  the  defenduit,  release  and  discharge  Braham  from  and  out  d 
f^e  supposed  custody  in  that  plea  mentioned,  or  suffer  and  permit  him  to  go  at  lai;ge 
wheresoever  he  would,  modo  et  formS, :  concluding  to  the  country. 

Special  demurrers  to  the  replication  to  the  third  and  fourth  |deaa  (which  are  not 
set  out,  judgment  having  been  given  upon  the  pleas).   Joinder  in  demorrer. 

Byles  Serjt.  in  support  of  the  demurrers.  With  respect  to  tJie  third  plea,  it  n 
perfectly  good  in  8ub-r705]-stance.  It  contains  an  allegation  that  the  judgment 
against  the  principal  comd  have  been  obtained  in  less  time  than  was  given  by  the 
judge's  order ;  which  allegation  was  wanting  in  Kmnard  v.  KnoU  (ante,  wL  vr.  474, 
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5  Scott,  N.  R.  247).  Where  time  is  given  upon  a  bill  or  note  to  a  party  prior  to  the 
defendant,  the  latter  is  dischareed,  even  though  the  time  is  given  after  action  brought ; 
Hall  V.  Cole  (4  A.  &  K  577,  6  N.  &  M.  124).  In  that  case  the  drawer  bad  given  a 
cognovit  to  the  holder,  by  which,  it  appeared,  the  time  was  enlarged.  The  rule  is 
undoubtedly  different  where  it  does  not  appear  that  by  t^e  security  siven  the  time 
has  been  enlwged;  Sulme  v.  Coks  (2  Sim.  12),  Price  v.  Edmunds{d).  N^Iaule  J.  The 
order  of  Williams  J.,  stated  in  the  third  plea,  does  not  stay  the  proceedii^]  It  does 
not  do  80  in  terms ;  but  the^aintiff  could  not  have  proceeded  in  the  action  until  the 
expiration  of  the  month.  [Tindal  C.  J.  He  might  have  dtmc  so,  though  he  might 
have  been  liable  to  an  attachment.  It  is  possible  the  order  was  drawn  up  in  this  form 
wit^  a  view  to  avoid  a  positive  stay  of  proceedings,  so  as  to  obviate  this  very  objec- 
tion. The  plaintiff  mi^ht  have  applied  for  a  positive  stay  of  proceedings.  Suppose 
the  drawer  had  been  insolvent  and  bad  been  selling  off  his  goods,  might  not  the 
plaintiff  have  gone  on  with  the  action  1]  If  the  words  in  the  order  were  transposed 
thus — "  that  (ul  further  proceedings  in  the  action  shall  be  stayed  unless  the  debts  and 
fsosts  shall  be  pud  within  a  month,"  there  could  be  no  doubt  but  that  it  would  have 
oper&ted  as  a  positive  stay  of  proceedings  for  a  montii.  [Maule  J.  By  transposing 
words  you  may  turn  a  condition  precedent  into  a  oonditiou  subsequent]  The  argu- 
ment pr06]  was  used  to  shew  the  effect  of  the  present  conditioD,  namely,  that  the 
plain taff  could  not  go  on  within  the  numth.  But^  at  any  rate,  the  order  may  be  treated 
as  an  agreement  between  the  plaintiff  and  Braham.  ^Coltman  J.  If  it  was  an 
agreement,  ought  not  the  defendant  to  have  pleaded  its  legal  effect  !  (vide  ante, 
vol.  iii.  780).]  A  psu^y  may  set  out  a  written  agreement  in  its  terms  (sed  vide  ante, 
vol.  iii.  p.  780,  n.) ;  it  is  for  the  court  to  say  what  is  its  legal  effect.  [Tindal  C.  J. 
The  order  contains  nothing  more  than  a  reservation  of  the  power  possessed  by  the 
plaintiff,  under  the  expectation  of  indulgence  on  the  part  of  ybe  defendant.  I  think 
die  third  plea  cannot  be  supported.] 

With  respect  to  the  fourth  plea;  it  alleges  the  discharge  of  the  principal  debtor, 
from  custody ;  which  is  a  complete  release  to  him,  and  therefore  a  discharge  to  the 
aarety.    Tlus  case  is  stronger  thui  Mayhew  v  Orickett  (2  Swanst.  185) ;  where  it  was 
held  Uiat  the  ^oods  of  the  principal  debtor  having  been  taken  in  execution,  aud  the 
execution  having  been  withdrawn,  the  surety  was  therdtty  discharged.  It  is  true  that 
in  £ray  v.  Manam  (8  M,  &  W.  668),  where  time  had  been  given  to  a  prior  indorser, 
after  judgment  had  been  signed  in  an  action  on  the  same  bill  against  a  subsequent 
indorser,  the  court  decided  that  they  could  not,  on  that  ground,  interfere  to  set  aside 
the  judgment,  :ts  it  could  not  be  affected  by  such  indulgence  being  given  after  it  was 
signed.   But  that  case  was  decided  on  the  authority  of  Pole  v.  Ford  (2  Chitt.  R.  126) ; 
and  Mayhew  v.  Cridcett  was  not  brought  before  the  notice  of  the  court.    [Maule  J. 
In  Bavty  v.  Prendergrtm  (6  B.  &  Aid.  187,  2  Chitt  R.  336)  considerable  doubt  was 
entertained  whether  giving  time  to  the  principal  debtor  would,  in  all  cases,  release 
Uie  surety.]   That  was  an  action  upon  a  bond,  in  which  time  had  been  given  to  the 
principal  by  puvl ;  and  [707]  although  this  might  amount  to  a  release  to  the  principal 
in  equify,  it  was  held  to  be  none  at  law.   [!uadal  C.  J.   This  is  not  a  oase  of  the 
diecnaiKe  of  the  principal  debtor.   I  do  not  mean  to  say,  however,  that  the  rule  does 
not  ap^y.]   In  Afayhew  v.  Crickeit  the  discharge  certainly  was  of  the  |>rinci{Hd  debtor. 
Lord  Eldon  there  says:  "I  think  it  clear,  that,  though  the  creditor  might  have 
remained  passive  if  he  chose,  yet,  if  he  takes  the  goods  of  the  debtor  in  execution, 
and  afterwards  withdraws  the  execution,  he  discharges  the  surety,  both  at  law  and  in 
equity."    An  indorsee  of  a  bill  has  a  remedy  against  the  drawer  to  the  same  extent 
as  against  the  acceptor.    Quoad  the  indorsee  the  drawer  is  a  principal.    It  is  not  like 
the  case  of  a  co-surety.   [Bdaule  J.   In  Moore  v.  Bovnnaker  (7  Taunt.  97,  2  Marsh.  392. 
And  see  Sovmaker  v.  Moore,  4  Price,  223)  the  parties  to  a  replevin  suit  referred  to 
arbitration  the  time  of  payment  of  the  rent,  with  certain  claims  of  the  tenant  on  the 
landlord  for  damages,  with  liberty  for  the  tenant  to  deduct  them,  when  awarded,  from 
the  rent ;  and  the  avowant  agreed  to  suspend  proceedings  in  replevin  pending  the 
reference.   After  award  made,  it  was  held  that  the  sureties  in  the  replevin  bond  were 
not  thereby  discharged.]   That  case  was  probably  decided  on  the  same  principle  as 
Davey  v.  Frmdergrass.    [Maule  J.    The  rule  appears  to  have  been  first  adopted  at 

10  B.  &  C.  578,  5  Mann.  &  Ryl,  287.  In  that  case  the  judgment  appeus  to 
hare  proceeded  upon  a  misapprehension  of  the  real  effect  of  the  acts  of  the  plaintiff. 
Tide  6  Mann.  &  Ryl  292,  u.. 
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law  in  oases  ou  bills  of  excfaan^  and  on  bail  bonds ;  in  the  latter  of  which  the  eoart 
exennaes  an  equitable  juriadictiion.] 

The  iewned  seijeant  then  proceeded  to  argue  that  the  replications  to  the  foorth 
and  ninth  pleas  were  bad,  as  containing  a  negative  pregnant.  Upon  this  pcnnt  be 
cited  Afyn  v.  Cole  (Cro.  Jac.  87),  and  Avberie  v.  James  (1  Ventr.  70,  1  Siderf.  444, 
2  Keb.  623),  and  referred  to  Com.  I^.  tit.  Pleader  (R  5). 

[708J  Channell  Serjt.,  contrii.  The  fourth  plea  can  only  be  considered  good  on 
the  ground  that  some  act  has  been  done  with  reference  to  Braham,  by  reason  where(^ 
were  the  present  action  to  succeed,  it  would  be  either  a  fraud  upon  the  defendant, 
inasmuch  as  he  would  loee  bis  remedy  against  the  principal  debtor,  or  a  fraud  upon 
the  principal  debtor,  if  the  remedy  that  remained  to  the  surety  were  to  lead  to 
enforcing  a  liabiU^  against  the  principal,  from  which  he  had  been  dlschatjced 
(vide  5  Mann.  &  RyL  292,  n.).  But  there  can  only  be  fraud  in  this  case  in  the 
absence  of  the  consent  of  the  defendant,  tiie  surety.  This,  then,  being  the  effect  of 
the  plea,  it  was  competent  to  the  plaintiffs  to  traverse  all  the  allegations  therein  that 
are  requisite  to  the  validity  of  the  defence  without  rendering  his  replication  double ; 
and  if  not  double,  it  is  not  open  to  the  objectaon  of  being  a  negative  pr^inaiit 
Where  a  party  is  entitled  to  dispute  two  matters,  he  must  always  leave  it  somewbat 
in  doubt  which  he  intends  seriously  to  dispute.  [Maule  J.  He  probably  intends  to 
dispute  both.]  The  entire  issue  in  this  case  is,  that  the  plaintiff  did  not  release 
Kaham  without  the  defendant's  consent.  [Maule  J.  You  say  that  does  not  admit 
that  tiie  plaintiff  did  release  him  with  the  defendant's  consent.]  It  denies  both 
propositions.  [Tindal  G.  tl.  The  proper  and  distinct  issue  would  appear  to  have 
been,  that  the  defendant  did  give  his  leave  and  licence  for  the  release  of  ^aham.] 
The  plaintiff  might  have  so  replied ;  or  that  he  did  not  discharge  Braham  at  all ;  bat 
if ,  as  is  8ubmitt«i,  the  proposition  was  an  entare  one,  he  had  lUso  a  right  to  put  the 
whole  in  issue.  [Maule  J.  In  the  case  of  an  action  on  a  deed,  the  defendant  mar 
deny  the  sealing  of  the  deed,  or  its  delivery ;  but  he  may  plead  non  est  factum,  whicb 
puts  both  of  these  facts  in  issue.  Tindal  C.  J.  It  seems  difficult  to  distinguish  tiiis 
case  from  Myn  v.  Cole.]  The  doctrine  in  that  case  was  much  quahfied  in  [709]  Beil 
v.  Tuckett  (ante,  vol.  iii.  p.  785,  4  Scott,  N.  R.  402).  fTindal  C.  J.  The  issue  there 
was  not  so  pointedly  accordant  with  that  in  Myii  v.  Cole  as  in  the  present  case.] 

With  regard  to  the  plea  ifeelf,  it  is  to  be  remembered  that  the  party  who  was 
discharged  was  the  drawer  and  not  the  acceptor,  who  is  the  principal  debtor.  All  the 
oases  cited  are  oases  in  which  the  discharge  was  of  the  acceptor.  An  indorser  is  rather 
a  surety  for  the  acceptor.  In  Hailing  v.  Muihall  (2  W.  Bla.  1235)  it  was  held,  that 
the  holder  of  a  bill  of  exchange  may  sue  a  prior  indorser,  notwitlutanding  he  has 
ineffectually  taken  in  execution  a  subsequent  indorser,  and  afterwards  set  hira  at 
liberty.  In  the  mai^ginal  note  to  that  case  in  the  original  edition  of  Sir  W.  Black- 
stone's  Reports  the  words  pior  and  svhseqvetd  were  transposed.  The  error  wu 
pointed  out  by  Lord  Eldon  C.  J.,  in  English  v.  Darley  (2  B.  &  P.  62) ;  and  it  has  been 
corrected  in  a  subsequent  edition  (2d  edit  by  Elsley) ;  but  undoubtedly  no  diatinctioa 
is  made  in  the  language  of  the  judges  between  a  prior  and  a  subsequent  indorser ;  they 
seem  to  put  each  indorser  on  the  same  footing.  [Maule  J.  Lord  Eldon's  opinion 
would  support  this  plea.    Byles  Serjt  referred  to  SmWi  v.  KnoR  (3  Esp.  N.  P.  C.  46).] 

It  was  then  suggested  by  the  court  that,  as  the  defendant  had  judgment  oo.  one 
point,  he  had  better  amend  upon  the  other,  to  which  Channell  Serjt  assented  ;  Maule  J. 
observing  that  the  court  was  not  to  be  understood  as  giving  any  opinion  upon  the 
point  aa  to  whether  the  replications  to  the  fourth  and  nint^  pleas  involved  a  n^ative 
prejniant 

Judmient  for  the  plaintiff  on  the  demurrer  to  the  replioations  to  the  third  and 
eighth  pleas,  and  leave  to  amend  the  replications  to  the  fourth  and  ninth. 

[710]   Candy  and  Dean  v.  Maugham.    Nov.  6,  1843. 

[S.  C.  7  Scott,  N.  R.  401 ;  13  L.  J.  C.  P.  17.] 

Pending  an  action,  an  extent  in  chief  issued  ag^nst  the  plainti^  and  upon  the  inquiu- 
tion  had  thereunder,  the  debt  sought  to  be  recovered  was  returned  as  seized  to  the 
use  of  the  crown.   Held,  not  a  case  for  relief  under  the  interpleader  act 

On  the  20th  of  July,  nn  extent  in  chief  for  6000L  issued  agaiust  the  plaintiff 
William  Dean,  and  the  sum  of  228L  2s.  1  Id.  (a  balance  remaining  due  upon  ao  account 
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fw  goods  Mdd  and  delivered,  bang  foand  by  inquisition  to  be  oving  from  the  defendant 
Maiiduun,  a  warehouaemim,  canyine  on  business  under  the  firm  m  Maugham  and  Ca, 
to  the  ^aintil^  Charles  Quidy  and  William  Dean^  was  seized  into  tiie  Queen's  hands 
the  ueriff.  On  the  26tfa  of  July,  the  plaintiffs  sued  out  a  writ  of  summons  against 
tine  defendant,  indorsed  for  2281.  28.  lid.  On  the  27tb  of  July,  an  extent  in  ehief 
for  3954L  issued  af^inst  both  of  the  plaintiffs.  On  the  3d  of  August,  the  defendant 
remved  from  Mr.  Walford,  the  solictor  to  the  Customs,  the  following  letter : — 

"Custom  House,  London,  August  1843. 

**  Sirs — I  beg  to  inform  you  that  on  the  20th  day  of  July  last,  a  writ  of  extent, 
at  the  suit  of  the  Crown,  was  issued  against  William  Dean,  one  of  the  firm  of  Charles 
Candy  and  Co.  of  Watling  Street,  in  the  city  of  London,  warehouseman,  for  the  sum 
of  6000L,  and  that  on  the  27th  day  of  July  last,  another  writ  of  extent,  also  at  the 
suit  ftf  t^e  Crown,  was  issued  asunst  the  said  Charles  Candy  and  William  Dean,  for 
the  sum  of  39541.  Is.  4d.  j  and  that  under  those  processes,  all  debts  due  to  the  said 
firm  mt  the  date  of  the  fiats  for  the  said  writs  of  extent  respectively,  will  be  recovered 
for  the  use  of  the  Crown.  And  I  also  beg  to  inform  you  that  all  such  debts  paid  to 
the  said  firm  by  any  debtor  thereto,  after  notice  of  the  above  extents  having  issued, 
will  be  recovered  over  agun  at  the  suit  of  the  Crown  from  the  party  paying  tiie  someL 
— I  am,  &c 

"  Messrs.  Maugham  uid  Ca,  Gutter  Lane." 

[711]  Upon  an  affidavit  stating  these  &ots,  denying  collusion,  and  (Bering  to  Iniug 
the  2281  2s.  lid.  into  courts 

Manning  Serjt.,  on  the  part  of  Maughan  the  defendant,  moved,  under  the  1  &  2 
W.  4,  c.  58,  s.  1,  for  an  interpleader  rule.   [Tindal  C.  J.   Does  the  interpleader  act 


especially  those  relating  to  costs,  shew  that  the  court  has  no  junsdiotion  to  make  the 
Crown  a  part^  to  an  interpleader  rul&]  Here,  the  claim  is  made  by  die  Board  of 
Customs,  a^unst  whom,  as  a  distinct  body  from  the  Crown,  a  mandamus  may  issue. 
[Tindal  C.  J.  AU  the  proceedings  under  the  extent  in  chief  are  by,  and  in  the  name 
of,  the  Crown.  You  call  upon  us  to  direct  an  interpleader  between  the  defendant  and 
the  Crown,  eo  nomine.]  Independently  of  the  interpleader  act,  the  defendant,  whose 
time  for  pleading  is  now  expired,  is  entitled  to  the  protection  of  the  court  Wherever 
the  court  sees  thaA  the  Crown,  though  no  party  to  the  record,  has  an  interest  in  the 
matter  in  suit,  they  may  pronounce  judgment  for  the  Crown.  And  if  a  presumption 
of  title  only  appears  for  the  Crown,  the  court  will,  in  some  casee,  proceed  to  give 
judgment  in  the  action ;  but  will  suspend  execution  until  the  party  luis  interpleaded 
with  the  Crown.  For  tiiese  positions  a  variety  of  authorities  will  be  found  collected 
in  Mann.  Exoh.  Prao.  2d  edit  136  (a).  [Maule  J.  In  the  oaaes  [712]  referred  to, 
was  the  court  put  in  motion  by  an  application  on  the  part  of  the  Crown,  or  did  Uie 
suggestion  come  from  the  party  in  the  cause  ?]  The  court  proceeded  sometimes  on  the 
suggestion  of  the  king's  serjeante,  sometimes  propiio  motu. 

Per  curiam.  If  by  the  extents  and  the  proceedings  under  them  the  plaintiffs'  right 
of  action  is  now  vested  in  the  Crown,  the  defendant  may  plead  that.  We  cannot 
interfere.  The  defendant  may  apply  to  a  judge  at  chambers  for  a  summons  for  time 
to  plead,  returnable  at  ten  in  tiie  morning. 

Bule  refused. 


SiK  WiLUAK  Hknby  Richardson,  Knight,  v.  Henry  Kensit,  tuk  Yuitnger. 

Nov.  11,  1843. 

The  directions  to  the  taxing  officers  of  Hilary  Vacation,  1834,  do  not  apply  to  the 
costs  of  defendants ;  though,  where  the  master  has  exercised  a  sound  discretion  in 

(a)  Vide  Adam  FemretKs  case,  T.  29  K  1,  Maynard's  Memoranda  in  Scaccario, 
42,  43 ;  T.  n  H  4,  fo.  71  b.  per  three  justices ;  M.  12  H.  7,  fo.  12  a. ;  T.  16  H.  7, 
fo.  12  a. ;  F.  N.  B.  34  H.  38  E. ;  fmian  v.  BerkU}/,  Plowd.  243 ;  Btvwnioe  v.  Michell, 

1  KoU.  Rep.  206,  208 ;  Chantxllw,  &c,  of  Cambridge  v.  H^algrave,  Hob.  126,  127  ;  CoU  v. 
Bishop  of  Coventry,  ibid.  163  ;  Cumber  v.  Bishop  of  Chichester,  Cro.  Jac.  216 ;  Barday  v. 
Bmil,  3  Ves.  jun.  436.    And  see  E.  Sirange's  case.  Lib.  Ass.  anno  1,  fa  1,  pi.  1  ; 

2  EolL  Abr.  tit  Rege  luconsulbo  j  18  Vioer's  Abr.  tit  Rege  Inooosulto. 


Maule  J.   The  provisions  of  iAalb  act, 
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taxing  a  defendant's  costs,  according  to  the  scale  there  given,  the  oourl  will  not 
interfere. — In  an  action  to  recover  the  sum  of  51.  for  a  fine  alleged  to  be  payable  to 
the  lord  of  a  manor  on  the  admittance  of  the  defendant  as  tenant  in  remainder  in 
fee  to  certain  copyhold  premises,  in  which  acdon  the  plaintiff  had  obtained  a  rule 
for  a  special  jury,  a  veidict  was  taken  subject  to  the  opinion  of  the  court  upon  a 
special  case  ;  and  it  was  referred  to  a  barrister  to  ascertain  and  state  the  amount  of 
the  annual  value  of  the  premises,  uid  any  deductions  proper  to  be  made  in  respect 
thereof — the  arbitrator  to  have  power  to  certify  that  the  cause  was  prop^  to  be 
tzied  before  a  judge  of  a  superior  court  and  not  before  the  sheriff.  Upcm  a  qiedil 
case,  the  decdsion  of  the  court  was  in  &vour  of  the  defendant,  but  no  oertmeata 
was  obtained  from  the  arbitantor.  The  master  having  taxed  the  ooats  upon  the 
full  scale :  Hdd,  that  he  had  acted  within  his  authority,  and  exerdaed  a  pnper 
discretion. 

Assumpsit  by  the  plaintiff,  the  lord  of  the  manor  of  Chipping  Bamett  and  East 
Barnett,  to  recover  from  the  defendant  51.,  being  the  amount  of  the  fine  alle^;ed  to  be 
payable  on  the  admission  of  the  de-[713}-feiidant  as  teuuit  in  remainder  in  fee  to  oertsin 
copyhold  pMmises  within  and  parcel  m  the  manor.  The  sum  indorsed  on  tiie  writ  of 
summons  was  51. 

At  the  trial  before  Tindal  C.  J.,  at  the  Middlesex  sittings  after  Michaebnas  tern 
1841,  a  verdict  was  taken  for  the  damages  hud  in  the  declaration,  subject  to  the 
opinion  of  the  court  upon  a  special  case,  with  liberty  for  t^e  court  to  draw  sudi  infer 
ences  as  a  jury  might  draw :  and  it  was  referred  to  a  barristw  to  ascmtain  aod  state 
the  amount  of  the  annual  value  of  the  copyhold  premises  mentioned  in  the  pleadina 
and  all  questions  touching  the  same,  and  any  deductions  or  deduction  claimed  hy  ue 
defendant  as  proper  to  be  made  in  respect  of  such  premises :  and  it  was  ordered  that 
the  arbitrator,  if  required  by  either  party,  should  state  upon  the  face  of  his  avaid  the 
finding  as  well  as  the  principle  of  such  finding,  and  that  such  award  should  be  intro- 
duced into  the  special  case  :  the  arbitrator  to  have  the  same  power  as  a  judge  sittipg 
at  nisi  prius,  to  amend  the  record  and  to  certify  that  the  cause  was  proper  to  be  tiied 
before  a  judge  of  the  superior  courts,  and  not  before  the  sheriff  or  judge  of  an 
inferior  courts  and  likewise,  if  necessaiy,  t^t  the  cause  was  pnqter  to  be  tzied  bjr 
a  speoial  jury. 

Upon  the  arvument  the  special  case,  two  questions  were  raised,  first,  whethsr 
certain  extraots  from  the  court-rolls  of  the  numor,  which  were  set  out  in  the  taat, 

were  sufficient  evidence  of  the  existence  of  a  custom  in  the  manor  for  the  payment  of 
a  fine  by  a  remainder-man  on  admittance  to  a  copyhold—secondly,  whether  the  fiae 
assessed  was  a  reasonable  fine.  After  taking  time  to  consider,  the  court  held,  as  to 
the  first  question,  that  by  the  custom  of  the  manor  a  fine  was  due  on  the  admittance 
of  a  remainder-man,  whether  he  prayed  admittance,  and  was  admitted,  at  the  same 
time  as  ^e  tenant  of  the  particular  estate,  or  during  the  continuance  [714]  of  sudh 
estate.  But,  upon  the  second  question,  they  were  of  opinion  that  the  fine  claimed 
was  unreasonaUe,  inasmuch  as  in  calculating  it  no  allowanee  had  been  made  for  the 
expense  of  repairs :  and  they  thereupon  directed  that  a  nonsuit  should  be  entered 
(ante,  vol  v.  485.   6  Scott^  N.  K  419). 

On  the  taxation  of  the  defmduit^  oosts  before  the  master,  it  was  eontmded  for 
tke  plaintii^  tiiat^  as  the  sum  sought  to  be  recovered  was  only  5L,  tiie  ooets  should  be 
taxm  upon  the  reduced  scale  provided  by  the  directions  to  the  taxing  officers  ia 
Hilary  Vacation,  4  W.  4  (1834).  The  taxation  having  been  adjourned,  in  older  to 
give  the  defendant  an  opportunity  of  applying  to  the  Xxnd  Chief  Justice  for  a  certifi- 
cate that  the  cause  was  proper  to  be  tiied  oefore  him,  application  was  acocNrdin^y 
made ;  but  his  lordship,  declined  to  ^ve  such  certificate,  un  the  ground  that,  by  Uie 
order  of  nisi  prius,  the  power  of  certifying  had  been  transferred  to  the  u-bitzator. 
The  arbitrator  having  made  his  award,  it  was  assumed  that  his  power  to  certify  bad 
ceased  (see  Asliei/  v.  Joy,  9  Ad.  &  E.  702, 1  P.  &  D.  460.  But  see  also  HaUen  (or  Wallm) 
v.  SnUtk  5  M.  &  W.  159,  7  DowL  P.  C.  394i  On  a  second  attendance  the  master 
taxed  the  costs  iqion  the  usuid  unreduced  scale. 

Bompas  Serjb,  in  Trinity  term  last,  obtained  a  rule  niai  to  review  tke  tantioo,  at 
the  ground  that,  as  the  action  was  brought  to  recover  tke  sum  ci  5L  only,  and  neidur 
the  judge  nor  the  arbitrator  had  certified  that  the  cause  was  a  proper  one  to  be  tried 
before  a  judge  of  a  superior  courts  the  master  ought  to  have  taxed  the  costs  upon  tbfr 
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ttduced  scale.   He  referred  to  Parsons  v.  PUOur  (4  N.  C.  S06,  6  Soott^  298,  6  DowL 
^-f^)'       ^Haaam  V.  Heath  (4  Q.  R  402,  3  Gale  &  D.  474). 
[716]  Channel!  Serjt,  now  shewed  cause.   The  directions  as  to  taxation  of  H.  V. 
*/5P*y  of  plaintiffs.    It  is  true  that  where,  as  in  one  of  the 

"»  eited  when  this  rule  was  obtained,  the  master  has  adopted  the  lower  scale  in 
a  defenduit's  costs,  the  courts  have  refused  to  interfere  with  his  discretion ; 
but  It  IS  not  therefore  to  be  assumed  that  they  will  interpose  where  he  has  thought 
JTOper  to  tax  them  on  the  usual  scale.  It  is  impossible  to  say  that  this  was  a  case 
which  oould  properly  have  been  decided  by  a  sherirs  jury.  [Tindal  C.  J.  The  test 
of  these  directions  is  not  whether  a  writ  of  trial  will  lie.]  If  the  plaintiflF  had  succeeded, 

entitled  to  the  higher  scale  of  costs, 
nnnpas  Serjt,  in  siqiport  of  his  rule.  Tlie  directions  in  question  are  applicable  to 
rae  costs  of  defendants  as  welt  as  of  plaintifis'  costs.  Upon  this  mnnt,  FanoM  r. 
■ftfc^and  ^Uliamm  v.  Heath  are  distmot  authorities.  [Tindal  C.  J.  The  case  of 
frubamaonv.  Htathaaunsate  only  to  this,  that  the  court  of  Queen's  Bench  thought  the 
Barter  had  jhA  exercised  an  improper  discretion.]  It  is  a  distinct  decision  that  the 
y^bich  have  all  the  force  of  a  rule  of  court,  apply  as  well  to  defendants'  as 
to  plaintiffi'  costs.  A  case  can  hardly  occur  in  which  the  defendant  will  not  be  entitled 
to  some  costs,  although  the  plaintiff  mav  have  the  general  costs  of  the  cause.  If  it 
were  held  tlut  the  directions  did  not  apply  to  both,  two  different  scries  of  costs  might 
be  allowed  in  the  some  cause.  [Mauls  J.  If  the  master's  discretion  is  in  any  case 
improperly  exercised,  the  court  may  control  it] 

T^SDAL  C.  J.    The  question  is,  whether  the  taxation  of  costs  in  this  case  has  been 
properly  conducted,  with  reference  to  the  directions  given  to  the  taxing  officers  [716] 
as  to  all  writs  issued  on  or  after  the  16ih  of  March  in  that 
^ear.    These  directions  are  no^  properiy  speaking,  a  rule  of  court :  they  are  merely 
imtructions  given  to  the  masters  tor  the  relation  of  their  conduct  in  a  matter  which, 
by  the  statute  of  Gloucester,  has  been  left  to  the  court — the  costs  of  increase  being, 
by  that  statute,  given  to  the  successful  party,  at  the  discretion  of  the  court  Looking 
i^these  directions,  it  is  clear  that  the  costs  of  a  defendant  are  not  within  their  letter, 
ine  words  are — "In  all  actions  of  assumpsit,  debt,  or  covenant,  where  the  sum 
recovered,  or  paid  into  court  and  accepted  by  the  plaintiff  in  satisfaction  of  his  demand, 
or  agreed  to  be  paid  on  the  settlement  of  the  action,  shall  not  exceed  201.  without 
costs,  the  plaintiff's  costs  shall  be  taxed  according  to  the  reduced  scale  hereunto 
annexed."    Nothing  is  said  about  the  defendant's  costs.    The  next  clause  provides 
that  "at  the  head  of  eveiy  bill  of  coste  taken  to  the  taxing  office  to  be  taxed,  it  shall 
be  stated  whetiier  the  sum  recovered,  accepted,  or  agreed  to  be  paid,  en»eds  the  sum 
of  301.  or  not^  in  the  following  form—*  Debt  above  301.,' '  Debt  20L  or  under.' "  That 
also  seems  to  apply  only  to  the  plaintiff's  oosts.   Then  follows  the  proviso,  that,  "in 
can  of  a  tnaX  before  a  judge  of  one  of  the  superior  courts  or  a  judge  of  assize,  if  the 
judge  shall  certify  on  the  postea  that  the  cause  was  a  proper  one  to  be  tried  before 
him,  and  not  before  a  shenff  or  judge  of  an  inferior  court,  the  costs  shall  be  taxed 
upon  the  usual  scale."    The  scale  of  costs  annexed  contains  no  coste  peculiarly  or 
exclusively  applicable  to  defendants :  all  aeem  to  be  charts  or  disbursemente  incurred 
or  made  by  or  on  account  of  the  plaintiff  only.    It  is  said,  however,  that  the  masters 
have  been  in  the  habit  of  taxing  defendants'  costs  upon  the  same  principle  as  that 
upon  which  plaintiffs'  coste  are,  by  these  directions,  required  to  be  taxed.  That 
certainly  is  [717]  so :  and  H^illiamaon  v.  Heath  shews  that,  where  the  master  has,  in 
tiie  exercise  of  a  proper  discretion,  dealt  with  a  case  as  falling  within  the  spirit  of  the 
instnictioDB,  the  oourt  wiU  not,  on  that  account^  direct  the  taxation  to  be  reviewed. 
That  is  all  which  that  case  decides.  There,  the  defendant  having  resisted  the  i^ntiffs 
^qdiootioo  to  have  the  cause  tried  before  the  sheriff,  the  court,  in  the  exercise  of  a 
very  wise  discretion,  refused  to  relieve  him  fnnn  a  difficulty  which  he  had  brou^t 
upon  himself.    The  question  is,  whether  the  master  has,  or  has  not,  in  this  case 
exercised  a  proper  discretion,  in  taxing  the  defendant's  coste  upon  the  higher  scale ; 
and  I  am  of  opinion  that  he  has.    It  is  true,  the  sum  sought  to  be  recovered  was 
oily  61. :  but  the  question  between  the  parties  involved  two  pointe  of  some  nicety — 
fust,  whether  the  extracte  from  the  court-rolls  were  sufficient  evidence  of  the  existence 
of  a  custom  in  the  manor  for  the  payment  of  a  fine  by  a  remainder-man  on  admittance 
to  a  copyhold ;  and,  secondly,  whether  the  fine  that  had  been  assessed,  was  or  was 
not  a  reHonable  one.   What  oould  a  sheriff  have  done  with  questions  of  that  deacrip- 
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tion  f  It  seems  to  me  that  this  was  a  case  which  oould  (mly  be  pmpetW  tried  befne 
a  judge  of  a  superior  ooui%  and  that  the  costs  have  been  ippaperiy  taxed  aoooding  to 
the  ordinary  scale. 

Ck>LTHAN  J.  Although  these  directions  do  not,  in  strictness,  apply  to  ooOtti 
a  defendant,  they  may  furnish  a  guide,  for  the  discretion  of  the  master,  is  tuiog  • 
defendant's  costs.  In  H^illiamson  v.  Heath,  the  master  having  taxed  the  defendtot'a 
costs  upon  the  lower  scale,  the  court  of  Queen's  Bench  declined  to  interfere.  Tbit 
case,  upon  the  facts,  appeared  a  proper  one  to  be  tried  before  the  sheriff;  bat  the 
defendant  had  suocessf uUy  opposed  the  application  for  a  writ  of  trial ;  and  t^  ii 
assigned  by  the  court  as  one  reason  for  their  [718]  apjnrovid  of  the  exercise  of  ^ 
master's  discretion.  On  the  other  hand,  in  PcawHS  t.  Fitdier  the  costs  wen  tuad 
upon  the  higher  scale,  and  this  oourt  dedined  to  order  a  review.  There  a^^inn  to 
be  nothii^  in  either  of  those  oases  to  fetter  t^e  exercise  of  our  judgment  in  tke 
present  case. 

Ebskine  J.  I  also  am  of  opinion  that  the  directions  in  question  apply  onl;  to 
the  costs  of  plaintiffs ;  not  merely  because  tiie  items  in  the  scade  annexed  are  itmi 
that  would  exclusively  form  part  of  a  plaintiff's  bill  of  costs,  but  also  because  theyu^ 
in  terms,  limited  to  cases  where  the  sum  recovered,  or  pfud  into  court  and  SGtnptel 
by  the  plaintiff  in  satisfaction  of  lus  demand,  or  agreed  to  be  paid  on  tiie  settlement 
of  the  action,  shall  not  exceed  20L  without  costs — not,  where  the  sum  songbt  to  be 
recovered  shall  not  exceed  20L  ;  which,  probably,  would  have  been  the  case  if  defen- 
dants' costs  had  been  contemplated.  The  second  paragraph  also  shews  that  |duBtib' 
costs  alone  were  meant ;  for,  it  requires  a  statement  at  uie  head  of  the  bill  which  wild 
not  be  applicable  to  a  defendant's  tnll  of  costs.  The  present  ease,  therefore,  not  Ming 
strictly  within  the  directions,  the  question  is  whether  the  master  has  done  wnng  m 
taxing  the  defendant's  costs  upon  uie  ordinary  scale.  In  the  first  place  it  ceitaimy  ii 
a  case  in  which  no  judge  would  have  granted  a  writ  of  trial :  and,  if  tried  bdon  » 
judge  of  one  of  the  superior  courts,  a  certificate  that  it  was  a  proper  case  to  be  so  tried 
would  undoubtedly  have  been  granted.  What  is  there,  therefore,  to  contiol  osr 
discretion  ?  In  Parxms  v.  PUcher  (4  N.  C.  306,  6  Scott,  298,  6  DowL  P.  C.  600),  the 
costs  having  been  taxed  upon  the  higher  scale,  though  the  siun  in  dispute  was  t« 
than  201.,  this  court  refused  to  interfere,  on  the  ground  that  the  attention  of  the  [718] 
master  had  not,  at  the  time  of  the  taxation,  been  called  to  the  fact  that  t^e  demua 
was  below  201.  But  if  these  directions  to  the  taxing  officers  had  mnounted  to  u 
imperative  rule,  forbidding  the  tuation  of  a  defendant's  coets  on  the  highw  acale  in 
all  cases  where  the  sum  sought  to  be  recovered  did  not  exceed  20L,  the  court  oa^ 
to  have  interfered,  and  would  have  done  so.  In  tiie  otiier  case,  fTiUiamaon  v.  Be^ 
(4  Q.  B.  402,  3  Gale  &  D.  474),  an  application  had  been  made  by  the  phuntiff  to  ti; 
tiie  cause  before  the  sheriff^  which  was  resisted  by  the  defendant;  aud  uUiiutfllf 
tJiere  was  a  judgment  as  in  case  of  a  nonsuit  The  master  having  taxed  the  dtlo- 
dant's  costs  upon  the  lower  scale,  the  court  of  Queen's  Bench  refused  to  interfere  witk 
that  exercise  of  his  discretion,  because  the  defendant  had  himself  prevented  the  esse 
from  going  before  the  sheriff.  Lord  Denman  certainly  says  that  a  defendant's  costs 
are  within  the  spirit  of  the  instructions  :  but  he  clearly  does  not  mean  that  in  cuet 
the  courts  are  bound  so  to  deal  with  them,  or  it  would  not  have  been  necesawy  to 
assign  any  reason  for  not  interfering  in  that  instance.  Upon  the  whole,  it  eeema  to 
me  that  there  is  nothing  either  in  t£e  words  or  in  the  spirit  of  the  directions,  or  d 
the  decisions  thereon,  to  call  upon  us  to  intffl^ere  with  the  discretion  which  the  master 
has  exercised  in  this  case. 

A£aule  J.  I  also  concur  in  thinking  that  this  rule  ought  to  be  dischaiged.  The 
question  arises  upon  the  directions  given  by  the  courts  to  the  taxing  offices  in  E  T., 
1834.  These  directions,  it  is  to  be  remarked,  do  not  purport  to  be  a  rule  of  all  tfc* 
courts ;  and  no  doubt  this  was  done  advisedly.  By  various  statutes,  antaent  aad 
modem,  successful  litigants  are  declared  to  be  entitied  to  costs,  which  u«  to  be 
measured  by  the  di8-[720]-cretion  of  the  court  In  determining  the  proper  amoant 
of  costs  in  each  case,  the  courts  have  been  in  the  habit  of  being  guided,— althon^  1 
apprehend  they  are  not  in  any  case  bound, — by  the  certificates  of  the  masters. 
operation  of  the  directions  is,  to  limit  the  discretion  which  the  courts  have  been  in  ^ 
habit  of  confiding  to  their  officers ;  but^  they  do  not,  as  I  conceive,  limit  the  discreooo 
exercisable  by  ue  courts  themselves :  nor  do  they  profess  to  take  away  the  powff « 
the  courts  to  award  costs  in  any  case  as  they  may  think  fit   The  reason  way  itae 
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directions  axe  not  in  the  ordinarj  form  of  a  rule  of  court  probably  is,  that  they  might 
in  tiiat  case  have  operated  indirectly  as  a  partial  repeal  of  the  statutes  giving  costs ; 
sod  I  believe  that  a  power  in  the  judges  to  make  a  rule  that  shall  operate  to  take 
sway  the  rights  of  parties,  can  only  be  given  by  an  act  of  parliament.  Without  such 
m  authority,  the  courts  could  no  more  do  this  than  they  could  restrict  a  party  to 
single  costs,  where  an  act  of  parliament  had  awarded  him  double  costs.  But,  whether 
they  might  have  done  it  or  not,  it  is  not  material  to  consider ;  for,  the  judges  have 
not,  in  fact,  assumed  to  make  any  such  rule.  These  directions  to  the  taxing  officers 
apply  distinctly  and  plainly  to  the  costs  of  plaintiifs  only.  Looking  at  the  language 
of  the  introductory  instructions  and  at  the  accompanying  scale,  I  think  it  clear  that 
the  framers  intended  to  coniine  them  to  plaintifls'  costs.  The  direction  as  to  the 
heading  of  the  bill,  and  every  item  of  charge  contained  in  the  scale,  equally  point  to 
tiie  same  conclusion.  Nol^n^  is  said  about insbruotions for  plea,  or  ingrossingplea, 
or  aay  thin^  else  that  is  ezdusively  applicable  to  a  bill  of  costs  for  a  defendant  These 
diroction^  in  eases  to  which  they  do  apply,  do  not  limit  the  master^s  discretion  as  to 
the  lowness  of  the  amount  to  l>e  allowed ;  they  only  provide  that  he  shall  not  allow 
more  than  the  sums  set  down.  Before,  as  well  as  after  [721]  the  issuing  of  those 
directions,  the  master,  if  he  thought  fit,  might  allow  a  party  less  than  the  usu^  amount 
of  costs ;  and  it  was  competent  to  the  court  to  adopt  his  act.  It  was  in  the  exercise 
of  such  a  discretion  that  the  master  taxed  the  costs  in  JFUliamson  v.  Heath.  The 
defendant  having  complained  to  the  court  that  he  had  not  been  allowed  a  sufficient 
amount  of  costs,  the  court,  in  effect,  say,  there  is  nothing  in  the  instructions  to  interfere 
with  the  discretion  of  the  master  in  such  a  case  as  this :  the  allowance  he  has'  made  is  in 
conformity  with  the  spirit  of  the  rule ;  or,  in  other  words,  they  say,  that  the  master 
has  not  made  any  imprwer  deduetions :  and  in  confirmation  of  that,  they  add — "  We 
find  that  the  offioers  in  all  the  courts  have  applied  t^t  rule  to  the  defendant's  costs  aa 
well  as  to  tiie  plaintiff's,  and  that  the  practice  has  been  recognized  and  approved  by 
the  court  of  Common  Fleas  in  Parsons  v.  Piicher.  We  think  such  practice  is  quite 
within  the  spirit  of  the  instructions  to  taxing  officers,  and  that  it  ought  to  be  supported.'* 
In  Parsons  v.  Pitcher  the  costs  were  taxed  upon  the  higher  scale.  If  the  instructions 
had  been  binding  upon  the  court  and  the  master,  the  master  would  have  been  precluded 
from  giving  the  costs  allowed  in  that  case ;  and  the  decisions  would  not  have  been 
tenable  upon  the  reason  assigned. 

Bompas  Serjt  submitted,  that,  lookine  at  the  decision  in  the  court  of  Queen's 
Bench  in  WUliamson  v.  Heath,  the  rule  ought  not  to  be  dlschai^ed  wiUi  costs. 

TiNOAL  C.  J.  As  the  object  of  the  application  was  to  urive  at  a  better  under- 
standing of  a  quasi  rule  of  court,  we  think  uiere  should  be  no  ooete. 

Ihiie  diachaiged,  without  costB. 


[722]  £x  PARTE  Bentealu   Nov.  7, 1843. 

Where  an  attorney  had  changed  his  name  by  royal  licence,  the  court  allowed  tiie  roll 
to  be  amended  by  substituting  the  new  name  for  the  old. 

Sir  T.  Wilde,  Seiieant,  moved  that  the  name  of  Francis  "  Benthall "  might  be 
entered  on  the  roll  of  attorneys  of  this  court  in  lieu  of  "Bentall."  The  affidavit  on 
which  the  motion  was  founded  stated  that  in  Michaelmas  term  1839,  the  applicant 
was  duly  admitted  an  attorney  of  this  court  by  his  then  name  of  "  Bentall,"  but  that 
he  had  since  obtained  the  royal  licence  to  assume,  and  that  he  had  assumed,  instead 
thereof,  the  "  name  of  Benthall." 

In  Ex  parte  Hayward  (a)  this  court  refused  to  allow  a  similar  application ;  but  in 
Ex  parte  fVare  (6  Dowl.  P.  C.  311)  the  court  of  Queen's  Bench  (c)  came  to  an  opposite 
decuion.  It  is  aubmicted  that  the  present  applicant  is  only  doing  that  which  every 
attorney  is  bound  to  do,  under  such  drcumstanoes,  for  the  protection  of  the  public. 

Per  curiam.    Rule  granted. 

(a)  G  Scott,  712.  In  that  case  the  Crown  had  granted  leave  to  use  an  additional 
name. 

(e)  By  Patteson  J.  in  the  Bail  court  But  this  court,  in  the  same  term,  refused  a 
nmiW  i^Ucation  from  the  same  party.  Ware^  Ex  parte,  6  DowL  P.  C.  463.  And  see 
fTan,  Expartfi,  Am.  119. 
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[723]   Rowland  v.  VizicntLLy  and  Another.    Nov.  9,  1843. 

An  affidavit  of  service  of  a  rule  to  compute  by  leaving  the  copy  "  with  a  dwk  or 
servant  of  the  defendants  at  their  warehouse,"  is  insuffiduit. 

Halcombe  Serjt.  moved  to  make  absolute  a  rule  to  compute,  in  an  action  aguott 
two  partners  on  a  bill  of  exchange. 

It  appeared  by  the  affidavit  of  service,  that  the  copy  had  been  left  with  a  "  clei^ 
or  servant  of  the  defendants  at  their  warehouse."  The  learned  serjeant  said  that  the 
officer  objected  to  the  affidavit  on  the  authority  of  Ibotson  v.  Phelps  (6  M.  &  W.  626, 
8  Dowl.  P.  C.  770) ;  where  the  court  of  Exchequer  held  an  affidavit,  which  stated  a 
service  by  leaving  tiie  copy  of  the  rule  "  with  the  defendant's  warehouseman  at  his 
warehouse,"  to  be  insuffident  The  present  case  is  distinguishable ;  for  here  the  party 
with  whom  t^e  copy  was  left  is  described  as  *'  clerk." 

TiNDAL  C.  J.  Notwithstanding  that,  he  may  be  in  a  veiy  subordinate  emidoy- 
ment    You  had  better  amend  the  service. 

Maule  J.  Service  upon  a  domestic  servant  at  the  defendant's  place  of  residence 
is  held  sufficient^  on  the  ground  that  it  is  the  servrat's  duty  to  receive  papm  and 
letters  left  there  for  his  master,  and  to  deliver  them  to  him.  lliat  may  not  be  the 
case  with  respect  to  his  clerk. 

The  rest  of  the  court  concurred. 

Rule  refused. 


[724]  Hatfield  v.  Haverfield.   Nov.  9, 1843. 

A  rule  for  an  attachment  for  non-payment  into  court  of  tbe  proceeds  of  a  sale, 
pursuant  to  a  rule,  without  stating  the  amount,  must  be  a  rule  nisi. 

Byles  Serjt.  moved  for  an  attachment  against  the  sherilT  for  disobedience  a  rule 
for  payment  into  court  of  the  proceeds  of  a  sale  under  a  fieri  facias.  Hie  leaned 
Serjeant  submitted  that  the  rule  should  be  absolute  in  tJie  first  instance. 

Per  curiam.  As  the  rule  of  court  is  not  for  the  payment  of  a  sum  certain,  the  mk 
must  be  a  rule  niai. 

Rule  accordingly. 

Ceal  v.  Cockbuen.   Nov.  10,  1843, 

On  a  motion  for  a  distringas  to  proceed  to  outlawry,  reasonable  ground  must  be  dis- 
closed by  the  affidavit  for  believing  that  the  defendant  is  out  of  the  country. — Where 
tbe  affidavit  for  a  distringas  names  the  defendant  by  initials,  it  must  shew  tfait 
the  action  is  brought  on  a  document  in  which  the  defendant  has  so  described 
himself. 

Bompas  Serjt.  moved  for  a  distringas,  in  order  to  proceed  to  outlawry  against  tbe 
defendant.  His  affidavits  stated  that  all  attempts  to  discover  the  defendant's  i^soe 
of  abode  had  been  ineffectual,  all  that  the  plaintiff  could  ascertain  being  that  tbe 
defendant  had  held  a  situation  in  the  Ordnance  Office  in  the  Tower  of  London  ;  tJiat; 
previously  to  the  30th  of  October  last,  several  applications  had  been  made  at  tiw 
office  wi&  a  view  to  ser^'iug  him  with  the  writ  of  summons,  but  that  on  all  soch 
occasions  the  deponent  had  been  informed  thatthedefendant  was  not  there,  but  had  gone 
out  of  town,  or  nad  gone  abroad,  and  that  the  time  of  his  retuni  was  quite  uneertaio : 
that,  on  the  30th  of  October,  l^e  deponent  called  again  at  the  office,  and  was  inf(»ined 
[726]  by  the  porter  there  that  the  defendant  was  out  of  town,  imd  that  he  (the  pwter) 
could  not  tell  when  he  would  return,  and  did  not  know  where  he  dwelt ;  that  tbe 
deponent  thereupon  informed  the  porter  that  he  came  for  the  purpose  of  serving  tbe 
defendant  with  a  writ  at  the  suit  of  tbe  plaintiff,  and  made  an  appointment  for  tbe 
following  day ;  that  the  deponent  called  on  the  following  day  at  the  office  pursuant  to 
his  appointment,  when  he  was  informed  by  a  clerk  in  the  office  that  the  defendant  had 
gone  abroad,  to  the  South  of  France,  he  believed ;  and  upon  the  deponent's  infwmiiie 
uie  olerk  the  piurpoae  of  his  visit,  and  asking  if  he  knew  the  defendant's  {dace  « 
abode,  t^e  clerk  repUed,  "  No  \  in  &ct,  no  one  knows  i  but^  to  my  certain  knowledge 
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he  is  away,  not  only  to  avmd  tiiu  writ,  but  several  others ;  and  I  qaestion  if  he~c(niieB 
hack ; "  and  that  the  deponent  then  made  an  appointment  for  the  next  day,  when  he 
again  saw  the  same  clerk,  and  left  a  copy  of  the  writ  with  him. 

The  affidavit  described  the  defendant  by  his  initials  thus,  "  H.  D.  Cockbum  ; "  and 
there  being  nothing  in  it  to  shew  that  the  action  was  upon  a  bill  of  exchange  accepted 
by  the  defendant  by  the  initials  only  of  his  double  Christian  name  (as  was  the  case), 
the  court  required  the  defect  to  be  supplied.    This  having  been  done  the  rule  was 

Granted. 

[726]  PEiCK  V.  Botes.  Nov.  10, 1843. 

[S.  C.  7  Scott,  N.  K.  436.] 

In  debt  for  money  had  and  received,  it  is  not  sufficient, — to  bring  the  case  within  a 
proviso  of  an  act  of  parliament  directing  that  no  action  shall  be  brought  for  any 
thing  done  in  pursuance  of  the  act  without  a  previous  notice  of  action, — to  plead 
that  the  debt  arose  out  of  the  sale  of  certain  cattle,  and  that  the  sale  of  such  cattle 
was  a  tiling  done  in  pursuance  of  the  act 

Debt.  The  plaintiff  declared  against  "Daniel  Boyes  (the  defendant  in  this  suit), 
clerk  for  the  time  being  of  the  pasture-masters  of  the  borough  of  Beverley,  in  the 
East  Riding  of  the  county  of  York,  according  to  the  form  of  the  statute  in  such  case 
made  "  (6  &  7  ^y.  4,  c.  Ixx.),  who  has  been  summoned,  &c,  in  an  action  of  debt :  And 
the  plaintiff  demands  of  the  defendant,  as  such  clerk  as  aforesaid,  the  sum  of  61.  13s.  2d., 
which  the  said  pasture  masters  owe  to  and  unjustly  detain  from  him :  For  t^t  whereas 
the  said  pasture-masters  on  the  1st  of  April,  1843,  were  indebted  to  the  plaintiff  in 
51.  138.  2a.  for  money  recdved  by  them  for  the  use  of  the  plaintiff,  which  sum  of 
money  was  to  be  paid  by  them  to  the  plaintiff  on  request ;  whereby,  and  by  reason  of 
the  non-payment  thereof,  and  by  force  of  the  statute  aforesaid,  an  action  hath  accrued 
to  the  plaintiff  to  demand  and  have  of  and  from  the  defenduit,  as  such  clerk  as  afore* 
said,  the  sum  of  money  above  demanded :  Yet  the  said  pasture-masters  have  not,  nor 
hns  the  defendant,  as  yet  paid  the  sum  above  demanded,  or  any  part  thereof.  Where- 
upon the  plaintiff  saith  that  he  is  injured  and  has  damage  to  the  value  of  5L  And 
thereupon  he  brings  suit,  &c. 

Pleaa,  first,  "  by  statute " — that  the  said  pasture  masters  never  were  indebted,  in 
manner  and  form  as  in  the  declaration  was  alleged ;  secondly,  that  the  debt  in  the 
declaration  mentioned  arose  out  of  the  sale  of  a  certain  heifer  of  the  plaintiff  by  the 
said  pasture-masters  after  the  m^ing  of  a  certain  act  of  parliament  made  and  passed 
in  the  6  &  7  W.  4  (c.  Ixx.),  intituled,  "  An  Act  to  provide  for  the  better  regulation  of 
certun  oommcm  ^^7]  pastures  within  the  borough  of  Beverley,  in  the  East  Riding  <A 
the  county  of  York,"  and  after  the  making  of  a  certain  other  act  of  parliament  nmde 
and  passed  in  the  5  &  6  Vict.  (c.  97),  intituled  "  An  Act  to  amend  the  laws  relating  to 
doiiMe  costs,  notices  of  action,  and  pleas  of  the  general  issne  under  certain  acts  of 
parliament ; "  that  the  said  heifer  of  the  plaintiff  was,  before  the  commencement  of  this 
suit,  to  wit,  on  the  Ist  of  January,  1843,  sold  by  the  said  pasture-masters,  and  the 
said  sale  was  a  thing  done  in  pursuance  of  the  said  first-mentioned  act  of  parliament ; 
and  that  the  proceeds  of  the  said  sale  were  then  received  by  the  said  pasture-masters, 
and  were  and  are  the  money  in  the  declaration  supposed  to  have  been  had  and  received 
by  the  said  pasture-masters  to  t^e  use  of  the  plaintiff;  yet  the  plaintiff  did  not, 
(reviously  to  the  commencement  of  this  action,  give  to  him  the  defendant,  or  to  the 
said  pasture-masters,  or  any  of  them,  one  calendar  month's  notice  in  writing  of  the 
same ;  but,  on  the  contrary,  the  plaintiff  commenced  this  suit  without  giving  the 
defendant,  or  the  said  pasture-masters,  or  any  of  them,  one  calendu*  montVs,  or  any, 
notice  in  writing  of  his  intention  to  commence  the  same ;  oontrary  to  the  firvb-men- 
tioned  act  Verification. 

Special  demurrer  to  the  second  plea,  assigning  for  causes,  that  the  said  i^ea  was 
uncertain,  in  this,  that  it  did  not  state  with  sufficient  or  any  certainty,  or  at  all,  that 
the  promise  in  the  declaration  mentioned,  or  the  said  cause  of  action  therein  mentioned, 
was  any  thing  done  or  omitted  to  be  done  in  pursuance  of  the  therein  first-mentioned 
act,  or  in  execution  of  the  powers  or  authorities  or  of  any  of  the  orders  made,  given, 
or  directed  in,  by,  or  under  the  same  act,  or  any  of  them,  or  was  made,  or  accrued,  in 
respect  of  any  thing  so.  done  or  omitted  to  be  don^  or  under  what  circumstances,  or 
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for  what  reamn  or  excuse  or  cause  the  Baid  heifer  was  sold  [728]  as  theran  lUeged, 
or  how  such  sale  was  a  thing  done  in  pursuance  of  the  first-mentaoned  act,  or  whj 
proceeds  of  the  said  sale  were  retained  and  not  paid  over  to  the  pUuntifi^  or  how  tibe 
promise  in  the  declaration  was  a  thing  done  in  pursuance  of  the  said  act ;  that  the 
plea  left  it  uncertain  what  question  of  fact  wae  for  the  jury,  and  would  leave  to  ^ 
jury  questions  of  law  and  fact,  vis.  what  was  done  by  the  said  pasture-maatera,  and 
whether  the  thing  so  done  was  done  in  pursuaQce  of  the  said  act,  aod  left  it  QDoertm 
what  issue  could  oe  taken  thereon  j  that  the  allegation  of  the  said  sale  being  a  Aiig 
done  in  pursuance  of  the  said  act  was  a  conclusion  without  premises  of  iaxA  iriunoD 
to  found  it — that  the  said  plea  was  uncertain  in  this,  to  wit,  whether  it  mesot  that 
the  sale  or  cause  of  action  in  the  declaration  mentioned  was  a  thing  done,  not  in  strict 
pursuance  of  the  said  act,  but  so  far  in  pursuance  that  one  calendar  month's  notice  in 
writing  was  requisite  previously  to  the  commencement  of  the  action  by  virtue  of  the 
said  act,  or  whether  it  meant  that  the  said  sale  or  cause  of  action  was  a  thing  doK  ii 
strict  pursuance  of,  or  in  conformity  with,  the  said  act ;  and  so  left  it  imcertuD  vbat 
averment,  if  any,  therein  ought  to  be  traversed  by  the  plaintiff — t^t  the  said  plea 
was  double,  in  ralying  on  the  want  of  notice  of  action,  and  also  on  the  sale  theran 
alleged  being  a  thing  done  in  pursuance  of  the  said  act, — that  the  plea  amoonted  to 
the  general  issue  and  was  not  a  good  plea  in  confession  and  avcndance :  that  it  ooi- 
dudm  with  a  verification,  whereas  it  onght  to  have  oonduded  to  the  oontrazy ;  and 
that  it  was  in  other  respects  uncertain,  informal,  and  insufficient. 
Joinder  in  demurrer. 

Talfourd  Serjt,  in  support  of  the  demurrer.  The  6  &  7  W.  4,  c.  Ixx.  contaiai* 
proviso,  that  no  action  shall  be  brought  for  any  act  done,  or  omitted  to  be  daw, 
[729]  in  pursuance  of  the  act,  unless  ten  days'  previous  notice  in  writing  be  giTen ; 
and  it  enables  the  defendant  to  plead  the  general  issue  and  give  the  spedal  matter  in 
evidence.  By  the  general  act,  5  &  6  Vict.  c.  97,  s.  3,  "  so  much  of  any  daose  or  pro- 
vision in  any  act  or  acts,  commonly  called  public  local  and  personal,  or  local  sad 
personal,  or  in  any  act  or  acts  of  a  local  and  personal  nature,  whereby  any  party  or 
parties  are  entitled  or  permitted  to  plead  the  general  issue  only,  and  to  gm  mj 
special  matter  in  evidence  witiiout  specially  pleading  the  same,  is  repealed."  And 
sect  4,  t^ter  redtin^  tiiat  "  it  is  expedient  that  the  hiw  should  be  uniform  with  reqisct 
to  notice  of  action  m  all  cases  where  such  notice  of  action  is  required,"  it  is  enai^ 
that  "in  all  cases  where  notice  of  action  is  required,  such  notice  shdl  be  g^rai 
one  calendar  month,  at  least  (a),  before  any  action  shall  be  commenced ;  and  soeh 
notice  of  action  shall  be  sufficient,  any  act  or  acts  to  the  contrary  thereof  notwith- 
standing." The  third  section  renders  it  necessary  to  plead  speci^ly,  and  the  fcmrth 
section  requires  one  month's  notice  in  all  cases.  Here,  the  plea,  framed  in  oonfomi^ 
with  the  provisions  of  the  statutes,  sets  up,  as  an  answer  to  the  action,  that  t^e  matter 
out  of  which  it  arises,  is  within  the  scope  of  the  locfd  act,  and  that  notice  has  not  been 
given.  The  plea  does  not  state  the  facte  upon  which  the  defendant  relies  in  onkr 
to  found  the  conclusion  that  the  thing  complained  of  was  done  in  purauance  of  tbs 
act ;  it  merely  alleges  that  the  debt  arose  out  of  the  sale  of  a  heifer,  and  that  the  nk 
was  a  thing  done  in  pursuance  of  the  act  In  the  analogous  case  of  a  plea  justify^ 
an  arrest  for  felony  by  a  private  person  upon  reasonable  grounds  of  susfHcicai  irm 
plea  must  shew  the  circumstances,  in  order  to  enable  the  court  to  judge  wbedwt^ 
su8-[730]-picion  was  reasonable ;  Mwe  v.  Kaye  (4  Taunt.  34).  This  plea  se^  to  pot 
matter  of  law  in  issue.  This  case  is  distinguishable  from  that  of  an  action  brr  a 
malicious  prosecution,  in  which  it  is  the  duty  of  the  judge  to  inform  the  jury,  that  if 
they  find  that  the  facts  are  proved,  and  that  certain  inferences  necessary  to  tlie 
existence  of  reasonable  or  probable  cause,  are  warranted  by  such  facts,  such  foots  and 
inferences  do  or  do  not  amount  to  reasonable  or  probable  cause,  so  as  to  leave  the 
question  of  fact  to  the  jury,  and  of  law  to  the  judge ;  Panton  v.  JFiUiams  (2  Q.  B.  169; 
1  Gale  &  D.  504).  If  the  facts  creating  the  necessity  for  a  notice  were  set  oat  upos 
the  record,  the  plaintiff  coidd  take  advantage  of  tiieir  insufficuenqr  by  dcnunnr. 
Wlat  difficulty  could  there  be  in  stating  tha^  in  pursuance  of  the  statute,  l^li^^'^ 
had  been  seized  damage  feasant  1  The  protection  given  by  t^  notice  is  not  linitn 
to  actions  for  torts ;  fraterhause  v.  Keen  (4  B.  &  C.  200,  6  I)owl.  &  R.  257). 

Mauls  J.   The  plea  alleges  that  the  sale  of  the  heifer  was  a  thing  done  n 

(a)  Vide  GouM  v.  Sole,  4  Mann.  &  B.  301,  n. 
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pumuDoe  of  the  act  The  plaintiff  has  not  complained  of  the  sale.  The  defendant 
night  hare  (beaded  that  the  money  was  bon&  fide  raoeived  in  punuance  of  the  powers 
and  aotiunrities  given  by  the  lood  act 

(Aaonell  Serjt  in  support  of  the  plea.  The  plea  might  possibly  have  been  more 
correctly  framed :  but  the  question  is  whether  enough  is  not  stated  to  raise  the  defence 
intended, — that  the  pluntiff  commenced  the  suit  without  giving  him  notice  of  action. 
The  plea  shews  that  the  money  was  received  upon  the  sale  of  a  heifer,  and  that  the 
ule  was  a  thing  done  in  pursuance  of  the  local  act 

[7311  TiNDAL  C.  J.  To  avoid  all  doubts  (a),  the  defendant  had  better  amend  on 
the  usuaJ  terms. 

Rule  accordingly. 

The  defendant  afterwards  delivered  an  amended  plea,  alleging  that  the  money  in 
die  declaration  stated  to  have  been  had  and  received  by  the  said  pasture-masters  to  the 
use  of  the  plaintiff,  was  so  had  and  rec^ved  by  the  pasture-masters  to  the  use  of  the 
plaintiff  after  the  making  of,  &c.  (6  &  7  W.  4,  c  Ixx.),  intituled,  &c,  and  aher  the 
making  of,  &c.  (5  &  6  W.  4,  c.  97),  intituled,  &c  ;  and  that  the  money  so  had  and 
received  by  the  pasture-maetera  to  the  use  of  the  plaintiff  was  and  is  the  proceeds  of 
die  sale  of  a  certain  heifer  of  the  plaintiff  by  the  pasture-masters  after  the  passing  of 
the  said  first-mentioned  act,  and  before  the  commencement  of  this  suit,  to  wit,  on  the 
38^  of  September  1842,  sold  bon4  fide  in  the  execution  of  the  powers  and  authorities 
to  the  pasture-masters  given  by  the  first-mentioned  act ;  and  that  the  said  receipt  of 
the  said  money  by  the  pasture-masters  to  the  use  of  the  plaintiff,  was  a  thing  by  them 
bon&  fide  done,  and  also  that  the  detention  thereof  by  the  pasture-masters  from  the 
plaintiff,  and  for  which  the  plaintiff  has  above  complained  against  the  defendant,  was 
ind  is  a  thing  by  them  bon&  fide  done  in  pursuance  of  the  first-mentioned  act  and  in 
szecutian  of  the  powers  and  authorities  thereof :  yet  the  plaintiff  did  not,  previously 
to  tiie  commencement  of  the  action,  give  to  the  defendant  or  to  the  pasture-masters, 
or  any  of  than,  one  calendar  numth's  notice,  &o. 

To  this  plea  the  plaintiff  demurred  specify,  and  the  defendant  joined  in  demurrer ; 
but,  before  argument,  a  compromise  took  place  between  the  parties. 


[732]  In  the  Mattsr  of  Sarah  Harper  and  Others.   Nov.  11, 1643. 

[S.  C.  7  Scott,  N.  R.  431.] 

Hie  court  directed  the  officer  to  file  an  acknowledgment  of  a  married  woman,  it 
appearing  by  affidavit,  and  also  upon  the  certificate,  that  she  was  deaf  and  dumb, 
the  nature  of  the  transaction  having  been  doly  explained  to  her  by  signs,  and  that 
she  had,  in  like  manner,  signified  her  assent 

Talfourd  Sent  moved  tar  an  order,  that  the  proper  officer  appointed  for  that 
purpose,  might  me  the  certificate  of  acknowledgment  in  this  case  and  the  affidavit 
of  the  due  taking  thereof,  pursuant  to  the  stat.  3  &  4  W.  4,  c.  74. 

The  affidavit  on  which  the  motion  was  founded  was  made  by  John  Owen,  an 
attorney,  and  William  Wilson.  The  former  stated  that  Sarah  Harper  was  deaf  and 
dumb,  and  that,  previously  to  her  making  the  acknowledgment,  he  explained  to 
Wilson  the  nature  and  purport  of  the  said  deed,  and  requested  him  to  mquire,  by 
aigns,  of  her  the  said  Sarah  Harper,  whether  she  intended  to  give  up  her  interest  in 
die  estates  in  respect  of  which  such  acknowledgment  was  taken,  without  having  any 
provision  made  for  her  in  lieu,  or  in  consequence  of,  or  in  return  for,  her  so  giving  up 
W  interest  in  such  estates ;  and  that  the  said  W.  Wilson  by  signs  made  such  inquiry, 
and  in  answer  thereto  the  said  Sarah  Harper  by  signs  signified  that  she  did  intend  to 
give  up  her  interest  in  the  said  estates  without  having  any  proviuon  made  for  her  in 
hen  of,  or  in  return  for,  or  in  consequence  of  her  so  giving  up  such  her  interest;  oi 
which  declaration  of  the  said  Sarah  Harper  the  deponent  had  no  reason  to  doubt  the 
truth,  and  he  verily  believed  the  same  to  be  true.  The  deponent  Wilson  stated  that 
he  was  the  nephew  of  Sarah  Harper,  and  that  she  could  neither  read  nor  write ;  that 
he  had  long  been  accustomed  to  communioate  and  converse  with,  and  convey  informar 

(a)  As  to  the  distinction  between  matters  of  law  and  of  fact,  see  Law  Beview, 
part  iii,   Of  the  Functions  of  Hke  Judge  as  distinguished  from  those  of  Jury." 
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tion  to,  and  receive  information  from,  the  sud  Sarah  Harper  by  signs ;  and  that  ke 
did,  at  tke  request  of  the  said  John  Owen,  explun  by  to  the  sud  Smb.  Harper^ 
[7^]  the  nature  and  purport  of  the  said  deed,  and  inquired  ol  her  by  rigns,  iriieaHr 
she  understood  the  same,  aod  whether  she  intended  to  up  her  interest  in  ^ 
estates  in  renteot  of  which  such  at^owledgmrat  was  taken,  wiuiout  having  any  pro- 
vision made  tor  her  in  lieu  of,  or  in  retain  for,  or  in  consequence  of  her  so  givinf  vp 
her  interest  in  such  estates ;  and  in  answer  to  such  inquiries  so  made  by  signs  as  anm- 
said,  the  said  Sarah  Harper  signified  that  she  did  understand  the  said  deed,  and  that 
she  did  bo  intend  to  give  up  her  interest  in  the  said  estates,  without  having  any  pro- 
vision made  for  her,  in  lieu  of,  or  in  return  for,  or  in  consequence  of  her  so  giving  op 
such  her  interest ;  and  that  he  communicated  to  the  said  John  Owen,  and  also  to  the 
said  commissionerB  the  real,  true,  and  homk  fide  answers  and  meaning  of  the  aid  Sarah 
Harper  to  such  their  af<»resaid  inquiries. 

At  the  foot  of  the  oertdficate  of  acknowledgment  the  following  addition  was  made 
by  the  commissionerB :  "  And  we  farther  certify,  that^  the  said  Sarah  Harper  bong 
deaf  and  dumb,  the  nature,  purport,  and  contents  of  the  said  deed,  previously  to  bs 
acknowledgment  thereof,  were  fully  explained  to  her  in  our  presence  by  W.  Wiboo, 
being  a  person  accustomed  to,  and  competent  to  hold  conversation  by  signs  with,  the 
said  Sarah  Harper ;  and  from  such  explanation  and  interpretation  thereof  to  ns  by  the 
said  W.  Wilson,  we  further  certify  that  the  said  Sarah  Harper  freely  and  volnntanty 
consented  to  the  same." 

TiNDAL  C.  J.  Enough  seems  to  have  been  dime.  The  expUnati<Mi  and  assent 
appear  to  have  been  communicated  in  the  only  possible  way. 

The  rest  <tf  the  court  concurred. 

Rule  granted. 


[734]   MuNTZ  V.  Foster  and  Othbrs.   Nov.  22,  1843. 

[S.  C.  7  Soott^  471 ;  1  D.  &  L.  737,  942;  13L.  J.  G.  P.  1;  7  Jur.  lUO;  6  Mao.  AO. 
1017 :  in  Chancery,  7  Jur.  121 ;  8  Jur.  206.] 

In  case  for  infringing  a  patent^  the  deduction,  after  setting  out  the  letters  patent, 
with  the  usual  proviso  for  making  it  void  in  case  of  the  non-inrolment  of  a  specifica- 
tion within  six  calendar  months,  alleged  that  the  plaintiff  did,  in  pursuance  of  the 
said  proviso  and  of  the  said  letters  patent^  by  an  instrument  in  writiiu;  under  his 
hand  and  seal,  particulwly  describe  and  ascertain  the  nature  (A  hia  invmtioD 
and  in  what  manner  iHne  same  was  to  be  luid  might  be  performed,  and  afterwards 
and  within  six  calendar  months  next  after  tiie  date  of  tne  letters  patent,  cause  the 
said  instrument  in  writing  to  be  inrolled  in  Chancery.  The  plea  averred  that  the 
plaintiff  caused  to  be  inrolled  in  Chancery,  within  six  calendar  months  after  the 
date  of  the  said  letters  patent,  to  wit,  on,  &c.,  a  certain  instrument  in  writing  in  the 
words  and  to  the  effect  following — setting  it  out  in  hsec  verba —  and  that  the  plaintiiT 
caused  to  be  inrolled  in  Chancery,  within  six  months  after  the  date  of  the  letters 
patent,  no  instrument  in  writing  other  than  and  except  the  said  instrument  in 
writing  thereinbefore  set  forth  andcontained,  whereby,  and  by  reason  of  the  premucsi 
the  said  letters  patent  in  the  declaration  mentioned  ceased  and  determined  and  became 
and  were  and  still  are  of  no  force  and  effect — otmoluding  with  a  verification.  On 
special  demuner,  the  plea  was  held  bad  on  the  ^und  that  it  was  an  argumentative 
traverse  of  the  inrolment  sieged  in  the  declaration. 

Case,  for  infringing  a  patent  granted  to  t^e  plaintiff  for  "  an  improved  maouCMtore 
of  metal  phttes  for  sheathing  the  bottom  M  ships  or  other  snch  vessels." 

The  declaration — after  setting  out  the  gnut  d  the  letters  patent,  aa  the  2Sd  of 
October  3  W.  4  (1832),  subject  to  the  usuaTproviso,  "that,  if  the  plaintiff  should  not 
particularly  describe  and  ascertain  the  nature  of  his  said  invention,  and  in  what  manner 
the  same  was  to  be  performed,  by  an  instrument  in  writing  under  his  hand  and  seal, 
and  cause  the  same  to  be  inrolled  in  the  high  court  of  Chimoery,  within  six  calendar 
months  next,  and  immediately  after  the  date  of  the  said  letters  patent,  thea  thoee 
letters  patent,  and  all  liberties  and  advantages  whateoever  thereby  granted  should 
utterly  cease,  determine,  and  become  void,  any  thing  thereinbefore  contained  to  the 
contrary  thereof  in  any  wise  notwithstanding " — allied  that  the  plaintiff  [735]  ^ 
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aftemvds,  to  vi^  on  Uie  33d  of  April,  1833,  ia  pursnanoe  of  the  and  proviso  and 
of  the  said  letters  patent,  by  an  iastrument  in  writing  under  his  hand  and  seal, 
particuliu'ly  describe  and  ascertain  the  nature  of  his  said  invention,  and  in  what  manner 
the  same  was  to  be  and  might  be  performed,  and  afterwards,  and  within  six  calendar 
months  next  and  immediately  after  the  date  of  the  said  letters  patent  to  wit,  on  the 
day  and  year  last  aforesaid*  did  cause  the  said  instrument  in  writing  to  be  inroUed 
in  the  high  court  of  Chancery :  Averment,  that  the  defendants,  well  knowing  the 
^^mises,  but  contriving  and  wroi^ully  intending  to  injure  the  plaintiff,  and  to 
deprive  him  of  the  profits,  benefits,  and  adranta^  which  he  might,  and  otherwise 
would,  have  derived  and  acquired  from  the  making  using,  and  vending  the  said 
invention,  atter  the  making  of  the  said  letters  patent)  sod  within  tiie  sau!  term  of 
yeara  tiierein  mentioned,  to  wit,  on  the  Ist  of  May,  1842,  and  on  divers  other 
days  and  times  between  that  day  and  the  commencement  of  the  suit^  aad  befwe  tAie 
expimtioD  ol  the  said  term  of  fourteen  years,  in  that  part  of  the  united  kingdom  of 
Great  Britain  and  Ireland  called  England,  unlawfully  and  unjustly,  and  without  the 
leave  and  licence,  and  against  the  will,  of  the  plaintiff,  did  make  and  exercise  and  put 
in  practice  the  said  invention  of  the  plaintiff,  in  breach  of  the  said  letters  patent,  and 
against  the  privilege  so  granted  to  the  said  plaintiff ;  whereby  the  plaintiff  had  been 
and  was  greatly  injured  and  had  been  and  was  deprived  of  a  great  part  of  the  profits 
and  advantages  which  he  might,  and  otherwise  would,  have  derived  and  acquired  from 
the  said  invention;  and  that  the  defendants,  further  contriving  and  wrongfully 
intending  as  aforesaid,  after  the  making  of  the  said  letters  patent,  and  within  the  said 
term  of  yean  therein  mentioned,  to  wit^  on  the  Ist  of  May,  1842,  and  on  divers  other 
days  and  times  between  that  day  and  the  expiration  of  the  said  term  of  years  as  P^6] 
afwwaid,  and  before  the  oommencement  of  the  suit,  in  that  part  of  the  said  unitea 
kin^om  called  England,  unlawfully  and  unjustly,  without  the  leave  or  licence,  and 
against  the  will,  of  the  plaintiff,  made,  vended,  and  sold  divers,  to  wit,  10,000  metal 
{Hates,  &c.  &c.,  in  imitation  of  the  said  invention  of  the  plaintiff,  in  further  breach  of 
die  said  letters  patent,  and  against  the  privileges  so  granted  to  the  plaintiff  as  aforesaid ; 
whereby  tJie  plaintiff  had  been  greatly  injured,  and  deprived  of  a  further  great  part  of 
die  profits  and  advantages  which  he  might,  and  otherwise  would,  have  derived  and 
acquired  from  the  said  invention. 

Sixth  plea :  that,  in  and  by  the  letters  patent  in  the  declaration  mentioned,  it  was, 
amongst  other  things,  provided,  that,  if  the  plaintiff  should  not  particularly  describe 
and  ascertain  the  nature  of  t^e  said  invention  and  in  what  manner  the  same  was  to  be 
performed,  by  an  instrument  in  writing  under  his  hand  and  sea],  and  cause  the  same 
to  be  inrolled  in  the  high  court  of  Chancery  within  six  calendar  months  next  and 
immediately  after  the  date  of  the  said  letters  patent,  the  said  letters  patent,  and  all 
liberties  and  advantages  whatsoever  thereby  granted,  should  utterly  cease  and  determine, 
wiy  thing  thereinbefore  contained  to  the  contrary  thereof  in  any  wise  notwithstanding : 
tibat  the  plaintiff  caused  to  be  inrolled  in  the  said  high  court  of  Chancery,  within  six 
calendar  months  next  and  immediately  after  the  date  of  the  said  letters  patent,  to  wit, 
00  t^e  22d  of  April,  1843,  a  certain  instrument  in  writing,  in  the  woids  and  to  the 
effect  following ;  that  is  to  say,  &c  The  plea  then  set  out  the  speciflcation,  and  con- 
doded  with  an  allegation  that  the  said  plaintiff  caused  to  be  inrolled  in  the  said  high 
ooart  <rf  Chancery,  within  six  calendar  months  next  and  immediately  after  the  date  of 
the  Bsid  letters  patent,  no  instrument  in  writing  other  than  and  except  the  said 
insbiunent  in  writing  thereinbefore  set  [737]  forw  and  contained ;  whereby,  and  by 
reasoD  of  ^e  premises,  the  said  letters  patent  in  the  dedarataon  mentioned  oeaaed  and 
determined,  and  became  and  were,  and  still  are,  of  no  force  and  elbot  Yerificalaon. 

Specoal  demurrer  to  this  plea,  assigning  for  causes,  that  it  did  not  shew  or  state 
with  sufficient  or  any  certainty,  how,  or  in  what  particulars  or  respects,  or  on  what 
grounds,  the  plaintiff  failed  in  particularly  describing  and  ascertaining  the  nature  of 
the  said  invention,  and  in  what  manner  the  same  was  to  be  performed,  by  the  said 
instrument  in  writing  set  out  in  the  said  plea,  or  how  otberwue  he  made  default  in 
onnplying  with,  or  (ud  not  observe  or  comply  with,  the  supposed  proviso  in  that  plea 
mffiitionra,  or  that  he  made  any  default  in  complying  therewith — that  it  did  not  shew 
X  atete  with  sufficient  or  any  certainty,  any  fact  on  which  issue  could  be  taken,  so  as 
to  submit  to  the  jury  whether  t^e  plaintiff  had  observed  or  complied  with  the  said 
moviso ;  and  that  it  submitted  to  the  court  the  question,  whether  the  plaintiff  had  or 
Eud  not  observed,  or  complied  with,  tiie  said  provtMH  without  stating  or  shewii^  any 
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facte  or  circumstanceB,  whereupoD  or  vh&tehj  tho  court  could  perceive  or  detomuBS 
the  questioD  with  certunty,  or  whether  the  plaintiff  had,  ia  any,  and  what,  reqweto 
omitted  so  to  observe  or  oomply — that  it  wu  bod  for  nab  traverdqg  arerawt  is 
tiie  dechuation  that  t^e  plaintiff  did,  in  pursuance  of  the  said  proviso,  partMularly 
describe  and  ascertain  die  nature  of  his  sud  invention,  and  in  what  manner  die  asme 
was  to  be  perframed,  aa  therein  v»a  paitioularly  alk^ged— that^  if  the  plea  waa  intwded 
to  be  such  traverse,  it  waa  a  drouitoua  and  bad  traverse  tlrareof— that  it  waa  a  negative 
pregnant,  and  a  plea  in  confession,  without  any,  or  with  an  improper  and  bad,  avoid- 
woe ;  for  that  it  appewed  that  it  was  intended  by  the  pleas  to  shew  that  the  plaintiff 
bad  not  complied  with  the  proviso  in  the  said  plea  and  in  the  declaration  men-[738]- 
taooed,  and  yet  did  not  aver  that  he  did  not  bo  comity,  but  shewed  that  he  intended 
and  purported  so  to  comply  by  means  of  the  said  instrument  set  out  in  the  plea,  and 
did  not  shew  that  he  did  not  in  fact  by  the  said  instrument  so  ccmiply,  and  that  Uw 
said  plea  led  to  great  uncertainty,  inunity,  and  i»olizity  in  pleading  and  waa  in  oAer 
respects  informal  and  insufficient,  &c. 
Joinder  in  demurrer. 

Sir  T.  Wilde  Serjb  (with  wlunn  was  Cowling),  for  the  plainta£    Thia  piea  ii 
dearly  defective.   It  neither  travenea  any  allegatuHi  in  tiie  oeclaration,  nor  teodeis 
any  precise  issue.    It  is  averred  in  the  dedajration  that  the  {Jaintiff  duly  filed  a 
specification.    If  t^e  defendants  meuit  to  traverse  that  allegation,  they  ahcHild  lum 
done  so  in  direct  terms.    The  plea  states,  that  the  plaintiff  filed  a  certain  specifieatioi^ 
and  no  other :  it  does  not  say  that  such  apeciiication  is  the  same  as  that  mentioned  in 
the  declaration.    If  it  is  intended  by  the  plea  to  deny  the  inrolment  of  tho  plaintiff't 
speoifioation,  it  is  a  circuitous  and  argumentative  draiial  of  the  fact.    It  ia  impoGiifale 
for  the  plaintiff  to  know,  whether  he  will  be  called  upon  to  answer  objections  to  the 
specification  of  law  or  (tf  fact.    The  specification  may  be  bad  on  the  face  of  it  ai  a 
matter  of  law,  or  it  may  be  so  imperfect  that  no  workman  can  carry  it  out^  and  thai 
beooDoe  matter  of  evidence  before  a  juiy.   It  is  not  poaaible  to  diacovar  the  exact 
nwaning  of  t^e  plea ;  and  the  uncertainty  in  which  it  involves  tiie  caae  ahews  the 
necessity  of  adhering  strictly^  to  the  rules  of  pleading.   The  pFesomed  object  <rf  this 
plea  is  to  place  the  specification  upon  tibe  record  so  as  to  avoid  the  difficulty  that  arose 
in  the  case  of  jralton  v.  Fottsr  (3  Mann.  &  Gr.  4U,  i  Scott,  N.  R.  91.    And  see 
Derosne  v.  Fairie,  Webster's  Patent  Cases,  p.  161).    There,  to  a  declaration  im  aa 
infringement  of  the  plaintiff's  [739}  patent  for  "an  invention  of  improvements  ia 
cards  for  carding  wool,  cotton,  sUk,  and  other  fibrous  substances,  and  for  raising  the 
pile  of  woolleu  and  other  cloths,"  the  defendants  pleaded,  amount  other  pleas,  one  ia 
which,  after  setting  out  the  specification,  they  alleged  that  certain  cards,  that  is  to  say, 
sheet  cards  and  top  cards,  were,  before  and  at  the  time  of  granting  the  letters  patoit) 
cards  for  carding  cotton  and  other  fibrous  substances,  within  the  meaning  of  the  letter* 
patent  and  specification,  and  during  all  that  tame  were  ordinary  cards  within  sacfa 
meaning^  and  in  general  and  known  use ;  and  that  the  said  invention  waa  and  is  unfitted 
asid  uaelefls  for  the  purpose  of  the  construction  of  sheet  cards  and  t^  cards,  or  eitberof 
them,  as  claimed  and  described  in  and  by  the  letters  patent  and  specification  ;  wherefore 
the  said  letters  patent  were  void.    After  verdict  for  the  plaintiff,  the  court  held  that 
t^e  specification,  as  aet  out  in  the  introductory  part  of  the  plea,  was  merely  matter  of 
inducement,  and  was  not  upon  the  record  so  as  to  warrant  a  motion  in  arrest  ot 
judgment,  founded  on  the  supposed  insufficiency  of  the  invention  therein  described 
to  form  the  subject-matter  of  a  patent    The  proper  mode  of  getting  the  specifioatiai 
before  tiie  (KHUt  ia  by  tendering  a  bill  of  exceptions.    Whether  any  nKM^e  can  be 
devised,  whereby  the  defendants  can  bring  it  before  the  court  on  the  pleadings,  it 
is  unnecessuy  to  consider ;  for,  at  wiy  rate,  this  plea  is  an  informal  mode  of  dcni^  sa 
Thexe  is  nothing  on  which  the  plaintiff  can  ti^e  issue ;  for  he  cannot  take  iaaue  on  the 
conclusion,  that  by  reascm  of  the  premiaes  tb»  patent  became  void.   [Coltman  J.  If 
t^e  defendants  had  pleaded  that  the  specification  mentioned  in  the  declaration  vis 
a  certain  specification  in  the  words  and  figures  following,  and  had  averred  that  no 
other  specification  had  been  filed,  would  the  plea  have  been  objectionable  t]    It  wookl 
still  have  been  bad.    [Coltman  J.    An  argu-r740}-mentative  traverse  is  l>ad,  but  an 
argumentative  confession  is  another  matter.    This  may  be  considered  an  argumentative 
confession  and  avoidance.    Whether  the  avoidance  is  sufficient  will  depend  upon  bow 
far  we  can  collect  from  the  face  of  the  specification  whether  it  is  good.]   There  is  no 
case  in  which  the  court  has  recognized  an  ai;gumentative  confession.    If  the  plea 
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eoofeueB  tiiat  fhe  {duntiff  inrolled  a  good  specification,  how  is  that  avoided  1  The 
avoidance  is  of  that  which  is  previously  confessed.  Assuming  that  an  ai^umentative 
oonfession  would  be  ^ood,  there  is  here  no  confession  at  all.  [Maule  J.  The  plea  is 
an  amuneatative  denial  of  the  inroiment.} 

C%annell  Serjt.  (with  whom  was  Webster)  was  now  called  upon  by  the  court. 
The  plea  is  good  in  form,  and,  although  no  precise  authority  can  be  cited  for  it,  such 
a  plf»  ought^  for  the  purposes  of  justice,  and  from  the  necessity  of  the  case,  to  be 
allowed.  The  lettera  patent  are  granted  subject  to  a  proviso  or  condition  that  the 
enntee  shall,  within  a  limited  time,  inrol  in  Chancery  a  specification  of  his  invention, 
describing  its  nature  and  the  manner  in  which  it  is  intended  to  carry  it  into  effect. 
Id  deolannfe  however,  on  the  letters  patent,  the  plaintiff  is  not  bound,  nor  is  it  usual, 
to  set  out  uie  specification,  or  to  allude  to  it  at  all.  That  being  so,  the  only  course 
for  the  defendants  is,  to  bring  it  before  the  court  by  plea :  and  there  are  many  cases 
to  ahew  that  its  construction  is  entirely  a  question  of  law.  The  King  v.  WTieder  (2  B. 
&  Aid.  345),  NeUson  v.  Harford  (8  M.  &  W.  806,  1  Webster's  Patent  Cases,  331). 
Being  matter  for  the  opinion  of  the  court,  the  defendants  wish  to  place  it  before  such 
court  at  an  early  stage  of  the  proceedings,  and  no  other  mode  of  doing  so  than  that 
adopted  here  has  been  suggested,  [741]  except  by  a  bill  of  exceptions  at  the  trial. 
[Tindal  C.  J.  That  may  be  said  of  every  issue  where  a  written  instrument  forms  part 
d  the  evidence.]  The  defendants  have  a  right  to  raise  a  question  of  law  alone. 
[Haule  J.  I  am  disposed  to  think  that  may  be  done.  The  question  is,  whether  this 
node  fd  doing  it  u  ootrect]  The  specification,  it  is  sud,  is  not  identified ;  but  it 
in  eOectk  amwn  to  be  the  same ;  and  there  is  no  special  demurrer  on  this  point 
[Uaole  J.  Suppose  the  declaration  to  have  set  out  a  good  specification,  and  to  have 
sTsired  that  the  plaintiff  had  caused  the  same  to  be  duly  inrolled,  and  that  the  plea 
had  set  forth  uiother  specification,  and  to  have  alleged  that  the  defendants  bad 
inrolled  the  latter  specification  and  no  other,  would  not  the  plea  clearly  have  been 
bad  f]  The  general  rule  of  law  is,  that  where  a  plaintiff  takes  an  interest  which  may 
be  defeated  on  a  given  event, — as  by  this  proviso, — the  matter  of  defeasance  must 
come  from  the  defendants  (vide  Wyrme  v.  Wynm,  ante,  vol.  ii.  8).  It  is  conceived 
that,  all  tiiat  this  declaration  says  about  the  proviso,  may  be  treated  as  suralusage, 
and  that  the  matter  of  defeasance  stated  by  the  defendants  is  to  be  considered  as 
coming  substantialk  from  them  in  their  plea,  and  that  it  is  matter  of  confession  in 
point  of  fact^  but  tn  avoidance  in  point  <^  lav.  The  obligee  of  a  bond  does  not  usuidly 
state  the  CMidition  in  his  declaiati(»i ;  but  there,  the  defendant  has  an  advantage — 
iriiich  the  present  defendants  do  not  possess — of  having  the  condition  set  out  on  oyer ; 
upon  which  it  becomes  part  of  the  declaration.  [Tindal  C.  J.  The  cases  are  not 
parallel ;  for  the  condition  in  a  bond  is  to  be  performed  by  the  defendant ;  but  here 
the  |Ht>viso  is  to  be  observed  by  the  plaintiff.  Maule  J.  The  simple  course  would 
hare  been  to  say,  that  the  plaintiffs  specification  was  as  follows.]  That  the  plea 
intended  to  do,  and  it  is  submitted  that,  in  substance,  it  has  done  so.  [742]  If  the 
plaintiff  had  set  out  the  specification,  perhaps  the  defendants  might  have  demurred  to 
It  Not  having  done  so,  it  is  for  the  defendants  to  bring  it  before  the  court.  If  this 
plea  does  not  suffidently  identify  the  specification,  there  is,  of  course,  an  end  of  the 
ease ;  but  if  it  is  shewn  to  be  the  same,  then  tiie  court  must  look  at  the  whole  of  the 
plea.  It  is  submitted  that  it  is  good,  on  the  ground  that  the  defendants  are  bound 
to  set  out  the  proviso,  and  to  state  that  the  spedflcation  set  forth,  and  no  other,  was 
inrolled  within  the  specified  time.  By  these  means  the  court  has  all  the  materials 
brought  before  it,  in  order  to  enable  it  to  come  to  a  decision.  The  plea  confesses  the 
patent  in  point  of  fact,  but  avoids  it  in  point  of  law,  by  saying  that  there  was  no 
inroiment  of  a  sufficient  specification ;  in  other  words  it  confesses  an  inroiment  in 
hct,  but  avoids  it  as  a  matter  of  law.  [Maule  J.  It  confesses  an  inroiment  of  the 
instiniment  mentioned  in  the  plea,  but  not  of  that  stated  in  the  declaration.]  There 
is  no  ground  of  dranurrer  as  to  this.  [Maule  J.  One  ground  of  demurrer  is,  that 
the  plea  is  an  ^;umentative  denial  of  the  inroiment ;  and  is  it  not  so  1  The  declara- 
tion mif^  poerably  have  been  good  without  referring  to  the  proviso,  but  it  is  going 
a  long  way  to  say,  that,  if  the  dechuation  does  set  out  the  proviso,  it  is  surplusage!] 
This  plea  was  intended  to  be  framed  with  reference  to  the  obewvations  and  decimona 
of  this  oourt  in  Waltm  v.  Potter  (3  Mann.  A  Gr.  411,  4  Scott,  N.  R.  91,  1  Webster^s 
£kt  Caaes,  698^13),  and  GHaon  v.  Broad  (4  Mann,  ft  Gr.  179,  4  Scott,  N.  R  844, 
1  Webster's  Pat  Cases,  631) ;  and,  in  order  to  raise  the  question  as  to  the  suffidency 
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of  tiie  specification  on  die  reoOTd,  it  is  submitted,  suppoan^  the  specification  mentioDed 
in  the  ^ea  to  be  sufficiently  identified  with  tiiat  named  m  the  dedarataon,  tiiat  thii 
plea  is  good  both  in  point  of  form  and  substance. 
[743]  Wilde  in  reply,  was  stopped  by  the  court 

TiNDAL  C.  J.  It  appears  to  me  that  this  plea  is  insufficient,  on  the  ground  tiiat  it 
amounts  at  the  most  to  an  argumentative  denial  that  the  plaintiff  had  caused  to  be 
inrolled  in  Chancery,  within  the  limited  period,  a  specification  properly  descrilHDg 
the  nature  of  his  invention,  and  in  what  manner  the  same  was  to  be  perfwmed.  The 
declaration  commences,  in  the  usual  mode  of  declaring  on  letters  patent,  by  settiiw 
out  the  letters  patent  with  the  proviso  subject  to  which  they  are  granted.  I  apprehenc^ 
that,  if  the  plaiutiif  had  not  set  out  the  proviso  in  his  declaration,  the  defendaoti 
mi^t  have  set  it  out  on  oyer.  That  it  is  requisite  to  set  out  the  proviso  in  order  to 
give  the  plaintiff  a  title  to  sue,  appears  from  the  letters  patent  themselves.  The 
making  and  inrolment  of  a  specification  are  required  to  be  performed  by  the  patentee 
as  a  condition  of  the  grant ;  ne  is  bound,  by  the  ordinary  rales  of  pleading  to  all^ 
performance.  It  bears  some  resemblance  to  the  pleading  of  a  bargain  and  side  under 
the  27  H.  8,  c.  16.  That  statute  declares  that  no  manors,  lands,  &c.,  shall  pass  by 
reason  only  of  any  bargain  and  sale  thereof,  except  the  same  baraun  and  sale  be  made 
by  writing  indented,  sealed,  and  inrolled,  within  six  months  of  the  date  thereof,  in 
one  of  the  King's  courts  of  record  at  Westminster,  &c.  It  has  always  been  oonaidacd 
to  be  necessary  that  a  party  who  pleads  a  conveyance  by  bargain  and  sale,  should 
allege  that  the  deed  was  inrolled  within  the  six  months  limited  by  the  statute ;  and 
a  plea  omitting  that  allegation,  has  been  held  bad  (a).  In  the  present  declaration  the 
piaintifi'  distinctly  alleges  that  he  did,  in  pursuaoce  oi  the  proviso  and  of  the  Mtos 
patent,  by  an  instrument  [744]  under  his  hand  and  seal,  psrtaeularly  deacribe  sad 
ascertain  the  natore  of  his  said  invention  and  in  what  manner  the  same  was  to  be  and 
might  be  performed ;  and  that  he  did  afterwards,  and  within  six  calendar  inoDths 
next  and  immediately  after  the  date  of  the  said  letters  patent,  cause  the  siud  instsn- 
ment  in  writing  to  be  inrolled  in  the  High  Court  of  Chancery :  that  is,  he  caused  to 
be  inrolled  the  said  instrument  in  writing  in  which  he  had  particularly  described  and 
ascertained  the  nature  of  his  invention  and  the  manner  in  which  it  was  to  be  carried 
into  effect ;  and  that  part  of  the  aUe^tion  ought  to  have  been  included  in  the  traverse 
of  the  defendants.  Instead  of  takmg  a  distinct  traverse,  that  which  they  set  up, 
however,  amounts  only  to  afi&rmative  matter,  and  is  no  denial  at  all  of  the  all^atioB 
in  the  declaration.  They  say  that  the  plaintiff  caused  to  be  inrolled  in  Chaneeiy, 
within  six  calendar  months  after  the  date  of  ihe  said  letters  patent^  a  certain  instm- 
ment  in  writing,  in  the  words  and  to  the  effect  in  the  plea  set  forth ;  and  then  proceed 
to  aver  that  the  plaintiff  caused  to  be  inrolled  in  Chancery,  within  six  months  after 
the  date  of  the  said  letters  patent,  no  iustrament  in  writing  other  than  and  except  the 
said  instniment  in  writing  thereinbefore  set  forth  and  contained.  What  is  that  in 
effect  but  bringing  together  two  affirmatives,  the  one  on  the  part  of  the  piaintifi^  the 
other  on  the  part  of  uie  defendants,  which  is  bad  without  a  special  traverse  1  If  the 
plea  had  gone  on  to  say  "without  this  that  the  plaintiff  did,  within  six  calendar 
months  next  and  immediately  after  the  date  of  the  said  letters  patent,  by  ao  instro- 
ment  under  his  hand  and  seal,  particularly  describe  and  ascertain  the  nature  of  Ui 
said  invention  and  in  what  manner  the  same  was  to  be  and  might  be  performed,  and 
cause  the  said  instrument  in  writing  to  be  inrolled  in  the  said  High  Court  of  Chancery," 
t^e  plea  might  have  been  a  good  one ;  but  that  would  not  have  an-[74in-swered  the 
object  which  the  defendants  had  in  view.  On  t^  ground,  tiierefore^  th^  this  pies 
amounts  only  to  m  argumentative  draial  that  tiie  plaintiff  did,  within  the  txiae 
limited,  cause  the  specification  to  be  iurolled  in  Chancery,  I  am  of  opinion  that  it  ii 
bad.  It  also  appears  to  me  that  the  objection  is  suffidently  pointed  oat  by  tiio 
demurrer. 

CoLTHAN  J.  It  is  a  rule  in  pleading,  that,  where  there  is  a  material  all^atioo 
on  the  one  hand,  and  an  allegation  on  the  other  that  is  inconsistent  therewith,  the 

flea  must  conclude  with  a  special  traverse.    In  the  present  case,  the  defendants  on^t 
think  to  have  concluded  their  plea  in  that  manner.  But  instead  of  expressly  denyuig 
the  inrdment  of  t^e  qieoifioation  the  denial  is  an  arguntentatiTe  <me.   It  is  said  that 

(a)  So,  unless  it  state  in  what  court  it  was  inrdled ;  WasUy  v.  PmUif,  Gio.  Jse. 
291,  Yelv.  213. 
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none  of  the  grouDcIs  of  special  demurrer  precisely  hit  this  objection.  It  is  true  that 
the  causes  of  demurrer  assigned  do  not  do  so  in  express  terms;  but  I  think  they 
BufiSciently  intimate  to  the  court  and  to  the  defendants,  that  the  objection  was  intead^l 
to  be  taken. 

£kskine  J.  The  plea  in  question  is  nothing  more  than  an  argumentative  and 
rarcuitous  traverse  of  the  allegation  in  the  declaration  that  the  plaintiiT  caused  to  be 
inroUed  in  Chancery,  within  six  months  after  t^e  date  of  the  letters  patent,  a  specifioa- 
tion  of  his  invention.  Hie  defendants  in  tiieir  plea,  after  setting  out  the  proviso,  aver 
that  the  plaintiff  caused  to  be  inrolled  in  Chanoery  within  t^e  period  limited,  a  certain 
inataiiment  in  writing  in  tiie  words  and  to  the  effsct  following.  And  after  setting  out 
the  specification,  the  plea  proceeds  to  allege  that  the  plaintiff  caused  to  be  inrolled  in 
Chancery  no  instrument  in  writing  other  than  and  except  the  said  instrument  in  writing 
thereinbefore  set  forth  and  contained — "  whereby  and  by  reason  of  the  ^46]  premises 
the  said  letters  patent  in  the  declaration  mentioned  ceased  and  determine,  and  becfune 
and  were  and  still  are  of  no  force  and  effect."  Why  is  it  averred  that  the  plaintiff 
inrolled  no  other  instrument  than  that  set  forth  f  Because  it  is  intended  to  be  said 
that  the  ins^ment  in  writing  inrolled  by  the  plaintiff,  was  not  a  sufficient  compliance 
with  the  proviso  oontained  in  tiie  grant.  The  plea,  therefore,  argumentatively  and 
drcaitoaaly,  traverBes  the  allegation  that  the  plaintiff  caused  to  be  inrolled  in  Chancery 
an  ins^ment  in  writing  in  compUance  with  tha  terms  of  the  proviso.  It  has  been 
aigued  on  the  part  of  uie  defendants  that  this  allegation  in  the  declaration  may  be 
rejected  as  surplusa^,  but,  for  the  reasons  given  by  my  lord,  it  is  impossible  so  to 
treat  it.  The  plaintiff  has  set  out  in  his  declaration  the  proviso,  by  which  the  letters 
patent  are  declared  void  tf  he  shall  not  particularly  describe  and  ascertain  the  nature 
of  his  invention,  and  in  what  manner  the  same  is  to  be  performed,  by  an  instrument 
in  writing,  and  cause  the  same  to  be  inrolled  in  Chancery  within  six:  months  after  the 
date  of  the  said  letters  patent  It  appears  by  the  declaration,  that  more  than  six 
months  had  elapsed  since  the  grant  of  the  letters  patent,  and,  consequently,  the  aver- 
ment is  an  essential  one,  for  the  grant  would  have  oeen  void  if  the  condition  had  not 
been  complied  with.  The  averment,  therefore,  that  the  plaintiff  had  duly  inrolled 
R  specification  was  essential  to  his  right  to  maintain  the  action.  I  also  agree  that  this 
objection  is  sufficiently  pointed  out  as  a  ground  of  special  demurrer. 

Maui<b  J.  I  also  am  of  opinion  that  this  plea  is  bad  in  point  of  form,  for  one  of 
tlie  causes  of  demurrer  specially  assigned.  The  plaintiff  declares  on  certain  letters 
patent  which  grant  to  him  an  exclusive  privilege  not  absolutely,  but  only  on  condition 
that  he,  within  a  given  [747]  time,  cause  to  be  inrolled  in  Chancery,  a  specification 
of  bis  invention,  and  in  what  manner  the  same  is  to  be  performed.  It  was  therefore 
necessary  for  him  to  aver  in  his  declaration  that  he  had  complied  with  that  condition. 
That  being  a  material  allegation  of  the  declaration,  how  has  it  been  met  by  the  defen- 
flants?  They  say,  that,  within  the  time  limited  by  the  proviso,  the  plaintiff  inrolled 
a  specification,  which  is  set  out;  and  then  aver  that  he  inrolled  no  instrument  in 
writing  other  than  that  thereinbefore  set  forth.  In  order  to  raise  the  question  whether 
t^e  plea  is  good,  it  must  be  assumed  that  the  specification  is  bad.  Assuming,  there 
f<»re,  that  it  is  meant  by  the  plea  to  allege  that  the  plaintiff  inrolled  a  specification 
not  saffidently  descrilnng  his  invention,  that  is  clearly  inconsistent  with  the  material 
aUe«;a(aon  in  the  deolnration  that  the  plaintiff  did  inrol  a  specification  in  compliance 
withthe  proviso.  It  is  clearly  a  denial,  and  an  argumentative  denial,  of  that  allega- 
tion in  the  declaration.  All  traverses  ought  to  conclude  to  the  oo|untry(a),  and 
ought  to  be  direct  and  not  argumentative  or  circuitous.  The  next  question  is,  whether 
this  objection  is  sufficiently  pointed  out  as  a  cause  of  demurrer  1  It  seems  to  me  it  is. 
Among  the  causes  of  demurrer  assigned  are  these— that  the  plea  is  bad  for  not  travers- 
ing the  averment  in  the  declaration  that  the  plaintiff  did,  in  pursuance  of  the  said 
proviso,  particularly  describe  and  ascertain  the  nature  of  the  said  invention,  and  in 
what  manner  the  same  was  to  be  performed,  as  therein  is  particuhirly  alleged— and 
that,  if  the  plea  is  intended  to  be  such  traverse,  it  is  a  circuitous  and  bad  traverse 

thereof. 

Judgment  for  the  plaintiff. 


(a)  Vide  1  Wms.  Saund.  103  b.  c.  as  to  concluding  traverses  to  the  court  or  to  the 
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[748]   GuiCBERUDaE  and  Others  v.  Cabter.   Not.  15,  1843. 

The  defendant  takes  out  a  aummons  for  time  to  plead,  returnable  at  3  o'clock  in  th& 
afternoon ;  by  mistake,  the  copy  served  states  it  to  be  returnable  "at  11  o'clock  in 
the  afterDoon."  The  plaintiff  signed  judgment  before  3  o'clock.  The  judgment 
was  held  to  be  regular,  and  only  to  be  set  asidd  upon  payment  of  costs  and  u 
affidavit  of  merits. 

Bowling  Serjt,  on  a  former  day,  obtained  a  rule  nisi  to  set  aside  the  jndgmeBt 
and  execution  in  this  cause  for  irregularity. 

It  appeared  by  the  affidavit,  on  which  his  motion  was  founded,  that  the  declan- 
tion  was  filed  and  a  rule  to  plead  given  on  the  28th  of  October  last.  On  the  Sltit, 
the  defendant  obtained  a  summons  for  time  to  plead  returnable  at  11  o'clock  in  the 
forenoon  of  the  Ist  of  November.  The  plaintiffs'  attorney  not  having  attended  ttus 
summons,  a  second  summons  was  taken  out,  which  was  returnable  at  3  o'clock  in  the 
afternoon  of  Uie  2d  of  November.  Under  thu  seoond  summons,  which  vas  not 
attended  on  behalf  of  tiie  plaintiffs,  IAlb  defendwit  obtained  an  order  fw  a  wed^a 
time  to  plead.  Judgment  was  signed  for  want  of  a  plea  before  3  o'clock  on  the  3d 
of  November,  «id  the  d^endant  was  taken  in  execution  on  the  7th. 

Channell  Serjt  now  shewed  cause.  His  affidavits  stated  that  the  second  summons, 
according  to  the  copy  left  at  the  office  of  the  plaintiffs'  attorney  (which  copy  wh 
annexed),  was  returnable  "at  U  o'clock  in  the  i^temoon"  of  the  2d  of  November; 
that  the  clerk  who  had  the  management  of  the  cause,  believing  that  1 1  o'clock  in  tbf 
forenoon  was  the  time  meant,  attended  at  that  hour,  but  no  one  appeared  on  behalf 
of  the  defendant;  and  that  shortly  after  12  o'clock  on  that  day  judgment  was  signed 
for  want  of  a  plea.  The  learned  Serjeant  submitted  that,  as  there  was  no  service  of 
a  true  copy  of  the  seoond  summons,  it  did  not  operate  as  a  stay  |[748]  df  Uie  {^aintifiV 
proceedings,  and  consequently  that  the  judCTient  was  properly  signed. 

Dowling  Serjt,  in  support  of  hu  rule.  The  first  summons,  being  retumaUe  within 
the  original  time  for  pleading  was  a  stay  of  proceedings ;  and  no  authority  can  be 
found  that  a  second  summons  is  necessary  in  onier  to  stay  the  proceedings ;  althoogfa 
that  course  is  usually  adopted.  [Tindal  C.  J.  The  defendant  did  not  rely  on  ube 
first  summons.  He  seems  to  have  thought  the  second  requisite.  Maule  J.  Utht 
first  summons  is  allowed  to  expire  without  any  order  being  made  thereon,  the  possibility 
of  time  being  granted, — which  forms  the  ground  on  which  the  summons  is  held  to  be 
a  stay  of  proceedings, — fails.]  The  attorney  of  the  plainti^  could  not  have  been 
misled  by  the  mistake  in  the  copy  of  the  second  summons ;  and  even  if  he  had  been, 
a  summons  to  attend  at  11  in  the  afternoon,  would  have  been  good ;  for  the  fact  that 
it  is  an  hour  at  which  no  judge  attends  at  chambers,  makes  no  difference.  Hiis 
appesrs  from  Bgks  v.  H^dUar  (6  Dowl.  P.  C.  232.  Et  vide  supra,  712) ;  where  a 
summons  for  time  to  plead,  returnable  at  10  o'clock  in  the  morning  in  term  tiine  at 
chambers,  was  held  to  operate  as  a  stay  of  the  ^intiff's  prooeemn^  altiKm^  no 
judge  attends  at  chambers  at  that  hour. 

Tindal  C.  J.  In  that  case  a  summons  was  served.  Here,  the  plaintiff  has  a  ngfat 
to  say,  that  there  is  no  second  summons  at  all.  I  do  not  see  how  you  can  eke  out  a 
summons  which  has  expired,  with  a  piece  of  paper  which  is  no  summons  at  alL 

Maule  J.  The  plaintiff  8k;n8  judgment  at  his  peril  If  it  turns  out  there  is  not 
a  second  summons,  or  that  PTSO]  he  has  not  been  served  with  a  second  summcn^  Ae 
jud^ent  is  regulu*ly  signed. 

The  rest  of  the  court  concurred. 

Dowling  obtained  leave,  upon  payment  of  costs,  to  plead — on  produoiog  an  affidavit 
of  mwits ;  otfawwise^  tiie  rule  to  be  discharged  with  oosts. 
Per  curiam.   Rule  accordingly. 

Bromlby  v.  Gerish.    Nov.  25,  1843. 

[S.  C.  7  Scott,  N.  E.  516 ;  1  D.  &  L.  768 ;  13  L.  J.  C.  P.  16 ;  7  Jur.  1136.] 

An  affidavit  by  a  clerk  who  has  the  conduct  of  the  defendant's  case,  stating  that  "  he 
was  apprised  and  believed  tiuit  lihe  defendant  had  good  grounds  of  duenee  190a 

the  merits,"  is  insuffioieut 

Assumpsit  on  a  bill  of  exdiange.  The  defendant  having  delivered  a  frivokni 
special  demurrer,  signed  by  a  barrister,  the  i^ntiff  signed  judgment   An  qipUestiaD 
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baring  been  made  to  set  aside  the  judgment,  the  court  required  an  affidavit  of  merits ; 
whereupon  the  clerk  to  the  defendant  s  attorney  made  an  affidavit,  in  which  he  stated 
that  he  had  had  the  conduct  and  management  of  the  cause,  and  that "  he  was  appiised 
and  believed  that  the  defendant  had  good  grounds  of  defence  upon  the  merits. 

Dowling  Serjt.,  for  the  plaintiffs,  took  an  objection  to  the  sufficiency  of  the 
affidavit^  and  cited  TaU  v.  Bodjield  (3  DowL  P.  C.  218) ;  where  ao  affidavit  that  the 
defenduit  hoe  a  good  and  sufficient  defence  on  tiie  merita,  without  words  applying 
audi  defence  to  t^particalar  action,  was  held  to  be  insufficient 

^M]  TiNDAL  CC  J.  Hie  step  taken  by  the  defendant  of  demurring  specially  to 
the  declaration  leads  to  the  supposition  that  he  has  no  merits ;  for,  no  one  would 
adopt  that  course  if  he  had.  When  told  that  he  must  swear  to  merits,  the  clerk 
prepares  an  affidavit  in  a  singularly  loose  and  unusual  form.  Had  we  known  that  the 
demurper  was  a  special  one,  I  doubt  whether  the  rule  would  have  been  granted.  If 
parties  are  not  held  to  the  ordinary  forms,  a  discussion  will  arise  on  every  affidavit 
brought  before  the  court. 

!osKiNfi  J.  The  ordinary  form  of  affidavit  is  that  the  defendant  has  "a  good 
defence  to  this  action  on  the  merits."  Where  it  is  made  by  the  party  the  words,  "  as 
be  is  advised  and  believes,"  are  added ;  where  by  the  attorney  or  managing  clerk  to 
tiie  attorney,  the  form  is  "as  he  is  informed  and  verily  beeves." 

The  rest  of  the  court  concurred. 

Rule  diachaiged. 

Hughes  v.  Browne.    Nov.  25,  1843. 

An  affidavit  of  service  of  a  rule  for  payment  of  money,  alleging  a  service  "  on  the  day 
of  the  date  hereof,"  no  date  being  stated,  except  by  reference  to  (he  date  of  the 
jurat — is  insufficient 

Channell  Serjt  moved  to  make  a  rule  for  payment  of  a  sum  of  money  absolute. 
The  officer  had  objected  to  the  affidavit  of  service,  on  the  ground  that  it  did  not  state 
when  the  rule  was  served.  The  deponent  swore  that  he  did,  "about  10  o'clock  in  the 
forenoon  of  the  day  of  the  date  hereof,  serve  the  defendant  with  a  true  copy  of  the  rule 
hereunto  annexed."  The  learned  serjeant  contended,  coupling  the  word  "hereof" 
with  the  date  of  the  jurat,  that  there  was  a  sufficient  statement  of  the  day  of  service. 

[7621  Maule  J.  The  jurat  clearly  is  no  part  of  ihe  affidavit  It  is  usually 
written  by  the  officer ;  the  deponent  may  never  see  it 

Per  curiam.  The  Affidavit  may  be  amended  and  resworn,  and  the  rule  enlarged, 
and  cause  may  be  shewn  at  ohamtwrs. 

Rule  accordingly. 

Waterman  v.  Cabdsn.  Nor.  25, 1843. 

Where  the  defendant  being  under  terms  to  plead  issuably,  delivered  a  demurrable 
plea,  which  was  sworn  to  be  fdse,  the  couit  allowed  the  plaintiff  to  sign  judgment 

Debt  The  first  count  tras  for  391.  1^  4d.,  being  the  balance  alleged  to  be  due 
en  the  plaintiff's  bill  of  costs  as  attorney  for  the  defendant  in  an  action  brought  by 
him  against  one  Pollwd.  There  were  also  counts  for  money  paid,  and  on  an  account 
stated. 

The  declaration  was  filed  on  the  25th  of  October  last  ^nd  a  rule  to  plead  given. 
Od  the  2d  of  November,  the  defendant  obtained  a  summons  for  time  to  plead,  and 
served  the  same  together  vrith  a  summons  for  liberty  to  plead,  "  1st  general  issue, 
nunquam  indebitatus ;  2dly,  guarantee,  stating  consideration,  as  to  first  count  alone." 
The  plaintiff's  agent  consented  to  a  week's  time  to  plead  on  the  usual  terms,  and  also 
to  an  Older  to  plead  the  several  matters  mentioned  in  the  abstract  annexed  to  the 
summons.  The  defendant  accordingly  delivered  a  plea  of  nanquam  indebitatus  to 
the  whole  declaration,  and  the  following  plea  to  the  first  count  which  stated  that, 
"after  the  defendant  became  indebted  to  him  the  plaintaff  in  the  sum  (rf  39L  ISs.  4d. 
in  the  first  count  of  the  decluvtum  in  this  cause  mentioned,  the  defendant  then 
requested  one  Pollard  to  guanuitee  the  due  payment  of  the  same  to  him  the  plaintiff, 
and  that -the  said  [76^  Pollard,  thereupon,  at  the  request  of  the  defendant  then 
ciHuented  so  to  do,  in  considemtion  of  the  forbearanoe  of  him  the  plaintiff  to 
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de^eodant,  and  thereupon,  for  the  oonsiderataoQ  aforesaid,  gave  him  die  pluntiff  a 
certain  guarantee  in  writing  for  the  due  payment  of  the  same ;  and  that  he  the 
plaintiff  then  accepted  and  received  the  said  guarantee  in  full  satisfaction  of  the  said 
sum  of  391.  13s.  id.  in  the  said  first  count  of  the  declaration  mentioned,  and  then 
released  the  defenduit  from  the  payment  of  the  same.  Yerificatioo." 

Talfourd  Serjt,  on  a  former  day  io  this  term,  upon  an  affidavit  that  the  seoond 
plea  was  false,  obtained  a  rule  calUn^  upon  the  d«endant  to  shew  cause  why  the 
plaintiff  should  not  be  at  liberty  to  sign  judgment,  upon  the  ground  that  the  idea 
was  not  issuable. 

Channell  Serjt  now  shewed  cause,  contending  that  the  seoond  jdea  was  an  iasaaUe 
plea,  being  in  the  nature  of  a  plea  of  accord  and  satis&ction. 

Matjlk  J.  A  complicated  and  a  sham  plea,  like  the  present,  is  not  an  issuable 
plea.  It  is  quite  impossible  that  what  is  here  su^ested  in  the  plM,  can  have  been 
taken  as  full  satisfaction.  The  plea  not  being  isso^e,  the  plaintiff  is  clrarly  entitled 
to  sign  judgment ;  WaierfaU  v.  Olode  {ay. 

"Die  rest  of  the  court  ooaoumd. 

Rule  absolute  {b). 

pM]  Doe  dem.  Overt  v.  Boe.  Nov.  22,  1843. 

An  affidavit  alleging  service  of  the  declaration  and  notice  upon  a  son  of  the  toianli 
and  that  the  son  afterwards  stated  tiiat  he  had  haiuled  them  to  his  iAihtr^  must 
shew  that  the  deponent  believed  the  statement  to  be  true. 

Channell  Serjt.  moved  for  judgment  against  the  casual  ejector.  His  affidavit 
alleged  service  of  the  declaration  and  notice  on  the  son  of  the  tenant  in  poaNasiQ^ 
upon  the  premises,  on  the  1st  instant^  and  that  on  the  20th  the  son  informed  the 
d^nent  uiat  he  had  handed  them  to  his  father  on  the  f (nrner  day ;  bat  it  contaiasJ 
no  averment  that  the  deponent  believed  the  statement  made  the  son  to  be  troe. 
The  learned  serjeant  refeired  to  Doe  dem.  C^Tcit&um  v.  Roe  (1  Bowl.  P.  C.  692). 

The  court  considered  the  affidavit  insufficient ;  but  on  its  being  amended  in  this 
particular. 

The  rule  was  granted. 

Doe  deu.  Smith  c  Boe.  Nov.  25, 184S. 

The  omission  to  entitle  a  declaration  in  ejectment  of  some  term  is  immatoial,  whoe 

the  notice  at  the  foot  thereof  is  properly  dated. 

Manning  Serjt.,  in  moving  for  judgment  against  the  casual  ejector,  stated  that  the 
declaration  was  not  entitled  of  any  term,  but  the  notice  was  properly  dated.  The 
usual  course  is,  to  entitle  the  dedaration  of  the  term  preceding  the  service,  which  is, 
in  general,  a  term  preceding  the  alleged  demise.  When  the  issue  is  delivered  to  the 
tenant,  this  is  set  right  by  ^tering  the  term  in  the  titie  of  the  declaration.  The 
omiasicmof  atitie,  which  would  be  error  if  it  remained  ancotrec^ed,  uid  which  would  tend 
to  mislead  the  tenant  if  he  were,  incautiomily,  to  look  at  it^  cannot  be  material ;  Dt^ 
d.  PhOUpsv,  Boe  (iScott^  369.  S.  C.  per  nom.  Doed.  Wills  v.  Boe^b  DowL  P.  C.  380), 
Doe  d.  Evans  v.  Boe  (5  Dowl.  P.  C.  608). 

[756]  TiNDAL  C.  J.  The  declaration  undoubtedly  is  incomplete :  but  that  pert 
which  is  really  material  has  a  date. 

Per  curiam.    Rule  granted  {a)\ 

(ay  3  T.  £.  305 ;  and  see  Hughes  v.  Pool,  ante,  271. 

{b)  The  plea  appears  to  have  been  demurrable,  and  therefore  not  issuable,  by  reosoo 
of  ite  alleging  that  the  plaintiff  released,  without  shewing  how  he  released.  The 
debt  ooula  be  effectually  released  only  by  deed ;  and  the  defendant  was  bound  to  set 
but  the  deed  of  release  according  to  its  iegid  operation,  and  also  to  produce  it  (bf 
making  profert)  in  court 

{ay  See  Doe  d.  Woodftvffe  v.  Bioe^  ante,  v(d.  iv.  p^  810.  And  see  Doe  d,  Bnok  r. 
Boe,  9  DowL  P.  C.  347 ;  iXie    CVbnneS  v.  Am,  ib.  67. 
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Eaus  v.  Fraskr,  Tsrrt  and  Tebbutt.   Nov.  21,  1843. 

Judgment  is  entered  up  by  A.  against  B.,  C,  and  D.,  upon  a  warrant  of  attorney,  in 
wnich  G.  and  D.  are  sureties.  B.  being  taken  in  execution,  is  discharged  on  giving 
to  A.  a  fresh  security  for  the  debt  C.  and  D.  are  afterwards  taken  in  execution. 
C.  and  D.  refusing,  by  their  counsel,  to  undertake  to  bring  no  action,  the  court 
discharged  them  out  of  custody  with  costs. 

A  wammt  of  attorney  having  been  given  to  the  plaintiff,  by  the  first-named 
defendant  as  the  debtor,  and  by  ^e  others  as  his  sureties,  judgment  was,  on  the  26th 
of  June  1843,  entered  up  thereon  a^nst  the  three  defendants.  A  ca.  sa.  issued  upon 
tiuB  judgment  on  t^e  28th  oi  June,  under  wluch  the  defendant  Fraser  was  taken  in 
execution.  On  the  11th  of  September  Fraser  was  disehaxved,  having  come  to  an 
arrangement  with  the  plaintiff,  who,  without  the  consent  ot  the  sureties,  took  fnnn 
Fraser  a  fresh  security  for  the  debt.  Tebbutt  was  taken  in  execution  on  the  14th  oi 
September,  and  Terry  on  the  28th. 

Bompas  Serjt,  on  the  first  day  of  this  term,  obtained  a  rule,  calling  upon  the 
plaintiff  to  shew  cause  why  Tebbutt  and  Terry  should  not  be  disohu'ged;  citing 
Clark  v.  Clemmt  (6  T.  B.  525).  [Tindat  C.  J.  referred  to  SaUam  v.  Pnce  (2  J.  B. 
Moore,  236.] 

Talfourd  Serjt,  for  the  plaintiff,  consented  to  the  parties  being  discharged,  but 
submitted  that  the  rule  ntkS]  should  not  be  made  absolute  with  costs,  unless  the 
defendants  would  undertake  to  bring  no  action. 

Bomiiaa  Serjt  insisted  that  it  was  a  dear  case  of  irregularity,  and  that  tiie  parties 
were  entitled  to  the  costs  of  tiie  application.  [Tindal  C.  J.  N'ot  if  you  mean  to 
bring  your  action.}  If  we  get  our  cwts,  we  may  not  bring  an  action ;  but  if  not^  we 
must  do  so. 

Tindal  C.  J.    (After  consulting  with  the  rest  of  the  court.)    The  rule  must  be 
absolute  with  costs  (a).    The  parties  may  use  their  discretion  as  to  bringing  an  action. 
Rule  absolute  accordingly. 


Negrste  v.  Martorell.   Nov.  24,  1843. 

A  rule  for  judgment  as  in  l^e  case  of  a  nonsuit^  was  discharged  on  a  peremptory 
undertakine  to  tiy  within  two  months,  if  an  order  to  try  before  the  sheriff  should 
be  obtained.  After  the  expiration  of  the  two  months,  the  plaintiff  gave  a  notice 
of  trial  before  the  sheriff,  which  the  defendant  returned  as  being  too  Tate.  On  the 
day  for  which  the  notice  was  ^ven,  the  cause  was  tried  in  the  defendant's  absence, 
mid  a  verdict  found  for  the  plamtiff.   The  court  set  aside  the  verdict  as  irregular. 

In  this  case  a  rule  for  judgment  as  in  case  of  a  nonsuit,  was  discharged  on  the 
2d  of  May  last  upon  a  peremptory  undertaking  to  try  at  the  sittings  after  Trinity 
term,  unless,  in  the  meantime,  an  order  to  try  before  the  sheriff  should  be  obtained, 
in  which  case  the  trial  was  to  be  had  within  two  months.  After  the  rule  was  drawn 
afs  the  plaintiff  obtained  an  order  to  try  before  the  sheriff  of  Middlesex.  On  the 
29th  of  July,  which  was  subsequent  to  the  expiration  of  the  two  months  limited  by 
the  rule,  the  plaintiff's  attorney  served  the  defendant's  attorn^  with  a  notice  of  trial 
[767]  before  the  sheriff,  for  the  8th  of  August  The  notice  was  returned  on  the 
aame  day  as  being  out  of  time.  The  plaintiff,  however,  gave  notice  that  he  would 
notwithstanding  try  the  case,  which  he  did  on  the  8th  of  August,  when  he  obtained 
a  verdict,  the  defendant  not  appearing  to  defend.  The  proceedings  were  ^terwarda 
stayed  by  a  judge  at  chambers  until  the  fifth  day  of  the  present  term,  in  order  to 
give  the  defendant  an  opportunity  of  applying  to  the  court 

Channell  Serjt.  accordingly  obtained  a  rule  nisi  to  set  aside  the  verdict  for  irregu- 
larity. The  plaintiff's  proper  course  was  to  apply  to  a  judge  at  chambers  to  enlares 
his  undertaking,  or  to  wait  until  the  first  day  of  term,  instead  of  proueeding  to  triu, 
of  bis  own  authority,  in  defiance  of  the  rule  of  court. 

Sir  T.  Wilde  Serjt.  now  shewed  cause.  It  is  against  aX\  principle  to  say,  that  so 
long  as  judgment  as  in  case  of  a  nonsuit  has  not  been  obtained,  the  plaintiff  is  not  at 

(a)  Vide  AdUm  v.  Noble,  9  DowL  P.  C.  322. 
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liberty  to  try  his  cause.  The  object  of  the  peremptory  undertaking  was  to  force  on 
the  pLaintifF ;  and  it  is  sufficiently  complied  with  if  the  case  be  tried  before  judgmott 
as  in  case  of  a  nonsuit^  has  been  obtained. 

Channell  Serjt,  in  support  of  his  rule.  The  plaintiff  having  been  guilty  of  a 
default,  obtained  indulgence  upon  an  undertaking  to  try  within  a  given  time ;  with 
which  undertaking  he  has  failed  to  comply.  The  trial  after  that  period  was  clearly 
irregular.  [Sir  T.  Wilde  Serjt  It  does  not  appear,  from  the  affidavite,  that  a  court 
was  held  within  the  two  months,  so  as  to  enable  the  plaintiff  to  go  to  trial,  Maule  J. 
By  the  rule  the  plaintiff  undertook  that  a  court  should  be  held  within  two  months.] 
If  the  plaintiff  was  unable,  from  [768]  any  reasonable  cause,  to  proceed  to  trial  within 
the  time  limited  by  the  rule,  he  ought  to  have  applied  to  a  judge  at  chambers  fw  aii 
extension  of  the  time ;  or  he  might  have  come  to  the  court  to  be  released  from  his 
undertaking.  The  defendant  may  have  been  materially  prejudiced  b^  a  trial  had 
after  the  expiration  of  the  two  months,  as  he  may  have  allowed  his  witnesses  to  go 
abroad. 

TiNDAL  C.  J.   The  words  of  the  statute  U  6.  3,  c.  17,  s.  1,  are  very  atrong 
"Where  issue  is  joined,  and  t^e  pkuntiff  shall  n^lect  to  bring  suoh  issue  to  bial 
accoTding  to  the  course  and  practice  of  t^e  oourt^  then  it  shall  belawfol  for  the  judge* 

of  the  court,  upon  motion  made  in  open  court  (due  notice  haWug  been  given  thMeof^ 
to  give  the  same  judgment  for  the  defendant  as  in  cases  of  nonsuit,  unless  upon  jost 
and  reasonable  terms  they  shall  allow  a  further  time  for  the  trial  of  such  issue  ;  and, 
if  the  plaintiff  neglect  to  try  the  issue  within  the  time  so  allowed,  the  court  shall  give 
such  judgment  as  aforesaid."  Great  inconvenience  might  result  to  a  defendant  if  the 
course  pursued  by  the  pUuntiff  in  ttus  case  were  to  be  allowed ;  for  he  might  keep  his 
witnesses  in  town  until  after  the  expiration  of  the  two  months,  and  then  permit  them 
to  go  away,  under  the  full  persuasion  that  the  trial  oould  not  then  take  place.  I  am 
of  opinion  that  the  verdict  should  be  set  aside. 

The  rest  of  the  court  oonourred. 

Rule  absolute. 


^69]  RoLFE  V.  Johnson  and  Another.   Nov.  24,  1843. 

[S.  C.  7  Scott,  N.  K  496.] 

One  of  two  defendants  (after  appearing  and  pleading  jointly)  two  days  before  the 
trial  obtained  an  order  to  appoint  a  new  attorney  for  himself.  On  taxation  the 
master  allowed  him  separate  costs  of  the  trial.  It  appeared  that  the  defendant  had 
reasonable  grounds  for  changing  his  attorney.  The  court  refused  to  interfere  with 
the  master^s  discretion. 

Trover,  against  Patrick  Johnson,  the  oSicial  assignee,  and  Greorge  Delaconr,  the 
creditors'  assises,  under  a  fiat  in  bankruptcy  issued  against  one  Edwin  Twizell  Gougfa, 
a  bankrupt  The  defendants  appeared  by  we  same  attOTney,  and  pleaded  joinUy,  not 
guilty,  and  certain  other  pleas.  The  cause  being  oaUed  on  for  trifd  at  the  mttangs 
after  Easter  Term  last^  was  made  a  remanet  on  tiie  application  of  the  defendants, 
upon  payment  by  them  of  the  costs  of  the  day.  On  the  1 3th  of  June,  the  defendant 
Johnson  obtained  an  order  to  change  his  attorney;  which  order  was  served  upon  the 
plaintiff's  attorney  on  the  14th.  The  cause  was  tried  on  the  16th,  when  counsel 
appeared  separately  instructed  on  behalf  of  Johnson.  Cresswetl  J.,  however,  refused 
to  allow  Johnson's  counsel  to  address  the  jury  for  him  upon  the  facts  (a).  A  verdict 
was  found  for  the  plaintiff  on  the  first  issue,  and  for  the  defendants  on  the  other  issues. 

On  the  taxation  of  costs,  two  distinct  sets  of  costs  were  produced  on  the  part  of 
tite  defendants.  The  master  allowed  separate  costs  to  Johnson,  including  charges  for 
instructions  for  fresh  brief,  drawing  and  copy  for  counsel,  a  distinct  fee  to  ooonad, 

(a)  Vide  Ch^ndak  v.  Masmiy  4  Campb.  174  j  Doe  d.  Fox  v.  BnmJaf,  6  DowL  Jr 
ByL  292 ;  Doe  d.  Hogg  v.  Tiruial,  Mood.  &  Malk.  314,  3  Garr.  &  P.  565 ;  Perrtn^  r. 
Tucker,  Mood.  &  M.  391, 4Carr.  &  P.  70;  Jfa«m  v.  Z>tfcAiount0. 1  Mood.  &  BobL  426,  n. ; 
Sparkes  v.  Banett,  8  Carr.  &  P.  442 ;  Eidgtoag  v.  PhU^,  6  Tyrwh.  131,  1  C.  M.  &  R. 
416,  3  Dowl.  P.  C.  154. 
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and  an  additional  oonsaltation,  a  fee  for  attendance  of  the  substituted  attorney  at 
tiie  trial,  &nd  other  chai^ges. 

[760]  Chaunell  Serjt,  on  a  former  day  in  this  term,  upon  an  affidavit  of  these 
facts,  obtained  a  rule  calling  on  the  defendants  to  shew  cause  why  the  taxation  should 
not  be  reviewed.  He  submitted  that,  under  the  circumstances,  the  separate  coete  to 
Johnson  were  improperly  allowed. 

Shoe  Serjt.  now  shewed  cause,  upon  aifidavits  stating  that  the  defendant  Johnson 
had  reasonable  grounds  for  believing  that  his  interests  would  be  better  represented 
by  his  own  attorney  than  by  the  attorney  whose  name  appeared  on  the  record,  and 
who  had  -been  appointed  by  the  other  defendant^  and  denying  that  the  change  of 
attorneys  had  been  made  with  a  view  to  the  increase  of  costs,  as  su^rested  on  the 
otiiw  nde.  The  learned  serjeuit  contended  that  as  the  defenduit  Jotinson  might 
have  oommitted  his  defence,  in  the  first  instance,  to  his  own  attorney,  he  had  an 
undoubted  right,  at  any  st^  of  the  oaose,  to  adopt  that  course,  so  long  as  it  was  not 
done  vexatiously,  or  to  swell  the  costs. 

Channell  Serjt  in  support  of  his  rule.  The  name  of  the  first  attorney  aloue 
appears  upon  the  record.  [Maule  J.  The  nisi  prius  record  only  states  the  name  of 
the  attorney  who  appears  for  the  two  defendants.]  The  record  should  have  been 
afterwards  altered  in  some  way.  If  the  defendants  had  originally  conducted  their 
defences  separately,  the  plaintiff  might  not  have  chosen  to  encounter  the  double 
expense ;  or,  he  might  have  elected  to  enter  a  nolle  prosequi  as  to  one  of  them.  By 
the  course  of  proceeding  adopted,  the  plaintiff  was  deprived  of  the  opportunity  of  so 
doing.  [Tindal  G.  J.  The  plaintifi'  knew  of  the  change  of  attorney  die  day  before  the 
trial ;  and  he  would  have  had  time  then,  if  he  had  idiought  proper,  to  enter  a  nolle 
prosequi  as  to  one  the  defendants. 

^61]  TiNDAL  C.  J.  It  seems  to  me  that  the  question  resolves  itself  into  this, — 
whether  under  the  circumstances,  the  expense  of  employing  a  second  attorney,  was 
reasonably  and  properly  incurred.  I  am  not  prepared  to  say  that  it  was  not  A  party 
having  reason  to  be  dissatisfied  with  the  attorney  whom  he  has  employed,  may  change 
his  attorney  (a)  at  any  stage  of  the  cause  (b).  It  appears  from  the  affidavits,  that  the 
defendant  Johnsou  had  reasonable  ground  for  being  dissatisfied  with  tiie  attorney  to 
whom  he  had  at  first  intrusted  his  defence. 

COLTMAJJ  J.  The  defendant  Johnson  is  entitled  to  his  costs,  unless  he  appeu? 
to  have  acted  unreasonably  in  employing  a  separate  attorney. 

£b8KINK  J.  I  am  of  t^e  same  opinion.  If  there  had  been  luiy  thing  to  shew  that 
tiie  chan^  of  attwneys  was  colourable, — as  in  the  oase  of  two  members  of  a  firm 
representmg  different  parties, — the  question  would  have  been  different  I  see  nothing 
unreaacmab^  in  what  has  been  done,  or  in  the  master's  allowing  the  costs  of  Johnson 
in  appearing  by  a  separate  attorney. 

Maulk  J.    I  cannot  see  that  the  master  has  done  wrong  in  allowing  these  costs. 

Rale  discharged,  vitk  costs. 


[762]  KoBiNsoN  V.  Seakson  and  Reeve.   Nov.  24,  1843. 

A  defendant  who  applies  to  deprive  a  plaintiff  of  costs,  under  a  locid  oourt  of  requests 
act,  is  bound  to  oring  his  case  distinctly  within  the  terms  of  the  act  — B^  a  court 
of  requests  act,  exclusive  jurisdiction  was  given  to  a  local  court  up  to  51.  in  certain 
actions  (including  trover),  where  the  defendant  or  defendants,  "  resided  or  kept  auy 
house  or  shop,  &,c.,  or  was  in  any  way  working,  trading  or  dealing,  within  a  given 

(a)  So,  the  party  may  discharge  his  attoniey,  and,  instead  of  i^ppointing  anotiier, 
appear  in  person,  in  any  stage  of  the  cause. 

(b)  Acc.  Sir  Richard  Hastings  coae,  H.  11  H.  6,  fo.  23,  pi.  22;  Lamon  v.  Dickinson, 
8  Mod.  306;  An&n.  12  Mod.  440.  And  see  Eegistr.  Brev.  Orig.  27  a.;  Baid^  v. 
JiovfT,  1  P.  Wms.  420;  ^Food  v.  Plant,  in  Eiror,  I  Taunt  44;  Lowgrove  v.  Dymond, 
4  Taunt  669. 

But  the  party —who  has,  by  matter  of  record  iu  the  particular  aetion,  given 
authority  to  the  attorney  to  act  for  him,  ad  lucrandum  vel  perdendum, — cannot  with- 
draw that  authority  and  change  his  attorney  without  the  leave  of  Uie  court  in  which 
such  action  is  pending.  Tide  Maqphersm  v.  .fioMnson,  1  DougL  217;  Ptnry  v.  Fi^^ 
6  £aat»  549;  GisMkn  v.  Moort,  1  B.  &  C.  654. 
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district."  Br  another  seotaon,  "where  my  debt  or  damages  shall  be  dne  or  owiag 
or  demanded  from  two  or  more  persons  jointly  hy  reason  oi  iAmr  being  psstnen 
in  trade  or  otherwise  jointly  concerned,"  service  of  the  summons  may  be  made  upon 

one  of  such  persons. — In  trover  against  A.  and  B.  brought  in  C.  P.,  the  plaintiff 
recovered  61.  damages.  An  application  was  made  on  behalf  of  A.  alone,  who  wis 
resident  within  the  jurisdiction,  to  deprive  the  plaintiff  of  ooats.  He  prodoced  an 
affidavit  from  B.,  which  stated  that  at  the  time  of  issuing  the  writ,  he  was  trading 
within  the  jurisdiction.  It  appeared  from  the  affidavits  on  the  ot^er  side,  that 
before  action  brought  B.  (who  had  kept  a  shop  within  the  jurisdictiott)  had  shot  it 
up  and  had  left  the  place,  but  that  he  returned  afterwards.  It  also  appealed  that 
A.  had  stated  that  B.  had  left  the  ^laoe.  -  Held,  that  it  was  not  sufficiency  made 
out  that  B.  was  trading  within  t^e  jurisdiotifm  at  the  time  the  writ  issued. — Held 
also,  that  A.  was  estt^ped,  \]v  his  statement^  from  contending  that  K  was  tndiog 
within  the  jurisdiction. — Held  also,  tiut  as  the  pUintiff  was  not  bound  to  sue  £ 
alone,  he  was  entitled  to  sue  both  defendants  in  one  of  the  sup^or  coorta ;  aad, 
therefore,  that  A.  was  not  entitled  to  enter  a  suggestion  as  to  himsdf. 

Trover,  to  recover  the  value  of  a  box  of  clothes.  The  cause  was  txied  at  t-he  bst 
assizes  for  Lincolnshire,  when  a  verdict  was  found  for  the  plaintiff  against  botii  tke 
defendants,  with  51.  damages. 

Clarke  Serjt.,  on  a  former  day  in  this  term  (November  6),  obtained  (<hi  behalf  d 
the  defendant  Searson  only)  a  rule  nisi  to  enter  a  suggestion  on  the  roU  to  deftrive 
the  plaintiff  of  his  coats  of  suit,  under  the  Bdingbroke  and  HomcasUe  Court  at 
Bequests  Act  (47  6.  3,  sess.  2,  c  lzzviii)(&). 

J763]  The  rule  was  granted  upon  the  affidavits  oS  both  of  defradanta.  Hiat 
of  Searson  stated  that  he,  at  the  time  ai  the  commenoemmt  (tf  the  suit^  and  evw  sinee, 
had  inhabited  at  Tattetshall,  within  the Jarisdiotion  of  tile  said  court  of  requeats,  and 
was  liable  to  be  summoned  thereto.  The  affidavit  of  the  other  defendant^  Reeve, 
stated  that  he,  at  the  time  of  the  commencement  of  this  suit,  was,  and  still  is,  the 
tenant,  and  in  the  occupation,  of  a  certain  shop  situate  in  Tattershall,  and  tradi^ 
therein ;  and  that,  at  the  time  he  was  served,  at  [764]  the  city  of  Lincoln,  with  the 

(6)  Sect.  18  enacts,  "  That  it  shall  be  lawful  for  any  person  or  persons,  whether 
such  person  or  persons  shall  reside  witiiin  the  jurisdiction  of  the  said  court  or  not, 
having  any  debt  or  debts  uprai  any  contract  or  agreement,  or  upon  tiie  balance  of 
account,  &c.  &c.  not  exoeeding  tbe  value  of  61,  due  or  owin^  or  belonging  to  him,  Ae. 
&0.,  by  or  from  any  other  person  or  persons  inhabiting,  residing  or  nsing  within  aoy 
of  tiie  said  several  sokes,  &c.  and  places  thereinbefore  mentioned,  ezowt,  &a,  w  ke»ii^ 
or  using  any  house,  coach-house,  warehouse,  whui,  <i^y,  lodging  marp,  shed,  stall  oc 
stand ;  or  using  or  frequenting  aoy  market  or  nuukets  tiiere ;  or  seeking  a  livdihood, 
or  in  any  way  working,  trading  or  dealing  within  the  same ; "  to  serve  a  summons 
upon  such  debtor  personally,  or  by  leaving  the  same  with  his  servant  or  other  person 
belonging  to  him,  or  at  the  dwelling-house,  &c.,  of  such  debtor  being  within  the  juris- 
diction of  the  said  court,  &c. ;  and  the  commissioners  of  the  court  are  themipoo 
empowered  to  entertain  the  case. 

Sect.  23  empowers  the  commissioners  to  decide  and  determine  all  diqmtes  and 
differences  between  puty  and  party  for  any  sum  not  exceeding  5L,  in  all  actams  or 
causes  of  debt^  &c.,  (including  aotitms  of  trover). 

Sect  27  enacts,  "That  where  any  debt  or  dfunagea  shall  be  due  or  owing  or 
demanded  from  any  two  or  more  persons  jointly  by  reason  or  on  aooount  of  sndi 
persons  being  partners  in  trade,  or  otherwise  jointly  oonceraed,  service  of  saoh  summons 
as  aforesaid,  on  any  one  of  such  partners  or  persons,  or  left  at  his,  her  or  their  Iwt 
ustuU  place  or  places  of  abode,  warehouse,  &c,  or  other  ;^aoe  of  dealing,  tmding  or 
working,  shall  be  as  good  and  sufficient  as  if  each  of  such  partners  or  peracms  were 
separately  summoned  as  aforesaid." 

Sect.  40  enacts,  "That  if  any  action  or  suit  for  any  debt  or  damages  recoverable 
by  virtue  of  this  act  in  the  said  court  of  requests,  shall  be  commenced  in  any  otha 
court  whatsoever,  or  elsewhere  th&n  in  the  Bead  court  of  requests,  (ol^er  than  aod 
except  in  certain  courts  therein  mentioned),  then,  and  in  every  such  case,  the  jdaintiff 
or  pWntiffe  in  such  action  or  suit  shall  not,  by  reason  of  a  verdiet  for  him,  her  or 
them,  or  otherwise,  have,  or  be  eutitied  ti^  oosts  whatsoever,"  &c. 
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vrit  of  8UIDII10D8  in  this  action,  he  was  endeavouring  to  obtain  the  situation  of  school- 
master of  the  national  school  of  St  Peter's  at  An^es,  in  the  city  of  Lincoln,  which 
required  his  oocaaional  attendance  at  that  place ;  that  he  did  not  succeed  in  obtaining 
the  said  situation,  and  is  still  inhabitang  in  Tattershall,  and  trading  in,  and  occupying 
M  heretofore  during  the  time  aforeeaid,  the  said  shop  in  the  said  parish  of  Tatter&hal^ 
and  within  the  jurudiction  of  tiie  said  court  of  requests ;  and  that  he  has  been  for  and 
daring  all  that  time,  and  stall  is,  liaUe  to  be  summoned  to  the  eaid  court. 

Byles  Seijt.  now  Viewed  cause,  upon  affidavits,  which  stated  that  the  action  was 
omamenoed  m  let  of  February  last;  t^t  the  defoidant  Beeve,  in  the  previous 
Jatmaiy,  left  his  residence  at  Tattershall,  where  he  had  eanied  on  the  trade  of  a 
sboonaker  (after  making  repeated  attempts  to  dispose  oi  his  businoss),  and  went  to 
reside  in  Lincoln,  to  take  charge  of  the  national  school  of  St.  Peter's  at  Arches,  in  that 
city,  of  which  he  was  endeavouring  to  obtain  permanent  appointment  as  master  j  that 
he  omtinued  to  reside  in  Lincoln  (which  is  not  within  the  jurisdiction  of  the  local 
court  in  question)  untol  the  month  of  June  following,  when,  having  failed  to  obtain 
the  appointmmt,  he  returned  to  Tattershall,  and  resumed  his  business  there :  and  that 
the  defendant  Searaon  informed  the  plaintiff's  attorney  before  the  writ  was  served,  that 
Keeve  had  left  Tattershfdl,  and  had  gone  to  reside  in  Lincoln.  One  of  the  deponents 
further  stated  that  be  was  {Hweut  at  the  magistrates'  office  in  Homoast^  on  tne  llOk 
of  FelHniaiy,  when  Reeve  appeared  t^ere  to  answer  «i  information  for  poaehii^  and 
that  he  than  described  faimselx  as  "late  of  Tattershall,  shoemaker,  but  now  of  Lincoln, 
Bohoolmaster." 

[766]  In  the  first  place,  it  is  obvious  that  at  the  time  the  action  was  commenced, 
the  defendant  Reeve  neither  resided  nor  traded  within  the  jurisdiction  of  the  court 
o(  requests.  It  is  dear  he  did  not  reside  there ;  and  the  trading  required,  to  satisfy 
the  meaning  of  these  local  court  acts,  is,  the  keeping  of  some  shop  or  place  of  business, 
where  the  party  will  be  accessible  to  his  creditors ;  Miller  v.  WUliams  (5  £ap.  N.  P.  C. 
19),  Grot/  V.  Cook  (8  East,  336),  Jefferies  v.  traits  (1  N.  R.  153).  The  last^-mentioned 
case  is  also  an  authority  to  shew  that  where  a  party  gives  another  reason  to  believe  (d) 
that  he  lives  out  of  the  jurisdiction,  he  is  not  allowed  to  prove  the  fact  to  be  other- 
wise^  [&sldne  J.  This  application  is  made  by  Searson  akme.]  But  if  granted  it 
will  accrue  to  the  benefit  of  both  the  defendants,  as  the  su^estiou  OMinot  be  entered 
as  to  one  alone.  Besides,  Searson  himsdf  has  misled  the  ^aintiflTs  attorney  on  this 
ptHnt  Reeve,  in  bis  affidavit,  says  that  he  was  the  tenant,  and  in  the  occupation,  of 
a  shop  at  Tattershall.  That  is  not  sufficient.  He  also  states  he  was  trading  therein. 
Hiat  would  be  sufficient,  if  it  were  true ;  but  it  is  shewn  not  to  be  so,  by  the  affidavits 
in  Miswer  to  the  rule.  [Maule  J.  Would  any  trading  be  sufficient  1  A  puty  might 
trade  in  a  place  by  an  agent,  and  never  be  there  himself ;  and  he  could  not  therefore 
be  served  with  a  summons  within  the  jurisdictaon.  The  act  must  mean  that  t^e 
party  should  be  personally  trading,  to  some  extent^  within  the  jurisdiction.]  That 
obsOTvation  will  dispose  of  this  branch  of  the  case. 

If  it  be  said,  on  the  other  side,  that  the  plaintiff  was  not  on&pelled  to  sue  both  of 
the  defendants,  it  may  be  answered  that  there  was  nothing  to  prevent  him  from  doing 
■Ol  If  the  aatioa  had  been  ex  contractu,  he  must  [7661  have  done  sa  The  defen- 
dants have  been  found  guilty  of  a  joint  tort.  [Maule  J.  As  one  party  was  out  of 
the  jurisdiction,  the  plaintiff  oould  not  sue  him  within  it]  And  it  would  follow  that 
if  he  oould  not  sue  the  other  out  of  the  jurisdiction  he  could  not  sue  them  jointly  at  alL 
[Tindal  C.  J.  Mi^t  he  not  have  sued  one  in  the  court  of  requests,  and  the  other  in 
the  superior  courtT]  The  court  would  not  be  disposed  to  encourage  a  multiplicity  of 
actions.  And  there  being  a  joint  conversion,  many  things  might  be  evidence  against 
one  which  might  not  be  evidence  against  the  other ;  the  damages  against  one  might 
be  different  from  those  against  the  other :  and  indeed  tiie  judgment  for  tiie  plaintiff 
in  the  one  action,  would  have  vested  the  property  in  the  one  defendant,  so  that 
the  T^aintiff  oouhl  not  have  sued  the  other  defoidant  tor  the  same  conversion  (a). 
[Erskine  J.  referred  to  Adams  v.  Brontghim  ^Stra.  1078).] 

Churke  Serjt,  in  support  of  the  rule.  The  defendants  are  entitled  to  have  the 
anmestion  entered  as  to  both,  or  at  lewt  the  defendant  Searson  is  entitled  to  it  as 
to  himself.   Reeve's  affidavit  states,  in  terms,  that  he  was  trading  at  Tattenhall ;  and 

ifl)  Acc  Price  v.  Hanoood,  3  Campb.  108.    Sed  vide  ante,  voL  v.  787  (c). 

(a)  The  property  would  have  been  in  the  plaintiff  at  the  time  (A  the  oonversiou. 
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tfaiB  is  not  denied  by  the  affidavits  on  the  other  side.  [Coltman  J.  The  affidavk 
states  the  trading  in  very  general  terms.  Maule  J.  The  plaintiff  requires  yoa  t« 
shew  that  Reeve  was  so  trading  at  Tatterahall  that  he  might  have  been  amnmoned  to 
the  court.]  A  personiJ  service  is  not  necessary.  By  we  I8th  section  of  the  act 
(sitpri,  p.  762)  the  summons  may  be  left  at  the  shop  of  the  d^eaduit  Reeve  may 
have  kept  servants  at  hia  shop.  [Tindal  C.  J.  While  he  himself  may  have  been 
living  thirty  miles  off.  That  is  not  the  sort  of  trading  meant  by  tiiis  act.  &8kuM  J. 
It  appears  [767]  that  the  shop  was  shut  up  ;  how  oomd  the  summons  ha,ve  been  1^ 
there  ?]  The  words  of  the  IBth  sect  are  not  "  keepiug  a  shop  and  trading,"  they  sn 
"or  trading" 

At  any  rate  Searaon  is  entitled  to  the  suggestion.  The  case  is  provided  for  hy 
the  27th  section  (auprit,  p.  763),  which  enacts  that  where  any  debt  or  damagoB  shall 
be  demanded  from  two  or  more  persons  jointly,  being  partners  in  trade  or  otherwise 
imntly  concerned,  the  service  of  the  summons  upon  one  shall  be  sufficient.  [Tindal  C.  J. 
These  defendants  are  not  stated  to  be  in  partnership.  Maule  J.  Hiat  section  affords 
a  strong  argument  that  botJi  parties  to  be  sued  must  be  within  the  juriadictun.] 
There  was  a  joint  cause  action  in  this  case.  [Maule  J.  It  is  not  neeeasaiy  that 
the  cause  of  action  should  uise  within  the  jurisdiotaon.  According  to  your  argumeai^ 
if  a  joint  tort  were  committed  by  two,  one  ci  whom  had  never  resided  wiuiin  the 
jnrisdiction,  but  the  other  did  reside  within  it^  the  suit  could  only  be  brou^t  in  tlie 
local  court.]  That  may  be  so.  On  the  other  hand,  according  to  the  argumwt  on 
the  part  of  the  plaintiff,  if  two  defendants  were  within  the  jurisdiction,  and  one  went 
away,  it  would  follow  that  the  action  could  not  be  brought  in  the  court  of  requests. 
The  27tb  section  mentions  partners ;  but  if  only  one  is  within  the  jurisdiction,  he  i> 
entitled  to  the  benefit  of  the  act  ^Maule  J.  If  there  are  two  partners  in  a  txade, 
which  is  carried  on  within  the  jurisdiction,  it  is  only  reasonable  that  service  on  one 
should  be  sufficient.]  It  is  not  necesstu*;^  that  tibe  joint  tntde  should  be  carried  ob 
within  the  jurisdiction ;  it  is  sufficient  if  one  partoer  resides  there.  In  this  oise 
there  was  no  necessity  to  sue  both  the  defendants  as  joint  tortfeasora.  The  dclm- 
dant  Searson  ought  not  to  be  |)rejudiced  fay  the  statements  erf  Reeve. 

[768]  Tindal  C.  J.  I  thmk  this  rule  must  be  discluuged.  The  firat  point  upon 
which  the  defendant  Searson  relies  is,  that  the  cause  of  action  is  one  as  to  wfaidi  the 
defendants,  being  both  within  the  jurisdiction  of  the  court  of  requests,  mi^t  both 
have  been  sued  therein.  In  order  to  shew  this,  he  contends  that  Reeve  resided  within 
the  jurisdiction  ;  for  it  is  not  disputed  that  Searson  himself  did  so.  From  the  wofda 
of  the  act  it  appears  that  a  party  to  be  entitled  to  the  benefit  of  it  should  be  "inhatst- 
ing,  residing  or  being  "  within  ^e  district  mentioned  ;  "  or  keeping  or  using  a  bouse 
or  shop,  &G.,  or  seeking  a  livelihood,  or  working,  trading,  or  dealing  within  the  same." 
Now  from  the  facts  it  appears  that  Reeve  had  been  a  shoemaker,  and  had  kept  a  shop 
within  the  jurisdiction ;  but  before  the  writ  in  this  action  was  sued  out^  he  had  left 
his  shop  at  Tattersball  and  had  gone  to  Lincoln,  to  seek  a  situation  therei  Ihu 
appears  hvm  the  statement  of  Searson  himself,  as  well  as  from  that  of  Reeve  And 
it  further  appears  that  Reeve  did  not  return  to  Tattersball  tall  after  the  writ  had  been 
sued  out  and  served  upon  him  in  Lincoln.  It  is  true  that  Reeve  states  in  his  ^davit 
that  at  the  time  the  writ  issued  he  was  trading  at  Tattersball ;  but  the  word  tndi^ 
is  a  term  of  very  general  import ;  it  may  include  trading  by  an  agent,  and  does  not 
necessarily  imply  a  local  trading  by  the  party  himself,  which  I  think  is  what  is  con- 
templated by  the  act.  It  seems  to  me,  therefore,  that  it  has  not  been  snfficioitiy 
shewn  that  Reeve  was  within  the  jurisdiction  of  this  court  of  requests. 

But  then  it  is  said  that^  at  any  rate,  the  other  defendant  Searson  has  a  ru;ht  to 
have  a  suggestion  entered  with  regard  to  himself.  Thal^  however,  will  depend  upm 
the  question,  whether  where  an  action  of  tort  is  brought  against  two  partaea,  die 
plaintaff  is  to  be  removed  from  his  common-4aw  ri^ht  of  suin^  them  oc^  m  the 
superior  [769]  courts,  because  one  of  them  resMes  within  the  jurisdiction  of  tiiis  local 
act.  And  I  can  see  nothing  in  the  act  to  take  away  that  right  The  words  indeed 
of  the  27th  section  seem  to  imply  the  contrary  ;  for  when  it  speaks  of  "two  or  more 
persons,"  I  think  it  must  mean  two  or  more  persons  within  the  jurisdiction  of  the  courts 

GoLTHAN  J.  The  first  question  in  this  case  is,  whether,  at  the  time  when  the  a^Mn 
was  brought,  Reeve  was  resident,  or  trading,  within  the  jurisdiction  of  the  court  ot 
Requests.  If  he  was  so, — as  it  is  admitted  that  the  other  defendant  was, — the  rule 
should  be  made  absolute,  unless  Searson  is  estopped  by  l^e  statement  he  has  made. 
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Bat  I  think  that  it  is  clearly  made  out  that  Reeve  was  not  resident  or  trading,  at  the 
tame  in  qoestaon,  in  Tattershall,  within  the  meaning  of  the  act  The  party  who 
sf^ieB  to  enter  tjbe  soggeation  is  bound  to  make  out  his  case  clearly  and  conclusively. 
Now  it  appears  that  Reeve  was  absent  from  the  pLice,  and  that  his  shop  was  shut  up. 
It  M  very  doubtful,  therefore,  to  say  the  least  of  it,  whether  tiiere  was  any  thing  like 
trading  going  on,  during  his  absence,  upon  his  behalf.  But  at  any  rate  the  trading 
18  not  made  out ;  and,  as  to  him,  I  think  the  rule  ought  to  fail. 

But  it  is  said  that  although  Reeve  had  left  the  place,  as  this  was  a  joint  tort,  the 
plaintifir,  by  virtue  of  the  act,  was  bound  to  sue  both  of  the  defendants  in  the  cotut 
of  Requests,  Searson  being  within  the  jurisdiction.  That  argument  however,  I  think, 
fails,  when  the  clauses  of  the  aot  are  oonsidored.  For  the  twenty-seventh  section  does 
not  make  two  or  more  persons  liaMe  to  be  sued  jointly  if  they  are  not  both  or  all 
wit^  the  jurisdiction.  It  seems  to  me,  that  when  one  of  two  defendants  resides 
mthin,  and  one  without,  the  jurisdiction,  they  cannot  both  be  sued  in  that  conrt 
Th«i,  was  the  plaintiff  bound  to  sue  one  only  in  the  inferior  [770]  court,  and  lose  his 
wo»6dy  against  the  other  1  I  cannot  see  it  was  the  intention  of  the  act  in  such  a  case 
to  take  away  the  common  law  right  of  a  plaintiff  to  sue  both  the  parties  in  one  action  j 
which  he  can  only  do  by  proceeding  in  the  superior  oourtfl. 

EIrskinb  J.  I  also  think  this  rule  must  be  discharged.  The  question  in  the  first 
I^ace  is,  whether  Reeve  was  within  the  jurisdiction  at  the  tame  the  action  was  com- 
menced. It  is  for  the  party  applying  for  the  suggestion  to  shew  that  such  was  the 
Now  it  appeuB  that  at  one  time  Reeve  inhabited  and  kept  a  shop  within  the 
jnriadiotion,  but  that  before  the  writ  issued  he  had  gone  from  Tattershall  to  Lincoln, 
out  of  the  jurisdiction.  Supposing,  however,  that  Reeve  had  still  not  ceased  to  be  an 
hihabitEuit  at  Tattershall,  he  woald  come  within  the  act  Bnt  there  is  no  statement 
that  he  had  any  intention  of  ever  returning  to  Tattershall.  If  he  had  had  such  an 
mtention,  he  would  have  remained  an  inhalutant ;  but  he  ceased  to  inhabit  the  place  as 
aoMi  as  he  left  it  without  snch  an  intention.  The  next  question  is,  does  he  come  within 
tiie  description  of  a  person  trading  within  the  jurisdiction  t  He  says,  generally,  in  his 
affidavit  that  he  was  trading  at  Tattershall ;  but  he  does  not  say  in  what  manner.  It 
is  therefore  necessary  to  see  whether  any  sort  of  trading  is  within  the  act  And  I 
think  it  is  not ;  but  that  some  personal  trading  or  dealing  is  intended — what  Lord 
EUenborou^h  C.  J.  described  in  Ora^  v.  (7«we  as  a  virtual  domicile.  The  word 
"tmding"  is  used  in  the  section  of  the  act  now  under  consideration,  in  conjunotMX! 
with  the  words  "  working "  and  "  dealing " ;  which  seem  to  me  to  shew  that  tana 
personal  superintendence  oif  the  trade  was  contemplated ;  and  nothing  of  that  kind  is 
Mated  to  have  heeo  the  case  here.  It  further  amears  from  the  affidavits  against  the 
nile,  that  Reeve  had  shut  [771]  up  his  shop  when  lie  went  to  Lincoln.  Seanon's  own 
•tatement — ^that  Reeve  had  left  Tattershall, — ^is  also  strong  evidence  against  him,  and 
would  amount  to  an  estoppel,  within  the  authority  of  J^eries  v.  ffattt.  I  lay  no  stress 
upon  the  statement  by  Reeve,  as  perhaps  that  ought  not  to  estop  the  other  defendant 
Upon  the  whole  it  appears  to  me  that  the  defendant  Searson  has  not  made  out  the 
fint  branch  of  the  case. 

It  is  then  contended  that,  at  all  evente,  Searson  is  entitled  to  have  the  suggestion 
entered,  in  order  to  relieve  himself.  But  that  does  not  appear  to  me  to  be  so.  For 
although  this  is  an  action  of  tort,  and  the  pWntiff  therefore  was  not  bound  to  sue 
both  the  defendants  jointly,  yet  neither  was  he  bound  to  sue  them  separately ;  and  it 
would  be  a  great  hardship  should  he  be  compelled  to  sue  only  one.  I  think,  therefore^ 
he  waa  enta^d  to  sue  the  defendants  in  the  court  in  which  he  had  the  power  of  joining 
them  both  in  one  action. 

Mauue,  J.  ooncuired. 

Bale  discharged. 

BiCKHAH  BT  Ux.,  Administratrix  of  G.  Ball,  Deceased,  v.  OSBOBNE.    Nov.  26,  1848 

[S.  C.  7  Scott,  N.  R.  520.] 

Where  the  plaintiffs  case  was  clearly  supported  bv  a  aualified  admission  made  by  the 
defendant :  Held,  no  misdirection  that  the  judge  did  no*i  distinctly  tell  the  jury 
that  the  whole  admission  must  be  taken  together. 

Assumpnt  for  goods  sold  and  delivered  by,  Ksd  upon  an  account  stated  with,  the 
intestate. 
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Pleas ;  first,  except  m  to  11.  17b.,  lum  aesumput ;  secondly,  except  as  afOTnud,a 
setroff  for  goods  sola  and  delivered  b^,  aod  upcm  an  account  stated  witii,  [7?2]  tk 
defendant ;  thirdly,  except  as  af (nresaid,  payment ;  foorthly,  payment  into  eorat  oi 

11.  178. 

At  the  trial  before  the  judge  of  the  sheriff's  court,  London,  on  the  22d  d  Uit 

Sei^mber,  the  only  evidence  adduced  by  the  plaintiffs  was  Uiat  of  their  attorney's 
clerk,  who  stated  that  he  had  delivered  a  letter  from  the  plaintifls  to  the  defeDdut 
containing  extracts  from  the  intestate's  books,  with  an  account  claiming  the  sum  of 
1 71.  1 7s. ;  that  the  defendant  said  the  charge  was  incorrect,  being  one  goinsa  too 
much ;  that  the  witness  asked  him  to  produce  any  receipt  against  the  charee ;  but 
that  he  did  not  do  so,  though  he  shewed  a  cash-book.  This  book  was  produced  at  the 
trial,  and  oontained  an  account  shewing  a  set-off  for  61.  58.,  tiie  price  of  five  boxes  of 
cheroots,  sold  by  the  defendant  to  the  intestate,  and  a  payment  <^  lOL  in  moomr. 
The  sale  of  the  cheroots  and  the  payment  of  tiie  lOL  were  proved  oq  the  part  of  thD 
defendant 

The  learned  judge  of  the  sheriff's  court  told  the  juiy  that  the  <uily  evidenoe  of  the 
defendant's  debt  was  his  admission  to  the  attorney's  clerk,  which  was  for  16L  168.; 
that  if  they  thought  the  setroff  and  payment  proved  by  the  defendant  tog^diher 
unounted  to  the  plaintiff's  demand  proved  (less  the  11.  17b.  pud  into  court),  they 
should  find  for  the  defendant ;  otherwise  for  the  plaintiffs,  for  so  much  beyood  the 
11.  178.  as  was  not  met  by  the  set-off  and  payment  proved  by  the  defendant 

The  jury  found  a  verdict  for  the  plaintiffs,  damages  16L 

Sir  T.  Wilde  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection,  and  also  that  the  verdict  was  against  evideoce. 
Upon  the  former  point  he  submitted  that  as  the  admission  of  the  defendaot  vu 
qtutlified,  the  jury  ought  to  [773]  ^ve  been  told  it  must  be  taken  entire.  He  refored 
to  HandU  v.  Blackburn  (6  Taunt  246). 

Channdl  Serjt  now  shewed  cause,  and  cited  Sm  v.  iSliiiiory  (2  X.  C.  145, 2  SootK 
199). 

Sir  T.  Wilde  was  heard  in  reply. 

Per  curiam.  The  case  was  tried  by  a  gentleman  at  the  bar,  and  there  does  not 
appear  to  have  been  any  misdirection.  The  whole  admission  was  before  the  jury,  and 
it  IS  clear  they  took  the  whole  into  their  considerataon.  There  may  be  a  new  trial 
upon  the  ground  of  the  verdict  being  i^;ain8t  iJie  eridenoe,  upon  payment  of  oosta 

Rule  absolute  accordingly. 

[774]  Grant  qui  tam  v.  Browne.   Nov.  25,  1843. 

[S.  C.  7  Scott,  N.  R.  508 ;  1  D.  &  L.  799 ;  13  L.  J.  C.  P.  23 ;  8  Jur.  177.] 

A  statute  requires  the  delivery  of  a  certificate  setting  forth  certain  matters,  and 
imposed  a  penalty  upon  the  nou-delivery  of  such  a  certificate.  A  subsequent  st^te 
directs  that  no  action  shall  be  brought  to  recover  penalties  in  respect  of  the  omissioo 
of  some  of  the  matters,  and  that  no  action  already  commenced  in  respect  of  aack 
omission,  shall  be  prosecuted.  An  action  is  brought  for  the  penalty  incurred  1^ 
delivering  a  certificate  omitting  all  the  matters  required  to  bo  mserted  by  tiie  fint 
statute,  and  the  declaration  and  plea  are  delivered  before  the  passine  of  the  second 
act.  Upon  the  passing  of  the  second  act  the  plaintiff  is  bouna  to  amend  his 
declaration  by  striking  out  such  omissions  as  are  cured  by  that  act ;  and  if  instead 
of  so  doing,  he  deliver  a  replication  and  issue,  such  replication  and  issue  will  be 
set  asid& 

Debt  The  declaration  stated  that  the  defendant,  f^r  the  passing  of  a  certain 
act,  intituled,  &c.  (1  &  2  W.  4,  c.  IxxvL^  (a),  and  within  tbree  calendar  mon^  before 
t^e  oommenoement  of  this  snit^  to  wit^  on,  &a  vended  and  delivered,  to  wit^  tf 

(a)  Sect  75  enacts,  "That  every  fitter,  or  other  person,  vending  or  delivering 
coals  for  the  port  of  London,  shall  send  in  a  letter,  directed  to  the  clerk  of  the  cw 
market,  and  put  into  the  general  post  ofiice  on  the  day  on  which  the  ship  or  vesid 
containing  any  coals  shall  sail  on  any  such  voyage,  or  shall  give  to  the  shipmast^  of 
such  ship  or  vessel  before  the  same  shall  sail  on  every  or  any  such  voyage,  a  ccrtaficat^ 
signed  by  such  fitter,  containing  the  day  of  the  month  and  yefu-  of  such  loading  tbe 
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Warkworth  iu  the  county,  &c.,  divers  lai^  quantdties,  to  wit,  &c  of  ooale  for  the 
port  of  London,  to  wit,  on  board  a  certain  veasel  called  the  "  Union,"  and  which  vessel 
BO  0(m-[775]-tainiDg  the  Baid  cools,  ^terwards,  to  wit  on,  &c,  sailed  with  the  said 
coals  on  her  voyaae  from  Warkworth  aforesud  to  London  aforesaid ;  whereof  the 
defendaDt  then  had  notice ;  but  the  defandantv  not  regarding  the  provisions  of  the 
said  statut^  did  not  send  by  tiie  general  post  office  on  the  day  on  whidi  the  said 
'"'"■©I  contaimnff  t^e  said  cwls  sailed  on  her  said  voyage  or  give  to  the  shipmaster  <rf 
w»  said  vessel  before  the  same  sailed  on  the  said  voyage,  a  certificate  signed  by  the 
defendant,  containing  the  day  of  the  month  and  year  of  such  loading,  the  name  of  the 
master  of  the  said  vessel,  and  of  the  said  vessel,  and  the  quantity  of  tons  so  delivered 
as  aforesaid,  and  the  usual  names  of  the  several  and  respective  collieries  out  of  which 
the  said  cools  were  wrought  and  gotten,  and  the  price  paid  by  the  master  for  each  and 
every  sort  of  coals ;  that  the  defendant  so  vending  and  cfelivering  coals  as  aforesaid  then 
Bold  and  loaded  on  board  the  said  vessel,  contrary  to  the  form  of  the  statute,  &c ; 
whereby,  and  by  force  of  the  said  statute,  the  defendant  then  forfeited  for  his  satd 
offence  the  sum  of  1001.,  && 

The  plea  (not  guilty)  was  of  the  24th  of  June  1643. 

Tbe  replication,  adding  the  similiter,  was  entitled  of  the  7iAi  of  November  1843. 

Sir  T.  Wilde  Serjt.,  on  a  former  day  in  this  term,  obtained,  on  behalf  of  the 
defendant,  a  rule  to  shew  cause  why  the  replication  and  issue  should  not  be  set  aside 
without  costs ;  or  why  the  plaintiflf"  should  not  discontinue  the  action  on  payment  of 
ooete  up  to  the  time  of  the  application.  The  affidavits  upon  which  the  motion  was 
made,  set  forth  the  seventy-fifth  section  of  the  1  &  2  W.  4,  c  Ixxvi.,  and  alleged  that 
the  fitter's  certificate  was  given  to  the  shipmaster  of  the  '*  Union  "  before  she  sailed  on 
her  voyage,  and  was,  in  the  belief  of  the  deponent,  delivered  to  the  clerk  of  the  coal- 
market  of  the  [776]  city  of  London ;  that  such  certafioate  contained  a  just,  true,  and 
futhful  account  of  all  the  particulars  required  by  the  said  act,  save  only  and  excejMi 
that  the  usual  names  of  the  several  and  respectire  oollieries,  out  of  which  the  said 
ooaJs  were  and  had  been  wrought  and  gotten,  were  aoddehtally  and  inadvertmtly 
omitted  to  be  inserted  in  such  certafioate :  that  the  action  was  commenced  before  the 
passing  of  tJie  6  &  7  Viot  c.  ci.(a)  for  the  recovery  of  the  penidty  imposed  by  the 

master's  and  ship's  names,  and  the  quantity  (sic)  of  tons,  and  the  usual  names  of  the 

several  and  respective  collieries  out  of  which  the  said  coals  were  and  shall  be  wrought 
and  gotten,  and  the  price  paid  by  the  master  or  masters  for  each  and  every  sort  of 
coals  that  each  and  every  fitter,  or  other  person,  vending  or  delivering  coals  as  aforesaid, 
his  or  their  agent  or  servant^  had  sold  and  loaded  on  board  each  and  every  ship  or 
vessel ;  and  in  case  any  person  or  persons  shall  omit  or  refuse  to  give  such  certificate 
as  aforesaid,  or  shall  give  or  make  any  false  certificate,  every  person  so  offending  shall, 
for  every  auch  offence,  forfeit  and  pay  the  sum  of  1001." 

By  another  section  the  action  is  required  to  be  brtHight  within  three  calendar 
months. 

(a)  Sect  45  enacts,  "That  no  action  for  any  penalty  imposed  by  the  1  &  2  W.  4, 
c.  Ixxvi.  for  not  inserting  in  the  fitter's  certifirate  the  day  of  the  month  and  ^ear  of 
the  l(»dii^  or  the  usual  names  of  the  several  and  respective  collieries  out  of  whi(^  the 
coals  shouM  be  wrought  and  gotten,  or  the  price  paid  for  the  same,  shall  be  oommenced, 
or,  if  now  commenc^,  shall  be  prosecuted  or  curied  on,  by  any  common  informer,  or 
by  any  other  person  except  the  solicitor  of  the  corporation  of  London,  or  some  person 
interested  in  auch  certificate,  without  the  consent  in  writing  of  some  judge  of  one  of 
the  superior  courts  at  Westminster ;  and  that,  immediately  from  and  after  the  passing 
of  this  act^  it  shall  be  lawful  for  any  person  or  persons  against  whom  any  action  shaU 
hare  been  commenced  for  the  recovery  of  any  such  penalty,  except  as  aforesaid,  without 
sueh  consent  as  aforesaid,  to  apply  to  the  court  in  which  such  action  shall  have  been 
eommenced,  or  to  any  judge,  &e.,  for  an  order  that  such  action  shall  be  discontinued, 
upon  payment  of  the  costa  thereof  incurred  to  the  time  of  such  application  being 
made ;  and  upon  the  making  of  such  order  and  payment  or  tender  of  costs,  su<£ 
action  shall  be  forthwith  discontinued :  provided  always^  that  if  it  shall  appear  to  the 
aatiafaotion  of  the  said  court  or  judge  that  any  penalty  sought  to  be  recovered  in  any 
snch  action  has  been  incurred  by  the  fraud  of  the  defendant,  then  it  shall  be  lawful 
for  snch  court  or  judge  to  refuse  to  make  such  order  as  to  such  penalty,  and  therenncm 
to  make  such  order  as  the  said  ooart  shall  deem  expedient" 
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former  act  for  not  inserting  in  the  aforesaid  fitter's  certificate  the  usual  names  of  tiie 
several  and  respective  collieries  out  of  which  the  said  coals  were  and  had  been  witm^t 
and  gotten,  and  for  no  other  fine,  penalty,  forfeiture,  or  cause  of  action  whatsoever, 
according  to  the  belief  of  the  deponent :  that  the  plaintiff  was  an  attorney's  cler^  and 
a  common  informer,  and  had  brought  upwards  of  [777]  eighty  actions  for  penalties 
imposed  by  the  former  act,  and  that  he  was  not,  nor  was  his  attorney  in  the  action, 
the  solicitor  of  the  coiporation  of  London,  nor,  to  the  deponent's  beUe^  in  anyinse 
interested  in  such  certificate ;  and  that  after  the  passing  of  the  latter  act  the  acttm 
had  been  prosecuted  and  curied  on,  without  the  consent  of  any  judge,  by  delirering 
the  replication  and  making  up  and  delivering  the  issue ;  and  that  the  penalty  sought 
to  be  recovered  in  l^e  action  was  not  incurred  by  the  fraud  of  the  defendant. 
The  certificate,  which  was  annexed  to  the  affidavits,  was  as  follows : — 

^  "  Warkworth  Harbour,  April  15tJi,  1843. 

S  "  Sold,  and  delivered  on  hoard  tiie  '  Union '  of  Whitby,  John  Harforth,  muter, 

^  one  hundred  and  sixty  nine  tarn  twelve  cwts.,  Derwentirater'e  Hardey  first  cIms 

a  steam  coals, 

I  "  at  68.  6d.  per  ton. 

•§  "(Signed)      Thouas  Browne,  Gc^eetor, 

J  "MILI& 

»    <*  Custom  House." 


Shee  Serjt.  now  shewed  cause.  He  submitted  t^at  the  court  had  no  jorisdietioD 
to  entertain  the  application,  inasmuch  as  t^e  declaration  stated  a  nra-comjuianee  with 
aU  the  re(;|^uirites  mentioned  in  the  1  &  2  W.  4,0.  Izxvi.  s.  75,  and  the  6  &  7  Vict  e.  cL 
8. 46,  am)lied  only  to  some  of  those  requisites.  [Tindal  G.  J .  It  aimeare  that  tiie  act»» 
is  brought  for  not  inserting  in  the  certificate  toe  names  (rf  the  collieries,  and  also  for 
other  omissions ;  so  that  it  is  brought  for  an  omission  as  to  which  the  court  may  stay 
the  proceedings  under  the  latter  act  The  latter  act  empowers  us  to  stay  proceedings 
in  actions  for  penalty  A. ;  the  action  is  brought  for  penalty  A.  and  also  for  penal^ 
B.  Maule  J.  We  [778]  have  certainly  power  to  stay  the  action  in  respect  of  the 
omissions  mentioned  in  the  later  statute.  If  a  phuntiff  might  put  in  his  declaration 
other  omissions,  and  so  prevent  the  court  from  exercising  their  power  under  the  latter 
statute,  its  provisions  would  be  rendered  nugatory.  If  this  rule  were  discharged  it 
mi^t  turn  out  that  the  action  was  brought  onl^  in  respect  of  a  misdesoriptira  or 
Amission  of  l^e  name  of  the  colliery,  and  the  phuntiff  might  reoovw  the  penally  of 
1001  notwithstanding  the  act  of  Victoria.  Erskine  J.  Ine  action  must  be  stayed 
altogether  unless  the  plaintiflT  consents  to  s^ke  out  of  his  declaration  those  omissions 
to  which  the  statute  of  Victoria  applies  ]  The  defendant  merely  swears  that  the 
penalty  sought  to  be  recovered  was  not  incurred  by  his  fraud ;  something  more 
definite  ought  to  have  been  stated,  shewing  how  the  omission  occurred.  It  oonld 
hardly  have  happened  through  inadvertence,  as  the  foim  of  the  certificate  is  givai  in 
the  schedule  to  the  act.  At  any  rate  if  the  rule  is  made  absolute,  it  on^t  to  be  on 
the  terms  of  paying  the  plaintiffs  costs. 

Sir  T.  Wilde  Serjt.  was  heard  in  reply. 

Tindal  C.  J.  I  do  not  see  hnw  the  first  branch  of  tMa  rule  can  be  answered. 
The  forty-fifth  section  of  the  6  &  7  Vict.  c.  ci.  is  express,  that  no  action  in  respect  of 
l^e  omiasions  therein  mentioned  shall  be  commenced,  or,  if  commenced,  shall  be  prose- 
cuted or  carried  on,  except  under  certain  oircumstanoes,  without  the  consent  of  a 
judge.  Now  the  present  action,  which  has  been  brought  In  respect  of  the  omissions 
mentioned  in  the  later  act,  together  with  others,  has  been  continued  without  the 
consent  of  a  judge,  and  is  therefore  in  contravention  of  the  act.  Perhaps  the  better 
course  would  be  for  the  plaintiff  to  apply  for  leave  to  amend  his  declaration  by  striking 
out  that  part  which  relates  to  the  causes  of  action  included  in  the  seoond  act,  if  he  has 
other  [779]  grounds  upon  which  he  can  proceed  with  the  action.  Bat  at  wesent  the 
rule  must  be  made  absolute  to  set  aside  the  replication  uid  issue,  with  the  costs 
occasioned  thereby,  and  the  costs  of  the  present  application. 

The  other  judges  concurring. 

Rule  absolute  accordingly. 
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Augustus  Newton  and  Wipe  v.  Rowe  and  Another.  Nov.  25, 1843. 

On  the  4th  of  November  A.,  beins in  custody  under  a  habeas  corpus  ad  satisfaciendum 
for  costs,  removes  himself  by  nabeas  to  the  Queen's  Prison.  He  obtains  his  dis- 
cbar^  under  the  insolvent  debtors'  act,  from  this  amongst  other  debts.  This  is  an 
admission  of  his  having  been  in  legal  custody  under  process  regularly  issued ; 
semble.    A  motion  on  the  32d  of  November  to  set  aside  the  writ,  is  too  late. 

The  plaintifT  Augustus  Newton  on  a  former  day  in  this  term  obtained  a  rule  calling 
on  tile  defendants  to  shew  cause  why  the  writ  of  ezecntion  in  this  case  should  not  be 
Bet  aside  for  irr^ularity. 

It  appeared  from  his  affidavit  that  the  action  was  for  libel  published  in  the 

Chelknham  Eraminer.  At  the  last  spring  assizes  for  the  county  of  Gloucester  a  verdict 
was  found  for  the  defendants.  In  Easter  term  the  plaintiffs  obtained  a  rule  nisi  for 
a  new  trial,  which  was  discharged  in  Trinity  term.  Jm^ment  was  signed  on  the 
24th  of  June.  On  the  5th  of  July  the  plaintiff  Augustus  Newton  was  taken  in  execu- 
tion by  the  sheriff  of  Gloucestershire  at  the  suit  of  another  creditor.  On  the  I9th  of 
July  a  writ  of  habeas  corpus  ad  satisfaciendum  issued  against  the  plaintiff  Augustus 
NewtCHi,  tested  the  16tb  of  June.  On  the  27th  of  July  he  was  brought  by  habeas 
ccvpus  before  a  judge  on  circuit,  committed  to  the  Queen's  Prison  charged  with  (inter 
alia)  the  execution  in  this  cause.  On  the  4th  of  November  he  obtained  his  final  dis- 
cha^  under  the  insolvent  debtors'  act»  the  eum  for  which  he  [780]  was  charged  in 
execution  in  this  action  being  included  among  tbe  debts  in  bis  schedule. 

He  submitted  that  the  habeas  corpus  ad  satisfaciendum  ought  to  have  been  tested 
on  tbe  day  on  which  it  issued,  and  contended  that  this  was  an  irregular  writ  of  execu- 
tion, being  tested  on  the  15th  of  June,  whereas  the  judgment  was  not  signed  until  the 
24th.  He  cited  Peacock  v.  Day  (3  Dowl.  P.  C.  291),  where  it  was  held  that  a  ca.  sa. 
is  irregular  if  tested  before  the  time  of  signing  judgment 

TaTfourd  Serjt.  now  shewed  cause  The  writ  is  perfectly  regular,  though  it  might, 
under  the  3  &  4  W.  4,  c.  67,  s.  2,  have  been  tested  on  the  day  of  issuing.  In  Qrem 
V.  Foster  (2  Dowl.  P.  C.  19lj,  it  was  held  that,  where  a  part  of  a  debt  is  levied  under 
a  fi.  fa.  and  the  defendant  is  detained  on  a  habeas  corpus  ad  satisfaciendum  for  the 
residue,  it  is  not  necessary  to  refer,  in  the  latter  writ,  to  the  amount  levied.  Suppos- 
ing, however,  an  irr^luity  to  exist,  the  application  comes  too  late.  The  plaintiff 
should  have  applied  to  a  judge  at  chambers  during  the  vacation.  Instead  cv  doing 
this  he  has  allowed  eighteen  days  in  term  to  elapse  since  his  discharge.  Besides 
which,  the  plaintiff,  by  causing  himself  to  be  removed  by  habeas  and  to  be  charged  as 
to  this  execution,  admitted  that  he  was  legally  in  custody  under  this  writ 

Newton,  in  support  of  his  rule.  The  petition  is  founded  upon  actual  custody  :  it 
is  no' admission  in  the  insolvent  debtors'  court  that  the  petitioner  is  legally  in 
custody.  [^Tindal  C.  J.  By  removing  yourself  by  habeas,  charged  with  this  execu- 
tion, you  impliedly  admit  that  you  were  in  actual  and  in  legal  custody  under  it. 
Then  what  say  you  to  the  delay  ?]  Until  the  return  was  filed  no  copy  of  the  writ 
could  be  obtained.  [Erskine  J.  Does  it  appear  by  your  affidavits  on  what  day  you 
first  became  [TBI]  aware  of  the  irregularity  of  which  you  now  complain  f\  That  is 
not  stated. 

TtNDAL  G.  J.   The  short  answer  to  this  objection  which  is  inter  apices  juris,  is 
that  the  plaintiff  has,  by  his  own  laches,  preclud^  himself  from  setting  it  up. 
Per  curiam.    Rule  discharged,  without  costs. 


Moss  V.  James.   Nov.  21,  1843. 

A  testatum  ca.  sa.,  tested  the  22d  iA  June  1843,  was  sued  out  against  the  plaintiff 
into  London,  under  which  he  was  taken  on  the  7th  of  July.  On  application  to  dia- 
oharee  the  plainiaff  out  of  custody  on  the  ground  t^t  no  original  ca.  sa.  had  issued 
into  Middlesex  (where  the  venue  was  laid),  the  defendant  produced  a  ca.  sa.  tested 
the  15th  of  June,  but  appearing  from  the  seal  to  have  issued  on  the  12th  of  July : 
Held,  no  irregularity. 

On  the  7tb  of  July  1843,  the  plaintiff  was  taken  in  execution  by  the  sheriflb  <^ 
London  under  a  writ  of  testatum  ca.  sa.,  twted  the  22d  of  June,  sued  out  by  the 
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defendant  for  the  costs  of  a  nonsuit.  On  the  I7th  the  plaintiff  applied  to  Ck>ltinan  J. 
to  be  diBcharged  out  of  custody  upon  an  affidavit^  stating  "  that  no  writ  of  ea.  sa.  in 
this  cause  had  been  issued  and  returned  and  filed  in  the  county  of  Middlesex,  when 
the  venue  was  laid,  as  by  the  practice  and  rules  of  tube  court  ought  to  hare  been  done, 
before  the  issuing  the  testatum  ca.  sa."  The  learned  judge  made  an  order  for  the 
discharge  of  the  plaintiff,  on  giving  security  for  payment  of  the  amount  of  the  levy, 
in  case  the  court  should  be  of  opinion  that  he  was  not  entitled  to  be  discharged  out  d 
the  custody  of  the  sheriffs  of  London  as  to  the  action,  or,  in  case  he  failed  to  apjdy  to 
the  court  within  the  first  four  days  of  Michaelmas  term,  &c.  The  pluntiff  having 
found  the  required  security  was  set  at  liberty  on  the  21st  of  July.  A  writ  <^  ca.  sa. 
was  produced  before  the  learned  judge,  £19S}  tested  the  15tb  of  June,  but  not  sealed 
until  the  1 2th  of  July. 

Talfourd  Serjt  on  the  part  ol  the  (Jaintat^  on  the  fourth  day  of  the  term,  aooocd- 
ingly  obtained  a  rule  nisi  to  set  aside  the  execution,  and  for  uie  delivwy  up  of  the 
bond ;  mtin^  Frost  r.  DanieU  (4  Q.  B.  880,  Gale  &  Davison). 

Shee  Serjt  now  shewed  cause.  It  is  not  requisite  to  issue  and  return  a  ca.  aa.  befoie 
suing  out  a  testatum  ca.  sa. ;  it  is  siifficient  if  it  be  issued  before  the  making  up  of  the 
roll  (see  MUstead  v.  Coppard,  5  T.  R.  272).  In  fFarrte  v.  Haddou  (9  DowL  P.  C.  960) 
Mr.  J.  Wightman  held  that  the  omisaion  to  sue  out  an  original  writ  of  ca.  a&.  previ- 
ously to  issuing  a  testatum  ca.  sa.  was  a  mere  irr^ularity,  which  might  be  amakded 
(see  Towers  v.  NmoUni,  9  Dowl.  P.  C.  576,  1  Q.  B.  319).  In  Grtmshields  v.  Bonis 
(9  M.  &  W.  774,  2  DowL  N.  S.  272),  the  venue  being  hud  in  Surrey,  final  jud^pnoit 
was  signed  on  the  22d  of  April  1640,  and  on  the  atune  day  a  testatum  ca.  sa.  issued 
into  Oxfordshire,  upon  whidi  tJie  defendant  was  arrested  on  the  19tih  of  Jtme  1841 ; 
fuad  an  original  ca.  sa.  issued  into  Surrey,  bearing  date  the  same  day  as  tiie  teatatom 
writ^  and  was  returned  generally  non  est  inventus :  this  was  held  to  be  no  iiT^;u]an1y. 
Lord  Abinger  tha«  said:  " Under  the  old  wwitice,  if  the  party  produced  an  (niginl 
ca.  sa.,  with  the  sheriff's  return,  that  was  sufficient  to  warrant  the  testatum.  In  this 
case  the  writs  may  be  regularly  entered  on  the  roll ;  and,  if  tbere  are  msterials  to 
make  up  the  roll,  that  is  enough.  The  production  of  the  writ  wit^  the  sheriff's  rrtura 
thereon,  is  an  autboril^  for  the  officer  to  make  up  i^e  roll"  And  Parke  B.  said : 
"  We  ought  to  assimilate  the  new  prac-{TO3]-tice  to  the  old  so  far  as  we  can,  and  not 
interpose  difficulties  to  invalidate  writs  of  this  nature.  Her^  we  have  an  original  writ 
of  capias  issued  into  the  proper  county,  bearing  date  the  same  day  with  the  judgment 
and  testatum  writ,  and  returned  generally  non  est  inventus ;  we  may  therefore  pre- 
sume that  writ  to  have  been  issued  and  returned  on  the  same  day.  Tlie  plaintiff  lia^ 
^erefore,  materials  for  naidcing  up  the  roll,  viz.  a  writ  of  ca.  aa,  issued  into  Sornjr 
fuid  returned  the  same  day  non  est  inventus,  and  a  testatum  ca.  sa.  awarded  thneapoa 
by  the  court  on  the  same  day.  In  Towers  v.  NcwUm  (2  Q.  B.  319,  9  Dowl.  P.  C.  576) 
that  could  not  be  done  ;  because  there,  the  testatum  bore  date  on  an  earlier  day  than 
the  original  writ  upon  which  it  professed  to  be  founded."  In  Lush's  Practice,  503; 
it  is  said  that,  "in  strictness,  eveiy  writ  of  execution  must  in  the  first  instajice  be 
issued  into  the  county  in  which  the  venue  is  laid ; "  but  that,  "  in  practice,  an  original 
writ  never  issues."  Frost  v.  DanUll  is  distinguishable  from  the  present  case.  There, 
final  judgment  was  signed  on  tke  2d  of  May  1842,  the  testatum  ca.  sa.  was  tested  oo 
the  llth  of  May  1842,  and  the  original  ca.  sa.  not  until  the  10th  of  May  1843.  It 
was  held  that  the  prooess  was  irregular,  apparently  on  the  ground  that  the  ca.  n. 
issued  more  than  a  year  and  a  da^  after  the  date  oi  t^e  jud^ent.  It  may  be  said 
that  hetet  it  appears  on  tiie  fiaoe  of  the  ca.  sa.  that  it  isauea  at  a  day  subsequent  to  its 
teste.  But  the  only  date  set  out  upon  1^  record  is  tlie  test^  and  the  conrt  can  look 
at  nothing  else. 

Talfourd  Serjt  in  support  of  his  rule.  By  the  3  &  4  W.  4,  c  67,  s.  2,  all  writs  of 
execution  must  be  tested  on  the  day  on  which  the  same  ara  issued,  and  made  return- 
able immediately  after  the  execution  thereof.  [784]  [Erskine  J.  In  Brocher  v.  Pumd 
(2  Dowl.  P.  C.  472)  it  is  observed  by  Mr.  J.  Parke,  "The  act  of  pariiament  says  that 
*  all  writs  of  execution  may  be  tested  on  the  day  on  which  the  same  are  issued.'  It 
does  not  say  that  they  must  be  tested  on  that  day."]  Possibly  they  may  be  tested 
before  they  are  issued  ;  but  a  testatum  ca.  sa,  cannot  regularly  issue  until  the  oi^pnal 
ca.  sa.  has  been  issued  and  returned.  [Tindal  C.  J.  .^xcording  to  your  argum«it  an 
ori^nal  oa.  sa.  would  never  be  amended,  as  the  seal  would  always  shew  the  real  date.] 
It  IS  not  denied  that  the  court  haa  power  to  amend  :  but  it  is  aubmitted  that  tiie  pac^ 
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himself  cannot  make  the  amendment  without  applying  to  the  court.  [Maule  J.  I 
have  heard  no  authority  cited  to  shew  that  he  may  not.]  If  the  court  is  ol  opini(m 
lliat  an  cHi^nal  writ  of  ea.  hl  may  issue  i^r  a  testatum  oa.  sa.,  there  oan  oe  no 
necessity  for  issuinea ca.  sa.  at aU. 

l^NDAL  C.  J.  The  eflfect  of  issuing  a  ca.  sa.  into  the  county  where  the  venue  ia 
laid,  before  the  suing  out  of  the  testatum  wiit^  would  to  give  the  party  notice  to 
get  out  of  the  way.  It  seems  to  me  tiiafc  tiie  role  must  be  duchargea ;  but  without 
costs,  as  it  18  not  moved  with  costs. 

The  rest  of  tin  court  concurred. 

Rule  disehaiged  aooording^y. 

[786]   Ward  v,  Lloyd.   Nov.  24,  1843. 

[S.  G.  7  Soott,  N.  R.  499 ;  1  D.  &  L.  763 ;  13  L.  J.  C.  P.  5.  Followed,  Fhuxr  v.  Hadkr, 
1882,  10  Q.  B.  D.  575.  Referred  to,  Jones  v.  Metumdkskxn  PermanaU  Benefit  Bwlding 
Society,  [1892]  I  Ch.  182.] 

The  court  will  not  set  aside  a  warrant  of  attorney  given  to  secure  a  debt^  on  the 
ground  tiiat  it  was  obtained  from  the  defendant  by  a  threat  of  prosecution  for  felony, 
unless  it  distinctly  appear  that  there  was  an  agreement  by  the  plaintiff,  either 
express  or  necessarily  implied,  to  abstain  from  prosecuting  upon  the  secarity  being 
given. 

Bompas  Serjt.,  on  a  former  day  in  this  term,  on  behalf  of  Read,  one  of  the  assignees 
of  the  defendant,  under  a  fiat  in  bankruptcy,  obtained  a  rule  calling  upon  the  plaint^ 
to  afaew  cause  why  the  warrant  of  attorney  executed  in  this  case,  and  all  proceeding 
therecm,  should  not  be  set  aside,  on  the  ground  that  it  was  given  upcm  an  iU^pd  oon< 
sideration,  namely,  a  corrupt  agreement  to  compromise  a  felony. 

It  appeared  from  his  affidavits  that  the  plaintiff,  who  was  a  coal-merchant  in 
Denbixhahire,  had  also  an  establishment  at  Newton,  Montgomeryshire,  of  which  the 
defendant  had  the  chaige,  as  his  clerk.  The  defendant's  duty,  as  such  clerk,  was,  to 
collect  and  receive  money  on  tiie  plaintiff's  account,  and  to  remit  it  to  him,  togeUier 
with  monthly  accounts.  In  December  1841,  the  plaintiff  having  ascertained  tlut  the 
defendant  had  received  upwuds  ot  900L  more  uian  he  had  accounted  for,  sent  for 
him,  and  tcM  him,  that,  "  unless  he  went  to  his  (plaintiff's)  attorneys,  and  gave  satis- 
factory security,  he  would  prosecute  him  for  unlawfully  making  use  of  his  money," — 
thereby  meaning,  "  for  unlawfully  embezzling  or  appropriating  to  his  own  use  moneys 
he  had  received  as  bis  clerk."  The  defendant  thereupon  went  to  the  plaintifTs 
solicitors,  and  executed  a  warrant  of  attorney,  dated  ^e  8th  of  December  1841, 
authorizing  them  to  appear  for  him  and  confess  a  judgment  for  18001.,  with  a  defeas- 
ance to  secure  9001.  On  the  9th  of  December  1841,  judgment  was  entered  up  on  the 
warrant  of  attorney  and  execution  issued  on  the  following  day.  On  the  16th  of 
February  1842,  the  effects  of  the  defendant  were  sold,  and  the  proceeds  paid  over  by 
the  sheriff  to  [7861  the  plaintiff  under  an  indemnity.  On  the  19th  of  April  a  fiat  in 
bankruptcy  issued  agunst  tiie  defendant,  under  which  he  was  duly  adjudged  a 
bukmpt,  aod  Bead  was  chosen  as  the  creditors'  assignee.  The  act  of  bankruptcy 
upon  which  the  adjudication  proceeded,  was  the  giving  the  warruit  of  attorney  in 
question.  The  circumstances  under  which  tAie  warrant  of  attorney  was  obtained  were 
firat  made  known  to  the  assi^ee  upon  the  {daintiff's  examination  before  the  Liverpool 
district  court  of  bankruptcy  in  June  1843. 

Sir  T.  Wilde  and  Talfourd  Serits.,  now  shewed  cause,  upon  affidavits  as  well  of 
the  plaintiff  and  his  attorney,  as  of  the  defendant.  The  two  former  denied  that  they, 
or  eftiber  of  them,  had  agreed  not  to  prosecute  the  defendant  for  embezzling  the  money 
received  by  the  defendant  as  clerk  to  the  plaintiff,  to  induce  him  to  give  the  said 
warnmt  of  attorney  or  any  security  whatsoever.  The.  plaintiff  however  admitted, 
that  he  did  tell  Lloyd  he  would  prosecute  iam  for  embezzlement  unless  he  went  to  his 
attorneys  and  gave  such  security  as  would  be  satisfactory  to  them;  but  he  denied 
expressly  and  positively  that  he  ever  made,  or  mdended  to  make,  any  agreement  with 
Lloyd  to  refrain  from  instituUng  any  criminal  proceedings  against  him  in  oonsidention 
of  lus  giving  such  security.  The  defendani^  in  his  aflMavit,  stated  that  it  was  not  under 
fear,  ot  in  eonsoquenoe  of  any  threat,  that  he  would  be  onminaUy  prosecuted  if  he  did 
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not  give  a  warrant  of  attorney  or  other  personal  security  as  the  plaintifi*8  attomeyi 
might  require,  that  he  was  induced  to  give,  or  did  give,  the  warrant  of  attorney  in 
question  ;  for  that  he  was  not  subject  to  or  afraid  of  any  prosecution  at  the  instance 
of  the  plaintiff  or  of  any  other  person  for  embezzlement  or  any  ot^er  offence ;  and 
that,  at  the  time  he  gave  the  warrant  of  attorney  he  had  not  been  guilty  erf  any 
embezzlement 

To  give  the  assignee  a  place  in  court,  he  must  be  [787]  able  to  shew  that  there  has 
been  a  valid  bankruptcy.  The  only  act  of  bankruptcy  set  up  is  the  giving  trf  this  very 
warrant  of  attorney.  If  such  warrant  of  attorney  was,  as  now  sogxested,  obtained 
from  the  defendant  under  a  threat  of  either  civil  or  (sriminal  pttxseedings,  the  giving 
of  it  was  not  an  act  of  bankruptcy.  In  De  TasUt  v.  Caroll  (3  lioee,  Bank.  Caa.  462, 
1  Stark,  N.  P.  C.  88),  a  transfer  by  one  of  two  partners  on  the  eve  of  bankruptcy, 
under  circumstances  which  overcame  the  free  will  of  the  party,  such  as  the  appre- 
hension of  a  prosecution  for  forgery,  was  held  to  be  valid.  [Maule  J.  referred  to  £x 
poirte  De  Tastet  (1  Mont.  154),  where  the  same  doctrine  was  supported  by  Lord  Eldan. 
There  is  nothing  here  to  shew  that  the  party  ever  was  guilty  of  felony,  or  was  treated 
as  a  felon.  Tindal  C.  J.  Why  are  we  called  upon  to  interfere  1  If  the  assignee  were 
to  bring  an  action  for  money  had  and  reoeiveiif  the  judgment,  if  obtained  under  a 
threat  of  pi'osecution,  would  not  stand  in  hia  way.  In  CdlUns  v.  BUuUern  {3  Wil&  341, 
347),  the  court  held  a  bond  void  ab  initio,  which  was  entwed  into  b^  way  of  indemnity 
to  one  who  had  given  his  note  for  350L  to  a  iHosecutor  on  an  indictment  for  perjwy, 
to  induce  him  to  withhold  his  evidence.]  The  lapse  of  time  also  is  a  bar  to  the 
assi^ee's  right  to  come  to  the  court  to  set  aside  this  warrant  of  attorney,  the  money 
having  been  paid  over  nearly  two  years  ago.  If  the  warrant  of  attorney  was 
improperly  obtained,  the  assignee  may  take  proceedings  for  the  recovery  of  the  money. 
The  transaction  is  complete,  and  the  party  should  be  Iwt  to  his  le^  remedy.  Another 
objection  is,  that  this  assignee  cannot  come  to  the  court  alone ;  tiie  application  ahoold 
have  been  by  both  assignees. 

Bompas  and  Channetl  Serjts.  (with  whom  was  Yardley),  in  support  of  the  rule. 
There  can  be  no  doubt,  that  the  ^88]  court  has  jurisdiction  in  this  oaaeu  [Maule  J. 
What  do  you  say  to  the  nonjoinder  of  the  other  assignee?]  In  Hamd  v.  Benton 
(b  E  &  C.  217,  2  Mann.  &  Ryl.  130),  it  was  held  that  the  court  has  summary  jutiadic- 
taon  over  a  warrant  of  attorney  alleged  to  be  fruidulentj  on  the  af^ioataon  of  any  pecaon 
interested  in  impeaching  it^  ^though  such  perscm  may  not  be  a  puty  to  the  wamnt- 
of  attorney  itself.  The  same  point  was  decided  in  Martin  v.  Mtatin  (3  B.  &  Ad.  934). 
Whethei'  assignee  or  not,  and  even  though  there  be  no  valid  bankruptcy,  Bead  has  a 
sufficient  interest  to  justify  his  application,  he  being  a  creditor  of  the  defendant 
[Tindal  C.  J.  You  must  make  out,  not  merely  a  threat  of  prosecution,  but  an  agree- 
ment to  abstain  from  prosecuting  upon  the  security  being  given.  That  is  expressly 
denied  on  the  part  of  the  plaintiff.]  The  plaintiff's  examination  before  the  com- 
missioner clearly  shews  that  there  was  such  an  agreement  In  order  to  establish  a 
charge  of  compounding  a  felaay,  it  is  not  requisite  to  make  an  express  agreement  not 
to  prosecute ;  it  is  enough  to  shew  that  the  transaotaon  substantially  amounts  to  such 
an  agreement.  Whether  the  defendant  was  guilty  of  felony  or  not,  if  the  parties 
concerned  thought  he  was  liable  to  a  prosecution,  and  the  warrant  of  attorney  was 
given  upon  an  understanding  that  the  plaintiff'  should  abstun  from  prosecuting  him, 
the  security  is  void. 

Tindal  C.  J.    This  rule  calls  upon  the  plaintiff  to  shew  cause  why  the  warxaat  of 
attorney  ^ven  in  this  case  should  not  be  set  aside,  on  the  ground  that  it  was  founded 
upon  an  illegal  consideration,  namely,  on  an  agreement  to  abstain  from  prosecnitang 
the  defendant  for  embeszlement.    No  doubt,  if  it  had  been  clearly  made  out  that 
warrant  of  attorney  was  given  upon  such  a  consideration,  CTO9j|  it  would  have  been 
bad  in  law.    Warrants  of  attorney  are  peculiarly  under  the  junsdictioii  of  the  court ; 
and  wherever  they  appear  to  have  been  obtained  by  fraud  or  upon  an  illegal  considara- 
tion,  the  court  will  set  them  aside.    But,  upon  the  affidavits  in  this  case,  I  am  not 
satined  tluit  the  charee  of  embezzlement  gainst  the  defendwt,  is  made  out ;  for, 
although  in  t^e  monthw^  acccmats  rendered  he  appears  to  have  made  untrue  returns 
of  the  money  received  by  him  on  behalf  of  his  employer,  it  appears  also  that  he  kept 
an  account  which  would  be  evidence  against  him,  of  the  sums  actually  received ;  and 
under  these  circumstances,  I  think  a  jury  would  have  paused  before  they  found  him 
guilty  of  haviug  acted  with  a  felonious  intention.    My  opinion,  however,  does  not 
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depend  upon  that  point.  Assuming  the  defendant  to  have  been  guilty  of  embezzle- 
ment, do  these  affidavits,  and  the  examination  of  the  plaintiff  before  the  commissioner, 
nifficieutl;^  shew  that  the  warrant  of  attorney  was  executed  upon  an  agreement  that 
the  plaintiff  should  abstain  from  prosecuting  1  I  am  of  opinion  that  they  do  not  It 
must  be  remembered  that  this  is  not  the  case  of  a  security  given  to  induce  an 
uninterested  party  to  withhold  a  charge  of  a  criminal  nature  :  there  is  a  just  debt  due 
from  the  d^endant  to  the  plaintiff.  The  plaintiff  may  have  held  out  threats  of 
proeecutioa  in  order  to  induce  the  defendant  to  give  the  warrant  of  attorney :  but 
there  is  the  positive  denial  on  the  part  of  the  plaintiff  that  he  made  any  such  agree- 
ment as  that  sui^ested.  I  think,  therefore,  that  upon  this  ground  the  rule  must  be 
discharged. 

CoLTMAN  J.  I  do  not  conceive  it  material  to  consider  whether  or  not  the  defen- 
dant was  actually  guilty  of  embezdement ;  for,  if  there  was  reasonable  ground  to 
■uspect  that  he  was,  idthough  tiie  oircumstances  might  not  be  such  as  to  insure  a  con- 
V'iotkHii — [7901  and  the  warrant  of  attorney  was  ^ven  to  indnoe  tiie  pkuntiff  not 
to  iHtwecut^  uie  ccmsideration  would,  in  my  opinion,  be  illegal  But  I  do  not  see 
mfficieDt  ^^nnd  for  saying  that  this  warrant  of  attorney  was  ^ven  upon  any  such 
consideration.  It  is  true  uiat  threats  were  used  by  the  plaintiff,  which  may  have 
influenced  the  defendant  It  is  possible  that  he  may  have  hoped  that,  if  be  gave  the 
security,  he  would  not  be  pi-osecuted.  In  the  absence,  however,  of  an  agreement, 
express  or  necessarily  implied,  to  that  effect,  there  is  no  ground  for  setting  the  warrant 
<tf  attorney  aside.  Such  an  agreement  is  not  to  be  inferred  from  hasty  expressions 
used  by  a  man  when  seeking  to  obtain  security  for  a  just  debt 

Ebskinb  J.  The  only  ground  on  which  this  motion  can  be  supported  is,  that  a 
ouTUpt  agreement  was  come  to  between  and  Lloyd,  t^at  if  the  warrant  of 

&tt(nney  was  given,  the  former  would  abstain  from  prosecuting  Lloyd  for  the  alleged 
embezuement  The  affidavits  in  support  of  the  application  do  not  shew  any  such 
agreements  Indeed  it  would  be  difficult  to  prove  such  an  agreement ;  but^  in  order 
to  induce  the  court  to  entertain  this  motion,  circumsttmces  ought  to  be  shewn  dearly 
leading  to  the  inference  that  such  a  compact  was  in  fact  made.  What  the  assignee 
relies  on  for  this  purpose  is,  the  examination  of  Mr.  Ward  before  the  commissioner, 
from  which  it  appears  that,  when  Mr.  Ward  first  discovered  the  inaccuracies  in  the 
defendant's  accounts,  he  threatened  to  prosecute  him  for  unlawfully  making  use  of 
his  money,  unless  he  would  go  to  his  attorneys  and  give  satisfactory  security.  The 
fact  that  the  defendant  was  actually  guilty  of  embezzlement  does  not  appear  to  me 
to  be  imp(ntant ;  for,  if  he  was  really  guilty,  and  the  plaintiff  knew  it,  but  abstained 
from  prosecuting  him,  that  would  affoid  some  foundation  for  inferring  that  the  [791] 
plaintiff  had  agreed  not  to  prosecute  if  the  required  security  were  given.  There  is, 
however,  no  evidence  to  shew  t^at  a  felony  had  been  committed.  It  is  not  every 
emplo3rm6nt  by  a  servant  of  his  master's  money  that,  in  the  eye  of  the  law,  amounts 
to  embezzlement  The  mere  fact  that  the  plaintiff,  after  threatening^  did  not  prosecute 
the  defendant,  is  far  from  being  sufficient  to  warrant  us  in  coming  to  the  conclusion 
that  there  was  any  agreement  on  his  part  to  abstain  from  instituting  a  prosecution. 

Mavle  J.  I  also  am  of  opinion  that  there  is  nothing  on  the  face  of  the  affidavits, 
or  on  the  examination  of  Mr.  Ward  before  the  commissioDer,  to  shew  that  there  was 
any  corrupt  or  illegal  consideration  for  the  giving  of  this  warrant  of  attorney.  The 
plaintiff  demanded,  what  he  had  a  perfect  right  to  demand,  viz.  money  due  to  him ; 
tad  the  defendant  did  what  he  was  bound  to  do,  namely,  give  a  security  for  money 
which  he  was  bound  to  pay.  In  substance  the  transaction  was  fair  and  honest ;  and 
there  is  no  necessity  to  impute  to  the  plaintiff  the  making  of  a  corrupt  agreement 
wludi  he  has  expressly  denied.  Any  expectation  that  the  defendant  may  have  enter- 
tained, that^  if  he  gave  the  retmired  security,  he  might  escape  {Hoeeoutton,  will  not  of 
itself  vitiate  the  transaction.  I  therefore  agree  y/itk  the  rest  the  court  in  thinking 
there  is  nothing  irregular  in  this  warrant  of  attorney,  and  that  the  rule  for  setting  it 
aside  must  be  discharged. 
Bnle  dis^aiged  with  costs. 

End  of  Michaelmas  Term  (a). 

(a)  For  the  registration  cases  decided  during  Michaelmas  terra  and  vacation,  see 
ante,  vol.  v.  pp.  1-122. 
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[792]  Casks  Aroukd  and  Dittebmined  in  the  Court  of  Gomhon  Plus,  in 
MicHAELUAs  Vacation,  im  the  Seventh  Tear  of  the  Reign  of  Vic^dria. 

The  judges  who  uaiully  Bat  in  banco  during  this  vacation  were,  Undal  C. 
Coltiufui  J.,  Erskine  J.,  Cresswelt  J. 

Benson  v.  Chapman.   Dec.  6, 1843. 

[S.  C.  in  Exchequer  Chamber,  6  C.  R  330 :  in  House  of  Lords,  8  C.  B.  950 ;  3  H.  L  C 
696;  9  £.  B.  1256  (with  note  to  which  add  Asstoaraziofii  OmeraJi  v.  SJS.  Berne 
Morris  Company,  [1892]  1  Q.  B.  581 ;  [1892]  2  Q.  R  652).] 

A.  effected  an  insurance  with  B.  on  freight  at  and  from  Femambuoo  to  Liverpool, 
valued  at  20001.  Whilst  coming  out  of  the  hartiour  of  FOTnambuco  the  veasd 
struck  on  a  rookj  whereby  she  was  so  much  injured  as  to  rendOT  it  necessary  to  pat 
back  for  repair.  The  ship  was  repaired  at  a  ooet  of  7132L  Sa.  8d.,  including  the 
charges  of  landing  and  reloading  the  cargo.  To  raise  funds  to  pay  for  the  repoin, 
the  master  executed  a  bottomry  bond,  by  which  the  ship,  freight  and  cargo,  were 
pledged  for  that  sum  and  bottomry  premium  of  201.  per  cent.  The  ship  aiterwards 
sailed  for  and  arrived  at  Liverpool  with  her  origmal  cargo  on  board.  A.,  on 
receiving  intimation  of  the  extent  of  the  damage  done  to  the  ship,  gave  notice  <rf 
abandonment  of  ship  and  freight  to  the  respective  underwriters,  and  repudiated  the 
bond ;  whereupon  the  parties  claiming  under  the  bond,  took  posseesion  <rf  the  eAua^ 
and  sold  it  under  an  order  of  the  court  of  Admiralty.  The  ship  sold  for  1679L, 
which,  with  the  freight,  was  paid  over  to  the  obligees.  The  declaration  avored  a 
loss  by  t^e  perils  the  sea.  Held,  upon  a  special  case,  in  which  tike  court  were  to 
draw  all  inferences,  which  ought  to  be  drawn  by  a  jury — that  A.  was  entitled  to 
nodveat  as  for  a  total  loss. 

Covenant,  on  a  policy  of  insurance,  dated  the  12th  of  July  1839,  made  by  die 
defendant  as  chairman  <a  The  Neptune  Marine  Insurance  Company  of  ^^9S\  himdan, 
upon  the  freight  of  the  "  Lord  Ciwhrane,"  at  and  from  Femambuco  to  LivetpooL  The 
declaration  averred  that  the  ship  took  goods  on  board  at  Pemambuco  ufon  be^nt, 
and  proceeded  on  her  voyage  to  Liverpool;  that  the  plaintiff  and  another  were 
interested  in  the  freight ;  and  that,  while  on  her  voyage,  and  during  the  continuance 
of  the  risk  in  the  poUcy  mentioned,  she  struck  upon  a  bank  in  leaving  the  harbour  of 
Pemambuco,  and  thereby,  and  by  the  perils  of  the  sea,  became  disabled  from  pro- 
ceeding on  her  voyage,  uid  became  wholly  lost ;  whereby  the  freight  was  wholly  lost ; 
and  that  the  plaintiff,  as  soon  as  he  was  informed  of  the  extent  of  the  loss,  diaiidoned 
all  his  interest  in  the  |vemiseB  to  the  defendant  and  the  compaoy. 

The  defeoduit^  by  his  plea,  first  taraversed  the  pUtintiff^  interest ;  seotHidly,  the 
loss  of  the  ship;  thirdly,  the  loss  oi  iha  freight;  fourthly,  the  loss  by  the  perils 
insured  against ;  fifthly,  the  abandonment ;  and  sixthly,  he  pjeaded  a  set-off ;  upm  all 
of  which  pleas  issue  was  joined. 

The  cause  coming  on  for  trial  at  Guildhall,  before  Erskine  J.,  on  the  1st  of  July 
1842,  a  verdict  was  taken,  by  conaeat^  for  the  plaintiff,  subject  to  the  opinion  of  the 
court  upon  the  following  case,  with  liberty  for  either  party  to  turn  it  into  a  special 
verdict— it  being  agreed,  that,  upon  the  argument  of  the  special  case,  the  court  [794] 
might  draw  all  in^rences  which,  in  their  opinion,  on^t  to  be  drawn  by  the  joiy ; 
and  that,  if  the  case  should  afterwards  be  turned  into  a  special  verdi^  such  inferenoes 
should  be  stated  therein  as  facts  found  by  tlie  jury : — 

The  ship  in  question,  beiiu;  at  Femambuo(^  revived  goods  on  board  on  freight  for 
Liverpool  in  the  month  of  June  1839.  The  amount  of  the  freight  was  22001 ;  in 
which  the  plaintiff  and  tiie  other  owners  of  the  ship  were  interested  as  averred  in  the 
declaration.  Thus  laden,  she  sailed  from  Femambuco  for  Liverpool,  on  the  voyage 
insured  against,  on  the  29th  of  June  1839.  While  proceeding  out  of  tbe  haibour  of 
Femambuco,  she  struck  on  a  rock  and  a  bank,  the  damage  produced  by  which 
rendered  it  necessary  for  her  to  put  back  to  Femambuco  for  repair.  This  was  dme : 
but,  there  being  no  dry  dock  there,  nor  any  other  means  of  examining  the  ship  to 
ascertain  the  nature  and  extent  of  the  injury  with  a  view  to  the  requisite  repsin. 
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uroept  by  heaving  down,  it  became  necessary  to  take  out  the  cai^,  and  heave  t^e 
ddpdown,  in  order  to  make  that  examination. 

This  was  done  accordingly :  several  surveys  were  necessarily  made ;  and  subse- 
quently the  master  of  the  ship,  in  concurrence  with  the  firm  of  nfCalmont  and  Co., 
m  Pemambuco  (to  whom  he  had,  on  going  out  from  England,  been  directed  to  apply 
for  a  cai^),  proceeded  to  cause  the  ship  to  be  reptured.  She  was  under  repair  from 
the  29th  of  June  1839,  to  the  4th  of  January  1840.  Pemambuco  is  a  place  very 
inconvenient  and  expensive  for  the  repair  of  ships.  The  repairs  done,  the  cost  of 
which  amoimted  to  71321.  38.  8d.,  were  necessary  in  order  to  make  the  ship  navigable 
and  in  a  condition  to  proceed  on  her  voyage.  To  discharge  this  sum,  all  due  means 
were  taken  at  Pemambuco  to  obtain  money  from  persons  on  loan,  by  bottomry  and 
n96]  otherwise  (a).  No  money,  however,  could  be  obtained  until  M'Calmont  and 
Ca  eoiuented  to  advance  the  sum  of  71321.  Ss.  8d.  on  bottomry ;  and  accordingly  the 
master,  on  the  6th  of  January  1840,  at  Pemambuco,  executed  a  bottomry  bond  to 
tii«n,  pledging  the  ship,  freight,  and  cargo  for  that  sum  and  bottomry  premium 
at  20  per  oent 

On  the  30th  of  December  1839,  the  zdaiutiff  was  shewn  a  letter  from  M'Calmont 
and  Co.  to  their  agents  in  London,  which  had  been  received,  as  follows : — 

"Pemambuco,  14th  November  1839. 

"The  'Lord  Cochrane's'  expenses  are  likely  to  exceed  50001.,  with  commissions, 
dischargiii^  and  reloading  cargo,"  &o.  &c. 

The  plaintiff  thereupon  on  the  same  day  gave  the  following  notice,  not  only  to  Uke 
defendant,  but  to  the  underwriters  on  the  ship,  which  the  plaintiff  had  insured  wi^k 
the  seven^  insurance  offices  described  in  the  notice : — 

"London,  30th  December  1839. 

"  My  ship,  the  ';Lord  Cochrane,'  being  insured  as  follows : — ship,  30001.  with  the 
Indemnity  Marine  Insurance  Company ;  7001.  with  the  Dundee  Marine  Insurance 
Company ;  8001.  with  the  Dundee  Sea  Insurance  Company ;  freight,  20001.  with  the 
Neptune  Marine  Insurance  Company ;  and  having  sustained  damage  since  she  sailed 
with  her  cargo  from  Pemambuco,  and  I  having  received  information  that  the  expenses 
incurred  in  relation  to  tiie  accident  will  exceed  the  value  of  the  ship  and  freight,  and 
that  the  amount  will  be  secured  by  bottomry,  and  that  the  repairs  will  still  be 
incomplete,  I  do  hereby  abandon  the  said  ship  and  freight  to  tno  said  respective 
insurers,  according  to  their  respective  rights  under  the  circumstances. 

[796]  '*  I  have  further  to  acquaint  the  underwriters  that  I  am  informed  that  a  bill 
will  be  drawn  upon  me  for  the  amount,  which  will  exceed  50001.,  by  the  payment  of 
which  the  bottomry  premium  may  be  avoided ;  and  that  I  shall  not  accept  such  bill 
on  my  own  account,  but  shall  be  ready  to  pay  same  for  their  account,  upon  their 
putting  me  in  funds  for  that  purpose.  "  For  self  &  Co." 

(Signed)      "Thos.  Benson. 

"William  Ellis,  Esq. 

Indemnity  Mutual  Marine  ^Underwriters  on  the  ship 
Insurance  Company      /    for  30001." 
A.  Crighton,  Esq. 

Dundee    Sea    Insurance!  ^j^^^  j^,^  gOOl 
Company,  Dundee.  } 
To  the  Manager  of 

The  Dundee  Marine  Insur-j^j^j^  f^^.  ^qq^ 
ance  Company,  Dundee.j 
James  Ma^ie,  Esq. 

Neotune  Marine  Iii8urance\ Underwriters  on 
Company  /    freight  for  20001." 

The  plaintiff  did  not  interfere  in  any  way  afterwards  in  respect  of  either  ship  or 
freight.    The  ship,  having  received  the  cargo  again  on  board  (in  respect  of  the  ro-Ioad- 

(a\  Either  party  was  to  be  at  liberty  to  refer  to  the  depositions  annexed  to  the 
cas^  to  shew  what  means  were  adopted  for  that  purpose. 
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ing  of  which  certain  ezpenees  included  in  the  7132L  38.  8d.  were  incurred),  sailed 
again  from  Pernambuco  on  the  6th  of  January  1S40,  and  arrived  with  the  wlule  ol 
t£e  original  cargo,  whidi  was  of  the  value  of  -19,139L,  on  board,  at  liveipocri,  on  the 
19th  of  March  1840. 

Upon  Uie  arrival  of  the  ship,  proceedings  to  enforce  payment  were  taken  by  the 

obligees  of  the  bottomry  bond,  in  the  court  of  Admiralty ;  under  the  order  of  which 
court  the  ship  was  sold  for  the  sum  of  1675L,  and  the  freight  (as  appears  from  the 
certificate  of  registry  in  the  Admiralty  Court,  annexed  to  the  case)  [see  the  opposita 
page]  collected  from  the  cousigoees  of  [798]  the  goods ;  and  the  sunount  of  both, 
under  an  order  of  that  court,  was  paid  to  the  obligees.  Upon  making  np  the  acoonnts 
of  the  disbursements  at  Pernambuco,  according  to  the  practaoe  between  assured  and 
underwriters  in  London,  the  amount  of  the  proportion  of  the  7132L  3sw  8d.  and 
of  the  bottomry  premium  which  ought  to  be  Dorne  on  account  of  t^e  frra^^t^  wn 
669L  lis.  3d. 

The  queetaons  for  \he  o|nnion  of  ike  court  are — 

Whether  the  assured  is,  under  the  pleadings,  «ititled  to  recover  in  this  action.  If 
he  is  so  entitled,  the  verdict  is  to  be  entered  for  such  sum  as  the  court  shall  direct 
If  he  is  not,  a  nonsuit  is  to  be  entered. 

Appended  to  the  case  were  the  following  extracts  from  evidence  taken  at 
Pernambuco  upon  interrogatories  : — 

Frederick  Saunders,  of  Pernambuco,  merchant,  states  tJliat  he  is  acquainted  with 
the  nature  and  state  of  mercantile  and  pecuniaiy  transactions  and  credit  in  Pemambuoo, 
and  that^  to  the  best  of  his  judgment,  knowledge,  and  belief,  it  was  not  practicable 
for  the  master  of,  or  agent  for,  an  English  ship,  to  procure  at  Pernambuco  in  the  yens 
1839  or  1840,  the' means  of  defraying  the  expenses  of  repairs  md  otherwise  relating 
to  such  ship^  to  the  amount  of  60001.  or  upwards,  upon  the  captain's  bill  on  his  owner, 
or  in  any  other  way  than  upon  bottomry ;  and  that,  in  the  deponent's  judgment  and 
belief,  the  fair  reasonable  bottomry  premium  at  Pernambuco  in  the  years  1839  or  1840 
on  an  English  ship  from  Pernambuco  to  Liverpool  was  20  to  30  per  cent. :  that  sevezsl 
attempts  were  made  by  the  firm  of  M'Calmont  and  Co.,  agents  acting  for  and  on 
behalf  of  Luke  Hall  Smith,  master  as  aforesaid,  in  the  years  1839  and  1810,  to  obtain 
a  loan  of  money  on  bottomry  or  upon  the  captain's  bill  on  his  owner ;  that  Uie  said 
[799j  M'Calmont  and  Co.  personally  applied  to  all  the  British  and  foreign  merchants 
at  Pernambuco,  publicly  advertised  for  the  same  in  the  newspaper  circulating  at 
Pernambuco,  and  had  a  notice,  to  the  same  effect^  posted  up  in  the  Oommercial  Rooms, 
which  is  the  daily  resort  of  all  the  merchants,  British  and  foreign  j  but  without  effect ; 
they  had  no  application. 

G^rge  B^e,  of  Pemambucc^  merchant^  stated  that  he  was  acquainted  witl 
mercantile  and  pecuniary  transactions  and  credit  at  Pernambuco ;  and,  to  t^ie  best  of 
his  judgment  and  belief,  he  considered  it  would  have  been  impracticable  for  the 
master  of,  or  agent  for,  a  British  ship  to  procure  money  at  Pernambuco  in  the  years 
1839  or  1S40  for  the  purpose  of  defraying  the  expenses  of  repairs  and  otherwise 
relating  to  such  ship,  to  the  extent  of  5000f  or  upwfutis  upon  the  captain's  bill  on  his 
owner,  or  in  any  other  manner  than  by  bottomry ;  and  that,  in  the  deponent's  judg- 
ment and  belief,  the  fair  and  reasonable  bottomry  premium  on  an  English  ship 
from  Pernambuco  to  Liverpool  was  from  20  to  30  per  cent ;  that  applications  were 
made  to  him  for  a  loan  of  money  on  bottomry  on  ship,  freight,  and  cargo  of  the 
"  Lord  Cochrane,"  which  he  declined  granting;  that  he  lUtewise  was  aware  m  amilar 
applications  having  been  made  to  ot^er  merchants ;  and  that  it  was  publicly  advntned 
in  the  newspf^Mr  and  in  tiie  Commercial  Rooms  at  Penuunbnoo,  wiuiout  ^e^ 

Similar  evidence  was  given  by  Edwaid  Ccnnber,  Edwaid  Fenton,  and  Ernest 
Schramm,  merchants  of  Pernambuco. 

The  points  marked  for  argument  were  as  follow : — 

For  the  plaiutiflF— that  he  is  entitled  to  recover  for  a  total,  or,  iu  any  ev«t,  for 
a  partial  loss  ;  and  that  the  facts  do  not  disclose  any  cause  of  set-off. 

For  the  defendant— that  the  plaintiff  is  not  entitled  [800]  to  recover,  under  the 
pleadings  and  i&cta  stated  in  the  special  case,  either  for  a  total  or  for  a  partial  loss ; 
and  that,  if  the  court  shfdl  be  of  a  contrary  opinion,  the  defendimt  will  then  costeod 
that  the  facts  stated  disclose  a  sufBcient  cause  of  set-off. 

The  case  was  argued  in  Michaelmas  term  last 

Sir  T.  Wilde  Serjt  (with  whom  was  Barotow),  for  the  {daintiff.   The  plaintiff  ii 
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entittdd  to  recover  u^n  the  jwlioy  as  for  a  total  lose.  It  attpeEuv  by  the  speeul  cau 
that  the  ship  in  questioD  sustained  a^damage  by  a  peril  of  the  eea  which  rendered  aa 
expenditure  of  upwards  of  70001.  requisite  in  order  to  make  her  available  as  a  ihqi; 
and  that,  on  her  arrival  in  this  country,  she  was  sold  for  16751.  It  is  not  oee&mrj 
to  cite  authorities  to  shew  that  the  loss,  under  the  facts  proved,  amoonted  to  a  total 
loss  of  ship  uid  freight  The  vessel,  after  her  accident,  was  rather  a  ooDgniet  d 
plauks  tiuuD  a  shipy  A  ship  meana,  a  vessel  capable  of  being  navigated  in  its  then 
state.  When  the  repairs  would  ezroed  what  a  reasonable  and  prudent  man,  eunuag 
ordinary  discretion,  would  expend  upon  the  ship  for  the  purpose  of  rendering  ber 
capable  of  pursuing  her  voyage,  she  exists  no  longer  as  a  vessel.  Here,  the  difiiersice 
between  the  value  of  the  ship  when  repaired  and  the  expenditure  was  so  great  as  to 
bring  the  case  clearly  within  the  category  of  a  total  loss.  Having  once  amounted  to 
a  total  loss,  the  case  was  never  altered,  so  far  as  regards  the  plamtiff.  It  remaiaed 
a  total  loss  to  the  end.  For  it  is  clear  that  the  pUuntiff  never  was  in  a  ntuatdm  to 
regain  the  ship  without  paying  70001.  and  20  per  cent  bottomry.  The  plaintiff 
abandoned  the  vessel  as  soon  as  he  was  informed  the  repairs  would  exceed  5000L, 
which  was  quite  suffident  to  warrant  him  in  giving  notice  of  abwdonment  Altlioo^ 
auoh  notice  was  given,  it  was,  in  striotness,  unnecessary ;  £801]  Som  t.  Sahad4>r  (3  X.  C 
266,  4  Soott,  1).  Never  being  availab^  as  a  resael,  down  to  the  time  of  aetiai, 
witiiout  resorting  to  means  which  no  prudent  man  would  adopt,  the  pUuotaff  ceased  to 
be  liable  in  respect  of  the  ship.  Neither  was  he  bound  by  the  acts  of  tAie  csptaifi 
(who  assumed  to  hypothecate  ship,  freight,  and  cai^go)  so  as  to  lose  any  rights  to  wbieb 
he  was  entitled.  For,  such  acts  of  the  captain,  when  repudiated  by  the  owner,  cuwot 
at  all  affect  the  latter.  The  captain  cannot  be  considered  as  the  authorized  agent  d 
the  plaintiff.  He  was  the  agent  of  the  parties  to  whom  the  ship,  at  that  time,  bebaged. 
It  is  true  that  the  ship  brought  home  the  original  cargo ;  but  not  in  her  original  state 
If  the  captain  chooses  to  rebuild  the  vessel  against  the  will  of  the  owner,  his  so  dung 
does  not  c<»itinue  the  original  adventure.  It  is  not  enough  to  tell  the  plaintiff,  when 
he  haa  rightlully  abandoned  the  ship,  that  some  person,  unauthorised  by  him,  has,  hj 
ui  enormous  expenditure,  made  a  oongeries  of  planks  into  a  veseel  This  is  not  like 
tiie  ease  of  a  mere  retardation  of  the  voyage — of  a  ship  meeting  with  a  temporarj 
damage,  and,  on  being  repaired,  performing  the  rest  of  the  voyage.  It  was  the  diip  of 
the  underwriters  that  took  goods  on  board  and  earned  freight,  and  not  the  pluntwa 
The  principle  is  indisputable,  that  freight  is  dependent  on  the  ship  What  will  preTent 
the  owner  earning  freight  is,  the  ship  being  lost  either  absolutely,  or  under  ciictno- 
stances  which  entitle  him  to  abandon.  An  abandonment  sometimes  is  conting^t 
Here,  if  it  had  been  found  that  the  ship  might  have  been  repaired  for  a  small  soio, 
the  effect  of  the  abandonment  would  have  depended  on  what  ultiniately  nught  appear 
to  be  the  state  of  the  case.  But  the  facts  that  occurred  afterwards  shew  that  tbe 
plaintiff  acted  legally  and  prudently  in  abandoning.  The  question  is,  [80!^  whethff 
there  was  not  a  total  loss  at  Pemambuoo,  which  gave  the  plaintiff  a  right  to  abandon 
the  vessel  and  to  repudiate  the  repairs  ?  The  want  of  a  correct  judgmoit  in  tbe 
d^itain  is  not  a  matter  for  which  tiie  pUuntdff  is  responsible.  No  case  can  be  dted 
in  which  an  owner  has  been  compelled  to  resnme  the  possession  of  hia  ship  where  ^ 
outlay  would  have  exceeded  the  value  of  the  vessel  when  repaired.  In  every  ewe  rf 
loss,  so  long  as  a  single  plank  is  left,  you  may  reimtate  the  vessel  if  you  are  r^anllesi 
of  expense.  It  is  submitted  that  this  was  from  the  beginning  to  the  end  a  total  Ion; 
and  that  the  ship,  when  repaired,  became  a  new  adventure.  The  authorities  on  tbe 
subject  are  decisive,  and  shew  that  the  mei*e  reinstatement  of  the  vessel  does  not 
affect  the  question  of  total  loss ;  Milles  v.  Fletcher  (1  Dougl.  231),  Cologaa  v.  The  Ltmdan 
Asmrance  Cmpany  (5  M.  &  SeL  447),  Read  v.  £onham  (6  J.  B.  Moore,  397,  3  Bra  A 
B.  147),  Cambridge  v.  AnderUm  (4  D.  &  R.  203,  R.  &  M.  60,  IC&V.  213),  Mertm 
V.  Clarke  (1  Bingh.  445,  6  J.  R  Moore,  622),  Chwn  v.  The  BomL  Exdumge  Asmma 
Company  (6  Taunt  68,  1  Marsh.  447),  Holdsteorth  r.  fVise  (7  E  &  C.  794,  1  Man-  & 
Ryl.  673),  Allen  v.  Sugrue  (8  R  &  C.  561,  3  Man.  &  RyL  9). 

If  it  should  be  held  that  there  has  not  been  a  total  loss,  the  plaintiff  is,  at  snf 
rate,  entitled  to  recover,  as  upon  an  average  loss,  the  expenses  incurred  at  Penumbooo 
in  landing,  housing,  and  reloading  the  gwda.  Sharp  v.  Gladstone  (7  East  ^  ^-  ^' 
Smith,  39),  LeatJiam  v.  Terry  (3  B.  &  P.  479),  ffilliams  v.  The  London  Assurasyx  Omf»9 
(1  M.  &  Sel.  318),  Stevens  on  Average,  23,  56,  175 ;  Phillipps  on  Insurance  (Ameriesn^ 
vol.  L  367,  373,  374,  426-429 ;  vol  ii.  354,  373 ;  Benedu  on  Inauraiioe,  21^ 
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473.  On  principle,  ae  well  as  on  [803]  authority,  supposing  the  voyage  to  England 
to  be  a  continuation  of  the  original  adventure,  the  charges  that  relate  to  the  freight 
are  charges  to  which  the  underwriters  are  liable ;  for  the  rule  "  no  average  loss  on 
freight "  is  not  applicable  to  the  present  case. 

Channell  Serjt  (with  whom  was  Ogle),  for  the  defendant.    The  plaintiff  is  not 
entitled  to  recover  as  for  a  total  loss.    It  must  be  remembered  that  this  policy  is  on 
freight.    The  position  of  a  party  holding  such  a  policy  is  essentially  different  from 
tihat  (A  tjie  assured  upon  a  policy  on  the  ship.    Here,  not  only  did  the  ship  arrive  in 
qiede  at  her  port  of  deBtination,  but  she  brought  home  her  original  oareo,  and  thereby 
earned  the  freight;  which  has  in  fact  been  paid.    McCarthy  v.  Abd  (5  East,  388, 
1  J.  P.  Smith,  524),  in  princii^e,  closely  resembles  the  present  case.    There,  upon  s 
hostile  embargo  in  a  foreign  port,  the  owner,  who  had  separately  insured  ship  and 
freight,  abandoned  them  to  the  respective  underwriters,  which  abandonment  was 
accepted  by  them ;  after  which  the  embargo  was  taken  off,  and  the  ship  completed 
her  voyage  and  earned  freight.    It  was  held  that  the  assured  could  not  recover  as 
for  a  totd  loss  of  freight,  the  freight  having  been  in  fact  earned ;  or,  supiposing  it  to 
have  been  in  any  other  sense  lost  to  the  assured  by  the  abandonment  of  the  ship  to 
the  underwriters,  it  was  so  lost^  not  by  any  peril  insured  against,  but  by  the  voluntary 
act  of  the  assured  in  making  such  abandonment.    "  If,"  said  Lord  EUenborough,  "  the 
question  which  arises  upon  this  case,  be  stripped  of  all  extraneous  circumstances  and 
(XHisiderations,  it  appears  to  us  to  resolve  itself  into  this  single  point,  viz.  whether  the 
freight  has  been  in  uiis  case  lost  or  not.    If  the  fact  be  merely  looked  at,  freight,  in 
the  events  which  have  happened,  has  not  been  lost,  but  has  been  fully  and  [804] 
entirely  earned  and  received  by  or  on  the  behalf  of  the  plaintiffs,  t^e  assured :  and,  if 
BO^  no  loss  can  be  properly  demandable  a^nst  the  underwriters  on  frei^t,  who 
merely  insure  against  the  loss  of  that  particular  subject  by  the  assured.    But,  if  it 
has  been,  or  can  be  considered  as  having  been,  in  any  other  manner  or  sense,  lost  to 
the  owners  of  the  ship,  it  has  become  so  lost  to  them,  not  by  means  of  the  perils 
insured  against,  but  by  means  of  an  abandonment  of  the  ship;  which  abandonment 
was  the  act  of  the  assured  themselves,  with  which,  therefore,  and  the  consequences 
thereof,  the  underwriters  on  freight  have  no  concern.    It  appears  to  us  therefore 
qu&eunque  vi&  dat4,  that  is,  whether  there  has  been  no  loss  at  all  of  freight,  or,  being 
Bud),  it  nas  been  a  loss  only  occasioned  by  the  act  of  the  plaintiffs  themselves,  they 
are  not  entitied  to  recover.     If  the  master  bad  sold  the  ship  at  Pemambuoo  in  her 
damaged  state,  it  would  have  been  difficult  to  contend  that  the  plaintiff  was  not 
entitled  to  treat  die  case  as  amounting  to  a  total  Iras.    But  the  vessel  was  not  sold ; 
money  was  obtained  on  a  bottomry  &)nd,  and  she  was  repaired,  and  ultimately  per- 
formed the  voyage  to  England.    It  is  material  to  consider  what  are  the  rights 
acquired  by  the  holder  of  a  bottomry  bond.    He  acquires  no  absolute  property  in  the 
ahip ;  neither  has  he  the  limited  property  transferred  to  a  mortgagee.    This  ship, 
therefore,  notwithstanding  the  bottomry  bond,  has  never  been  out  of  the  possession 
of  the  authorized  agent  of  the  owner.    Here,  if  the  freight  has  been  lost,  it  is  owing 
to  the  owner's  not  choosing  to  recognise  the  bond  executed  by  his  agent,  the  captain, 
at  Penuunbuco ;  for  if  he  had,  he  m^ht  have  prevented  the  interception  of  the  freight 
In  JoAnam  v.  Shippen  (2  Ld.  Bnym.  983),  Lota  Chief  Justice  Holt  puts  it,  that  it  is 
because  no  property  passes  by  it,  that  the  court  will  not  notice  the  [805]  bottomry 
bond.    The  value  of  the  freight  earned  was  22001.,  and  the  ship  sold  for  16751  If 
tiie  plaintiff  had  paid  the  bottomry  bond,  the  whole  amount  would  not  have  fallen 
upon  the  plaintiff:  he  would  have  got  contribution  from  the  owners  of  the  car^. 
[Maule  J.    There  is  no  pretence  for  saying  that  the  money  paid  for  repairs  was  laid 
out  upon  the  cargo.]    If  the  freight  can  be  considered  as  received  by  the  plaintiff,  or 
on  his  behalf,  there  is  an  end  of  the  case  ;  for  all  the  underwriters  undertake  is,  that 
plaintiff  shall  earn  the  freight    This  case  is  identical  with  McCarthy  y.  Abel. 
[Tindal  C.  J.    Is  not  the  difference  between  that  case  and  tbe  present  this :  in 
wCarthy  v.  Abel  there  never  was  any  actual  loss  ;  whereas  here,  it  may  be  contended, 
there  was  ?]    If  the  ship  was  repaired  by  the  owner's  agent  under  circumstances  which 
iasti&ed  him  in  giving  the  bottomry  bond,  it  is  a  fallacy  to  say  this  is  a  total  loss, 
^en  although  the  outlar  was  injudiciously  incurred,  no  case  has  been  cited  to  shew 
thsrf;  the  phimtiff  is  entitled  to  treat  this  as  a  total  los^  and  still  leas  as  against  the 
underwriters  on  freight   In  Ewrth  v.  Simih  (2  M.  &  S.  278),  the  doctzine  laul  down 
in  WGgsihy  r.  AM  was  fully  reoognised.   Here,  it  is  said  that  the  freight  was  not. 
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earned,  because  the  plaintiff  could  not  obtain  it  without  pajong  the  bottcmuy  Ixni 
But  in  Everth  v.  iS'mt^A  there  was  no  beneficial  earning  of  freight ;  for  the  expeoaes  of 
detention  exceeded  the  freight  What  is  the  meaning  of  the  words  "  earning  frei^L' 
It  is  the  right  of  the  owner  to  receive  the  freight.  Here,  the  pUuntaff  mi^t  have  had 
it  on  paying  the  bottomry  bond.  In  Thomdy  v.  Htbson  (2  R  &  Aid.  513),  a  ship 
received  considerable  damage  from  tempestuous  weather ;  and  the  crew,  cxm^t^j 
exhausted,  deserted  the  ship  for  the  mere  preservation  of  Uior  lives.  The  ship  ni 
f^terwards  [806]  taken  possession  of  by  a  fresh  crew,  who  conducted  her  s^ely  into 
port  The  ship  was  sold  under  a  decree  of  the  Admiralty  Court  to  pay  the  sunge; 
and  it  not  appearing  that  the  assured  had  taken  any  means  to  prevent  such  sile,  it 
was  held  that  they  had  no  right  to  abandon,  and  that  there  was  no  more  than  a  pntial 
loss.  If  in  that  oase  the  assured,  not  having  paid  the  salvage,  were  not  entitled  to 
treat  it  as  a  total  loss,  so  here,  the  non-payment  of  the  bond  disentitles  the  pUintifF  to 
treat  this  as  a  total  loss.  It  may  be  amuitted  that>  where  an  owner  is  warranted  in 
treating  a  case  as  a  total  loss,  the  underwriters  must  shew  circumstanoes  to  ooorert 
the  totel,  into  a  partial,  loss ;  Holdsworih  v.  Wise,  M'lver  v.  Henderson  (4  M.  &  S.  576). 
All  the  other  authorities  cited  for  t^e  plaintiff  are  either  cases  of  policies  on  ships,  or, 
if  on  freight,  it  will  be  found  that  the  vessels  never  reached  thdr  deBtinatkio  and 
earned  no  freight 

At  all  events  the  plaintiff,  in  order  to  reoover  even  for  a  partud  Iosb,  must  shsv  a 
loss  by  the  perils  of  the  seas.  Bat  the  facts  stated  in  the  spedal  case  ^ew,  not  tint 
there  nas  heen  a  loss  by  the  perils  of  the  seas,  but  tiiat  the  plaintiff  has  been  prevented 

from  receiving  the  freight  earned,  by  refusing  to  pay  the  sum  secured  by  the  bottcHiiiy 
bond.  No  doubt  an  average  or  partial  loss  may  be  recovered  upon  a  decIantitHi 
alleging  a  total  loss ;  but  an  average  loss  is  not  recoverable  on  these  pleadings.  He 
plaintiff  may  be  entitled  to  call  on  the  underwriters  to  contribute ;  but^  to  meet  tint 
view  of  the  case,  his  declaration  ought  to  have  been  differently  framed. 

Sir  T.  Wilde  Serjt,  in  reply.  The  main  argument  on  the  part  of  the  plaintafF  Ins 
not  been  impeached.  The  ground  of  tJie  decisions  in  McCarthy  v.  Abel,  Everih  v.  Sm^ 
and  M*Iwr  v.  Henderson^  was,  that  there  had  been  no  total  loss,  but  a  mere  retacdatiaii 
of  the  voyage ;  [807]  which  does  not  entitle  the  assured  to  abuidon ;  Andemm  v. 
WaUis  (2  M.  &  S!  240,  3  Gampb.  440).  Assuming  these  deciaioiu  to  be  correct,  tiuj 
do  not  apply  where  the  damage  to  the  ship  is  so  great  that  they  exceed  the  valoe  of 
the  ship.  M'Carthy  v.  Abel  is  also  open  to  a  very  clear  distinction.  There,  ^thoo^ 
the  notice  of  abandonment  was  properly  given,  it  was  a  contingent  notace.  Hetc^  it 
is  not  denied  that  the  loss  amounted  to  a  totfd  loss  if  the  plaintiff  thought  fit  so  to 
treat  it  Suppose  a  ship  captured,  and  the  owner  could  get  it  back  on  paying  thiee 
times  its  value,  could  the  underwriters  say  that  there  was  not  a  total  losst  It  is 
admitted  the  captain  would  have  been  justified  in  selling  the  vessel.  If  so,  can  the 
plaintiff  be  deprived  of  his  rights  arising  under  such  circumstanoes  by  the  unanthorized 
and  repudiated  act  of  the  captain  1  What  would  be  the  authority  of  the  roaster  in 
soch  a  case  f  He  was  not  the  agent  of  the  owner  in  making  the  repairs.  The  whd* 
oase  on  tiie  other  side  rests  on  me  assumption  tJutt  he  was.  If  tiie  certain  is  to  be 
considered  as  binding  the  owner  by  his  acts,  he  might  have  done  so,  if  only  a  few 
planks  had  been  left  together.  No  case  has  been  cited  in  which  it  Iim  been  had  thit 
the  captain's  authority  goes  to  that  extent  When  M^arO^  v.  AM  was  decided,  tin 
courts  had  not  come  to  a  clear  view  of  the  rights  of  assured  and  assurers.  In  Mcnvm 
v.  Parsons  (2  Taunt  407)  it  is  laid  down  that  the  owner  of  the  ship  at  the  time  thst 
the  freight  is  earned,  is  entitled  to  it  [Maule  J.  Suppose  that  there  had  been  do 
insurance  on  the  ship,  but  on  the  freight  alone,  would  the  underwriter  have  bea 
liable  ?]  The  right  of  the  owner  cannot  be  varied  by  a  justifiable  abuidonment  to  the 
undOTwriters.  [Maule  J.  You  say  that  if  there  is  no  policy  on  the  ship  it  makes  no 
difference,  the  vessel  having  been  lost  by  the  perils  of  the  seas.]  The  under{80S}- 
writers  on  the  freight  would  be  in  no  way  prejudiced.  Hddsworth  v.  Witt  woo^fsm 
the  principle.  It  is  submitted  that  the  omer  side  have  failed  to  shew  that  this  m 
not  a  tow  loss,  or  that  subsequent  events  have  made  it  not  a  total  loss. 

With  respect  to  the  objection  as  to  tbe  loss  being  averred  to  be  by  the  perils  d 
the  seas,  the  plaintiff  does  not  complain  of  the  bpttomry  bou3,  but  says  he  has  notUv 
to  do  with  it ;  for  that  his  interest  ceased  when  the  ship  ceased  to  be  navigaUe.  a 
necessary  to  consider  this  point,  it  is  submitted  that  the  averment  is  suffieifflt 
[Maule  J.   The  difficulty  here  is  (assuming  that  there  has  been  a  total  (ff  »pirt>>l 
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\oaB)y  that  the  whole  freight  is  received.]  Although  the  whole  freight  is  received, 
5691.  was  expended  at  Pemambuco.  The  question  is,  whether  this  can  be  con- 
sidered an  average  loss.  The  principle  on  which  the  courts  permit  a  partial  loss  to 
1>e  recovered  under  an  averment  of  a  total  loss,  applies  equally  to  an  insurance  upon 
iraisht. 

Cor.  adv.  vult 

TlNSAL  C.  J.  now  delivered  iha  opinion  of  the  court.  This  was  an  action  of 
covenant  on  a  policy  (d  insurance  efiwoted  with  The  Neptune  Marine  ABSuraooe 
Company,  on  the  ship  "Lord  Cochrane,"  on  a  voyage  at  and  from  Pemambuco  to 
Liverpool,  declared  to  bo  upon  freight,  valued  at  20001. ;  and  the  question  that  has 
been  raised  before  us  on  the  argument  of  this  special  case,  is,  whether,  under  the 
circumstances,  there  was  at  any  time  such  a  total  loss  of  freight  as  to  entitle  the 
assured  to  abandon  to  the  underwriters  on  freight — the  plaintiff  contending  that  there 
was  such  a  constructive  total  loss  of  freight  at  the  same  time  that  there  was  a  con- 
staructive  total  loss  of  ship ;  that  is,  at  the  time  it  was  found  that  the  ship  had  suffered 
so  much  damage  from  the  perils  of  the  sea  that  she  could  not  be  repaired  for  the 
purposes  of  the  voyage,  [8091  except  at  an  expense  considerably  exceeding  the  value 
of  ship  and  freight :  the  derandant,  on  the  other  hand,  contending,  that,  as  the  ship 
ultimately  brought  the  caargo  to  the  port  of  destination,  and  the  Irfflght  was  earned 
and  paid,  t^iere  could  be  no  total  loss  of  freight,  it  being  immaterial,  according  to  the 
defendant's  argument,  whether  such  freight  was  earned  for  the  benefit  of  the  assured 
or  for  that  of  another  person,  or  to  whom  the  freight  was  paid. 

It  is  stated  in  the  case  that  the  damage  to  the  ship  was  occasioned  by  perils  of  the 
sea  ;  that  the  cost  of  the  repairs  amounted  to  71321. ;  and  that  the  same  were  necessary 
to  make  the  ship  navigable  and  in  a  condition  to  proceed  on  her  voyage.  And  we 
consider  it  proved  by  the  evidence  annexed  to  the  special  case  (upon  the  effect  of 
which  we  are  called  on  to  decide),  that  there  was  no  other  means,  after  every  reason 
able  effort  made  for  the  purpose,  of  raising  at  Pemambuco  the  money  necessary  for 
the  repairs,  exe&pt  upon  bottomry,  and  at  the  bottomry  premium  of  20L  per  cent  It 
ia  furwer  stated  in  the  special  case,  that  the  master  executed  a  bottomry  bond,  bv 
w.hidk  the  ship,  freight,  and  car^  were  pledged  for  the  payment  of  the  sum  of  7132L 
3b.  8d.  and  the  bottomry  premium ;  and  that  the  repaua  exceeded  the  value  of  the 
ehip  and  freight,  the  ship  having  been  sold  on  her  return  for  16751.,  and  the  whole  of 
the  freight  earned  falling  considerably  short  of  the  sum  of  20001.  It  is  further  stated, 
that,  immediately  on  receiving  intelligence  of  the  extent  of  damage  done  to  the  ship, 
the  pUuntiff  abandoned,  on  the  same  day,  to  the  respective  underwriter!  on  ship  and 
on  freight,  and  never  i^terwards  interfered  with  either. 

Upon  this  state  of  facts,  we  are  of  opinion  that  there  was  a  total  loss  of  freight  at 
the  time  of  the  damage  sustained  by  the  ship ;  and  that  the  plaintiff,  having  [810] 
abandoned  to  the  underwriter  on  freight,  is  entitled  to  recover  for  such  totfd  loss. 

That  there  was  a  constructive  totaj  loss  on  shij^  seems  not  to  hare  been  made  a 
queaticm.  It  is  unnecessary  to  cite  authoritaes  to  prove,  that,  where  the  dunage  to 
the  ship  is  so  greats  from  the  perils  insured  against^  as  that  the  owner  cannot  put  her 
in  a  stf^  of  repair  necessary  for  the  pursuing  of  the  voyage  insured,  except  at  an 
expense  greater  than  the  value  of  the  ship,  he  is  not  bound  to  incur  that  expense,  but 
is  at  liberty  to  abandon,  and  treat  the  loss  as  a  total  loss.  And  there  seems  to  be  as 
little  doubt  that  the  assured  has  the  right  of  abandoning  the  freight,  where  there  has 
been  a  constructive  total  loss  of  the  ship.  The  assured  has  sustained  a  total  loss  of 
the  freight,  if  he  abandons  the  ship  to  the  underwriters  on  ship,  and  is  justified  in  so 
doing;  for,  after  such  abandonment,  he  has  no  longer  the  means  of  earning  the 
freuht,  or  the  possibility  of  ever  receiving  it  if  earned,  such  frei^t  going  to  the 
underwriters  on  ship.  In  the  present  case,  when  the  ship  was  at  Pemambuco,  the 
car^go  taken  out^  and  the  dun^e  to  the  ship  veiy  far  exceeding  her  value,  and  such 
aa  the  owner  had  no  means  of  ccmipletin^  except  at  a  ruinous  expenae,  if  at  that 
time  he  abandtms  the  ship  to  t^e  underwriters,  as  the  law  allows  him  to  d(^  the 
freight  is  as  much  lost  to  him  as  if  the  ship  had  been  captured  and  placed  altogether 
out  of  his  control 

The  defendant's  counsel  admits,  that,  if  the  master,  instead  of  repairing  the  ship 
at  Pemambuco,  had  sold  her  there,  the  loss  both  of  ship  and  freight  would  have  been 
total ;  but  he  contends,  that,  as  he  did  not  sell,  but  borrowed  money  and  repaired  the 
ship,  which  brought  the  same  cargo  to  England  and  earned  her  freight,  the  not 
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repaying  the  money  borrowed  waa  die  volantary  act  of  tiie  ship-owner,  nd  irUdk 
alone  prevented  him  from  [811]  receiving  the  freight ;  and  that  ha  had  no  lif^  to 
make  the  loss  totid  by  his  own  voluntary  act. 

But,  in  tiie  first  pUce,  the  arrival  of  the  shi^  witii  the  cargo  is  not  d  itself  snffiwot 
to  deprive  the  pluntifT  of  his  right  to  recover,  if  he  gave  notice  of  abaDdonment  at  tfas 
time  when  there  was  a  total  loss.  The  ship  must  not  only  arrive,  but  most  arme  in 
such  circumstances,  as  Mr.  Justice  Bayley  expresses  it  in  Holdstoorih  v.  Wue  (7  &  & 
C.  794,  1  Mann.  &  Ryl.  673),  "that  the  assured. may,  if  they  please,  have  possesaioB, 
and  may  reasonably  be  expected  to  take  it."  In  that  case  the  ship  had  hem  dtmiai 
by  the  crew,  acting  bon&  fide  for  the  preservation  of  their  lives,  and  had  been  taken 

Cession  of  by  the  crew  of  another  vessel,  who  took  her  into  port,  repaired  ho*,  sod 
Lght  her  into  England,  but  subject  to  a  claim  for  repairs  and  ^vage,  equal  to  ot 
excelling  her  value.  The  owner,  having  abandoned  before  he  knew  of  t^e  safety  of 
t^e  ship,  was  held  not  to  be  bound  to  t^e  the  ship,  but  to  be  entiUed  to  reconr  for 
a  total  loss.  In  that  case,  also,  the  captun  had  granted  a  bottomiy  bond,  and  tlie  ddp 
was  t^en  possession  of  on  her  arrivu  in  England  by  t^e  persons  daiming  tiUe  onder 
the  bottomiy  bond.  The  case  therefore  bears  a  very  close  resonblanoe,  no  Ism  in 
principle,  than  in  all  its  circumstances,  to  the  present ;  for  here,  the  owner  in  Englsnd, 
had  abandoned  both  ship  and  freight  immediately  on  hearing  of  the  damage  done  to 
the  vessel,  and  had  never  afterwards  interfered  with  either :  here,  also,  msster 
had  repaired,  giving  a  bottomry  bond  for  the  money  borrowed :  here,  alat^  the  ship 
is  taken  possession  of  by  the  persons  claiming  under  such  bond ;  and  the  dtaigs  fv 
exceeds  the  value  of  the  ship  and  freight. 

We  think  the  case  above  referred  to  does,  in  prindpk^  decide  that  before  as.  Id 
tiie  events  which  took  [8123  pi^>  tliere  never  was  a  moment  of  time  at  which  tbe 
owner  of  the  ship  couud  mive  earned  or  received  the  frie^t,  after  the  ship  sustsioed 
her  injury,  except  at  a  cost  far  exceeding  the  value  of  ship  and  freight.  Aft^  the 
cargo  was  unshipped  at  Pemunbuco,  he  could  not  put  it  oa  board  again  wiAoak 
incurring  the  expense  of  repairs  beyond  the  value  of  the  ship  and  freight :  when  the 
ship  arrived  in  England,  he  could  not  receive  the  freight  without  paying  tke  amooot 
of  the  bottomry  bond.  If  the  master  bad  actually  sold  the  ship  at  the  tune  the  damage 
was  sustained,  and  the  purchaser  had  brought  her  back  and  earned  the  freight,  there 
is  no  doubt  but  that  the  owner  could  have  recovered  for  a  total  loss  after  ahamonmwit; 
and  we  see  no  substantial  difference  between  his  situation  under  those  circunutanMB 
and  the  return  of  the  ship  pledged  by  a  bottomry  bond  beyond  her  v^ne.  There 
seems  no  reason  for  holding  that  the  act  of  the  master  in  repairing  abroad,  whilst  tiie 
owner  was  ignorant  of  what  was  going  on,  should  vary  his  rights ;  the  case  ezpresdy 
stating  "  that  he  never  interfered,  in  uiy  way,  with  fra|^t  or  Bhi{i^  afto-  tlie  ahaodoo- 
ment." 

We  therefore  tiiink  l^ere  should  be  a  verdict  entered  for  tiie  plaintiff  for  2000L 
Postea  to  the  plaintaff  (a). 

[813]   Doe  dem.  Murch  v.  Mabcjhant.   Dec.  6,  1843. 

[S.  C.  7  Scott,  N.  R.  644 ;  13  L.  J.  C.  P.  69 ;  8  Jur.  21.  Principle  applied,  Persse  v.  Mf, 
1847,  9  Ir.  Eq.  R  619.  Referred  to,  FUmawiee  v.  SadUer,  1848,  12  Ir.  Eq.  R  5M; 
Pleailf  v.  ITeri,  1848,  6  C.  R  216.    Applied,  In  n  JFileoA,  [1898]  1  Ch.  99.] 

A.  devises  the  remainder  in  fee  in  all  her  lands  (upon  certain  events,  wfaidi  had  takw 
Tpbce)  to  R,  in  clear  and  unambiguous  terms.  By  a  codicil,  which  A.  directed  to  be 
annexed  to  and  taken  as  part  of  her  will,  after  recitine  that  she  had  beeome  poaesHd 
of  certain  freehold  property  since  the  date  of  her  wil^  she  gave  to  R  an  estate  for  hr 

life  in  her  freehold  property  "  instead  of  the  devise  and  bequest  contained  in  tiie  wiU," 
with  remainder  to  such  child  or  children  as  should  be  living  at  the  tame  of  R's  deeesse^ 
in  fee,  or,  if  none  such,  then  with  remainders  to  the  brothers  and  sisters  <j£  R  (vi'^ 
the  exception  of  one  brother  by  name)  who  should  be  living  at  the  tame  of  her 
decease,  in  fee ;  but  the  codicil  did  not  go  on  to  dispose  of  the  ultimate  fee,  in  cm> 
the  intermediate  remainders  should,  as  they  eventually  did,  fail  to  take  dfoct: 

{a^  The  case  was  afterwards  turned  into  a  special  verdict^  paranaot  to  the  power 
contained  in  the  special  ease. 
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Held,  that  the  limitation  of  the  renuunder  in  fee  to  E  by  the  will,  must  still  be 
oonsidered  as  a  subsisting  limitation,  as  being  a  disposition  thereof  in  the  will 
un^tered  by  any  substitution  in  the  codicil 

Ejectment,  to  recover  the  possession  of  an  undivided  fourth  part  of  certain  lands 
Inng  in  the  parish  of  Exton,  in  the  county  of  Somerset,  of  which  lands  Elizabeth 
PoUard,  widow,  died  seised  in  fee,  having  acquired  the  same  after  the  making  of  the 
will,  but  b^ore  the  making  of  the  codicil,  hereinafter  mentioned. 

By  consent,  the  following  case  was  stated  for  the  opinion  of  the  court : — 
In  t^e  last  will  and  testament  of  the  said  Elizabeth  Pollud,  bearing  date  the 
6th  May,  17S6,  and  duly  executed  and  attested  to  pass  real  estate,  is  contained  as 
fbQowB : — "  All  and  singular  my  freehold  messuages,  lands,  tenements,  and  heredita* 
ueotB,  situate,  lyings  and  being  witiun  tke  oounty  of  Somerset^  or  elsewhere  within 
the  k^gdom  of  Great  Britain,  whether  iihe  same  be  in  possesion,  reveruon,  remainder, 
or  expectaooy,  or  o^erwise  howsoever,  partaking  or  pertaining  of  or  to  the  nature  of 
freehold  or  real  estate,  I  give  and  devise  unto  my  worthy  friend  Sir  John  Durbin,  of 
the  city  of  Bristol,  knight,  and  Charles  Hobbs,  of  Cossington,  in  the  said  county,  clerk, 
and  their  heirs,  to,  for,  and  upon,  the  uses,  trusts,  intents,  and  purposes,  and  subject 
to  the  [8143  proviso,  conditions,  and  contingent  limitations,  hereinafter  mentioned, 
expressed,  and  declared  of,  and  concerning  the  same,  that  is  to  say,  to  the  sole  and 
separate  use  of  my  daughter,  Frances  Evered,  the  wife  of  Robert  Kvered,  Esq.,  and 
wt  assigns,  exclusive  of  and  apart  from  her  husband  the  said  Robert  Evered,  and  not 
subject  to  his  debts  or  engagements,  for  and  during  the  term  of  her  natural  life, 
without  impeachment  of  or  for  any  muiner  of  waste,  provided  the  said  Frances  Evered 
shall  so  long  remain  «id  continue  under  her  present  coverture  of  marriage  with  tiie 
said  Robert  Evered,  and  yet  nevertheless  live  in  a  state  of  separation  from  him,  as 
she  has  for  some  years  done  under  mutual  deeds  of  separation ;  but,  in  case  the  said 
Frances  Evered  shall  happen  to  be  divorced  of  her  present  marriage  de  facto  by  act 
of  parliament,  so  as  to  be  at  liberty  to  marry  again,  or  shall  survive  and  outlive  tfao 
said  Robert  Evered,  then  immediately  upon  either  of  such  events,  the  said  divorce  or 
survivorship,  which  of  them  shall  first  happen,  to  the  use  of  the  said  Frances,  her  heirs 
and  assigns,  for  ever :  but,  in  case  the  said  Frances  shall  cohabit  Sigain  with  the  said 
Robert  Evered,  or  shall  happen  to  die  in  hia  lifetime,  whether  with  or  without  issuo 
of  her  present  marriage,  then,  immediately  upon  either  of  such  events,  that  is  to  say, 
cohabitation  again  with  her  present  husband,  or  death  in  his  lifetime,  which  of  them 
shall  first  happen :  To  the  use  of  my  granddaughter  Betty  Jones,  daughter  of  Thomas 
Jones,  late  of  Chiltou-upon-Polden,  in  the  said  county,  gentleman,  her  heirs  and  assi^^ 
for  ever;  it  being  my  mind  and  will,  and  I  do  hereby  declare  such  to  be  my  intention, 
that  the  said  RoMrt  Evered,  or  any  issue  of  his,  shall  not  inherit,  have,  receive,  or  take, 
or  be  entitled  to  inherit,  have,  receive,  or  take,  any  estate,  right,  title,  interest,  claim, 
benefit,  or  advantage  whatsoever  under  this  my  will :  and  whereas  my  jointured  estates, 
lands,  and  hereditaments  [816]  in  the  parish  of  Huntspill,  in  the  said  county,  now  in  the 
possession  of  Daniel  Way,  were  left  by  my  first  husband  John  Jennings,  clerk,  deceased, 
greatly  incumbered  with  a  large  mortgage-debt  and  interest,  which  I  have  long  since 
wholly  paid  off  and  dischar^d  with  my  own  proper  moneys,  and  the  said  mortgage 
and  mortgaged  premises  ought  therefore  to  have  been  assigned  and  conveyed  to  me, 
but  which  has  not  yet  been  done ;  and  to  prevent  any  doubts  arising  what  was  my 
mind  in  regard  to  tJie  said  jointured  land  so  by  me  redeemed  from,  and  discharged 
of,  its  incnmbruicea  as  afor^ud,  I  do  hereby  declaro  my  mind  and  will  to  be,  that 
the  same  lands  aiul  every  part  thereof,  and  all  my  legal  and  equitable  estate,  right, 
title,  and  interest  whatsoever  of,  in,  and  to  the  same,  shall  yasa,  and  ia  meant  and 
intended  to  be  included  in  and  to  pass,  by  tJie  general  devise  of  my  lands  above 
mentioned." 

The  said  testatrix  then  proceeded  to  bequeath  her  leasehold  messu^ea,  lands, 
tenements,  and  hereditaments  to  the  said  Sir  John  Durbin  and  Charles  Hobbs,  their 
executors  and  administrators,  for  all  her  terms  and  interest  therein,  in  trust  for  the 
sole  and  separate  benefit  of  the  said  Frances  Evered,  apart  from  her  husband,  during 
80  many  years  of  the  said  terms  as  should  expire  in  tiie  lifetime  of  the  said  Frances ; 
but  under  a  similar  proviso  to  that  thereinbefore  contained  as  to  the  said  devise  of 
her  freehold  estates :  and,  in  case  the  said  Frances  should  happen  to  be  divorced  or 
survive  or  outlive  the  said  Robert  Evered,  then  to  the  sole  use  of  the  said  Frances ; 
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but,  in  the  event  of  the  said  Frances  cohaUting  again  with  her  said  husband,  or  dyii^ 
in  his  lifetime,  then  to  the  sole  use  and  benefit  of  the  said  Betty  Jones,  her  executory 
administrators,  and  assigns. 

The  will  then  rantuned  a  residuary  bequest  of  all  the  personal  estate  of  fte 
testatrix  to  the  like  effect,  and  in  similar  terms. 

[816]  In  a  codicil  to  the  said  will,  duly  executed  and  attested  to  pass  real  estate, 
is  contained  as  follows : — "  A  codicil  to  be  annexed  to,  and  taken  as  part  of,  the  last 
will  and  testament  of  me  Elizabeth  Pollard,  now  of  Chilton-aupra-Pfrfden,  in  the 
county  of  Somerset,  widow  :  Whereas,  in  and  by  my  last  will  and  testament,  bearing 
date  the  6th  day  of  May,  1786,  and  duly  executed  in  the  presence  of  and  attested  br 
Abraham  Stevens,  Elizabeth  Stevens,  and  Ann  Buller,  I  disposed  of  my  freehold,  lease- 
hold and  personal  property  and  effects,  for  the  benefit  of  my  daughter  Frances  Evered 
(the  then  wife  of  SoMrt  Evered,  of  BiideBwater,  in  the  said  county,  £sq-)  and  of  xa^ 

C daughter  Betty  Jones  (daughter  of  Thomas  Jones,  late  of  Montague  Street,  is 
x)l,  deceased,  then  and  now  living  with  me),  in  mumer  thwein  mentioned ;  and 
since  the  making  of  my  said  will  the  said  Frances  Evered  hath  departed  this  life,  and 
I  am  become  seised  and  possessed  of  some  other  freehold  lands  lying  in  the  parish  ol 
Exton,  in  the  said  county  of  Somerset,  and  entitled  to  considerable  personal  estate 
under  the  will  of  the  said  Frances  Evered,  which  were  not  comprehended  in  my  said 
will,  but  which  also,  together  with  my  other  estates  and  property,  I  now  intend  to 
dispose  of  for  the  benefit  of  my  said  grandaughter  Betty  Jones,  save  only  the  beqnestB 
hereafter  made,  for  her  life,  with  such  limitation,  and  in  such  manner,  as  hereafter 
expressed,  instead  of  the  devise  and  bequest  contained  in  ray  said  ivill,  with  a  view 
the  better  to  secure  the  same  to  her  against  the  vicissitudes  of  human  life." 

The  testatrix,  after  bequeathing  by  the  said  codicil,  a  moiety  of  a  leasehold  estate 
to  her  daughter  Jane  Gibbs  Jones,  and  some  pecuniary  legacies,  proceeds  as  follows: 
— "And  lastly,  all  and  singular  my  freehold,  leasehold,  and  copyhold  messuages, 
tenements,  lands,  hereditaments,  and  promises  (except  my  said  moiety  oi  tJie  said 
thirty  acres),  and  also  all  the  residue  and  re-[817]-mainder  of  my  goods,  chattels,  and 
personal  estate,  of  what  nature  or  kind  soever,  or  wheresoever  situate  or  being,  with 
all  their  rights,  members,  and  appurtenances,  subject,  in  the  first  place,  to  iJie  paymoit 
of  all  my  just  debts,  funeral  expenses  and  legacies  hereby  given,  I  give,  devise,  and 
bequeath  unto  my  good  friends,  Sir  John  Burbin,  Charles  Hobbs,  clerk,  tJie  said 
James  Parsons,  and  to  the  survivors  and  survivor  of  them,  their  and  his  hein^ 
executors,  &c.  to,  for,  and  upon  the  uses,  trusts,  intents,  and  purposes  hereafter 
expressed ;  that  is  to  say,  upon  tmst  and  for  the  benefit  of  my  said  grandao^tcr 
Betty  Jones,  and  her  assigns,  for  and  during  the  term  of  her  natural  li^ ;  and,  fnn 
and  after  her  decease,  upon  trust  for  all  and  every  the  child  and  children  of  die  aid 
Betty  Jones,  lawfully  to  be  begotten,  which  shall  be  living  at  Hie  time  of  'h.ee  decease, 
their  heirs,  executors,  &c.,  as  tenants  in  common ;  and,  in  case  there  shall  be  nosnch 
children  or  child  living  at  the  time  of  her  decease,  then,  upon  trust  for  all  and  eteiT 
the  brothers  and  sisters  of  the  whole  blood,  of  her  my  said  grandaught«r  Betty  Jones 
(except  the  said  Robert  Hole  Jones,  who  is  already  provided  for),  who  shall  be  hvinx 
at  the  time  of  her  decease,  their  heirs,  executors,  &c.,  as  tenants  in  common;  and  I 
do  hereby  appoint  the  said  Sir  John  Durbin,  Charles  Hobbs,  and  Junes  Farstm^ 
executors  in  trust  of  this  my  last  will  and  testament,  hereby  giving  them  full  power 
and  authority  to  reimburse  themselves,  all  expenses  tiiey  shall  be  at,  in  the  executioo 
of  my  said  will  and  codicil,  and  in  seeing  the  same  dul^  performed.  In  witoes 
whereof,  I,  the  said  Elizabeth  Pollard,  have,  to  this  codicil,  to  be  annexed  to^  and 
which  I  declare  shall  be  taken  aa  part  of,  my  said  will,  set  my  hand  and  seal,  thii 
8th  of  February,  1799."  To  this  <»>dicil  there  was  an  attestation,  in  the  words 
following : — "  Signed,  sealed,  published,  and  declared  by  the  said  Elizabeth  ^U] 
Pollard,  the  testatrix,  as,  and  to  be,  a  codicil  to  be  annexed  to  and  taken  as  part  oi 
her  last  will  and  testament,  in  the  presence  of  us,  who  in  her  presence,  and  at  b» 
request,  and  in  the  presence  of  each  other,  have  subscribed  our  names  as  witnesses 
thereto."   This  attestation  was  signed  by  three  witnesses. 

The  said  Robert  and  Frances  Evered,  in  the  will  mentioned,  lived  but  a  short 
time  together  after  their  marriage,  when,  in  consequence  of  differences  between  them, 
they  separated  by  mutual  consent,  and  remained  so  sepfuated  until  and  at  the  time  of 
the  death  of  the  said  Frances.  During  their  union,  however,  the  said  Frances  had 
given  birth  to  a  child,  the  ofiispring  of  t^e  said  marriage,  whwh  was  bom  idive^  hat 
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whidi  died  immediately  after  its  birth ;  and  by  tiiis  means  the  said  Bobert  Evered 
became,  at  the  death  of  the  said  Frances  his  wife,  tenant  by  the  curtesy  of  England 
of  considerable  freehold  estates,  of  which  the  said  Frances  was  seised,  during  the 
coverture,  as  tenant  in  tail,  with  remainder  in  t^l  to  Jane  Gibbe  Jones,  sister  of  the 
said  Frances  Evered,  and  mother  of  the  said  Betty  Jones :  and  the  sud  Sobert 
£vered,  at  the  time  of  the  making  of  the  said  codicil  to  tbe  said  will,  was  in  posses- 
uon  of  the  sud  last-mentioned  estates  as  such  tenant  by  the  curtesy. 

At  the  time  of  the  making  of  the  said  oodidl,  it  was  known  to  the  testatrix  that 
tiie  said  Robert  Evered  was  then  in  possesaion  of  the  said  laat-menticMaed  estates  as 
tenant  by  the  curtesy,  and  that  the  said  Jane  Gibbs  Jones  was  entitled  thereto  as 
teiumt  in  tail  in  remainder. 

The  testatrix  Elizabeth  Pollard  died  in  1799 ;  Betty  Jones  married  Samud  R«wer, 
and  died,  witiioat  issue,  in  1840,  having  survived  her  husband  and  all  her  brothers 
and  siatera. 

Albert  Murch,  the  lessor  of  the  plaintiff,  is  the  great  jpwidson  and  one  tJie 
co-heirs  at  law  of  tbe  testatrix  Elizabeth  Pollsjxl. 

[8193  question  for  the  opinion  of  tbe  court  is — Whether,  under  the  above 
wiU  and  codicil,  Betty  Jones  took  an  estate  in  fee-simple  or  an  estate  for  life  only,  in 
the  lands  in  the  parish  of  Exton :  it  being  agreed,  that,  if  the  said  Betty  Jones  took 
an  estate  for  life  only,  then  Albert  Murch,  tne  lessor  of  the  plaintiff,  as  one  of  the 
co-heirs  at  law  of  the  said  Elizabeth  Pollard,  is  entitled  to  recover  in  this  action  tbe 
poeaession  of  an  undivided  fourth  part  of  the  said  lands;  and  that  judgment  shall  be 
entered  up  for  t^e  plaintiff,  by  ccmfession,  for  one  undivided  fourl»a  part  oi  the 
tenements  mentaonea  in  tiie  dedarataon  in  1^  action ;  but  that  if  the  court  shall 
decide  that  the  said  Betty  Jones  took  an  estate  in  fee^mple,  then  judgment  nolle 
prosequi  shall  be  entered. 

The  case  was  argued  in  Michaelmas  term  last 

Manning  Serjt.  (with  whom  was  Tamlyn),  for  the  plaintiff.  Under  the  codicil  in 
question  Betty  Jones  took  an  estate  for  life  only  in  the  lands  in  Exton.  Great 
hostility  seems  to  have  existed  between  tbe  testatrix  and  her  son-in-law  Evered.  By 
her  wul  she  had  given  Betty  Jones  an  estate  in  fee-simple  in  these  lands;  but, 
jHobably  discovering  that  under  such  a  devise  Betty  Jones  s  husband  might  become 
tenant  by  the  curtray,  she,  by  the  codicil,  clearly  indicates  her  intention  of  cutting  it 
dovn  to  a  life  estate.  The  testimonium  clause  at  the  end  of  the  codicil  forms  no  part 
of  t^t  codic^  The  words  "as,  and  to  be,  a  codicil  to  be  annexed  to  and  taken  as 
part  <A  her  last  will  and  testament "  are  mere  words  of  course,  and  can  have  no  effect 
in  controlling  the  express  words  of  the  codicil,  by  which  the  devise  to  Betty  Jones  is 
restricted  to  the  term  of  her  natural  life.  It  cannot  be  successfully  contended  that 
the  terms  of  the  will  apply  to,  and  pass,  the  subsequently  acquired  property  devised 
by  the  codicil;  for  that  would  [820]  be  totally  to  disregard  tbe  express  language 
employed  in  the  latter  of  these  documents  (vide  ante,  468). 

Channell  Serjt.  for  the  defendant.  In  the  events  which  happened  Betty  Jones 
took  an  estate  in  fee  in  the  lands  in  question.  Looking  at  the  words  used  it  is 
dear,  according  to  the  authorities,  that  the  will  and  codicil  must  be  read  together, 
and  that  tiie  oodioil  amounts  to  a  republication  of  t^e  will,  so  as  to  make  the  devise 
ther^  operate  on  afteraoquired  property.  It  is  not  necessary,  to  give  effect  to  t^e 
0(m8truction  for  which  the  defendant  omtenda^  to  di^laoe  any  of  the  limitations  in 
the  codicU,  inasmuch  as  it  does  not  dispose  of  the  ultimate  fee.  So  much  only  of  the 
original  devise  is  displaced  as  is  requisite  to  let  in  t^e  limitations  in  the  codicil ; 
which,  so  far  as  they  go,  are  a  partial  revocation  of  the  will.  Jh^ld  v.  Dvffield 
(3  BUgh,  N.  S.  260.  And  see  Duffield  v.  Elwes,  3  R  &  C.  705,  5  D.  &  K.  764),  is  a 
leading  authority  upon  the  point  of  a  codicil  making  a  will  apply  to  sub8e<|uently 
acquired  property.  But  no  clause  resembling  that  upon  which  the  decision  m  that 
case  proceeded,  is  to  be  found  in  this  codicil ;  which  therefore  has  the  usual  effect ; 
and  t^ese  copyholds  pass.  In  Goodlitle  v.  Meredith  (2  M.  &  Sel.  5),  it  is  said  by 
Le  Blanc  J.,  "I  take  it  to  be  a  settled  rule,  since  Ackerley  v.  Vernon**  (1  Comyns^ 
Reports,  381,  3  Brown,  P.  C.  Ist  ed.  107,  2nd  ed.  86),  "and  the  other  cases,  that  it  is 
not  necessary  that  there  should  be  an  actual  republication  of  tbe  will,  by  its  being 
before  the  testator  at  the  time,  and  by  his  dedanne  that  he  means  to  republish  it ; 
bat  that,  if  the  codi(^  be  properly  executed,  it  shall  be  taken  to  operate  as  a  republica- 
tion of  the  will,  so  as  to  make  the  will  speak  as  of  the  latter  date.   Now,  this  codicil 
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is  stated  to  be  '  a.  codicil  to  be  taken  as  part  of  the  will,'  and  there  is  no  questum  made 
as  to  what  will  the  testator  [821]  referred  to,  for  he  does  Dot  uipear  to  have  made 
any  other  will ;  and  he  concludes  the  codicil  thus :  *  In  witness  whereof  I  have  to  ^ 
my  codicil,  which  I  desire  may  be  taksa  as  pari  of  my  will,  set  my  hand,'  &a.  By 
this  codicil  he  makes  a  different  dispositioa  of  part  of  his  property ;  die  cocUdl,  there- 
fore, brings  down  the  will  to  its  own  date,  making  the  will  to  speak  as  of  that  date, 
and  to  pass  lands  which  the  testator  had  not  at  the  date  of  the  will,  and  which,  but 
for  the  operation  of  the  codicil,  it  would  not  have  passed."  Ccppm  v.  Fen^mgk 
(2  Bro.  C.  C.  291),  Hulme  v,  Heygate  (1  Mer.  285),  Bowleg  v.  EyUm  (2  Mer.  128)^  and 
Williams  v.  GoodtUle  (10  B.  &  C.  895),  are  to  the  same  effect.  According  to  tbeae 
cases  ^e  codicil  was  a  republication  of  the  will,  and  the  lands  at  £zton  pass  imder  Uie 
devise  therein  contained,  in  the  same  manner  as  the  property  of  which  t^e  testabiz 
was  seised  at  the  time  of  making  her  will,  unless  the  codicil  discloses  a  clear  intention 
on  the  testatrix's  part,  to  revoke  the  devise  in  the  will.  The  questaon  therefore  ia, 
whether  the  limitations  in  this  codidt  necessarily  amount  to  a  total  revocation  of  the 
devise  in  the  will,  or  to  a  partial  revocation  only,  leaving  the  devise,  in  oth«-  rupecti, 
in  full  force.  The  argument  is  Uie  same,  whether  the  will  and  codicil  are  oonsMered 
as  one  instrument,  or  as  separate  and  distinct  instruments.  There  can  be  no  doubts 
that,  under  the  will,  the  testatrix  intended  Betty  Jones  to  take  all  the  real  estate,  by 
way  of  executory  devise,  and  all  the  personal  estate,  absolutely.  Supp(»ing  Franeea 
Evered  was  not  divorced,  or  did  not  survive  her  husband,  so  that  the  limitation  in  fee 
to  her  could  not  take  effect,  the  sole  object  of  the  testatrix's  bounty  was  Betty  Jones; 
and  as  no  altered  disposition  appears  in  the  codicil,  the  fair  inference  is  that  the 
testatrix  continued  to  regard  her  with  favour.  It  is  sug^ted  that  the  testatrix  gave 
a  [^2}  life  estate  only  to  Betty  Jones,  in  order  to  prevent  a  tenancy  by  tiie  curtesy. 
Assuming  such  an  intention  to  have  existed,  that  will  not  detei-mine  tius  case ;  f«  it 
is  consistent  with  that  intention  tihat  the  ultimate  fee  would  pass  to  Betty  Jooea 
Where  there  are  several  devises  in  the  same  will,  tiie  latter  of  which  are  not  wholly 
reconcilable  with  the  former  ones,  the  court  will  not  hoh}  them  to  operate  as  a  revoca- 
tion beyond  the  extent  that  is  necessary  to  give  them  full  effect  Also,  if  there  be 
one  devise  in  a  will,  and  another  apparently  inconsistent  devise  in  the  codicil,  tlie 
court  will,  if  possible,  give  effect  to  both.  Weld  v.  Acton  (2  Eq.  Ca.  Ab.  777,  pi  26), 
Doe  dem.  Hearle  v.  Hu&s  (8  Bingh.  475,  1  Moo.  &  Scott,  759),  Hicks  v.  Doe{\  Y.  &  J. 
470),  Cooksm  v.  Hancock  (1  Keene,  817,  2  Mylne  &  C.  606),  FhUms  v.  AUen  (7  Sim. 
446),  Brine  v.  Ferrier  (7  Sim.  549),  Doe  dem.  JnUot  v.  Davies  (Law  Joum.  N.  S.  v<A  viii 
p.  75,  Exch.).  Here,  full  effect  may  be  given  to  the  codicil,  without  taking  away  the 
estate  in  fee  given  to  Betty  Jones  by  the  will.  The  rule  by  which  the  first  of  seTeral 
contradictory  claiises  is  sacrificed,  is  never  applied  but  on  tiie  failure  of  every  attempt 
to  give  to  tile  whole  will  such  a  oonstruotdon  as  will  render  every  part  of  it  effectiva 
To  attain  this  object  t^e  order  of  the  limitations  is  disregarded,  if  it  be  po^'>K  V 
transposing  tbem,  to  make  a  consistent  disposition  from  the  entire  will.  Thus,  "if  a 
man  devise  lands  to  J.  S.  in  fee,  and  after,  by  the  same  will,  devise  the  same  land)  to 
R  for  life,  both  -parta  of  the  will  shall  stand ;  and,  in  the  conatmction  of  law,  the 
devise  to  B.  shall  be  first ;  the  will  being  read  as  if  the  lands  had  been  devised  to  E 
for  life,  with  remunder  to  A.  in  fee — per  Anderson  C.  J.  (Cro.  Eliz.  9),  Cuthberi  v. 
Lempriere  (3  M.  &  Sel.  158),  shews,  tba^  where  a  testator,  after  devising  the  whole  of 
his  [823]  estate  to  A.  devises  Blackacre  to  B.,  the  latter  devise  will  be  read  as  an 
exception  out  of  the  first.  That  case  shews  the  anxiety  of  the  courts  to  recopcQe 
apparently  inconsistent  devises.  The  plaintiff  relies  on  the  words  of  the  codidl  u 
disclosing  an  apparent  intention  of  the  testatrix  to  substatute  the  devise  in  the  codicil 
for  that  in  the  will ;  but  the  questioii  is  whetber  she  intended  to  substitute  it  for  tin 
whole  of  the  former  devise  or  merely  to  the  extent  sufficient  to  give  effect  to  tlw 
object  she  had  in  view.  The  effect  of  the  codicil  is  to  exclude  Betty  Jones  from  takiog 
the  fee,  only  in  the  event  of  her  leaving  children  or  brothers  or  sisters  of  the  whw 
blood.  To  hold  it  to  operate  as  a  total  revocation  of  the  will,  would  be  to  strain  ita 
words  beyond  their  fair  and  legal  import.  In  order  to  operate  a  revocation  of  the 
will,  the  codicil  must  exhibit  a  clear  intention  to  that  effect.  Doe  denk  Neark  v.  Sid* 
(8  Bingh.  495,  1  M.  &  Scott,  759,  1  Y.  &  J.  470),  Newman  v.  Lade  (1  Younge  &  Coll 
N.  C.  680).  It  is  quite  clear  that  the  testatrix  intended  the  will  to  have  some  eftc^ 
fuid  that  she  did  not  mean  it  to  be  revoked  by  the  codicil,  which  is  to  be  taken  tf 
part  thereof.   [Tindal  C.  J.   By  the  codicil,  the  testatrix  made  uo  disposiiioii  fA  the 
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ultimate  fee.]  There  is  strong  evidence  that  she  did  not  intend  to  die  intestate  as  to 
any  part  of  her  property.  Strathmare  v.  B&ms  (7  T.  R.  482),  Monypetmy  v.  Bristoa 
(2  Russ.  &  M.  117),  and  Hv^hes  v.  Turner  (3  Myl.  &  K.  666),  may  be  relied  on  for  the 
plaintiff  as  interfering  with  t^e  principle  now  contended  for ;  but  those  cases,  decided 
upon  the  peculiar  language  used,  are  exceptions  to  the  general  rule. 

Manning  Serjt.,  in  reply.  It  may  be  admitted  that  the  general  rule  is,  that  effect 
sfaiUl,  if  possible,  be  given  [&24]  to  the  whole  will  and  codicil,  and  that  tiie  latter  shall 
not  be  held  to  be  a  revocation  of  the  former,  unless  the  intention  of  the  testator  be 
dearly  ezinessed.  Here,  the  language  of  the  codicil  is  much  stronger  than  that  used 
in  Sirathmore  v.  Bowes  and  the  other  cases  referred  to,  where  a  codicil  was  held  to 
revoke  the  previous  devise.  It  commences  with  a  recital  of  the  testatrix's  intention 
to  dispose  of  idl  her  property  "for  the  benefit  of  her  grandaughter  Betty  Jones,  for 
her  life,  with  such  limitation  and  in  such  manner  as  thereafter  expressed,  instead  of 
the  devise  and  bequest  contained  in  her  will,  with  a  view  the  better  to  secure  the 
same  to  her  against  the  vicissitudes  of  human  life."  The  devise  in  the  will  is,  to  Sir 
John  Durbin  and  Charles  Hobbs,  and  their  heirs,  in  trust  for  Betty  Jones  in  fee ;  that 
substituted  by  the  codicil  is,  to  Sir  John  Durbin,  Charles  Hobbs,  and  James  Parsons, 
in  trust  for  Betty  Jones  for  life.  The  devise  in  the  will  to  two  trustees  is  not  con- 
sistent witti  the  devise  in  the  cixlicil  to  only  two  of  such  trustees  and  a  third  partv. 
If  the  uonstruction  contended  for  on  the  part  of  the  defendant  be  correct,  it  would 
let  in  Robert  Hole  Jones,  who  is  expressly  excluded ;  and  the  unquestionable  intention 
of  the  testatrix  to  prevent  the  husband  of  Betty  Jones  from  taking  as  tenant  by  the 
curtesy,  would  also  be  destroyed.  If  Betty  Jones  were  held  to  take  a  life  estate,  and 
also  the  ultimate  limitation  in  fee,  she  would  have  it  in  her  power,  by  a  simple  con- 
veyance, to  destroy  the  contingent  limitations  and  prevent  them  from  taking  effect. 
It  is  conceived  that  the  case  falls  clearly  within  the  exception  to  the  general  rule  ;  and 
it  is  no  answer  to  say  that  the  result  of  this  construction  will  be  that  the  testatrix  will 
have  died  intestate  as  to  the  ultimate  fee ;  for  the  descent  to  the  heir  is  not  to  be 
intercepted  except  by  a  conveyance  from  the  ancestor,  or  by  a  distinct  and  unequivocal 
devise  by  him. 

Cur.  adv.  vult 

[8251  TiNDAL  C.  J.  now  delivered  the  judgment  of  the  court  We  are  of  opinion, 
that»  under  the  will  and  codicil  stated  in  this  special  case,  Betty  Jones  took  an  estate 
in  fee  in  ihe  lands  situate  in  the  parish  of  Exton. 

The  codicil  was  duly  executed  by  the  testatrix  so  as  to  pass  real  property,  and  was 
directed  by  her  (a)  to  be  "annexed  to,  and  taken  as  part  of,  her  last  will  and  tester 
ment"  The  execution  of  this  codicil,  therefore,  operates  as  a  republication  of  the  will, 
and  makes  the  will  speak  as  from  the  time  of  the  codicil,  unless  a  contrary  intention 
can  be  drawn  from  the  codicil  itself:  see  Goodtiik  dem.  I'Food/ume  v.  MeredUk  (2  M.  & 
Sel.  5).  And,  as  the  codicil  was  executed  after  the  purchase  of  the  Unds  in  Exton,  the 
Uuids  in  Exton  will  pass  both  by  the  will  and  the  codicil. 

By  the  will  the  testatrix  gives  the  ultimate  remainder  in  all  her  lands  in  Great 
Britain,  upon  certain  events  which  have  taken  place,  to  her  grandaughter,  Betty  Jones, 
in  fee ;  and  she  makes  this  devise  in  terms  which  shew  the  most  clear  and  unambiguous 
intention  to  that  efTeot;  and  the  question  therefore  is,  whether,  taking  the  two  instru- 
ments, the  will  and  the  codicil,  together,  the  testatrix  has  either  shewn  an  intention 
to  revoke,  or,  by  any  inoonsiBtent  devise  in  the  codicil,  has  revoked,  the  devise  of  t^is 
ultimate  remainder  in  fee.  Now,  it  is  certain  that  the  codicil  itself  is  not,  nor  was  it 
intended  to  be,  in  itself  a  revocation  of  the  will,  of  which,  on  the  contrary,  it  is 
expressly  directed  to  form  a  part :  it  can  only,  therefore,  be  a  revocation  so  far  as 
there  is  any  particular  disposition  therein  which  is  inconsistent  with  any  previous 
devise  in  the  will,  and  to  no  further  extent. 

The  first  observation  that  arises,  is,  that  the  codicil  contams  no  disposition  of  the 
ultimate  remainder  in  fee  in  the  Kxton  estate.  The  codicil  gives  an  estate  therein  to 
Betty  Jones  for  life,  with  remainder  to  such  child  or  [8!%]  children  as  shall  be  living 
at  the  time  of  her  decease,  in  fee,  or,  if  none  such,  then  with  remainder  to  the  brothers 
and  sisters  of  the  whole  blood  of  Betty  Jones  (with  the  exception  of  one  of  the 
brothers  by  name)  who  shall  be  living  at  the  tame  of  her  decease,  in  fee.  But  the 
codicil  does  not  go  on  to  dispose  of  the  ultimate  fee,  in  case  the  intermediBte 

(a)  Vide  ante,  817,  819. 
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remamdera  should,  as  the  fact  has  proved,  never  take  ^ect.  Buf^  as  this  idtiniate 
fee  is  ^ven  by  the  will  to  Betty  Jones,  it  appears  to  us  that  such  dispoatim  of 
the  fee  m  the  will,  being  unaltered  by  the  codicil,  must  stUl  be  oonsiderea  as  takii^ 
effect 

The  ar^ment  on  the  part  of  the  plaintiff  has  been,  that,  iDaamuch  as  tbe  devise 
in  the  codicil  is  expressly  given  to  Betty  Jones  "  instead  of "  the  devise  and  bequest 
contained  in  the  will,  it  must  be  considered  as  an  express  revocation  of  Uie  formw 
devise,  and  the  substitution  of  that  contained  in  the  codiciL  But  we  think  tbe 
force  of  that  word  will  be  satisfied  without  giving  it  so  large  an  operation ;  and 
that  it  may  well  be  interpreted  to  mean  "  instead  of  so  mumi  only  of "  the  devise 
in  the  will  as  is  incompatible  with  the  dispositiou  contained  in  the  onlicil  And  this 
i^^)ears  to  us  the  sounder  construction,  as  it  la  the  manifest  int«ntion  of  the 
tMtatrix,  bot^  in  the  will  and  codicil,  to  make  Betty  Jones  the  principal  object  trf 
her  bounty. 

In  the  course  of  the  argument  some  reliance  was  placed  by  the  plaintiff  on  tbe 
circumstance  that  the  estate  was  devised  in  the  codicil,  not  to  the  same  trustees  as 
those  in  the  will,  but  to  them  and  a  third  trustee  :  but  it  is  sufficient  to  refer  to  the 
case  of  WilUtt  v.  Smdfard  (1  Yes.  sen.  178),  where  Lord  Hardwicke  on  a  amilar 
occasion  held  that  the  addition  of  new  lansteee  in  a  codicil  made  no  diflEerenoe  in  the 
interpretation  of  the  will  and  codicil. 

For  the  reasons  above  given,  we  think,  that  on  the  proper  construction  of  the  will 
and  codicil,  Betty  Jones  [827]  took  an  estate  in  fee ;  and  we  direct  a  judgment  (rf  DoUe 
prosequi  to  be  entered. 

Judgment  of  nolle  prosequi  (a). 


JoREPH  Jarhain  thk  Eldkb  V.  HooPXK,  PiLCHBR,  AND  Hbenan.   Dea  6,  1813. 

[S.  G.  7  Scott,  N.  R.  663 ;  1  D.  &  L.  769 ;  13  L.  J.  C.  P.  63 ;  8  Jur.  127.  Befened 
to,  Siraltm  v.  Lnv^  1864,  14  Ir.  C.  L.  R.  438.  Distinguished,  SmUk  v.  J&sl, 
1882,  9  Q.  E  D.  340.  Sefeired  to,  Thomas  v.  Hoidattds,  1886,  3  T.  L.  R  149. 
Considered,  Morris  v.  Salberg,  1869,  22  Q.  B.  D.  614.  Adopted,  Lee  v.  JM% 
1891,  7  T.  U  R.  303.] 

In  trespass  quare  domum  fregit  against  the  sheriff  and  A.,  the  sheriff  justified  under 

a  fi.  fa.  issued  against  tbe  goods  of  the  plaintiff  by  A. ;  to  this  plea  the  phuntiff 
replied,  that  the  fi.  fa.  did  not  issue  against  the  goods  of  the  plaintiff. — It  ajqieand 
that  A.  had  obtained  judgment  gainst  Joseph  Jannain,  who  was  the  son  the 
plaintiff,  and  thereupon  issued  a  fi.  fa.  against  Joseph  Jarmain,  without  any  furtho- 
description,  under  which  the  goods  of  Joseph  Jarmain  the  elder  were  taken  :  Held, 
that  the  writ  afforded  no  justification  to  the  sheriff. — And  held,  that  A.  was  also 
liable  in  trespass,  notwithstanding  he  was  not  proved  to  have  in  any  way  interfered 
beyond  giving  instructions  to  the  attorney  to  sue  Joseph  Jarmain  the  son. — Held 
also,  att&t  the  writ  de  idemptitate  nominis  is  not  a  remedy  necessary  to  be  resorted 
to,  or  applicable  in  such  a  case. 

Trespass.  Tbe  declaration  stated  that  the  defendants,  on  the  6th  of  January  1843, 
and  on  divers  other  days,  with  force  and  arms,  broke  and  entered  certain  rooms  and 
apartauents  of  the  plaintiff  in  the  parish  of  St  Luke,  Chelsea,  in  the  county  of  Maddleaex, 
and  being  tbe  first  floor  and  kitchen,  called  and  known  as  Na  3  Froepact  Place,  and 
then  made  a  great  noise  and  disturbance  therein,  and  continued  tiierein  ^"^^'^g  sock 
ncdse  and  disturbance  for  a  long  time,  to  wit,  for  the  space  of  fourteen  days  then  next 
following :  by  means  of  which  premises  the  plaintiff  and  his  family  were,  during  all 
the  time  aforesaid,  not  only  greatly  disturbed  and  annoyed  in  the  peaceable  poesesBion 
of  the  said  rooms  and  apartments,  but  also  the  plaintiff  during  fdl  that  time  wis 
prevented  from  carrying  on  therein  his  necessary  affairs,  &c. 

The  defendant  Heenan  pleaded  not  guilty  only  ;  whereupon  issue  was  joined. 

iWSS]  The  defendants  Hooper  and  Pilcher  pleaded — tirsty  not  guilty — seocmdly, 
that  tbe  said  rooms  and  apartments  were  not,  at  the  time  when,  &c.,  the  rooms  and 
apurtments  oi  the  plaintiff— thirdly,  that,  before  the  time  when,  &c.,  to  wi^  oo  tJu 

(a)  ^£hed.YoHi  v.  WaJker,  12  M.  &  W.  591. 
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5ih  of  January  1843,  the  defendant  Jamee  Heenan  sued  and  prosecuted  out  of  H.  M.'8 
court  of  Common  Pleas  at  Westminster,  a  certain  writ  of  the  Lady  the  Queen, 
called  a  fieri  ^cias,  directed  to  the  sheriff  of  the  county  of  Middlesex,  by  which  writ 
the  said  Lady  the  Queen  commanded  the  said  sheriff  that  of  ike  goods  and  chattels 
oS  the  now  plaintiff  in  the  said  sheriff^s  bfuliwiok,  he  should  cause  to  bd  made  231.  Ss.  6d., 
which  the  said  James  Heenan  had  lately,  in  Her  Majesty's  court  before  her  justioeB 
at  Westminster,  recovered  against  tiie  now  pltuntiff  for  his  damages  which  he  had 
sustained,  aa  weJl  on  occasion  of  the  not  perfomuDg  of  certain  promises,  then  lately 
made  by  the  now  plaintiff  to  the  said  James  Heenan,  as  for  his  costs  and  charges  by 
him  ftbout  his  suit  in  that  behalf  expended ;  whereof  the  now  plaintiff  was  convicted ; 
ae  appeared  to  H.  M.'s  justices,  of  record ;  together  with  interest  upon  the  said  sum 
of  231.  3s.  6d.  at  the  rate  of  41.  per  centum  per  annum,  from  the  5th  of  January  1843, 
on  which  day  the  said  judgment  was  entered  up ;  and  that  the  said  sheriff  should  have 
that  money  with  such  interest  as  aforesaid,  before  H.  M.'s  justices  at  Westminster, 
immediately  after  the  execution  of  the  said  writ,  to  be  rendered  to  the  said  James 
Heenan  for  his  damages  «id  interest  as  aforesaid ;  and  that  iha  said  sheriff  should  do 
■11  such  things  as  by  the  statute  piused  in  the  second  year  of  Her  Majesty's  rei^ 
^1  &  2  Vict  c.  110) ;  he  was  authorized  uid  required  to  do  in  that  beluuif ;  uid  that 
io  what  manner  he  the  said  sheriff  should  have  executed  that  Her  Majesty's  writ,  he 
should  make  appear  to  Her  Majesty's  justices  at  Westminster,  imme-[829}^iat>el^ 
after  the  execution  thereof,  and  that  he  should  have  there  then  that  writ ;  which  wnt 
afterwards,  and  before  the  delivery  thereof  to  the  said  sheriff  as  thereinafter  mentioned, 
to  wit,  on,  &c.,  was  duly  indorsed  with  a  direction  to  the  said  sheriff  to  levy  the  whole, 
with  15s.  for  that  writ  and  warrant,  besides  sheriff's  pound^e,  officer's  fees,  and  all 
other  legal  incidental  expenses ;  and  which  writ,  so  indorsed,  afterwards,  and  before  the 
execution  thereof,  to  wit,  on  the  day  aud  year  last  aforesiud,  was  delivered  to  the 
defendants  Hooper  and  Pilcher,  who  then  and  from  thence  until  and  at  and  after  the 
execution  of  the  said  writ^  were  sheriff  of  the  county  of  Middlesex,  to  be  executed  in 
due  form  of  law :  by  virtue  of  which  writ  the  defendants  Hooper  asid  Pilcher,  being 
Buch  sheriff  as  aforesaid,  afterwards,  and  before  the  return  oi  the  stud  writ,  to  wit, 
at  the  said  time  when,  &c.,  peaceably  and  quietly  entered  the  said  messuage  in  the 
declaration  mentioned,  the  same  being  in  the  bailiwick  of  the  said  sheriff,  and  the 
outer  door  thereof  being  then  open,  and  then  entered  the  said  rooms  and  apartments 
in  the  declaration  mentioned  in  order  to  seize  and  take  in  execution,  and  did  then 
seize  and  take  in  execution,  divers  goods  aud  chattels  of  the  now  plaintiff  in  the  said 
rooms  and  apartments  respectively  then  being,  for  ^e  purpose  of  levying  the  moneys 
so  directed  to  be  levied  by  the  said  writ  and  the  said  indorsement  thereon  as  aforesaid ; 
and  in  so  doing  the  defendants  necessarily  and  unavoidably  made  some  noise  and 
disturbance  in  the  said  rooms  and  apartments,  and  continued  therein  making  such 
noise  and  disturbance,  for  the  space  of  time  in  the  de(^aration  mentioned,  as  they 
lawfully  might  for  the  cause  aforesaid,  doiug  no  unnecessary  damage  to  the  plaintaff 
on  that  occasion ;  which  are  the  same  trespasses  as  in  the  declaration  are  mentioned, 
and  whereof  the  plaintiff  has  therein  complained. — Verification. 

[830]  A  fourth  plea  set  out  a  fi.  fa.  at  the  suit  of  Heenan  against  "  Joseph  Jarmoin 
the  younger,  described  in  the  said  writ  as  Joseph  Jarmain,"  and  alleged  an  entry  of 
the  said  rooms  and  apartments,  and  a  seizure  therein  of  "  the  said  goods  and  chattels 
of  the  said  Joseph  Jarmain  the  younger." 

The  plaintiff  after  joined  issue  on  the  first  and  second  pleas  of  the  defendants 
Hooper  and  Pilcher,  replied  to  the  third  plea,  that  the  supposed  writ  of  fieri  facias 
in  mat  plea  mentioned,  was  not  sued  out  or  prosecuted  and  did  not  issue  out  of  the 
aaid  court  of  Common  Pleas  at  Westminster,  modo  et  form&;  concluding  to  the 
country.  To  the  last  plea  he  replied,  that,  although  true  it  is  that  the  said  writ  of 
fieri  focias  was  i»ued  out  of  the  said  court  and  d^vered  to  the  ddendants  Hooper 
and  Pilcher  as  such  sheriff,  modo  et  formft,  for  replication  nevertheless  in  that  behalf 
the  plaintiff  suid  that  the  defendants  Hooper  and  Pilcher,  at  the  times  when,  &c.,  of 
their  own  wrong,  and  without  the  residue  of  the  cause  in  the  last  plea  alleged,  com- 
mitted the  several  trespasses  in  the  declaration  mentioned,  modo  et  form& ;  concluding 
to  the  country. 

At  the  trial,  before  Tindal  C.  J.,  at  the  sittings  at  Westminster  after  Trinity  term 
last,  it  appeared  that  the  defendant  James  He^ian  had  brought  an  action  against  one 
Joseph  Jarmain  (the  plaintiff's  son),  and  judgment  having  gone  by  default  therein, 


Digitized  by 


Google 


1128 


JABHAIK  V.  HOOFSB 


a  writ  of  testatom  fi.  fa.  was  sued  out  irpon  the  judgment,  and  lodged  witii  die 
defendants  Hooper  and  Pitcher,  as  sheriff  of  Middlesex,  on  the  5th  of  Jamiaay  1843. 
By  the  writ  the  sheriff  was  directed  to  levy  upon  the  goods  of  Joseph  Jannain  the 
sums  Bet  forth  in  the  third  plea,  and  it  was  indorsed  as  follows : — The  defendant  is 
an  upholsterer  and  bill-broker,  and  resides  at  No.  3  Prospect  Place,  Church  Street, 
Chelsea,  and  No.  38  Leicester  Square,  Middlesex."  The  sheriff  having  granted  a 
war-[831]'raut  pursuant  to  this  writ,  the  officer  proceeded  to  tiie  reaideace  of  tfa« 
present  plaintiff,  No.  3  Prospect  Place,  Church  Street^  Chelsea,  and  seized  the  goods 
in  respect  of  which  this  action  was  brought 

The  plaintiff  having  claimed  the  goods  seized,  the  sheriff  applied  for  relief  under 
the  interpleader  act,  and  an  issue  was  directed  to  try  whether  the  goods  seized  wm 
at  the  time  of  the  seizure  the  goods  of  the  claimant — ^the  claimant  to  be  plaintifl^  and 
the  execution-creditor,  (Heenan)  defenduat.  The  executirai-creditor  however  having 
declined  to  try  the  issue,  the  money  which  the  claimant  had  paid  into  court  upon  the 
goods  being  delivered  up  to  him,  was  paid  out  to  him,  with  costs ;  and  he  then  com- 
menced the  present  action  for  the  alleged  trespass. 

For  the  sheriff  it  was  submitted  that  the  writ  established  the  justification  set  up 
by  the  third  plea.  On  the  part  of  the  defendant  Heenan,  the  execution-creditor,  it 
was  contended,  that,  inasmuch  as  he  had  not  interfered  in  the  original  action  further 
than  giving  the  attorney  instructions  to  sue,  he  was  not  liable  as  a  trespasser  for  the 
allegea  wrongful  seizure  by  the  sheriff. 

His  lordship  left  it  to  tlie  jury  to  say  to  what  amount  of  damages  the  plaintiff  was 
under  the  circumstances  ontilJed,  adding  that  no  justification  had  been  pleaded  by  the 
defendant  Heenan :  leave  was  reserved  to  move  to  enter  a  verdict  for  the  shen^  if 
the  court  shotdd  be  of  opinion  that  the  seizure  was  justified  by  l^e  writ 

Hie  jury  having  returned  a  verdict  iot  the  plaintiff,  damages  SOL 

Talfourd  Serjt,  on  l^e  part  of  the  sheriff,  in  Michaelmas  term  last,  obtained  a  rale 
nise  accordingly.  He  submitted  that  the  writ  must  prim&  facie  be  taken  to  be  against 
Joseph  Jarmain  the  elder,  and  consequently  that  it  afforded  a  complete  justification 
to  the  sheriff :  and  he  [^2]  referred  to  Lepiot  v.  Browne  (1  Salk.  7).  There,  one 
brought  up  by  habeas  corpus,  and  in  custod.  mar.,  was  declared  against  by  the  name  of 
A.  B.  de  D.  in  custod.  mar.  The  defendant  pleaded  in  abatement,  that  his  father  lived 
in  D.  likewise,  and  that  his  niune  was  A.  K,  and  so,  because  there  was  no  additioa, 
pet  jud.  de  bitla;  and  it  was  urged,  that,  though  this  be  by  bill,  and  not  within  the 
statute  of  additions,  yet^  by  common  law,  there  ouj^t  to  be  an  addition  to  distingnish 
father  and  son,  viz.  junior  and  senior ;  and,  if  the  son  be  sued,  there  ou^t  to  be  an 
addition;  alitor,  if  uie  father.  The  following  authorities  were  there  referred  to: 
Hast  310;  3  H.  6,  64,  55  {Bonham's  caw,  T.  3  H.  6,  fo.  54,  pi.  128),  37  H.  6,  29 
(T.  37  H.  6,  fo.  29,  pi.  9),  4  Ed.  3,  31  (Bobert  de  Loafs  cfwe,  T.  4  E.  3,  fo.  30,  pL  10^ 
21  H.  6,  26  b.  (H.  21  H.  6,  fo.  26,  pL  9),  5  Ed.  4,  25  (Longo  Quinto,  fa  25).  And 
there  was  judgment  quod  respondeat  ouster.  He  also  cited  Bez  v.  Feact  (3  R  & 
Aid.  579). 

Byles  Serjt  also,  on  behalf  of  the  defendant  Heenan,  the  execution-creditor  in  the 
former  action,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirectiou.  He 
submitted  this  was  not  a  case  in  which  the  client  was  liable  in  trespass  for  tJie  mistake 
of  the  attorney ;  and  he  sought  to  distinguish  Barker  v.  Braham  (3  Wils.  368),  and 
Bates  V.  PiUmg  (6  K  &  C.  38),  because  in  both  those  cases  l^e  process  was  irregulsr 
and  void. 

Halcombe  and  Shee  Serjts.,  on  subsequent  days,  14th  and  15th  November,  abewed 
cause.  The  argument  on  the  other  side  is,  that  as  the  writ  was  against  tiie  goods  of  John 
Jarmain,  only,  and  not  John  Jarmain  junior,  the  justification  attempted  <m  the  part 
of  the  sheriff  was  made  out  It  is  submitted  that  it  is  not  sufficient  for  him  to  shew 
that  he  was  acting  imder  the  authority  of  a  writ  [833]  against  one  of  the  same  name : 
he  was  bound,  at  his  peril,  to  execute  it  against  the  goods  of  the  right  person.  It  is 
not  necessary  to  consider,  whether  if  the  words  "  3  Prospect  Place,  Chelsea,"  had  been 
inserted  in  the  writ,  the  sheriff  would  have  been  justiiied ;  for  it  cannot  be  contended 
that  a  mere  indorsement  by  a  clerk,  is  to  have  the  like  force  as  the  writ  itself.  No 
case  can  be  cited  in  which  it  has  been  held  that  the  name  A.  B.  must  necessarily  mean 
the  eldest  of  that  name  in  a  family.  L^iU  v.  Browm  (1  Salk.  7),  which  is  relied  <n 
by  the  other  side,  only  shews  that,  where  there  are  fotner  and  son  bearing  the  same 
christian  ^niune,  and  process  is  issued  against  one  of  them  without  distingnishiag 
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whether  one  or  the  other  is  meant,  primft  facie  the  father  shall  be  intended.  There, 
it  is  said  by  Holt  C.  J.,  "  If  father  and  son  are  both  called  A.  R,  by  naming  A.  B.  the 
father,  prim&  facie,  shall  be  intended ;  but,  if  a  devise  were  to  A.  B.,  and  the  devisor 
did  not  know  the  father,  it  would  go  to  the  son.  Suppose  one  deals  with  the  son,  and 
knows  nothing  of  the  father,  must  he  bring  his  action  v.  A.  B.  junior^  If  this  had 
been  an  original,  and  the  father  and  son  had  lived  in  different  counties,  there  would 
have  beeu  no  need  of  this  addition ;  but  this  is  an  action  v.  A.  B.  in  custod.  mar. ; 
you  must  shew  there  is  A.  B.  the  father  in  custod.  mar.  too."  But  although  an  action 
may  be  properly  brought  agtunst  a  son  having  the  same  name  as  his  father,  without 
adding  tiie  word  junior,  the  question,  whether  bhe  Bheriff  may  seize  the  father's  goods 
under  an  execution  against  the  son,  comes  under  a  very  different  consideration.  Here, 
the  similarity  of  names  did  not  relieve  the  sherifF  from  the  necessity  of  inquiring  to 
whom  the  goods  really  belonged.  In  Bac  Abr.  Execution  (N)  5  (seventh  edition), 
"  Where  the  execution  is  in  the  generality,  without  mentioning  any  thing  in  particular, 
the  sheriff  is  to  make  execution  of  the  right  [834]  thing  at  his  peril,  otherwise  he  will 
be  a  disseisor ;  for  he  is  bound  to  take  notice  thereof ;  and  he  hath  no  warrant  from 
the  court  but  to  make  execution  of  the  right  thing."  So  again:  "The  sheriff,  in 
executing  a  fi.  fa  or  levari  fa.,  must  be  careful  that  the  absolute  property  of  the  goods 
be  in  the  debtor ;  and  therefore,  if  the  sheriff  takes  the  goods  of  a  stranger,  though 
the  plaintiff  assures  him  they  are  the  defendant's,  he  is  a  trespasser  j  for  he  is  obliged, 
at  his  peril,  to  take  notice  whose  the  goods  are,  and,  for  that  purpose  may  impuinel 
a  jury,  to  inquire  in  whom  the  property  in  the  ^poda  is  vested :  Roberts  v.  Thomas 
(6  T.  R.  8ti).  And  this,  it  is  said,  shall  excuse  him  in  an  action  of  trespass."  Most 
of  the  cages  which  will  be  cited,  are  cases  of  misnomer,  and  have  little  bearing  upon 
the  present  question.  In  GoU  v.  Hmdson  (6  T.  R.  234),  this  passage  from  Foster,  312, 
is  cited  by  Lawrence  J. — If  the  process  be  defective  in  the  frame  of  it,  as,  if  there 
be  a  mistake  in  the  name  or  addition  of  the  person  on  whom  it  is  to  be  executed,  or  if 
the  uame  of  such  person,  or  of  the  officer,  be  inserted  without  authority,  and  after  the 
issuing  of  the  process,  or  the  officer  exceed  the  limits  of  his  authority,  and  be  killed, 
this  will  amount  to  no  more  than  manslaughter  in  the  person  whose  liberty  is  so 
invaded : "  which,  says  Mr.  Justice  Lawrence,  evidently  shews  *'  that  in  such  cases,  the 
officer  is  a  trespasser."  Shadgett  v.  Clipson  (8  East^  328),  it  was  held  that  the  defendant 
oonld  not  justify  an  assault  upon,  and  an  im^irisonment  of,  A.  by  shewing  a  latatat 
tBsaed  against  0.  B.,  and  averring  that  it  was  issued  against  A.  R  by  the  name  of  G.  R, 
and  that  they  are  one  and  the  same  person — there  being  no  averment  that  A.  R  was 
known  as  well  by  the  name  of  C.  B.  In  that  case.  Lord  Ellenborough  says,  "Process 
ought  regularly  to  describe  the  party  against  whom  it  is  meant  to  be  issued ;  and  the 
arrest  [^51  of  one  person  cannot  be  justified  under  a  writ  sued  out  against  another." 
Finck  V.  Cocken  (2  C.  M.  &  R.  196,  4  Tyrwh.  285,  3  Dowl.  P.  C.  678)  is  to  the  like  effect 
In  Seandocer  v.  Wame  (2  Campb.  370),  Lord  Ellenborough  says:  "The  writ  must 
speak  for  itself.  I  cannot  hear,  that,  instead  of  A.  B.  mentioned  in  the  writ,  it  was 
meant  that  the  sheriff  should  arrest  X.  Y."  The  late  case  of  Fisher  v.  Mamwy  (ante, 
vol.  V.  p.  778,  6  Scott,  N.  K.  588)  also  shews  that  the  sheriff  cannot  justify  what  he 
has  done.  [Tindid  C.  J.  There,  t^e  party  was  the  right  person,  and  consented  to  be 
called  by  the  wrong  name.]  As  regards  the  defendant  Heenan,  having  put  the 
attorney  in  motion,  ne  is  clearly  responsible  for  his  aots ;  for  it  must  be  taken  for 

f anted  that  all  the  proceedings  were  with  his  sanction  and  knowledge.  [Byles  Serjt. 
objected  that  Heenan  was  not  liable  to  the  action,  except  on  proof  that  he  had 
personally  interfered.  Tindal  C.  J.  The  broad  ground  as  to  Heenan  is,  that  he  never 
directed  the  attorney  to  enter  the  wrong  house.  I  gave  no  opinion  at  the  time,  but 
said,  that  as  the  case  was  nearly  closed,  it  might  as  well  go  to  the  jury  in  order  to 
ascertain  the  damages,  and  that  the  law  as  to  this  point,  could  be  decided  by  the  court 
afterwards.]  A  sheriff  is  liable  for  the  acts  of  his  bailiff ;  Sanderson  v.  Baker  (3  Wils. 
309),  Ackto&rth  v.  Kenvpe  (1  Dougl.  40),  Parrot  v.  Mvmford  (2  Esp.  N.  P.  C.  686), 
tFoodgate  v.  KnatchbtUl  (3  T.  R.  148) ;  and  in  like  manner  a  client  is  answerable  for  the 
acts  of  his  attorney  (»).   In  Params  v.  U&ifd  (3  Wils.  341),  where  tiie  phuntiff  [696] 

(i)  Formerly  the  suitor,  who  was  the  client  of  his  aerjeant,  was  called  ^e  master 
of  the  apprentice  of  the  court,  whom  he  employed,  whether  thai  apprentice  was  actiiu; 
as  his  attorney,  or  as  his  counsel  in  courts  in  which  Serjeants  did  not  usudly  attend 
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who  bad  been  arrested  under  process  afterwards  set  aside  for  irregularity,  brou^ 
trespass  against  the  execution-creditor  for  the  false  imprisonment,  Lord  Chief  Justice 
be  Grey  said :  "  Parsons,  the  now  plaintiff,  has  been  illefi^ly  imprisoned  under  colour 
of  a  writ  sued  out  against  him,  which  is  a  mere  nullity :  he  has  been  unlawfally 
injured,  and  must  have  a  remedy  ;  hut  he  has  none  against  l^e  officer,  who  is  not  to 
exercise  his  judgment  touching  the  validity  of  the  process  in  point  of  law,  but  is  obU^ 
to  obey  the  command  of  the  courts  at  Westminster  or  other  superior  courts  bavvqg 
general  jurisdiction,  and  he  may  justify  under  the  writ  although  it  be  void  (sed  vide 
infra,  n.  (d) ;  2  Keb.  705,  pi.  69,  844,  pi.  81 ;  3  Keb.  213 ;  6  Hop.  54  a.  But,  where 
a  court  has  no  juriadiction  of  the  cause,  the  whole  was  coram  non  judice,  as  was  the 
case  of  Smith  v.  Bovdiier  (2  Stra.  994),  which  is  cited  by  the  court  in  giving  their 
judgment  in  Perkins  v.  Proctor  and  Green,  and  is  by  the  court  well  observed  upon  in 
my  Drother  Wilson's  He  porta,  2d  part  385,  that  Ix)rd  Hardwicke  was  of  opinion  that 
trespass  and  false  imprisonment  will  lay  against  the  Vice-Chancellor  of  Oxford,  the 
jud^,  ^laoler,  officer,  and  all  of  them.  That  this  action  well  lies  agiunst  Lloyd,  the 
party  himself  who  sued  out  this  void  writ,  is  clear  from  the  cases  of  Tvmer  v.  Fd^ak 
(1  IjCv.  95,  1  Sid.  272),  and  many  others  which  mi^t  be  cited ;  «id  to  say  now  that 
this  action  does  not  lie  against  the  party  himself,  would  be  quieta  movere.  There  is 
a  great  difference  between  erroneous  process  and  irregular  (that  is  to  say,  void  (sod 
vide  supra,  n.  (a))  process ;  t^e  first  stands  valid  and  good  until  it  be  reversed,  die 
latter  is  au  absolute  nullity  from  the  beginning :  the  party  may  justify  under  the 
first  until  it  be  reversed  ;  but  he  cannot  justify  under  the  latter,  because  it  was  lu« 
own  fault  that  it  was  irregular  and  [837]  void  at  first  It  is  said  that  trespass  vi  et 
armis  is  not  the  proper  action,  and  that  a  man  cannot  be  made  a  trespasser  by  relation : 
but  relation  is  not  at  all  applicable  to  this  case,  for  Lloyd,  who  sued  out  this  void 
irregular  writ,  and  caused  Parsons  to  be  unlawfully  arrested  thereupon,  was  the 
principal  mover  or  trespasser  in  this  case.  The  act  of  an  attorney  is  the  act  of  his 
client  (vide  supra,  835)  (t)  j  and  I  am  very  cleariy  of  opinion  that  trespass  vi  et  annis 
well  lies,  and  therefore  the  plaintiff  must  have  judgment."  So,  in  SaHcer  v.  Bndm 
(3  Wils.  S68)y  it  was  never  suwested  that  the  execution-creditor  was  not  liable.  It 
was  there  laid  down  by  De  Urey  C.  J.,  in  delivering  the  judgment  of  ih»  taait: 
Whoever  procures,  commands,  assists,  assents,  Ac,  is  a  trespasser;  here,  the  cUeot 
commands  the  attomey,  the  attorney  actually  commands  the  sheriff's  officer;  the  real 
commander  is  the  attomey,  the  nominal  commander  is  the  plaintiff  in  the  action  ;  so 
attomey  and  client  are  both  principals,"  In  Bates  v.  Pilling  (6  K  &  C.  38,  9  D.  &  K. 
44),  where  an  attorney,  at  the  instance  of  a  creditor,  sued  out  process  against  a  debtcr 
in  the  county  court,  and  the  attomey's  agent,  ^ter  the  debt  and  costs  had  been  paid, 
but  in  ignorance  of  that  fact,  signed  judgment  and  sued  out  execution,  and  levied 
upon  the  debtor's  goods,  though  he  had  never  appeared — it  was  held  that  both  the 
creditor  and  his  attomey,  were  hable  to  the  debtor  in  an  action  of  trespass.  Abbott  C.  J. 
t^ere  said :  "  It  seems  to  me  that  Pilling,  the  plaintiff  in  the  suit  below,  is  answerable 
for  the  act  of  Seddon  his  attorney,  and  that  Seddon  aud  his  agent  Smith  axe  to  be 
considered  as  one  person."  [Tindal  C.  J.  A  genend  authority  ^ven  to  an  attorney 
to  bring  an  action  and  pursue  it  to  judgment,  cannot  possibly  extend  to  the  taking  of 
the  goods  of  the  wrong  person.  Maule  J.  In  liates  v.  PiUing,  the  client  was  in  fault 
[838]  for  not  telling  the  attomey  that  he  had  settled  the  action.]  That  was  not  the 
ground  on  which  he  was  held  liable.  Crook  v.  IVright  (R.  &  M.  278)  also  shews  that 
the  client  is  responsible  for  the  act  of  his  attorney.  [£rskine  J.  What  evidence  is 
there  in  this  case,  that  Heenan  authorized  the  attomey  to  ti^e  the  goods  of  the 
plaintiff?]  He  adopted  and  ratified  the  act  of  the  attomey  in  causing  the  plaintiff's 
goods  to  be  seized  under  the  writ  of  fi.  fa.,  and  by  being  party  to  the  interpleader  role, 
and  insisting  upon  his  right  to  retain  the  goods.  [£rskine  J.  AU  he  did  by  so  dtnog 
was,  to  assert  that  the  goods  seised  were  the  property  of  Joseph  Jwnnain  the  younger, 
a^inst  whom  he  had  authorized  the  attomey  to  proceed :  he  did  not  thereby  admt 
the  taking  of  the  father's  goods.]  By  adopting  an  act  done  in  his  name,  and  for  hs 
benefit,  and  endeavouring  to  obtain  the  fruits  of  it,  he  became  a  party  to  the  original 
act  of  trespMss ;  H^ilaon  v.  T\m.man  (ante,  p.  236,  6  Soott,  N.  R,  894).  Most  of  the 
oases  in  which  the  client  has  been  held  liable  in  trespass,  have  been  cases  where  the 

therefore,  appear,  like  l^at  of  sheriff  and  bailiff,  to  oome  distinctly  within  the  ruh^ 
respondeat  superior. 


Digitized  by 


Google 


JABHAIN  V.  HOOPER 


1131 


procan  has  been  set  aside  for  irregularity ;  and  yet  it  may  be  said  that  the  client 
never  authonwd  his  attorney  to  sue  out  irre^j^lar  or  void  process.  Barker  v.  Braham 
and  Partom  v.  Uoyd  were  cases  of  that  description.  In  Coilringion  v.  Lhyd  (8  Ad.  & 
E.  449,  3  N.  &  P.  442.  And  see  Sniallcmrd>e  v.  Olivier,  13  M.  &  W.  77)  it  was  held, 
Uiat,  where  au  airest  is  made  under  process  which  is  afterwards  set  aside  for 
irr^ularity,  the  attorney  in  the  suit  is  liable  in  trespass  as  well  as  the  plaintiff;  and, 
if,  in  an  action  of  trespass,  he  justifies  under  the  process,  it  is  a  good  replication  that 
the  process  was  irregularly  sued  out,  and  was  afterwards  set  aside,  by  rule  of  court, 
for  irrwularity.  in  Dawsott  v.  Jf^'ood  {3  Taunt.  256),  the  client  was  held  responsible. 
It  is  submitted,  that  the  attorney,  by  stepping  [839]  out  of  Uie  strict  line  of  his  duty, 
does  not  cease  to  act  for  his  client.  On  the  contrary  reason  imd  justice  require  t^at 
every  thing  done  by  the  attorney,  in  furtherance  of  the  suit^  shall  be  taken  to  have 
been  done  by  the  authority  of  the  client  himself. 

Nov.  15.— Sir  T.  Wilde  and  Talfourd  Serpts.  (with  whom  was  Kennedy),  in  su|^rt 
of  the  rule  obtained  on  the  part  of  the  shenfF.  The  question  is,  against  whose  goods 
did  the  writ  issue.  It  appears  that  a  testatum  fi.  fa.  was  placed  in  the  hands  of  tiie 
sheriff,  commanding  him  to  make,  of  the  goods  of  Joseph  Jarmain,  231.  3s.  6d.,  with 
an  indorsemeut  that  "  the  defendant  is  an  upholsterer  and  bill-broker,  and  resides  at 
No.  3  Prospect  Place,  Church  Street,  Chelsea,  and  No.  38  Leicester  Square."  The 
sheriff,  not  being  apprised  that  there  were  two  persons  bearing  that  name,  and  there 
being  nothing  calculated  to  excite  inquiry,  went  to  the  place  indicated  by  the  indorse- 
ment, and  executed  the  writ.  [Maule  J.  The  indorsement  is  no  part  of  the  writ  of 
the  sheriff :  it  is  a  mere  direction  for  his  guidance.]  An  ambiguity  in  the  description 
of  Uie  defendant  in  the  indorsement  wUl  in  some  cases  excuse  the  sheriff  for  not 
executing  the  writ;  Clarke  v.  Palmer  (9  B.  &  C.  153,  4  M.  &  R  141).  Althou^ 
there  is  no  rule  in  this  oourt  making  it  part  of  the  writ^  it  is  submitted  that  a  sheriff 
is  not  bound  to  execute  a  writ  without  instructions  as  to  the  party  upon  whom  that 
process  is  to  be  executed ;  and,  if  he  receives  such  instructions,  it  is  not  incumbent  on 
him  to  make  inquiries.  It  is  only  when  he  chooses  to  act  without  receiving  instructions, 
that  any  obligation  is  cast  upon  him  to  inquire. 

Suppose,  a  capias  having  issued  against  John  Jarmain,  of  Prospect  Place,  the 
sheriff  were  to  delay  a  day  or  two  to  make  inquiries,  the  defendant  might,  in  the 
mean-[840]-time  escape.  It  is  therefore  necessary  to  inquire  only  in  the  a)>sence  of 
iustmctions ;  for  otherwise  the  sheriff  would  act  at  considerable  peril.  The  law  applic- 
able to  this  case  is,  in  strictness,  in  favour  of  the  sheriff ;  and  the  court  will  not  relax 
it  against  a  public  officer  acting  in  the  discharge  of  his  duty.  The  question  is,  whether 
the  defendant  has  proved  the  affirmative  of  the  third  issue, — that  of  the  goods  of  the 
plaintiff,  he  was  commanded  by  the  writ,  to  levy  a  certain  amount.  Where  there  is  a 
father  and  also  a  sou  bearing  die  same  name  of  J.  G.,  the  law  intends  that,  by  J.  Or., 
the  father  is  meant  There  is  nothing  in  this  case  to  take  it  out  of  the  general  rule, 
and  to  limit  the  name  to  the  son.  On  the  contrary,  the  indorsement  on  the  wiit 
applies  it  more  precisely  to  the  father.  Although  the  sou,  if  his  goods  had  been  taken 
under  the  writ,  mieht  not  have  been  able  to  object  that  he  was  not  properly  described 
in  it,  by  reason  of  his  having  waived  the  objection,  it  by  no  means  follows  that  the 
writ  is  not  to  be  considered  as  having  issued  against  the  father.  The  effect  of  the 
writ  must  be  determined  by  t^o  writ  itself.  It  is  laid  down  in  the  books  that  it  is 
not  necessary  to  describe  the  father  as  "senior,"  for  the  father  shall  not  cluuige  his 
name  for  the  son,  but  the  son  for  the  father.  Many  of  the  cases  cited  by  the  other 
aide  shew  that  the  description  of  the  party  in  t}ie  writ  will  not  be  allowed  to  be  varied 
by  extainsic  evidence ;  that  you  may  not  take  F.  Jones  in  execution,  and  aver  that  it 
was  execution  against  him  by  another  name.  Lord  Ellenborough,  in  Scandover  v.  fFame 
(2  Campb.  270,  supra,  835),  treats  the  description  in  the  writ  as  decisive.  [Coltmau  J. 
Was  not  that  a  case  of  mesne  process  11  The  rule  would  be  more  strict  in  cases  of 
execution.  The  question  is,  whether  the  plaintiff  can  alter  the  effect  of  the  writ  by 
averring  that  the  writ  issued  against  another  person  and  not  himself  to  whom  it  legally 
^41]  applies.  In  no  case  is  a  party,  by  means  of  any  averment,  allowed  to  vary  the 
exigency  of  a  writ.  Pleading  in  abatement  is  a  different  matter,  and  does  not  apply. 
The  question  Is,  not  who  is  intended,  but  who  is  the  party  legally  described  in  the 
writ.  That  is  to  be  decided  by  what  appears  in  the  writ,  and  not  by  what  passes  in 
the  attorney's  office.  In  JFilwn  v.  Stubs  (Hobart,  330)  the  plaintiff  brought  a  writ  of 
seQond  deliverance  against  Ralph  Stubs,  and,  having  obtained  judgment^  had  a  writ  M 
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capias  utJagatum  to  take  Stubs  in  execution.  Afterwards  Ralph  Stabs  the  youngor 
brought  a  writ  de  idemptitate  nominis,  and  had  a  supersedeas  to  the  sheriff  to  forinr 
execution ;  but  Uie  court  thought  that,  in  that  puticutar  case,  the  writ  and  the  super- 
sedeas thereupon,  were  not  warranted ;  but  that  the  defendant  BaU>h  Stubs  the 
younger  might  have  his  action  of  false  impriBonment ;  "  for  tiiat  the  derondant^  boi^ 
named  Ralph  Stubs,  without  addition,  shall  never  be  accounted  the  younger,  but 
always  the  elder  of  the  two  of  that  name."  Lepioi  v.  Browne  (1  Salk.  7)  is  also  aa 
authority  to  the  like  effect.  [Maule  J.  The  issue  depends  on  whether  the  fi.  f&.  pro- 
duced at  the  trial  is  truly  described  in  the  plea,  which  says — that  it  issued  agtunst  the 
goods  of  the  plaintiff.  The  question  is,  whether  it  did  so  issue.  Suppose  the  meaning 
of  the  writ  produced  was  to  levy  the  amount  upon  the  goods  of  the  son ;  the  d^eo- 
dant  would  fail  in  establishing  his  plea.  Tindu  C.  J.  You  stand  upon  the  form  <rf 
the  writ  The  question  is,  whether  you  are  not  let  into  evidence  to  shew  agaiiHt 
whom  the  judgment  was  actually  recovered.  According  to  your  argument,  I  do  not 
see  why  a  shenff  would  not  be  justified,  where  the  jud^nent  was  against  J<^  Smith, 
in  taking  the  goods  of  any  John  Smith.]  It  may  be  admitted  that  it  woold  not  be 
sufficient  for  the  sheriff  [842]  to  say  that  a  writ  api^ed  to  John  Smith  wUeh  woaU 
apply  to  any  pei^n  of  that  name;  but  here  the  question  is  limited  to  twa 
[Tindal  C.  J.  Then  you  confine  your  ai^gument  to  the  case  of  father  and  son. 
Maule  J.  Would  it  not  apply  to  a  great-grandfather  and  great-grandson  .who  were 
living  together  T]  It  may  apply  to  idl  in  the  direct  Une.  The  plea  aveiE  that  the 
writ  issued  against  the  plaintiffs  goods.  The  question,  whether  the  sheriff  was  aw- 
manded  by  the  writ  to  levy  upon  the  goods  of  me  father  or  of  the  sod,  must  depend, 
not  on  what  was  intended,  but  upon  the  legal  description  of  the  party  in  the  writ 
Notwithstanding  the  writ  may  have  been  intended  for  the  sod,  it  puts  the  sheriff  in 
motion  against  we  father.  All  that  the  law  here  casts  upon  the  sheriff,  as  a  pnUie 
officer,  is,  to  prove  that  the  writ  applies  to  the  father  and  not  to  the  son.  j^Maule  J. 
Can  the  sheriff  under  a  fi.  i&.  take  the  goods  of  a  person  agunst  whom  it  did  not 
issue t]  If  the  body  of  the  writ  had  directed  the  sheriff  to  lev^  upon  the  goods  of 
John  Jarmain  of  Prospect  Place,  he  would  have  been  warranted  in  tcudng  the  goods  of 
the  father,  although  no  judgment  had  been  recovered  against  the  latter.  [lULaule  J. 
Here,  the  plea  says,  that  the  writ  issued  against  John  Jarmain,  against  whom  Heraian 
had  recovered  a  judgment  The  sheriff  is  clearly  informed  that  the  party  does  not 
mean  all  Joseph  Jarmains,  but  the  Joseph  Jarmain  against  whom  he  had  recovered 
judgment]  Where  the  judgment  and  writ  contain  the  some  description,  the  sheriff 
would  gain  no  information  by  referring  to  the  judgment  [£rskine  J.  The  sheriff 
has  pleaded  no  special  circumstances  in  justification,  but  has  undertaken  to  wove  that 
the  plaintiff  in  this  action  is  the  person  against  whose  goods  the  writ  of  fieri  ham 
issued.  The  description  given  in  the  writ  may  apply  to  two  persons.]  In  Comyns's 
Digest,  Abatement  (F.  21),  it  is  said,  that,  "in  actions  where  a  man  [843j  may  be 
outlawed,  the  defendant  may  plead  in  abatement  that  there  is  R  the  elder  and  E  the 
younger,  and  that  he  is  the  younger."  Suppose  under  this  writ  the  son  had  resisted 
and  killed  the  ofilcer,  accoidiug  to  Foster,  312,  it  would  be  manslaughter  only,  and 
not  murder.  In  Hawkins's  Pleas  of  the  Crown,  book  2,  chap.  23,  §  106,  p.  261,  it  is 
laid  down,  that,  "  where  the  father  hath  the  same  name  and  the  same  addition  with  a 
defendant  bein^  his  son,  the  writ  is  abateable  unless  it  had  the  addition  of  paune  to 
the  other  additions ;  but,  where  the  father  is  the  defendant,  it  is  said  there  is  no  need 
of  the  addition  of  ei^^.  37  H.  6,  29 ;  39  H.  6,  46 ;  4  Ed.  3,  31."  The  following 
authorities  are  cited  m  a  note  to  Hotfe  v.  Bush  (ante,  vol.  i.  p.  790).  "If  I  hting  a 
writ  of  debt  against  J.  A.,  on  which  a  ca^uas  issues,  if  t^e  sheriff,  by  colour  <d  that 
writ^  takes  a  man  named  B.  C,  he  (Bl  C.)  shall  have  a  writ  of  false  im|niaimiiieiit 
against  the  sheriff,  and  not  against  me  j  but  if  I  oome  to  the  sheriff  with  that  writ^ 
and  inform  him  that  B.  C.  is  the  person  against  whom  the  writ  is  sued,  and  by  reaaoo 
of  this  assertion  the  sheriff  takes  him,  he  may  have  a  writ  of  false  imprisonment  against 
the  sheriff  and  me,  or  aeainat  the  sheriff  alone  :  per  Hankford  (J.  of  C.  P.)  ;  to  which 
Thiming  (C.  J.  of  C.  P.)  agreed,  and  said  that  that  was  law.  M.  13  H.  4,  fo.  2,  pi  5. 
'  If  John  Cureon  the  son  of  John  Curson  be  outlawed,  and  the  sheriff,  under  a  captss 
utlagatum,  takes  John  Curson  the  son  of  William  Curson,  he  shall  have  an  action  of 
false  imprisonment  against  the  sheriff;  and  also  when  he  appears  upon  the  c^ase 
utlagatum  he  may  plead  that  he  is  the  son  of  W.  C.  and  not  of  J.  C,  and  shall  not  be 
put  to  his  writ  of  idemptitate  nominis ; '  per  Littlebn  J.,  in  T.  10  £.  4,  fa  12,  jd.  7. 
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The  capias  utlagatum  must  have  been  against  John  the  son  of  John ;  for  if  it  had  been 
affainst  John  the  son  of  William,  it  would  have  protected  [844]  the  sheriff :  Cotes  v. 
Michell  (3  Lev.  20):  and  see  Sir  Henry  Ferret's  case  (Cro.  Car.  371);  Thurbane's  case 
giardres,  323,  2  Roll.  Abr.  552,  pi.  10);  JTallv.  Hill"  (1  Bulstr.  149;  vide  etiam 
F.  N.  B.  269  (e)).  According  to  the  authorities  referred  to  in  the  above  note,  the 
sheriff  was,  under  the  circumBtances,  justified  in  treating  the  fi.  fa.  as  a  writ  against 
the  present  plaintiff.  The  interpleader  act  (1  &  2  W.  4,  c.  58),  shews  that,  as  the  law 
advances,  increased  protection  is  given  to  public  officers  acting  fairly  in  discharge  of 
their  duty.  It  is  submitted  that,  under  the  issue  joined  upon  this  record,  all  question 
ol  iiitenti(»i  is  to  be  rejected,  and  that  the  sheriff  succeeded  at  the  trial  in  malang  out 
the  aflGrmative  of  the  issue  in  its  terms.  He  has  been  guilty  of  no  fault ;  and  it  will 
be  a  disgrace  to  the  law  if  he  is  to  be  punished  for  obeying  the  process  placed  in  his 
hands.  If,  in  such  a  case,  a  jury  can  give  SOL  damages  against  a  sheriff,  the  inter- 
pleader act  will  become  a  dead  letter. 

Byles  Serjt.  for  the  execution-creditor.  The  jury  have  found  the  execution- 
creditor  a  trespasser  for  the  act  of  his  attorney.  It  is  submitted  that,  supposing  the 
attorney  may  have  rendered  himself  liable,  by  the  directions  he  gave  to  the  sheriff, 
tbe  client  cannot  be  made  a  trespasser  by  relation.  Assuming  that  distinct  evidence 
of  a  retainer  was  proved,  the  only  authority  thereby  given  to  the  attorney,  was,  to 
bring  an  action  against  the  son,  and  proceed  thereon  to  judgment  and  execution.  If 
the  attorney  irau«i  process  against  the  father,  he  may  have  oeen  a  trespasser,  but  his 
client  clearly  was  not  ao.  No  case  has  been  cited  in  which  the  mere  relation  of  olient 
and  attorney  has  rendered  the  former  liable  for  the  taking  of  the  wrong  goods  or 
of  the  wrong  person.  In  Barker  v.  Bralvjm  (3  Wils.  368)  no  discussion  arose  with 
re-|JB46Jflpect  to  the  liability  of  the  client ;  that  of  the  attorney  only  was  the  subject 
of  inquiry.  In  that  ease  the  attorney  was  acting  within  the  scope  of  his  authority, 
the  process,  though  irregular,  being  awarded  against  the  right  person  ;  whereas  here, 
the  process  is  regular,  but  was  executed  upon  the  goods  of  the  wrong  party.  The 
same  observation  applies  to  the  case  of  Bates  v.  Pilling  (6  B.  &  C.  38 ;  9  Dowl.  &  Ryl 
44) ;  there  the  writ  of  iiufacies,  which  issued  after  the  payment  of  the  debt, — we 
dient  having  received  the  money  without  communicatine  the  fact  to  the  attorney, — 
was  still  a  proceeding  against  a  party  whcnn  the  attorney  who  issued  that  writ^  had  been 
anthoiizea  by  his  ohent  to  sue.  In  Dawson  v.  Wood  (3  Taunt  256)  the  present  objec- 
ti(m  was  never  taken ;  besides,  there  the  execution-creditor  appears  to  have  interfered 
personally  in  the  seizure.  No  one  has  ever  heard  of  the  execution-creditor's  being  held 
to  be  a  trespasser  where  goods  have  been  taken  after  a  secret  act  of  bankruptcy.  But 
it  is  not  shewn  that  the  execution-creditor  has  received  any  part  of  the  proceeds.  In 
Bahne  v.  Hutton  (9  Bingh.  471,  3  M.  &  Scott,  1,  1  C.  *  M.  262),  Patteson  J.  says : 
*'  The  writ  commands  the  sheriff  to  take  the  goods  of  A.  He  takes  goods  which  had 
been  the  property  of  A.,  and  are  still  in  his  possession,  though,  in  point  of  law,  they 
have  ceased  to  be  his  property,  if  certain  contingent  events  happen.  But  no  other 
person  at  that  time  has  the  right  of  possession.  The  sheriff,  therefore,  is  not  liable 
to  be  sued  in  trespass  by  the  person  who^  by  the  happening  of  subsequent  events, 
turns  ont  to  have  had  in  law  the  property  of  the  goods  at  the  time  of  the  seizure ; 
neither  is  the  execution-creditor  liable  in  trespass :  but  both  the  sheriff,  and  the  creditor 
if  be  takes  the  proceeds,  are  liable  in  trover,  to  render  the  [846]  value  of  the  goods 
to  the  person  whose  property  they  turn  out  to  be  "  (9  Bingh.  479). 

It  may  be  admitted,  that  if  any  part  of  the  proceeds  of  this  execution  had  been 
paid  over  to  Heenan,  and  this  had  been  an  action  in  respect  of  the  goods,  he  might 
have  been  liable.  It  is  said  that  Heenan  subsequently  ratified  the  acts  of  the  attorney, 
by  coming  in  under  the  interpleader  rule,  and  asserting  that  the  goods  belonged  to 
the  son.  That  proceeding,  however,  was  an  adoption,  not  by  I^nan,  but  by  the 
attorney ;  and  he  had  no  more  authority  to  ratdfy  the  act  than  he  had  to  commit  it. 
There  was  no  evidence  at  the  trial  that  Heenan  raiew  th^  501.  harl  been  paid  into  court 
under  tiie  interpleader  rule,  or  that  he  was  conusant  of  any  of  the  proceedings  taken 
in  pursuance  ot  such  inile. 

Cur.  adv.  rult 

TlNBAL  C.  J.  now  delivered  the  judgment  of  Uie  court : 

This  was  an  action  of  trespass,  for  breaking  and  entering  the  dwelling-house  of  the 
pl^tiff,  in  which  action  the  first  two  defendants,  as  sheriff  of  Middlesex,  in  their 
third  plea,  justified  entering      house  under  a  writ  of  fi.  fia.  issued  against  tiie  goods 
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of  the  plaintiff  by  Ueenao,  the  last-named  defendant.  The  plaintiff  i-eplied  that  the 
writ  of  fi.  fa.  did  not  issue  ag^imt  the  goods  of  the  plaintiff.  The  defendant  ^enaii, 
the  judgment-creditor,  pleaded  not  guilty  only. 

After  a  verdict  for  the  plaintiff  a^nst  the  three  defendants*  with  20L  damages, 
a  rule  nisi  was  obtained  by  the  sheriff  for  setting  asido  the  verdict  as  to  the  issue 
joined  on  the  third  plea,  and  for  entering  a  verdict  on  that  issue  in  ihear  favour; 
and  a  nile  nisi  was  also  obtained  by  Heenan,  the  judgment  creditor,  for  a  new  trial 

At  t^e  trial  of  the  cause  it  appeared  that  the  defendant  [847]  Heenan  had  brought 
an  action  against  Joseph  Jarmain,  the  son  of  the  plaintiff,  to  recover  a  debt  due  to 
Heenan  from  the  son  ;  that  the  writ  of  summons  had  been  served  on  the  son,  and  that 
judgment  by  default  had  been  obtained  against  him,  upon  which  the  writ  of  fi.  fa.  in 
question  was  issued ;  but  that  l>oth  the  writ  of  summons  and  in  the  &  fa.,  and  also 
in  the  sheriff's  warrant  thereon,  the  defendant  in  that  action  was  named  "Jo8e|& 
Jarmain  "  only,  without  any  addition  or  other  description.  And  upon  this  state  of 
facte  it  was  contended,  on  the  part  of  the  sheriff,  that,  inasmuch  as  the  writ  required 
him  to  take  the  goods  of  Joseph  Jarmain,  and  that  as  the  name  Joseph  JannaiD, 
without  any  addition  to  shew  that  the  son  was  intended,  does,  by  law,  necessarily 
import  that  the  fatiier  was  meant  by  the  writ,  so  the  sheriff  was  justified  in  entering 
the  house  to  take  the  goods  of  the  father,  as  he  has  done  on  the  present  occasion. 

It  is  undoubtedly  true,  that,  if  the  father  and  son  have  the  same  name  of  baptisDi 
and  surname,  and  the  name  of  baptism  and  surname  only  be  stated  in  the  writ,  with- 
out any  addition  thereto,  prim&  facie  the  son  shall  not  be  intended.  This  is  the  foil 
extent  of  the  observation  of  Lord  Holt  in  Salk.  p.  7.  But  it  is  equally  true,  tAat,  if 
the  action  is  brought  against  the  son  without  any  addition,  and  such  want  of  additioD 
is  not  pleaded  in  abatement,  a  judgment  obtained  in  such  action  against  the  son,  and 
a  writ  of  execution  upon  such  jugdment,  are  good  a^inst  him  by  the  name  inserted 
in  the  writ.  Although,  therefore,  the  want  of  addition  imports,  prim&  facie,  that  the 
son  is  not  intended,  it  is  no  more  than  a  vnxa&  facie  intendment ;  for  the  schi  may  be 
the  person  really  intended  by  tke  writ  The  situation,  therefore,  of  the  sheriff,  under 
such  a  state  of  circumstances,  seems  to  be  the  same  as  if  he  had  received  a  writ  against 
a  defendant  described  by  the  name  of  J.  S.  in  the  writ,  and  there  appeared,  at  the 
time  of  executing  the  writ,  to  [848]  be  two  persons  of  the  name  of  J.  S. ;  in  which 
case  there  can  be  no  doubt  but  that  the  sheriff  would  be  liable,  if,  through  inaidvertenCT 
or  mistake,  he  took  the  person,  or  the  goods,  of  the  wrong  J.  S.  The  authorities  from 
the  Year  Books,  cited  in  2  Rolle's  Abridgment,  552,  L  17,  25,  and  30,  are  clear  and 
express  to  that  point;  in  the  last  of  which  references  it  is  laid  down  that  Uie  sheriff 
is  liable,  "though  the  taking  be  by  the  shewing  of  the  party  to  the  suitL"  And 
the  precise  form  of  the  issue,  raised  on  this  record,  leads  to  the  same  conclusioD. 
The  issue  is,  whether  the  writ  of  fi.  fa.  was  sued  out  a^nst  the  plaintxfi^  that  ia, 
Jarmain  the  father ;  and  the  affirmative  is  upon  the  sheriff,  who  pleads  tiiat  it  was 
so  issued. 

The  sheriff  rested  his  case,  at  the  trial,  upon  the  productaon  of  the  writ^  and  upoo 
the  fact  that  the  plaintiff  had  a  son  of  the  same  name ;  but  that,  at  the  most,  woald, 
as  we  have  seen,  only  prove  that  primft  facie  some  Joseph  Jarmain  other  than  the 
son  was  intended  ;  whereas,  all  the  evidence  in  the  case  shewed  that  it  was  not  the 
father  against  whom  the  writ  of  fi.  fa.  had  been  really  issued.  Even  therefore,  if  the 
argument  on  the  part  of  the  sheriff  were  well-founded, — that  the  writ  against  the 
goods  of  Joseph  Jarmain,  might,  in  some  form  of  pleading,  have  justified  him  ia 
taking  the  goods  of  the  father,  whether  he  were  the  real  defendant  or  not^  we  think 
that  upon  the  present  issue,  which  affirms,  in  substance,  that  he  was  the  real  def<ai- 
dant  in  the  action,  the  verdict  was  necessarily  found  against  the  sheriff. 

As  to  the  writ  de  idemptitate  nominis, — which  was  said  to  be  the  ■pmper  and  the 
only  remedy  for  the  person  wrongfully  taken  under  process  issued  against  a  mxty 
bewing  the  same  name, — it  appears,  upon  reference  to  that  writ,  as  set  out  in  F.  N.  R 

f:  268,  and  also  to  the  authorities  cited  from  the  Year  Books  under  that  head  m 
itzherbert's  and  Brooke's  Abridgments,  that  it  was  used  principally,  if  not  exclu- 
sively, in  cases  where  [849]  the  plaintiff  had  proceeded  to  outlawry,  and  had  taken 
either  the  body,  or  the  land  or  goods,  of  a  person  bearing  the  same  name  with  the 
defendant,  but  not  being  the  real  defendant,  and  had  seized  the  same  into  the  kings 
hands.  In  that  case,  the  writ  issued,  praying  for  a  supersedeas  to  tlie  sheriff,  ^ 
that  the  king's  hands  might  be  amoved ;  and  the  attorney  general  was  at  liberty  to 
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plead  thereto  that  he  was  the  person  intended.  There  is  great  doubt  whether  the 
writ  applied  at  all  to  a  case  of  a  simple  taking  by  a  plaintiff  in  a  cause ;  for,  in  the 
case  cited  from  Hobart,  330,  the  reporter  oMerves — "The  court  did  take  a  great 
difference  between  the  oases  of  the  outlawry  and  the  principal  case,  being  only  at  the 
pUintiflTs  suit,  and  not  at  the  king's ;  as  in  every  outlawry  the  king  is  interested ; 
and  of  which  principal  case  no  precedent  was  or  could  be  shewed."  And  nothing 
appears  in  the  books  to  shew,  that,  if  the  writ  had  been  sued  out^  it  would  have  taken 
away  pUuntifiTs  right  of  action  for  damages  for  his  wrongful  arrest,  or  for  the 
wTtmgful  taking  of  his  goods. 

As  to  the  defendant  Heenan,  the  only  question  in  his  case  is,  whether  he  is  bound 
by  the  act  of  his  attorney,  in  giving  the  directions  to  the  sheriff  to  take  the  goods  of 
the  plaintiff.  That  the  plaintiff  in  the  original  action  is  liable  in  trespass,  if,  by  his 
own  order,  the  sheriff  takes  the  goods  of  a  stranger  in  execution,  is  clear  law — 2  Roll. 
Abr.  553,  1.  10,  pi.  5  (a)*.  And  it  appears  to  [860]  us  that  the  direction  given  by  the 
attorney,  is  a  direction  given  by  an  agent  within  the  scope  of  his  authority,  and  binds 
the  principal  (a)*.  The  attorney  has  &e  general  conduct  of  the  cause  ;  he  is  the  only 
person  with  whom  the  sheriff  has  communication  :  and,  in  taking  a  step  essentially 
necesBuy  for  the  benefit  of  the  client,  that  is,  for  the  obtaining  the  fruit  of  his  judg 
ment,  we  think  he  oanaot  be  hekl  to  have  acted  beyond  his  authority,  thou^  he  hai 
miaoarried  in  its  execution.  And,  when  it  is  argued  that  he  cannot  be  his  agent 
in  giving  fdse  information,  the  answer  is,  thal^  if  ms  agent  to  do  the  particular  act^ 
Uie  client  must  stand  to  the  consequences  if  he  act  iiudvertently  or  ignorantly ;  as 
in  Ptirsons  v.  Uoyd  (3  Wils.  341),  where  trespass  was  held  maintiainable  against  the 
client,  for  causing  the  phuntiff*  to  be  arrested  under  a  writ  which  was  afterwards  set 
aside  for  irreguWity.  It  was  argued,  in  that  case,  that  suing  out  the  writ  was  the 
immediate  act  of  the  attorney,  that  he  had  not  been  retained  to  sue  out  a  void  or 
an  irregular  writ,  and  that  it  was  therefore  not  within  the  scope  of  his  authority. 
But  it  was  answered  by  De  Grey  C.  J.,  that  "the  act  of  the  attorney  is  the  act  of 
his  client;"  and  by  Gould  J.,  "the  phiintiff  should  have  employed  a  more  skilful 
and  diligent  attorney ;  for  the  act  of  the  attorney,  in  point  of  law,  is  the  act  of  the 
par^,  his  client"  (<;). 

For  these  reasons,  we  think,  that  the  present  rules,  obtained  on  the  part  of  the 
sheriff  and  of  the  judgmeotrcreditor,  must  he  disdiarged. 

Kules  diaohargiMi 


[861]  John  Courtney  and  Benjamin  Howeu^  v.  Robert  Taylor. 

Dec.  6,  1843. 

[S.  0.  7  Scott,  N.  R.  749 ;  12  L.  J.  C.  P.  330.  Followed,  Manyat  v.  Marmtt,  1860, 
28  Beav.  236.  Applied,  Sawnders  v.  MUsme,  1866,  L.  R.  2  £q.  576 ;  laaacson  v. 
ffanoood,  1868,  L.  B.  3  Ch.  228 ;  Holland  v.  Holland,  1869,  L.  R.  4  Ch.  467.  Dis- 
cussed, Jadaon  v.  North  Eastei-n  BaUway,  1877,  7  Ch.  D.  583.] 

WherOi  in  an  indenture  between  A  and  R,  B.  acknowledges  that  he  owes  so  much 
mon^  to  A.,  such  acknowledgment  may  be  declared  upon  as  a  covenant  to  pay 
tiiat  sum,  if  an  intention  to  enter  into  an  engagement  to  pay,  appear  upon  the  face 

(a)>  Citing  14  H.  4  (H.  14  H.  4,  fo.  24,  pi.  32).  There,  in  trespass  against  the 
under-sheriff  for  taking  the  plaintiff's  sheep,  the  defendant  pleaded  that  one  J.  sued 
out  a  writ  of  replevin,  directed  to  the  sheriff,  who  commanded  the  defendtuit  to  make 
delivery  of  the  sheep  to  J. ;  and  he  prayed  judgment,  (in  the  then  usual  form)  if 
wrong  in  his  person  ought  to  be  assigned.  The  plaintiff  replied  that  the  sheep  were 
his.  Cheine  Serjt.  for  the  defendant,  objected  to  this  replication ;  which  was,  however, 
allowed  by  the  court  He  afterwards  said,  by  his  faith,  if  the  matter  had  been  his 
own  he  would  have  demurred,  but  that  his  client  (who,  perhaps,  knew  that  J.  was 
prepared  to  disprove  the  replication)  would  not.  An  origiiuU  report  of  the  same  case 
IB  to  be  found  in  Fitz.  Abr.  tat.  Trespass,  pL  16  and  243. 

{af  And  see  WUam  v.  Tvmman,  ante,  236,  6  Soott^  N.  R.  894. 

(c)  And  see  M'Manua  v.  ChxckeU,  1  East,  106 ;  Croft  v.  Alison,  4  R  &  Aid.  590; 
Chegory  v.  Piper,  9  R  A  C.  591,  4  Mann.  &  Ryl.  500;  Lyons  v.  Martin,  8  A  &  E. 
512.  3  N.  &  P.  509 ;  Attorney  General  v,  Siddon,  1  Tyrwh.  41,  1  C.  &  J.  220. 
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of  the  deed. — Sectis,  where  the  acknowledgment  appean  to  have  been  made  solely 

for  a  collateral  purpt^. 

Debt.  The  first  count  of  the  declaration  stated,  that  in  the  Hfe-time  of  W'ilUan 
GroDow,  since  deceased,  to  wit,  on  the  3lBt  of  July  1828,  by  a  certain  indenture 
between  Thomas  Coulating  of  the  first  part^  the  defendant  of  the  seotuid  part,  the 
plaints  and  Gronow  of  the  t^ird  part,  and  John  Vau^w  and  John  Simmons  of  the 
fourth  part^  the  defendant  corenanted  with  the  plainti^  and  Gronow,  that  he  would, 
on  the  Slat  of  January  1829,  pay  unto  the  plaintiffs  and  Gnmow,  or  their  executors, 
&c.,  5251.,  with  interest  at  the  rate  of  51.  per  cent.  Yet  tiie  defendant  had  not  paid 
the  said  sum  of  5251.,  or  any  part  thereof,  &c. 

Second  count :  that  after  the  death  of  Gronow,  to  wit,  on  the  30th  of  August  1836, 
by  a  certain  other  indenture  between  the  defendant,  of  the  first  part,  Vaughan  and 
Simmons,  of  the  second  part,  the  plaintiffs,  of  the  third  part,  William  Thomas  and 
Catherine  his  wife,  of  the  fourth  part,  Jane  Jenkins,  W.  J.  Browne  and  Roland  J. 
Browne,  of  the  fifth  part,  the  said  R.  J.  Browne,  of  the  sixth  part,  and  John  Heaviside 
of  the  seventh  part,  the  defendant  did  oovenuit  with  the  plaintiffs  that  he  would, 
upon  request,  pay  unto  the  plaintiffs,  their  executors,  &c.,  5771.  lOs.,  being  tAie  amount 
of  the  principfd  sum  of  5251.  in  the  first  count  mentioned,  and  an  arrear  of  interest, 
at  tiie  rate  aforesaid,  in  respect  thereof,  of  52L  10s.  Yet  the  defendant  had  not 
pud,  &c 

The  declaration  also  contained  a  count  upon  an  account  stated ;  and  it  made 
profert  of  the  two  deeds. 

The  defendant  pleaded  (to  the  first  count),  that,  after  the  said  31st  of  January 
1829,  to  wit,  on  the  14th  of  April  1831,  the  defendant  became  bankrupt  within  [8S2] 
the  true  intent  and  meaning  of  the  statute  then  in  force  concerning  bankrupts,  and 
that  the  cause  of  action  in  uie  first  count  mentioned  accrued  to  the  plaintiffs  befon 
the  defendant  became  a  bankrupt  aa  aforesud — secondly  (to  the  second  count),  that 
the  indenture  in  t^e  second  count  menticmed  was  not  his  deed — thirdly  (to  the  second 
count),  that  the  indenture  in  that  count  mentioned  was  obtained  from  the  defeodant 
by  the  plaintiflb  and  one  B.  J.  Browne,  and  others  in  collusion  with  th^n,  by  fraod, 
covin,  aad  misr^resentation — fourthly  (to  the  third  count),  never  indebted — fifthly 
(to  the  third  count),  that  the  statement  of  the  account  in  the  said  third  count  men- 
tioned, and  the  statements,  acknowledgments,  and  admissions  therein  made  by  the 
defendant,  were  obtained  from  him  by  the  fraud,  covin,  and  misrepresentations  of  the 
plaintiffs  and  one  R.  J.  Browne,  and  others  in  collusion  with  them. 

The  plaintiffs  joined  issue  on  the  first,  second,  and  fourth  pleas,  traversed  the 
fraud,  covin,  and  misrepresentation  in  the  third,  and  replied  de  injuri&  to  the 
fifth  plea  (a). 

(a)  In  Cou^  v.  Garbett,  13  M.  &  W.  33,  it  was  contended  that  a  plaintiff  could 
not,  in  debt  on  simple  contract,  reply  de  injurifi.  to  a  plea  containing  matter  of  excuse 
only.  In  delivering  the  judgment  of  tiie  court  in  that  case,  Pollodc  C.  R  sam,  "As 
to  the  first  objection,  the  general  traverse,  de  injurift,  was,  no  doubt,  until  the  new 
rules  came  into  operation,  confined  to  actions  of  tresspass,  replevin,  and  actions  on 
case  (for  malfeasance) ;  for,  in  those  actions  only,  did  the  necessity  of  such  a  traverse, 
generally  speaking,  occur.  In  actions  of  assumpsit,  and  on  the  case  for  nonfeasance, 
(and  misfeasance),  there  were  probably  no  special  pleadings  contuning  matter  in 
excuse,  and  requiring  such  a  traverse ;  as  is  explained  by  Lord  Denman  in  delivering 
the  judgment  of  the  court  of  Queen's  Bench  in  Purchell  v.  Salter,  1  Q.  K  202  ;  and  in 
actions  of  covenant  and  debt  on  specialties,  such  pleas  were  very  rare ;  and  the  adop- 
tion of  a  general  traverse  was  practically  unnecessary.  But  since  the  new  rules,  soeh 
pleas,  in  actions  of  assumpsit  and  debt,  have  become  very  common ;  and  the  princiide 
being  the  same,  viz.  that  a  plaintiff  should  be  at  liberty  to  put  in  issue,  by  one  ttavoa^ 
the  whole  matter  of  excuse  contained  in  the  plea^  it  is  higaly  reasonable  that  a  simihr 
form  of  general  traverse  should  be  idlowed  in  those  autions  also ;  and  accordingly,  all 
the  courts  have  sanctioned  such  a  form  of  replication  in  actions  of  assumpsit,  making 
a  change  only  in  the  words,  which  are  merely  formal.  In  actions  of  debt  in  any  form, 
this  has  not  yet  been  done,  except  by  the  court  of  Queen's  Bench,  in  the  case  of 
Pvirchdl  v.  Salter,  in  which  judgment  was  reversed  on  another  ground,  the  court  of 
error  not  being  called  upon  to  give  an  opinion  upon  this  question.    It  is  now  neoes- 
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reSSI  The  defendant  joined  issue  upon  the  replication  to  the  thii-d  and  fifth  pleas. 
By  tneir  particulars  of  demand,  t^e  plaintiffs  claimed  [85^  109L  68.  lOd.,  the 
alleged  balanoe  of  a  mtni^i^  debt  of  5251,  secured  by  the  deed  of  tiid  31b6  of  July 


1829,  mentioned  in  the  first  count  of  the  deoluation ;  which  [866]  debt,  though  barred 
by  the  defendant's  certificate,  was  said  to  be  revived  by  the  deed  of  tlie  30th  of  August 
1838,  mentioned  in  the  second  count 

sary  for  us  to  decide  it ;  and  we  concur  in  thinkine  that  the  judgment  of  the  court  of 
Queen's  Bench,  upon  this  point,  was  correct,  and  that  the  reasons  given  at  length  by 
Lord  Denman,  are  quite  satisfactory." 

Notwithstanding  these  changes  in  the  law  with  respect  to  pleadings  in  assumpsit 
and  debt  on  umple  contract,  the  course  of  pleading  in  covenant  and  in  debt  on  specialty, 
i^tpears  to  remain  unaltered.  The  new  rules  make  no  alteration  as  to  the  course  of 
pirading  in  these  two  forms  of  action,  except  by  deolaring  that,  "in  debt  on  specialty 
or  covenant,  the  plea  of  non  est  factum  anall  operate  as  a  denial  of  the  execution 
the  deed  in  point  of  fact  only ;  and  all  other  defences  shall  be  specially  pleaded, 
iDclading  matters  which  make  the  deed  absolutely  void,  as  well  as  those  which  make 
it  avoidable."  The  few  cases  which  are  affected  by  this  rule  do  not  appear  to  require 
any  deviation  from  the  antient  rules  of  pleading  as  to  replications.  In  Rickards  v. 
Murdock,  10  B.  &  C.  427,  5  Mann.  &  Ryl.  418,  and  in  Gibbons  v.  Mottram,  ante,  656, 
de  injuria  was  replied  in  covenant.  In  these  cases  the  defendant,  instead  of  raising 
the  question  as  to  the  propriety  of  the  course  taken  by  the  plaintiff,  by  a  special 
demurrer,  joined  issue  upon  the  replication,  and  thereby  waived  the  objeobon. 

The  following  cases  are  referred  to  in  Crogatt^s  case : — 

M.  21  £.  3,  fo.  40,  pi.  43.  In  trespass  for  cutting  trees,  the  defendant  justified 
as  lessee  of  the  Master  of  St  Leonard  of  a  house  as  appurtenant  to  which,  tiie  Master 
vas  entitled  to  estovers.  A  general  replication  de  in]uri&  was  held  to  be  bad  without 
answering  the  title  set  up  as  to  estovers. 

M.  24  E.  3,  fo.  72,  pi.  86.  In  a  pleA  of  trespass,  coram  rege,  for  taking  a  plough 
and  three  horses,  the  defendant,  by  Skipwith,  pleaded— "We  are  lord  of  such  a 
manor,  annexed  to  our  prebend ;  and  we  say  that  all  the  tenants  within  the  manor 
are  tenants  in  bondage  or  at  will "  (afterwards  called  tenants  by  the  court-roll,  now, 
tenants  by  copy  of  court-roll),  "  and  that  the  usage  is  such  that  all  the  tenants  come 
to  the  court  there  holden  next  after  the  feast  of  St.  Michael,  and  elect  among  them 
two  or  three  to  be  reeves  (provostes),  and  present  them  to  the  steward,  so  that  he 
accept  one  of  them  to  the  office,  and  take  fine  of  the  others  if  they  oome  not  And  if 
he  who  is  elwted  and  accepted  will  not  do  it,  it  has  been  always  used  to  compel  and 
justice  him  to  do  it  by  distress.  And  he  says  that  the  plaintiff  holds  of  him  fourteen 
acres  of  land  of  such  condition,  and  was  elected  by  the  tenants  and  accepted  by  the 
steward.  And  because  he  refused  to  be,  &c  he  took  the  said  plough  and  horses,  and 
prays  judgment,  if  wrong,  &c."  The  plaintiff  replied  that  he  took  them  of  his  own 
wrong,  wmumt  this,  that  lie  took  them  for  such  cause,  &c.,  the  issue  upon  which  was 
accepted.  (The  second  edition  of  the  Year-bookB,  by  an  evident  misprint,  omits  t^e 
words  in  italics.) 

T.  44  E.  3,  fo.  18,  pi.  12.  In  trespass,  quare  clausum  fregit,  brought  byan  infant, 
t^e  defendant  pleaded  that  the  plaintiff's  father  held  a  house  and  land  of  the  Prince  of 
Wales  by  escuage,  and  died,  whereupon  the  Prince  seized  the  wardship  and  granted  to 
us,  and  we  entered,  &o.  A  general  replication  de  injuria  was  held  to  be  1^ ;  upon 
which  the  plaintiff  traversed  the  tenure. 

22  Ass.  fo.  94,  pi.  42.  In  trespass  quare  clausum  fiegit,  and  destroying  the  germins 
of  his  fruit-bearing  trees,  the  defendant  pleaded,  that  which  the  plaintifT  calls  his  elose 
is  a  croft  containmg  eight  acres  of  arable  land,  in  which  we  and  our  ancestors  from 
time,  &o.  have  common  appendant  to  our  freehold  in  the  same  town  for  all  numner  <i 
animals,  to  wit,  two  years — after  the  corn  reaped  and  carried  away,  until  the  land 
be  re-sown,  and  every  third  year — for  the  whole  year.  That  the  plwntiff  had  inclosed 
the  said  croft  with  ditches  and  hedges,  and  afterwards  the  plamtiff,  when  the  com 
there  growing  was  carried,  abated  the  ditch  and  hedge,  and  made  an  entry  for  his 
cart  to  the  croft  to  carry  the  same ;  and  after  his  said  corn  had  been  carried,  he 
inclosed  as  before.  That  we  abated  the  same,  and  entered  into  the  close  with  beasts 
to  common.  And  as  to  the  breaking  down  and  destroying  the  trees,  we  say  that 
tiiere  was  a  garden  adjoining  the  croft,  which  garden  was  mclosed  with  walls,  and 
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[866]  At  Uie  trial,  before  Lord  Denman  C.  J.,  a,t  the  last  summer  assizes  jEor  the 
county  (tf  Kenl^  the  following  focts  a|^f»eared : — 

[867]  By  an  indenture  of  the  3Ut  of  July  1828,  made  between  James  Conlstin^ 
of  the  fint  part,  the  defendant,  of  the  second  part,  the  plaintiff  Courtney,  the  deceased 
re68]  Gronow,  and  the  plaintiff  Howell,  tx-uatees  of  the  marriage  settlement  of  WiUiam 
Thomas  and  Catherine  Jenkins,  of  the  third  part,  and  Vaughan  and  Simmons,  of  the 

always  held  in  severalty,  and  that  the  plaintiff  abated  a  wall  which  was  between  the 
croft  and  the  garden,  and  made  them  as  one  plain  ;  and  that  our  beasts  eacaiped  into 
the  garden  by  default  of  closure,  tmd  by  the  plaintiff's  own  fault.  Judgment,  if  he 
can  assign  ta-e^uss  in  our  persra.  Kiclunond,  for  the  plaintiff.  You  bro«e  oar  ckss 
of  your  own  wrong,  as  we  have  supposed  by  our  bill,  absque  hoc  that  yoa  had  caanmim 
there ;  upon  whi<£,  issue  was  jcnned. 

22  Asa.  fo  104,  {d.  80.  In  trespass  against  tile  prior  of  G.  for  impriaomng  the 
^aintiff  for  ax  months^  in  the  10th  year  of  Edward  IE.  (26  years  before),  ike  defcD- 
dant  pleaded  that  he  was  cou-canon  with  the  former  prior,  who  commanded  the 
defendant  and  others  to  seize  the  body  of  the  plaintiff  as  a  ward  and  (as)  heir  apparent 
to  R.,  his  father,  who  held  hie  land  in  M.  of  the  prior,  by  knight's  serviceL  Whwe- 
upon  we  seized  the  body  of  the  plaintiff,  in  the  name  of  a  ward,  as  it  was  lawful  for 
us  to  do ;  and  we  kept  him  in  our  custody  six  months,  Ssc  ;  and  we  say  that  there 
was  one  K.,  his  elder  brother,  son  and  heir  of  the  aforesaid  R.  of  the  said  land ;  which 
R.  in  the  time  of  his  father,  waa  seized  and  taken  away  by  the  Scots  (ravy  ove  lea 
Escooea),  and  carried  out  of  the  kingdom ;  and  after  the  death  of  his  father,  and  after 
the  said  six  months,  he  came  back  to  M.  And  we  perceiving  his  return,  and  that  he 
was  the  next  hor  of  the  land  and  not  the  ^ainta^  removed  our  hands  (ouster  la 
maine)  and  waived  the  wardship  of  the  plaintiff.  And  we  demand  judgment,  if,  of 
this  detainer,  you  can  assign  wrong  in  our  person.  The  plaintiff  replied  that  he  held 
his  luid  of  T.  M.,  and  not  of  the  prior  of  G.,  wherefore  he  imprisoned  us  of  his  own 
wrong,  absque  tali  cauali.  It  was  held  that  the  tenure  was  not  traversable  specially, 
and  that  the  issue  was  properly  taken  de  injuria,  &c.,  absque  tali  causA  Sed  vide 
14  H.  4,  infra. 

H.  13  B.  2,  Fitzb.  Abr.  Issue,  pi.  163.  Rescue,  agunst  two.  Plea,  by  Hankford, 
that  one  R.  affirmed  a  plaint  to  the  sheriff  of  summons  against  (sur)  the  plaintiff,  of 
the  same  cattle  and  the  same  taking;  whereupon  the  sheriff  made  a  warrant  oi 
deliverance  to  the  defendants  to  make  tiie  deliverance,  wherefore  they  made  deUver- 
ance  by  force  of  the  said  warrant.  Judgment^  if,  &o.  The  plaintiff  replied  by  Hill 
Serjt.,  de  injuria  8u&  proprift,  absque  tali  oausfL ;  and  by  t^e  award  of  the  court  BS\ 
was  put  to  answer  to  that  matter  specially,  notwithstanding  that  it  was  not  (rf  record; 
wherefore  Hill  said  de  injuria  su&  propril^  absque  hoc,  that  they  had  a  warrant  the 
sheriff  at  the  time  of  the  said  taking ;  upon  which  issue  was  joined. 

H.  14  H.  4,  fo.  32,  pi.  45,  was  an  action  of  trespass  for  taking  the  plaintifTs  goods 
and  his  servant,  in  which  the  defendant  justified  taking  the  plaintiff's  servant  by  the 
command  of  Sir  John  Oldcastie,  as  guardian  in  chivalry  of  tiie  plaintiff's  servant  A 
general  replication  de  injurift  waa  hdd  bad,  as  involving  the  tenure  aa  well  aa  the 
command. 

P.  2  H.  5,  fo.  1,  pi.  1,  was  replevin ;  in  which  the  defendant  made  cognizance  as 
bailiff  to  the  prior  of  B.,  for  rent  aervice.  A  replieati<m  de  injuri&  was  hsSd  bad, 
because  it  was  no  answer  to  the  substanoe  of  the  cognizMioe,  namdy,  the  ipnai^a  right 
to  distrain. 

M.  10  H.  6,  fo.  3,  pi.  9.  In  trespass  for  taking  horses,  the  defendant  Jnatified  for 
a  distress  for  rent  arrear  upon  a  demise  from  him  to  the  plaintiff.  De  iniun&  generally 
was  held  to  be  a  bad  replication,  and  the  plaintiff  was  told  that  he  should  traverse  ttw 
demise  or  the  arrears.    He  traversed  the  latter. 

M.  19  H.  6,  fa  7,  pi.  14.  A  general  replication  de  injuria  to  a  plea  justifying 
under  an  execution  for  an  amercement  in  Uie  admirals  court,  was  hwd  to  n 
insufficient. 

M.  21  H.  6,  fo.  6,  pi.  14.  In  false  imprisonment  at  D.  in  Cornwall,  by  Otiva 
against  Micbil,  the  defendant  pleaded  that  J.  Kelly  and  others  were  seised  of  the 
manor  of  Bodmalgan,  in  the  county  oi  Cornwall,  in  fee,  until  they  were  ousted  with 
a  strong  hiuid  bv  the  plaintiff;  that  they  came  to  Baldwin  Folford,  one  of  the  jturtices 
of  the  peace  wiwin  the  county,  and  required  him,  according  to  the  form  of  the  atatoti^ 
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fourth  part ;  after  reciting  a  mortgage  debt  of  2501.  due  from  the  defendant  to  Coulsting, 
and  that  the  defendant  had  requested  Courtney,  Gronow,  and  Howell  to  lend  him, 
525L,  which  they  bad  agreed  to  do  upon  having  such  security  as  thereinafter  contained, 
and  also  the  bond  of  the  defendant  thereinafter  mentioned,  and  that  it  had  been 
agreed  that  Coulsting  should  be  paid  the  2501.  due  to  him  out  of  the  said  525L,  and 
that  he  should  join  in  executing  that  indenture — it  was  witnessed,  that,  in  pursuance 
of  the  said  agreements,  and  in  consideration  of  2501.,  part  of  the  said  sum  of  5251.,  to 
Coulsting  paid  by  Courtney,  Gronow,  and  Howell,  at  the  request  and  by  the  direction 
of  the  defendant,  the  receipt  of  which  sum  of  2501.,  and  that  the  same  was  in  full 
discharge  of  the  sud  debt,  Coulsting  did  thereby  acknowledge,  and  of  and  from  which 
said  principal  sum  of  2501,  and  all  principal  and  interest  moneys  due  upon  or  by  virtue 
of  his  said  thereinbefore  in  part  recited  securities,  he  did  thereby  acquit,  release,  and 
discharge  the  said  Courtney,  Gronow,  and  Howell,  and  their  respective  heirs,  executors 
and  administrators,  and  the  defendant,  his  heirs,  appointees,  executors  and  adminis- 
trators, and  also  the  said  hereditaments ;  and  also  in  consideration  of  2751.  (residue  of 
the  said  sum  of  5251.)  lent  by  Courtney, Gronow,  and  Howell,  to  the  defendant,  Coulsting 
released,  and  the  defendant  ratified  and  confirmed  unto  Vaughan  and  Simmons,  and 
to  their  heirs,  certain  messuages,  tenements,  and  hereditaments  therein  de-[859]- 
scribed,  and  in  their  actual  possession  then  being,  by  virtue,  &c.,  to  the  use  of  Vaughan 
and  Simmons,  and  their  heirs,  subject  to  the  proviso  for  redemption  thereinafter  con- 
tained, and  upon  the  trusts,  and  for  the  purposes,  thereinafter  declared  and  expressed ; 
with  a  proviso  for  redemption  by  the  defendfinl^  his  heirs,  executors,  administratorB, 
or  assigns,  on  payment^  on  the  3lBt  of  January  then  next,  unto  Courtney,  Gronow, 
and  Howell,  or  the  survivors,  &&,  the  principal  sum  of  525L,  with  interest  thereon 
thenceforth  at  the  rate  of  51.  per  cent,  without  deduction,  and  also  for  avoiding  a 
bond  of  even  date  therewith,  from  the  defendant  to  Courtney,  Gronow,  and  Howell, 
in  the  penal  sum  of  10501.,  for  securing  the  said  principal  sum  and  interest;  and  also 
a  power  to  the  mortgagees  to  sell,  upon  default,  and  a  covenant  by  the  defendant,  for 
himself,  his  heirs,  executors,  &c.,  to  pay  the  prinoipol  sum  on  the  day  named,  witdi 
interest  tiiereon  thenceforth  at  51.  per  cent,  wi. 

to  remove  the  sud  power  out  of  the  manor :  whereupon  the  said  B.  Folford,  on,  &c., 
according  to  the  form  of  the  statute,  came  to  the  said  manor  to  see  the  said  power 
and  forcible  entty,  uid  found  the  plaintiff  within  the  manor,  and  keeping  the  said 
manor  with  force  and  arms,  and  arrested  him,  and  sent  him  to  the  kin^s  gaol  at 
Launceston,  of  which  town  the  said  Michil  was,  at  the  time  of  the  supposed  lavspass, 
c<ni8tablc ;  and  by  force  of  a  warrant  made  to  the  said  Miohil  by  the  said  justice,  to 
receive  the  plaintiff,  he  did  receive  him  and  put  him  in  prison,  &c. :  the  plaintiff 
replied  de  injuria  generally.  This  replication  being  held  bad,  the  plaintiff  traversed 
that  the  justice  ilium  ei  misit.  At  the  end  of  this  case  of  Oliver  v.  Michil  two  cases 
were  cited,  in  which  a  replication  de  injuria,  was  admitted  to  a  justiJication  under  a 
fi.  fa.  upon  a  judgment  recovered,  on  the  ground  that,  notMrithstanding  the  recovery, 
the  recoveror  may  have  taken  the  goods  wrongfully. 

T.  38  H.  6,  fo.  9,  pi  14.  In  trmpass,  the  defendant  justified  under  a  right  of  way, 
by  prescription,  from  his  messuage,  and  land,  to  a  church  aud  to  a  market  The 
plaintiff  replied  do  injuriH,  absque  hoc  that  the  defendant  and  hu  ancestors  had  such 
right.  The  reporter  suggests  that  the  plea  was  bnd,  inasmuch  as  the  road  to  the 
market  might  be  found  one  way,  and  the  road  to  the  church,  another  way. 

M.  39  H.  6,  fo.  32,  pi.  44.  In  case  for  stopping  a  sewer  through  which  water  ran 
from  Henloy  to  Abingdon,  the  defendant  pl^ided  a  demise  from  R.  Dalburgh  of  a 
mill,  and  prescribed  through  him,  to  repair  and  rebuild  the  mill  when  necessary ;  and 
alleged  that  the  mill  was  ruinous,  and  that  it  became  necessary  to  repair,  and  that  the 
repairing  caused  the  stoppage.    The  plaintiff  traversed  the  prescription  only. 

T.  9  K  4,  fo.  22,  pi.  23.  In  trespass  for  taking  two  butts  of  wine,  the  defendant 
prescribed  for  wreck,  and  alleged  that  the  butta  were  thrown  upon  his  manor  from  a 
vessel  that  was  wrecked,  and  that  he  took  them  as  wreck.  The  plaintiff  replied  de 
injuria,  absque  hoc  that  they  were  wreck ;  upon  which  an  issue  was  accepted. 

P.  12  R  4,  fo.  10,  pL  28.  In  trespass  quare  clsusum  fregi^  the  defrauiant  pleatfed 
that  the  phuntiff  had  his  the  defendant's  land  in  execution  by  8tatut«-merchant^  and 
that  he  entered  to  see  if  any  waste  had  been  committed.  A  general  replication  de 
injuria  was  held  bad.    The  plaintiff  then  replied  that  the  d^endant  entered  and 
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The  defendant,  on  the  14th  of  April  1831,  became  bankrupt;  and  shOTtly  after- 
wards duly  obtained  his  certificate. 

On  the  21st  of  December  1832,  by  an  agreement  between  Vaughan  and  Simmons 
of  the  one  part,  and  the  defendant  of  the  other  part — reciting  the  mortgage  deed  cf 
the  3lBt  of  July  1828,  and  the  power  of  sale  therein  contained ;  that,  on  or  about 
the  16tb  of  April  1831,  a  commission  of  bankrupt  was  awarded  and  issued  against 
the  defendant^  under  which  he  was  duly  declared  a  bankrupt^  and  had  duly  obtained 
his  certificate ;  and  reciting  that  Vaughan  and  Simmons  haci  ofiered  the  pnwerty  far 
sale,  and  that  there  had  been  no  bidder ;  and  reciting  that  Vaughan  and  Smmon^ 
in  pursuance  of  the  trusts  reposed  in  them  by  the  indenture  of  the  Slst  of  July  1828, 
had  contracted  with  the  defendant  for  the  sale  to  him  of  the  me36ua^;ea,  tenements, 
and  hereditaments  comprised  in  that  indenture,  at  the  price  of  [860]  577L  10s. — it 
was  witnessed  that  Vaughan  and  Simmons  agreed  to  sell,  and  the  defendant  to 
purchase,  the  messuages,  &c.  for  the  sum  of  5771.  10s.,  to  be  paid  by  the  defenduit 
to  Vaughan  and  Simmons,  their  heirs,  executors,  &c.,  on  the  4th  of  August  then  next^ 
at  which  time  the  said  purchase  was  to  be  completed :  and  it  was  thereby  agreed 
that  the  defendant  should  pay  interest  on  the  said  purchase-money,  after  l^e  rate  of 
61.  per  cent,  from  the  date  thereof  to  the  day  of  settlement  oE  the  said  purchase :  and 
it  was  thereby  provided  and  declared,  that  if  the  d^endant  should  make  de&nlt  in 
the  settlement  of  the  said  purchase,  or  in  payment  of  the  said  purchase-money  d 
5771.  10s.  on  the  said  4th  of  August,  it  should  be  lawful  for  Vaughfm  and  Simmons^ 
or  the  survivor,  &c.,  his  heirs,  Ac,  upon  any  such  default  being  made,  or  at  any  such 
time  or  times  thereafter  as  he  or  they  might  think  proper,  to  commence  any  snit  at 
law  or  in  equity  on  account  of  any  breach  of  the  agreement,  or  to  compel  a  specific 
performance  thereof,  or  to  enter  upon  and  take  possession  of  the  premises  so  sold  as 
f^oresaid,  and  the  rents  and  profits  thereof  and  either  immediately  thereafter  or  at 
any  such  remote  period  or  periods  as  Vauf^han  and  Simmons,  or  the  survivor,  &c. 
might  think  proper,  to  exercise  and  carry  into  execution  all  the  powers  and  trusts 
reposed  in  them  by  the  said  indenture  of  the  Slst  of  July  1828,  as  fully  as  if  the 
agreement  now  in  recital  had  never  been  made ;  in  which  case  the  defendant  should 
be  responsible  to  Vaughan  and  Simmons  for  any  loss  or  damage  occasioned  theiehj 

claimed  the  land  as  his  own,  absque  hoc,  that  he  came  to  see  waste.   It  was  heki  that 

the  absque  hoc  should  have  been  omitted. 

P.  16  E.  4,  fo.  4,  pi.  10.  The  defendant  justified  taking  grass  cut  and  severed 
from  the  nine  parts,  as  his  tithes.  The  court  intimated  an  opinion  that  the  genial 
replication  de  injuria  was  improper;  upon  which  the  plaintiff  traversed  the  severance 
from  the  nine  parts. 

M.  2  H.  7,  fo.  3,  pi.  9.  To  a  justification  of  arresting  the  plaintiff  on  susmcicHi  of 
a  robbery  committal,  the  generri  replication  de  injuria  was  received  without  objectara. 

M.  5  H.  7,  fo.  6,  pi.  12.  In  trespass  for  assault,  wounding,  and  imprisonment, 
the  defendant  justified  the  assault  by  son  assault  demesne,  and  justified  the  imprison- 
ment on  the  ground  that  he  was  constable  in  the  town,  and  that  the  plaintiff  asnulted 
him  and  broke  the  peace,  and  that  he  took  him  and  brought  him  to  gaol  for  the 
preservation  of  the  peace.  The  plea  was  held  good,  as  was  also  a  replication  de 
mjurift,  because  no  matter  of  record  was  alleged  in  the  plea. 

M.  16  H.  7,  fo.  2,  pi.  7.  In  trespass  de  bonis  asportatis  the  defendant  pleaded 
that  J.  Wimbish  was  possessed  of  the  goods,  and  sold  them  to  the  plaintiff;  utat  the 
plaintiff  left  them  in  the  possession  of  Wimbish  for  his,  the  plaiotafirs  use ;  that  after- 
wards Wimbish  deliverad  the  goods  to  the  defendant^  to  cany  them  to  Grrocers'  Hall 
in  London ;  and  that  by  force  thereof  the  defendant  took  tiiem  accordingly. — ^Fineux 
Serjt.  When  goods  are  bought  of  me  and  are  left  in  my  possession,  the  property  and 
possession  are  immediately  in  him;  luid  for  the  detainer  afterwards,  trespass  lies 
against  him ;  quod  fuit  negatum  per  totam  ouriam ;  k  fortiori  against  his  bailee  w 
vendee ;  quod  fuit  etiun  negatum ;  for  it  was  sakl  that  where  a  ^nrty  comes  to  gootfa 
by  lawful  title  by  the  delivery  of  l^e  plaintiff,  he  shall  not  be  punished  as  a  trespasser, 
but  by  writ  of  detinue ;  but  u  a  person  takes  them  out  of  die  possession  of  him  who 
comes  lawfully  to  the  goods  at  first,  he  shall  be  punished  as  a  trespasser.  Fineai 
then  replied  de  injuri&  generally.  In  that  case  it  was  said  by  Bryan  C.  J.,  that  the 
^neral  replication  de  injuria  propria  absque  tali  causft,  is  a  good  form  of  pleading 
in  those  oases  only  where  a  tort  is  confessed  on  both  sides. 
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or  in  o(Mue^ueuce  thereof,  as,  or  in  the  nature  of,  liquidated  damages,  and  ahouM 
also  be  enbtied  to  any  surplus  that  might  remain  in  the  hands  of  Vaughan  and 
j^mmons,  or  the  survivor,  &c.,  after  payment  of  the  stud  purchase-money  «ia  interest, 
costs,  charges,  damages,  and  expenses. 

By  indenture  of  the  30th  of  August  1838,  between  the  [861 J  defendant  of  the  first 
part,  Vaughan  and  Simmons  of  the  second  part,  the  plaintiffs  of  the  third  part, 
\V.  Thomas  and  C.  his  wife  of  the  fourth  part,  Jane  Jenkins,  W.  J.  Browne,  and 
R.  J.  Browne,  of  the  fifth  part,  the  said  R.  J.  Browne  of  the  sixth  part,  and  Heaviside 
of  the  seventh  part— reciting  the  marriage  settlement  of  the  29th  of  August  1820, 
made  between  the  said  W.  Thomas  of  the  first  part,  the  said  G.  Thomas  (then 
C.  Jenkins,  spinster)  of  the  second  part,  the  plaintiffs  and  Gronow,  and  Walter 
Browne,  since  deceased,  of  the  third  part ;  and  reciting  the  power  contained  in  such 
settlement  for  plaintifib  and  the  other  trustees  to  invest  ike  moneys  thereby 
settled,  in  the  funds  or  upon  real  security,  and  a  power  to  appoint  new  trustees  in 
the  case  <rf  tiie  death,  refusal  or  declining  to  act  of  either,  and  that  the  trust  premises 
should  be  conveyed  and  assigned  to  such  new  trustees  jointly  with  the  surviving 
biistees,  or  solely,  as  the  case  might  require ;  and  reciting  the  death  of  Walter 
Browne ;  and  reciting  that  a  sum  of  5251.  therein  mention^  had  been  paid  off  and 
secured  by  the  said  indenture  of  the  Sist  of  July  1828,  and  by  the  said  bond  of  the 
defendant,  dated  the  Slst  of  July  1828,  and  by  the  said  agreement  of  the  2l8t  of 
December  1832 ;  and  further  reciting  "  that  by  indentures  of  lease  and  release,  bearing 
date  the  30th  and  31st  days  of  July  1828,  the  release  made  between  Goulsting  <»- 
the  first  part,  the  defendiuit  of  the  second  part,  the  plaintiff  Courtney,  Gronow,  and 
the  plaintiff  Howell,  of  the  third  part,  and  Vaughan  and  Simmons  of  the  fourth  put, 
certain  premises  thereiD  desoribra  were, — ^in  consideration  of  the  sum  of  2601.  to 
Goulsting,  by  the  desire  of  the  defendant^  and  of  2761.  to  the  defendant,  paid  by 
Courtney,  Gronow,  and  Howell  (and  which  sums,  amounting  together  to  6251.,  formed 
part  of  the  trust  fund  vested  in  Courtney,  Gronow,  and  B.  Howell),— conveyed  by 
Goulsting  and  the  defendant,  subject  as  therein  is  mentioned,  unto  and  to  the  use  of 
[8fi2j  Vaughan  and  Simmons,  and  their  heirs,  upon  trust,  in  case  the  defendant^  his 
executors,  &c,  should  not  pay  unto  Courtney,  Gronow,  and  Howell,  or  the  survivors, 
&C.,  on  the  3l8t  of  January  1829,  the  sum  of  5251.,  and  interest  at  51.  per  cent,  to 
enter  upon  the  said  premises  and  sell  the  same,  and  to  apply  the  proceeds  which 
should  arise  &vm  the  sale  thereof,  in  discharge  of  the  said  sum  of  6251.  and  interest^ 
and  to  stand  poasessed  oS  the  surolus  or  residue  of  such  proceeds,  upon  the  trusts 
in  the  last-mentioned  indenture  declared  of  and  concemrag  t^e  same:  and  also 
reciting  that  tibe  said  sum  d  6361  and  interest  was  further  secured  by  the  defen- 
dant's bond,  braring  date  the  Slst  of  July  1828 :  and  also  reciting  that  there  was  due 
from  the  defendant,  on  the  2l8t  of  December  1832,  the  said  sum  of  5251.,  and  an  arrear 
of  interest  in  respect  thereof,  amounting  to  521.  lOs. :  and  also  reciting  that  Gronow 
departed  this  life  previously  to  November  1832 :  and  also  reciting  that  the  plaintiff 
Courtney  was  desirous  of  relinquishing  the  trust :  and  also  reciting  that  by  an  agree- 
ment bearing  date  the  21st  December  1832,  and  made  between  Vaughan  and  Simmons 
of  the  one  part,  and  the  defendant  of  the  other  part,  Vaughan  and  Simmons,  in  pursu- 
ance of  the  power  for  that  purpose  vested  in  them  by  the  indenture  of  the  31st  of  July 
1828,  and  at  the  request  of  the  several  parties  thereto  of  the  second,  third,  fourth,  and 
fifth  parts,  i^reed  to  sell,  and  the  defendant  agreed  to  buy,  the  premises  vested 
in  them  by  the  said  indentures  of  the  30th  and  Slst  of  July  1828,  at  the  price  of 
677L  10s.,  to  be  paid  by  Uie  defendant  on  the  4th  of  Aunist  then  next,  at  which  time 
the  purchase  was  to  be  completed :  and  also  reciting  that  the  said  w;reemeot  had 
not  been  carried  into  effect,  but  the  said  principal  sum  of  5261.,  and  the  said  arrear 
of  interest  of  521.  10s.,  making  together  5771.  lOs.,  were  still  due  and  owing  from 
ihe  defendant  to  the  plaintiffs,  as  the  defendant  did  thereby  acknowledge ;  and  also 
[863]  reciting  that  all  interest  in  respect  of  the  stud  sum  of  5771.  1(^.  had  been 
received  by  C.  Thomas  up  to  the  24th  day  of  June  last,  as  he  the  defendant  declared ; 
it  was  witnessed  that  W.  Thomas  and  C.  his  wife,  pursuant  to  the  power  to  them 
given  by  the  said  indenture  of  the  29th  of  August  1820,  did  nominate  and  appoint 
the  said  R.  J.  Browne  to  be  a  trustee  of  the  said  indenture,  and  of  the  trust  money 
thereby  assured,  in  the  place  of  the  plaintiff  Courtney,  and  in  conjunction  with  the 
plaintiff  Howell,  and  J.  Jeukins,  and  W.  J.  Browne  :  and  it  was  furtiier  witnessed  that 
the  phuntiflb,  and  W.  Thomas  and  C.  his  wife,  J.  Jenkins,  W.  J.  Browne,  and  K.  J. 
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Browne,  did  thereby  assign  luito  Heaviside  the  said  mortgage  debt  of  5251.,  and  the 
said  debt  of  521.  10s.  (which  debts,  making  together  t^e  sum  of  5771.  lOa.,  were  then 
stated  to  be  due  from  the  defendant),  aud  also  the  said  bcmd  of  the  defendant,  to  the 
intent  that  Heaviside  should  forthwith  assign  the  same  unto  the  plaintiff  HoweU, 
Jenkins.  W.  J.  Browne,  and  B.  J.  Browne,  upon  and  for  such  trusts,  intents,  and 

Surposes  aa  by  the  siud  indenture  of  the  29th  d  August  1820  were  exmeesed  wd 
eckred :  and  it  was  furtiier  witnessed,  that,  in  consideration  of  5s.  &c  Vaughan  aod 
Simmons,  by  the  direction  and  with  the  consent  of  the  several  parties  thereto,  testified 
as  aforesaid,  and,  so  far  as  they  lawfully  could  or  might,  did  grant  unto  Heaviside 
and  his  heirs  all  their  estate  and  interest  in  the  messuages,  tenemeutfi,  aod  heredita- 
ments vested  in  them  by  the  said  indenture  of  the  31st  of  July  1828 ;  and  that  the 
plaintiffs,  and  W.  Thomas  and  C.  his  wife,  J.  Jenkins,  and  W.  J.  Browne,  and  £.  J. 
Browne,  did  release  unto  Heaviside  (in  his  actual  possession,  &c.)  the  messuages, 
tenements,  and  hereditaments  so  vested  in  Yaughau  and  Simmons :  to  hold  the  same 
unto  Heaviside  uid  his  heirs,  for  all  such  estate  aud  interest  as  Yaiudiau  and  SimiiMHis 
then  had  therein,  to  the  use  ol  the  plaintiff  Howell,  J.  Jenkins  W.  J.  Browne,  and 
[864]  B.  J.  Browne,  and  their  heuv,  upon  such  trusts,  and  subject  to  such  powm, 
provisoes,  agreements,  and  declarations  as  were  expressed  uid  declared  in  ama  by  the 
said  indenture  of  the  3lBt  of  July  1828  and  the  saia  agreement  of  the  2 1st  of  December 
1832 :  and  it  was  thereby  agreed  between  the  parties  thereto,  that  all  the  powers 
vested  in  Vaughan  and  Sinmioiu  under  the  said  indentures  of  the  30th  and  Slst  oi 
July  1838,  particularly  the  powers  of  sale  therein  contained,  should  be  vested  in  the 
plaintiff  Howell,  J.  Jenkins,  W.  J.  Browne,  and  K.  J.  Brown^  and  their  heirs,  as  fully 
as  if  the  same  had  been  therein  expressed  and  set  forth. 

It  was  admitted  that  the  defendant  was  entitled  to  a  verdict  upon  the  first  issue. 
Upon  the  second  isfue,  it  was  couteuded,  on  the  part  of  the  defendant^  that  the 
acknowledgment  contained  in  the  recital,  that  677L  10s.  was  then  due  for  princi{nl 
and  iuterest,  did  not  amount  to  a  covenant  to  pay  that  sum. 

With  respect  to  the  third  and  fifth  issues,  it  was  contended,  on  the  part  <rf  the 
defendant,  that  he  was  entitled  to  a  verdict  upon  the  pleas  of  fraud,  covin,  and 
misrepresentation,  on  the  ground  that  he  had  been  induced  to  execute  the  deed  of  tiie 
30th  of  Au^t  1838  by  a  representation  that  his  position  would  in  no  degree  be 
varied  by  hia  so  doing ;  and  his  lordship  inclined  to  think  that  upon  this  plea  th«e 
was  some  evidence  to  go  to  the  jury. 

The  jury  having,  under  the  direction  of  the  learned  judge,  returned  a  verdict  Ux 
the  defendant  upon  all  the  issues, 

24th  April. — Bompas  Serjt,  in  Easter  term  last^  moved  for  a  rule  nisi  for  a  new 
tnal,  on  the  ground  of  misdirection,  and  that  the  verdict  was  against  evidence. 

The  point  of  misdirection  arises  upon  the  second  issue.  It  is  submitted  that  an 
acknowledgment  of  a  [866]  debt  under  seal  amounts  to  a  covenant  to  pay ;  Seddon  v. 
Senate  (13  East,  63).  In  that  case  Lord  Ellenborough  says  (ib.  74),  *'  The  same  sense 
is  to  be  put  upon  the  words  of  a  contract  in  au  instrument  under  seal,  as  upcm  the 
same  words  in  any  instrument  not  under  seal."  Now,  it  is  clear  that  an  action  <A 
assumpsit  would  have  lain  upon  the  contract  of  30th  of  August  1838,  if  it  had  not 
been  under  seal.  [Cresswell  J.  An  acknowledgment  of  a  debt  does  not  amount  to  a 
promise,  but  the  law  implies  a  promise  from  the  acknowledgment.]  There  are  cases 
in  which  an  undertaking  to  make  out  a  good  title  has  been  implied  in  a  contract  to 
sell  [Cresswell  J.  That  would  be,  that  the  party  contracted  to  sell  what  he  had 
title  to,  and  not  that  to  which  he  had  no  tiUe.]  The  learned  judge  should  have 
directed  the  jury  that  there  was  no  evidence  of  fraud.  Brown,  the  witness  called  to 
prove  the  fraud,  stated  f^t  he  had  no  recollection  whether  he  bad  said  that  it  would 
make  no  difference.  The  finding  upon  all  the  issues  was  against  the  evid«»e. 
[Tindal  C.  J.  You  may  take  a  rule  upon  the  first  point.  We  will  consult  Loid 
Denman  as  to  the  verdict  being  against  evidence. 
A  rule  having  been  granted  upon  both  points. 

Sir  T.  Wilde  and  Chaunell  Seijts.  (with  whom  was  Peacock)  now  shewed  cause. 
The  deed  of  the  30th  of  August  1838  contained  no  covenant  on  the  part  of  the 
defendant  to  pay  the  5771.  10s.  At  the  time  that  deed  was  executed,  the  defendant's 
liability,  under  his  personal  covenant  to  the  plaintiffs,  was  altogether  barred  by  bis 
bankruptcy  and  certificate.  The  agreement  of  the  2l8t  of  December  1832,  was  not 
before  t^e  court,  otherwise  thau  by  the  recital  in  the  last  deed.   But,  as  by  thit 
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agreement  they  had  contracted  to  sell  the  premises  to  the  [866]  defendant^  they  could 
not  convey  without  making  him  a  party.  That  deed  may  operate  as  an  admission  of 
the  contract  with  Vaughan  and  Simmons ;  but  it  is  not  further  binding  upon  the 
d^ndant.  [Maule  J.  The  deed  of  the  30th  of  August  1838  seems  to  enable  the 
new  trustees  to  mtuatain  the  same  actaon  in  respect  of  the  money,  whioh  Vaughan 
and  Simmons  mieht  have  maintained  on  the  agreement  of  the  2l8t  oi  December  1832.] 
The  defendant  thereby  abandoned  the  contract  of  Nolan ;  which  was  abtuidoned  by 
the  trosteea  when  they  sold  the  property.  Words  in  a  deed  which,  as  those  used  in 
Seddon  V.  SetuUe,  clearly  import  an  agreement  to  pay,  may  amount  to  a  covenant :  but 
no  such  agreement  appears  in  this  instrument 

Bompas  Serjt.  (with  whom  was  Ogle),  in  support  of  the  rule.  The  object  and 
effect  of  the  deed  of  the  30th  of  August  1838,  were,  to  continue  the  mortgage  security. 
The  defendant  was  liable  to  pay  the  677L  lOs.  under  his  contract.  [Cresswell  J.  In 
Lakd  V.  Pirn  (7  M.  &  W.  474.  S.  C.  per  nom.  Laird  v.  Payne,  8  DowL  P.  C.  860),  a 
party  having  been  let  into  poaseasion  of  lands  under  a  contract  of  purchase,  whioh  he 
refused  to  complete,  it  was  held  that  the  vendors  could  not  recover  from  him  the 
whole  amount  of  the  purohaae-money,  but  only  the  damages  actually  sustained  by  his 
1»each  of  oonteact]  The  recital  contains  a  clear  acknowledgment  of  a  debt  A 
distinct  admission  of  a  debt  by  deed,  amounts  to  a  covenant  to  pay  it ;  Barfoot  v. 
Freswell  (3  Keble,  465),  Bryce  v.  Carre  (1  Lev.  47),  Seddon  v.  Senate  (13  East,  63), 
Salioun  v.  H<mstom{l  Bingh.  433,  8  J.  B.  Moore,  546),  Sampson  v.  Eastei-by  (9  R  &  C. 
505,  4  Mann.  &  R.  422  S.  C,  in  error,  6  Bineh.  645,  4  M.  &  P.  60),  The  Ihike  of  St. 
Jlban'sv.  HUis  (16  "Eoit,  352),  Ths  {SffT]  Earl  of  SkmoOwy  v.  Gould  (2  R  &  Aid.  487), 
Com.  Dig.  tit  Covenant  (A.  2)  (A.  4). 

TindaIj  C.  J.  To  charge  a  party  with  a  covenant,  it  is  not  necessary  that  there 
should  be  express  words  of  covenant  or  agreement.  It  is  enough  if  the  intention  of 
the  parties  to  create  a  covenant,  be  apparent  In  the  present  case  the  question  is, 
whether  or  not  the  defendant  did,  by  the  indenture  of  the  30th  of  August  1838, 
covenant  to'  pay  to  the  plaintiffs  the  sum  of  677L  10s.  The  deed  contains  no  express 
oovenant  to  that  effect :  but  it  is  argued  that  such  covenant  is  necessarily  implied. 
Looking  at  the  whole  scope  of  the  deed,  and  considering  the  situation  of  the  ptuties, 
it  appears  to  me  that  no  such  intention  is  to  be  gathered  from  it  The  deed  begins 
with  a  recital  of  the  settlement  made  on  the  29th  of  August  1820,  on  the  mairiage  of 
William  Thomas  and  Catherine  Jenkins,  containing  a  power  for  the  ptaintiifs  and  the 
other  trustees  to  invest  the  moneys  thereby  settled  in  the  funds  or  upon  real  security. 
It  then  recites  that  a  sum  of  5251.  had  been  secured  by  an  indenture  of  the  31st  of 
July  1838,  and  by  the  bond  of  the  defendant  of  the  same  date,  and  that  there  was 
due  from  the  defendant  on  the  21st  of  December  1832,  the  said  mortgage  sum  of  5251. 
and  an  arrear  of  interest  amounting  to  621.  10s.  There  is,  therefore,  a  recited  that  a 
sum  of  6771.  10s.  is  due  from  the  defendant  in  respect  of  the  mortgage  debt  foUowed 
by  a  further  recital  of  a  contract  of  purchase  of  the  premises  oamprised  in  the  mort- 
gage, bearing  date  the  2Ist  of  December  1832,  between  Vaughan  and  Simmons,  acting 
under  the  power  vested  in  them  by  the  indenture  of  the  31st  <^  July  1828,  and  the 
defendant  After  which  comes  this :  "  And  whereas  the  said  agreement  (of  the  21st 
of  December  [868]  1832),  hath  not  been  carried  into  effect,  but  the  said  principtU  sum 
of  6251.,  and  the  said  arrear  of  interest  of  521.  lOs.,  making  together  the  sum  of 
5771.  IDs.,  is  still  due  and  owing  from  the  said  Kobert  Taylor  to  the  said  John  Courtney 
and  Benjamin  Howell,  as  he  the  said  Robert  Taylor  doth  hereby  acknowledge."  The 
plaintaffs  contend  that  this  acknowledgment  of  a  debt  due  for  principal  ana  interest, 
inuiliea  a  covenant  or  agreement  to  pay  it  It  appears  to  me,  however,  that  no  such 
inrerence  is  to  be  drawn  from  this  recital.  Had  it  been  the  intention  of  the  parties 
tiiat  the  defendant  should  be  liable  to  pay  the  577L  10s.,  nothing  could  have  been 
more  easy  than  to  insert  an  express  covenant  for  payment  of  the  money.  In  the 
abamce  of  such  a  oovenant  dus  acknowledgment  may  he  suj^Kised  to  have  been 
inserted  for  some  other  purpose.  It  is  also  worthy  of  observation  tiiat,  as  the  deed 
of  1838  recites  the  previous  indenture  of  1828,  in  which  the  defendwt  covenanted  to 
pay  the  mortgage  debt  and  interest,  t^re  was  no  necessity  to  require  from  him  a  new 
covenant  That  of  itself  fiumishes  strong  ground  for  presuming  tnat  a  further  engage- 
ment to  pay  was  not  contemplated.  Looking  at  the  deed  of  1838,  the  acknowledgment 
may  very  well  have  been  mtide  diverso  intuitu.  The  object  of  the  parties  may  have 
been,  to  prevent  any  disputes  with  the  new  trustees  as  to  the  equity  of  redemption. 
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If  this  admisaiou  were  to  operate  as  a  covenant  to  pay  the  money,  the  defenduit  would 
be  in  a  worse  situation  than  at  the  time  the  deed  of  1838  was  executed.  That  deed 
recites  t^e  cfmtract  with  Vaughan  and  Simmons,  but  does  not  shew  that  that  contnet 
is  rescinded.  If  construed  as  a  dry  covenant  by  the  defendant  to  pay  the  577L  lOa 
abstractedly  from  his  position  as  a  purchaser  under  the  contract  of  the  Slst  of  December 
1832,  this  deed  would  compel  faim  to  pay  at  all  events ;  whereas,  under  that  contract 
he  would  be  liable  only  upon  the  property  being  [869]  conveyed  to  him.  Looking  at 
the  whole  scope  of  the  deed,  it  cannot  be  ti-eated  as  a  covenant  by  the  defendant  to 
pay  the  money.  It  appears  to  me  therefore,  that  the  rule  must  be  discharged.  I  am 
glad  to  be  able  to  come  to  a  conclusion,  by  which  the  party  who  procured  the  defendant 
to  execute  the  deed  is  absolved  from  all  suspicion  of  fraud. 

CoLTMAK  J.  I  am  of  the  same  opinion.  I  do  not  think  the  deed  of  August  183«^ 
was  at  all  intended  to  vary  the  liabiuty  cd  the  defendant  in  respect  of  the  577L  IOb. 
The  agreement  of  the  21st  of  December  1832,  by  which  the  defendant  contracted  with 
Vaughan  and  Simmons  to  purohase  the  mortg^;ed  premises,  and  to  pay  the  intuvst 
until  the  purchase  should  be  completed,  was  in  existence  at  the  time  this  deed  was 
prepared :  from  a  recital  therein  it  appears  that  all  interest  due  in  respect  cA  the 
5771.  lOs.  had  been  received  up  to  the  24th  of  June  then  last.  The  recital  in  question 
was  introduced,  not  for  the  purpose  of  creating  a  personal  covenant  to  pay  the 
5771.  10s.,  but  to  explain  why  that  sum  was  mentioned  in  the  contract.  The  only 
engagement  on  the  part  of  the  defendant  is,  to  pay  the  money  on  the  property  being 
conveyed.  It  gives  a  power  to  the  trustees  to  sell.  Is  the  defendant  to  pay  the 
purchase-money  after  that  power  has  been  exercised  ?  It  seems  to  me  that  we  give 
full  effect  to  the  deed  by  saying  that  it  only  intended  to  render  the  defendant  luble 
to  pay  on  having  a  conveyance;  and  that  he  has  not  entered  into  the  covenant 
declared  upon  in  the  second  count. 

The  account  stated  is  open  to  the  same  uiswer. 

Mauls  J.  I  also  am  of  opinion  that  the  defendant  is  entitled  to  the  verdict  on 
the  plea  of  non  wt  factum  to  me  second  count,  and  never  indebted  to  the  third  count 
[870]  The  contract  declared  upon  in  the  second  count  is,  that  by  the  indenture  <A  the 
30th  of  August  1838,  the  defendant  covenanted  with  the  plaintiff  that  ho  would,  upou 
request,  pay  unto  them  the  sum  of  5771.  10s.  The  object  of  the  deed  given  in 
evidence  was  to  add  one  trustee  and  to  substitute  another.  The  recitals  mention  a 
mortgage  of  the  31st  of  July  1828,  and  a  bond  of  the  same  date,  and  that  l^e  mott- 
gage  debt  and  bond  still  remain  unsatlBfied,  and  also  a  contract  of  sale  for  the  aggre^te 
unount  of  principal  and  interest ;  and  a  power  of  sale  is  given  independently  of  that 
contract  of  sale.  The  object  of  the  deed  appears  to  have  been  to  leave  the  defendant 
in  the  same  situation  as  to  lialnlity,  in  whi^  he  t^en  already  stood ;  and  the  action 
fails  because  the  recital  relied  on  is  not  an  aduiowlec^ment  that  Uie  money  was  due 
and  was  payable  on  request,  but  to  be  paid  on  a  conveyance  being  executed.  Where 
in  a  deed  a  party  unequivocally  admits  himself  to  be  liable  to  pay  money,  a  covenant 
that  he  will  pay  it  may  be  implied.  But,  where  the  deed  sets  out  the  instrument 
under  which  the  liability  arose,  and  does  nut  expressly  affirm  that  liability,  I  think 
the  necessity  for  implying  a  covenant  to  pay  does  not  arise.  It  would  not  be  giving 
this  recital  its  true  and  le^timate  effect  to  construe  it  as  a  covenant  for  the  payment 
of  the  money.  If  the  recital  had  been  that  the  money  was  due  on  a  parol  securitv, 
no  such  covenant  would  have  been  im{)Iied  as  would  have  the  effect  of  mei^gin^  the 
parol  security.  Where  there  is  a  liability  the  origin  of  which  is  shewn,  there  is  no 
necessity  for  implying  a  covenant.  I  have  not  the  smallest  doubt  that  no  intention 
was  entertained  by  an^  of  these  ^rties  that  the  defwdant,  upon  executing  this 
deed,  should  be  placed  in  the  mtuation  of  a  person  liable  on  a  covenant  for  payment 
of  money.  The  question  upon  the  pleadings  on  iAie  account  stated  is,  in  substance, 
the  same. 

[871]  Crehhwell  J.  I  am  of  the  same  opinion.  I  think  there  is  no  ground  fv 
implying  a  covenant  for  payment  of  the  money,  and  no  promise  to  sustain  the  account 
stated.  The  general  scope  of  the  deed  of  the  30th  of  August  1838,  appears  to  have 
been,  to  remove  Courtney  from  the  trust  and  to  appoint  a  new  trustee ;  *wid  the 
object  of  the  particular  recital  seems  to  have  been,  to  describe  the  nature  oi  the  pro- 
perty to  be  conveyed  to  the  new  trustees.  The  deed  recites  the  marriage  settlement, 
the  mortgage  bond  of  the  Slst  of  July  1828,  and  that  the  mortgage  debt  and  an  amar 
of  interest  were  due;  the  agreement  of  tJie  Slst  of  December  1832,  whereby  tbc 
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defendant  contracted  to  buy  for  5771.  10s. ;  that  Courtney  was  desirous  of  ceasing  to 
be  a  trustee,  and  the  appointment  of  new  trustees ;  that  the  agreement  of  sale  had 
not  been  carried  into  effect,  but  that  the  principal  and  interest^  amounting  together  to 
577L  10s.,  were  still  due  from  the  defencUmt  to  the  ph^tiffs,  m  he  the  defendant  did 
tiiereby  acknowledge.  Hie  object  t^t  simply  was,  to  point  out  what  the  new 
trustees  were  to  take,  and  to  shew  that  the  contract  of  purcnase  had  not  been  com- 
pleted and  that  the  money  remained  unpaid.  I  see  nothing  that  can  amount  to  an 
implied  covenant  to  pay  the  money  on  request ;  nor  do  I  find  any  promise  to  sustain 
ihe  count  upon  an  account  stated.  The  rule  for  a  new  trial,  therefore,  must  be  dis- 
charged :  and  as  all  imputation  of  fraud  is  abandoned,  the  pleas  alleging  fraud  had 
better  be  struck  out  of  the  record  (a). 
Rule  disduu^ed. 


[872]   Cole  v.  Green.    Dec  6, 1843. 

[S.  C.  7  Scott,  N.  R.  682 ;  13  L.  J.  C.  P.  30.] 

By  a  pa\-ing,  lighting,  watching,  cleansing  and  improving  act,  commissioners  are 
impowered  to  enter  into  any  contract  for  the  perfoi-mance  of  any  of  the  works  by 
the  act  authorized  to  be  done,  or  for  any  other  of  the  purposes  of  the  act,  provided 
that  no  such  contract  shall  be  made  for  a  longer  term  than  three  years  ;  and  before 
any  such  contract  shall  be  entered  into,  ten  days'  public  notice,  as  least,  shall  be 
given,  in  order  that  persons  willing  to  undertake  the  same,  may  make  proposals  to 
the  commissioners  at  a  time  and  place  in  such  notice  to  be  specified  ;  and  all  such 
contracts  shall  specify  the  several  works  to  be  done,  and  the  prices  to  be  paid  for 
the  same,  uid  the  time  or  times  when  the  works  are  to  be  completed,  together  with 
the  penalties  to  be  incurred  in  the  case  of  non-performance ;  and  the  same  shall  be 
signed  by  the  commissioners  or  by  any  three  of  them,  or  by  their  clerk,  and  also  by 
the  person  or  persons  contracting  to  perform  such  works  respectively  ;  and  copies 
of  such  contracts  shall  be  entered  in  a  book,  to  be  kept  for  that  purpose  by  the 
clerk.  Held,  that  the  proviso  applies  to  the  duration  of  the  contract  only,  and  that 
the  subsequent  provisions  are  not  essential  but  directory,  and  that  a  contract  signed 
otherwise  than  in  the  manner  pointed  out,  is  not,  therefore,  void. — A  certain  number 
of  the  commissioners  were  appointed  a  road-committee,  who  resolved  to  obtain 
estimates  for  certain  works.  At  a  meeting  of  the  commissioners,  28th  of  April 
1842,  a  tender  made  by  the  plaintiff  was  read,  and  the  committee  recommended 
that  it  should  be  accepted.  A  ^neral  board  of  commissioners  met  3d  of  May,  when 
the  minutes  of  the  road-oommittee  were  confirmed,  "  but  with  the  understanding 
that  the  contract  (the  work  in  question)  should  not  be  entered  into  otherwise  than 
upon  the  express  condition  that  the  commissioners  should  not  be  required  to  pay 
the  contractor  until  they  should  have  received  the  moneys  from  the  owners  of  the 
lands."  At  a  meeting  of  the  road-committee,  5th  of  May,  it  was  resolved  that  the 
contract  proposed  to  be  entered  into  by  the  plaintiff  should  be  signed,  and  it  was 
accordingly  signed,  by  the  road-surveyor,  that  being  the  course  usually  adopted  on 
such  occasions.  The  contract  so  signed  contained  an  undertaking  on  the  part  of 
the  commissioners,  to  use  all  lawful  means  for  compelling  the  respective  owners  of 
the  lands  adjoining  on  each  side  of  the  street,  to  pay  their  portions,  on  the  work 
being  satisfactorily  completed.  Held,  that  the  resolution  of  the  general  board, 
coupled  with  the  order  of  the  road-committee,  authorized  the  road-survoyor  to  sign, 
on  behalf  of  the  commissioners,  a  contract  made  in  conformity  with  that  resolution, 
and  that  the  undertaking  was  reasonable,  and  that  its  insertion  in  the  contract  by 
the  road-oommittee,  was  justifiable. — By  a  subsequent  act,  after  giving  the  commis- 
sioners authority  to  cause  certun  streets,  &c.  to  be  soughed,  paved,  Sus.,  it  was  pro- 
vided that  the  charges  and  expenses  should  be  reimbiused  to  the  commissioners  by 
the  occupiers  or  owners  of  the  houses,  buildings,  ground  or  land  within  or  on  the 
respective  sides  of  the  streets,  &c.  so  to  be  soughed,  paved,  &c.,  each  such  occupier 
or  owner  paying  a  proportionable  share  thereof,  to  be  ascertained  by  the  commis- 
sioners or  their  surveyor,  and  that  if  any  such  occupier,  &o.  should  at  any  time 
refuse  or  neglect  to  pay  such  proportion  of  the  Sfud  charges  and  expenses,  the  same 
should  be  levied  by  distress  md  sale,  or  sued  for  and  recovered,  together  with  full 

(a)  This  was  HMeoted  ta 
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costs  of  suit,  ill  any  of  Her  Majesty's  courts  of  record  at  Wesfxainster. — In  an 
action  a^inat  one  of  t^e  commissionOTS  for  work  done  under  a  contract  Uie  breach 
of  promise  assigned  was,  that  althouj^  there  were  dirers  lawful  means  for  oompelling 
the  owners  of  the  houses  &c.  to  pay  their  respectiTe  portions,  to  wit^  tiie  means  in 
t^e  acts  mentioned,  and  whioh  the  commissioners  mi^ht  and  ought  to  have  resorted 
to,  yet  neither  the  defendant  nor  the  other  commissioners  did,  or  would,  use  all  or 
any  of  sucL  lawful  means,  but  therein  made  default ;  and  the  plaintiff  had  thereby 
been  prevented  from  obtaining  the  money  due  to  him.  The  defendant,  by  his  plea, 
traversed  the  allegation,  that  there  were  lawful  means  existing  for  compelling  the 
owners,  &c.  to  pay.  Held,  that  the  meaning  of  the  clause  waa,  that  the  land-ownen 
should  not  be  called  upon  to  pay  in  anticipation,  but  that,  when  the  work  bad  been 
actually  done,  the  commissioners  were  to  be  in  a  condition  to  call  upon  the  land 
owners  for  pajonent  of  their  proportionable  shares  of  the  expenses  incurred, 
although  the  amount  might  not  have  been  actually  paid  to  those  who  did  the  woA. 
— Held,  also,  that  the  omission  in  the  declaratiou  to  specify  any  particular  means 
whereby  the  owners  and  ocoupiers  mi^t  be  compelled  to  pay,  was  no  groond  for 
arresting  the  judgment. 

Assumpsit.  The  first  count  of  the  declaratiou  stated,  that,  after  the  passing  of 
certain  acts  of  parliament  (3  &  4  W.  4,  c.  Ixviii,,  and  1  &  2  Vict  pTS]  c  xxxiii- 
(vide  infra,  880)),  and  whilst  the  defendant  was  one  of  such  commissioners  as  afore- 
said, to  wit,  on  the  14th  of  May,  1842,  by  a  certain  agreement,  then  made  and 
entered  into  between  the  plaintiff  of  the  one  part  and  the  commissioners  of  the  odier 
part,  it  was  agreed  by  and  between  the  plaintiff  and  the  commissioners  in  manner 
loUowing ;  that  is  to  say,  the  plaintiff  agreed  to  make  that  portion  of  a  street  called 
Conway  Street,  in  Birkenhead,  extenmng  from  Watson  Street  to  the  nfutii-wast 
corner  of  Mr.  Fim's  garden  wall,  upon  the  conditions,  and  in  manner,  tha^inafter 
mentioned,  that  is  to  say,  he  the  plaintiff  did  thereby  undertake  and  agree  to  perform 
and  execute  all  and  singular  the  works  mentioned,  in  the  manner  specified  in  the 
schedule  to  the  said  agreement  annexed,  and  to  complete  the  same  on  or  before  the 

 day  of  [874]  ,  and  should  and  would  find  and  provide  all  over-lookers, 

labour,  tools,  and  materials  of  every  description,  not  thereinafter  expressly  excepted, 
which  should  be  necessary  for  proceeding  with  and  completing  the  said  works ;  that 
notwithstanding  certain  work  or  materials  might  be  set  forth  to  be  done  or  su[»>lied 
in  the  said  schedule,  it  should  not  be  construed  to  limit  or  affect  the  extent  oi  the 
contractor's  liability  under  that  clause ;  that  the  same  should  be  performed  and 
executed  in  a  sound,  substantial,  and  workmanlike  manner,  to  the  satisfaction  of  the 
commissioners  or  their  surveyor ;  that  if  any  work  should  appetu-  to  the  commissiwien 
or  their  surveyor  to  be  improperly  executed  witii  improper  or  defective  materiaU,  Uk 
contractor  should,  at  his  own  expense,  alter  and  remove  tiie  same,  and  make  good  and 
complete  the  deficiency,  according  to  the  schedule;  that,  in  the  event  of  the  con- 
tractor's not  proceeding  with  due  diligence  and  dispatch  in  the  performance  of  the  said 
work,  or  in  case  the  same  should  not  be  executed  to  the  satisfaction  of  the  commis- 
sioners or  their  surveyor,  the  commissioners  or  their  surveyor, — after  having  given 
to  or  left  at  the  usual  place  of  abode  or  place  of  business  of  the  plaintiff,  a  notice  in 
writing  requiring  such  works  to  be  forthw^ith  or  properly  procwded  with, — should 
be  at  liberty  to  employ  any  other  person  or  persons  to  proceed  with  the  said  wwk, 
and  to  furnish  and  provide  the  necessary  Ubour  and  materials  for  completing  the 
same,  and  to  charge  the  cost  thereof  to  the  contractor,  or  deduct  the  amount  frcHu 
any  moneys  that  might  be  due  or  payable  to  him  from  the  commissioners ;  and,  in 
case  the  moneys,  if  any,  that  might  be  due  or  payable  to  the  plaintiff,  should  not 
be  sufficient  to  defray  the  expense  occasioned  by  the  delay  in,  or  the  iiisufficieocy 
of,  the  work  of  the  plaintiff,  such  deficiency  should  be  borne  by  the  plaintiff,  his 
executoi-s  or  administrators,  and  should  be  recoverable  by  the  commissioners,  as  and 
[876]  in  the  nature  of  liquidated  damages  :  Provided,  nevertheless,  that  any  materials 
the  property  of  the  plaintiff  that  might  be  used  in  completing  the  works  so  ineffectnaDj 
done,  or  which  might  be  omitted  or  neglected  to  be  done,  should  be  allowed  and  paid 
for  by  the  commissioners ;  and,  in  consideration  of  the  performance  of  the  said  contract 
on  the  part  of  the  plaintiff,  the  commissioners  agreed  to  pay  for  the  said  works 
at  the  following  rates  or  prices,  that  is  to  say,  for  forming,  sewering  and  rockine 
carriage  way,  curbing  and  paving  chaonels,  maoadamizing  the  cwriage  road,  and 
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rocking,  gravelling  the  parapeta,  the  sum  of  21.  1  9b.  6d.  per  lineal  yard,  for  each  main 
hole  208.,  for  croes  sewers  lis.  per  lineal  yard,  which  was  to  remain  in  the  hands  of 
the  commissioners  until  the  work  should  be  completed ;  Provided,  nevertheless,  and 
it  was  expressly  understood  and  agreed  between  tike  parties  thereto,  that  the  commis- 
sioners should  not  be  required  to  pay  for  the  above  works  until  the  same  should  be 
paid  for  by  the  respective  owners  oi  the  land  adjoining  on  each  side  of  the  said  street. 
And  the  commissioners  thereto  agreed  to  use  all  lawful  means  for  compelling  such 
owners  to  pay  their  respective  pcntions,  on  the  works  being  satisfactorily  completed. 
All  old  matmals  on  the  road  or  in  the  sewer  to  be  idlowea  to  the  contractor.  And 
the  said  work  was  to  be  done  according  to  the  schedule,  to  the  satisfaction  of  the 
surveyor  of  the  commissioners,  for  the  prices  in  the  schedule  in  that  behalf  mentioned, 
being  the  pricesand  other  prices  for  tbe  other  work  in  the  said  schedule  in  that  behalf 
mentioned.  Mutual  promises.  Averment,  that  the  plaintiff  did  then,  in  pursuance 
of  the  sud  agreement,  perform  and  execute  all  and  singular' the  works  mentioned,  in 
the  manner  specified  in  the  schedule,  and  did  complete  the  same  in  a  reasonable  time 
in  that  behalf  and  according  to  the  said  articles,  and,  during  the  continuance  of  the 
said  work,  did  find  and  provide  all  over-{876]-looker8,  labour,  tools,  and  materials  of 
every  description  which  were  necessuy  for  proceeding  with,  and  completing,  the  said 
works,  and  did  then  perform  and  exeoute  the  said  works  in  a  sound,  substantial,  and 
workmanlike  manner,  to  the  satisfaction  of  the  commissioners  uid  their  surveyor,  fuid 
did  proceed  witii  due  diligenoe  and  diniatch  in  the  performance  of  the  said  work,  and 
did  perform  md  fulfil  aU  things  in  the  said  agreement  contained  on  his  part  to  be 
performed  and  fulfilled,  and  that  the  said  works  were  then  completed  by  the  plaintiff, 
to  the  satisfaction  of  the  commissioners  aud  their  surveyor,  and  according  to  the  true 
intent  and  meaning  of  the  agreement ;  and  although  the  price  and  value  of  the  said 
work,  at  the  rates  and  prices  aforesaid,  amounted  to  a  large  simi,  to  wit,  5601.,  and 
although  there  were,  then  and  from  thenceforth  for  a  long  time,  to  wit,  till  the  com- 
mencement of  the  suit,  divers  lawful  means  for  compelling  the  owners  in  the  said 
articles  in  that  behalf  mentioned  and  referred  to,  to  pay  their  respective  portions,  to 
wit,  the  means  in  and  by  the  lastrmentioned  acts  in  that  behalf  specified,  aad  which 
the  oommisuoners  then  might  and  ou^t  to  have  used  and  resorted  to  ;  of  all  which 
several  premises,  as  well  t  he  said  commissioners  as  the  defendant,  to  wit,  on  tbe  day 
and  year  last  aforesaid,  had  notice,  and  were  l^en  requested  by  the  pluntiff  to  use  ul 
such  lawful  means  as  aforesaid  for  the  purpose  aforesaid  ;  yet  neither  the  defendant 
nor  the  commissioners,  nor  any  of  them,  did  nor  would,  when  they  were  so  requested 
as  aforesaid,  or  at  any  other  time,  use  all  or  any  of  siich  lawful  means  as  aforesaid, 
but  therein  wholly  failed  and  made  default ;  and  by  means  of  the  premises  the  plaintiff 
had  been  wholly  prevented  from  obtaining  the  said  price,  or  any  part  thereof,  and  the 
sune  was  still  wholly  due  aud  unpaid  to  Him. 

Second  count  for  work  and  labour,  and  materials.  [877]  Third  count  for  money 
paid.    Fourth  count  upon  an  account  stated. 

The  defendant  pleaded — first,  noa  assumpsit;  secondly,  to  the  first  count,  that 
t^e  plaintiff  did  not  perform  or  execute  the  said  works,  nor  did  he  complete  the  same, 
in  a  sound,  substantial,  and  workmanlike  numner,  to  the  satisfacti'on  of  the  commis- 
sioners and  their  surveyor,  according  to  the  true  intent  and  meaning  of  the  said  agree- 
ment, modo  et  formft ;  concluding  to  the  country ;  thirdly,  to  the  first  count,  that  the 
d^eiidant  and  the  commiasioners  did  use  all  and  every  lawful  metuns  for  compelling 
the  said  owners  to  pay  their  said  respective  portions  of  the  said  moneys  in  that  count 
mentioned :  concluding  to  the  country  ;  fourthly,  to  the  first  count,  that  there  were  no 
lawful  means  existing  for  compelling  the  said  owners  to  pay  their  said  portions,  which 
the  commissioners  could  have  used  or  resorted  to ;  concluding  to  the  country — fifthly, 
to  the  whole  declaration,  tiiat  the  commissioners,  before  the  commencement  of  the 
suit,  to  wit,  on,  Sec  paid  to  the  plaintiff,  who  thrai  accepted  and  received  from  t^em 
divers  sums  of  monOT  amounting  to  a  Urgd  sum,  to  wit^  10001.,  in  full  satisfaction  and 
discharge  of  the  said  causes  of  action  in  tne  several  counts  mentioned,  and  all  damages 
by  the  plaintiff  sustained  b^  reason  thereof. 

The  replication  joined  issue  upon  the  first  four  pleas,  and  traversed  tiie  aoceptanoe 
in  satisfaction  in  the  fifth  plea. 

The  rejoinder  joined  issue  upon  the  replication  to  the  fUth  plea. 

At  the  trial  before  Maule  J.  at  the  lut  siting  assises  for  the  county  Chester 
the  following  facts  appeared : — 
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c.  Ixviii.  (supra^  880),  or  pursuant  to  the  authority  given  by  tJie  oommissioDen ;  or 
to  enter  a  rerdiot  for  the  defendant  on  the  fourth  issues. 

April  1 6.  Sir  T.  Wilde  Serjt,  in  Easter  term  last,  obtained  a  role  nisi  acoradingly. 
The  declaration  did  not  disclose  any  means  whereby  the  owners  and  occupiers  coold 
be  compelled  to  pay  their  proportionable  shares  of  the  expense  incurred.  The  eoo- 
tract  was  not  authorized  by  the  statute.  [Tindal  C.  J.  Tub  motaon  should  be  ntber 
in  arrest  of  judgment] 

A  rule  having  been  granted  in  the  alternative — to  enter  a  nonsuit,  or  to  enter  a 
verdict  for  the  defendant  upon  the  general  issue,  or  to  arrest  the  judgment, 

Byles  Serjt.  (wiUi  whom  was  E.  V.  Williams),  in  Trinity  term  hut,  shewed  caut& 
The  contract  declared  upon  sufficiently  complies  witit  t^e  requisites  (A  the  statute. 
The  directions  contained  in  the  ISlst  seetion  of  the  Birkenhead  paving  act  (supra, 
880),  not  condidons  precedeat,  so  tiiat,  on  a  failure  to  comply  with  any  one  of 
them,  the  contract  is  avoided.  It  may  have  been  intmded  tlut  a  contract  fw  a 
longer  term  than  three  years  from  the  making  thereof  should  be  void ;  but  the  subse- 
quent matters  are  directory  only.  They  may  all  be  obligatory  upon  the  commis- 
sioners themselves ;  but  it  never  could  have  been  intended  that  the  rights  kA  parties 
contracting  with  them  should  be  affected  by  the  neglect  of  the  commissioners.  In 
Bex.  V.  InhabitajUs  of  Birmingham  (8  B.  &  C.  29,  2  Mann.  &  Ryl.  230),  a  marriage  by 
licence  was  solemnized  between  a  man  and  a  woman,  the  former  being  a  mintn-,  whose 
father  was  living,  and  who  did  not  consent  to  the  marria^.  It  was  [884]  hdd  that 
tiie  marriage  was  valid,  the  4  Gt.  4,  c.  76,  s.  16,  being  directory  only.  So^  in  Bex  v. 
Jvjitiees  of  Leicester  (7  B.  &  G.  6,  9  D.  &  B.  772.  See  ante,  vol.  i.  448)  it  is  laid  down 
that  negative  words  will  make  a  statute  imperative,  but  that  words  in  the  affinnatiTe 
are  directory  only.  [Wilde  Serjt  The  contracts  of  the  commissioners  are  altered 
into  by  them  for  the  benefit  of  the  public.  The  parties  who  contract  with  them  are 
bound  to  see  that  the  contracts  are  entered  into  in  the  terms  prescribed  by  the  act 
Tindal  C.  J.  The  formality  of  signature  by  three  commissioners,  or  by  the  clerk,  as 
representing  the  body,  may  be  something  more  than  directory.]  By  the  43  Eliz.  c.  2, 
s.  1,  the  justices  are  required  to  appoint  churchwardens  "yearly,  in  Eaeter  week,  or 
within  one  month  after  Easter."  These  words  have  been  held  to  be  directory  only. 
In  Bex  V.  Sparrow  (2  Stra.  1 1 23),  the  court  say,  •*  Here,  are  no  native  words,  as  in 
12  Car.  2,  c.  25,  s.  13,  as  to  the  price  of  wines,  where  the  words  *aDd  at  no  other 
time'  are  added."  In  Bex  v.  Loxdale  (1  Burr.  445),  Lord  Mansfield  says:  ""niere  is 
a  known  distinction  between  circumstances  which  arc  of  ihe  essence  of  a  tiling 
required  to  be  done  by  an  act  of  parliament,  and  claoaes  merely  directory.  The 
precise  term,  in  many  cases,  is  not  of  the  essence."  The  clause  immediately  preoeding 
this  section  runs  thus :  "  all  such  contracts  sh^  specify  the  several  works  to  be  done, 
and  the  prices  to  be  paid  for  the  same,  and  the  time  or  times  when  the  said  works  are 
to  be  completed,  together  with  the  penalties  to  be  incurred  in  the  case  erf  non- 
performance thereof.'  Are  these  words  directory  only,  or  do  they  import  a  con- 
dition precedent  t  Or  is  the  clause  succeeding  it  merely  directory  1 — "  copies  ol  all 
such  contracta  shall  be  entered  in  a  book  to  be  kept  for  that  purpose  by  the  clerk 
to  the  said  commissioners  1"  The  contract  was  signed,  by  order  of  [885j  four  com- 
missioners present  at  the  meeting,  by  Goxon,  the  road-surveyor,  according  to  the 
usual  course.  The  commissioners  having  ratified  and  adopted  the  contavot  ao  signed, 
it  is  not  competent  to  them  to  say  that  it  was  not  executed  in  the  manner  reqidrBd 
by  the  act.  It  would  be  a  good  signature  within  the  statute  of  frauds  (vide  BmdeU 
v.  Spil^ry,  ante,  386,  408  (a)  (i),  422  (a),  429  (o),  440  ((/),  468  (a).  It  will  be  con- 
tended, that  Ck>xon  was  not  authorized  to  insert  a  clause  binding  the  commiaaionos 
to  use  all  lawful  means  for  compelling  the  owners  of  land  to  pay  their  respectire 
portions.  But  this  is  a  stipulation  without  which  the  agreement  would  have  be» 
perfectly  inoperative,  and  which  would,  therefore,  have  been  necessarily  imj^ied. 
The  means  which  the  commissioners  had  at  their  command  for  this  purpoee  are  dis- 
tinctly pointed  out  by  the  1  &  2  Vict.  c.  xxxiii,  s.  18.  The  third  ^md  fourth  j^eaa, 
therefore,  afford  no  answer  to  the  action ;  NegeUn  v.  MiicheU  (7  M.  &  W.  612, 1  DowL 
N.  S.  110).  Though  the  declaration  might  possiblr,  for  the  reason  assigned,  Iutc 
been  held  insufficient  on  special  demurrer,  Uiere  is  no  ground  for  arresting  tlw 
judgment. 

Sir  T.  Wilde  and  Chsnnell  Serjts.  (with  whom  was  WeUby),  in  support  <rf  the 
rule.    The  d^endant  not  having  interfered  in  any  way  is  not  peraooally,  liabk 


Digitized  by 


Google 


tnai.ha.tm. 


COLB  V.  GREEN 


1151 


Neither  is  the  work  chargeable  upon  the  funds  to  be  collected  under  the  act.  The 
fifteenth  section  of  the  first  act  (supra)  requires  the  presence  of  five  comnussioners. 
Here,  four  only  were  present  at  the  meeting  at  which  it  was  resolved  that  the  contract 
should  be  signed.  The  contract  was  not  framed  in  the  manner  required  by  the  ISlst 
section,  no  time  being  limited  for  the  performance  of  the  work,  and  no  penalty 
imposed  for  non-performance.  These  are  important  regulations,  made  [886]  for  the 
protection  of  the  rate-payers  against  jobbing.  Where  the  contract  is  signed  in  the 
manner  required,  some  security  is  afibraed  that  the  aot  has  the  sanction  (U  the  whole 
body  of  commissioners.  Only  in  respect  of  works  done  within  the  authority  of  the 
act  can  tiie  landowners  be  <»lled  upon  for  payment.  Such  clauses  are  not  to  be 
regarded  as  merely  directory ;  Damson  v,  GUI  (I  East,  64),  Cwimg  v.  Jahnmn  (10  Bingh. 
89,  3  M.  A  Scofct,  496).  The  resolution  of  the  3d  of  May  1842,  authorized  a  con- 
tract to  be  entered  into  for  making  the  street  in  question  "  upon  the  express  condition 
that  the  commissioners  should  not  be  required  to  pay  the  contractor  until  they  should 
have  received  the  moneys  from  the  owners  of  the  land  liable  to  pay  the  same  : "  it  did 
not  authorize  the  insertion  in  the  contract  of  a  clause  binding  the  commiBsioners  to 
use  "all  lawful  meiuis"  for  compelling  the  owners  of  the  adjoining  land  to  pay  their 
respective  portions  on  the  completion  of  the  work.  [Cresswell  J.  Woula  not  the 
law  inmrae  on  tiie  comraissioners  the  duty  of  using  all  lawful  means  for  enabling  them 
to  perferm  their  contract  T  If  so,  how  can  the  insertion  of  an  express  stipukmon  to 
that  effect,  avoid  the  oont7act(e)f]  The  duties  and  powers  of  the  commissioners  are 
defined  by  the  act  The  law  does  not  cast  upon  them  the  duty  of  doing  any  thing 
which  the  act  does  not  warrant.  By  the  contract  it  is  stipulated  that  tbey  shall  not 
be  called  upon  to  pay  for  the  work  until  they  shall  have  received  the  moneys  from  the 
owners  of  the  land.  If  the  commissioners  have  been  guilty  of  any  dereliction  of  duty 
in  not  using  any  means  they  may  have  of  compelling  payment,  they  may  be  liable  to 
a  mandamus,  but  not  to  an  action.  The  expression  in  the  eighteenth  section  of  the 
1  &  2  Vict.  c.  xxxiii.  "  the  charges  and  expenses  attending  the  same  shall  be  re-[887]- 
imbursed  to  the  said  commissioners  by  the  occupiers  or  owners,"  &c.,  imports  that  the 
comnussioners  must  pay  the  expense  incurred  in  making  any  street^  &c.  before  they 
ean  call  upon  the  owners  or  occupiers  for  their  proportionable  shares :  (md  this  is,  in 
express  term^  excluded  by  the  contract.  But,  if  such  an  action  will,  in  any  case,  lie, 
it  18  only  sustainable  in  respect  of  some  breach  of  duty  by  the  comnussioners  in  their 
official  character.  The  declaration  should  have  shewn  what  lawful  means  there  were 
for  compelling  payment  by  the  landowners. 
Cur.  adv.  vult 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the  court.  This  was  an  action  of 
assumpsit  on  a  special  ^reement.  The  declaration  alleged  that  the  defendant  was, 
and  is,  one  of  the  commissioners  for  putting  into  execution  two  acts  of  parliament^ 
for,  amongst  other  things,  paving  and  improving  the  township  of  Birkenhead,  in  the 
county  of  Chester;  that,  whilst  the  defendant  was  one  of  tne  conuntssioners,  by  a 
certain  agreement  between  the  plaintiff  and  the  commissioners,  the  plaintilT  agreed 
to  make  a  certain  portion  of  a  street  called  Conway  Street^  and  to  do  certain  work 
in  a  schedule  to  the  agreement  mentioned :  and  thal^  in  consideration  of  the  performance 
of  the  contract  on  the  part  of  the  plaintiff,  the  commissioners  agreed  to  pay  for  the 
work  at  certain  specified  rates  :  "  provided  nevertheless,  and  it  was  expressly  under- 
stood and  agreed  between  the  parties  thereto,  that  the  commissioners  should  not 
be  required  to  pay  for  the  above  works  until  the  same  should  be  paid  for  by 
the  respective  owners  of  the  land  adjoining  on  each  side  of  the  street.  Ana 
the  commissioners  thereby  agreed  to  use  all  lawful  means  for  compelling  such  owners 
to  pay  their  respecti^'e  portions,  on  the  work  being  satisfactorily  completed."  The 
de-p88j-claration  then  averred  performance  of  the  contract  by  the  plaintiff  to  the 
Batisfactaon  of  the  commissioners  and  their  surveyor ;  that  the  price,  according  to  the 
agreement,  amounted  to  560L  ;  but  that,  although  there  were  divers  lawful  means  for 
compelling  the  owners  of  the  land  in  the  agreement  mentioned  to  pay  their  respective 
portions,  to  wit,  the  means  in  the  acts  mentioned,  and  which  the  commissioners 
might  and  ought  to  have  resorted  to,  yet  neither  the  defendant  nor  the  other  commis- 
sioners did  or  would  use  all  or  any  of  such  lawful  means,  but  therein  made  default, 
and  the  plaintiff  had  thereby  been  prevented  from  obtaining  the  money  due  to  him. 

(c)  Vide  Caw  v.  Chapman,  6  A.  &  E.  647 ;  1  N.  &  P.  104 ;  2  Harr.  &  W.  355. 
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sewers,  drains,  or  watercourses,  shall  be  made,  repiired,  and  amended,  scoured,  and 
cleansed  as  aforesaid,  each  such  occupier,  or  person  in  possession,  or  owner,  paying  a 
proportionable  share  thereof,  such  share  to  be  ascertained  by  the  said  oommisaiiKien  or 
their  surveyor : "  the  clause  then  eoes  on  to  {nnvide,  that,  "  if  any  such  occujho'  <v 
person  in  possession,  or  owner,  snail,  at  any  time,  refuse  or  neglect  to  pay  sneh 
proportion  of  the  said  charges  and  ezpraues  so  to  be  ascertained  as  uoresaid,  the  aame 
shall  be  levied  by  distress  and  sale  of  tke  goods  and  chattels  of  soch  oeoayia  at  pmoo 
in  possession,  or  owner,  in  like  manner  as  the  rates  hereinafter  directed  md  reqtdred 
to  be  raised  and  levied  are  authorized  to  be  recovered,  or  sluil  and  may  be  sued  for 
and  recovered,  together  with  full  costa  of  suit,  in  any  of  Her  Majesty's  courts  of 
record  at  Westminster." 

Upon  this  section,  it  was  contended  for  the  defendant  that  the  expression  "the 
charges  and  expenses  shall  be  reimbursed  to  the  commissioners,"  imports  Uiat  they 
must  first  pay  the  expense  incurred  in  making  any  [894]  street,  &c.  before  they  can 
call  upon  the  owners  and  occupiers  of  the  adjoining  land  to  pay  their  proportionable 
shares.  But  it  seems  to  us  that  the  true  meaning  of  the  statute  is,  that  the  land-owners 
shi^  not  be  called  upon  to  pay  in  anticipation  m  t^e  work  being  done,  but  that^  when 
the  work  has  been  actually  don^ — whether  by  tJie  servants  of  the  oommiasioDei^  or 
under  contracts  entered  into  by  them, — the  oommissionerB  are  in  a  ooDditaon  to  call 
upon  the  land-owners  for  payment  of  their  proportionable  shares  <tf  tiie  expense  iDcnned, 
although  the  amount  may  not  have  been  actually  paid  to  those  who  did  the  work. 
And  this  must  have  been  the  consta^ction  which  the  commissioners  themselves  put  upon 
the  eighteenth  section  of  the  statute,  at  the  time  when  the  contract  in  questicHi  was 
entered  into  ;  for,  otherwise,  they  must  say  that  they  undertook  to  do  that  which  ^y 
knew  they  had  no  means  of  doing. 

li  this  construction  of  the  eighteenth  section  be  correct,  the  commissioners  had  the 
same  means  of  compiling  the  occupiers  and  owners  of  land  adjoining  Conway  Street, 
to  pay  the  money  in  question,  as  they  had  to  compel  t^e  royment  of  rates.  They 
might  also  have  maintained  actions  at  law  for  the  money.  These  are  lawful  meooi  ci 
compelling  payment ;  and  the  issue  on  the  fourth  plea, — which  ti^verses  the  existeiKe 
of  any  such  means, — was  properly  found  for  the  plaintiff. 

In  the  event  of  these  points  failing,  it  was  contended  that  the  judgment  most  be 
arrested,  because  the  decbration  does  not  specify  any  particuliu-  means  whereby  the 
owners  and  occupiers  might  be  compelled  to  pay.  But  we  are  of  opinion  that  such  an 
objection  cannot  prevail  in  arrest  of  judgment,  whatever  might  have  been  the  iatA  of 
it  if  taken  on  special  demurrer. 

Upon  the  whole,  therefore,  we  tiiink  the  rule  must  be  discharged. 

Rule  discharged. 


[896]    LiNDON  AND  Otherr,  Assignees  of  Mason,  v.  Sharp.    Dec.  6,  1843, 

[S.  C.  7  Scott,  N.  R.  730;  13  L.  J.  C.  P.  67.   Referred  to.  Ex  parte  Comer,  1878, 

10  Ch.  D.  326.] 

A  trader  having  overdrawn  his  buiker's  account  to  the  extent  of  8641.,  promises  a 
guarantee  for  5501,  aud  assigns  all  his  property  to  the  bankers  by  a  deed,  in  which 
lOOOL  is  stated  to  be  due,  and  which  contains  a  power  oi  sale  upon  non-payment  of 
that  sum  upon  demand,  but  no  stipulation  for  furtho*  advances,  thou^^  further 
advances  are  in  fact  made :  Held,  an  act  of  buikruptcy. 

Assumpsit,  against  Sharp  as  the  registered  public  officer  of  the  ProWneial  Bsnk 
of  England,  for  money  had  and  receirw  by  the  bank  to  the  use  of  the  i^intiffs  as 
assi^ees. 

The  defendant  pleaded  non  assumpsit,  and  a  traverse  of  the  jJaintiffs  beu^ 
assignees ;  with  notice  to  dispute  the  act  of  bankruptcy. 

The  particulars  of  demand  claimed  25021,  being  the  amount  paid  by  Mason  to 
the  bank,  in  cash  and  bills,  from  the  28th  of  December  1841  to  the  I7th  of  FelmiMT 
1842. 

The  plaintiffs  also  brought  an  action  of  trover  against  the  defendant  for  the  value 
of  goods,  of  which  the  defendant  had  taken  possession  under  a  bill  of  sale  from  Maam 
bearing  date  on  the  former  of  those  days  (28th  December  I84I).    In  this  action  the 
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defendant  pleaded  not  guilty,  and  two  pleas  traversing  the  phiintifia'  possession,  and 
their  character  of  asaignees. 

Both  oauseB  were  entered  for  trial  hefore  Wi^^tman  J.  at  the  summer  assizes  for 
the  county  of  Devcm. 

It  was  aereed  that  the  evidence  given  in  the  action  of  t^e  trover,  should  be  con- 
sidwed  as  abo  given  in  the  action  of  assumpsit 

The  facts  which  appeared  were  as  follow  : — In  November  1841,  Mason,  who  carried 
on  the  business  of  a.  miller,  opened  an  account  with  the  bank.  In  December  having 
overdrawn  his  account  to  the  extent  of  864L,  he  was  pressed  for  security ;  upon  which, 
Bfason  prociu-cd  eleven  persons  to  give  guarantees  for  501.  each ;  and  on  the  28di  of 
December,  he  executed  to  the  banking  com-[896]-pany  a  bill  of  sale  of  a  policy  of 
insurance  for  7001,  and  of  certain  stock  and  effects  enumerated  in  a  schedule  (including 
millHBtones  and  machinery),  with  a  power  of  sale  on  default  in  payment  (hF  lOOOL  on 
demuid.  The  deed  recited  tiiat  Mason  was  indebted  to  the  company  in  lOOOL,  but 
it  contained  no  encEigement  on  tiie  part  of  the  bank  to  makd  further  advuices.  There 
was  no  evidence  uiat  Mason  had  any  other  property  than  that  mentioned  in  the 
schedule.  The  cashier  of  the  bank,  through  whom  the  negotiation  for  the  security 
took  place,  was  aware,  at  the  time,  that  Mason  had  no  other  property  to  carry  on  his 
trade  or  to  pay  his  creditors.  After  the  execution  of  the  deed.  Mason  paid  in  and 
drew  out  money,  and  the  balance  against  him  was  considerably  increased.  The  fiat 
against  Mason  was  awarded  on  the  22d  of  February  1842. 

In  the  action  of  trover,  which  was  first  tried,  it  was  conteuded  for  the  plaintifb, 
tiiat  the  execution  of  the  bill  of  sale  was  an  act  of  bankruptcy,  and  that  if  it  was  not^ 
the  assignees  were  entitled  to  a  verdict,  on  the  ground  that  the  debt  in  respect  of 
which  it  was  ^ven  had  been  satisfied  by  the  subsequent  payments. 

In  the  aoUon  of  trover  a  verdict  was  tcdcen  for  4501.  9b.  9d.,  and  in  the  action  of 
aasumpait  for  1886L  lOs.,  the  court  to  have  power  to  draw  all  such  inferences  from 
the  facts  proved,  as  a  juiy  might  have  drawn. 

Sir  T.  Wilde  Serjt,  in  Michaelmas  term  1842,  moved  to  enter  a  nonsuit  in  each 
action.  The  execution  of  the  bill  of  sale  was  not  an  act  of  bankruptcy ;  Boeder  v. 
PHtehard  (1  Ad.  &  K  456,  3  N.  &  M.  638),  Bose  v.  Haycock  (1  Ad.  &  E.  460,  n.,  3  N. 
&  M.  646). 

A  rule  nisi  was  granted  in  the  action  of  assumpsit ;  but  in  the  action  of  trover  it 
was  refused. 

[897]  Bom  pas  Serjt.  (with  whom  was  Merewether),  in  Easter  term  last,  shewed 
cause.  The  bill  of  sale  was  clearly  an  act  of  bankruptcy.  It  was  a  fraud  upon  the 
rest  of  Mason's  creditors.  The  statement  as  to  the  unount  due  from  him  to  the  bank 
was  false,  to  the  knowledge  of  the  bankers  \  and  it  was  fraudulent,  because  it  enabled 
them  to  recover  lOOOl.  tcooi  Mason,  804L  only  being  due.  It  oould  not  be  contended 
that  the  deed  would  not  have  been  fraudulent  if  nothing  had  been  due ;  and  to  swell 
the  debt  to  lOOOL  by  adding  1961.  to  the  amount  really  due,  is  as  fraudulent  as  if  the 
1961.  had  stood  alone.  It  was  also  fraudulent  inasmuch  as  there  was  a  change  of 
possession,  and  as  being  a  conveyance  of  all  Mason's  property  without  any  money 
being  advanced.  No  possession  was  taken,  or  intended  to  be  taken,  under  it. 
[Cresswell  J.  There  appears  to  have  been  no  stipulation  for  an  extended  credit] 
There  is  no  provision  as  to  advancing  the  1961.  to  make  up  the  10001.  In  Twynea 
case  (3  Co.  Sep.  80  b.)  Lord  Coke  says,  "  When  any  gift  shaU  be  to  you  in  satisfaction 
of  a  debt  by  one  who  is  indebted  to  others  also — first,  let  it  be  made  in  a  publio 
manner  uid  before  the  ndghbours,  and  not  in  private;  for,  secresy  is  a  mark  of 
firaud ;  secondly,  let  the  gocKis  and  chattels  be  appraised  hv  good  people  to  the  very 
value,  and  take  a  gift,  in  particular,  in  satisfaction  of  your  debt ;  thirdly,  immediately 
after  the  gift,  take  the  possession  of  them ;  for,  continuance  of  the  possession  in  the 
donor,  is  a  sien  of  trust  In  Edwards  v.  ffarhen  (2  T.  R.  587)  it  was  held,  that,  where 
a  creditor  takes  an  absolute  bill  of  sale  of  the  goods  of  his  debtor,  but  agrees  to  leave 
tbem  in  his  possession  for  a  limited  time,  and,  in  the  meantime,  the  debtor  dies,  and 
the  creditor  takes  the  goods  and  sells  them,  he  makes  himself  executor  de  son  tort,  by 
his  intermeddling  with  the  goods,  such  [898]  goods  being  the  goods  of  the  deceased ; 
for,  the  debtor's  continuing  in  possession  is  inconsistent  with  the  deed,  and  fraudulent 
against  creditors.  [Tindal  C.  J.  The  modem  doctrine  is,  that  it  must  be  left  to  the 
jury  to  say  whether  the  continuance  in  possession  is  fraudulent  or  not  It  is  a  strong 
tact,  but  not  conclusive.   Erskine  J.   In  Mariiadak  v.         (3.  E  &  Ad.  498),  the 
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doctrine  of  Buller  J.,  in  Edtcardi  v.  ffarhen,  is  repudiated,  and  continuing  in  posaeesioa 
is  treated  as  evidence  only  to  be  left  to  the  jury  that  the  transfer  was  colourable. 
Buller  J.  treats  it  as  a  question  of  law ;  but  in  the  later  cases,  which  are  collected  in 
a  very  good  note  to  Tv^n^s  case  in  Smith's  Leading  Gases,  ^  1,  it  hm  been  ooosidered 
that  the  questdon  is  for  the  jury.]   That  is  quite  sufficient  in  the  present  case,  powo- 
being  reserved  to  the  court  to  draw  inferences  of  fact  as  a  jury  might  have  done. 
The  propositions  laid  down  by  Buller  J.  in  Edwards  v.  ffarhen,  would  still  be  very  fit 
to  govern  the  discretion  of  juries ;  Manion  v.  Moore  (7  T.  R.  67).    [Tindal  C.  J.  If 
the  object  of  the  deed  was  to  raise  money  to  pay  other  creditors,  it  would  not  be 
fraudulent.]    In  Reed  v.  Blades  (5  Taunt.  212)  it  is  laid  down  as  absolute  matter  <rf 
law,  more  strongly  than  it  would  perhaps  be  now  laid  down ;  but  a  jury  would,  no 
doubt,  come  to  uie  same  conclusion.    They  ou^ht  to  consider  such  a  deed  as  fraodu- 
lent ;  and  the  judge  would  so  direct  them,  leaving  it  to  them  to  decide.   In  fFordaU  v. 
SmUh  (1  Gampb.  332)  Lord  Ellenborough  says,  "There  must  be  an  exclusive  posseaBioa 
under  the  deed ;  or  it  is  fraudulent  and  void  as  against  creditors."  [Tindal  C.  J.  Mawm 
may  have  t^oug^t  that  he  might  obtain  assistance  from  tiie  bankers,  which  would 
enable  him  to  go  on.]    If  a  trader  go  out  of  tiie  way  to  avoid  a  creditor,  it  is  sm  act  (rf 
bankruptcy,  idthougn  he  does  it  with  the  expectation  of  raising  money  to  pay.  Here^ 
[899]  there  is  no  provision  for  an  advance  of  money,  and  without  such  a  provision  it 
can  hardly  be  conceived  that  he  bonft  fide  expected  to  get  over  his  difficulties  and 
continue  his  trade.    The  possession  of  the  assignor  may  be  consistent  with  the  deed ; 
as,  in  the  case  of  a  marriage  settlement;  Jarman  v.  WooUoUm  (3  T.  R.  618),  Hagdintm 
v.  Gill  (3  T.  R.  620,  n.) ;  or  a  bill  of  sale,  by  the  sheriff,  of  goods  taken  in  execution ; 
Kidd  v.  RawUnson  {2  B.  <&  P.  59),  Laimer  v.  Batson  (4  B.  &  C.  652,  7  Dowl.  &  IL  106). 
The  law  laid  down  in  Edwards  v.  Sarbm  has  frequently  met  with  approbatiMi 
(MaiU&n  V.  Mom-e,  7  T.  R.  72;  Steel  v.  Brmm,  1  Taunt  381).    In  Reed  v.  fFanut 
(7  Bingh.  577,  5  M.  &  P.  553),  Park  J.,  observes  "  that  the  case  <^  Edwardg  v.  Har^ 
had  never  been  doubted ; "  aiul  Bosanquet  J.,  adds,  "  Edwards  v.  ffarhen  is  a  leading 
case,  and  consistent  witii  all  the  principles  of  law  "  (h).   In  Mariindale  v.  Booth  it  was 
consistent  with  the  terms  of  the  decree,  that  the  possession  should  be  retained.  Here, 
the  right  of  possession  vested  immediately,  though  before  the  creditor  could  proceed 
to  a  sde,  a  demand  was  necessary.    [Tindal  C.  J.    Do  you  treat  the  execution  of  the 
deed  as  a  fraud  upon  existing,  or  upon  future,  creditors?]    Upon  both.    [Cresswell  J. 
However  fraudulent  the  transaction,  it  is  no  act  of  bankruptcy  unless  done  with  intent 
to  defeat  or  delay  creditors.]    According  to  all  the  cases,  if  a  false  and  delusive  credit 
is  held  out,  it  is  a  defeating  or  delaying  of  creditors.    [Cresswell  J.    Does  tiie  trader 
get  credit  by  the  assignment  %   The  deed  and  t-he  conduct  of  the  parties  are  to  be 
token  together.    [Tindal  C.  J.  referred  to  Thomion  v.  ffargreaves  (7  Sast,  544X  where 
the  deed  was  heM  void  on  the  ground  of  fraudulent  preference ;  but  Lawrence 
there  said :  [900]  "  If  the  bill  of  sale  swept  away,  as  it  is  said,  the  whole  of  the 
bankrupt's  property,  it  would  be  difficult  to  say  tioat  it  was  not  made  in  contempU- 
tion  of  bankruptcy ;  .  .  .  and,  if  so  made  in  contemplation  of  bankrapt*^,  he  must 
have  intended  to  give  a  preference  to  the  particular  creditors."]    Here,  the  deed  was 
clearly  an  act  of  lankruptcy,  since  it  deprived  the  trader  of  the  whole  of  his  pxiperty 
and  of  the  means  of  continuing  his  trade.    WorseUy  v.  De  MaUos  (1  Burr.  467)  is 
directly  in  point.    In  that  case  the  court  of  Bong's  Bench  held  that  the  conveyance 
of  the  bankrupt's  whole  substance,  though  by  way  of  security,  and  for  valuable  con- 
sideration, was  fraudulent  and  an  act  of  bankruptcy.    The  same  doctrine  was  laid 
down  in  Wilm,  v.  Day  (2  Burr.  827).    In  Comptm  v.  Bedf&rd  (1  W,  Bla.  362),  it  was 
held  tiiat  an  assignment  of  all  the  trader's  stock, — with  a  trifling  and  colourable 
exception, — ^in  favour  of  particular  creditors,  shortly  before  an  act  ctf  bankruptcy,  was 
fraudulent.    Law  v.  ShmasT  (2  W.  61a.  996),  is  to  the  like  effect   ffasadl  y.  Stn^tm 
(1  Dougl  89,  n.^.    So,  in  BvkOuir  v.  Easio  (1  Dougl  294),  the  exeeution  by  a  trader  of 
a  bill  of  sale  oi  all  his  stock  and  effects,  to  pay  certam  debts,  any  overplus  to  be 
accounted  for  to  himself,  was  held  to  be  an  act  of  bankruptcy.    S<^  in  Eckhardl  v. 
WUs&ii  (8  T.  R.  140),  and  Tappenden  v.  Burgess  (4  East,  230).    A  conveyance  by  a 
trader  of  the  whole  of  his  property,  whatever  the  object,  whether  for  the  benefit  of 
particular  creditors,  or  for  diatribution  amongst  all,  is  an  act  of  bankruptcy.  KewUm 

(h)  Vide  B&nim  v.  Tfwmhill,  6  Taunt  149,  2  Marsh.  427 ;  Steward  r.  Lombe, 
1  Brod.  &  B.  506,  4  J.  K  Moore,  281. 
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V.  CkanUer  (7  East,  138).  Doe  dem.  Uoyd  v.  P&mll  (5  B.  &  C.  308,  8  I).  &  K.  35). 
lu  Bokhedey  v.  Lancaster  (1  A.  &  E.  77,  3  N.  &  M.  383),  the  execution  of  a  deed  by 
which  the  trader  conveyed  his  whole  property  for  the  benefit  of  some  of  his  creditors, 
was  held  to  be  an  act  of  bankruptcy,  [901]  though  the  deed  was  executed  by  the 
trader  only,  and  had  never  been  acted  upon  and  snould  nob  have  passed  out  of  his 
hands  (a).  In  Sitbtirt  v.  Spomer  (1  M.  &  W.  714,  Tyrwh.  &  Gr.  1075,  2  Gale,  Exch. 
135),  Lend  Abinger  says  j  "  If  a  man  assigns  the  whole  of  his  effects,  not  for  a  new 
ocHuidetation,  but  for  an  outstanding  debt,  that  is  an  act  of  bankruptcy ;  because  the 
very  nature  of  the  transaction  prevents  him  from  carrying  on  his  trade."  And 
Parke  B.,  says :  « I  take  it  to  be  perfectly  well  settled,  that,  where  a  trader  makes  an 
assignment  of  all  his  effects,  or  of  lul  except  a  very  small  portion,  it  is  necessarily  an  act 
of  bankruptcy  without  any  actual  fraud."  In  I^orter  v.  Walker  (ante,  vol.  i,  686,  1  Scott, 
N.  R.  568),  an  assignment  by  a  trader  of  goods, — there  being  no  evidence  that  the 
assignor  possessed  any  other  property, — to  a  creditor,  in  trust  for  sale,  to  pay  himself 
and  the  oHher  creditors,  was  held  by  Littledale  .T.  to  be  an  act  of  bankruptcy ;  and 
that  ruling  was  not  questioned.  [GrcsswcU  J.  I  suppose  it  is  meant  to  be  contended 
on  the  part  of  the  defendant^  that  the  object  of  the  assignment  was,  to  enable  the 
aesignor  to  obtain  further  credit  (d)].  The  understanding  of  the  whole  profession  has 
l)een,  that  the  oonveyanoe  of  all  a  trader's  property  is,  necessarily,  an  act  of  bank- 
ruptcy. The  6  G.  4,  c.  16,  s.  4,  by  introducing  certain  provisoes,  leaves  no  doubt 
that  such  a  oonveyaace  is  an  act  of  bankruptcy,  where  those  provisoes  are  not  complied 
with.  [Tindal  C.  J.  The  bankers  could  not  take  possession  immediately,  bemuse 
the  whole  lOOOL  was  not  due.]  They  would  have  the  power  of  selling,  as  owners, 
without  making  a  demand.  No  proposition  [902]  of  law  is  more  clear  than  this,  that 
a  conveyance  of  all  a  trader's  property  to  secure  a  bygone  debt  is  an  act  of  bank- 
ruptcy ;  as  by  thus  dispossessing  himself  of  the  whole  of  his  property,  he  deprives 
himself  of  the  ability  to  carry  on  his  trade.  In  WhiivxU  v.  Thompson  (1  Esp.  N.  P.  C. 
68),  Baxtei-  v.  Pntchard  {1  A.  &  E.  456,  3  N.  &  M.  638),  llose  v.  Haycock  (1  A.  &  E. 
460,  n.,  3  N.  &  M.  644),  and  Harwood  v.  BaHUU  (6  N.  C.  61,  8  Sc.  17),  prx>perty  was 
tranaferred  for  a  full  consideration.  These  oases,  therefore,  do  not  apply.  Leescombe, 
tiie  agent  of  tiie  defendant^  is  shewn  to  have  had  full  knowled^  cl  the  state  of  the 
haDkrupfs  affairs  at  the  time  the  deed  in  question  was  obtained,  and  that  the  real 
effect  of  that  deed  was  to  convey  to  the  defendants  all  that  the  bankrupt  possessed. 

Sir  T.  Wilde  Serjt  (with  whom  was  Montague  Smith),  in  support  of  the  rule. 
When  Mason  executed  the  deed  in  question,  he  was  not  winding  up  his  concerns. 
He  was  not  preferring  a  creditor  in  contemplation  of  bankruptcy  or  of  insolvency. 
The  object  of  the  whole  arrangement  was  the  furtherance  of  his  trade.  The  deed,  it 
is  true,  is  unfortimately  framed ;  wd  the  effect  of  the  present  action  is  to  demand 
from  the  defendant  bills,  after  the  bankrupt  has  had  the  produce  of  those  bills.  The 
deed  is  followed  by  conduct  corresponding  with  the  inference  that  the  object  of  the 
transaction  was  to  facilitate  the  obtaining  of  further  advances.  Facilities  were  sought 
to  be  obtained  for  canying  on  the  trade,  which  would  include  the  payment  of  the 
other  creditors.  There  is  an  absence  of  all  evidence  to  shew  actual  fraud.  The  effect 
oi  the  late  statute  was  to  take  away  the  difference  between  transfers  by  deed  mid 
transfers  by  deliveiy.  The  real  question  m  this  case  is,  what  are  the  restraints 
imposed  by  law  upon  traders  raismg  mouey  re091  for  the  purpose  of  carrying  on 
their  trade.  Very  considerable  transactions  took  place  afterwards,  which  shews  that 
the  parties  went  on  with  an  iocreased  credit.  The  security  was  taken  with  a  view,  not 
to  the  trader's  stopping,  but  to  his  going  on.  In  Twyne's  case  (3  Co.  Rep.  80  b.)  the 
transaction  was  merely  colourable ;  there  was,  in  that  case,  no  reason  why  possession 
should  not  be  taken.  It  may  be  admitted,  that  upon  the  face  of  the  de«i  of  assign- 
ment there  is  nothing  by  which  the  bankers  are  compellable  to  make  further  advances  ; 
though  it  is  not  clear  what  view  a  court  of  equity  would  take  of  tke  operation  of  t^t 
deed.    In  Whttwell  v.  Thomptoa,  (1  Esp.  N.  P.  C.  66)  Lord  Kenyon  said  that  all  the 

(o)  By  the  execution  of  the  deed,  supposing  no  livery  of  seisin  to  be  necessary,  t^e 
property  is  vested  in  the  party  to  whom  the  grant,  &e.  is  made,  until  such  jnrty 
dis^^ms. 


{d)  Quffire,  whether  by  taking  a  security  for  more  than  was  due,  the  bankers  did 
lot  impliedly  undertake  to  make  further  advances,  at  least  to  the  extent  of  the 

Google 


not 

difference. 


Digitized  by 


1158 


LINDON  V.  BHABP 


oases  where  the  assignment  of  his  property  by  a  trader  had  been  deemed  fraudulent 
and  an  act  of  bankmptcy,  had  been  where  it  bad  been  given  for  a  bygone  debt ;  bat 
that  it  never  could  be  taken  to  be  law  that  a  trader  comd  not  sell  his  property  when 
his  affairs  became  embarrassed,  or  araign  them  to  a  person  who  would  assist  him  in 
his  difficulties,  as  a  security  for  any  advances  such  person  might  make  to  him.  Here^ 
the  object  of  the  assignment  was  not  to  get  out  of  debt,  but  to  get  into  debt ;  Bom  r. 
Haycock  (I  A.  &  E.  460,  n.,  3  N.  cfe  M.  644).  In  Awter  v.  Prikhard  (1  A.  &  E.  456, 
3  N.  &  M.  638)  it  was  held  that  an  assignment  by  a  trader  of  his  whole  stock,  with 
intent  to  abscond  from  his  creditors  and  cany  off  the  purohase-money,  is  not  an  aet  at 
buikruptcy,  when  the  purchaser  pays  a  &ir  price  for  the  goods,  and  is  ignonmt  ci  the 
trader's  design.  In  Harvood  v.  SartkU  (6  N.  C.  61,  8  Sc.  171)  goods  were  sold  by  the 
defendant  as  fu;ent  to  C,  in  contemplation  of  C.*s  bankruptcy,  for  the  purpose  ci 
raising  money  for  the  benefit  of  the  defendant  and  C,  and  defrauding  C.'s  creditors, 
but  the  purchasers  paid  a  fair  price,  and  were  not  [904]  cognizant  of  any  fraud.  It 
was  held  that  the  sale  was  not  an  act  of  bankruptcy.  The  doctrine  of  these  cases, 
though  at  variance  with  the  dicta  and  decisions  in  some  of  the  older  cases,  is  in 
perfect  consonance  with  the  general  principle  of  the  bankrupt  law.  Here,  ihere  was  no 
evidence  to  shew  that  the  deed  did,  in  fact,  convey  all  Mason's  property ;  and,  if  it  wen 
so,  it  is  not  to  be  assumed  that  the  defendants  knew  it;  Oom  v.  Bnue  (12  East.  226X 
Hmtig  v.  Stamfortk  (5  M.  &  S.  122). 

The  plaintiiBb,  by  relying  on  the  subsequent  payments  in  the  action  of  trover,  have 
adopted  those  payments,  and  cannot  now  recovor  them  back :  they  cannot  ado^  the 
transaction  in  part  and  repudiate  it  in  mrt ;  Birdtoood  v.  Baphael  (5  Price,  593),  Brwer 
V.  Sparrmo  (7  B.  &  C.  310,  1  Mann.  &  Ryl.  2). 

Bompas  Serjt.,  as  to  the  last  point.  In  the  action  of  trover  the  plaintiffs  sou^t  to 
set  up  the  payments  only  in  the  event  of  its  being  held  tiiat  t^e  assifpunent  was  not 
an  act  of  bankruptcy. 

Cur.  adv.  vult 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the  court  Upon  the  at;gumeat  in 
this  case,  which  was  an  action  for  money  had  and  received,  three  questions  were  raised ; 
first,  whether  the  execution  of  the  deed  of  the  28Ui  December  1841  was  an  act  of 
bankruptcy ;  secondly,  whether  tiie  banking  company  had  notice  of  that  act ;  tiurdl^, 
whether  the  assigneM,  by  setting  up,  in  the  action  of  tiover,  as  one  ground  of  thor 
riAt  to  recover,  that  the  original  debt  had  been  since  paid  off,  have  so  irrevocaUy 
adopted  the  subsequent  payments,  and  apfnopriated  tiliem  to  tiie  liquidation  of  the 
original  debt,  as  to  be  precluded  from  recovering  the  amount  in  an  action  for  mooey 
had  and  received. 

[906]  Upon  the  first  question  we  are  of  opinion,  that,  although  the  deed  fiid  not 
purport,  on  the  face  of  it,  to  convey  all  Mason's  property,  yet  the  evidence  was 
sufficient  to  shew  that  it  did,  in  fact,  substantially,  convey  all  that  he  had  at  that 
time  ;  and,  although  the  assignment  was  evidently  made  by  Mason  upon  the  expecta- 
tion that  the  bank  would  allow  him  to  remain  in  possession  and  cury  on  his  trade, 
and  make  him  further  advances  on  the  credit  of  the  assimment,  yet,  as  there  was  no 
stipulation  (a)  for  any  fresh  advances,  and  as  the  deed  placed  it  in  the  power  (rf  the 
bank  to  take  possession  at  any  time,  and  to  sell  in  default  of  payment  on  demand, 
this  case  comes  within  the  principle  of  tiiose  decisions  which  have  declared  that  the 
conveyance  of  all  a  trader's  property,  whether  bonA  fide  for  the  purpose  of  ru;ular 
distribution  among  all  his  creditors,  or  by  way  of  security  to  bon&  fide  creditors  tor  a 
valuable  consideration,  is  fraudulent,  and  an  act  of  bankruptcy.  It  is  so,  if  it  be  fv 
distribution  among  all  his  creditors;  first,  because  thereby  he  necessarily  deprives 
himself  of  the  power  of  carrying  on  his  trade ;  secondly,  because  it  is  an  attempt  to 
make  a  distribution  of  his  effects  different  from  that  whidi  the  bankrupt  law  directs. 
See  Lord  Eldon's  judgment  in  Dution  v.  Morrison  (17  Ves.  193).  And  if  such  convey- 
ance is  made  as  a  security  to  creditors  for  a  pre-existing  debt,  then  it  is  fraodulent  and 
void :  not  only  because  the  trader  thereby  deprives  himself  of  the  power  of  curyiog 
on  his  trade,  and  withdraws  his  effects  from  the  reach  of  his  other  creditors,  hnt^ 
according  to  Lord  Mansfield  in  Worsley  v.  De  MaUos^  because  "such  a  conve^anes 
of  all,  must  either  be  fraudulently  kept  secret  or  produce  an  immediate  absolute 


(a)  Vide  ante,  901. 
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bankruptcy "  (c).  If  this  had  been  the  case  of  a  conveyance,  apon  a  bonft  fide 
purchase  hy  the  defendant,  [906]  the  transaction  would  have  been  protected  on  the 
principle  laid  down  in  Basder  v.  Frikhard,  and  some  other  cases  referred  to ;  or  if  it 
had  been  an  assignment  by  way  of  security  to  the  bank  for  advances  of  money 
thereafter  to  be  made,  the  observation  of  Lord  Kenyon  in  tiie  case  of  WhiiwttU  v. 
rAon^Mon  would  have  applied  strongly  in  favour  of  the  defendant.  But  as  it  was  a 
secnnty  for  a  by-gone  and  pre-contracted  debt,  the  language  of  Lord  Kenyon  in  the 
last  case,  and  that  of  the  judges  in  the  other  cases,  pointedly  apply  the  principle  of 
Uie  earlier  decisions  to  this  transaction,  and  confirm  the  opinion  that  it  is  an  act  of 
bankruptcy. 

Upon  the  second  question,  it  was,  of  course,  at  once  admitted  that  the  company 
had  notice  of  the  execution  of  the  deed ;  but  it  was  argued,  that,  as  the  deed  did  not 
purport  to  convey  all  the  bankrupt's  property,  they  had  no  notace  of  that  which 
rendered  it  an  act  of  bankruptcy.  Upon  reference,  however,  to  the  evidence  of  the 
manager  of  the  bank,  tiirough  whom  we  negotiation  for  the  security  took  place,  it  is 
obvious  that  he  was  well  aware  that  the  ba^rupt  had  no  other  |HX>i>erty  available  to 
enable  faim  to  carry  on  his  trade,  or  to  provide  for  the  payment  oL  his  other  creditors. 
Therefore,  the  company,  through  their  agents,  had  notioe  of  all  the  facts  necessary  to 
render  the  transfer  an  act  of  bankruptcy. 

Upon  the  third  point,  it  is  manifest,  on  the  statement  of  it,  that  the  assignees  could 
only  be  considered  as  adopting  the  subsequent  payments  to  the  amount  of  the  original 
debt,  namely,  8641. ;  because  as  soon  as  payment  to  that  extent  had  been  made,  the 
deed  would  be  satisfied,  and  no  more  would  be  necessary  to  enable  them  to  recover  in 
an  action  of  trover.  At  all  events,  therefore,  the  assignees  are  entitled  to  a  verdict 
for  10221.  Ob.  lOd.  But  we  think  that  the  verdict  ought  not  to  be  reduced.  If, 
indeed,  the  jury  had,  under  the  judge's  direction,  found  uiat  tiie  deed  of  the  28th  of 
[9071  Decemlwr  was  no  act  of  bankruptcy,  and  the  verdict  in.  Uie  action  of  trover 
could  only  be  nipported  on  the  assumption  that  the  debt  secured  by  the  deed  had 
since  been  paid  off,  the  assignees  could  ndt  have  repudiated  that  payment  in  the  action 
for  money  had  and  received.  But,  in  asserting  their  claim  in  the  action  of  trover,  the 
assignees  appear  to  have  done  no  more  than  declare  that  if  the  deed  of  the  28th  of 
December  was  no  act  of  bankruptcy,  they  were  willing  to  adopt  and  confirm  so  much 
of  the  payment  as  was  sufficient  to  pay  off  the  origin^debt.  ^ut  as,  by  arrangement 
between  the  parties  at  the  trial,  both  the  questions  in  the  action  of  trover  were  reserved 
for  the  opinion  of  the  court,  and  the  right  of  the  assignees  to  recover  in  an  action  for 
money  had  and  received,  was  also  reserved  for  the  decision  of  the  court^ — making,  as 
it  were,  one  reference  of  the  whole  question  between  the  parties  both  in  fact  and  in 
law, — we  think  that  the  defendant  cannot  be  allowed,  by  abandoning  all  claun  to 
disturb  the  verdict  in  the  action  of  trover,  to  withdraw  from  the  consideration  of  t^e 
court  tJie  ground  on  which  the  veidiot  is  to  stand,  and  so  convert  a  conditional  adoption 
of  payments  into  an  absolute  appropriation  of  them  to  the  liquidation  of  the  on^^inal 
debt :  uid  as,  in  our  opinion,  the  assignees  were  entitled  to  recover,  in  both  actions, 
upon  the  ground  that  the  execution  of  the  deed  of  the  28th  of  December  was  an  act 
of  bankruptcy,  we  think  that  the  assignees  are  not  estopped  from  denying,  in  the 
action  for  money  had  and  received,  that  any  of  the  subsequent  payments  were  legaUy 
appropriated  to  the  payment  of  the  original  debt.  In  Brewer  v.  Sparrow^  which  was 
cited  and  relied  on,  the  assignees  had  accepted,  unconditionally,  the  payment  of  a  sum 
of  money  as  the  balance  of  an  account  rendered  to  them  by  the  defei^ant ;  and  they 
were  held  to  have  adopted  and  confirmed  the  account  so  rendered  and  paid,  ui 
Bkdmod  v.  HapJuuU  £9081  which  was  also  relied  on,  there  was  a  question  whether  a 
gmeral  pledge  by  the  bankrupt  was  an  act  of  banknmtcy ;  but  in  an  action  of  trover, 
brought  by  the  assignees  to  recover  the  value  of  the  goods  legally  pledged  by  the 
baukrupt  before  any  act  of  bankruptcy,  it  was  pressed  in  argument,  t^t  the  assignees 
oi^ht  not  to  recover ;  because,  as  they  could  only  succeed  on  the  assumption  that  the 
debt,  for  which  the  goods  had  been  pledged,  had  been  paid  off,  and  as,  in  fact,  the 
pledge  had  been  redeemed  by  payments  after  the  act  of  bankruptcy,  the  assignees 
might  afterwards  recover  the  money.  The  answer  ^ven  by  the  court  was,  in 
substance,  t^t  as  the  payment  of  tlie  debt  formed  the  foundation  of  the  light  (tf  tlie 

(c)  Qufere,  the  necessity  of  adopting  either  alternative. 
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assignees  to  maintain  trover  for  the  goods,  they  could  not  afterwards  disaffirm  the 
myments,  on  the  stren^h  of  which  they  had  recovered  the  value  of  the  goods  (a). 
There,  the  only  foundation  of  the  right  to  recover,  was,  the  admitted  payment  of  Uu 
deht.  Here,  Uie  assignees,  in  effect,  recover  in  trover,  on  the  illegality  of  the  aamgo- 
ment,  independently  of  all  payment  of  the  deht  secured. 

We  think,  for  these  reasons,  that  the  assignees  w  right  in  each  of  tiie  three  pants 
ahove  considered ;  and  that  they  are,  theref(n^  entitled  to  retain  the  verdict  for  the 
full  amount  of  1886L  Os.  lOd.   Consequently,  Uie  rule  must  be  diachaiged. 

Rule  discharged. 


[909]  Casks  Arousd  and  Detbrminkd  in  the  Court  of  Common  Pleas,  m 
Hilary  Term,  in  trie  Seventh  Ybab  of  the  Beign  of  Viciohia. 

The  jttdg^  who  usually  sat  in  banco  during  this  tmn  were,  Tindal  C  J.,  Colt- 
man  J.,  Ers^e  J.,  Cresswell  J. 

Glapperton  and  Wife  v.  Catherine  Montbtth.  Jan.  12, 1844. 

It  is  uo  objection  to  the  discharge  of  a  prisoner,  under  the  48  G.  3,  c.  123,  Uiat  he 
has  petitioned  and  has  been  remanded  by  the  insolvent  court — ^The  uotioe  of  motion 
under  f^t  statute  must  be  entitled  in  accordance  with  the  titie  of  the  cause. 

Talfourd  Serjt.  moved  for  the  discharge  of  the  defendant  under  the  48  G.  3,  c.  123, 
she  having  been  in  custody  for  twelve  calendar  months,  in  execution  for  a  debt  not 
exceeding  201.,  exclusive  of  costs. 

Byles  Serjt  shewed  cause,  in  the  first  instance,  on  the  ground  that  tiie  defendant 
had  petitioned  the  insolvent  debtors'  court  for  her  discharge,  and  had  been  remanded 
[910]  until  she  should  produce  a  certain  bond  seouriDg  to  her  aa  umuity  <^  dM. 
per  annunt  He  submitted  l^t,  under  these  drcumatances,  this  cooili  had  no  jariir 
diction,  inasmuch  as  the  defendant  was  now  under  the  jurisdiction  oi  tiie  insoIireiA 
court  At  any  rate  t^is  court  will  not  interfere,  for  if  the  applicatam  were  to  succeed 
that  court  would  lose  its  power  over  her.  The  other  side  will  probably  call  the 
attention  of  the  court  to  Chew  Lye  (7  Dowl.  P.  C.  465).  But  there  is  a  fact  in  this 
case  which  did  not  exist  there,  namely,  that  the  remand  was  to  produce  a  document 
[Tindal  C.  J.  In  Hopkins  v.  Pledger  (1  D.  &  Lowndes,  119)  it  was  held  that  a  {Hisoner 
in  custody  for  twelve  calendar  months  for  a  debt  under  201.  was  entitled  to  his  dis- 
charge under  the  48  G.  3,  c.  123,  notwithstanding  he  had  ap^ed  for  relief,  under 
the  1  &  2  Vict  c.  110,  to  the  insolvent  court,  and  the  commissioner  had  adjured 
that  he  should  not  be  entitled  to  t^e  benefit  of  that  act  iar  three  yean — ihe  openSvsa 
of  such  an  order  being,  not  to  secure  t^e  im^risonmmt  the  appuoant  for  that  length 
of  tome  at  fUl  events,  but  only  to  prevent  his  obtsdning  for  so  long  the  benefit  (rf  the 
insolvent  act] 

The  learned  serjeant  took  a  further  objection,  that  the  notice  of  the  intended 
application  was  not  properly  intituled — the  tdt^e  of  tJie  cause  being  "  Thomas  Clapperixw 
and  Caroline  his  wife,  plaintiffs,  and  Catherine  Monteith,  defendant ; "  and  the  notioe 
being  intituled,  "  Thomas  Clapperton  and  Caroline  his  wife,  plaintifis,  and  Catherine 
Ure,  sued  as  Catherine  Monteith,  defendant" 

Talfourd  Serjt  8ubmitt«d  that  there  was  no  ground  for  opporang  the  motioa  Id 
answer  to  the  second  objection,  he  contended  that  the  notaoe  was  not  invalidated  hy^ 
the  addition  of  the  defendant's  real  name. 

rail]  Tindal  G.  J.   You  must  give  anotlier  notiee,  and  come  again  better  ^^isnd. 

The  rest  of  the  court  concurred. 

Rule  dischai^ed. 

(a)  Namely,  by  having  established  t^ur  property  in  the  goods  themselves  up  to 
the  moment  oi  the  oonversion. 
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Smart  v.  Nokjss.   Jan.  12,  1844. 

[S.  C.  7  Scott,  N.  R.  786  i  13  L.  J.  C.  P.  79 ;  8  Jur.  44.] 

In  debt  the  defendant  pleaded  never  indebted,  and  payment ;  the  plaintiff  gave  iu 
evidence  in  chief  a  docament  purportane  that  the  duendant  admitted  the  debt^  but 
tibat  it  had  been  paid  by  a  bill  of  exdiange :  Held,  t^at  the  unstamped  biU  was 
admiBaible  in  evidence  for  the  plaintiiT  to  negative  the  alleged  payment 

Debty  for  money  lent,  for  interest,  and  upon  an  account  stated.  10001.  was 
demanded  in  each  count. 

Pleas — never  indebted,  and  payment 

The  plaintiff,  in  his  particulars,  after  givine  credit  to  the  defendant  for  a  payment 
of  6001,  claimed  5001.  as  the  balance  of  the  debt^  with  interest  at  5  per  cent 

At  the  trial,  before  Gresswell  J.,  at  the  sittings  for  Middlesex  in  last  Michaelmas 
term,  it  was  proved  that  there  had  been  various  money  transactions  between  the 
plaintiff  and  the  defendant,  which,  it  was  allowed,  resulted  in  a  debt  due  from  the 
latter  to  the  amount  of  10001.  In  order  to  prove  the  defendant's  admission  of  the 
debt^  the  plaintiff  produced  the  following  document  in  the  defendant's  writing : — ■ 


33   6   8  interest 


533    6   8  BiU  at  four  months'  date,  at  the  rate  of  SOL  per  cent 

"  May  2,  1842." 

The  plaintiff's  counsel  then  proposed  to  produce  the  bill  in  question, — which  was 
improperly  stamped, — for  the  [912j  purpose  of  anticipating  the  inference  that  mi^bt 
be  drawn  from  this  document,  that  the  5001.  had  been  paid  by  a  bill.  The  reception 
of  the  bill  in  evidence  was  objected  to  on  behalf  of  the  defendant ;  and  it  was  rejected 
by  the  learned  judge  on  the  authority  of  Sweeting  v.  Salse  (a)*.  No  witnesses  were 
called  for  the  defendant,  and  no  other  evidence  was  given  of  any  payment.  The 
learned  judge  left  it  to  the  jury  to  say  whether  or  not  Uiey  were  satisfied  that  there 
had  been  an  ascertained  debt  of  10001. ;  and  if  so,  whether  it  had  been  paid.  They 
found  that  there  had  been  a  debt  to  that  amount^  but  that  it  had  been  liquidated  by 
payment  of  5001.  in  cash,  and  the  bill  for  5331  6s.  8d.  The  verdict  was  accordingly 
entered  for  the  plaintiff  on  the  first  issue,  for  the  defendtmt  on  the  second. 

Talfourd  Serjt,  in  the  same  term  (9th  November),  obtained  a  rule  nisi  for  a  new 
trial,  upon  the  ground  that  the  unstamped  bill  bad  been  improperly  rejected,  and  also 
that  the  verdict  was  gainst  evidence.  On  the  first  point  he  cited  R.  v.  Hawkeswo6d 
li.  V.  PooUy  {3  B.  &  P.  311),  Dover  v.  Maestaer  (5  Esp.  N.  P.  C.  92),  Nash  v.  Dwnamb 
<1  Moo.  &  it.  104).  [Tiudal  C.  J.  referred  to  Gregari/  v.  Fraser  (3  Campb.  454),  the 
report  of  which  case  Cresswell  J.  observed  was  not  very  satisfactory.] 

[913]  Bompas  Serjt  now  shewed  cause.  The  bill  of  exchange,  being  insufficiently 
stamped,  could  not  be  given  in  evidence  for  any  purpose.  The  3 1  G.  3,  c.  25  (which 
has  been  incorporate  with  the  subsequent  stamp  acts),  by  s.  1 9,  expressly  provides 
"  iAiat  no  bill  of  exchange  liable  to  the  duties  imposed,  shall  be  pleaded,  &c.  or  given 
in  evidence  in  any  court,  or  admitted  in  any  court  to  be  goodt  useful  or  available  (g)'  in 

(o)*  9  B.  &  C.  365,  4  Mann.  &  K.  287  ;  where  it  was  agreed  between  the  drawer 
and  acceptor  of  a  bill  of  exchange,  which  had  become  due,  that  it  should  be  renewed, 
and  on  the  back  of  the  biU  another  instrument  for  the  same  value  was  drawn  and 
accepted  by  the  same  parties,  but  it  was  not  stamped ;  at  the  same  time  the  name  of 
the  acceptor  was  erased  from  the  genuine  bill.  In  an  action  on  that  bill,  I^rd 
Tenterden  G.  J.  left  it  to  the  jury  to  find  whether  it  had  been  cancelled  with  the 
coiwent  of  the  drawer;  and  the  unstamped  instrument  was  submitted  to  the  view  of 
tiie  jury :  Imt  the  court  held  tiie  jury  ought  not  to  have  been  permitted  to  draw 
a  conclusion  of  &ct  from  the  unstamped  instrument 

(b)  1  Leach,  C.  C.  292,  3d  ed..  2  East,  P.  C.  955,  2  T.  R.  606,  n. ;  Bayley  on  Bilhf* 
80,  5th  ed. 

(a)^  The  words  iu  italics  are  treated  by  the  court  (post,  915,  917,  918),  as  grammati- 
cally connected  with  the  whole  of  t^e  preceding  matter ;  tamen  qusre et  vide  infra  (c); 


£  B.  d. 
30   0   0  cash 
30  0  0  bill 
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law  or  equity,"  unless  duly  stamped.  Sweeimg  t.  ffalse  and  Jardme  t.  Payne  (1  R  & 
Ad.  663)  are  expressly  in  point.  In  the  latter  case  it  was  held  that  an  unstamped 
bill  could  not  be  given  in  evidence  for  the  purpose  of  shewing,  by  an  indoraement 
on  it,  that  the  plaintiiT  was  the  person  mentioned  in  a  letter  written  by  the  defendant 
[Cresswell  J.  It  may  be  said  that  in  Sweeting  v.  Halse,  the  unstamped  renewed  bill 
was  offered  in  evidence  to  prove  a  wnirad  to  cancel  the  original  bill :  in  this  case,  the 
paper  purporting  to  be  a  bill  was  offered  to  prow  that  it  Md  no  effect  or  talidittf  as  a 
bill(c).  Still,  it  could  not  be  "given  in  evidence,"  according  to  the  words  of  the 
statute,  even  for  that  purpose.  In  the  cases  cited  the  unstiunped  docament  was 
tendered  in  eTidence,  not  as  a  valid  instrument^  but  for  a  collateral  putpose.  If  sach 
documents  were  so  admitted,  it  would  be  an  evauon  of  the  statute,  as  the  jury  ndf^ 
always  infer  from  them  a  debt  between  the  parties.  The  cases  relied  upon  on  the 
other  side  are  either  cases  of  felony;  as  It.  v.  Hawkeswood,  and  Ji.  v.  PooUjf;  or  (A 
bribery;  as  Doi'er  v.  Mestaer,  and  Coppock  v.  Bower  (4  M.  &  W.  361);  or  of  usuiy; 
as  Nash  v.  Dmcomb ;  or  of  fraud  ;  as  Gregory  v.  Fraser.  These  cases  are  exceptions  to 
the  [914]  general  rule,  rendered  necessary  for  the  ends  of  justice.  [Erskine  J.  referred 
to  Wilson  v.  Vysar  (4  Taunt.  288),  where  it  was  held  that  a  bill  of  exchange  written 
on  a  wrong  stamp,  was  no  payment,  althoiu;h  it  would  have  been  paid  if  presented  in 
time.]  There,  as  in  Oundy  v.  Marriott  (1  R  &  Ad.  696),  no  objeotaon  seems  to  have 
been  taken  to  the  admissibility  of  the  bill. 

Talfourd  Serjt  (with  whom  was  Willmore)  in  support  of  the  rule.  The  object 
with  which  the  unstunped  bill  was  produced  was  not^  to  use  it  as  a  "  good,  useful  or 
aviulable  "  instrument,  but  to  rebut  uie  ii^erence  that  might  be  drawn  from  the  doca- 
ment which  had  been  put  in  evidence,  tiiat  the  def endiuit  had  paid  the  balance  of  his 
debt  by  a  bill.  It  lay  upon  the  defendant  to  establish  that  payment ;  but  he  gave 
no  evidence  of  it,  and  relied  entirely  upon  the  inference  in  question.  The  plamtifF 
was  at  liberty,  therefore,  to  shew  that  such  inference  was  false,  by  producing  the 
document  which,  although  purporting  to  be  a  bill,  was  not  available  as  such.  The 
defendant,  undoubtedly,  is  precluded  by  the  stamp  act  from  setting  up  the  bill  as  a 
valid  one ;  but  that  is  in  effect  what  he  is  seeking  to  do.  R.  v.  Eeciuist  (2  Leach,  C.  C. 
703,  704,  811  ;  2  East,  P.  C.  956)  is  an  additional  authority,  to  those  already  dted, 
to  shew  that  such  a  document  is  admissible  for  collateral  purposes :  and  though  that 
was  a  criminal  case,  there  is  no  such  distinction  as  has  been  st^^ested,  betwe^i  the 
rules  of  evidence  in  <nvil  and  criminal  cases ;  Nask  v.  Dmcomb.  The  true  principle  u 
recognised  in  fFUliams  v.  Cferry  (10  M.  &  W.  296 ;  2  DowL  N.  S.  201),  is,  that  a  pari? 
cannot  avail  himself  of  an  unstamped  document  for  the  purpose  of  enforcing  it ;  hot 
that  he  may  put  it  in  evidence,  where  his  object  is  to  invalidate  it. 

[916]  TiNDAL  C.  J.  The  question  in  this  case  is,  whether  the  plaintiff  ought  to 
have  been  allowed  to  give  in  evidence  this  insufficiently  stamped  bill  of  exchange. 


received  in  evidence.  But  for  the  statute  31  G.  3,  c.  25,  there  would  be  no  objecticn 
to  the  admissibility  in  evidence  of  an  unstamped  bill  of  exchange.  The  questaon 
therefore  is,  what  is  the  nature  of  the  prohibition  contained  in  that  statute^,  and  how 
far  does  it  extend  1  The  words  of  the  statute  are,  "  no  bill  of  exchange,  &c  liable  to 
he  stamped,  &c.  shall  be  pleaded,  &c.,  or  given  in  evidence,  in  any  court,  or  be 
admitted  in  any  court,  to  be  good,  useful  or  available  in  law  or  equity,"  unless  duly 
stamped.  The  prohibition,  therefore,  in  its  direct  terms,  applies  only  to  cases  where 
such  a  bill  is  pleaded  or  given  in  evidence  as  a  good,  useful  or  available  bilL  At 
the  time  the  bill  in  question  was  tendered  in  evidence  the  cause  stood  in  this  positioa : 
— the  plaintiff  had  put  in  evidence  a  document  in  the  defendant's  handwriting  to 
shew  an  admission  of  a  balance  of  5001. ;  but  the  fair  inference  from  that  document, 
unexpkiined,  was,  that  this  balance  had  been  paid  by  a  bill  at  four  months*  date  Ux 
6331.  6s.  8d.  What  the  plaintiff  had  in  view,  therefore,  in  tendering  the  biU  in 
evidence,  was,  not  to  shew  that  the  bill  mentioned  in  the  memorandum  was  "good, 
useful  or  available,"  but  that  the  statement  respecting  it  in  the  memorandum  was 
false  in  fact,  and  that  the  instrument  really  nren  in  pursuance  oS  the  memoraDdom, 
Mid  which  purported  to  be  a  bill  at  four  months  for  6331  Ga.  8d.,  was  wholly  wortUeas^ 


(c)  This  distinction  was  disallowed  by  the  court  ci  Exchequer  in  J^aim  v.  Oonm^ 
12  M.  &  W.  426. 
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unproductive  and  unavaiUble — a  mere  piece  of  waste  paper.  I  think  the  instrument 
tendered  wit^  that  riew,  was  admissible,  and  that  it  does  not  come  within  the  pro- 
hibition in  the  statute.  Nor  does  it  ajqtear  to  me  that  [916]  any  of  the  authorities 
cited,  militate  a^unst  this  position.  Sweeting  t.  Halse  is  die  strongest  case  against 
die  plaintiff.  But  in  that  case  the  very  purpose  of  giving  the  unstamped  bill  in 
evidenoe  was,  to  ^pmre  an  exiatiiig  oontract  b^ween  the  parties — ^namely,  a  oontnu^ 
b>  cfuicel  the  f<»nier  hill — not^  as  liere,  to  shew  that  the  unstamped  instrument  was 
unavailable.  The  later  case  of  WUliafos  v.  Gwry  is  not  inconsistent  with  the  present 
decision.  It  was  there  held,  that  the  plaintiff,  who  claimed  title  to  certain  goods 
under  a  bill  of  sale,  cotild  not,  in  order  to  prove  the  bill  of  sate  to  be  bonft  fide,  give 
in  evidence  a  previous  imstamped  bill  of  sale,  which  had  been  cancelled,  of  the  same 
goods  by  the  same  party.  For  Uiere,  again,  the  unstamped  bill  of  sale  was  produced 
to  shew  an  existing  contract^  which  the  plaintiff  was  seeking  to  enforce  :  it  could  not, 
therefore,  be  said  that  it  was  tendered  merely  for  a  collateral  purpose.  Let  us  suppose 
that  in  the  present  case  an  issue  had  been  directed  to  try  whether  the  defendant  oad 
paid  the  plaintiff  the  sum  of  533L  68.  8d.  by  a  bill  of  e^hange ;  surely  in  such  an 
issue  it  would  have  been  competent  to  the  plaintiff  to  produce  the  document  in 
question  to  the  juiy,  for  die  puipose  of  shewing  that  what  purported  to  be  a  bill  of 
exchange  was,  by  reason  of  the  insufficiency  of  the  stamp,  in  reahty  no  bill  at  alL  It 
would  be  singularly  unjust  that  a  pluntiff,  in  availing  himself  of  a  memorandum  which 
proved  that  the  defeiumnt  was  indebted  to  him,  should  be  bound  by  every  assertion 
or  statement  in  that  memorandum,  and  should  be  wholly  without  the  power  of  shewing 
that  they  were  uutrue.  I  think,  therefore,  that  the  rule  must  be  made  absolute  upon 
the  first  point. 

CoLTUAN  J.  I  also  am  of  opinion  that  the  instrument  in  question  was  improperly 
rejected.  The  case  stauds  upon  a  very  different  footing  from  those  that  have  been 
[917]  cited,  in  which  unstamped  documents  have  been  held  to  Iw  inadmissible.  The 
party  in  this  case,  who,  in  effect,  is  seeking  to  contravene  the  stamp  laws,  is  tho 
defendant,  and  not  the  plaintiff.  It  lay  upon  the  defendant  to  prove  the  ^t  of 
payment ;  and  it  ia  he  who  is  endeavouring  to  shew  that  the  unstamped  bill  vras 
"good,  useful  and  available."  The  plaintiff  seeks  to  shew  the  (xtiibwy :  and  I  think 
he  is  at  liberty  to  do  so,  by  the  production  of  the  instrument,  without  infringing 
eitiier  the  words  or  the  meaning  of  the  statute ;  and  that  none  of  the  cases  cited  are 
inoonsktent  with  our  so  holding. 

Erskine  J.  I  also  am  of  opinion  that  this  bill  of  exchange,  though  insufficiently 
stamped,  was  admissible  in  evidence  for  the  purpose  for  which  it  was  t«ndercd,  namely, 
to  rebut  the  inference  which  might  be  drawu  from  the  memorandum  previously  given 
in  evidence,  that  the  defendants  debt  had  been  paid  by  a  bill.  Under  the  circum- 
stances of  the  case  nothing  could  be  more  unjust  than  to  exclude  the  bill  in  question  ; 
and  I  should  be  moat  unwilling,  therefore,  to  put  such  a  construction  upon  the  statute 
as  would  have  that  effect,  unless  the  words  of  its  enactments  were  so  stringent  as  to 
lead  to  no  other  conclusion.  Taking  the  first  part  of  the  section  alone,  wliich  says 
that  no  bill  of  exchange,  ^  (unless  duly  stamped)  "  shall  be  pleaded  or  given  in 
evidence  in  any  court,"  the  words  would  be  imperative ;  but  taking  the  whole  of  the 
section  together,  the  latter  part  of  which  ^s  on  to  say,  "or  m  admitted  in  luiy 
court  to  M  good,  useful  or  available,"  I  think  it  quite  clear  that  the  object  of  the 
legislature  was  to  prevent  such  a  document  from  being  given  in  evidence  with  a  view 
of  setting  it  up  as  a  binding  and  obligatory  contract.  And  this  interpretation  of  the 
statute  is  distinctly  recognised,  in  U'lUianis  v.  Gerry,  tmth  by  Ijord  Abinger  C.  B.  and 
Alderson  B.  The  [918]  latter  observed,  "The  only  cases  in  which  such  an  instrument 
IB  allowed  to  be  given  in  evidence  without  a  stamp  are,  whorti  it  is  used  for  the  purpose 
of  shewing  that  it  never  had  any  ralidity  at  all,  but  was  merely  colourable  : "  and  that 
is  precisely  die  present  cose ;  for  here,  the  instrument  purpoi-ting  to  be  a  bill,  was 
tendered  to  shew  that  it  never  had  any  validity  as  such,  but  was  merely  a  colourable 
payment 

Cresswell  J.  I  concur  with  the  i-est  of  the  court  in  thinking  that  under  the 
circumstances  I  ought  to  have  received  in  evidence  the  unstamped  bill  in  question, 
though  I  cannot  consider  the  point  free  from  difficulty.  The  instrument  was  not 
evidence  upon  the  first  issue,  either  to  prove  a  debt,  or  a  contract  between  the  parties, 
or  an  account  stated ;  but  when  it  is  given  in  evidence  on  the  new  trial,  it  will  Iw 
difficult  to  prevent  the  jury  from  sttuunng  some  weight  to  it  as  evidence  upon  that 
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issue.  The  judge,  however,  who  tries  the  cause  must  deal  with  that  difficulty  as 
best  he  cau.  But  as  there  is  a  plea  of  pajonent  on  the  record,  the  burden  of  proving 
which  lay  upou  the  defendant,  I  think  it  was  competent  for  the  plaintiff's  counsel — 
anticipating  that  an  inference  mi^t  be  sought  to  be  raised  on  the  other  side  from  a 
document  already  in  evidence,  that  a  payment  by  a  bill  of  exchange  had  in  fact  been 
made — to  rebut  such  inference,  and  shew,  by  the  production  of  the  bill  in  questioii, 
tiiou^h  uustam{>ed,  that  it  was  worthless,  and  therefore  not  a  payment  This  was 
not  giving  the  bill  in  evidence  as  "good,  useful  or  available."   I  certaioly  felt  much 

Sreswd  ^  the  trial  by  the  case  of  SwdUng  v.  HoXm  :  but  perhaps  that  case  may  be 
istinguished  in  this  manner,  tiiat  there,  the  unstamped  bill  of  exchange  was  tendcFsd 
to  prove  the  cancellation  of  another  bill :  and  the  unstamped  bill  could  only  have  [919] 
been  received  for  that  purpose  on  t^e  supposition  that  it  was  a  good  and  available  bill ; 
and  it  was  inadmissib^  as  such,  because  it  was  unstamped. 
Kule  absolute. 


Jacobsohn  v.  Blakb  and  Cohfton.  Jan.  13, 1844. 

[S.  C.  7  Scott-,  N.  R.  772 ;  13  L.  J.  C.  P.  89 ;  8  Jur.  272.] 

The  plaintiff  having  landed  some  goods  liable  to  duty  at  the  custom-house,  they  were 
taken  posseBsion  of  by  the  defendants,  who  were  custom-house  ofBcers,  for  the 
purpose  of  examination,  and  detained  by  them  upon  a  misapprehension  that  they 
were  prohibited  and  liable  to  forfeiture.  The;^  were  afterwards  returned  to  the 
plaintiff:  Held,  that  the  defendants  were  not  liable  in  trespass. — Quare,  whether 
tjiey  would  have  been  liable  in  another  form  of  action,  if  it  had  been  shewn  that 
they  had  detained  the  goods  for  an  unreasonable  time. 

Trespass.  The  declaration  stated,  that  before  and  at  the  time  of  the  committing 
of  the  trespasses  thereinafter  mentioned,  the  defendants  were  custom-house  offioera, 
and  acted  as  such  at  tJie  custom  house  in  the  city  of  London,  and  thereupon  afterwards^ 
to  wit  on,  &c.,  and  on  divers  days,  &c.,  the  defendants,  with  force  and  arms,  seized 
and  took  certain  goods  and  chattels  of  the  plaintiff,  to  wit  2000  dozens  of  scissors  on 
cards,  &c.,  of  great  value,  to  wit,  &&,  under  a  false  pretence  tltat  the  said  goods  and 
chattels  were  forfeited  as  having  been  imported  contrary  to  the  provisioiiB  ofa  certain 
act  of  parliament,  and  the  defendant  then  kept  and  detained,  and  caused  to  be  kept 
and  detained,  the  said  goods  and  chattels  on  the  pretence  aforesaid,  for  a  lon^  space 
of  time,  to  wit  for  six  months  then  following,  &c.,  at  the  expiration  of  which  tame  the 
said  goods  and  chattels  were  delivered  up  to  the  plaintiff :  and  the  plaintiff  further 
saith,  that  by  reason  of  the  seizure  and  detention  of  the  said  goods  and  chattels  by 
t^e  defendants  as  aforesaid,  the  plaintiff  hath  lost  and  hath  been  deprived  of  divers 
great  gains  and  profits,  amounting,  to,  &c.,  by  reason  of  the  market  price  of  the  said 
goods  and  chattels  having  fallen,  to  the  amount  afore-[920]-said,  between  the  respectiTB 
times  at  which  the  said  goods  and  chattels  were  so  seized  as  aforesaid,  and  theif 
delivery  up  to  the  plaiutiff  as  aforesaid ;  uid  the  plaintiff  in  fact  said,  that  the  market 
price  aiid  value  of  the  said  several  goods  and  chattels,  when  seized  and  detained  by 
the  defendants,  amounted  in  the  whole  to  a  luge  sum  of  money,  to  wit,  &c ;  and  tw 
the  market  price  and  value  of  the  said  goods  and  chattels  when  delivered  up  to  bim, 
the  plaintiff,  amounted  in  the  whole  to  a  much  smaller  sum,  to  wit,  &a :  and  the 
plaintiff  further  saith,  that  the  said  goods  and  chattels  became  and  were  greatly 
deteriorated  and  depreciated  in  condition  and  value  by  reason  of  the  detention  afore- 
said :  and  the  plaintiff  further  saith,  that,  by  means  of  the  premises,  he  the  plaintiff 
was  put  to  and  forced  and  obliged  to  pay,  and  did  pay,  a  large  sum  of  money,  to  wit, 
&c.,  for  warehouse-rent  for  the  said  goods  during  their  detention  as  aioresaid,  and  for 
the  expenses  incurred  in  and  about  the  opening  and  inspecting  of  the  said  goods :  and 
the  plaintiff  also  saith,  that  he  hath  also,  by  means  of  the  premises,  been  put  to,  and 
forced  and  obliged  to  pay,  and  hath  in  fact  paid,  expenses  to  a  large  araoimt^  to  wit^ 
&C.,  in  and  about  t^e  employment  of  law  and  custom-house  a^nts,  for  the  recovery 
dl  tiie  possession  of  t^e  said  proper^ :  and  the  plaintiff  also  saith,  that  he  faa^  alms 
by  means  of  the  premises,  incurred  loeses  and  expenses  to  a  large  amount,  to  wit,  &c, 
by  reason  of  the  loss  of  thne  of  divers  clerks  and  servants  of  the  plaintiff,  occasioned 
by  their  employment  in  attendances  at  the  custom  house  in  tlie  city  ol  London,  ud 
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elsewhere^  during  the  time  that  the  goods  of  the  pUintiff  were  so  detained  as  afore- 
said, for  the  purpose  of  recOTering  pOBsession  of  tile  sud  goods,  and  in  and  about 
certain  correswmdenee  and  incidental  expenses  connected  wit^,  and  occasioned  by, 
the  seizure  and  detention  of  the  goods  as  aforesaid ;  and  the  plaintiff  also  saith,  that 
by  reason  of  the  seizure  and  detention  of  the  said  goods,  under  the  false  pretences 

1821]  aforesaid,  he  the  plaintiff  was  forced  and  obliged  to,  and  did  send  for  one  Daniel 
jutter,  the  manufacturer  of  the  said  goods,  from  Solangen,  in  the  kingdom  of  Prussia, 
in  order  to  establish  the  falsity  of  the  pretence  under  which  the  said  goods  were  so 
seized  as  {foresaid,  which  said  D.  L.  did  accordingly  come  over  to  this  country  for  the 
purposes  aforesaid,  and  continue  here  for  a  long  space  of  time,  to  wit  for  six  months : 
and  the  plaintiff  further  saith,  that  he  t^e  plaintiff  hath  paid  to  the  said  D.  L.  a  large 
sum  of  money,  to  wit,  &c,  as  and  for  expenses  incurred  in  and  about  the  said  journey 
from  Solangen,  in  the  kingdom  of  Prussia,  and  in  and  about  his  stay  in  this  country 
for  the  purposes  foresaid:  and  the  ^aintiff  further  suth,  that  by  reason  the 
admre  and  detention  of  the  said  goooa  he  the  plaintiff  hath  bmn  deprived  of  all 
interest  which  he  might  hare  made  on  iike  mfmeys  which  he  oould  and  might  have 
acquired  by  the  sale  of  the  said  goods  at  the  times  when  the  same  were  so  seized  by 
the  defendants ;  and  other  wrongs,  &c. 

Plea,  not  guilty— by  statute  (vide  3  &  4  W.  4,  e.  53,  a.  105). 
At  the  trial  of  the  cause,  before  Tindal  C.  J.,  and  a  special  jury,  at  the  sittings  for 
Middlesex  after  last  Michaelmas  term,  the  following  facta  appeared  in  evidence  : — 

On  the  23d  of  September  1 842  several  cases  of  cutlery,  consigned,  amongst  other 
things,  to  the  plaintiff  in  London,  arrived  in  the  Thames,  on  board  me  ship  "  Columbia," 
from  Botterdfun.  They  were  Iwded,  on  the  custom-house  quay,  by  a  bill  of  sight  (d), 
and  warehoused  in  the  ordinary  manner.  Some  of  tiiese  cases  contained  knives  axwi 
scu8<»«  which  were  mounted  upon  cards,  whereon  was  printed,  in  English,  "  superior 
knives  (or  sciBBors),  [KS(]  made  of  the  best  double-refined  steel."  On  the  26th  some 
more  cases  of  cutlery  arrived  on  board  the  ship  "  Giraffe"  from  Rotterdam.  They  were 
also  landed  on  the  custom-house  quay  by  a  bill  of  sight,  and  warehoused.  Some  of 
these  cases  contained  similar  cards  to  those  before  mentioned  ;  others  contained  knives 
and  scissors,  upon  some  of  which  were  impressed  the  words  *'  Watson,  Barbican, 
Norton  Folgate ; "  upon  others  "  Daniel  Lutter,  extra-patent  silver  steel."  The  cutlery 
with  the  name  of  Watson  upon  it,  had  been  made  to  order  for  one  Charles  Watson,  a 
warehouseman,  who  had  premises  in  Norton  Folgate  and  in  Barbican,  but  who  was 
not  a  manufacturer  of  outleiy  or  hardware.  Daniel  Lutter  was  the  agent  of  the  plain- 
tiff at  Solangen  in  Prussia,  and  the  actual  muiufacturer  of  the  whole  of  the  cutlery  in 
question.  On  the  28th  the  several  oases  were  exunined  by  the  defendants,  who  were 
custom-house  officers,  and  the  plaintiff's  son;  and  the  defendants,  conceiving  the 
contents  were  liable  to  seizure — the  printed  cards  under  the  S  &  6  Vict  o.  47  (a 
customs  act)  table  (A),  class  19,  by  which  the  importation  of  "paper  printed  in  the 
English  language  "  is  prohibited,  and  the  stamped  cutlery  under  the  1  &  2  Vict.  c.  113, 
s.  6(a) — said  wiey  [923]  must  detain  the  goods;  and  the  eases  were  accordingly 

(b)  A  "  sight  entry "  was  stated  to  be,  an  entry  made  when  a  merchant  cannot 
make  a  "per^ct  entry"  of  the  goods  (that  is,  by  describing  their  nature  and  value), 
they  are  landed  to  be  inspected,  for  which  puipose  they  are  taken  to  an  examining 
floor,  and  after  inspection  a  perfect  entry  is  made. 

(a)  Which,  after  reciting  that  "  articles  of  cutlery  and  hardware  of  foreign  manu- 
£acture,  and  packages  of  su^  articles,  have  been  imported  into  the  United  Kingdom 
and  into  tiie  British  possessions  abrcud,  bearing  the  names  or  marks  of  British  manu- 
facturers  resident  in  the  United  Kingdom,  to  the  great  prejudice  of  such  manufacturers; 
and  whereas  it  is  expedient  that  regulations  should  be  made  for  the  prevention  of  such 
importation,"  enacts,  "that  from  and  after  the  5th  day  of  January  1839  any  articles 
of  cutiery  or  hardware  of  foreign  manufacture,  and  any  packages  of  such  articles, 
imported  into  the  United  Kingdom  or  into  the  British  possessions  abroad,  bearing  the 
names  or  marks  of  such  British  manufacturers,  shall  be  forfeited,  and  shall  and  may 
be  seized,  prosecuted  and  condemned,  and  the  proceeds  thereof  distributed  and  applied 
in  like  manner  as  any  goods  now  are  directed  to  be  seized,  prosecuted  and  condemned, 
and  their  proceeds  are  directed  to  be  distributed  and  applied,  imder  any  law  or  laws 
relating  to  the  customs." 

See  also  the  5  &  6  Vict.  c.  47,  s.  11. 
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placed  under  "  stop."  The  plaiatilTa  eon  afterwards  applied  to  the  def«iduitB  tar  the 
goods,  but  was  informed  tbey  were  under  detention,  and  would  be  prosecuted  as 

seizures.  The  plaintiflTa  son  replied,  "  If  they  are  to  be  detained,  we  must  apply  to 
the  board."  The  plaintiff  thereupon  memorialised  the  commisBioners  of  customs 
several  times  without  success ;  but  ultimately,  in  tbe  month  of  February  1843,  the 
goods  were  delivered  up  to  him  on  payment  of  the  duty ;  whereupon  the  present 
action  was  commenced. 

Upon  the  part  of  the  defendants  it  was  objected,  first,  that  as  there  had  been  no 
duty  paid,  or  bill  of  entry  delivered,  pursuaat  to  the  3  &  4  W.  4,  c.  52,  sa.  18,  59 
and  60  (a)',  the  plaintiff  was  not  in  a  situation  to  insist  [924  ^"^on  the  deliveiy  of  tJie 
goods  at  the  time  of  the  alleged  detention  ;  that  the  goods  havmg  been  l^^y  in  the 
possession  oi  the  defendants,  and  there  having  been  no  seizure  by  them,  me  action  of 
trespass  could  not  be  maintained ;  and  that,  at  any  rato,  no  act  of  tre^nes  had  been 
proved  against  them.  The  Lord  Chief  Justice  acceded  to  the  latter  view,  and.  directed 
the  jury  to  find  a  verdict  for  the  defendants ;  but,  at  the  same  time,  in  order  to  prevent 
the  necessity  for  a  new  trial,  he  requested  them  to  find  the  amount  of  damages  to 
which  the  plaintiff  would  be  entitled,  supposing  the  action  to  be  maintainaUe ;  and 
the  jury  having  assessed  the  damages  at  tne  sum  of  201.,  his  lordship  reaerred  leave 
to  the  plaintiff  to  move  to  entor  a  verdict  for  that  amount. 

Cbannell  Serjt.  (with  whom  was  Warren)  now  moved  accordingly.  If  the  defen- 
dants had  detained  the  goods  upon  the  ground  suggested  at  the  tri^  namely,  the 
non-payment  of  the  duty  or  their  non-entry,  the  action  of  trespass  would  oertainly 
not  have  been  maintainable,  as  it  would  have  been  a  denial,  not  of  the  plaintiff's 
property  in  them,  but  merely  of  bis  right  to  the  immediate  possession  of  tiiem  (o)*. 
But  the  goods  were  detained  on  the  ground  that  they  were  forfeited.  This,  therefore, 
was  an  illegal  interference  with  the  plaintiff's  right  of  possession,  which  was  never 
out  of  him.  And  the  right  to  personal  chattels  draws  with  it,  in  law,  the  constructive 
possession  of  them.  The  act  of  the  defendants  was  a  denial  of  that  right.  Thooefa 
they,  as  custom-house  officers,  hod  a  licence  or  authority,  given  by  the  law,  to  take  toe 
goods  in  the  first  instance  for  the  purpose  of  examination,  their  subsequent  abuse  of 
that  licence  will  render  them  trespassers  ab  initio,  according  to  the  first  resolution  in 
The  Six  Carperiler^  <me  (8  Co.  Rep.  146).  [Cresswell  J.  [926]  I  do  not  see  any 
abuse  of  authority  here  on  the  part  of  the  defendants.  They  seem  to  have  faithfully 
exercised  the  licence  which  the  law  gives  them,  though  they  may  have  made  a  mistake 
in  judgment  Tindal  C.  J.  The  draendants  detained  tiie  goods  in  order  that  ai^ioa- 
tion  might  be  made  to  the  board  to  ascertain  whether  they  might  pass.   The  pumtiiT 


(a)*  Which  enacts,  "that  the  person  entering  any  goods  inwards  (whether  for 
payment  of  duty,  or  to  be  warehoused  upon  the  first  perfect  entry  thereof,  or  for 
payment  of  duty  upon  the  taking  out  of  the  vrarehouse,  or  whether  such  goods  be 
free  of  duty)  shall  deliver  to  the  collector  or  controller,  a  Idll  of  the  entry  of  such 
goods,  fairly  written  in  words  at  length,  expressing  the  name  of  the  ship  and  of  the 
master  of  the  ship,  in  which  the  goods  were  imported,  and  of  the  place  from  whence 
they  were  brought,  and  the  description  and  situation  of  the  warehouse,  if  they  are 
to  be  warehoused,  and  the  name  of  the  person  in  whose  name  the  goods  are  to  be 
entered,  and  the  quantity  and  description  of  the  goods,  and  the  number  and  denomina- 
tion or  description  of  the  respective  packages  containing  the  goods ;  and,  in  the  margin 
of  such  bill,  shall  delineate  the  respective  marks  and  numbers  of  such  packages,  and 
shall  pay  down  any  duties  which  may  be  payable  upon  the  goods  mentioned  in  such 
entry ;  and  such  person  shall  also  deliver  at  the  same  tdme  two  or  more  duplicates,  as 
the  case  may  require,  of  such  bill,  in  which  all  sums  and  numbers  may  be  expr^ed 
in  figures;  and  the  particulars  to  be  (nntained  in  such  biU  shall  be  written  and 
arranged  in  such  form  and  manner,  and  the  number  of  such  duplicates  shall  be  such, 
as  the  collector  and  controller  shall  require ;  and  such  bill  being  duly  signed  by  the 
collector  and  controller,  and  transmitted  to  the  landing-waiter,  shall  be  the  warrant 
to  him  for  the  landing  or  delivering  of  such  goods." 

By  sect.  59  goods  (with  certam  exceptions)  may  be  warehoused  for  exportation 
only,  although  prohibited. 

By  sect.  60  such  goods  are  to  be  entered  to  be  so  warehoused. 

{of  Quesre  as  to  this  distinction  in  trespass. 
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was  aware  of  this.  Ccdtraan  J.  How  do  you  get  over  the  aeoond  resolution  in  ITia 
Six  CarpmUri  caUt  that  a  mere  nonfeazanoe  does  not  make  a  party  who  has  an 
authority  or  licence  in  law,  a  trespasser  ab  initio  J]  This  is  not  a  case  of  mere  non> 
feazance.  The  defendants  asserted  a  right  which  was  inconsistent  with  that  of  the 
plaintiff.    The  learned  serjeant  also  cited  Bac.  Abr.  tit  Trespass  (B). 

TiNDAL  C.  J.  I  continue  of  the  opinion  which  I  entertained  at  the  trial,  that 
there  was  no  evidence  in  this  case  to  maintain  an  action  of  trespass.  In  order  to 
entitle  the  plaintiff  to  maintain  such  an  action  there  must  have  been  an  actual  seizure 
of  the  plaintiff's  goods.  But  the  evidence  here  was  all  the  other  way,  and  went  to 
shew  that  the  defendants  merely  took  possession  of  the  goods,  in  the  execution  of 
their  duty  as  oustom-house  officers,  for  the  purpose  of  examination.  When  the  ffoods 
were  examined  certain  marks  were  found  upon  them,  which  induced  the  defenoMits 
to  think  they  were  prohibited ;  and  they  said  they  must  detun  them ;  and  then,  on 
a  subsequent  application  on  the  part  of  Uie  plaintiff  for  the  delivery  of  the  goods,  the 
answer  was  that  they  were  detained  and  would  be  prosecuted  as  seizures.  It  appears, 
therefore,  that  the  defendants  originally  detained  the  goods  under  a  real  and  honest 
doubt  that  they  were  subject  to  forfeiture :  whether  that  doubt  was  well  grounded,  is 
not  now  the  question.  And  in  order  to  resolve  this  doubt,  the  goods  were  taken  out 
of  the  control  of  the  officers ;  the  question  [926]  being  referred  to  the  decision  of  the 
commissioners, — and,  as  it  appears  to  me,  with  the  assent  of  tbe  plaintiff  himself, — as 
his  son,  who  made  the  application  on  his  beh^f,  stud  if  they  were  detained  he  must 
apply  to  the  board.  Throughout  the  case,  there  was  nothing  to  affect  the  defendants} 
beycmd  a  detention  of  the  goods  on  the  ground  of  a  doubt  whether  or  not  they  should 
be  passed  without  a  previous  reference  to  the  proper  authorities.  There  is  no  pretence, 
therefore,  to  charge  t^e  defenduita  as  trespassers,  lliere  has  been  no  abase  of 
authority  on  their  part  The  gcods  remainei^  during  the  whole  time  of  the  examinar 
tion,  in  the  same  custody  in  which  they  were,  in  the  first  instance,  legally  detained. 
Whether  or  not  the  plaintiff  might  have  maintained  an  action  in  another  form,  if  it 
could  have  been  shewn  that  the  goods  were  detained  for  an  unreasonable  time,  we 
are  not  called  upon  to  determine ;  it  is  sufficient  to  say  that  trespass,  under  the 
circumstances,  is  not  maintainable. 

CoLTHAN  J.  The  defendants  were  custom-house  officers  acting  under  an  authority 
given  them  by  law.  It  was  their  duty  to  examine  the  goods  in  question,  in  order  to 
ascertain  to  what  duty  they  were  liable,  or  whether  or  not  they  were  subject  to 
forfeiture.  If  the  goods  had  been  afterwards  detained  by  them  for  a  time  more  than 
reasonable  for  the  exunination,  that  might  have  been  an  abuse  of  their  authority  so 
as  to  render  them  liable  in  another  form  of  action.  But  it  appears  to  me  there  is  no 
ground  for  saying  they  did  more  than  detain  the  goods  for  a  reasonable  time,  in  order 
that  the  question  as  to  the  liability  of  the  goods  to  forfeiture  might  be  submitted 
to  the  proper  authorities. 

Erskine  J.  I  also  am  of  opinion  there  was  no  evidence  of  any  act  of  trespass. 
There  was  no  seizure  [927]  whatever  by  the  defendants.  The  goods  were  landed 
and  taken  possession  of  by  tbe  defendants  in  the  discharge  of  their  duty,  for  the 
purpose  of  tneir  being  examined.  Upon  their  being  partially  examined  there  appeared 
to  be  sufficient  ground  for  the  defendants  to  doubt  whether  they  were  authorised  to 
receive  the  duty  upon  them.  All  that  the  defenduits  did  was  merely  to  decline  to 
receive  the  duty  upon  them.  The  subsequent  declaration  made  by  them  was  not  a 
dedaration  that  what  they  had  done  amounted  to  a  seizure,  but  merely  a  stat^ent 
that,  the  matter  being  under  the  consideration  d  the  commissioners,  the  goods  could 
not  be  given  up  to  the  plaintiff.  There  was  do  evidence  of  any  seizure,  or  of  any 
ot^er  act  amounting  to  a  trespass.  Neither  were  the  defendants  shewn  to  be  ohaige- 
able  with  any  excess,  or  to  have  been  guilty  of  any  abuse,  of  authority. 

Cbksswkll  J.  I  am  of  the  same  opmion.  There  was  no  trespass  in  the  first 
instance,  or  any  thing  that  could  be  called  a  seizure.  The  goods  were  taken  by  the 
plaintiffs  agent  to  the  proper  place  for  the  examination  of  them  by  the  defendants  in 
the  regular  discharge  of  their  duty  as  custom-house  officers.  Upon  their  examination, 
all  that  the  defendants  did  was,  to  detain  them,  till  it  could  be  ascertained  whether 
or  not  they  were  liable  to  forfeiture.  This  is  not  an  act  of  trespass.  In  the  case  of  a 
distress,  tbe  taking  a  man's  goods  is  prim&  facie  an  act  of  trespass,  which  must  be 
justified  by  law.  So,  in  The  Svc  Cafpenkri  casRy  the  entry  into  a  man's  house  was  held 
to  be,  prim&  bcie,  an  act  of  tiwspass,  which  was  justified  under  the  circumstances 
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stated  in  the  plea.   Here,  there  was  no  act  of  trespass,  either  aerially,  or  impliedly 
from  any  subsequent  abuse  of  authority. 
Rule  refused. 


[9283  Wood  v.  The  Duks  of  Argyll  and  Sir  Jakks  CJockbltrn,  Bart. 

Jan.  16,  1844. 

[S.  C.  7  Soott,  N.  R.  885 ;  13  L.  J.  C.  P.  96.] 

A  preliminary  association  was  formed  for  the  purpose  of  establishing  a  joint-stock 
company,  of  which  A.  was  named  president,  and  B.  vice-p'esidrait.  They  both 
signed  an  agreement  to  sulucribe  for  a  certain  number  of  sharos,  and  to  pay  a 
deposit  of  5L  per  share  when  shares  to  the  amount  of  50,0001.  should  have  been 
Buracribed  for ;  and  they  attended  two  meetings  of  the  associafaon.  The  company 
was  never  in  fact  formed.  C.  did  certain  work  at  the  request  of  the  secretary  to 
the  proposed  company. — In  an  action  by  C.  against  A.  and  B. :  held,  that  the  jury 
were  properly  told  to  consider — first,  whether  there  had  been  a  direct  contract  by 
A.  and  B.  with  C. ;  secondly,  whether  A.  and  B.  were  members  of  a  partn«diip ; 
and,  thirdly,  whether  they  had  held  themselves  out  as  such  to  C. 

Assumpsit,  for  work  and  labour  in  copying  certain  maps ;  for  jouraeya ;  and  for 
goods  sold  and  delivered.    Plea,  non  assumpserunt. 

At  the  trial,  before  Tindal  C.  J.,  at  the  sittings  for  Middlesex  after  that  term,  the 
following  facts  appeared  : — 

In  the  early  part  of  the  year  1842  an  association  or  joint-stock  company  was 
projected,  to  be  called  "The  British  American  Association  for  Emigration  and 
Colonization."  Some  of  the  projectors  of  the  association,  including  the  two  defen- 
dants, met  on  the  22d  of  April  and  the  8th  of  June,  the  duke  presiding  and  signing 
the  minutes  as  chairman.  - 

The  following  are  the  minutes  of  the  former  of  these  meetings : — 

"  The  constitution  or  regulations  of  the  aasociatioD  laid  on  the  table,  with  a  state- 
ment of  certain  clauses  contained  therein ;  viz.  (inter  alia)  provisions  respecting  the 
conduct  of  the  association  by  a  president,  vice-presidents,  trustees,  consulting  coundl 
and  executive  commissioners  ;  that  the  capital  necessary  to  carry  on  the  operations  of 
the  association  shall  be  raised  by  the  sale  of  shares,  aud  that  the  vice-presidents  and 
council  shall  not  be  liable  for  ex^nses  or  engagements. 

"  Stated — that  the  constitution  had  been  ordered  to  be  engrossed  for  signature, 
and  that  arrangements  [929]  had  been  entered  into  for  the  purchase  of  eirtennre 
seigniories. 

"  Prospectus  laid  before  the  meeting,  preparatory  to  its  being  published. 

"Resolved — firsl^  that  the  objects  of  the  association  be  immediately  proceeded 
with,  as  regfuils  the  subject  of  enugration ;  and,  secondly,  that  the  consideration  ol 
all  other  matters  be  adjourned  till  friday,  the  29th  of  April." 

The  following  are  the  minutes  of  the  meeting  of  the  8th  of  June  1842  : — 

"  Attention  directed  to  the  state  of  the  association,  and  the  means  adopted  to 
advance  its  interests.  The  arrangements  which  necessarily  precede  the  announcement 
of  a  great  public  undertaking,  have  been  matured.  Arrangements  made  to  acquire 
tracts  of  country  for  location.  Commissioners  have  negotiated  for  the  purchase  cf 
four  seigniories,  containing  about  200,000  acres  of  land,  in  Eastern  Canada.  Mills, 
and  other  conveniences,  have  been  erected.  The  nature  of  the  pecuniary  arrangements 
for  these  purchases.  Anticipated,  that  the  first  cash  payment  will  be  covered  by  a 
well-arranged  system  of  emigration  in  the  ensuing  year.  Extensive  bracts  of  country 
will  be  aequired  in  Western  or  Upper  Canada.   The  commissioners  will  be  able  to 

giant  a  large  tract  of  country  in  Prince  Edward's  Island,  and  will  rival  the  United 
tates  in  availing  themselves  of  the  riches  of  the  British  American  seas,  by  the 
establishment  of  a  fishery.  Other  extensive  properties  in  Eastern  Canada  selected  for 
future  consideration.  The  commissioners  expect  to  send  a  body  of  emigrants  to  Prince 
Edward's  Island  before  the  close  of  the  present  season. 

"Having  reference  to  the  purchases,  &c.,  the  commissioners  raopose  an  issue  of 
10,000  shares  in  this  country,  and  an  equal  amount,  in  Canada.  Arrange-£930]-mentB 
for  a  *  Provident  Institution ; '  to  create  a  *  Benevolent  Fund.' 
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**  Resolved — that  the  report  be  adopted  and  acted  upon ;  and  that  a  subscription 
be  immediately  opened  for  shares  in  the  capital  stock." 

A  prospectus  was  issued,  in  which  it  was  stated  that  the  capitid  stock  was  to 
oonaist  of  1,000,0001.,  in  60,000  shares  of  201.  each,  and  the  duke  was  named  as 
president,  and  several  noblemen  and  gentlemen  (including  tike  other  defendant)  as 
vice-presidents,  fuid  members  of  the  consulting  council. 

The  following  memorandum  was  entered  m  a  book  which  was  kept  in  the  ofiice, 
and  was  open  to  all  persons  going  there ;  it  had  been  signed  by  both  tiie  defenduits : — 

"British  American  Association  for  Emigration  and  Colonization. 

"  We,  whose  names  are  hereunto  subscribed,  do  agree  to  subscribe  for  the  number 
of  shares,  and  amount  of  stock,  of  the  above  association,  set  opposite  to  our  respective 
signatures,  and  pay  a  deposit  <^  51.  per  share  thereon  to  the  bimkers  of  the  association, 
when  shares  to  the  amount  of  50,0001.  shall  have  been  taken,  upcm  having  twenly-one 
days'  notice  thereof." 

Shortly  after  the  meeting  of  the  8th  of  June  the  duke  went  to  Scotland ;  and 
neither  he  nor  the  other  defendant  were  shewn  to  have  further  actively  interfered  in 
the  affiurs  of  the  association :  but  a  copy  of  a  news^^wr  called  the  Emigration  Qtrntk^ 
in  which  tiie  various  proceedings  of  tiie  association  were  r^lu'ly  reported,  was 
forwarded  to  tiie  duke  by  the  secretary  ereiy  week,  down  to  the  month  oi  September 
1842.  It  was  suggested  that  the  west  of  ^tland,  in  which  the  duke's  estates  lay, 
was  over-populated,  and  that  it  would  therefore  be  an  object  with  his  grace  to  promote 
emigration.  And  it  appeared  that  two  vessels,  the  "Lady  Wood  [931]  and  the 
**  Barbadoes,"  had  been  chartered  by  the  association  for  the  conveyance  of  emigrants. 
Two  parties  of  emigrants  had  gone  out  in  the  "Lady  Wood."  The  "Barbadoes"  had 
set  sail  with  about  twenty  or  thirty  emigrants  on  board,  but  was  driven  back  by 
stress  of  weather.  In  consequence  of  this  the  scheme  was  abandoned.  An  advertise- 
ment was  also  produced,  which  appeared  in  the  Ermgraiion,  Gazette  of  the  3d  September 
1842,  in  which  it  was  stated  that  the  association  had  chartered  a  vessel  for  Prince 
Edward's  Island — in  order  to  prove  tiiat^  at  that  time,  tiie  assodation  had  b^un  to 
act.  It  was  not,  however,  shewn  that  any  step  had  been  taken  to  legalise  the  company 
either  by  deed,  charter  or  act  of  parliament,  or  that  the  sum.  of  50,^)01.  had  ever  men 
subscribed. 

The  action  was  brought  to  recover  the  value  of  certain  maps,  plans,  &c.  of  parts  of 
Prince  Edward's  Island,  which  had  been  ordered  by  the  secretary,  and  had  been  left 
at  the  ofiBce,  for  the  inspection  of  parties  disposed  to  emigrate. 

The  Lord  Chief  Justice  told  the  jury  that  the  question  for  their  consideration  was, 
vfaeUier  the  work  in  question  had  been  done  on  the  credit  of  the  two  defendants, 
either  upon  an  express  or  an  implied  contract ;  that  a  contract  might  be  implied  if  a 
partnership  had  been  formed,  and  the  defendants  were  members  uiereof,  or  had  held 
themselves  out  to  the  world,  and  amongst  others  to  the  plaintiff,  as  partners :  and 
after  observing  that  there  was  to  be  no  call  till  the  60,0001.  was  subscribed  for,  his 
lordship  further  left  it  to  the  jury  to  say  whether  any  company  had,  in  point  of  &ot^ 
been  formed. 

The  jury  found  a  verdiet  for  the  defendants. 

Byles  Serjt  now  moved  for  a  new  trial,  upon  the  ground  of  misdirection,  uid  that 
the  verdict  was  against  the  evidence.  The  names  of  the  defendants  having  been 
reS^  inserted,  by  their  desire,  in  the  list  of  shareholders,  they  became  partners  in 
the  association,  or,  at  least,  held  themselves  out  as  such,  and  were  therefore  liable  to 
the  plaintiff.  It  may  be  said  they  intended  to  become  members  only  when  the 
company  should  have  been  formed.  But  the  association  assumed  two  characters — the 
prebminary  association,  and  that  which  was  intended  to  go  by  the  name  of  the 
emigration  association.  Assuming  that  the  latter  association  never  took  effect,  the 
defendants  are  still  liable  as  memMrs  of  the  preliminary  association.  Before  the  yrmk 
was  done,  in  respect  of  which  the  action  was  brought,  they  had  subscribed  as  members. 
[CressweU  J.  To  which  association  T  You  contend  the  defenduitB  were  shareholdoB. 
Were  there  any  shares  in  the  preliminary  association  f]  It  is  submitted  they  were 
shareholders  in  both.  The  document  by  which  parties  agreed  to  take  shares  was 
certainly  equivocal  in  its  expressions ;  but  the  retd  meaning  of  it  is,  "  We  do  now 
tfUce  sliares,  and  will  pay  the  deposit  when  60,000L  worth  of  shares  are  taken 
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altogether."  If  the  parties  signing  the  document  were  not  to  be  considered  as  tddng 
shares  till  the  50,0001.  worth  were  taken,  as  all  parties  signed  the  same  document, 
when  could  it  be  said  that  number  of  shares  was  taken?  [Cresswell  J.  Protnblj 
when  shares  to  the  amount  of  50,0O0L  were  agreed  to  be  taken.]  The  plaintiff  would 
olearly  hare  a  right  to  shew  that  the  defendants  had  an  interest  in  the  prolimumy 
association,  or  that  they  had  represented  themselves  as  having  such  an  intmst ;  and 
tiiat  would  be  sufficient.  [Cresswell  J.  ProTided  the  plaintiff  had  acted  opoo  the 
faith  of  such  representations.  It  is  not  sufficient  to  shew  that  a  party  has  held  himadf 
out  OS  a  partner  unless  it  be  also  shewn  that  he  has  been  so  treated  by  the  plaintiff 
who  sues  him  (a).]  If  a  joint-[933]-stock  company  is  projected  and  is  afterwards 
abandoned,  the  parties  to  the  original  project  are  still  liable.  [Tindal  C.  J.  Only 
in  respect  of  matters  in  which  they  were  joint  contractors.  Ex  vi  termini  they  would 
not  be  partners ;  they  would  therefore  have  no  implied  authority  to  bind  each  other. 
The  nu^yter  was  much  discussed  in  this  court  in  Fox  y.  Clifton  (6  Bingh.  776,  9  Hng^ 
115,  4  M.  A  P.  776,  2  M.  &  Scott,  U6).]  Here,  there  was  a  partnership  f<»rmed  in 
order  to  start  the  company.  Moneypenny  v.  Hartland  (1  G.  &  P.  352,  2  C.  &  P.  STt^X 
and  Doubleday  v.  Mu^U  (7  Bingh.  1 10,  4  M.  &  P.  750),  are  authorities  for  the  {dainti^ 
[Tindd  C.  J.  In  Mcneffpenny  v.  ffaiiland  there  was  a  direct  contract  with  the 
committee ;  and  in  Ihul^eday  v.  Mw^t  the  defendants  were  jmnt  contractors.  In 
this  case,  the  defendants  were  not  to  become  shareholders  till  a  certain  number  of 
shares  had  been  subscribed  for.^  It  is  submitted  that  the  attention  of  the  juiy  shouM 
have  been  called  to  the  question  whether  the  defendants  were  not  partnera,  or  had 
not  held  themselves  out  as  partners,  in  the  preliminary  project 

Tindal  C.  J.  The  case  was  very  fully  discussed  at  the  trial,  fuid  all  the  beta 
were  brought  before  the  jury  ;  and  I  think  that  every  thing  required  by  law  was  left 
to  them.  They  considered  that  there  was  no  direct  contract,  and  that  the  defendaoti 
had  not  held  themselves  out  as  partners ;  and  there  was  no  pretence  for  saying  that 
luiy  actual  partnership  existed.   The  verdict  is  fully  home  out  by  the  evidence. 

Erskink  J.(d).  1  cannot  pwoeive  any  evidonoe  in  the  case  that  would  have 
warranted  the  jury  in  finding  that  [884]  the  pluntifT  had  been  employed  by  the 
defendants  to  make  the  maps.    Neither  is  there  anything  to  shew  that  tiie  secretatr 

fot  the  work  done  upon  their  credit.    On  the  contrary,  they  appear  to  have  cantiMisly 
eld  aloof  from  all  responsibility  until  50,0001.  worth  of  shares  should  be  taken.  Hw 
plaintiff  did  the  work  on  the  credit  of  the  party  by  whom  he  was  actually  employed. 

Crisswbll  J.  The  case  was  left  by  my  lord  to  the  jury  precisely  in  accordance 
with  those  rules  which,  after  much  discussion  and  consideration,  have  been  laid  down 
by  the  courts,  for  the  purpose  of  ascertaining,  in  the  case  of  a  prospective  joint-stoek 
company,  what  parties  are  liable.  And  I  do  not  see  how  the  jury  could  have  arrived 
at  any  other  conclusion  upon  the  evidence.  There  is  no  ground  fc»-  the  mle  on 
either  point. 
Rule  refused. 


PoTTR  AND  Others  v.  Hirst.  Jan.  16,  1844. 

The  court  has  no  jurisdiction  to  set  aside  a  nde  to  discontinue,  which  now  by 
R.  H.  2  W.  4,  may  be  obtained  without  the  defendant's  consent 

TiJfourd  Serjt  applied  to  set  aside  a  rule  to  discontinue  on  payment  of  costs, 
which  had  been  obtained  by  the  plaintiffs,  after  plea  pleaded.  It  was  stated  that  the 
object  of  the  rule  was  to  enable  the  plaintiff  to  take  advantage  of  Lord  Denman's  act 
(6  &  7  Vict.  c.  85),  so  that  the  action  might  be  commenced  afresh,  and  thus  be  out  erf 
the  operation  of  the  excepting  clause  (s.  3),  which  applies  to  actions  commenced  before 
the  passing  of  the  act.  The  learned  serjeant  admit^  that  by  K.  H.  2  W.  4,  a  rale 
to  aiscMitinue  might  now  be  obtained  without  the  otxisent  of  the  defttidaiitt 
and  that  probably  ^e  court,  therefore,  might  be  of  opinion  tiiey  had  no  joriadictioB 
in  the  matter ;  to  which  the  court  assenting,  the  learned  seijeant  took  nothing. 

(a)  Vide  diet,  per  Parke  J.,  in  Dickenson  v.  VtUpy^  10  B.  &  C.  140,  5  Mann.  A 
Ryl.  126. 

(d)  Mr.  Justice  Coltman  was  at  chambers. 
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Baxter  v.  Nurse.   Jau.  16,  1844. 

[S.  C.  7  Scott,  N.  R  801 ;  13  L.  J.  C.  P.  82 ;  8  Jur.  273 :  at  Nisi  Prius, 

1  Car.  &  K.  10.] 

The  rule,  that  an  indefinite  hiring  is  a  hiring  for  a  year,  is  not  an  inflexible  rule  of 
law  ;  it  must  be  considered  in  connection  with  the  circumstances  of  the  particular 
case. — A.  was  engaged  as  editor  of  a  new  periodical  publication  by  B.  at  a  salary  to 
be  paid  weekly.  The  publication  was  abandoned  by  B.  soon  after  its  commence- 
ment. In  an  action  by  A.  against  R  for  dismissing  him  before  the  termination  of  a 
year,  a  usage  was  proved  that  such  a  hiring  was  annual,  with  regard  to  established 
periodicals :  Held,  that  the  jury  were  properly  direct-ed  to  consider  whether  such 
usage  was  applicable  to  a  newly-started  publication. — Where  the  defendant  has  a 
veraiet  upon  two  issues,  each  of  which  goes  to  the  whole  cause  of  action,  and  the 
verdict  upon  one  of  those  issues  is  unsatisfactory,  qusere  whether  a  new  triid  irill  be 
granted,  and  thereby  the  defendant's  verdict  upon  the  other  issue,  avoided. 

Assumpsit.  The  first  count  of  the  declaration  set  out  a  special  contract  to  employ 
the  pUuutiff  as  editor  of  a  certain  periodical  publication  of  the  defendant,  called  "The 
Illustrated  Polytechnic  Review,"  for  a  year,  at  a  salary  of  31.  3s.  per  week,  to  be  raised 
proereasively  when  the  work  should  reach  a  certain  circulation ;  and  assumed  a  breach, 
m  uie  dismissal  of  the  plaintiff  before  the  expiration  of  the  year  {ay.  Taere  were  also 
counts  for  wages  and  salary  due  for  the  plaintiffs  work  and  services  as  editor  of  a 
periodical  publication,  for  money  paid,  Sec,  and  upon  an  account  stated. 

Pleas  :  first,  except  as  to  501.,  parcel  of  the  money  in  the  second  and  subsequent 
counts  mentioned,  non  assumpsit.  Secondly,  to  the  first  count,  a  justification  (936] 
of  the  dismissal  of  the  plaintiff  on  the  ground  of  his  misconduct  as  editor ;  and  thirdly, 
payment  into  court  of  501.  and  no  further  damage  in  respect  of  that  sum. 

The  plaintiff  joined  issue  upon  the  first  plea ;  and  he  replied  de  injuria  to  the 
second,  and  damages  ultra  (a)^  to  the  third ;  upon  which  replioati(His  issue  was  joined. 

At  the  trial,  before  Tindal  C.  J.,  at  the  Westminster  sittings  after  last  term,  the 
foUowii^  facts  appeared. 

At  the  latter  end  of  the  year  1S42,  the  defendant  engaged  the  plaintiff  to  conduct^ 
as  editor,  the  review  in  question,  the  publication  of  which  was  to  commence  the 
following  year.  The  terms  upon  which  the  plaintiff  was  engaged  were  not  proved, 
either  as  to  period  of  service  or  amount  of  salary ;  but  it  was  shewn  that  after  the 
commencement  of  the  publication  the  defendant  had  paid  the  plaintiff  three  guineas 
as  a  week's  salary.  It  was  also  shewn  that  the  plaintiff  had,  with  the  defendant's 
knowledge,  engaged  a  scientific  contributor,  to  supply  articles  for  the  work  for  a 
twelvemonth,  and  that  after  the  work  was  commenced  the  defendant  had  complained 
to  the  plaintiff  of  the  manner  in  which  it  was  brought  out,  and  had  said  that  unless  it 
was  conducted  better  he  should  discontinue  it.  The  first  number  appeu^  in  January 
1843,  and  after  the  third  number  die  defendant  abandoned  the  pubfication  altogether ; 
but  it  had  been  continued  by  another  publisher. 

On  the  part  of  the  plaintiff,  several  witnesses  connected  with  periodical  works, 
vere  called  to  prove  tha^  in  the  absence  of  any  sfapulation  to  the  contrary,  a  general 
engagement  as  an  editor  of  such  a  work  is  understood  to  be  an  engagement  by  the 
year ;  but,  upon  cross-examination,  they  admitted  that  they  spoke  with  reference  to 
established  works,  and  not  to  new  speculations. 

[9371  On  the  part  of  the  defendant,  evidence  was  adduced  in  support  of  the 
second  plea. 

The  counsel  for  the  plaintiff  applied  to  amend  the  declaration  by  striking  out  that 
part  of  it  which  stated  the  contract  to  be  for  a  progressive  salary.  His  lordship, 
however,  declined  to  amend,  but  said  he  would  indorse  the  facts  specially  upon  the 
record  (under  tiie  3  &  4  W.  4,  o.  42,  s.  24) ;  and  he  left  it  to  Uie  jury  to  say  whether 

(a)'  This  replication  appears  w  ua  tt^uvuvm  vtuy  w  a  pia»  ui  \Mytux3um  luw  uuurti 

in  bar  of  the  further  prosecution  of  the  action,  generally.    The  plaintiff  does  not  mean 
to  undertake  to  prove  damages  1>eyond  the  501.  in  respect  of  that  50L 
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there  had  l>eeu  a  coutract  for  a  year,  as  alleged  in  the  declaration,  obeerring  that  tbf 
rule  spoken  to  by  the  wituesnos  on  the  part  of  the  plaintiff  might  be  useful  and  propor 
in  the  generality  of  cases,  but  that  it  might  not  be  so  applicable  in  tlie  case  of  a  oewlf- 
started  work,  where  it  might  be  uncertain  whether  it  would  be  continued  Uk  tht 
period  of  a  year  (vide  infra,  936  (6)). 

The  jury  returned  a  verdict  for  the  defendant. 

Bo  ID  pas  Serjt.  now  moved  for  a  new  trial,  upon  the  ground  of  misdirectioo,  and 
also  that  the  verdict,  so  far  as  it  related  to  the  issue  raised  by  the  second  plea,  wai 
against  the  evidence.  The  learned  serjeant  submitted,  that,  as  a  general  rule  of  law, 
independently  of  the  usage  proved  at  the  trial,  a  general  hiring,  such  as  the  present 
was,  in  the  absence  of  a  stipulation  to  the  contrary,  was  an  annuaJ  hiring;  as  much  so 
as  that  of  a  clerk ;  Beest&ii  v.  CoUysr  (4  Bingh.  309,  12  J.  B.  Moore,  562.  Vide  B.  v. 
Seacroft,  2  M.  &  &.  421) ;  in  which  case  the  contract  would  not  the  less  be  an  annual 
one  because  the  employer  was  starting  in  business  for  the  first  time.  So  also,  the 
hiring  of  domestic  servants  is  by  the  yeu-,  subject  to  the  power,  in  either  party,  of 
putting  an  end  to  the  contract  by  a  month's  notice  or  a  month's  wamin^. 

TiNDAL  C.  J.  Upon  the  first  ground  on  which  the  present  motion  was  made, 
namely,  that  the  jury  ought  to  have  been  directed,  as  upon  a  general  rule  of  [SSS} 
law,  that  the  fairing  in  this  case  must  be  taken  to  have  been  by  the  year,  it  appears  to 
me  that  the  principle  on  which  contracts  of  this  nature,  which  have  been  entered  into 
without  any  definite  arrangement  as  to  time,  are  held  to  be  contracts  for  a  year,  is  by 
no  means  an  inflexible  rule,  but  that  it  is  a  presumption  to  be  raised  from  oon tract* 
of  the  same  kind ;  and  that  the  judge  at  a  trial  is  not  authorised  to  lay  down  any 
general  rule  upon  the  subject. 

There  are  cases  in  which  undoubtedly  a  rule  of  law  is  kud  down  to  the  jury. 
Thus,  in  the  case  of  a  deed,  the  instrument  being  under  seal,  impmia  the  existence  of 
a  vfdid  consideration.  So,  a  promissory  note  or  a  bill  of  exchange  also  imports  a 
consideration.  These  are  rules  of  law ;  and  upon  these  points  the  judge  doee  not  adc 
the  opinion  of  the  jury.  So,  twenty  years'  adverse  possession  (without  reference  to 
the  late  statute)  will  import  a  right  of  possession  (a).  Hut  also  is  a  rule  of  law ;  i^ioo 
which  the  opinion  of  the  jury  would  not  be  asked. 

In  cases  where  a  general  rule  with  regard  to  questions  of  hiring  has  been  established, 
it  has  been  in  conformity  with  some  established  usage  to  be  gaUiered  from  evidence. 
That  it  is  not  a  fixed  rule,  is  clearly  shewn  from  the  course  taken  at  trials  where  the 
question  as  to  the  nature  of  a  hiring  arises — where  evidence  is  always  given  by  persons 
in  the  particular  trade,  or  under  circumstances  similar  to  those  of  the  parties  in  the 
case ;  and  then  the  jury  are  told  that  unless  there  is  something  to  distanguisfa  the  case 
before  them  from  the  usage  that  has  been  proved,  the  parties  must  be  considered  » 
dealing  with  reference  to  such  usage.  But  the  finding  by  the  jury  in  such  a  oaaei  in 
confonnity  with  such  general  usage,  cwinot  be  considered  as  a  rule  c£  law  (£). 

[9^]  In  the  present  case  it  appears  to  me  that  the  evidence  was  of  a  weddy 
hiring ;  but  even  if  it  had  shewn  a  general  hiring,  still  I  think  the  question  ought  to 
have  been  left  to  the  jury,  whether,  under  the  circumstances  of  the  case,  there  had 
been  a  hiring  by  the  year.  And  I  think  it  was  a  proper  and  pertinent  observation 
made  by  the  counsel  for  the  defendant,  which  I  repeated  to  the  juiy,  that  there  mi^t 
be  a  distinction  between  an  established  and  a  new  publication,  the  suocees  oi  whidi 
might  be  imcertain,  and  which  might  be  given  up  in  a  few  weeks ;  in  which  cue  it 
would  be  unreasonable  that  the  employer  should  be  ooosidered  as  bound  to  pay  the 
salary  of  a  party  in  the  situation  of  the  phuntiff,  for  a  whole  year.  It  has  been  sud 
that  the  defendant  might  luve  guarded  hims^  by  an  agreement  that  the  hiring 
might  be  put  an  end  to  at  any  iime.  But  if  thffl*e  is  no  general  rule  on  the  sabjec^ 
it  is  equally  reasonable  to  say  that  the  plaintiff  might  have  guarded  himadf  fay 
stipulating  that  his  engagement  should  be  for  a  year.  I  am  (rf  opanion  that  tb«e  was 
no  misdirection,  and  that,  upon  that  point,  there  must  be  no  rule. 

COLTMAN  J.  I  also  am  of  opinion  that  the  case  was  submitted  to  the  jury  in  as 
favourable  a  manner  for  the  plaintiff  as  he  was  entitled  to  have  it  left.  I  do  not 
stop  to  inquire  whether,  in  the  case  of  an  editor  of  a  literary  publication,  a  g^ienl 

(a)  The  power  of  determining  the  apparent  right  resulting  from  actual  poeseasioi^ 
by  entiT,  being  taken  away,  after  20  years,  by  21  Jao.  1,  o.  16. 
—      Vide  ante,  p.  659  (c),  671. 
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ing  or  engagement  is  to  be  considered  as  necessarily  an  engagement  by  the  year, 
e  point  nM  certainly  never  been  decided.    But  it  appears  to  me  that  my  brother 
mpas  has  failed  in  establishing  the  fact  upon  which  alone  the  argument  could  be 
ised,  namely,  that  there  was  a  general  hiring  in  this  case. 
The  rule  with  regard  to  domestic  servants  is  established ;  but  that  rule  applies  only 
the  absence  of  any  fact  which  would  tend  to  shew  that  an  annual  hiring  was  not 
ntemplated.   Thns,  if  there  be  a  reservation  of  weekly  wages,  the  inference  of  a 
jing  for  a  [940]  year  does  not  arise.   In  the  present  case  the  only  proof  given  ms, 
lat  some  service  was  performed  by  the  plaintiff,  and  that  weekly  wages  were  paid  to 
jn.    There  is  also  another  circumstance  which  tends  to  throw  a  doubt  upon  the 
ipposition  that  there  was  a  yearly  hiring,  namely,  that  the  defendant  said  if  the  work 
9re  not  conducted  to  his  satisfaction,  he  should  give  it  up.    In  such  a  state  of  things 
is  not  very  probable  that  he  should  hire  persons  to  he  concerned  in  the  manage- 
ut  of  the  publication  for  a  whole  year  (a)'.    There  is,  therefore,  in  my  .opinion,  no 
sumption  of  a  yearly  hiring;  and  I  do  not  see  that  the  jury  have  come  to  an 
easonable  conclusion  on  the  subject. 

Erskinb  J.  I  also  think  that  my  brother  Bompas  has  failed  in  pointing  out  any 
lirection  in  this  case. 

Vssuming  that  t^e  general  rule  of  presumption,  arising  from  an  indefinite  hiring, 
^  tt  apply  to  such  a  case  as  the  present,  and  that,  if  a  general  hiring  had  been 
proved,  the  juir  ought  to  have  been  told  that  it  should  be  taken  to  be  a  yearly  hiring, 
still  it  is  enough  to  say  that  a  general  hiring  was  not  proved  in  this  case.  The  facts 
in  evidence  clearly  do  not  amount  to  such  proof. 

It  appears  that  the  plaintiff  was  paid  three  guineas  a  week,  with  a  prospect  of 
increase  of  salary  ;  and  tnere  is  the  fact  of  some  service  having  been  perform«i :  but 
there  is  nothing  to  shew  what  passed  at  the  time  of  the  engf^ement  The  terms  of 
the  hiring  were  therefore  a  question  for  the  jtuy.  And  I  think  the  circomstance  of 
its  being  a  new  periodical,  of  which  the  plaintiff  was  to  have  the  management^  was 
worthy  their  attention  in  considering  the  probability  of  a  yearly  engagement  having 
been  entered  into  with  reference  to  such  a  publication,  whatever  might  be  the  usage 
in  the  case  of  an  old-established  work.  It  seems  to  m^  therefore,  that  the  whole 
question  was  properly  left  to  the  juiy. 

[941]  Crbsswkll  J.  I  am  of  opinion  tiiat  my  lord  did  right  to  leave  the  question 
upon  the  first  count,  as  an  open  question  to  the  jury.  That  question  was,  whether 
there  had  been  a  contract  between  the  parties  for  a  yearly  hiring.  Now,  it  is  clear 
that  no  express  contract  was  proved.  But  it  is  said  that  a  contract  is  to  be  inferred ; 
and  that^  upon  two  grounds.  First,  that  a  us^e  was  proved  that  such  a  contract 
between  publishers  and  editors  was  a  contract  for  a  year.  It  cannot  be  contended 
that  this  was  not  a  question  for  the  jury.  And  it  was  certainly  a  fair  observation  by 
counsel,  that  all  the  instances  that  were  proved  had  r^erence  to  old  and  established 
works.  Then,  that  ground  failing,  the  rule  of  law  was  referred  to  in  the  second 
instance,  namely,  that  a  jgeueral  hiring, — or  to  use  more  correct  terms,  a  hiring  for  an 
indefinite  period, — is  to  oe  Uiken  as  a  yearly  hiring.  But  what  is  the  evidence  of  the 
fairing  in  tiiis  case  ?  There  is  nothing  to  shew  it  was  an  indefinite  hiring.  The  pro- 
^;ressive  increase  of  salary  would  apply  as  well  to  the  second  as  to  the  first  year.  An 
indefinite  hiring  has  been  held  to  be  a  hiring  for  a  year  ;  but  if  any  other  facts  appear, 
such  as  payment  by  the  week,  the  presumption  of  a  yearly  hiring  may  be  rebutted. 

In  some  of  the  earlier  cases  upon  questions  of  settlement  Lord  Kenyon  directed  the 
justices  at  sessions,  in  stating  a  case,  themselves  to  draw  the  conclusion  of  a  hiring. 
His  lordship  (a)'  must  have  meant  a  conclusion  of  faxst,  not  ot  law — as  to  whether  or 
not  there  had  been  a  yearly  hiring. 

Upon  the  whole,  I  am  of  opinion  tiiat  this  was  an  open  question  for  the  jury ;  and 
that  it  was  quite  right  that  the  case  should  have  been  so  left. 

As  to  the  issue  on  the  second  plea,  the  weight  of  evidence  certunly  seems  in  favour 
of  the  plaintoff ;  but  [942]  if  the  rule  is  made  absolute  as  to  that,  it  may  be  a  very 
grave  question  what  would  be  the  efiect  of  a  verdict  fw  the  plaintiff  upon  an  issue 
going  to  the  whole  right  of  acticm,  where  there  was  a  verdict  ich*  the  defendant  upon 
ano^er  issue  similarly  circiunstanced. 


(af  Vide  supra,  936. 

(a)>  See  R  v.  Inhabitants  of  Lytit,  6  T.  B.  327. 
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Talfourd  Serjt.,  ou  behalf  of  the  defendant,  consented  that  the  verdict  should  be 
entered  for  the  plaintiff  on  the  issue  joined  upon  the  second  plea,  with  all  l^al  con- 
sequences. 

Rule  refused  for  a  new  trial ;  absolute,  in  the  first  instance,  by  consent,  to  enter 
verdict  for  the  plaintiff  on  the  issue  joined  upon  the  second  plea. 


In  an  action  upon  an  agreement,  whereby  A.  was  to  deliver  to  B.,  weekly,  200  tons  of 
iron-mine,  in  tram-waggons  to  be  provided  by  B.,  the  declaration  alleged  that  A. 
was  ready  and  willing,  and  tendered  and  offered  to  deliver  to  B.  the  said  quantity 
weekly  in  tram-waggons  to  be  provided  by  B.,  of  which  B.  had  notice,  but  that  he 
refused  to  take  t^e  said  iron-mine. — Held,  that  the  allegation  of  tender  was 
immaterial,  and  not  traversable. 

Assumpsit.  The  declaration  stated,  that  on  the  Ist  of  May  1840,  by  a  certain 
agreement  then  made  between  the  plaintiff  of  the  one  part,  and  the  defendaots  and 
Moses  Teague,  since  deceased,  of  the  other  part,  sealed,  &c.,  the  plaintiff  agreed  with 
the  defendants  and  Teague  to  sell  to  them  m>m  the  pl^ntiff's  miue-w<»-ks  called  Hie 
Sling  Vitt  situate  at  Ckarwell  Mean,  in  Her  Majesty's  Forest  of  Dean,  ireekly,  and 
every  week,  from  the  Ist  of  July  tiien  next,  until  t^e  said  agreement  should  be 
determined  as  thereinafter  mentitmed,  100  tons  of  iron-mine ;  and,  in  case  of  mace 
than  100  tons  of  iron-mine  being  gotten  from  Uie  mid  works,  tiien  weekly,  and  [94^ 
every  week,  during  the  continuance  ci  the  said  agreement,  such  further  quantity  or 
quantities  so  gotten,  not  exceeding  the  further  quantity  of  100  tons,  each  and  every 
of  the  aforesaid  tons  to  consist  of  2520  lbs.,  and  to  be  lit  and  proper  for  smelting  into 
iron,  and  to  be  of  the  same  quality  as  usually  produced  on  the  Clearwell  side  of  the 
said  forest,  and  to  be  delivered  weekly  and  every  week  by  him  the  plaintiff  to  the 
defendants,  either  upon  part  of  the  Sevem-and-Wye  railway,  l^in^  next  contignoiK 
to  the  said  mine-works,  or  upon  the  said  works  when  a  communication  by  a  branc^i  of 
railway  should  be  made  between  them  and  the  said  Sevem-and-Wye  railway,  on  tram- 
waggons  to  be  provided  for  that  purpose  by  the  defendants ;  aad  that  he  the  plaintiff 
wouM,  in  all  respects,  manage,  work  and  carry  on  the  said  mine-works,  in  the  best 
possible  manner,  and  so  as  to  insure  such  sale  and  delivery  as  aforesaid,  and  the 
performance  of  his,  the  plaintiff's,  part  of  the  said  agreement ;  and  the  defendants 
eoveuwated  and  a^ned  by  the  said  agreement  to  and  with  the  plainfaff,  that  thej- 
would  purchase  and  take  to  the  said  iron-mine  so  agreed  to  be  sold  and  delivered  at 
aforesaid,  and  pay  for  each  and  every  ton  thereof,  consisting  of  such  weight  and 
quantity  as  {foresaid,  the  sum  of  68.,  about  the  end  of  each  and  every  month  aher 
the  delivery  thereof,  upon  having  deducted  therefrom  1^  per  cent,  or  by  a  bill 
without  such  deduction,  drawn  about  the  end  of  every  two  months  upon  and  accepted 
by  them,  payable  three  months  after  date ;  with  a  proviso,  that,  if  the  plaintiff  or 
defendants  should  be  desirous  of  determining  the  s^d  agreement,  at  the  expirataon  of 
the  firat  four  years  from  the  date  thereof,  or  at  the  end  of  any  subsequent  term  of 
four  years  to  be  calculated  from  the  previcms  term  of  four  years,  it  should  be  lawful 
for  them  so  to  do,  upon  either  ihe  plaintiff  giving  to  the  defendants,  &c.,  or  the 
defendants  giving  to  the  plaintiff,  &c.f  twelve  calendar  months'  previous  notice  in 
writaug  to  quit  at  lAie  expir-[944]-ation  of  the  said  tirst  term  of  four  years,  or  at  the 
end  of  any  subsequent  term  of  four  years :  that  the  said  agreement  continued  in  foil 
force  and  effect  between  the  said  parties  up  to  and  until  a  certain  day,  to  wit  the  30th 
of  April  1843,  being  the  expiration  of  the  first  four  years  from  the  date  of  the  said 
agreement,  when  the  said  agreement  was  duly  put  an  end  to,  according  to  the  pro- 
visions aforesaid,  to  wit,  by  the  defendants'  giving  twelve  months'  previous  notice 
thereof  in  writing  to  the  plaintiff :  that,  although  from  the  commencement  of  the  said 
agreement  continually  until  the  said  determination  thereof,  every  thing  on  the  {^aio- 
tiff's  part  was  duly  performed  and  fulfilled  under  uid  according  to  the  terms  <^  the 
said  agreement^  and  the  ^e  intent  and  meaning  thereof,  and  the  plaintiff,  during  all 
that  time,  did,  in  all  respects,  manage,  work  and  carry  on  the  said  mine-works  in  the 
best  possible  manner,  and  so  as  to  insure  such  sale  and  delivery  as  aforesaid,  and  tk 
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performance  of  his,  the  plaintiffs,  part  of  the  said  agreement;  yet,  for  assigning  a 
breach  of  the  said  agreement,  the  plaintiff  said,  that,  althmigh  long  before  the  said 
termination  of  the  said  agreement,  to  wit  on  the  1st  of  April  1841,  and  from  themje 
contauuall^,  until  the  determination  of  the  said  agreement  in  manner  aforesaid,  he 
the  pbintiff,  had  then  raised,  gotten  and  prepared,  and  was  then  ready  and  willing, 
and  then  tendered  aud  offereid,  to  sell  and  deliver  to  them  the  defendants  weekly  and 
every  week,  to  wit,  upon  the  said  mine-works  of  the  plaintiff  called  The  Sling  Pit 
(such  communication  as  aforesaid  having,  during  all  that  time,  been  made  by  a  branch 
railway  between  them  and  the  Sevem-and-Wye  railway),  in  tram-wagons  to  be  pro- 
vided by  the  defendants,  200  tons  of  iron-miue  which  had  been  then  gotten  from  the 
said  works,  each  and  every  of  the  said  tons  being,  and  consiating  of,  2520  lbs.  weight, 
and  being  fit  and  proper  for  smelting  into  iron,  and  of  the  same  [946]  quality  as 
usually  produced  on  the  Clearwell  side  of  the  said  forest ;  of  all  which  the  defendants 
then  had  notice,  and  were  then  requested  to  provide  tram-waggons  for  the  same,  and 
to  purchase  and  take  to  the  same  according  to  the  said  agreement ;  yet  the  defendante 
did  not,  nor  would,  during  any  part  of  the  time  last  aforesaid,  that  is  to  say,  from  the 
said  Ist  of  April  1841  to  the  said  termination  of  the  said  agreement,  purohase  or  take 
to  or  in  any  manner  pay  for,  nor  had  they  at  any  time  in  any  manner  paid  for,  the 
said  qufuiti^  of  iron-mine  so  by  them  agreed  to  oe  purchased  and  taken  to  as  fore- 
said, Init  then  and  t^ere,  during  all  that  time,  wholly  abstained  from  purchasing 
or  taking,  and  refused  to  purchase  or  take  to,  any  more  than  a  very  small  and  incon- 
siderable quantity  of  the  said  iron-mine  so  raised,  gotten  and  prepared  as  aforesaid, 
weekly  and  every  week  during  all  that  time,  and  a  much  less  quantity  than  200  tons 
weekly  and  every  week,  to  wit,  the  (Quantity  of  50  tons  thereof  weekly  and  every 
week ;  and  although  the  defendants  did,  during  the  time  last  aforesaid,  purchase  and 
take  to  the  said  last-mentioned  small  and  inconsiderable  quantity  of  iron-mine,  yet  the 
defendants  had  not  at  «iy  time, — although  the  time  for  the  payment  of  every  part 
of  the  said  iron-mine  so  purchased  and  taken  to  as  aforesaid  had  long  elapsed  before 
the  commencement  of  the  suit,  according  to  the  terms  of  the  said  agreem6nt,~paid 
to  the  plaintiff  the  aforesaid,  or  any  price  for  the  same,  either  by  cash  or  by  bill  or 
otherwise  howsoever,  although  often  requested  so  to  do ;  whereby  the  plaintiff  had 
lost  and  been  deprived  of  all  the  benefit  and  advantage  which  he  might,  and  otherwise 
would  have  derived  and  acquired  from  the  defendants'  performance  of  their  said 
agreement  according  to  the  terms  thereof,  and  had  otherwise  been  greaUy  injured 
and  damnified,  &e. 

The  third  plea  was  (by  reference  to  the  introductory  part  of  the  first  plea)  pleaded 
to  so  much  of  the  declar-[946]-ation  as  charged  the  defendants  with  not  purchasing, 
or  taking  to,  and  paying  for,  the  iron-mine,  which  the  defendants  were  in  the  declara- 
tion alleged  to  have  abstained  from  purchasing,  or  taking  to  and  paying  for,  and  to 
have  refused  to  purchase  or  take  to  and  pay  for ;  and  stated  that  the  plaintiff  did  not 
tender  or  offer  to  sell  or  deliver  to  the  d^endants  the  iron-mine  in  the  declaration 
and  introduototy  part  of  the  first  plea  mentioned,  and  any  part  thereof,  modo  et 
fomi& ;  concluding  to  the  country. 

Special  demurrer  to  the  third  plea,  assigning  for  causes — that  the  defendants  had, 
in  and  by  their  said  third  plea,  put  in  issue  matter  not  properly  issuable  or  travers- 
able, and  had  thereby  raiseJi,  for  the  consideration  of  a  jury,  a  question  wholly  beside 
the  merita,  and  altogether  immaterial ;  that,  looking  at  the  terms  of  the  contract 
between  the  parties,  it  was  by  no  means  incumbent  on  the  plaintiff,  in  order  to  sustain 
the  action,  to  tender  or  offer  to  sell  or  deliver  the  said  iron-mine  in  the  declaration 
mentioned,  his  alleged  readiness  and  willingness  so  to  do  (which  was  admitted  for  the 
purpose  of  considering  the  materiality  of  the  third  plea)  being  sufficient  to  entitle  him 
BO  to  do ;  that  the  law  does  not  require  the  performance  of  a  nugatory  act ;  that, 
before  any  delivery  could  take  place  under  the  contract,  the  defendants'^tram-waggons 
must  have  been  ready  to  receive  the  mine  in  question;  that  it  was  not,  having 
reference  to  l^e  language  of  the  declaration  wad  the  breaches  assigned,  to  be  asanmed 
that  the  tram-waggons  were  ready  to  receive,  but  the  contrary ;  that  therefore  a 
tender  was  not  required,  and  would  have  been  only  nugatory,  and  need  not  have  been 
alleged,  and  is  merely  surplusage,  and  may  he  altogether  rejected  without  affecting 
the  alleged  causes  of  action,  and  could  not,  according  to  the  rules  of  pleading,  be  made 
the  subject  of  a  traverse,  because  a  traverse  taken  thereon  could  in  no  way  lead  to  a 
finding  that  would  decide  any  £947]  point  or  question^^  '^uld  by  pcnsibiUty  affect 
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the  merits  of  the  action  or  the  plaintiffs  right  to  sue ;  that  the  traverse  t^eu  by  tbe 
third  plea  could  onl^  be  productive  of  useless  expense,  trouble  and  delay,  without  io 
any  manner  benefiting  the  defendants,  or  deciding  the  merits  of  the  cause ;  and  thai 
the  said  third  plea  was,  in  other  respects,  infonnal,  &c. 
Joinder  in  demurrer. 

Manning  Serjt,  in  support  of  the  demurrer.  The  allegation  in  the  dechtrataw,  df 
a  tender  or  offer  to  sell  or  deliver  the  iron-mine,  is  wholly  immaterial  As  the  tram- 
wagons  were  not  sent  by  the  defendants,  the  plaintiff  ctHild  not  tender  the  ore.  The 
de^dants  hare  treated  the  tender  as  something  separate  and  distinct  from  the  retdi- 
ness  aad  willingness  to  deliver.  [Maule  J.  The  plea  admits  the  plaintiff's  readineBs 
and  willingness  to  deliver,  and  the  notioe  thereof  to  the  defendants,  and  the  requot 
to  them  to  send  the  waggons.] 

The  learned  serjeant  cited  Eawson  v.  Johnsmi  (1  East,  203),  fVilks  v.  AS^jim 
(6  Taunt  11,  1  Marsh.  412),  Levy  v.  lord  Herbert  (7  Taunt  314,  1  J.  B.  Moo.  56), 
Walerhmise  v.  SUimer  (2  B.  &  P.  447),  Sir  Halfe  Bomfs  case  (1  Vent.  217),  Kiraunkf  v. 
Barnard  (Cro.  Eliz.  554),  and  ConMle  v.  Cio&w-w  {Palm,  397). 

Channdl  Serjt,  contr^.  The  allegation  of  tender  is  material,  and  is  ther^ore 
traversable.  The  pUintifT  alleges  that  the  defenduits  were  bound  to  take  200  tw 
of  iron-mine,  and  to  pay  for  it  on  or  after  deliveiy :  the  delivo:;;^,  undoubtedly,  was  to 
be  on  tram-waggons  to  be  provided  by  the  defeucuuits.  The  pluntiff  also  alleges  [9tQ. 
that  he  requested  the  defendants  to  [nvvide  the  tram-waggons,  bat  that  they  dm  not 
do  sa  The  deliveiy  on  tiie  tram-waggons  was  a  condition  precedent  to  the  payment ; 
and  either  the  performance  of  a  condition  precedent  must  be  alleged,  or  something 
equivalent  to  a  performance.  If  the  declaration  had  said  that  the  tram-wagons  wen 
not  ready,  and  so  the  plaintiff  was  discharged  from  the  delivery,  it  mighthave  been 
sufficient.  But  by  the  form  adopted  here  the  allegation  of  tender  is  made  material ; 
and  if  it  were  struck  out,  the  declaration  would  be  bad,  as  the  allegation  is  equivalent 
to  one  of  performance.  In  the  cases  cited,  the  acts  to  be  done  by  both  parties  were 
ccmcurrent  [Maule  J.  What  is  the  meaning  of  a  tender  of  200  tons  oi  iron-mine ! 
It  is  not  like  a  tender  of  money.]  It  means  notice  from  the  plaintiff  to  the  defendants 
of  his  readiness  to  deliver.  [Maule  J.  Then  that  is  allegm  twice  over.  It  is  lik 
sayir^  that  the  plaintiff  gave  notice  to  the  defendant  on  a  certain  day,  to  wit  the 
Ist  of  January,  and  also  gave  another  notice  on  a  oortain  other  day,  to  wit  the  2nd  of 
Janufuy.  If  there  was  a  traverse  the  first  notice  iu  one  plea,  surely  a  second  plea 
traversing  the  second  notice  would  be  bad.]  The  tender  is,  to  deliver  every  weelE, 
not  generally. 

Manning  Serjt.  was  not  called  upon  to  reply. 

TiNDAL  C.  J.  The  question  in  this  case  appears  to  be  whether  the  allegation  ia 
the  declaration,  that  the  plaintiff  "tendered  and  offered  to  sell  and  deliver  to  the 
defendants,  weekly  and  every  week,  200  tons  of  iron-mine,"  is  or  is  not  a  material 
allegation.    And  it  seems  to  me  that  it  is  not 

The  action  is  brought  for  a  breach  of  contract,  by  which  the  defendants  undertook 
that  they  would  purchase  and  take  to  certain  quantities  of  iron-mine  \  and  [949]  the 
entire  (dlegation  of  the  breach  is,  that  the  plaintiff  had  raised,  gotten  and  prepared, 
and  was  ready  and  willing,  and  then  tendered  and  offered,  to  sell  and  deliver  to  the 
defendants,  at  the  time  and  place  agreed  upon,  the  stipulated  quantity  of  iron-mine, 
but  the  defendants  refused  to  "  purchase  and  take  to  the  same  according  to  the 
agreement  Now,  it  appears  to  me  that  this  is  not  an  allegation  of  a  tender  and  offer 
of  any  commodity,  ana  that  it  carries  the  case  uo  further,  in  sound  sense,  than  the 
previous  allegation  of  readiness  and  willingness  on  the  part  of  the  plaintiff  to  perform 
t^e  contract.  The  defendants,  by  taking  an  express  issue  on  the  allegatiou  as  to  the 
tender  and  offer,  attempt  to  give  it  more  force  than  properly  belongs  to  it  I  think 
they  are  not  entitled  to  do  l£is,  and  that  tiiey  ought  not  to  have  taken  issue  upon 
that  allegation. 

CoLTMAN  J.  If  the  allegation  in  question  were  struck  out  of  tiie  declaration  there 
would  still  remain  sufficient  to  maintain  the  action,  as  the  all^tion  of  tiw  plaiatifiTs 
readiness  and  wilh'ngness  to  perform  the  coutjact,  with  notice  to  the  defendants,  would 
be  enough  for  that  purpose.  This  shews  that  the  all^tion  as  to  the  tender  ii 
immaterial,  and  that  issue  cannot  be  taken  upon  it. 

Erbkink  J.  1  am  of  the  same  opinion.  If  the  declaration  had  alleged  a  sale  uf 
goodn  t»ihn  paid  for  on  delivery,  even  though  such  delivery  should  be  by  t^  cam 
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of  the  defendant,  iu  that  case  I  think  the  argument  of  my  brother  Channel!  would 
have  some  weight;  but  the  contract  here  is,  that  the  plaintiff  shall  sell,  and  the 
defendant  shall  purchase,  certain  ore,  and  shall  take  away  the  same  in  his  own  carte. 
The  tender  or  offer  alleged  in  the  declaration  is,  not  of  the  thing  itself,  but  is  an  offer 
by  the  plaintiff  to  complete  the  agreement  he  had  undertaken,  namely,  to  sell  [960] 
and  deUver  the  ore.  The  declaration,  containing  as  it  does,  an  allegation  of  readi- 
ness and  willingness  to  perform  the  agreement  on  the  plaintiff's  part,  with  notice 
thereof  to  the  defendants,  would  have  ^en  perfectly  good  without  the  allcfpition  as 
to  the  offer.   That  all^ation,  therefore,  is  immateriaL 

MAUIiE  J.  I  also  aan  of  ojnuion  Uiat^  striking  out  tlw  allegation  in  question,  the 
dedaratioQ  woukl  remain  good ;  and  otnuequentiy  that  the  plea,  wideh  has  tendered 
an  issue  on  that  allegation,  u  bad.  My  brother  Channell  has  u-gued  that  the  two 
allegations  mean  the  sfune  thing,  and  that  both  may  be  traversed.  But  that  does  not 
follow.  Possibly,  the  insertion  of  both  may  have  made  the  declaration  bad,  in  which 
case  there  might  have  been  a  special  demurrer  (a).  But  if  an  alle^tion  may  be  struck 
out,  it  is  immaterial,  and  therefore  issue  cumot  be  taken  upon  it.  The  -phOf  conse- 
quently, is  bad. 

Judgment  for  the  plaintiff. 

Feddik  v.  Pratt.  Jan.  26, 1844. 

Semble,  that  service  of  notice  of  trial  on  a  person  who  called  herself  the  housekeeper 
of  the  house  in  which  the  offices  of  the  defendant's  attorney  are  situate,  she  stating 
that  she  was  authorized  to  receive  papers  (which  the  party  serving  the  notice  believed 
to  be  true),  and  promising  to  deliver  the  notice  to  the  attorney,  is  sufficient. 

At  the  trial  before  the  under-sheriff,  the  plaintiff  recovered  a  verdict  for  Is.  debt, 
and  Is.  damages. 

Gaselee  Serjt,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  set  aside  the 
verdict,  and  all  subsequent  proceedings,  upon  the  ground  that  no  notice  [961]  of 
trial  had  been  given  to  the  defendant  or  his  attorney.  The  rule  was  obtained  upon 
an  affidavit  of  a  clerk  to  Mr.  Cook,  the  defendant's  attorney,  of  No.  28  St  Swithm's 
Lane,  which  positively  stated  that  since  the  9th  of  December,  on  which  day  the  plea 
vas  delivered,  no  notice  of  trial  had  been  receired ;  thaib  the  deponent,  upon  hearing 
that  the  cause  had  been  tri«l,  took  out  a  summons  to  stay  execution;  Hal  the 
deponent  and  one  Sheridan  a  clerk  to  the  plaintiff's  attorney  attended  thereon,  when 
Sheridan  informed  deponent  that  he  served  the  notice  of  trial  on  a  female,  who  was 
standing  at  the  door  of  the  house  No.  St  28  Swithin's  Lane  ;  that  on  another  occasion 
deponent  asked  Sheridan  why  he  had  told  Mr.  Cook  that  he  had  served  the  notice  on 
"some  young  man,"  when  Sheridan  answered,  "Oh !  I  only  told  Mr.  Cook  that,  just 
to  lead  him  on  ;  "  and,  further,  upon  an  affidavit  of  the  laundress  to  Mr.  Cook,  stating 
that,  by  his  oiders,  she  closed  the  outor  door  of  the  house  between  four  and  five  in 
the  evening ;  that  the  clerks  leave  the  office  at  or  before  six ;  and  that  no  issue  or 
notice  of  tnal,  or  any  other  paper  in  the  cause,  was  ever  left  with  the  deponent  on  the 
19th  of  December,  or  at  any  otiier  time. 

Byles  Serjt  now  shewed  cause,  upon  an  affidavit  of  Sheridan,  which  stated  that 
the  deponent,  on  the  19th  <^  December,  deUvered  tiie  issue  and  the  notice  of  trial  to 
a  female  who  cfdled  herself  tiie  housekeeper  of  the  house  No.  28  St  Switiiin's  Lane, 
in  which  the  offices  of  the  defendant's  attorney  were  situate,  between  six  and  seven  in 
the  evening  ;  that  she  informed  him  at  the  time  that  all  the  clerks  were  gone  away 
for  the  evening,  but  that  she  was  authorized  to  receive  all  papers  addressed  to  the  said 
attorney,  which  the  deponent  believed  to  be  true ;  and  that  she  promised  to  deliver  the 
said  issue  and  notice  to  the  said  attorney  [962]  in  the  morning.  The  learned  serjeant 
cited  Keni  v.  Jones  (3  Dowl.  P.  C.  210). 

Gaselee  Serjt,  in  support  of  the  rule,  submitted  that,  even  assuming  Sheridan's 
affidavit  to  be  ti-ue,  the  service  would  not  be  sufficient;  and  cited  Fry  v.  Mam. 
(1  DowL  P.  C.  419),  Vodd  v.  Drmrnond  (ib.  381),  Stout  v.  SmUh  (ib.  606).  SkvUan  v. 
Haakes  (3  Dowl.  P.  C.  26),  and  Brom  v.  WUdbon  (ante,  vol  i.  p.  276,  1  Scott,  N.  K. 

(a)  Where  a  material  fact  is  stated  twice,  the  proper  course  seems  to  be  to  include 
both  idlegatioDS  in  one  traverse. 
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159,  8  DowL  P.  G.  592),  vhen  a  notaoe  of  trial  was  left  witii  a  laundreBS  haTing  tk 
oare  of  t^e  several  offices  in  the  house  where  the  office  of  the  defendant's  attomegr 
was  situate,  and  she  promised  to  give  it  to  the  clerk  next  morning :  this  was  li« 

an  insufficient  service.  The  latter  case  the  learned  serjeant  submitted  was  prem^y 
in  point.  [Cresswell  J.  In  that  case  the  party  serving  made  the  party  served  lui 
agent.  It  did  not  appear  there  that  the  laundress  had  said,  as  here,  that  she  ms 
authorised  to  receive  papers.]  It  might  be  inferred  that  she  had  such  authority,  fnm 
her  promise  to  deliver  the  notice.  [Cresswell  J.  No  more  than  if  the  party  had  met 
a  man  in  the  street,  and  asked  him  to  serve  the  notice,  and  he  had  said  he  woiUd 
He  would  be  a  mere  agent  for  such  party.  Erskine  J.  That  is  the  diatincti<m  thtt 
runs  through  all  the  cases.]  The  learned  serjeaut  Uien  went  into  tiie  facts  of  tbe 
service,  and 

The  court  ultimately  made  t^e 

Rule  absolute. 

[963]  Barnard  Greooby  v.  G.  F.  A.  W.  Duke  of  Brunswick  and 
H.  W.  Vallance.    Jan.  25,  1844. 

[S.  C.  7  Soott,  N.  R.  972 ;  I  D.  &  L.  803 ;  13  L.  J.  C.  P.  34 ;  8  Jur.  148 ;  3  C.  R  m. 
See  Tempetion  v.  Eussell,  [1893]  1  Q.  B.  728 ;  Allen  v.  Flood,  [1898]  A.  C.  66 ;  Quim 
V.  Leatham,  [1901]  A.  C.  511 ;  Gtblan  v.  National  Labourer^  Umoa,  [1903]  2  K.  B.  623.] 

In  an  action  on  the  case  for  conspiring  to  prevent  the  plaintiff,  who  was  about  to 
perform  as  an  actor  at  a  theatre,  from  acquiring  fame  and  profit  in  that  perfonnauK, 
and  for  hiring  persons  to  hoot,  hiss,  groan,  and  yell  at  the  plaintiff  during  the 
performance,  and  for  hooting,  hissing,  &c.  together  with  such  persons,  it  was  proved 
at  the  trial  that,  on  an  occasion  when  the  plaintiff  appeared  as  an  actor,  tJiere  ns 
a  great  disturbance  in  the  theatre,  consisting  of  hooting,  &c.,  in  which  the  defendute 
took  a  prominent  put.  The  [Jaintiff  rested  his  case  entirely  on  the  cons{uracy. 
The  judge  left  it  to  the  jury  to  say  whether  what  took  place  was  the  result  cf 
a  preconcerted  arrangement  between  the  defendants  and  jwrsons  in  other  parts  of 
the  theatre  :  Held,  a  proper  direction. — The  plaintiff  had  joined  issue  on  the  pks 
of  not  guilty,  and  two  other  pleas,  and  demurred  to  a  fourth,  upon  which  judgmmt 
was  given  for  him.  The  venire  was  as  well  to  try  the  issues  in  fact  as  to  assess 
the  plaintiff  damages  on  the  issue  in  law.  The  jury  having  found  a  general  veidict 
for  the  defendants,  upon  all  the  issues  of  fact,  no  damages  were  assessed  on  the 
issue  in  law  :  Held,  that  the  plaintiff  was  not  entailed  to  a  venire  de  nova 

Case,  for  conspiring  to  prevent  the  plaintiff,  who  was  about  to  use  and  exercise  the 
profession  or  occupation  of  an  actor  at  a  theatre  for  his  emolument,  profit  wad  advantage, 
and  to  perform  as  such  actor  for  reward  to  be  therefore  paid  to  him,  from  acquiring 
fame  and  profit  in  that  performance,  and  for  hiring  persons  to  hoot,  hiss,  groan,  shout 
wid  yell  at  the  plaintiff  during  the  performance,  and  for  hooting,  &c  together  witb 
such  persons,  &c.  (a). 

Pleas,  first)  not  guilty ;  secondly,  that  the  plaintiff  was  not  about  to  use  or  exerrise 
tiie  profession  or  oocupafion  of  an  actor,  for  the  emolument,  <fec  of  him  the  plainti^ 
or  to  perform,  as  such  actor,  for  revwd,  &c  modo  et  formft ;  concluding  to  the 
country. 

Thirdly,  as  to  so  much  of  the  said  alleged  grievances  as  related  to  the  hooting 
&c.  by  the  defendants  at  the  said  plaintiff,  and  making  a  noise,  outcry,  uproar  and 

E]964]  riot,  at  and  against  the  plaintifi,  and  persuading,  instigating,  causing,  procuring, 
eading  and  inducing  other  persons  present  in  the  said  theatre,  to  join  in  the  said 
hooting,  &c.,  and  in  making  such  noise,  &e. ;  that  the  plaintiff  did  not  become  sudi 
actor,  and  use  or  exercise  the  said  profession  or  occupation  of  an  actor  for  his  emolo- 
ment  and  profit^  nor  appeared  or  performed  as  such  actor  for  reward  to  he  paid  to  him 
the  plaints,  modo  et  formH ;  concluding  to  the  country. 

There  was  a  fourth  plea,  as  to  hootiug,  &o.  at  the  plaintiff,  that  the  p^tiff  wis 
tiie  proprietor  and  publisher  of  the  Satirist  newspaper,  whereiD  were  oonatantly 
pubhshed  indecent,  obscene,  lewd,  filthy  and  disgusting  ai-ticles,  &c,  and  was  therefbrB 

(a)  See  the  declaration  set  out  at  length,  ante,  p.  205,  upon  the  argument  on  i 
demurrer  to  the  fourth  plea. 
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au  unfit  and  improper  person  to  appear  before  the  public.  This  plea  was  held  bad 
on  demurrer  (vide  ante,  p.  205). 

At  the  trial  of  the  cause,  before  Tindal  C.  J.,  at  the  sittings  for  Middlesex  after 
last  Trinitj'  term,  the  following  facts  appeared  in  evidence :— -The  plaintiff,  who  was 
the  proprietor  and  publisher  of  a  weekly  newspaper  called  the  Satirisi,  had  on 
aeTeral  occasions  appeared  as  an  amateur  actor  on  the  stage.  An  arrangement  had 
been  entered  into  between  him  and  Mr.  Bunn,  the  then  lessee  of  Covent  Garden 
Theatre,  that  the  plaintiff  should  appear  at  that  theatre,  in  the  character  of  Hamlet,  on 
the  13th  of  Februaiy  1843.  A  very  large  audience  was  assembled  on  that  evening; 
and  the  two  defendiuita  occupied  one  of  the  O.  F.  private  stage-boxes  (ftV  As  soon  as 
the  plaintiff  made  [966]  his  appearance  on  the  stage  in  the  second  scene  of  the 
tragedy,  a  great  uproar  commenced,  consisting  of  hissing,  hooting  and  yelling,  in 
which  both  of  the  defendants  took  part;  the  defendant  Yallance,  in  particular, 
advanced  to  the  front  of  the  box,  and  addressed  the  audience  in  a  violent  strun  of 
invective  against  the  plaintiff,  describing  him  as  a  person  of  infamous  character,  and 
unfit  to  appear  before  the  mothers,  wives  and  daughters  of  England.  The  uproar 
and  confusion  increased  to  such  a  pitch,  that  the  plaintiff  was  ouiged  to  retire  from 
the  stage,  and  the  performance  terminated. 

For  the  purpose  of  shewing  that  tiie  two  defendants  were  acting  in  concert  with 
other  pcntions  of  the  audience,  it  was  proved  that  some  persons  had  Iwen  hired  (but  it 
was  nob  shewn  by  whom)  to  go  to  tiie  tifaeatre  in  order  to  prevent  the  (daintiff  from 
acting ;  and  that  both  of  the  defendants,  aiber  leaving  the  theatre,  were  seen  in  the 
neighbourhood  with  otiier  persons,  and  were  heutl  to  express  great  pleasure  at  tile 
result. 

The  counsel  for  the  defendants,  in  his  address  to  the  jur^,  read,  and  commented 
upon,  the  fourth  plea,  observing  that  the  plaintiff,  by  demurring  to  it,  had  admitted 
the  truth  of  the  allegations  contained  in  it.  It  was  objected,  on  the  part  of  the 
plaintiff,  that  as  there  was  no  issue  in  fact  upon  that  plea,  it  ought  not  to  be  referred 
to ;  but  the  Lord  Chief  Justice  said  he  could  not  prevent  the  counsel  for  the  defen- 
dants from  doin^  so,  as  the  plea  was  on  the  record,  and  the  jury  were  to  inquire  what 
damages  the  plaintiff  had  sustained  on  occasion  of  the  premises,  whereof  the  court  had 
^ven  judgment  for  the  plaintiff,  namely  on  the  fourth  i^ea(vide  post,  960  (b)). 

His  lordship,  in  summing  up  the  case,  told  the  jury  that  two  overt  acts  of  the 
alleged  conspiracy  were  stated;  the  first,  that  the  defendants  hired  a  number  of 
[96Q  other  persons  to  engage  in  the  same  design,  and,  by  their  hissing  and  hooting, 
produced  the  effect  intended  by  themselves  in  the  conspiracy ;  the  second,  that  the 
defendants  themselves  joined  in  the  hooting :  that  as  to  the  law  upon  the  subject,  the 
public  at  a  theatre  had,  undoubtedly,  the  right  to  express  their  free  and  unbiassed 
opdnions  of  the  merits  of  the  performers ;  but  that  parties  had  no  right,  by  a  pre> 
concerted  plan,  to  make  such  a  noise  that  an  actor,  without  aay  judgment  being 
formed  as  to  Ids  performance,  dhould  be  driven  from  the  stage  by  such  a  scheme ; 
which  might  be  concocted  for  an  unworthy  purpose ;  that  it  was  unnecessary,  on  that 
occasion,  to  give  any  opinion  upon  the  right  of  the  public  to  deal  with  the  private 
character  of  actors,  as  uie  question  for  their  consideration  was,  whether  or  not  that 
which  took  place  in  the  theatre,  was  the  result  of  a  preconcerted  plan  and  systematic 
design.  His  lordship  then,  siter  commenting  upon  some  parts  of  the  evidence, 
observed,  that  when  it  was  proved  that  such  a  general  tumult  existed  in  the  theatre, 
it  behoved  the  jury  to  be  cautious  in  identifying  the  conduct  of  the  other  persons  in 
other  parts  of  the  house,  with  that  of  the  persons  in  that  box  occupied  by  the  defen- 
dants. There  had  been  a  great  deal  of  hissing  and  hooting  from  that  box ;  and  if  it 
could  be  established  against  the  defendants,  that  they  had  so  acted  in  consequence  of 
a  preconcerted  plan  to  drive  the  plaintiff  off  the  stage,  they  would,  without  question, 
be  liable  in  that  action  ;  but  that  their  acts  were  not  to  be  connected  with  those  of 

{b)  In  theatrical  language,  the  tenns  0.  F.  and  P.  S.  are  used  to  signify  the  right 
and  left  sides  of  the  stage,  with  reference  to  the  actor, — P.  S.  meaning  the  prompter's 
side,  being  the  side  on  which  the  ^mpter  sits,  and  O.  P.  the  side  opposite  1^ 
prompter.  The  well-known  O.  P.  nots,  out  of  which  the  case  of  Clifford  v.  Brandon, 
2  Campb.  358,  arose,  have  no  connection  with  this  application  of  the  term.  They 
vere  so  called  from  the  endeavours  on  the  part  of  the  audience,  to  restore  the  old 
Iffices  at  Cerent  Qarden  Theatre. 
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persons  Bimilarly  engaged  in  other  parts  of  the  house,  unless  the  jwy  were  sitided 
that  the  whole  tummt  was  the  result  of  a  preconcerted  urangement  with  the  penons 
in  the  O.  P.  box ;  and  that  unless  such  airangement  had  been  shewn  to  ihe  satisbe- 

tiou  of  the  jury,  there  was  no  case  against  the  defeudants. 
The  jury  returned  a  verdict  for  the  defendants. 

[967]  Shee  Serjt.,  in  last  Michaelmas  term,  moved  for  a  new  trial  on  the  grDumi  oi 
misdirection,  and  that  the  verdict  was  against  evidence ;  and  also  for  a  venire  de  novo. 

The  learned  serjeant  contended  that  it  was  not  necessary  to  establish  eveiy  link 
of  the  preconcerted  arrangement  leading  to  the  overt  acts  complained  of,  but  that 
such  preconcerted  arrangement  might  be  proved  by  the  ooncurrence  of  the  acts  of  the 
defendants  with  t^ose  of  others  connected  together  by  a  correspondence  in  iKHnt  of 
time,  and  a  majiifest  adaptation  of  means  to  effect  the  same  object ;  East^  P.  C.  p.  97, 
2  Stark.  £v.  p.  324,  3d  ed. ;  that  it  was  enou^  to  shew  that  the  two  defeodantE 
conspired  together  (a) ;  and  that  theto  were  many  cases  to  shew*  that  such  an  actioo 
as  the  present^  though  commonly  called  an  action  for  conspiracy,  was  in  raalh^  an 
action  for  a  tort,  and  would  lie,  though  only  one  party  was  guilty.  He  referred  to 
Shktit^  V.  Gwiton  (1  Wms.  Saund.  228  c),  SavUle  v.  Boberts  (1  Ld.  Raym.  379,  Garth. 
417),  Palk  v.  Dvmng  (1  Roll.  Abr.  Ill,  pi.  5),  Mvrid  v.  Tracy  (6  Mod.  169),  BuIL 
N.  P.  14.  [Tindal  C.  J.  The  case  was  not  so  presented  at  the  trial :  it  was  ultimately 
put  as  a  case  of  conspiracy  :  the  plaintiff  distinctly  undertook  to  prove  that  the  defeai- 
dants  conspired  and  combined  with  an  orgtmised  band,  to  drive  him  off  the  stage.] 

Upon  that  bnmch  of  the  motion  which  prayed  for  a  venire  de  novo,  he  submitted 
that  as  the  venire  was  to  assess  the  damages  for  the  plaintiff  upon  the  issue  in  law,  as 
well  as  to  try  the  issues  in  fact  (vide  post^  960  (b)),  the  jury  were  bound  to  aasess 
those  damages ;  and  having  omitted  to  do  so,  the  plaintiff  was  fflititJed  to  a  venire  de 
nova  [Tindal  G.  J.  ^WS]  The  jur^  found  that  the  plaintiff  had  no  cause  of  ai^kn. 
How  could  they  assess  damages  for  him  on  the  issue  in  law  T]  The  learned  seijeant 
cited  CodringUm  v.  Lloyd  (8  A.  &  K  449,  1  P.  &  D.  157),  Cltmimt  v.  Lewis  (3  Bro.  &  R 
297,  7  J.  B.  Moore,  200),  Comer  v.  Skew  {4  M.  &  \V.  163),  and  Cheynn's  cast  (10  Cou 
Rep.  118). 

Tindal  C.  J.  If  I  expressed  myself  so  strongly  in  my  observations  to  the  jury, 
that  they  must  have  considered  that  upon  this  record,  a  verdict  could  by  no  possibility 
be  found  against  one  of  the  defendants  only,  I  am  not  prepared  to  say  that  what  I 
said  was  con'ect.  But  I  think,  that  in  the  course  I  adopted,  I  merely  followed  that 
which  had  been  chalked  out  by  the  plaintaff's  counsel,  deiUing  with  the  action  as  one 
for  a  conspiracy  ;  and,  in  that  case,  the  cause  ought  not  to  go  down  ag^n  for  trial 
upon  the  ground  of  misdirection.  However,  if  the  counsel  on  both  sides  will  agree 
to  be  bound  by  a  note  which  I  will  make  of  what  I  left  to  the  jury,  the  rest  (rf  the 
court  will  look  at  it,  and  at  my  notes  of  the  evidence,  and  will  decide  whether  the 
rule  should  go  upon  that  point. 

Cur  adv.  vult. 

CoLTMAN  J.,  on  a  subsequent  day  in  that  term  (November  25th),  delivered  the 
opinion  of  the  court 

The  alleged  misdirection  consisted  in  this, — that  the  Lord  Chief  Justice  omitted  to 
tell  the  jury  that  either  of  the  defendants  might  be  found  guilty,  although  the  oUier 
were  acquitted,  and  that,  on  the  contaury,  he  told  the  junr,  that  unless  there  was  a 
combination  and  conspiracy  between  the  defendants  to  do  the  acts  complained  cf, 
they  ought  to  find  for  the  defendants. 

My  brother  Shee  stated,  in  moving  for  the  rule,  that  [969]  in  conducting  his  case, 
although  he  considered  that  the  action  was  capable  of  being  sustained  asainst  one  <tf 
the  defendants  idone,  yet,  he  thought  it  more  for  the  interest  of  his  client,  not  to 
advert  to  that  view  of  the  case,  bat,  on  the  contrary,  to  undertake  to  make  out  a  case 
of  conspiracy  a^nst  both  of  the  defendants :  and  my  brothers  Erskine  and  Maule 
and  I  are  of  opinion  that,  after  deliberately  making  this  election,  he  is  not  entitled  to 
come  to  the  court  and  apply  for  a  new  trial,  on  the  ground  that  the  Lord  Chief  Jostioe 
did  not  make  a  case  for  the  plaintaff  which  his  counsel  had  purposely  declined  to  main. 

(a)  A  similar  remark  was  incidentally  made  by  the  learned  serjeant,  as  counsel  fw 
the  plaintifl^  at  the  trial,  when  Tindal  C.  J.  asked  him  what  damages  would  be  likely 
to  be  given,  if  uo  concert  on  the  part  of  the  defendants  with  the  rast  of  the  house  was 
proved ;  upon  which  he  admitted  that  no  more  than  Is.  damages  could  be  expected. 
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It  may  be  true,  in  point  of  law,  that,  on  the  declaration  as  framed,  one  defendant 
might  be  convicted,  though  the  other  were  acquitted ;  but  whether,  as  a  matter  cS 
fact,  the  plaintiff  could  entitle  himself  to  a  verdict  against  one  alone,  is  a  very  different 
qaestion.  It  is  to  be  borne  in  mind  that  the  act  of  hissing  in  a  public  theatre  is,  primA 
facie,  a  lawful  act ;  and  even  if  it  should  be  conceded  that  such  an  act,  though  done 
withoat  concert  with  others,  if  done  from  a  malicious  motive,  might  furnish  a  ground 
of  action,  yet  it  would  be  very  difficult  to  infer  such  a  motive  from  the  insulated  acts 
of  one  person  unconnected  with  others.  Whether,  on  the  facta  capable  of  proof,  such 
a  case  of  malice  could  be  made  out  against  one  of  the  defendants,  as,  apart  from  any 
combination  between  the  two,  would  warrant  the  expectation  of  a  verdict  against  the 
aae  alone,  was  for  f^e  consideration  of  the  plaintiff^  counsel :  futd^  when  he  thought 
proper  to  rest  his  case  wholly  on  proof  of  conspiracy,  we  think  the  judge  was  well 
warranted  in  treating  the  case  as  one  in  which,  unless  the  conspiracy  were  established, 
there  was  no  ground  for  saying  that  the  pkuntaff  was  entitled  to  a  verdict ;  and  it 
would  have  been  unfair  towards  t^e  defendants  to  submit  it  to  the  jury  as  a  case 
against  one  of  the  defendants  to  the  exclusion  of  the  other,  when  the  attention  of 
their  counsel  had  never  been  called  to  that  view  [960Q  of  the  case,  nor  had  any 
opportunity  given  them  to  advert  to  or  to  answer  it  The  case  proved  was,  in  fact, 
a  case  of  conspiracy,  or  it  was  no  case  at  all  on  which  the  jury  oould  properly  find  a 
verdict  for  the  plaintiff. 

As  to  an  objection  also  urged,  that  the  judge  directed  the  jury,  that,  unless  there 
were  proof  of  a  connection  between  the  persons  in  what  was  called  the  O.  P.  box  and 
the  other  persons  in  the  theatre  who  joined  in  the  disturbance,  there  was  no  case 
against  the  defendants ;  the  observations  of  the  jud^  on  that  subject,  taken  all  together, 
do  not  appear  to  have  had  reference  to  the  maintenance  of  the  action,  but  to  the 
amount  of  damages,  which  would  be  greatly  aggravated  by  the  circumstance  of  a 
general  oombination,  if  it  had  been  proved  (vide  ante,  957  (b)).  We  think,  therefore, 
that  there  ia  no  ground  for  a  rule  on  the  first  point. 

As  to  the  second  ground  on  which  the  application  for  a  new  trial  was  made,  we 
think,  and  the  Lord  Chief  Justice  conciurs  with  us  in  thinking  that  the  questaon  is  so 
fat  deserving  of  consideration,  that  a  rule  should  be  granted 

A  motion  was  also  made  for  a  venire  de  novo,  on  the  ground  that  damages  had 
not  been  assessed  on  the  issue  in  law  on  which  the  plaintiff  had  obtained  judgment : 
but  we  are  all  of  opinion  that  the  circumstance  is  immaterial,  as  the  issue  of  not  guilty 
has  been  found  for  the  defendants ;  and  the  court  is  at  no  loss  as  to  the  judgment 
which  they  ought  to  pronounce  on  the  whole  record  (by. 

Talfourd  Serjt.  Owith  whom  was  Wordsworth),  on  a  former  day  in  this  term,  shewed 
cause.  There Jml]  was  no  evidence  to  refer  the  general  tumult  in  the  theatre  to  the 
defendants.  The  present  case  is  very  distinguishable  from  that  of  the  conspiracy 
against  Macklin,  mentioned  in  the  note  to  Cliff^  v.  Brwndon  (2  Campb.  372,  n.  Vide 
ante,  p.  217).  That  appears  to  have  been  a  criminal  information  (6)«  (not  an  indictment, 
as  stated  in  the  note  refen-ed  to,)  against  Leigh  and  others,  for  a  conspiracy  to  ruin 
Mr.  Macklin  in  his  profession,  by  making  a  riot  in  the  playhouse,  and  preventing  the 
performance  of  a  play  in  which  he  was  to  act,  and  obliging  the  manager  to  come  on 
the  stage  and  discharge  him ;  and  evidence  was  given  that  there  was  a  regularly 
organist  body  of  persons  employed  for  the  purpose,  who  were  supplied  with  money 
and  liquor  (c).  (Jndoubtedly,  there  can  he  no  justification  for  two  persons  conspiring 
to  hiss  an  actor ;  but,  without  a  conspiracy,  parties  may  agree  to  go  together  to  a 
theatre  to  express  their  indignation  against  some  prop<»ed  representation,  or  at  the 
conduct  of  some  particular  performer.    The  public  have  invariably  done  so. 

Shee  Serjt  (with  whom  was  Badeley),  on  a  subsequent  day  (January  23d),  was 
heard  in  support  of  the  rule.    He  referred  to  Lord  Holt's  judgment  in  AsMy  v. 

(]>y  Qutere  the  necessity  for  a  tam  quam  venire  in  this  case  (supra,  907).  An 
aasessmeiit  dl  contingent  dama^  appears  to  be  indispensable  in  those  cases  only 
wbrae  some  part  of  the  declaration  is  not  covered  by  any  plea  terminating  in  an  issue 
to  the  country. 

(bf  See  the  information  in  6  Wentw.  Prec  443. 

ic)  The  learned  Serjeant  stated  these  bets  from  a  memoir  of  Mr.  Macklin,  published 
in  1779. 
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Hliile  {d),  as  an  authority,  that  in  every  ease  where  a  man  is  hindered  or  obetnieted 
in  the  exercise  or  enjoyment  of  a  right  he  has  by  law,  the  law  gives  him  a  ronedj 
by  action.  The  jury  in  this  case  were  [962]  misled  by  eloquence  and  in«jiidioe.  TVb 
defendants'  counsel  had  no  right  to  read  the  fourth  plea  to  the  jury ;  the  demurrer  was 
used  as  an  admission  on  the  part  of  the  plaintiff ;  but  it  could  not  properly  be  bo 
used ;  Gould  v.  Oliver  (a).  [Tindal  C.  J.  It  oanuot  be  used  as  evideoce.  CreBBvell  J. 
Your  argument  would  go  to  the  improper  reception  of  evidence ;  but  there  is  no  rule 
upon  that  ground.  1  remember  a  new  trial  once  granted  to  a  party  upon  the  groond 
t£at  an  unuir  speech  had  been  made  by  the  advocate  on  the  oj^osite  side ;  rat  tlie 
precedent  never  was  followed.] 
Cur.  adv.  vult. 

TlNDAL  C.  J.  now  said  :  We  have  considered  this  case  with  great  attention ;  and, 
being  satisfied  that  the  main  point  was  properly  decided,  we  think  we  oug^t  not  to 
send  the  cause  down  again  in  order  to  let  in  a  subordinate  point  not  mentioned  on 
the  former  occasion,  unless  we  are  satisfied  that  justice  requires  it.  And,  eeong  the 
serious  nature  of  the  charge,  we  think  there  has  not  hem  such  a  substantial  bibre  erf 
justice  as  would  wamuit  us  in  interfering. 

Rule  discharged. 

[963]   WiLKiNS  V.  Brouhead  and  Hutton.   Jan.  23,  1844. 

[S.  C.  7  Scott,  N.  E.  921 ;  13  L.  J.  C.  P.  74 ;  8  Jur.  83.] 

A.  employed  B.  to  build  him  a  greenhouse  for  50L  When  it  was  completed,  K  nve  A. 
notice,  and  requested  him  to  remit  the  price.  A.  romitted  the  amount  and  desired 
R  to  keep  the  greenhouse  till  sent  for.  Afterwards  &  (unknown  to  A.)  depontod 
the  greennouse  with  C,  telling  him  it  was  the  property  of  A.,  and  requesting  Ub 
to  keep  it  for  A.,  which  he  agreed  to  do.  R  having  become  bankrupt,  ms  a8Bu;neeB 
took  poesesdon  of  the  greenhouse. — Held,  first,  that  the  property  in  the  greeolKKiBe 
passed  to  A.,  there  having  been  an  appropriation  of  it  to  him  by  R,  and  an  assent 
on  his  part  to  such  aj^ropriatiou ;  secondly,  that  the  greenhouse  was  not  in  Hie 
possession,  order,  and  disposition  of  6.  as  reputed  owner. — Semble,  that  where 
a  nonsuit  only  is  moved  for,  the  court  will  not  grant  a  new  trial.    Per  Maule  J. 

Trover,  against  the  defendants,  who  were  assignees  of  Smith  and  Br^nt^  bank- 
rupts,  for  a  greenhouse  and  materifds.  Pleas — not  guilty,  and  not  possessed ;  on 
both  of  which  pleas  issue  was  joined. 

At  the  trial  of  the  cause,  before  Coleridge  J.,  at  the  last  Bristol  summer  aasiaes, 
it  appeared  that  the  plaintiff,  a  gentleman  residing  near  Cardiff,  in  Glamor^uiahire, 
in  October  1841,  employed  the  bankrupts,  Smith  and  Bryant,  who  were  carpenters  at 
Bristol,  to  make  him  a  greenhouse  for  the  price  of  601. :  it  was  also  agreed  that  Smith 
fuid  Bryant  should  put  up  the  greenhouse  on  the  plaintiff's  premises  at  Cardiff,  for  the 
furUier  sum  of  141.  14s.  Smith  and  Bryant^  having  finished  the  woodwork,  sent  the 
sashes  to  a  glazier  of  t^e  name  of  Wait^  to  be  s^ued.  The  whole  work  bemg  oan> 
pleted,  but  not  permanently  fixed  together,  Smiw  and  Bryant,  in  June  1842,  ii£»mad 
tiie  plaintiff,  by  letter,  that  the  greenhouse  was  ready  for  deliveiy,  and  requested  him 

(d)  8  St  Tri.  89,  14  How.  St  Trl  69A,  6  Mod.  46,  1  Salk.  19,  3  Salk.  17,  Lord 
Holt,  524,  Bro.  P.  C.  i.  45,  1st  ed..  I  62,  2d  ed. 

As  to  Ashby  v.  WTiiie,  see  the  case  of  Siockdale  v.  Hansard,  printed  by  order  of 
the  House  of  Commons,  in  1839,  p.  90,  150. 

For  a  report  of  StocMale  v.  Hansard,  see  also  9  A.  &  K  1,  and  2  P.  &  D.  1. 

(a)  Ante,  vol.  ii.  p.  208,  2  Scott,  N.  R.  241.  A  demurrer  admits  those  facte  only 
which  are  properly  pleaded  ;  Hdford  and  PlcUfs  case,  2  Roll.  Rep.  22.  And  see  ZomA 
and  Bamjield's  case,  1  Leon.  80;  Burton's  case,  5  Co.  Rep.  69;  Hob.  164,  233;  Bem^ 
V.  BadeerjUldj  Hutton,  15;  ^  v.  Bishop  of  Chester,  2  Salk.  561;  3  Burr.  1509;  Ca 
Litt  72  a. ;  Com.  1%  tit  Pleader,  (Q.  5),  (Q.  6).  The  judgment  for  the  nlidi^ 
u^n  the  demurrer  to  the  fourth  plea,  pronounced  by  the  court  (ante,  206),  bclun  tiis 
trial  of  the  issues,  shewed  that  the  allegations  in  that  plea  afforded  no  sufficiait  answer 
to  that  part  of  the  declaration  to  which  that  plea  was  addressed,  and,  tiierefore,  not 
being  pleadable,  were  not  properly  pleaded. 
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to  remit  the  501.  for  the  greenhouse  "  through  Stuckey's  Bankiug  Company.  The 
plaintiff  remitted  the  501.,  and  wrote  to  request  Smith  and  Bryant  "  to  keep  the  green- 
house, and  take  care  of  it,  till  he  sent  for  it"  In  February  1845,  pending  an  action 
jwainst  BE3rant»  the  wliole  was  sent  by  him  to  Wait  without  the  knowledgs  ^ 
tSa  plaintiff,  to  secure  it  from  an  execution  against  Bryant   Bryant  asked  Wait  to 

{»laoe  tiie  greenhouse  in  his  warehouse,  al1^;iiig  that  Smith  and  Bryant  had  not  room 
or  it  on  their  premises,  telling  him  also  that  it  was  t^e  plaintiff's  jMXiperty,  and 
requesting  Wait  to  keep  it  till  he  sent  for  it,  which  Wait  agreed  to  do.  On  the  14th. 
of  March  a  fiat  in  bankruptcy  issued  against  Smith  and  Bryant,  under  which  the 
defendants  were  appointed  assignees.  On  the  22d  of  April  the  greenhouse  was 
removed  by  Wait  to  the  premises  of  the  btuikrupts,  and  was  taken  possession  of  by 
the  messenger  under  the  fiat 

On  the  9th  of  May  1843  an  agent  of  the  plaintiff  made  a  demand  of  the  green- 
house upon  the  solicitor  to  the  fiat,  at  the  same  time  leaving  with  him  a  written 
demand,  addressed  to  tiie  defendants.  The  solidtor,  on  the  12th,  informed  the 
{daintiff's  agent  that  opinkm  €$  counsel  had  been  taken,  and  that  the  asa^nees 
were  advised  not  to  give  up  the  greenhouse ;  and  he  aooei^ed  a  notice  and  indorsed 
a  refusal,  dating  it  on  Ihe  9th. 

Oil  the  part  of  the  defendants  it  was  contended  that  there  was  no  evidence  for  the 
jury  of  the  plaintiff's  property  in  the  greenhouse ;  and  Atkinaon  v.  Bdl  (8  R  &  C.  277, 
2  M.  &  R.  292)  was  cited  ;  and  that  even  assuming  that  there  was  some  evidence  of 
property  in  the  plaintiff,  the  greenhouse,  at  the  time  of  the  fiat,  was  in  the  possession, 
order,  and  disposition  of  the  bankrupts,  with  the  consent  of  the  owner,  within  the 
6  O.  4,  c.  16,  6.  72.  A  further  point  was  taken,  that  there  was  no  evidence  of  a 
conversion  by  the  defendants ;  but  it  was  abandoned  on  the  argument 

The  learned  judge  having  refused  to  nonsuit  the  plaintiff,  uie  defendants'  counsel 
dedioed  to  address  the  jury,  who  were  directed  to  find  for  the  plaintiff,  on  both  issues. 
A  verdict  was  returned  accordingly,  damages  SOL ;  leave  being  reserved  to  move  to 
enter  a  nonsuit^  if  the  court  shomd  think  either  objection  well  founded. 

[966]  Bompas  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  accordingly, — 
citing  Thackthmxite  v.  Cock  (3  Taunt.  487),  fFhiie  v.  fFilks  (6  Taunt  176),  and  KrunOes 
V.  Horsfall  (5  B.  &  Aid.  134). 

Ghannell  Serjt.  (with  whom  was  Butt)  shewed  cause.  The  question  is,  whether, 
on  the  points  taken,  there  was  any  evidence  which  justified  the  judge  in  leaving  the 
case  to  the  jury.  First,  it  is  quite  clear  that  the  propaty  in  the  greenhouse  vested 
in  the  {daint^:  it  was  completely  finished,  and  he  paid  we  whole  price  for  it;  and 
there  was  a  ooraplete  appropriation  of  it  by  the  bankrupts  to  the  plaintiff  when  they 
sent  it  to  Wait's  warehouse  to  be  kept  for  him,  with  express  notice  that  it  belonged 
to  hun.  Atkinstm  v.  Bell{8  C.  277,  2  Mann.  &  Byl  292)  was  cited  at  the  trial 
for  the  defendants.  That  case,  however,  is  very  different  from  the  present  There, 
the  defmduit,  the  vendee,  expressly  refused  to  accept  the  machines ;  whereas,  here, 
not  only  did  the  plaintiff  assent  to  receive  the  greenhouse,  but  he  actually  paid  for  it 
Mvcklow  V.  Mangles  (I  Taunt.  318)  also,  does  not  apply.  In  that  case  there  was  a 
payment  in  advance,  but  there  was  no  appropriation  of  the  article  by  the  vendor  with 
the  assent  of  the  vendee.  In  Goodall  v.  Skelton  (2  H.  Blac.  316)  there  was  clearly  no 
delivety,  so  as  to  warrant  the  plaintiff  in  suing  as  for  goods  sold  and  delivered. 
Supposing  this  greenhouse  to  have  been  destroyed  by  fire  whilst  upon  the  premises  of 
Waite,  the  loss  would  clearly  have  fallen  on  the  plaintiff;  Tarling  v.  Baxter  (6  B.  &  C. 
360,  9  Dowl.  &  Ryl.  272).  BaHram  v.  Payne  (3  C.  &  P.  176)  is  a  strong  authority 
for  the  plaintiff^  both  on  the  point  of  property  and  on  that  of  order  and  disposition. 
It  iras  there  held  that  a  carriage  finished  and  paid  for  before  the  [966]  haokruptoy  ol 
the  maker,  Imt  suffered  to  remain  on  his  premises  at  the  request  of  the  perwm  for 
whom  it  was  made,  on  account  of  his  being  about  to  go  abroad,  cannot  be  taken  by 
the  assignees,  ss  in  the  order  or  disposition  of  the  bankrupt,  although  such  Iwnkrupt 
put  it  in  his  front  shop,  and  actually  sold  it  to  another.  Carrvthers  v.  Payne  (5  Bingh. 
270,  2  M.  &  P.  429)  does  not  differ  materially  from  the  present  case.  There,  the 
plaintiff  ordered  a  chariot  to  be  built,  which  was  to  be  finished  according  to  certain 
directions,  and  for  which  he  paid.  After  it  had  been  finished  in  other  respects,  the 
plaintiff  ordered  a  front  seat  to  be  added ;  but  the  btiilder  being  slow  in  making  this 
addition,  the  plaintiff  sent  for  the  chariot  repeatedly,  and  the  builder  promised  to 
deliver  it   The  {^ntiff,  being  afterwards  dissatisfied,  ordered  the  chariot  to  be  soM, 
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and  while  it  was,  iM)cording  to  the  cuBtom  of  the  trftde,  standing  in  Ae  boildn^i  mn- 
house  for  that  purpose,  the  frout  seat  not  having  beeo  added,  the  builder  beenM  a 
bankrupt,  and  his  assignees  sozed  the  chariot.  It  was  held  that  tiie  jdamtiff  had 
snfficdent  property  to  maintain  trover,  and  that  the  chariot  did  not  pass  to  tiie  aan^HM 
as  being  in  the  order  and  disposition  of  the  bankrupt  with  die  ooosent  of  the  tnn 
owner.  [Maule  J.  referred  to  Qremmg  t.  Olark  (4  R  &  Cr.  316).}  That  case  shen, 
that  even  assuming  the  greenhouse  to  hare  remained  the  property  of  the  faaokrap^ 
it  was  not  in  their  order  and  dispodtHHi.  As  to  this  ponut^  grMnhoueto 
be  the  plaintiff's  property,  it  is  ineumbrat  on  IAm  asaigneea  to  shew  how  it  pused  lo 
them,  as  being  in  the  order  and  disposition  of  the  banlmipte :  lofcn  v.  Weldon  (9  J.  & 
Moore,  629).  [Manle  J.  They  must  also  have  been  the  reputed  owners.]  Itisdcir 
the  bankrupts  nad  n(^  the  possession,  order,  or  dispo8i-fw7]>tian  of  the  grsenlioaBe 
after  they  had  delivered  it  to  Wait  to  be  kept  by  him,  not  as  their  property,  bat  u 
the  property  and  on  account  of  the  plaintiff.  The  bankmpte  neither  remained  the 
actual,  nor  the  reputed,  owners  of  the  article.  Being  removed  from  tiieir  premisea  do 
parties  dealing  with  them  would  give  them  credit  in  respect  of  itt  The  fact  tb&t  the 
plaintiff  had  not  seen  the  gre«ihou8e,  and  was  not  aware  that  it  had  been  ranored 
from  the  bankrupts'  ivemises  to  those  of  Wait,  is  perfectly  immaterial 

Sir  T.  Wikie  ana  Boropas  Seijts.,  in  support  <A  the  nde.   Hie  first  qmstnii 
whether  t^e  property  in  the  greenhouse  pamed  to  the  ^'ntiff.   There  is  a  knomi 
distinetion  between  tue  ease  of  a  sale  <A  a  specific  artide  in  existence  at  the  time,  «nd 
tAiat  of  an  article  ordered  to  be  made :  in  toe  former  ease  the  property  passes  1^  the 
contract,  although  a  lien  may  remain  for  the  price ;  in  t^e  latter  ease,  until  ^e  arti^ 
has  been  so  far  accepted  that  the  buyer  cannot  repudiate  it,  the  property  coBtiiines  io 
the  vendor.    Mveklou?  v.  Mangles  (1  Taunt.  318)  shews  that,  if  a  peFson  contracts  with 
another  for  a  chattel  which  is  not  in  existence  at  the  time  d  the  contract^  alliiougji 
he  pays  him  the  whole  value  In  advtmce,  and  the  other  proceeds  to  execute  the  (Hder, 
the  buyer  acquires  no  property  in  the  chattel  till  it  is  finished  and  delivered  to  hia. 
Sir  James  Mansfield  there  observe    The  only  effect  of  the  payment  is,  that  Ab 
bankrupt  was  under  a  contract  to  finish  the  bar^ :  that  is  quite  a  different  thing  hm 
a  contract  of  side ;  and,  until  the  barge  was  finished,  we  cannot  say  t^ut  it  was  so  ftr 
Pocot^'s  property  that  he  could  have  taken  it  away."   And  Heatb  J.  says,  "A 
tradesman  often  finishes  goods  which  he  is  making  in  pursuance  of  an  order  givoi  br 
[968]  one  person,  and  sells  them  to  another.    If  the  first  customer  has  other  goods 
made  for  him  within  the  stipulated  time,  he  has  no  right  to  complain ;  he  eoold  not 
bring  trover  against  the  purchaser  for  the  goods  so  sold.    If  the  thing  be  in  existeoM 
at  the  time  of  the  order,  the  property  of  it  passes      the  contract ;  but  not  so,  where 
the  subject  is  to  be  made."   In  Afkins&n  v.  Bdl  (8  B.  &  C.  277,  3  M.  &  R  292), 
having  a  patent  for  certain  sj^inning  machinery,  received  an  order  from  R  to  have  somB 
spinning-frames  made  for  him.    A.  employed  G.  to  make  the  machines  for  R,  and 
informed  the  latter  that  he  had  done  so.    After  the  machines  had  been  oomf^eted,  A 
ordered  them  to  be  altered.   They  were  afterwards  completed  according  to  this  new 
order,  and  packed  up  in  boxes  for  B.,  and  C.  informed  B.  that  they  were  ready,  but  he 
refused  to  accept  them ;  and  it  was  held  that  G.  eould  not  recover  the  price  frtna  R  in 
an  action  for  goods  lorgained  and  sold,  or  for  work  and  labour  and  materials.   In  ftit 
case  there  was  a  distinct  apjnvpriation  so  far  as  the  vendor  was  concerned,  thou^  the 
vendee  (for  what  reason,  is  not  stated)  refused  to  accept  the  machines.    The  pnnciiJe 
deducible  from  the  case,  is  to  be  found  at  the  conclusion  of  Mr.  J.  Bayley's  judgment, 
in  which  he  says,  "  I  cannot  say  that  the  property  passed  to  the  defendants,  so  as  to 
enable  the  plaintiffs  to  recover  on  the  counts  for  goods  bargained  and  sold,  or  for 
work  and  labour.    It  is  said  that  there  was  an  appropriation  of  these  specific  suehioes 
by  the  maker,  and  that  the  property  thereby  vested  in  the  defend«its.   I  think  it 
did  not  pass.   Where  goods  are  ordered  to  be  made,  while  they  are  in  progress  the 
materials  belong  to  the  maker.   The  property  does  not  vest  in  the  party  mio  ^Tse 
the  order  nntif  the  thing  ordered  is  completed.   And  al^ough,  while  the  eooib 
[909]  are  in  profflvss,  the  maker  may  intmd  them  for  the  person  orderini^  stall  he 
may  afterwards  deliver  them  to  another,  and  thereby  vest  the  property  in  t&t  o^. 
Although  the  maker  may  thereby  render  himself  liable  to  an  action  for  so  doing  (ride 
supra,  967-8),  still  a  good  title  is  given  to  the  party  to  whom  they  are  deliverei* 


"because  there  was  no  specific  appropriation  of  the  machines  assented  to  by  the 
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paxthuiety  and  the  property  in  the  goods  therefore  remained  in  t^e  maker."  Wbod» 
V.  Jitts»dl  (5  B.  &  Aid.  942),  which  waa  ezplaaned  by  Bayley  J.  in  Aikin$on  v.  JBell, 
does  not  impugn  the  doctrine  laid  down  in  the  latter  ease.    There  can  be  no  doubt 
tiiat  here  the  baakraptB  intended  to  appro]niate  the  greenhouse  to  tiie  plaintiff :  but 
his  assent  to  soeh  appropriatum  was  wanting.   [Maule  J.  Suppose  the  bankrupts 
had  shewn  the  greenhouBe  to  the  plaintifi^  ana  he  nad  then  paid  tor  itf]   That  would 
haTe  made  all  the  difference.    The  circumstance  of  the  bankrupts  having  represented 
to  the  plaintiff  that  they  had  finished  the  greenhouse,  and  demanded  the        and  of 
the  plaintiff  having  assented  to  the  demand  aud  paid  t^e  money^,  did  not  vest  the 
property  in  the  pltuntiff.    Notwithstanding  the  payment  of  the  price,  no  change  of 
property  could  take  place,  unless  there  was  such  an  acceptance  by  the  pluntiff  as 
would  preclude  him  from  repudiating  the  greenhouse  when  he  saw  it :  and  there  was 
DO  evidence  of  any  such  acceptance.   Suppose  the  bankrupts  had  sold  this  identical 
greenhouse  after  the  remittance  of  the  501.,  could  the  pUintaff  have  maintained  trover 
Tor  itf   It  is  dear  that  tiie  bankrupts  might  have  p^onned  their  oontraot  by  send- 
ing him  soother  greenhouse  (vide  suim»»  967-8).   Had  tJiis  greenhouse  been  destroyed 
hy  fire  whilst  <m  the  bankrupt's  premises,  the  loss  would  un-^BTOJ-qaestaooably  luve 
hoea  theirs.   The  cases  that  We  arisen  upon  the  statute  of  muds,  eon  most  pertinoit 
to  the  preaeut  inquiry.  It  is  apprehended  that  deliveiy  imports  acceptance.  [Maule  J. 
Sut  acceptance  does  not  import  delivery.]   Suppose  a  verbal  contract  to  deliver  an 
article  in  the  country,  and  the  buyer  comes  to  London,  inspects  the  article  and  does 
■otnething  to  it,  that  is  an  aoceptanoe  which  imports  delivery  for  many  legal  purposes. 
It  is  submitted  that  there  cannot  be  an  acceptance  wi^out  some  oner  to  deliver  on 
the  other  side.    Herc^  the  plaintiff  not  having  come  for  the  article,  the  bankrupts 
■eot  it  to  Wait's  premises ;  which,  so  &r  as  this  question  is  concerned,  was  the  same 
as  sending  it  to  another  sh^  of  their  own.   [Maule  J.   Wait  is  told  to  keep  it  till 
the  plaintiff  sent  for  it.]  But  to  keep  in  what  sense  f  Not  as  delivered  to  the 
plaiiitiff.   AU  that  was  meant  was,  that  the  greenhouse  was  an  order  which  the 
tankrupts  had  executed  iw  the  {daintiff.   It  is  dear  tiuit  here  has  been  no  sudi 
delivery  and  acceptance  as  would  preclude  the  vendee  from  setting  op  the  statute  d 
fraucU,  or  objecting  to  reodve  the  article ;  Eknon  v.  Stone  (1  Taunt  458),  I^tgff  v. 
Mwett  (n  East,  210).    Suppose  a  tailor  to  write  to  a  customer  in  the  country,  saying 
that  his  clothes  were  made,  and  that  he,  the  tailor,  wanted  money,  that  the  customer 
sent  the  money,  and  then  came  to  town  and  found  the  clothes  too  large,  could  he 
not  return  them)   In  Howe  v.  Paimer  (3  B.  &  Aid.  321),  where  a  vendee  verbally 
acreed,  at  a  public  market,  with  the  agent  pf  the  vendor  to  purchase  twdve  bushete 
ol  tares  (th^  in  the  vendor's  possession,  constituting  part  of  a  lai^er  quantity  in 
hulk),  to  remain  in  the  vendor's  possession  till  called  for,  and  the  agent,  on  his  return 
home,  measured^  the  twelve  bushels  and  set  them  apart  for  the  vendee,  it  was  held 
that  this  did  [971]  not  amount  to  an  acceptance  by  the  latter,  so  as  to  take  the  case 
oat  ot  the  seventeenth  seotioD  of  the  statate  of  frauds.    [Cranwell  J.  refwred  to 
Akmider  y.  Oardmr  (1  New  Cases,  671 ;  1  Scott^  630),  aa  reBembling  the  present 
ease.]   In  that  case,  an  invoice,  and  an  indorsed  bill  oi  ladin|^  of  the  butters  had  been 
sent  to  the  vendees.   In  Carter  v.  Tovaimi  (5  B.  &  Aid.  85^  1  D.  &  B.  616),  a  horse 
was  sold  by  verbal  contract,  but  no  time  was  fixed  for  the  |»yment  of  the  price :  the 
horse  was  to  remain  with  the  vendors  for  twenty  days  without  any  cha^e  to  the 
vendee :  at  the  expiration  of  that  tame  the  horse  was  sent  to  grass  by  the  directitm 
of  the  vendee,  and  hy  his  desire  entered  as  the  horse  of  one  of  the  vendors :  and  it 
was  held  that  there  was  no  acceptance  of  the  horse  by  the  vendee,  within  the  statute 
of  frauds.    [Maule  J.    In  that  case  there  was  a  sale  of  a  chattel  for  more  than  101., 
and  no  memorandum  in  writing.    Suppose  the  wioe  of  the  horse  had  been  under  that 
sumt  If  part  payment  of  the  prioe  wiU  satiny  the  statute  of  frauds,  will  not  the 
payment  w  the  whole  price  do  so  1]  By  merely  psying  for  an  unseen  artide,  the 
parly  does  not  so  conclude  himself  as  to  prevent  him  from  repudiating  it  afterwards. 

As  to  the  next  point,  it  is  submitted  that  the  poesesrioD  of  Wait  was  tiie  posses* 
si<Hi  of  the  bankrupts,  and  that  up  to  the  time  when  he  sent  the  greenhouse  back,  it 
remained  in  the  possession,  or  subject  to  the  order  and  control,  of  the  bankrupts,  aad 
not  of  the  plaintiff.  The  greenhouse  waa  removed,  not  at  the  desire  of :  the  plaintiff, 
but  for  the  convenience  of  the  bankrupts.  It  was  part  of  their  stock  when  sent  to 
Wait's,  and  remained  so  until  sent  back.  The  bankrupts  mig^t  have  insured  it  while 
Uun,  or  brought  an  action  <rf  detinue  to  reeover  it.   Th^^  were  deaity:  the  repoted 
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owners  [972]  of  the  artdole,  for  it  had  bdonged  to  them ;  and  the  oooTeraatioD  which 
passed  between  Bryant  and  Wait^  oannot  be  oonaiderad  as  ^tering  the  r«»atatun ; 
for,  in  the  absence  of  any  oommunioation  with  the  plain^  Wut  cannot  be  looked 
upon  as  acting  as  the  i^intiff's  aeent,  but  merriy  as  tiie  agent  of  the  bankmptL 
fTisdal  C.  J.  Wait  kept  notinng  else  for  t^em.  How  were  ^e  rest  of  the  wwU  to 
know  thaii  the  popra^  in  the  gremhonse  remained  in  the  baokmptBT]  KmmUm  v. 
Hcrsfall  {6  B.  &  Aid.  134)  is  in  point  Suppose  the  bankniptB  had  dsmaDded  du 
greenhouse  from  Wait,  what  defence  could  he  have  had  in  the  abscmoe  <k  an  ezpvns 
assent  by  Wilkins  to  the  appropriation?  [Cressvell  J.  Fw  this  part  ol  tiie  argu* 
ment  it  must  be  assumed  that  Wilkins  was  the  true  owner :  and,  if  so,  the  baDknipts 
could  not  have  maintained  any  action  against  Wait  Maule  J.  Can  you  say  there 
was  no  evidence  to  go  to  the  jury  1  The  rule  asks  only  for  a  nonsuit]  It  is  com- 
petent to  the  court  to  gruit  a  new  trial,  should  it  be  tiiought  that  a  nerw  trial  will 
meet  the  justice  of  the  case.    Facher  v.  Cocks  (1  6.  &  Ad.  146). 

TiNDAL  C.  J.  The  motion  before  the  court  proceeds  upon  two  distanct  gronndi : 
the  first  ground  is,  tha^  under  the  eontraot,  no  property  in  tibe  greenhouse  in  qoestaoa 
passed  to  the  phiintiff;  the  seoond,  admitting  that  the  property  did  pass  liy  the 
oontract)  as  the  greenhouse  remained  in  the  possession  of  f^e  banknote,  or  <rf  Waitk 
down  to  the  time  of  the  faaokruptcty,  it  must  be  taken  to  be  property  in  tiidr  order 
and  di8posit3oa,as  reputed  ownoa,  with  the  omeent  and  pramission  ot  tiie  teue  owasr, 
and,  consequently,  that  it  vested  in  fdieir  aasigneea. 

As  to  the  first  point,  there  can  be  no  doubt  but  that  a  oou tract  tor  the  making  of 
a  chattel,  does  not  [973]  of  itself  vest  the  jHToperty  in  the  chattel,  when  complete^  in 
the  person  giving  the  order.  But  here,  t^e  question  turns,  not  npaa  the  orig^ 
contract  between  the  plaintiff  and  Smith  and  Biyant^  but  upon  tiie  oircumstanoes 
which  afterwards  took  place,  vis.  the  payment  by  the  plaintiff,  after  the  greenhouse 
had  been  completed,  of  the  stipulated  price,  the  appH^niation  and  setting  ^lart  hgr 
the  bankrupta  of  the  greenhouse  for  the  plaintiff,  and  his  assent  to  such  appropriatioD. 
There  was  an  appropriation  on  the  one  side,  and  an  assmt  to  such  a^vopriataoo  on 
the  other ;  which,  I  think,  was  quite  sufBoiettt  to  pass  the  property  to  the  plaintiff. 
It  ma^  be,  that  tiie  original  contract  did  not  pass  the  {ffoperty ;  but  tiie  parfaes  bb^ 
be  said  to  have  entered  into  a  new  contrast.  I  cannot  ctmoeive  wl^,  under  die 
dnnuDBtances  of  this  case,  the  pn^»erty  in  an  article  made  to  mder  shoold  not  paa 

rn  its  completaon,  as  it  would  have  dcme  if  it  had  been  in  existence  at  tbe  time  of 
original  contract.  The  objections  raised  upon  this  point  were  mainly  founded 
upon  Atkinson  v.  ^  (6  B.  &  C.  277,  3  Mann.  &  RyL  292).  But,  if  case  be 
examined,  it  will  be  found  not  to  apply.  The  decision  l^ere  turned  entarely  on  the 
absence  of  assent  on  the  part  of  the  purchasers  to  the  appropriataon  of  the  machines 
by  the  vendor.  It  is  said,  by  Bayley  J.,  *'  These  were  sTeddon's  goods,  althoo^  they 
were  intended  for  the  defendants,  and  he  had  written  to  tell  them  so.  If  they  bad 
expressed  their  assent,  then  this  case  would  have  been  within  Rokde  v.  TAwufas  (6  B. 
&  C.  388,  9  DowL  &  RyL  293),  and  there  would  have  been  a  compete  appnqoialaoii, 
vesting  tiie  property  in  the  defendants.  But  tiiere  was  not  any  such  assent  to  Ae 
appropriata(Hi  made  by  the  bankrupt ;  and,  tiierefore,  no  action  for  goods  baireained 
and  sold  was  maintainable."  Holroyd  J.  obserTes^  "I  think  the  action  will  not  lie  for 
goods  [974]  bargained  and  sold,  because  there  was  no  spedfie  at>|Hnopriata(»  of  the 
machines  assented  to  by  the  purchasers,  and  the  property  in  tne  ^>ods  therefore 
remained  in  the  maker.  And  littJedale  J.  adds,  *'  There  could  not  be  any  sale  in 
this  case,  unless  there  was  an  assent,  by  the  defendants,  to  take  the  artaolee."  Looking 
at  the  facts  of  this  case,  it  seems  to  me  that  there  is  complete  evidence  of  assent  on 
the  part  of  the  plaintiff,  to  the  appropriation  made  by  the  vendors.  The  {daintiff  was 
informed  by  tetter  that  the  greenhouse  was  finished,  and  was  requested  to  remit  the 
IHriee.  He  did  so,  at  the  same  time  requesting  the  vendors  to  keep  the  greenhouse  for 
him  until  be  sent  for  it  It  has  been  argued,  that  the  letter  of  Uie  jdaintif^  deairing 
Smith  and  Bryant  to  keep  the  greenhouse  for  him,  was  written  before  the  sotide  was 
seen,  and  that  it  would  be  hard  if  it  wore  held  to  be  such  an  aooeptaoce  aa  would 
preclude  him  from  rejecting  the  article  if  it  afterwards  turned  ont  defeotsve  in  its  eon- 
ataniotion.  If  a  purchasers  assent  to  the  appropdation  was  shewn  to  have  been 
obtained  by  misrepresentation,  it  Beans  to  me  it  would  probaUy  be  hehl  to  be  ao 
assent  at  all  But  that  is  not  the  case  here ;  and  although  the  plaintiff  thought  proper 
to  assent  to  the  iqtpropriation  without  seeing  the  greenhouse^  me  assent  was  not  the 
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lew  complete.  Upon  this  point,  Hhwiore,  I  think  that  the  ^pertj  Tested  in  the 
plaintiff,  so  as  to  «iable  him  to  maintain  this  action. 

'Witii  respeet  to  the  second  point,  as  tiie  motion  is  to  enter  a  nonsnit  only,  the 
rule  oafht^  in  Btrictneaa,  to  be  discharged,  if  there  wae  any  evidence  to  go  to  the  jury. 
Sut  perhaps  it  would  be  too  strict,  under  the  circumstances,  to  hold  the  defendants 
within  that  precise  limit.  If  the  court  saw  that  there  was  any  evidence  which  might 
make  any  difference  in  the  finding  of  the  jury,  it  would  be  but  just  and  right  to  allow 
the  defendimts  an  opportunity  to  try  the  cause  again.  I  confess,  however,  [975]  I 
cannot  see  any  ground  on  which  the  jury  could  come  to  ^e  conclusion  that  there  was 
any  reputed  ownership  in  the  banferu^B.  I  think,  therefore,  that  this  point  also 
ftula.    Consequently,  the  rule  must  be  disoharged. 

Ekseine  J.  I  also  think  that  this  rule  should  be  dischatged.  IVlth  respect  to 
tiie  first  point,  I  am  of  opinion,  on  the  authority  of  the  cases  relied  upon  fen*  the 
d^endants,  that  the  property  in  this  greenhouse  passed  to  ^e  x^ntaff.  It  is  oonoeded, 
CD  all  hands,  that  the  nue  lud  down  m  Mvt^owv.  Mangles  (1  Taunt  318.  Vide  post, 
979  (a)),  is  the  eorreot  one,  viz.  that^  while  the  artaole  remaiiu  unfinished,  no  property 
in  it  pssses,  notwithstanding  the  vendor  may  intend  it  for  the  purchaser,  or  may  put 
fais  name  upon  it,  or  otherwise  shew  an  intention  to  appropriate  it,  and  that  a  payment 
ci  money  on  account  makes  no  difference.  Here,  however,  the  greenhouse  was  com- 
jrieted,  and  after  it  was  so  completed  the  makers  appropriated  it  to  the  purchaser. 
The  latter,  before  pa3ing  for  it,  might  have  required  to  see  it ;  but,  instead  of  doing 
■o,  he  transmitted  the  price.  But  that  is  not  ^1 ;  he  also  requested  the  bankrupts  to 
keep  the  ra-eenhouse  for  him,  thereby  assenting  to  the  appropriation  which  they  had 
made.  When  the  latter  deposited  it  with  Wait,  they  gave  notice  that  it  was  the 
ldauitiff*B  property,  and  requested  W«t  to  take  care  of  it  for  him.  The  reason  why  it 
was  held  in  Jfibmam  v.  Bell  {6  B.&0.  277,  2  Mann.  &  RyL  292)  that  the  action  for 
goods  barguned  and  sold  oould  not  be  maintained,  was,  that,  although  there  had  been 
an  appropriation,  no  assent  on  the  port  of  the  persons  for  whom  the  articles  were 
made,  had  been  shewn.  The  language  of  the  judges,  as  read  by  the  Lord  Chief  Justice, 
shews  that  to  have  been  the  only  ground  on  which  [976]  the  case  was  decided.  "  If," 
says  Bayley  J.,  "  the  defendants  had  expressed  their  assent,  then  this  case  would  have 
been  within  Jiohde  v.  TkwaUes  (6  B.  &  C.  388,  9  D.  &  R.  293),  and  there  would  have 
been  a  complete  appropriation,  vesting  the  property  in  the  defendants."  What  was 
the  assent  in  Bohde  v.  ThwaUes  (6  B.  &  C.  388,  9  D.  &  R.  293),  which  was,  in  that 
learned  judge's  opinion,  sufficient  to  pass  the  property  1  There,  the  vendee  never  saw 
the  sugars ;  but,  having  received  a  message  from  the  seller  tiiafc  they  were  ready  for 
him,  he  sent  woixl  back  tiiat  he  would  tuce  them  away  as  soon  as  he  could :  and  it 
was  held  to  be  such  an  assent  that  the  property  passed.  Moreover,  there  is  here  a 
«tn>ng  foot  which  did  not  appear  in  Bohdev.  Jlmaites;  for  the  purohaser  paid  the  price, 
and  requested  the  vendors  to  keep  the  greenhouse  for  him.  It  appears  to  me  that  the 
property  completely  passed  to  the  plaintiff,  and  that  if  the  article  nod  been  accidenttdly 
•destroyed  while  in  the  possession  of  the  bankrupts  or  of  Wait,  it  would  have  been  the 
|^ntiff*s  loss. 

With  regard  to  the  second  question — whether  the  greenhouse  was  in  the  possession, 
«rder,  and  diBpoeition  of  the  bankrupts  within  the  72nd  section  of  the  6  G.  4,  c.  16, — 
without  deciding  whether  or  not  they  could  have  maintained  an  action  against  Wait 
to  recover  it  ba^  but  assuming  that  it  remained  in  the  possession  of  the  bankrupts, 
that  is  not  enough  to  entitle  the  defendants  to  a  nonsuit.  The  72nd  section  does  not 
pass  to  the  assignees  all  property  in  the  possession  of  the  bankmpt  at  the  time  of  his 
oankmptcy,  but  only  "goods  or  chattels  whereof  he  was  reputed  owner,  or  whereof 
he  had  taken  npon  himself  the  sale,  alteration,  or  disposition  as  owner."  The  question 
therefore  is,  whether,  at  the  time  of  the  bankruptcy,  this  greenhouse  was  in  the 
possession  tk  Smith  and  Bryant  as  reputed  [9771  owners.  It  may  be  admitted  that^ 
where  property  which  has  once  belonged  to  a  bankrupt,  remains  in  his  possession,  after 
sale,  without  any  api»rent  change,  the  circumstance  of  the  possession  continuing  as 
before  the  change  of  property,  would  be  evidence  which  would  warrant  the  jury  in 
coming  to  the  conclusion  that  it  was  in  his  possession  as  reputed  owner.  But  here, 
the  article  was  made  by  the  bankrupts ;  and  it  does  not  appear  that  they  were  in  the 
habit  of  nuddng  articles  of  this  description  and  keeping  them  on  their  prendses  for 
.sale.   No  one  dealing  with  the  banlmipts  oonld  therefore  be  misled  by  seeing  the 
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fireenhouse  cm  their  premiiea  titer  it  had  been  finished  and  paid  tm.  When  it 
sent  to  Wait's  warehouse,  it  was  with  a  notice  that  it  was  the  property  of  the  plaintifi^ 
and  that  it  was  to  be  taken  care  of  for  him.  What  was  Uiere  to  loduoe  any  peraon  to 
think  that  the  property  in  it  remained  in  the  bankrupts  1  The  fact  of  its  removal 
would  alone  lead  to  the  conoluBion  that  it  was  the  property  of  a  third  person.  If  it 
had  been  traced  to  Wait's  premises,  the  party,  on  inquiry,  would  have  leanied  that  it 
was  the  property  of  the  plaintiff.  So  far,  therefore,  as  relates  to  the  question  <d 
reputed  ownership,  there  was  no  evidence  to  warrant  the  jury  in  finding  that  the 
menhouse  was  in  the  possession  of  the  bankrupts  as  reputed  own«n ;  and  I  tiunk 
uey  would  have  been  clearly  wrong  if  they  had  come  to  such  a  ooncluaionu 

Mauls  J.  It  appears  to  me  that  the  learned  judge  was  ri^t  in  deeUniiu;  to  non- 
suit the  plaintiff,  and  also  that  the  counsel  for  t^e  ddendants  acted  T«y  aucaeetfy 
in  abstaining  from  going  to  the  juiy  upon  tJie  qaestums  raised  at  the  tml ;  lor  it 
is  impossible  to  suppose  Uiat  an^  juiTr  unless  restricted  by  aorno  rule  of  law;  oodd 
have  come  to  any  other  c<molusion  t^an  that  whidh  has  been  aizived  at  here.  The 
facts  are  ertrem^y  clear.  The  [9781  greenhouse  was  made  by  tAie  bankrupts  to  the 
order  of  the  plaintiff.  When  finiahedC  the  i^untiff  paid  for  it^  desiring  t^e  banhTUpts 
to  keep  it  tail  he  sent  for  it  They  afterwards  delivered  it  to  a  third  peraon,  with 
notice  that  it  was  the  property  of  the  plaintiff,  and  a  request  that  it  ahonkl  be 
kept  for  him.  It  has  been  contended,  on  the  part  of  the  defendants,  either  that 
the  greenhouse  in  question  never  became  the  property  of  the  plaintiff,  or  that  the 
bankrupts  obtained  f^se  credit  by  its  being  allowed  to  renudn  in  their  poobobmod, 
colder,  and  disposition  as  reputed  owners.  I  do  not  quite  agree  with  the  Lord  CUef 
Justice,  that  uthough  the  defendants  have  only  moved  for  a  nonsuit,  if  there  weie 
anything  in  the  ease  that  might  fairly  lead  a  aeoondjozy  to  arrive  at  a  diffieraitreaiUtt 
we  might  grant  tliem  a  new  trial  It  seems  to  me  that  this  would  be  to  do  injnstiee 
to  the  plaintiff,  by  giving  a  boon  to  the  other  side  at  his  expense.  The  question  is, 
whether  there  was  evidence  to  go  to  the  jury  on  the  part  of  the  {dainti£  Aa  to  the 
first  point,  there  seems  to  me  to  have  been  a  complete  apiuropriation  on  the  part  of  the 
vendors,  and  an  assent  thereto  on  the  part  of  the  purchaser.  A  ^ood  deed  hae  beoi 
said  about  acceptance  and  the  statute  of  frauds ;  hut  I  do  not  thmk  that  eithw  has 
anything  whatever  to  do  with  this  case;  This  is  not  like  the  case  of  "do  et  fades 
for  here,  payment  has  been  made  for  a  completed  article.  The  clear  understanding 
was,  that  the  plaintiff  was  to  have  t^e  greeimouse,  and  the  bankrupts  the  50L  That 
the  bankrupts  so  understood  the  transaction  is  dear ;  as  they  treat  the  greenhouse  as 
bemg  no  longer  their  property,  but  as  belonging  to  ^  plaintiff.  In  these  cases  it  ia 
not  necessary  that  the  vendee  should  actually  see  the  articJe  when  comi^eted,  pnmdsd 
there  is  sufficient  to  shew  that  the  identical  thing  oflbred  or  appropriated  by  ^  one 
party,  is  accepted  and  aaaented  to  by  t^e  other,  as  made  in  ma  pttfwma&oe  of  tin 
contract.  Of  [979]  this  there  waa  evidence  on  which  any  jnry  would  have  fonnd  for 
the  plaintiff  (a). 

As  to  the  second  point,  I  agree  that  there  was  evidence  to  go  to  the  jniy ;  but 
none  that  would  have  warranted  them  in  saying  that  the  greenhouse  was  in  Uie  posses- 
sion, order,  and  disposition  of  the  bankrupts  as  reputed  owners,  with  tiie  consent  and 
permission  of  the  true  owner.  It  therefore  seems  to  me  that,  on  both  grounds,  this 
rule  should  be  discharged. 

Crbsswell  J.  I  am  of  the  same  opinion.  The  first  point  comee  very  much  to 
this, — whether  the  contract  was  not  in  effect  an  agreement  for  the  sale  of  a  roecafie 
chattel;  for  although,  in  the  first  instance,  tJie  bankrupts  oimtracted  to  build  the 
greenhouse  for  the  plaintiff,  after  the  article  was  finished  there  waa  an  apraxwiation 
of  it  to  the  plaintiff,  and  a  clear  assent  on  his  part  to  such  appro^iation.  I  mer^m 
think  the  property  passed  to  the  plaintiff. 

As  to  the  other  pointy  assuming  that  the  greenhouse  was  in  ihe  poeseesion,  order, 
and  disposition  of  the  bankrupts  (which  to  my  mind  is  very  questionable),  I  think 
there  was  no  evidence  that  it  was  in  t^eir  possession,  aa  reputed  owners.  On  the 
contrary,  the  evidence  went  to  rebut  that  infwence.    Upcm  the  whole,  it  seems  to  me 

(a)  In  Cross  v.  QvM^ion,  ante,  vol  iiL  p.  826,  it  was  held  that  a  party  upon  whose 
order  an  article  was  in  a  course  of  manufacture,  and  for  which  he  had  jmd, 
«atitled  to  take  possession  of  it  although  unfiniahwli  tamen  qoere. 
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tiiftt  the  jni7  were  well  warranted  by  the  evidenoe,  in  giving  the  rerdiot  which  they 
returned 

Rale  discharged  {b). 

IjjSff}  Doe  dek.  Philupfs  «.  Bo&  Jao.  29,  1844. 

Where  the  declaration  against  the  casual  ejector  was  intituled  "In  the  Exchequer  of 
Pleas,"  and  the  notice  reqiiired  the  tenant  to  appear  in  this  court,  a  rule  for  judg- 
ment was  refused. 

Manning  Setjt  moved  for  jodgmoit  against  the  casual  ejector.  The  declaration 
was  intituled  **  In  the  I^heqaer  of  Heas ; "  by  the  notioe  at  the  foot,  the  tenant  waft 
zeqnivBd  to  appear  "in  Her  Majeaty's  eourt  ot  GomnKm  Pleas.'*  An  application  had 
bM  made  to  tae  court  of  Exchetjuer ;  but  tiie  hanms  thought^  that  as  uie  tenant  was 
required  to  appear  here,  the  motion  for  judgment  should  be  made  in  this  court,  and, 
therefore,  refused  the  rule.  The  learned  serjeant  refeired  to  Doe  dem.  Kwu^  v.-Boe 
(12  M.  &  W.  669),  where  the  court  of  Exchequer,  in  the  present  term,  granted  a  rule 
under  similar  circumstances — the  declaration  being  intituled  "  In  the  Common  Pleas," 
«nd  the  notioe  b^g  to  appear  "  in  Her  Majesty^  court  of  Exchequer."  So,  in  Doe 
dma.  £miu  v.  £w  (9  Dowl.  P.  C.  999),  the  court  of  Queen's  Bench  granted  a  rule 
nisi  for  judgment  against  t^e  casual  ejector,  where  the  notioe  at  the  foot  of  the 
dedaration  required  the  tenuit  to  appear  in  the  "  Common  Bench,"  instead  of  the 
Queen's  Bench,"  the  declaration  being  intituled  in  the  "Queen's  Bench." 

TiNDAL  C.  J.  The  dedaiation  bmng  tiie  oommenoement  of  tiie  suit^  it  seems  to 
me  tiiat  the  suit  bekmgs  man  property  to  tiiat  oonrt  in  which  the  dedantion  is 
intitDled.  I  think  we  ought  not  to  interfece  where  there  has  been  eo  much  cane- 
lessness. 

Maule  J.  In  refusing  the  rale  in  this  case,  the  court  oS  Exchequer  appear  to  havtt 
dissented  from  the  deoiBion  in  Doe  dem,  Emiu  v.  Soe  (9  DowL  P.  C.  999). 
Rule  rinsed. 

[981]  Hood  v.  Bbadbuby.  Jan.  20^  1844. 

No  costs  in  matters  arising  out  of  interpleader  motions,  are  allowed  until 
the  termination  of  the  proceedings. 

Bompas  Serjt.  moved  for  costs  of  tile  day,  for  not  {nroceeding  to  trial  on  aa 
inteipleader  rula 

Mauls  J.  The  rule  is  settied,  that  no  costs  on  interpleader  moticnu  are  allowed 
until  the  proceedings  have  tennini^ed. 

Erskine  J.  In  intrapleader  cases  at  chambers  I  have  always  refused  to  maike  any 
interlocutory  decinon  aa  to  costs. 

The  rest  of  the  court  concurred. 

Bule  refused. 

Cow  V.  EuZABKTa  EiNNERSLET,  Executnx  of  laaac  Einnersley,  Deceased. 

Jan.  27,  1844. 

Where  the  defendant  was  an  executiix,  and  she  was  willing  to  bring  the  amount 
claim&d  into  court  to  abide  the  evfflit^  a  commission  to  examine  witnesses  abroad 
was  granted,  although  the  names  of  none  of  l&e  witiiesses  were  given. 

Caiannell  Serjt,  on  a  former  day,  on  behalf  of  the  defendant,  obtuned  a  rule  nisi 
for  a  oommismon  to  examine  witnesses  at  Bombay.  The  action  was  brought  to  recover 

(i>  The  defendant  a^mhead  afterwards  brought  an  action  in  Q.  B.  against  his 
attorney,  Hall,  for  defending  the  acticm  without  his  authority,  and  he  obtaineda  verdict. 
-At  the  trial,  coram  Erie  J.,  at  linstol,  1845,  it  was  proved  that  the  bankmpta  sent  the 
reenbotise  to  Wait,  to  prevent  ito  being  taken  in  execution  as  their  property,  but  it 


house  had  Wome  the  property  of  Wilkins. 

Digitized  by  Google 


1190 


TfTT.T.TATtn  V.  WEBaXEB 


tile  moiety  oi  paaaag^-money  agreed  to  be  paid  by  the  deceased  for  a  Toyage  bvm 
Bombay  to  the  Cape  of  Good  Hope,  which  voyage  was  never  perftHined,  ia  conaeqaeoee 
of  the  death  of  General  Kinnersley,  the  defendant's  husband,  preTious  to  the  sailiiig 
of  the  ship.  [982]  The  plaintiff  cUumed  the  moiety  of  the  passage-money  nndo-  an 
alleged  custom. 

Sir  T.  Wilde  Serjt  shewed  cause.  The  names  of  no  witnesses  are  stated  ia  the 
aiEdavits  upon  which  the  motion  is  founded,  nor  is  it  su^;ge8ted  that  any  witness  can 
be  produced  to  disprove  the  alleged  custom.  Altiioiu:h  it  is  not  requisite  to  give  tibe 
names  of  all  the  witoesses,  tiie  names  d  aame  ougbt  to  be  famished,  or  some  desamtion 

g'ven  of  them ;  Dimotid  v.  FaOmee  (7  DowL  P.  C.  590X  Bmsfyrd  t.  Eadliejte  (8  DovL 
G.  294),  Omter  v.  M*Tear  (I  M.  &  W.  201,  6mt«r  y.  wtxat,  Tynrh.  &  Or.  845, 
4  Dowl.  P.  C.  722),  N&rUm  v.  Lard  Melboume  (3  N.  C.  57,  3  Soott,  398,  5  Dovl  P.  a 
181).  Also,  the  ^davit  should  contain  some  statement  to  shew  that  a  oommiwion 
is  actually  necessary;  Badddof  v.  QUimon  <1  M.  &  W.  £5,  lyrwk.  &  Or.  369^ 
Qn-bonnell  v.  Bestall  (5  Sim.  626). 

Channell  Serjt.,  in  support  of  his  rule.  There  is  no  such  rule  as  to  the  DsmBg 
the  witnesses  as  is  su^ested ;  but  if  so,  as  this  «>plication  is  made  on  behalf  of  an 
executrix,  and  is  oleany  made  bon&  fide,  aad  not  mr  delay,  such  rule  ought  not  to  be 
enforced.  The  defendant  is  willing  to  bring  money  into  oourt  This  is  not  likB  tte 
ease  of  an  action  on  a  conta^ct  to  whidk  the  defeodailt  was  a  party.  [Tindal  C  J. 
Tout  affidavits  do  not  deny  tiiat  mxAi  onitom  aa  that  set  m>  by  die  plaintiff,  exista; 
neifcher  do  tii^  state  that  you  believe  there  ure  persons  at  Bombay  irao  can  tlH^Eoie 
it.  The  oourt  is  afraid  of  introdndDg  greater  laxif^  than  has  hitfaerto  prevailed.  As 
eases  all  tend  to  Ae/w  that,  at  least,  some  witneasea  most  be  apedfieaw  naned.^  ft 
is  t^e  {^ntifiTs  case  that  is  founded  upon  a  snppoaed  enatom :  tixe  denndant  wnbai 
to  have  an  opportunity  of  disproving  it, 

[98S]  Tindal  C.  J.   The  court  entertain  considerable  doubt  of  the  ^ropm^  d 
allowing  this  commission  to  go.   But,  ocmsidering  tlkat  the  defendant  is  an  execotzi^ 
and  that  she  is  willing  to  pay  the  amount  into  onirt  to  al»de  the  events  we  tiiink  the 
rule  may  be  made  absolute  upon  those  terms. 
Bnle  absolute  acoordingly. 


HiLLLUtD  V.  Wkbstxb.   Jan.  29,  1844. 

[S.  C.  7  Scott,  N.  R  903 ;  8  Jur.  425.] 

A  local  act,  regulating  the  proceedings  in  the  courts-baron  of  a  hundred  and  manor, 
enacts,  thaf^  in  case  any  personal  action  for  the  recovery  of  any  debt  or  damags^ 
shall  foe  commenced  and  prosecuted  out  of  the  jimsdiction,  and  it  shall  appear  to 
the  judge  of  the  court  where  such  action  shall  be  tried,  that  the  debt  or  d^iagei  to 
be  remvered  in  such  action,  do  not  amount  to  40s.,  and  the  defendant  in  such  actkn 
shfdl  duly  prove,  by  sufficient  testimony,  to  be  allowed  by  an^  of  the  judge  or  judges 
of  the  court  where  such  action  shall  be  ^ed,  tliat,  at  the  tame  of  commencing  suck 
actaon,  such  defendant  was  resiant  within  tiie  jurisdiction,  axtd  liable  to  be  BummonKl 
or  warned  in  either  of  the  said  courts-baron,  for  such  debt  or  damages,  then  and  in 
such  case,  unless  the  judge  who  shall  try  such  cause  shall,  in  open  court,  certify  in 
writing  that  there  was  a  probable  or  reasonable  cause  of  action  for  40a.  or  more,  or 
that  the  freehold,  or  title  to  lands  or  tenements,  principally  came  in  question  at  such 
trial,  such  plaintiff  shall  not  recover,  but  be  nonsuited  in  such  action,  &c :  Held, 
that  it  is  not  necessary  to  plead  the  statute,  but  that  tiie  judge  is  bound  to  recetTS 
evidence  of  the  defendant's  residence  within  the  local  jurisdiction,  and,  upcm  baing 
satisfied  as  to  the  sufficiency  of  the  proof  of  the  fact,  to  nonsuit  the  plaintiff. 

Assumpsit,  to  recover  a  sum  of  31  from  the  defendant  as  the  maker  of  a  ynmmrj 
note.    The  defendant  pleaded  that  he  did  not  make  the  note. 

At  the  trial,  before  the  under-sheriff  of  Staffordshire,  it  appeared  that  tiie  defendant 
resided  at  Chapel-en-le-Frith,  within  the  jurisdictifni  of  the  court-boron  of  the  hundred 
of  High  Peak ;  uid  it  was  aulunitted,  on  his  part,  that  t^e  plaintiff  ou^t  to  be  non* 
nuted,  under  the  33  G.  2,  a  zxxi.(a).   For  the  pkunfeiil^  it  was  oontended,  [)96Q  tki^ 

(a)  Intituled  "An  act  for  regulating  the  proceedings  in  peracnal aotiona  in  tin 
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as  that  act  was  not  apeoiaUy  pleaded,  the  defendant  oouM  not  avail  himself  <rf  iti 
proviaiona.  The  under-sheriff  nonsuited  the  plaintiff  under  the  vtatate,  notwitiuteodiDg 
hie  counsel  dioae  to  appear, — leave  being  reswved  to  him  to  more  to  enter  a  verdict 
for  3L,  if  the  ooorb  ahonld  be  of  opiman  that  the  aet  ought  to  hav«  been  apeoiBlfy 
pleaded. 

Shoe  Serjt.,  on  a  former  day  in  this  term,  aooordin^y  obtained  a  rule  nisi,  on  the 
ffwind  that,  since  the  new  [985]  rules  of  plsadins  (H.  4  W.  4),  the  local  aot  was  not 
admissible  in  evidence  without  being  speciaUy  {deued. 

C^tanoeU  Serjt  now  shewed  cause.  Ute  question  is,  iriietim*  it  was  neoessary  lor 
tiia  defendaiit  to  plead  the  local  aet ;  anditiasulonittedtiiatitwaBnot  Byaeot.46k 
the  aet  is  to  be  "deemed  a  public  act,  and  to  be  judicially  taken  notioe  of  as  such  by 
all  judges,  justices,  and  other  persona,  without  specify  pleading  the  same."  The 
undereberiff  was  bound  to  take  notioe  of  the  aot ;  and,  on  its  being  proved  that  the 
defendant  resided  within  the  jurisdictaon  of  tiie  act,  to  nonsuit  me  ^aintiff.  The 
nonsuit  is  a  statutable  nonsuit,  to  which  it  ia  unnecessary  to  have  the  oousent  of  the 
plaintiff  In  Tidd's  Practice,  9th  edit,  pp.  960,  961,  the  course  of  proceeding  is  thus 
laid  down :  "  The  mode  of  taking  advantage  of  these  statutes  is,  by  plea,  suggestion, 
or  motiixi.  When  there  is  a  pnmibittny  cbuse  in  the  aot  d  parliament^  as  m  West- 
minster, 23  O.  2,  c.  27,  8.  21,  see  Bamof  v.  TvU  (2  H.  Kaa  851),  deobring  'that  no 
actioa  for  any  debt  under  40s.,  and  reoovenUe  in  the  court  of  requests,  shall  be 
Ixtw^t  against  any  person  witidn  the  jurisdieticm  thn«of,  in  any  oraer  ooort  what- 
aoever,'  the  proper  mode  of  taking  advanbue  <rf  tiie  act  is  ^  pleading  it,  at  giving  it 
in  evidence  under  the  general  issue :  and,  if  t^t  mode  be  not  adopted,  tlie  court  will 
not,  aitet  verdict^  enter  a  suggestion  on  the  record  that  the  defenduit  lived  witAiia 
tiie  jurisdiction,  or  stay  the  proceedings ;  Tm/br  v.  Blair  (3  T.  R.  462).  The  acts  for 
The  Tower  Hamlets  (23  Q.  2,  c  30,  s.  21),  and  other  places.  Isle  of  Ely  (18  G.  3, 
o.  36),  Parker  v.  Eldiatg  (1  East,  352),  have  ^e  same  prombitcny  clause ;  and,  though 
they  give  no  form  of  plea,  yet  they  may  be  pleaded,  or  the  facta  which  bring  a  case 
within  them,  ma^  be  given  in  evi-j|986T4ience  under  ULe  general  issue,  to  nonsuit  the 
plaintiff,  or  obtain  a  verdict  agamst  nim ;  Parlcer  v.  E^ing  (1  East,  362).  In  the 
London  act  (3  Jac.  1,  c.  16),  as  well  as  in  the  acts  for  Southwark  (22  Gt.  2,  o.  47),  and 
Middlesex  (23  Gt.  2,  c.  33),  there  is  no  such  prohibitcoy  clause ;  and  therefore  the 
proper  mode  of  proceeding  upon  these  acts  is,  for  the  defendant  to  a^^y  to  the  court 
by  affidavit  for  leaTe  to  enter  a  suggestion  on  the  roll  of  the  foots  neoessaiy  to  ortilie 

respective  courts-baron  of  the  hundred  of  High  Veak  and  manor  of  Castleton,  in  the 
county  of  Derl^,"  which  enacts,  sect  45,  "t&»t  in  case  any  personal  action,  for  the 
recoveiy  of  any  debt  or  damages,  shall  be  commenced  and  prosecuted  against  any 
person  or  nersons  after  the  said  24th  of  June  1760,  in  any  of  His  Majest^^  oonrts  of 
record  at  Westminster,  or  elsewhere,  out  of  the  said  ooorts-buon  respectively,  and  it 
shall  appear  to  the  judge  or  judges  of  l^e  court  where  such  action  shall  be  tried,  that 
the  debt  or  damages  to  be  recovered  by  the  plaintiff  or  plaintaffa  in  such  action,  doth 
not  amount  to  the  sum  of  408.,  and  the  defendant  or  defendants  in  euch  action  shall 
duly  prove,  by  sufficient  testimony,  to  be  allowed  by  any  of  the  jud^  or  judges  of 
the  court  where  such  action  shall  be  tried,  that,  at  the  time  of  commencing  such  action, 
such  defendant  or  defendants  was  or  were  resiant  within  the  juriBdiction  of  either  of 
the  said  courts-baron,  and  was  or  were  liable  to  be  summoned  or  warned  in  either  of 
the  said  courts-baron,  for  such  debt  or  damages,  then  and  in  such  case,  unless  the  jud^e 
or  judjges  who  shall  tay  such  cause,  shidl,  in  open  courts  certafy  in  writing  under  his 
or  titeur  hands  respectively,  tiiat  there  was  a  probable  or  reasonable  cause  of  action  for 
40s.  or  more,  or  tiiat  the  freehokl  or  tdtle  to  lands  or  tenements  prinfflpally  came  in 
question  at  such  trial,  such  plaintiff  or  plaintiGb  shall  not  recover,  but  be  nonsuited  in 
such  action,  and  the  defendant  or  defendants  shall  be  entitled  to,  and  be  allowed  and 
recover,  treble  costs  of  suit :  Provided  always,  that  it  shall  and  may  be  lawful  to  and 
for  the  plaintiff  or  plaintiffs  in  such  action  afterwards  to  proceed  against  such  defen- 
dant or  defendants  for  the  recovery  of  such  his  debt  or  damages  in  such  of  the  said 
courts-buron  within  the  jurisdiction  whereof  the  deEenduit  or  defendants  is  or  are 
resiant" 

By  a  subsequent  act,  45  G.  3,  c.  Ixi.,  the  jurisdiction  of  these  courts-baron,  was 
extended  to  debts  or  damages  not  exceeding  5L 
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faim  to  tlie  benefit  of  the  acta."  Simdatt  t.  Bmmeti  (2Ad,ftK204,4ir.  &  M.89) 
shews  that  it  is  unneeesBary  to  plead  tiw  local  aoL 

Shee  Serjt,  in  support  of  nis  rule.  It  is  said  that  is  a  statataUe  noosoi^ 
which  the  jud^  may  dureot  wit^ut  the  oonsent  of  the  ^lainti£  The  substance  of  tiM 
forty-fifth  section  of  the  local  act  is,  not  that  the  plaintiff  shall  be  nonsuited,  but  that 
he  shall  not  reoover.  The  addition  of  the  words  "  but  be  nonsuited  in  such  axUiaa  "  is 
in  ease  of  the  plaintiff^  as  is  evident  from  the  concludi^  proviso,  reserving  his  lig^ 
afterwards  to  sue  in  the  court-baron.  [Tindal  C.  J.  That  is  only  the  natural  oonae* 
quence  of  a  nonsuit.  Maole  J.  Who  is  to  judge  of  the  aaffioiencr^  of  the  ^oof  «! 
the  defendant's  resianoe  wil^  tite  juriadiction,  the  judge  or  the  jury  f\  Then  is 
nothing  to  prevent  the  judge  from  leavingit  to  the  juty.  [Tindal  C.  J.  As  I  nad 
the  dwise,  the  judge  ia  to  detwmina  it  The  words  are,  *'  in  case  it  shall  amear  to 
the  judge  or  judges  of  the  court  whwe  soch  action  shall  be  tried,  that  tiie  debt  or 
damagea  to  be  reoovered  by  tiie  {daintiff  at  plaintiffii  in  sncfa  aoti<m  dcth  not  moant 
to  tlie  sum  of  40s."  &c.]  The  oUuise,  however,  goes  on  to  say,  "and  the  defendant 
or  defendants  in  such  action  shall  duly  prove,  by  aufl£cient  testimony  to  be  allowed, 
by  any  of  the  judge  or  jud^  of  the  court  [967]  where  such  action  shall  be  tried, 
that  at  the  time  of  commencing  such  action  such  defendant  or  defendants  waa  or  wen 
resiant  within  the  jurisdiction,  &c.  [Maule  J.  You  contend  that  the  words  "  to  be 
allowed,"  &c.  mean,  to  be  held  admissible.  If  submitted  to  the  jury  you  get  into  this 
difSoul^ — that  somet^iin^  must  be  left  to  tiiem ;  but  t^t  it  is  not  consistent  witfc 
the  plaintiff's  being  nonsmted.]  The  other  side  are  compelled  to  argue  that  1^  u 
Bomet^iing  different  from  an  ordinary  nonsuit.  [Maule  J.  The  statute  means  that 
the  plaintiff  shall  be  considered  as  not  appearing.]  It  is  submitted  that  the  atatute 
must  be  jdeaded.  [Maule  J.  It  could  not  be  ^iaaded  hefcm  tha  new  rnka,  whidi  do 
not  neoossanly  give  rise  to  new  pleas.]  In  some  of  the  cases  oited  the  looal  aota  Mmtim 
a  {unhilnttny  euuise,  and  ^ere  the  act  must  be  {deaded ;  in  otiieis,  sa^fgaBtHms  an 
allowed  to  be  entered  after  the  trial  The  preaoit  case  seems  to  fall  within  tbe  f otmar 
'dass.  The  words  "  shall  not  recover  "  bring  the  case  very  near  to  that  of  Reynolds  v. 
Tdmon  (2  Q.  K  644) ;  in  which  it  was  held,  that,  where  an  act  establishes  a  court  of 
conscience,  and  provides  t^t  "  no  action  or  suit  for  any  debt  amounting  to  40b.,  and 
recoverable  by  virtue  of  this  act,  shall  be  brou^t  against  any  person  in  any  other 
court  whatsoever,"  but  the  act  contains  no  express  enactment  that  a  defendant  sued 
elsewhere  for  such  a  debt,  may  avail  himself  of  the  objectiim  by  plea,  the  im^wr  mode 
ol  doin^  so  is,  nevertheless,  by  plea ;  and  that,  if  t^e  defendant  omit  to  plead  the 
statute  in  an  action  for  a  larger  sum,  uid  judgment  passes  against  him  fw  a  sum  under 
40s.,  tJie  court  will  not  allow  a  suggestion  to  oe  entered  on  the  record.  JTTindal  C.  J. 
That  act  contained  no  exceptions.] 

Tindal  G.  J.  It  appears  to  me  that  tJie  nonsuit  directed  in  this  case  by  the 
under-sheriff,  was  perfectly  [988]  consistent  with  the  author!^  given  him  by  tJie 
statute.    The  forty-fifth  section  is  express  in  its  terms.  lordship  read  the 

clause.]  When,  therefore,  it  was  proved  that  this  defendant  resided  withm  the  local 
jurisdiction,  and  was  liable  to  be  warned  or  summoned  to  the  local  court,  the  under- 
sheriff  had  no  other  course  to  pursue  but  to  nonsuit  the  plaintiff. 

It  is  said  by  the  plaintiff's  counsel  that  the  act  ought  to  have  been  pleaded.  But 
it  would  not  be  possible  to  frame  a  plea  embodying  all  the  exceptions  contained  in 
the  act.  It  is  provided  that  the  plaintiff  shall  be  nonsuited,  unless  the  judge  shall 
certify  that  there  was  a  probable  or  reasonable  cause  of  action  for  40s.  or  more.  How 
could  a  plea  ne^tive  contingencies  which  no  one  could  foretell  1 

Another  o^ection  to  the  construction  sought  to  be  put  upon  this  act  on  the  part 
of  the  plaintiff  is,  that  the  matter  is  expressly  referred,  not  to  f^e  jury,  but  to  the 
judge. 

Erskine  J.  For  the  reasons  stated  by  my  lord,  I  concur  with  him  in  tlunkuig 
that  the  local  act  in  question  need  not  be  pleaded,  but  that  the  judge  is  to  decide 
upon  the  proof  of  the  defendant's  residence  within  the  jurisdiction,  and  that^  if  he  is 
satisfied  with  the  proof  of  such  residence,  he  is  bound  to  nonsuit  the  plaintiff. 

Maulb  J.  I  am  of  the  same  opinion.  Before  the  new  rules  there  can  be  no  donht 
that  this  matter  could  not  have  been  pleaded :  and  it  seems  to  me  that  tiioae  rules 
make  no  difference. 

Grssswxll  J.  oonourTed. 

Rule  diaehairged. 
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[989]   WllxiAM  COOPKR,  eurviviDg  Executor  of  Kichud  Staringer,  Deceased,  v. 
Hannah  Taylob,  Executrix  of  Jonathan  Tajkw,  Deceased.   Jan.  29, 1844. 

[S.  G.  7  Soott,  N.  B.  950 ;  13  L.  J.  C.  P.  92.  Referred  to,  JewOvry  v.  JKmamy,  1872, 

L.  R.  8C.  P.  61.] 

In  assumpsit  by  A:  against  K,  C,  and  D.,  as  executrix  and  executors  of  for  a  debt 
due  fr^  E.,  C.  and  D.  severally  pleaded  plene  administravit.  B.  pleaded  piene 
admimstravit,  except  as  to  383L  68.  7d.,  and  also  except  as  to  certain  goods  of  the 
value  of  4811.  13s.  6d.  A.  signed  judgment  for  12801.  Ids.,  to  be  levied — as  to 
8661.  Os.  Id.,  of  the  assets  confessed, — and  as  to  the  residue,  of  assets  in  future. 
Under  a  fi.  fa.  the  goods  produced  400L  Ss.  5d.  B.  ^ve  a  oheone  on  the  bankers, 
with  whom  the  38^.  6s.  7d.  had  been  deposited ;  which  was  dishonoured,  not  being 
signed  by  C.  and  B. — Held,  that  B.  was  bound  by  her  admission  that  the  money 
was  in  her  hands,  and  CMisequently  was  guilty  of  a  devastavit  to  the  amount  of  the 
38SL  6a.  7d. — Semble,  that  B.  was  liaUe  for  no  more  than  40(M.  9s.  5d.  in  respect 
of  tlie  goods. 

Debt»  for  8651  Os.  Id.  in  the  debet  and  detinet. 

The  dedaiatum  stated  that  the  plaintiff  and  William  Waterhouse  and  Elias  Holt, 
IwUi  sinoe  deceased,  executors  of  the  last  will  and  testament  of  Richard  Stringer, 
deceased,  in  Trinity  term,  1830,  before  Sir  K.  C.  Tindal,  knight,  and  his  brstib^i, 
justices  of  His  then  Majesty's  court  of  Common  Pleas,  to  wit,  <&&,  by  the  considera- 
tion and  judgment  of  the  said  court,  recovered  against  the  defendant  and  Thomas 
\Villiam  Tottie,  and  John  Hope  Shaw,  as  executors  of  Jonathan  Taylor,  deceased,  the 
sum  of  12491.,  which  in  and  by  the  said  court  was  adjudged  to  the  pleiintiff,  the  said 
'W.  Waterhouse,  and  the  said  £.  Holt,  as  executors,  &c,  for  their  damages  which  they 
had  sustained  by  reason  of  the  non-performance,  as  weU  by  the  said  Jonathan  as  by 
defendant  and  tiie  said  T.  W.  Tottie  and  J.  H.  Shaw,  as  executors  and  executrix,  of 
certain  promises,  over  and  above  their  costs  and  charges  by  them  about  their  suit  in 
that  behalf  expended,  and  for  those  costs  and  charges  6d.,  and  also  311.  12s.  6d.  for 
their  coats  and  charges  by  the  justices  then  there  adjudged  of  iooiease  to  the  said 
Vf.  Waterhouse,  £.  Holt,  aod  the  plaintiff,  [990]  and  with  their  assent,  whieh  said 
damages,  costs,  and  charges  in  the  whole  amounted  to  12801  13s.,  to  be  levied — as  to 
the  sum  of  865L  Os.  Id.,  part  thereof,  of  the  said  goods  and  diattels  which  were  of 
the  said  Jonathan  Taylor,  deceased,  acknowledged  by  the  said  defendant  to  be  in  her 
hands  to  be  administered,  or  of  the  goods  and  chattels  which  were  of  the  said 
Jonathan  Taylor,  deceased,  at  the  time  of  his  death,  and  which,  since  the  pleading  of 
the  said  several  pleas  of  ^e  defendant  and  the  said  Thomas  William  and  John  Ho^ 
had  come,  and  should  thereafter  come,  to  the  hands  of  the  said  defendant  and  t^e  said 
Thomas  William  and  John  Hope  to  be  administered, — and,  as  to  the  residue  of  the 
said  sum  of  1280L  ISs.,  to  be  levied  of  the  ^oods  and  chattels  which  were  of  the  said 
Jonathan  Taylor,  deceased,  at  the  time  of  his  death,  and  which  since  the  pleading  of 
the  said  several  pleas  had  come,  or  should  thereafter  oome,  to  t^e  hands  of  the  dwen- 
dant^  and  the  said  Thomas  William  and  John  Hope,  as  exetnitrix  and  executors  as 
aforesaid,  to  be  administered ;  as  by  the  record  ana  proceedings  there(^  remaining  in 
the  said  court,  more  fully  appeared ;  and  tiiat  the  said  judgment  still  remained  in  lull 
force  and  effect,  not  in  the  feast  reversed,  annulled,  set  asme,  or  satisfied :  Averment, 
that,  at  the  time  of  the  recovery  of  thasaid  judgment,  to  writ,  on  the  1st  of  June,  1830, 
divers  goods  and  chattels  which  were  of  the  said  Jonathan  at  the  time  of  his  death, 
of  great  value,  to  wit,  of  the  value  of  8651.  OL  Id.,  had  come  to  the  hands  of  the 
de^dant  as  executrix  as  aforesaid  to  be  administered ;  which  goods  and  chattels  the 
said  defendant,  executrix  as  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  last 
{foresaid,  eloigned,  wasted,  and  converted,  and  disposed  of,  to  her  own  use ; 
whereby,  && 

Pleas :  First,  that  the  defendant  did  not  eloign,  waste,  convert,  or  dispose  of,  to 
her  OMm  use,  the  said  goods  and  chattels  which  were  of  the  said  Jonathan  at  the  [991] 
time  of  his  death,  and  which  came  to  the  hands  of  the  defendant  to  be  administered, 
in  manner  and  form  as  the  plaintiff  had,  in  his  said  deolaratioD,  above  alU^ged. 

Secondly,  as  to  the  sum  of  4001.  98.  5d.,  pucel  of  the  sum  above  demanded,  tliat, 
after  the  recovery  of  t^e  said  judgment  in  t£e  de(darataon  mentioned,  and  before  the 

C.  P.  xn.— 38» 
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oonunencement  of  the  suit,  to  wit^  on  the  18th  of  Norember,  1830,  a  certain  -writ  ol 
execution  was  sued  oat  of  the  said  court  on  the  said  judgment,  and  that  uoder  and 
by  virtue  of  the  said  writ  of  execution,  the  sum  of  400L  Ss.  5d.  was  levied  and  raised 
and  paid  over  by  the  sheriff,  in  part  satisfaction  and  dischai^  of  the  said  judgment 

The  plaintiff  joined  issue  on  the  first  plea,  and  entered  a  nolle  prosequi  as  to  the 
400L  98.  5d.  to  which  the  second  plea  was  pleaded. 

On  the  trial  ol  the  cause  before  Williams  J.,  at  tiie  last  assises  at  A]»i|gd(m,  it 
impeared  that^  in  June,  1830,  tJie  plaintiff.  Holt,  and  Watorhouse,  as  execators  ol 
Stringer,  commenced  on  actioa  in  this  court  against  the  defendant,  Tottie,  and  Shaw, 
as  executrix  and  executors  of  Jonathan  Taylor,  to  recover  1200L,  money  lent  to 
Taylor  by  the  plaintiff  and  his  co-executors,  and  interest^ — to  which  action  Tottie  and 
Shaw  pleaded  plene  administravit.  The  present  defendant  pleaded  separately,  "  that 
she  had  fully  adminiatered  all  and  singular  the  goods  and  chattels  which  were  of  the  said 
Jonathcm  Taylor  at  the  time  of  his  death,  and  which  ever  came  to  the  hands  of  her 
the  said  Hannah  Taylor,  as  such  executrix  as  aforesaid,  to  be  administered,  except  the 
sum  of  3831.  6s.  7d.,  and  also  except  certain  goods  and  chattels,  of  the  vafae  of 
4811.  13s.  6d.,  at  Leeds  in  the  county  of  York ;  and  that  she  the  said  Hannah  Taylor 
had  not^  at  the  commencement  of  the  said  suit^  or  at  any  time  since  had  had,  any 
goods  and  chattels  which  were  of  the  said  Jonathan  Taylor,  deceased,  at  the  time  cf 
his  death,  in  her  hands  [992]  to  be  administered,  e3a»pt  the  said  sum  of  383L  6a.  7d, 
<uid  ihe  said  goods  and  chattels  of  the  value  aforesaid.  The  then  plaintiA  therenpoo 
ntered  a  nolle  prosequi  on  the  plea  of  Tottie  and  Shaw,  with  juc^^ent  of  aaa^  in 
futuro  against  tne  three  executors,  and  judgment  against  the  present  defendant  for 
the  assets  confessed,  with  an  award  of  a  writ  of  inquiry  to  assess  the  damages.  On 
the  2nd  of  November,  1830,  the  writ  of  inquiry  was  executed,  and  on  the  11th  final 
judgment  was  signed  for  debt,  interest,  and  costs,  I280I.  138.,  "to  be  levied,  as  to  the 
sum  of  86dL  Os.  Id.,  part  thereof,  of  the  said  goods  and  chattels  which  were  of  the 
said  Jonat^n  Taylor,  deceased,  acknowledged  by  the  said  Hannah  Taylor  to  be  in 
her  hands,  or  of  the  goods  and  chattels  i^ch  were  of  the  said  Jonathan  Taylw, 
deceased,  at  the  time  of  his  death,  and  which,  since  the  pleading  of  the  several  pleas 
foresaid,  had  come,  or  should  thereafter  come,  to  the  hands  of  the  said  Hannah 
Taylor,  T.  W.  Tottie,  and  J.  H.  Shaw,  to  be  administered ;  and,  as  to  the  r^dae  of 
the  said  sum  d  12801  13b.,  to  be  levied  of  the  ^oods  and  chattels  which  were  tibe 
Bud  Jonathan  Taylor,  deceased,  at  the  time  oi  his  death,  and  which  since  the  pleading 
of  the  several  pleas  had  come^  or  should  thereafter  come,  to  the  hands  of  the  said 
Hannah  Taylor,  T.  W.  Tottie,  and  J.  H.  Shaw,  as  executrix  and  exeentors  as 
aforesaid." 

A  writ  of  fi.  fa.  issued  into  the  county  of  York,  indorsed  to  levy  865L  Os.  Id. ; 
under  which,  certain  goods  and  chattels  of  Jonathan  Taylor,  deceased  (being  the  goods 
referred  to  in  the  defendant's  plea  in  the  former  action,  and  therein  stated  as  being 
of  the  value  of  4S1I.  13s.  6d.),  were  seized  and  sold  by  the  sheriff  for  420L  llie 
sheriff,  after  deducting  191.  10s.  7d.  for  poundage  and  officera*  fees,  paid  over  the 
Ixdance,  400L  9s.  6d.  to  the  use  of  the  plaintiffs  in  the  action. 

The  383L  6b.  7d.  had  been  deposited  with  Messrs.  [993]  Brown  &  Ca,  banters  at 
Leeds,  in  the  names  d  the  present  defendant^  Tottie  and  Sluw,  as  executrix  and 
executors  of  Jonathan  Taylor.  The  defendant,  on  the  ISth  of  November,  gave  the 
plainlaff  a  cheqae  upon  Brown  &  Ga  for  3801 ;  but  it  was  dishonoured.  Brown  &  Ca 
having  notice  from  tile  two  other  executors  not  to  pay  it  In  Trinity  term,  1830;  a 
suit  in  Chancery  was  instituted  by  one  G^unt,  a  simple-contract  creditor  of  Jonatlian 
Taylor,  on  behalf  of  himself  and  the  other  unsatiBfiea  creditors,  to  obtain  payment  of 
their  debts  (see  GauTit  v.  Taylor,  ante,  vol.  iii.  p.  886) ;  and  by  an  order  made  in  that 
cause  on  the  8th  of  February,  1831,  the  3831.  68.  7d.  were  directed  to  be  paid  into 
the  bank,  in  the  name  of  the  accountant-general,  to  the  credit  of  the  cause.  Hut 
money  still  remains  there,  to  abide  the  event  of  t^is  action. 

A  verdict  was  taken  for  the  plaintiff  for  4641.  16s.  7d.,  being  the  difference 
between  the  assets  confessed  in  the  former  action  and  the  amount  reidised  under  the 
fi.  ftL,  leave  being  reserved  to  move  to  enter  a  verdict  for  the  defendant,  or  to 
reduce  the  damages  by  the  amount  of  the  expenses  incurred  on  the  sale  of  tiie  good^ 
in  case  ih.e  court  should  be  of  oi^nicm  that  she  was  personally  liable  (b). 

(b)  This  bnuch  of -the  rule  doea  not  appear  to  have  been  resisted. 
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Taliourd  Sent.,  in  Michaelmas  term  last,  aecordinely,  obtained  a  rule  nisi.  He 
Bubmitted  that  there  was  no  ground  for  charging  the  defendant  with  a  devastavit,  in 
obeying  the  order  of  the  court  of  Chancery ;  and  that  she  was  not  liiUlile  for  the 
^erifl*s  expenses  (b), 

Bompaa  Serjt.  (with  whom  were  Whateley  and  W.  J.  Alexander),  now  shewed 
cause.  The  plamtifT  ia  clearly  entitled  to  a  v^iot  for  3831.  68.  7d.  It  is  submitted 
[994]  t^t  ta»  defendant  was  guilty  of  a  devastavit,  in  not  paying  over  to  the  plaintiff 
Che  money  which,  by  her  plea  on  the  fcnmer  action,  she  admitted  was  in  her  hands. 
There  is  an  express  admission  on  tiie  recotd  that  she  has  the  money  in  ber  hands, 
which  admission  is  conolnsiTe  against  her ;  fFhea^v.  Lane{l  Wms.  Saund.  219  b.  n.). 
In  Ervinff  v.  Peters  (3  T.  R  685),  it  was  held,  that,  if  an  executor,  to  an  action  on  a 
bond,  plead  payment,  and  omits  to  plead  plene  administravit,  and  a  verdict  is  given 
against  him  on  such  plea,  it  operates  as  an  admission  of  assets,  in  an  action  founded 
on  that  judgment,  6U£^;estin^  a  devastavit f  [Cresswell  J.  The  plea  here  was  clearly 
an  admission  of  assets ;  but  is  it  conclusive  evidence  of  a  devastavit)  Suppose  the 
bankers  had  failedl]  The  executrix  has  taken  upon  herself  the  hazutl  of  that  The 
defence  sought  to  be  set  up  is,  that,  at  the  time  the  defendant  admitted  that  the  money 
was  in  her  hands,  it  was  a  debt  due  from  t^e  bankers  to  herself  and  her  co-executors,  over 
which  she  alone  had  no  contix>l.  That  defence,  however,  oould  not  have  been  pleaded ; 
neither  could  she  be  allowed  to  give  it  in  evidence.  In  Williams  on  Exeontors, 
3d  edit  p.  1563,  it  is  said :  "  The  executor  cannot  plead  plene  administoivit  to  ^e 
scire  Sen  inquiry ;  because  t^e  judgment  a^nst  him  ia  conclusive  t^t  he  had  assets 
to  satisfy  it  (see  2  Wms.  Exec.  1533).  Neither  can  he,  upon  the  takiog  of  the 
inquisition,  give  in  evidence  the  want  of  assets  (1  Wms.  Saund.  219,  c).  And  it 
should,  therefore,  seem  that  the  jury  are  bound,  upon  the  judgment  being  put  in 
evidence,  together  with  the  fi.  fa.  and  the  return,  to  find  a  devastavit,  as  suggested 
in  the  writ,  unless  the  executor  can  shew  that  there  were  goods  of  the  testator  which 
might  have  been  taken  in  execution,  and  that  he  shewed  them  to  the  sheriff;  Leonard 
V.  Simpson  (2  New  Cases,  176,  2  Scott,  335).  Accordingly,  in  [096]  a  case  where 
the  undersheriff,  on  taking  the  inquest,  directed  the  jury  ^at  the  plaintiff  was  bound 
to  give  evidence  of  the  executor's  having  property  of  the  testator  in  his  hands,  and 
snbaequently  returned  nulla  bona  testatoris,  the  court  quashed  the  return,  and 
awarded  a  new  scire  fieri  inqnixy ;  Palmer  v.  WaUer"  (1  M,  &  W.  689,  6  Dowl.  P.  C. 
316).  In  delivering  t^e  judnnent  of  the  court  in  Zwnan^  v.  Simnrnnj  Tindal  C.  J. 
Bays :  "  The  short  point  m  this  case  is,  whether  such  evidence  <n  a  devastavit  was 
given  at  the  trial  on  the  part  of  the  plaintiff  as,  being  unanswered  by  the  defendant, 
entitles  theplaintiff  to  a  verdict :  and  we  think  the  evidence  was  sufficient  for  that 
purpose.  The  judgment  by  default  in  the  former  action  is  conclusive  upon  the  defen- 
dant that  he  has  assets  to  satisfy  the  judgment  This  is  so  thoroughly  settled  in  the 
case  of  Bode  v.  Leighion.  (1  Salk.  310,  1  Ld.  Baym.  690,  1  Comyns^  Rep.  87),  and  in 
other  oases  which  had  preceded  it,  that  it  was  admitted  to  be  the  law  by  the  defen- 
dant's counsel  in  argumg  the  case  of  Ervmg  v.  Peiers  (3  T.  R.  686).  The  fact^ 
therefore,  is  conclusively  established  against  the  defendant^  that  he  has  assets  of  die 
testator  in  his  hands;  and  the  only  question  which  remains  is,  what  evidence  is 
neoessai^  to  shew  that  he  has  wasted  tiioae  assets  1  In  reason  uid  good  sense,  veiy 
litde  evidenoe  ought  to  be  necessary  for  that  purpose.  It  is  his  duty,  when  called 
inxm  by  notice,  or  by  a  writ  <A  execution,  either  to  satisfy  the  debt  out  of  the  moneys 
of  the  testator,  or  to  shew  the  assets  to  the  sheriff  tiiat  he  may  make  the  debt  out 
of  them :  and,  accordingly,  very  slender  evidence  has  at  all  times  been  held  to  be 
sufficient  to  prove  the  devastavit  The  issuing  of  a  writ  of  fi.  fa.  directed  to  the 
county  where  the  action  was  laid,  and  a  return  of  nulla  bona  thereto,  has,  for  a  long 
time  past^  been  deemed  evidenoe  enough.  And  yet,  if  [996]  the  reason  of  the  thing 
be  considered,  the  suing  out  and  return  of  such  writ  into  the  county  where  the  action 
is  laid  affords  no  necessary  presumption  that  the  defendant  has  ever  heard  it :  for 
it  is  a  mere  fiction  of  law  to  suppose  the  defendant  resident  in  the  county  where  t^e 
venue  is  laid  in  a  personal  action :  and,  even  if  he  be,  the  sheriff  would  as  a  matter 
of  course,  return  nulla  bona  to  the  writ  unless  authentic  information  was  given  to 
him  where  the  testator's  goods  were  to  be  found,  and  they  were  exposed  to  his  officers." 
Also,  in  Skelion  v.  Smdmg  (1  Wils.  2B8),  it  was  held,  that,  if  an  executor  or  adminis- 

(b)  This  Inanch  of  the  rule  does  not  appear  to  have  been  resisted. 

Digitized  by  Google 


1196 


OOOFEB  V.  TAYLOR 


trator  coiiiefsiHni  judKuieat,  or  snffers  it  to  go  agaiiist  him  by  de&olt,  he  fJiereby 
admitB  assets  in  his  hands,  and  is  estopped  to  saj  the  contraiy  in  an  actaon  on  soeh 
judgment  su^esting  a  devastavit.  [Cresswell  J.  Your  argument  is,  that  the  defot- 
dant^  having  admitted  she  had  assets  in  her  hands,  must  shew  some  applicatitm  of 
them,  which  would  relieve  her  from  a  devastavit ;  that  she  cannot  say  now,  that  the 
mcmey  was  in  the  hands  of  the  bankers. Blachnor  v.  Mereer  (2  Wms.  Saund.  402,  a.) 
is  likewise  in  point.  There,  in  an  inquisition  returned  by  the  sheriff  on  a  scire  fieri 
inquiry,  it  was  found  tiiat  the  exeoutors  had  sold,  eloiimed,  oonverted,  aod  diqwued 
of,  to  their  own  use,  divers  goods  of  the  testator.  The  defendants  oame  in  and 
traversed  that  they  sold,  eloigned,  &o.,  and  the  |daintiff  maintained  the  inqnisituni, 
that  they  had  sold,  eloigned,  &o.,  as  it  was  found  by  tiie  inquisitaon,  and  tendered  an  issue 
on  it,  to  which  the  defendants  demurred ;  aod  it  was  objected  that  here  neither  the 
inquisition  nor  the  plaintiff's  replication  were  sufficient  to  change  the  defendants  de 
bonis  propriis ;  for,  no  devastavit  was  found  by  the  ini^uisition  or  alleged  by  tiit 
plaintdn,  and  the  defendants  might  have  well  sold,  eloigned,  and  disposed  tiie 
testator's  goods,  because  they  had  paid  [997]  the  twitator's  debt  to  the  value  €i  the 
goods  with  their  own  money ;  and  therefore,  although  it  was  a  sale,  eldignmttit^  or 
conversion,  yet  it  was  no  devastavit ;  wherefore  ^ken  oojj^t  to  have  been  a  devastavit 
found  or  allc^^  otherwise  the  d^endauts  were  not  chwgeable  of  their  own  goods : 
Sed  mm  allocatur ;  for,  by  Hale  C.  J.,  "  periiaps  Hke  defendants  had  not  actually  wasted 
the  goods  of  the  testator,  but  had  them  in  their  hands  in  spede,  and  kagt  them  so 
secretly  that  the  sheriff  could  not  find  ihem  to  levr  the  plaintiffs  dd>t  upon  them; 
therefore  it  is  reasonable  that  the  defendants  should  be  charged  de  bonis  pnmriis, 
although  there  is  no  devastavit  in  the  case :  and  for  this  reason  it  was  adjudged  for 
the  plaintiff." 

Ghaunell  Serjt.  (with  whom  were  Bros  and  Selfe),  in  support  of  the  rule.  This 
case  differs,  in  some  material  respects,  from  those  cited,  inasmuch  as  there  the  executore 
were  sole  defendants,  whereas  here  the  defendant  is  only  one  of  three  executon. 
Having  pleaded  separately,  as  she  mighty  the  question  is,  whether  her  plea,  or  that  of 
the  two  other  executors,  is  to  be  acted  upon.  The  judgment  on  whidi  the  actaon  is 
foimded  is  a  judgment  not  against  the  defendant  as  a  sole  executrix,  but  against  her 
jointly  with  two  oUiers.  It  is  trae  diat  the  present  defendant  admitted  assets  in  her 
hands  at  the  time  her  plea,  but  only  assets  over  which  she  and  her  eo«zacaton 
had  a  jnnt  control ;  and,  after  the  judgment,  an  order  was  made  to  par  the  money 
at  tiie  bankers'  into  the  court  of  Ghancray.-  It  cannot  be  denied  that,  on  the  authority 
of  the  cases  cited,  the  defendant  is  estopped  from  saying  that  she  had  not  assets  at 
the  time ;  and  there  does  not  appear  to  be  any  distinction  between  assets  admitted 
and  assets  fotmd.  None  of  the  cases  cited,  however,  carry  the  rule  further ;  and  it  is 
submitted  that,  notwithstanding  such  admission  of  assets,  there  must,  to  [998]  charge 
the  executor  personally,  be  some  evidence  oi  a  devastavit;  and  that  it  ia  not,  as 
contended  on  the  other  side,  a  necessuy  conclusion  of  law,  from  the  adniiasi<Mi  ci 
assets,  that  the  executor  has  wasted  them.  The  mere  production  of  the  judgment  is 
not  enough.  [Tindal  G.  J.  Is  it  not  some  proof,  that  she  gives  a  cheque  on  the 
bankers,  and  the  cheque  is  not  honoured  1  It  is  the  same  as  if  she  said  she  had  goods 
at  a  druter's  and  none  had  been  found  there.]  In  Laotiard  v.  Shnpson  (2  New  Gbsbs, 
176,  2  Soottk  336),  it  was  held,  that^  in  debt  upon  a  judgment  by  default  against  the 
defendant  as  ezeoutor,  the  prodaotaon  of  the  judgment  aod  testatum  fl.  £a.,  npon 
which  the  warrant  had  been  returned  nulla  bcma  testatoris,  and  a  levy  of  costs  de 
bonis  propriis,  unanswered,  were  sufficient  evidence  <^  a  devastavit  In  the  |H«8ent 
case,  however,  there  has  been  no  return  of  nulla  bona  testatoris.  Here,  the  executrix 
had  but  two  courses  to  adopt,  either  to  admit  assets,  or  to  plead  plene  administravit^ 
She  could  not  witJi  truth  say  that  she  had  no  assets  of  the  testator ;  for,  the  maaay 
was,  to  a  certain  extent^  and  in  a  certain  sense,  in  her  hands.  [Tindal  C.  J.  "  Id 
her  hands  "  means  "  at  her  disposal ; "  and  the  money  turns  out  not  to  have  been  at 
her  disposal.]  How  otherwise  could  she  have  pleaded  f  [Maule  J.  Upon  her  plea 
she  must  be  considered  as  having  the  money  in  her  possession.]  It  would  have  been 
a  false  plea  if  she  had  denied  having  assets,  which  would  have  been  sufficiency  disproved 
hy  shewing  that  the  three  executors  by  their  aeents,  the  bankw^  had  tiw  motMty  in 
their  possession.  [Maule  J.  Suppose  she  had  pleaded  the  truth, — that  the  3831 
6s.  7d.  had  come  into  tiie  hands  of  the  three  executors,  and  had  been  placed  with  the 
bankers,  and  that  she  had  no  other  ri^t  than  with  the  two  others  to  call  on  the 
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bankers  for  it :  that  would  [999]  have  been  a  roundabout  way  of  pleading  that  she 
had  no  assets.]  The  question  is,  whether  effect  may  not  be  given  to  the  plea  by 
treating  it  to  amount  to  no  more  than  a  qualified  admission  of  assets,  which  rebuts 
any  inference  of  her  having  been  guilty  of  a  devastavit. 

TiNDAL  C.  J.  I  think  the  verdict  in  this  case  is  right  The  acticoi  ia  debt  in  the 
debet,  sus^csting  a  devastavit,  agiunst  the  defendant  as  one  of  the  personal  represen- 
tatives ofjonathan  Taylor,  deceased ;  the  other  two  not  being  joined.  She  pleads 
that  she  did  not  eloign,  waste,  convert,  or  dispose  of,  to  her  own  use,  the  said  goods 
and  chattels  which  were  of  the  said  Jonathan  at  the  time  of  his  death,  and  which 
came  to  the  hands  of  the  defendant  to  be  administered,  in  manner  and  form  as  the 
plaintiff  had  in  his  declaration  adleged.  At  the  trial  it  was  ahewn  that,  in  a  former 
action  against  the  three,  two  of  t^em  pleaded  plene  administravit,  but  that  the  present 
defendant  severed,  and  pleaded  that  she  had  moneys  in  hand  to  the  amount  of  3831. 
68.  7d.  That  plea  turned  out  to  be  untrue ;  for,  when  she  gave  a  cheque  for  the 
money,  it  was  dishonoured,  not  being  signed  by  her  co-executors,  in  whose  names,  as 
well  as  her  own,  the  money  was  deposited  with  the  bankers.  It  appears  to  me  that 
the  circumstance  of  there  being  two  other  executors  who  do  not  join  in  the  plea, 
rather  increases  than  diminishes  the  weight  of  the  objection,  inasmuch  as  the  plea  tends 
to  mislead  the  plaintiff,  who  would  naturally  conclude  tiiat  the  other  two  executors 
had  done  all  they  could  to  administer  the  effects,  and  that,  by  some  means  or  other, 
this  particular  sum  of  383L  6s.  7d.  had  got  into  the  separate  hands  of  the  defendant. 

AB8KINE  J.  I  also  am  of  tnnnion  that  the  verdict  should  stand  for  3831.  6a.  7d. 
In  the  former  action  the  defendant  had  the  option  of  denying  or  admitting  assets 
[1000]  in  her  hands.  She  chose  to  admit  assets  to  the  amount  of  865L  Os.  Id.,  and 
it  afterwards  appeared  that  she  had  assets  under  her  control  only  to  the  extent  of 
400L  9s.  6d.  According  to  all  the  decided  caaes,  it  is  not  competent  to  her  to  turn 
round  and  say  she  had  no  assets  at  the  time.  Not  being  in  a  aituatiott  to  obtain  the 
money,  she  must  be  responsible  for  it 

Maule  J.  I  also  think  that  this  verdict  should  be  sustained  to  the  extent  of 
3831.  6&  7d.  The  question  is,  whether,  the  defendant  having,  on  a  former  verdict 
and  judgment,  admitted  that  she  had  assets  in  her  hands  available  towards  payment 
of  the  plaintiff's  debt  (for  that  is  the  meaning  of  the  plea,  which  would  otherwise 
deceive  the  plaintiff),  that  admission  is  not  conclusive  against  her.  To  hold  that  it  is 
not  BO,  would  be  to  set  aside  an  admission  on  record  by  parol  evidence.  The  question 
then  is,  whether  there  is  any  evidence  from  which  we  can  infer  that^  aBsuming  she 
once  had  tbe  money  in  her  hands,  she  has  so  disposed  of  it  as  to  render  her  not  nable 
for  a  devastavit  Cases  might  possibly  be  put  in  which  the  non-payment  of  the  money 
to  the  plaintiff  would  not  be  a  devastavit ;  for  instance,  if  it  were  occasioned  by  some 
accident  Nothing  of  that  kind  is  suggested  here.  It  appears  that,  a  writ  of  fi.  fa. 
having  issued  on  the  former  judgment  for  a  larger  amount,  the  defendant  gave  a 
cheque  for  part  of  this  sum  of  3831.  6s.  7d.,  which  che<^ue  was  not  honoured.  Instead 
of  paying  the  money  she  gives  a  cheque,  on  which  she  might  have  been  sued.  Is  not  this 
evidence  that  she  was  c^ed  upon  to  pay  the  3831  6b.  7d.,  and  omitted  to  do  so  f  By 
giving  the  cheque  she  admitted  her  liability  to  pay  the  unount,  which  by  her  plea 
she  had  confessed  was  in  her  hands.  All  this  seems  to  be  sufficient  proof  that  she 
had  kept  to  herself  monw  which  she  ought  to  have  handed  over  to  tiie  plaintiff. 

P.Cut]  Cress  WELL  J.  I  am  of  the  same  opinion.  I  think  t^t  ihe  defendant  is 
estopped  by  her  admission  in  the  foimer  action  m>m  Shewing  that  she  had  not  assets 
applicable  to  the  plaintiff's  demand.  She  had  notice  of  his  claim,  and  undertook  to 
satisfy  it  by  giving  the  cheque.  The  verdict  most  be  entered  for  the  plaintiff  for 
3831.  6s.  7d. 

Bule  accordingly. 


Smallman  v.  Pollard,  Esquire.   Jan.  30,  1844. 

[S.  C.  7  Scott,  N.  R  911 ;  1  D.  &  L.  901 ;  13  L.  J.  C.  P.  116 ;  8  Jur.  246. 
Commented  on,  WTiarton  v.  Nayhr^  1848,  13  Q.  B.  678.] 

In  an  action  by  a  landlord  against  the  sheriff,  under  the  8  Ann.  c  14,  for  removing 
goods  taken  in  execution  witJiout  paying  the  rent^  tiie  allegation  of  removal  is 
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materiaL — Such  alle^titm  is  not  mpported  by  the  mere  ezeoation  of  a  IhU  of  aale 
hy  the  Bheriff. 

Case,  on  the  statute  8  Ann.  c.  14,  against  the  sheriff  of  the  county  of  Gloucester, 
for  removing  ^oods  takoi  in  execution  under  a  fi.  fa.,  without  first  paying  half  a 
year's  rent^  which  was  iu  arrear  to  the  plaiutiiT. 

The  dechuation  contained  the  usual  avermenta,  that  the  plaintiff  gave  notice  to 
the  defendant  of  the  rent  being  due,  and  requested  the  defendant  that  he  might  be 
paid  the  amount  before  the  goods  taken  in  execution  should  be  removed  from  the 
premises ;  yet  the  defendant  wrongfully,  &c,  removed  and  carried  away  the  said 
goods  from  the  premises  without  paying  or  satisfying  the  plaintiff  the  said  arrears 
of  rent. 

Flea :  not  guilty ;  together  with  several  special  pleas,  upon  which  no  question 
arose. 

At  the  trial  of  the  cause  before  Williams  J.,  at  the  last  assizes  for  Gloooesterahiie, 
the  following  facta  appeared : — 

The  defendant^  bein^  die  sheriff  of  the  county,  had  seized  the  goods  of  one  Jones 
under  a  fl.  fa.,  at  the  suit  of  one  Tuck,  and  had  convened  them  to  Tuck  by  a  l»ll  of 
sale,  after  notice  from  the  plaintiff  that  a  year's  rent  [1002]  was  due  to  him  as  land- 
lord from  Jones.  The  goods  had  not,  in  fact,  been  removed  from  the  premises  before 
the  action. 

It  was  contended,  on  the  part  of  the  defendant,  that  as  the  ^oods  had  not  been 
removed,  the  action  was  not  maintainable.  On  the  part  of  the  plamtiff  it  was  insisted, 
that  the  conveyance  was  equivalent  to  a  removal,  as  the  sheriff  had  thereby  put  it 
out  of  his  power  to  satisfy  the  rent  out  of  the  goods.  A  verdict  was  returned  lor 
the  plaintiff,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  or  a 
verdict  for  himself. 

Talfourd  Serjt  in  last  Michaelmas  term,  obtained  a  rule  nisi  accordingly  (a).  He 
cited  Smith  y.  HvmU  (3  Taunt  400),  Colyer  v.  Speer  (2  E  &  K  67,  4  J.  R  Moore, 
473),  Law  T.  Oroeketi  (7  Price,  666),  Calveii  v.  Joims  (2  B.  &  Ad.  418),  and  Biedy  v. 
liyleno  M,  &  W.  101,  1  DowL  N.  S.  660). 

Manning  Serjt  now  shewed  cause.  The  8  Ann.  c.  14,  s.  1,  enacts,  that  "  no  goods, 
&C.  shall  be  liable  to  be  taken  by  virtue  of  any  execution,  on  any  pretence  whatsoever, 
unless  the  party  at  whose  suit  the  said  execution  ia  sued  out,  shall,  before  the  removal 
of  such  goods  from  off  such  premises  by  virtue  of  such  execution,  pay  to  the  land- 
lord of  the  premises,  &c.  all  money  due  for  rent  for  the  said  premises,  provided  the 
said  arrears  of  rent  do  not  amount  to  more  than  one  ^rear's  rent ;  and  in  case  the 
said  arrefUfi  shall  exceed  one  year's  rent,  then  the  said  puty  at  whose  siut  such 
execution  is  sued  out,  paying  the  said  landland,  &c.  one  year's  rent,  may  proceed  to 
execute  his  judgment  as  he  might  have  done  before  the  making  of  this  act ;  and  the 
sherifi^  &c.  is  [100^  empowered  and  required,  to  levy  and  pay  to  the  phuntiff  as  well 
the  money  so  paid  for  rent  as  l^e  execution  money.  These  words  cannot  be  taken 
literally ;  for  they  would  import  that  the  liability  of  the  |^oods  to  be  taken  in  execu- 
tion would  depend  upon  matter  ex  post  facta  the  meaning  of  the  enactment  is,  that 
the  ^oods  are  not  to  be  removed  from  the  premises  till  the  landlord's  claim  for  a 
year  s  rent  is  satisfied.  In  this  case  it  is  said  that  the  goods  were  not  removed  in 
fact.  But  the  conveyance  by  the  defendant  to  the  execution  creditor  was  tantamount 
to  a  removal.  [Tindal  C.  J.  Whv  so  1  Might  not  the  landlord  still  distoun  T]  It 
is  submitted  that  he  could  not,  the  goods  being  in  custodi&  legis.  If,  before  the 
statute,  an  execution  had  issued,  and  the  sheriff  had  sold  the  goods,  and  the  purchaser 
had  been  ready  to  take  tiiem  away,  the  landlord  could  not  have  distrained  them  upon 
the  pretence  that  they  were  no  longer  in  the  custody  oi  the  law.  Sir  Antkonj/  JfoM'" 
ctue  (5  Co.  Rep.  20  b.)  the  |}rinciple  was  establiahed,  that  a  oovenantor,  W  duabling 
himself  from  performing  his  covenant^  committed  a  breach  thereof.  So  hwe,  as 
soon  as  the  sheriff  had  parted  with  his  control  over  the  property  the  act  was  ccnnplrte, 
he  had  deprived  himself  of  the  power  of  satisfying  the  landlord,  and  the  subsequent 
removal  was  immaterial.  In  frest  v.  Hedges  (Barnes,  211)  it  was  expressly  decided 
that  the  execution  of  a  bill  of  sale  amounted  to  a  removal  of  goods  taken  under  s 

(a)  The  rule  was  also  obtained  upon  another  point,  which  it  became  unneoeanir 
to  cfmsider,  and  upon  which  the  court  expressed  no  opinion. 
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fi.  fa.,  and  a  year's  rent  was  ordered  to  be  paid  tbe  landlord  out  of  the  money  levied 
by  the  sherifib  of  London.  Copies  of  the  original  affidavits  and  the  rule,  in  that  case, 
have  been  procured ;  from  which  it  appears  that  a  rule  nisi  was  obtained  by  the  land- 
lord, calling  upon  the  sheriffs  to  pay  over  to  him  a  year's  rent ;  that  the  goods  had  not 
been  actually  taken  away,  but  had  been  conveyed,  by  bill  [1004]  of  sale,  &ad  that  the 
aheriffs  had  received  the  proceeds ;  and  the  court  ordered  them  to  pay  cme  year's  rent, 
deducting  the  land-tax,  if  the  money  levied  was  sufficient ;  if  not,  that  all  that  was 
levied  should  be  paid  to  the  landlord  (a).   [Cresswell  J.   The  bill  of  sale  does  not 

(a)  The  officitJ  transcript  was  as  follows  : — 

Amongst  the  records  of  the  court  of  Common  Pleas,  in  the  public  record-office, 
in  the  custody  of  the  Bight  Honourable  the  Master  of  the  BoIIb,  pursuant  to  the 
statute  1  &  2  Vict  c  94,  to  wit,  original  ^davit. 

In  the  Common  Fleas. 

Between  John  West  and  Mary  his  wife,  plaintiffs ;  and  Charles  Hedgra,  defendant. 

James  Steere,  of  the  Great  Old  Bailey,  in  the  city  of  London,  surveyor,  and  the 
said  Charles  Hedges,  the  defendtuit,  severally  make  oath  that  the  deponent  Charles 
Hedges  is  tenant  to  the  other  deponent  James  Steere,  of  a  house  in  the  said  Great 
Old  Bailey,  lately  three  houses,  but  converted  into  one  by  the  deponent  Charles 
Hedges,  which  said  premises  this  deponent  James  Steere  did,  s<nne  yean  since,  dunise 
to  the  said  deponent  Hedges  by  three  several  leases  for  three  several  terms  ol  years, 
neither  of  which  said  terms  are  yet  expired,  at  three  several  yearly  rents  of  14L  14b^ 
61.  6b.,  and  61.,  making  together  tiie  yearly  rent  or  sum  of  261,  whioh  said  several 
rents  are,  by  such  respective  leases,  made  payable  quarterly,  viz.  at  Christmas,  Mid- 
summer, Lady-day  and  Michaelmas,  by  equal  portions ;  md  both  these  deponents  say, 
that  there  was  really  and  justly  due  to  the  deponent  Steere  from  the  other  deponent 
Hedg^  on  Midsummer-day  last,  the  sum  of  401  and  upwards,  for  rent  in  arrear  for 
the  said  demised  premises,  subject  only  to  a  deduction  ox  so  much  money  as  the  said 
deponent  Hedges  had  then  paid  for  the  land-tax  charged  on  the  same  premises ;  and 
this  deponent  Charles  Hedges,  for  himself  saith,  that  on  or  about  the  15th  day  of 
July  last  past*  Biduurd  Shenock,  one  of  the  Serjeants  at  Mace  for  the  city  of  London, 
by  virtue  of  some  warrant  from  Stephen  Theodore  Jaossen  and  William  Whitaker, 
esquires,  then  sheriffs  of  the  said  city  of  London,  grounded  on  a  writ  of  fieri  facias 
issued  out  of  this  honourable  oourt  against  this  d^nent,  at  the  suit  of  the  said 
plaintiffs,  John  West  and  Mary  his  wtfe,  on  a  certain  judgment  by  them  recovered 
against  this  deponent  for  541.  168.  lOd.  damages,  entered  upon  the  said  demised 
premises,  and  possessed  himself  of  all  this  deponent's  goods,  effects  and  things,  which 
were  then  in  or  upon  the  said  demised  premises  or  any  part  thereof ;  and  the  said 
Bichard  Sherlock,  soon  after  he  had  so  taken  this  deponent's  said  goods  and  effects 
in  execution  as  aforesaid,  caused  an  inventory  to  be  made  thereof,  and  the  same  to 
be  appraised  by  James  Astell  and  Bichard  King,  who  appraised  the  same  at  the  sum 
of  241.  5b.  ;  and  the  said  Bicfaard  Sherlock  [onT  the  18tn  day  of  the  same  July,  sold 
all  the  said  goods  and  effects  unto  one  Bichard  Turner,  for  the  said  sum  of  241.  58.,  at 
which  t^e  same  were  so  appraised  as  aforesaid ;  and  the  said  Bichard  Turner,  in  the 
presence  of  iAaa  deponent^  paid  unto  the  said  Bichard  Sherlock  the  sum  of  341.  Ss.,  as 
and  for  the  price  or  consideration  for  the  said  goods  and  effects ;  and  the  said  Biolutrd 
Sherlock  thereupon  wrote  and  signed  a  receipt  upon  t^e  said  inventory  of  this  deponent's 
said  goods  and  effects,  whereby  he  acknowledged  to  have  received  of  the  said  Bicfaard 
Turner  the  sum  of  241.  ds.  in  full  for  b1\  the  goods  mentioned  in  the  said  inventory, 
and  sold  to  the  said  Bichard  Turner  as  aforesaid ;  and  this  deponent  positively  saith 
that  no  part  of  the  said  sum  of  241.  5s.  so  paid  by  the  said  Bichard  Turner  to  the  said 
Bichard  Sherlock,  was  the  money  of  this  deponent ;  and  Uiis  deponent  believes  that 
tbe  said  whole  sum  of  241.  5s.  was  the  proper  money  of  the  said  Bichard  Turner ;  and 
this  deponent  James  Steere  for  himself  further  maketh  oath,  that  within  a  day  or  two 
after  the  said  Bichard  Sherlock  had  seized  upon  the  goods  and  effects  of  the  said  other 
deponent  Hedges,  by  virtue  of  the  before  mentioned  execution,  and  before  the  said 
sale  of  the  said  goods  and  effects  by  t^e  said  Sherlock  to  the  said  Turner,  he  this 
deponent  gave  notice  to  ^e  said  Sherlock,  that  he  this  deponent  was  landloid  oi  the 
said  house  or  houses  whwnn  tiie  said  Sherlock  had  so  «atmd  by  virtue  of  the  execu- 
tion aforesaid ;  and  that  the  said  Hedges  rented  the  said  bouse  or  houses  of  this 
dep(ment^  at  ^e  yearly  rent  of  26L,  ana  then  owed  unto  tiiis  deponent  the  sum  of 
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[1006]  appear  to  have  been  held  equiralwt  to  a  removal ;  all  that  the  court  did,  was 
toJonMr  the  sheriff  to  pay  over  1^  mooeeds  to  the  landlord.]  As  the  Cacta  bear  out 
the  [1006]  statement  iu  the  rule  in  Barnes  (supra,  1003),  the  court  will  give  credit  to 
the  reasons  mentaoned  hy  the  reporter.  [Maule  J.  Here,  the  action  is  brouj^t  for 
removing  the  goods.}  It  is  suutantially  for  not  paying  over  the  prooeeds  to  the 
landlord.  [Erskine  J.  If  the  vendee  bad  removed  the  goods,  possiblj  the  landlord 
might  have  bad  an  action  against  the  sheriff ;  as  tbe  removal  would  have  taken  place 
under  his  authority.]  It  is  submitted  that  as  the  sheriff  has  put  it  in  the  power  of 
another  party  to  remove  the  goods,  it  is  the  same  as  if  he  had  removed  them  iu  fact ; 
otherwise  in  the  case  of  a  sale  by  the  sheriff,  there  would  be  no  point  of  time  at 
which  there  could  be  said  to  be  a  removal  by  him,  as  he  has  no  control  over  the 
vendee.  [Tindal  C.  J.  If  the  plaintiff  had  followed  up  the  case  of  West  v.  ffedga, 
be  would  have  applied  for  a  rule  for  payment  of  the  rent.  Talfourd  Serjt.  The  bill 
of  sale  in  this  case  was  to  the  execution-creditor ;  so  that  no  [1007]  money  would 
actually  pass  to  the  sheriff.  Maule  J.  It  is  the  same  as  if  the  sheriff  had  received 
the  money;  he  takes  credit  for  it  (a).  Possibly  it  might  have  been  a  eood  canse  of 
action  that  the  sheriff  had  sold  the  goods  aod  received  the  money,  and  had  not  paid 
it  over  to  the  landlord.  Tindal  C.f.  A  similar  application  to  tlu^  in  fF'aty.  Htdgrf, 
was  made  in  ffenchett  v.  Kimpson  (2  Wils.  140) ;  and  Pratt  C.  J.  there  said — "After 
the  sheriff  has  notice  of  rent  being  due  to  the  landlord,  he  cannot  remove  the  goods, 
until  he  has  satisfied  the  landlord  one  year's  rent ; "  and  he  adds,  "  the  landlord  shall 
have  the  like  benefit  of  distress  for  one  year's  rent  as  if  there  had  been  no  execution 
at  all ;  unless  the  rent  be  paid,  the  sheriff  must  quit ;  and  if  he  does  not  quit,  a  special 
action  00"  the  case  lies  against  him  after  notice  of  the  rent  due ;  but  there  is  a  shorter 
way,  by  motion  to  the  courts  as  in  the  present  case,  that  the  landlord  may  have  r^tita- 
tion  to  the  amount  of  the  goods  the  sheriff  has  sold."]   The  vendee  of  the  sheriff 


401.  and  upwards  for  rent  of  tiie  said  house  or  houses  on  Uidsimuuer-day  then  last 
past,  subject  only  to  a  deducti<m  so  much  money  as  the  said  Hed^  had  paid  foe 
the  land-tax  j  aiid  this  deponent  then,  and  several  times  afterwards  lasisted  that  the 
said  Sherlock  should  not  proceed  in  his  said  execution  without  first  paying  unto  this 
deponent  one  year's  rent,  at  the  rate  aforesaid,  after  deduction  of  such  fand-tax  as  had 
been  paid  by  tiie  said  Hedges  (if  any)  for  or  in  respect  thereof.  But  the  said  Sherlock 
would  not  pay  unto  this  deponent  the  said  one  year's  rent  or  any  part  thereof,  bat 
nevertheless  proceeded  to  a  sale  of  the  goods  and  effects  so  t^en  in  execution  as 
aforesaid ;  and  this  deponent  further  saith,  that  in  the  months  of  July  or  August  last, 
he  this  deponent  caused  the  like  notice  in  writing  to  be  given,  and  made  the  like 
demand  of  the  payment  of  one  year's  rent  upon  the  clerk  who  officiates  at  Wood 
Street  Compter,  for  the  secondary  of  the  said  compter,  and  desired  him  to  acquaint 
the  said  seoondairy  therewitii,  which  he  womised  to  do  accordingly ;  and  tiiis  depcHient, 
on  tiie  17th  day  of  this  instant  November,  demanded  payment  of  the  said  26L  tor  one 
year's  rent  of  tiie  said  John  West,  one  erf  the  plaintim  in  this  cause ;  but  he  refused 
to  pay  the  same  to  this  deponent. 

Sworn,  at  Serjeants'  Inn,  this  22d  day  of  November  1750.    Before  me, 


(Indorsed). — Wed  a^jBaiiBt  Sedges.  Affidavit^ whereon  the  motion  founded. — J.  Steere 

and  G.  Hedges. 

Whereupon  the  following  rule  was  drawn  up ;  which  was  afterwards  made  absolute. 

West  and  his  Wife  v.  Hedges,  Friday  the  23d  of  November.  Upon  reading  the 
affidavit  of  Walter  Strickland,  gent,  it  is  ordered  that  tiie  plaintiffs  and  Stephen 
Theodore  Janssen,  Esq.,  and  Wuliam  Whitaker,  Esq.,  late  aheriflb  of  London,  upoa 
notice  of  this  rule,  to  be  given  to  tiie  plaintiffs'  attoniey  or  agent,  and  the  eeocmduy 
of  Wood  Stieet  Compter,  shall  shew  cause  to  this  court,  on  Tuesday  nezt^  why  tlray 
should  not  pay  to  the  said  Jam«  Stawe,  t^e  defeodaat's  landlord,  one  yen's  rent, 
deducting  the  land-tax,  out  of  the  money  levied  by  virtue  at  the  writ  of  fieri  facias 
issued  forth  between  the  said  parties ;  and  that  in  the  mean  time,  and  until  tiiis  court 
shaU  otherwise  order,  all  things  remun  in  the  state  wherein  they  now  are. 

Draper,  for  tiie  said  James  Steere.    By  the  court. 

(a)  And,  no  doubt>  took  his  poundage  upon  the  amount, 
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musty  in  all  cases,  have  a  reasonable  time  to  remove  the  goods ;  as  in  the  case  oS 
growing  crops ;  PeaeaA  v.  Pwva  (2  Bro.  &  E  362,  5  J.  B.  Moore,  79).  [Manle  J. 
Here,  the  sheriff  had  no  authority  to  sell,  except  subject  to  the  landlord's  right  to 
distrain ;  the  sherifiTs  vendee,  therefore,  must  take  them  subject  to  that  right.  It 
rather  aj^)ear8  that  the  right  to  distrain  is  paramount  to  the  custody  of  the  law  (cl).] 
It  is  clear  that,  at  common  law,  goods  taken  in  execution  could  not  be  taken  as  a 
distress.  How  has  that  been  altered  by  the  statute  1  [Maule  J.  By  restricting  the 
common  law  right  of  the  execution-creditor,  as  many  statutes  have  done,  in  favour  of 
the  landlord.  If  the  goods  are  not  of  [1008]  sufficient  value  to  pay  the  rent,  the 
aheriflf  need  not  sell ;  and  then  there  is  no  benefit  to  the  execution-creditor.}  In  such 
a  case  no  doubt  the  sheriff  may  quit.  [Maule  J.  May  not  the  vendee  do  the  same  f| 
He  is  under  no  obligation  to  do  so.  In  this  case,  although  the  vendee  is  the  exeouttou- 
creditor,  the  principle  is  the  same  as  if  he  were  a  stranger.  If  there  were  several 
vendees,  of  different  articles,  surely  their  rights  would  not  depend  upon  the  state  of 
the  execution-debtor's  account  with  his  landlord.  The  words  of  the  act  make  the 
taking  wrongful  ab  initio ;  if  the  rent  is  not  satisfied,  the  sheriff  is  made  a  wrongdoer 
by  reuition.  [Tindal  C.  J.  The  act  says,  no  goods  shall  be  liable  to  be  taken  unless, 
before  removal,  the  rent  is  paid.  If  they  are  wrongfully  taken,  perhaps  they  are  not 
in  oustodift  legis.]  At  any  rate  it  does  not  lie  in  the  mouth  of  the  sheriff  to  say  they 
were  taken  by  his  wrongful  act  [Cresswell  J.  Would  the  declaration  in  this  case 
have  been  good  without  the  allegation  of  removal,  if  it  had  merely  stated  the  seizing 
of  the  goods  1]  It  is  submitted  that  it  would.  It  might  have  been  a  defence  that  the 
sheriff,  upon  ascertaining  that  the  goods  were  not  sufficient  to  satisfy  the  rent,  had 
withdrawn. 

Tindal  G.  J.  It  will  be  unnecessuy  to  hear  my  brother  Manning  on  the  seccuki 
point,  as  the  court  are  with  the  defendant  upon  the  first. 

It  seems  to  me,  that  the  plaintiff  in  this  action  against  the  sheriff,  having  made  an 
express  allegation  of  the  removal  of  the  goods,  the  question  is  whether  there  has  been 
any  such  removal.  There  is  no  ground  of  complaint  a^inst  the  sheriff  until  there  has 
been  either  an  actual,  or  a  constructive,  removal.  (His  lordship  read  the  words  of 
S  Ann.  0.  14,  s.  1.)  In  this  enactment  the  payment  of  the  rent  is  treated  as  a  payment 
to  be  made,  not  by  the  sheriff,  but  by  the  execution-creditor.  The  [1009j  statute 
therefore  does  not  appear  to  consider  the  sheriff  in  person  as  having  any  thing  to  do 
between  the  judgment  creditor  and  the  landlord.  The  creditor  may  pay  the  money 
to  the  landlonl,  and  then  remove  the  goods.  Here,  there  is  an  allegation  that  the 
ffoods  were  rmoved  by  the  defendant,  which  is  put  in  issue  by  the  plea  of  not  guilty. 
And  I  think  that  while  the  goods  remain  on  the  premises,  they  cuinot  be  said  to  be 
removed.  The  case  in  Barnes,  when  explained  by  the  affidavit  and  rule  that  have 
been  brought  before  the  court,  certainly  does  not  go  to  the  extent  for  which  it  was 
cited  as  an  authority.  That  was  an  application  relating  to  the  sheriff — an  officer  of 
the  court,  and  the  court  ordered  him  to  pay  the  money  he  had  in  his  hands,  to  the 
landlord.  That  case  was  followed  by  Hewlett  v.  Kimpson ;  in  which  the  judgment  of 
Pratt  C.  J.  appears  to  me  to  be  strongly  in  point. 

It  would  seem  almost  to  follow  from  the  words  of  the  statute,  that  if  goods  are 
not  liable  to  be  taken  in  execution,  but  are  in  fact  taken,  they  will  not  be  considered 
to  be  in  custodiiL  legis  {a).  But  waving  that  point,  I  tiiink,  on  the  plain  questicm, 
whether  the  allegation  of  removal  was  proved,  that  there  having  been  in  this  case  a 
mere  transfer  of  property,  and  no  removal  in  fact,  the  allegation  was  not  proved ; 
and,  therefore,  that  the  rule  must  be  made  absolute  to  enter  a  nrasuit,  or  a  verdiet 
for  tiie  defendant)  as  the  parties  may  arrange. 

EssKiNB  J.  I  also  am  of  opinion  that  eitiier  a  ncmsuit  or  a  verdict  for  the  defen- 
dant, should  be  entered.  The  whole  gist  of  the  complaint  is,  that  the  sheriff  seized 
and  removed  the  goods,  without  paying  the  rent  to  the  landlord.  The  true  construc- 
tion of  the  statute  is  given  by  Parke  B.  in  Kiseley  v.  Ryle  (10  M.  &  W.  101);  where 
he  [10101  says,  "  The  meaning  of  the  statute  is,  that  the  sheriff  shall  not  remove  the 
goods  unless  the  rent  be  first  paid ;  which  may  be  vety  well  understood  as  directing 

((/)  Vide  H.  21  H.  7,  fo.  2  b.,  pi.  1 ;  Co.  Litt  47  a. ;  FUmmer,  Ex  parte,  1  Atk.  103 ; 
£(U<m  V.  Southby,  Willes,  131,  and  Gilb.  Distr,,  3d  ed.  50,  7  Mod.  2B1;  JFright  v, 
Detoes,  1  A.  &  E.  641.    3  N.  &  M.  790. 

(o)  Vide  supra,  1007  (<0- 
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that  the  sheriff  ahaU  pay  the  rent  to  the  landlwd  befwe  the  rsmoTol  <rf  the  gDod%  or 
otherwise  that  he  shall  be  liable  for  danuffea."   Here,  there  was  no  mnonl,  in  fac^ 

before  action  brought.  But  it  is  contended  that  there  was  a  oonstmctire  remoral  of 
tile  goods,  as  the  bill  of  sale  effected  a  transfer  of  the  property.  That  does  not 
a|^>ear,  however,  to  be  equivalent  to  a  removal  If  the  ezecution-credit(»*,  in  inirsuanoe 
of  the  bill  of  sale,  had  actually  removed  the  goods,  that  would  have  been  a  removal 
by  authority  of  the  sheriff.  When  we  come  to  look  at  the  affidavit  and  the  role  in 
ff^est  V.  HedgtSy  that  case  seems  to  be  misreported  in  Barnes.  It  was  merely  an 
application  to  the  summary  jurisdiction  of  the  court  tiiat  the  sheriff  mi^t  pay  over 
the  money  which  he  had  in  his  hands ;  and  the  court  ordered  acoor^ngly.  But  they 
did  not  decide  tiiat  the  sheriff  was  liable  to  an  action  as  for  removing  the  goods.  And 
ezo^t  that  case,  no  authority  1^  heen  adduced  to  shew  that  the  mere  net  of  a  sole 
r«nd!ers  the  sher^  liable  as  for  a  reDumiL 

Mauls  J.  I  also  am  of  (^»mon  that  the  plaintiff  bos  foiled  to  prove  tiie  allega- 
tion in  the  declaration,  that  t^  sheriff  removed  the  goods  in  question.  The  eaae  of 
JVest  V.  Sedges,  which  has  been  relied  on  to  shew  that  a  sale  of  tiie  sheriff  is 
equivalent  to  a  removal,  does  not  support  that  proposition.  There,  the  sheriff  had 
received  the  money,  the  proceeds  of  the  sale,  and  was  ord»^  to  pay  it  over  to  tie 
landlord.  It  was  held  that  the  landlord  had  as  good  a  right  to  obtain  die  mcmey  by 
A  summary  application  as  he  would  have  had  by  an  action,  if  there  had  been  a 
removal  in  fact  It  is  clear  that,  in  this  case,  the  goods  have  not  been  removed. 
[1011]  The  question  therefore  is,  whether  tiie  allegation  of  removal  is  materiaL  And 
I  think  it  is.  The  object  of  the  statute  was  to  extend  the  landlord's  remedy  by 
distoess.  The  landlord  in  this  case,  supposing  the  goods  not  to  be  removed,  might 
have  come  upon  the  land  and  distrained.  If  the  sheriff  had  said  tiiey  vwe  taikea  in 
execution,  the  landlord  might  have  answered  tha.t  the  execnticni  oould  not  be  enforesd 
without  paying  his  rent ;  and  if  it  hod  been  so  raforoed,  snoh  mftmnng  mi^t  have 
been  tiie  subject  of  a  special  action  on  the  case. 

Crssswell  J.  It  appears  to  me,  that  if  the  allegation  as  to  the  removal  of  the 
goods,  were  struck  out  of  the  declaration,  it  would  be  bad.  The  declaration,  as  it 
stands,  alleges  a  notice  to  the  sheriff  that  rent  was  due,  and  that,  notwithstanding 
such  notice,  he  removed  the  goods.  That  allegation  has  not  been  proved.  The  case 
of  West  V,  Hedges  has  been  explained  away  by  the  affidavit  and  rule  very  |Rt^aly 
bnHwht  forward  by  my  brother  Manning. 

Eule  absolnte  {a). 


[1012]   Wilkinson  v.  Page.   Jan.  30,  1844. 

In  an  action  on  an  attorney's  bill,  a  plea  of  the  non-delivery  of  a  signed  bill 

is  an  issuable  plea. 

This  was  an  action  of  assumpsit  for  work  and  labour,  &c  by  an  attorney.  The 
defendant,  who  was  under  terms  to  plead  issuably,  pleaded,  firsts  non-assumpsit; 
secondly,  payment,  and,  thirdly,  the  non-delivery  of  a  signed  bill  according  to  statute. 
The  pl^ntiff  signed  judgment,  upon  the  ground  that  the  third  plea  was  not  issoaUe. 
Erskine  J.,  at  chambers,  made  an  order  to  set  aside  this  judgment  for  irre^uliuity. 

Byles  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  rescind  Uie  said 
order. 

Glover  Serjt.  now  shewed  cause,  uid  submitted  that  the  Uiird  plea  was  issuable, 
inasmuch  as  unless  the  plaintiff  had  delivered  a  signed  bill  a  month  before  the  com* 
menoement  of  the  suit^  in  pursuance  of  the  6  &  7  Vict  a  73,  s.  37,  he  had  no  rij^t 
of  action.  [Tindal  C.  J.  The  result  of  the  oases  is,  that  pleading  issoobly  means 
pleading  some  plea  iqion  which  l^e  purties  may  go  to  trial  on  the  merits.} 

Byles  Serjt.  was  then  called  upon  in  support  tA  the  rule.  The^ea  in  qnestian 
does  not  go  to  the  merits  of  the  case.  In  Staples  v.  ffoidsioorth  (4  New  Cases,  144, 
5  Scott,  432)  a  plea  of  the  bankruptcy  of  one  of  the  plaintiffs  after  action  Imxight, 
was  held  not  to  be  an  issuable  plea.  [Erskine  J.  Tnere,  the  defendant  set  up  a 
right  of  action  in  some  other  party.    Here,  there  is  no  right  of  action  unless  it  be  in 

(a)  The  rule  was  drawn  up  to  enter  a  verdict  for  the  defendant  on  tiie  first  ism^ 
and  to  diBchu::ge  the  jury,     consent,  as  to  the  other  issues. 
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[1013]  the  plaintiff.]  In  Mackey  v.  Wood  (7  M.  &  W.  420),  Alderaon  B.  said.  "The 
rule  to  be  collected  from  the  decision  of  this  court  in  Humphreys  v.  The  Earl  of  Wcddegrave 
<6  M.  &  W.  622,  8  Dowl.  P.  C.  768),  is,  that  a  plea  is  an  issuable  plea  which  tenders 
some  matter  upon  which,  if  issue  be  taken,  the  case  would  be  decided  upon  the  merits." 
[Maule  J.  I  should  have  thought  an  issuable  plea  meant  a  ]dea  upon  which  issue 
might  readily  be  joined  without  puzzling  the  plaintiff.  Before  the  new  rules  non- 
assumpsit  was  an  issuable  plea.  Under  that  plea  the  defence  proposed  to  be  put  upon 
the  record  by  the  plea  in  question,  m^ht  have  been  set  up.  The  new  rules  have  not 
made  sooh  a  defence  Qon-issuable.]  U  is  not  every  matter  which  might  hare  been 
Kiven  in  evidence  formerly  under  the  general  issue  tiiat  amounts  to  an  issuable  plea. 
[Maule  J.  Not  every  affirmative  matter,  perhaps ;  but  this  is  negative  matter,  woich 
goes  to  the  ri^t  of  action.]  The  point  in  question  here,  appears  to  have  been  decided 
in  Holmes  v.  Qrant  (1  Gale,  59),  and  BeekY.  Mordaimt  (2  New  Cases,  140,  2  Scott,  178, 
4  Dowl.  P.  C.  112),  where  it  was  held  that  in  an  action  on  an  attorney's  bill,  the  defen- 
dant cannot,  after  being  let  in  to  plead  to  the  merits,  plead  that  no  signed  bill  was 
delivered.  [Tindal  C.  J.  In  those  cases  the  defendants  applied  to  set  aside  regular 
judgments,  as  a  favour  to  them.  Maule  J.  The  court  in  those  oases  seem  to  nave 
thought  t^t  after  an  affidavit  of  merits  by  the  defendant  they  ought  not  to  allow 
a  plea  like  the  one  in  question  to  be  pleaded  in  conjunction  with  others.  It  was  not 
decided  that  the  plea  was  not  issuable.]  It  was  evidently  treated  as  not  being  a  plea 
to  the  merits ;  and  the  cases  already  oited  establish  tiiat  an  issuable  plea  must  be 
a  ]dea  to  the  merits.  Here,  the  plaintiff  has  dearly  a  right  of  action.  [Erskine  J. 
Not  necessarily.  Hie  client  has  a  month  after  [1014]  the  delivery  of  the  oill,  to  tax 
and  pay  it    Maule  J.    And  it  may  be  that  nothing  is  due  from  him  after  taxation.] 

Tindal  C.  J.  It  appears  to  me  that  this  case  is  clearly  distinguishable  from  Staples 
V.  Holdnoorih.  That  was  a  case  in  which  a  plea  of  the  bankruptcy  of  one  of  several 
plaintiffs  after  action  brought  was  put  on  the  record  after  terms  had  been  granted  to 
the  defendant ;  and  it  was  held,  that  plea  was  not  issuable,  inasmuch  as  it  did  not  ^ 
to  the  merits  of  the  cause ;  that  it  was  in  effect  only  a  dilatory  plea,  like  a  plea  m 
abatement  There,  the  plaintiffs  might  have  discontinued  and  brought  a  fresh  action 
in  the  name  of  the  solvent  partners  (a).  That  the  decision  rested  upon  that  ground 
ie  clearly  shewn  by  Willis  v.  HaJleti  (5  New  Cases,  465 ;  S.  C.  per  nom.  Wilson  v.  AUeatit 
7  Scott^  474) ;  where  it  was  held  that  bimkruptcy  of  a  sole  plaintiff  before  action, 
is  an  issuable  plea.  As  to  the  cases  of  Holmes  v.  Orant^  and  Bet£  v.  Mordauni,  it  is  dear 
that  the  point  on  which  they  turned  was,  not  whether  the  plea  was  issuable,  but 
whether,  the  defendants,  having  set  aside  a  regular  judgment  upon  an  affidavit  ot 
merits,  were  entitled  to  put  certain  pleas  on  the  record.  But  I  cannot  see  why  the 
defence  set  up  in  this  plea  should  not  be  considered  as  a  plea  to  the  merits.  The 
provisions  of  the  statute  were  intended  for  the  protection  of  clients.  The  defendant 
has  a  right  to  have  the  plaintiff's  bill  taxed ;  and  it  may  be,  as  has  been  suggested, 
that  nothing  would  be  found  to  be  due  to  the  plaintiff. 

MAXHiBJ.  I  think  this  rule  must  be  dischai^ed.  The  question  is  whether  the 
plea  under  consideration  is  an  issuable  plea,  not  whether  it  is  one  that  goes  to  the 
[10153  nierits  of  the  action.  I  have  no  doubt  it  is  an  issuable  plea,  inasmuch  as  it 
shews  that  the  plaintiff  has  no  right  of  action.  The  object  of  the  statute  was,  to  enable 
a  defendant  to  avail  himself  of  a  mode  of  putting  the  plaintiff's  claim  into  a  course 
of  inquiry  more  &hvourable  to  the  defendant  and  to  the  ends  ot  justice^  thra  oould  be 
had  in  an  action  brought  before  a  signed  bill  had  been  delivered  by  the  plaintiff. 

The  only  appearance  of  a  case  in  favour  of  my  brother  Byles  arises  from  his  putting 
together  certain  expressions  of  the  judges  in  some  cases  as  to  the  meaning  of  issuable 
pleas,  and  citing  observations  from  other  cases,  in  which  it  was  said  that  a  plea  like 
the  present,  was  not  a  plm  to  the  merits.  But  we  ought  to  consider  what  the  court 
decided  in  these  cases  ;  and,  the  language  used  must  be  looked  at— not  as  though  the 
court  were  laying  do^ra  deanitions,  but  merely  as  an  explanation  of  the  grounds  of 
their  judgment.  All  that  ■^e  court  are  now  deciding  is,  that  this  is  an  issuable  plea 
within  the  terms  m  the  order.  And  no  case  has  been  cited  inconsistent  with  such 
a  decision. 

I  may  add,  however,  tibat  I  think  the  plea  goes  quite  sufficiently  to  the  merits. 
CKSaa^f^^  J-  concurred.  «»     i  j 

(o)  Making  the  assignees  oo-plaintifls  after  obtaining  their  assent 
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Ebskznb  J.   I  think  that  a  plea  which  sh«wB  that  the  plaiatiff  has  no  eanae  of 
action  is  an  issuable  plea;  and  the  plea  in  this  case,  is  sach  a  plea. 
Rule  discharged,  with  costs. 


Where  a  rule,  for  judgment  as  in  caae  of  a  nonsuit^  had  been  discharged  uptm  a 
peremptor;^  undertaking,  and  the  plaintiff  drew  up  the  discharging  rule,  bnt  did 
not  serve  it,  and  the  defendant  omitted  to  draw  it  up,  and  afterwards  obtained 
a  rule  absolute  for  judgment  as  in  case  of  a  nonsuit,  the  court  aetaside  the  last  rule. 

A  role  for  judgment  as  in  case  of  a  nonsuit  was  dischai^ed  on  the  11th  of  November 
upon  a  peremptory  undertaking  to  try  within  a  fortnight.  The  rule  dinchaiyng  die 
former  nile  was  drawn  up  by  the  plaintiff's  attornOT'  on  the  25th,  but  was  not  served. 
On  the  20di  of  January  the  defendant  (who  had  not  drawn  up  the  secrad  rale) 
obtained  a  peremptory  rule  for  judgment  as  in  case  of  a  nonsuit ;  whereupon 

Clarke  Serjt.  (January  22d)  obtained  a  rule  nisi  to  discharge  the  la«t-mentioBed 
rule  for  irregularity ;  Qingdl  v.  Btan  (ante,  vol.  i.  p.  50,  1  Scott,  N.  E.  153). 

Bowling  Serjt  now  shewed  cause.  In  this  case  the  |daintiff  having  drawn  up  the 
rule  himself,  it  could  not  be  drawn  up  a  second  tame. 

Clarke  Serjt  was  heard  in  support  of  the  rule. 

TiNDAL  C.  J.  The  safer  course  will  be,  to  adhere  to  the  practice  as  reported  by 
the  master  in  OingeU  v.  Beam.,  namely,  that  if  the  plaintiff  omits  to  draw  up  the  rak 
for  a  peremptory  undertaking,  t^e  defendant,  if  he  wishes  to  act  upon  it,  may  diaw 
it  up  within  the  time  to  which  it  relates.  In  this  case  the  defendant  has  not  adopted 
that  course.  The  plaintiff  says,  in  effect,  **I  will  go  to  trial  at  a  certain  time,  if  rou, 
the  defendant,  wish  it"  The  plaintiff  however,  cud  nothing  beyond  drawing  up  Ute 
rule,  and  notUng  was  done  by  the  drfeadant ;  it  mwht  therofore  be  fairly  auppoasd, 
that  both  [1017]  parties  intended  to  let  the  matter  drop.  It  appears  tliat  the  case  of 
Qmgdl  v.  Bean  was  brought  before  the  court  npon  a  subsequent  occasion  (ante,  roL  i. 
p.  566,  1  Scott,  N.  E.  390),  upon  a  suggestion  that  Uie  reiwrt  of  the  master  was 
erroneous ;  but  we  refused  to  open  the^isoussion  again,  thinking  the  praelioe,  as 
certified  by  one  officer,  to  be  reasonable. 

Erskinb  and  Maulb  JJ.  (Cresswell  J.  was  at  dumbers)  concmred. 

Rule  absolute. 


Where  an  action  is  brought  to  try  the  validity  of  a  patent,  the  court  will  not,  except 
under  peculiar  circumstances,  order  the  trial  to  be  postponed  till  a  scire  facias  Iwongiit 
to  repeal  the  same  patent  has  been  disposed  oi. 

In  1832  the  plaintiff  obtained  a  patent  for  im|»nved  manufacture  of  metal 
plates  for  sheathing  the  bottoms  of  snips."  On  the  5th  of  May  1843  a  writ  tA.  scire 
facias  to  repeal  the  patent,  issued  on  the  prosecution  of  one  cA  the  defendants ;  on  the 
26th  the  record  thereof  was  carried  into  t^e  court  of  Queen's  Bench,  and  the  caose 
was  set  down  for  trial  at  the  sittings  after  last  Trinity  term,  but  was  made  a  remanet 
An  ex  parte  injunction  was  afterwaids  obtained  by  the  plaintiff  against  the  defendaota, 
to  restraiQ  them  from  infringing  the  patent ;  and  a  suit  having  been  commenoed  to 
continue  such  injunction,  an  or^  was  made  by  Knidit-Bruce,  vice-Chancellor,  tb^ 
the  plaintiff  should  bring  an  action  against  the  defen&nts  to  try  tiie  validity  of  the 
patent  and  whether  the  defendants  had  infringed  the  acune,  and  should  proceed  io 
such  acti(m  with  all  due  diligence.  The  present  action  was  commenced  acoordingly 
on  the  21st  <rf  July ;  and  issue  having  been  joined  therein,  the  cause  was  set  don 
for  [1018]  trial,  and  stood  Na  3  on  t^e  list  of  special-jury  causes  for  Middleaex  at 
the  sittings  after  the  present  term.  The  taxA  of  the  scire  facias  in  tiie  court  <A  Quest's 
Bench  was  also  appointed  for  the  Middlesex  sittings  after  this  term. 

Channell  Serjt  on  a  former  day  in  this  term,  upon  an  affidavit  of  these  facts, 
obtained,  on  the  part  of  the  defendants,  a  rule  nisi  to  postpone  tiie  trial  of  this  actira 
until  after  the  scire  facias  should  be  determined. 

Bompas  Serjt  now  shewed  cause.  He  submitted  that  the  pl^ntiff  had  a  right  to 
go  on  with  his  action  in  the  ordinary  course,  especially  as  it  had  been  directed  by  tbe 
court  of  Chancery ;  and  t^t  if  the  rule  were  made  absdute  it  would  lead  to  grest 


[1016]   Knight  t.  Shtth.   Jan.  30,  1844. 


MuNTZ  V.  Foster  and  Others.   Jan.  30,  1844. 
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injnstioe  to  die  plaintiff,  as  thero  mAt  be  a  motion  for  a  new  tnsl  in  tiie  action  of 
the  8oL  the  effect  of  which  would  probably  be,  to  suspend  the  present  action  till 
the  expiraticm  of  l^e  patent,  which  had  only  two  yem  to  run.  {Tindal  C.  J.  Suppose 
t^e  aotkm  were  decided  in  the  plaintiff's  faTour,  and  tJie  sci.  fa.  against  him,  as  in 
fTalion  y.  Satemm{ayt  tiie  ad.  fa.  voold  decide  tiie  whole  question.  The  defendantSr 
howerar,  might  oerteinly  have  a^^ed  to  the  coort  of  Chancery  to  stay  the  {absent 
action.]  A  similar  a{qilication  was  refosed  in  Hamrtk  y.  SaraauHe  (10  Kngh.  651, 
4  M.  &  Scott,  448). 

Ghannell  Serjt.  was  heard  in  support  of  the  rule. 

Tin  DAL  0.  J.  I  feel  great  difficulty  in  saying,  when  a  cause  is  duly  in  the  list 
for  trial,  and  has  woi^ed  its  way  up  to  the  top  of  the  list,  that  the  plaintiff  is  to  be 
deprived  of  his  common  law  right  to  try.  I  do  not  say  that  a  case  might  not  arise 
in  which  even  juatioe  he-[1019]-tween  the  parties  would  require  us  to  interfere.  But 
no  such  case  has  been  made  out  here.  If  the  defendants  nad  thought  it  expedient 
that  the  scire  &eias  should  be  ti^ed  first,  it  might  have  been  so  stipulated  when  tiie 
case  was  before  the  court  of  Chancery. 

"HLkuix  J.  When  the  vice-duuioellor  ordered  tiiis  action  to  be  tiied  with  all  due 
dili^no^  why  did  not  tlie  defendants  object,  and  ask  that  the  trial  shoold  be  postponed 
until  after  t^e  scire  facias  had  come  on  f 

The  othw  judges  omrarrin^ 

Bale  dischuged  {f£f. 

Appleyabd  v.  Todd.   Jan.  31,  1844. 

A  role  for  judgment  as  in  case  of  a  nonsuit,  was  discfaai^ed  with  cost^  where  the 
jdaintiff  had  withdrawn  the  writ  of  trial  owing  to  tiie  ahwnce  of  a  material  witness,, 
occasioned  by  the  defendant's  attorney. 

Glover  Serjt.  on  a  former  day  in  this  term  obtained  a  rule  for  judgment  as  in  case 
of  a  nonsuit,  for  not  proceeding  to  trial  before  the  under-sheriff. 

Dowling  Serjt.  now  shewed  cause,  upon  an  affidavit  stating  that  the  plaintiff  had 
been  compelled  to  withdraw  the  writ  of  trial  in  consequence  of  the  absence  of  the 
defendants  son  (who  was  a  material  witness  for  the  plaintiff)  acting  under  the  advice 
of  the  defendant's  attorney.  The  learned  serjeant  cited  Je^ms  t.  Chatiiig  (2  DowL 
P.  C.  197X  and  W^aikim  v.  OUes  (4  DowL  P.  U  14). 

Glover  Serjt  contended  that  he  was  at  least  entitled  to  a  pwemptory  undertaking. 

Sed  per  curiam.   Kule  discharged,  with  costs. 

[1020]   HoDGB  V.  Bma   Jan.  31,  1844. 

[S.  C.  7  Scotts  N.  E,  993  J  1  D.  &  L.  956 ;  13  L.  J.  C.  P.  87 ;  8  Jur.  317.] 

The  6  &  7  Vict,  c  63,  repeals  the  2  G.  2,  o.  23,  except  as  to  "matters  and  things 
done "  before  the  passing  of  the  latter  act. — Where  an  attorney's  bill  was  taxed 
before  the  passing  of  the  latter  act;  Held,  (hesitante  Creaswell  J.)  that  the  juris- 
diction of  tne  court  as  to  lUtering  the  costs  of  taxation,  was  not  taken  away. — Under 
the  former  aet^  wheie  an  attorney's  bill  has  been  reduced  upon  taxation  by  a 
substantial  sum,  thouj^  less  thw  one  sixth,  the  client  was  entitied  to  the  oosta 
of  tucation. 

The  plaintiff  employed  Mr.  Smith,  an  attorney,  to  bring  the  present  action,  which 
after  being  set  down  for  trial  at  the  Surrey  assizes,  was  settled.  The  plaintiff  haviug- 
obtained  a  judge's  order  for  taxing  Mr.  Smitii's  bill, — ^he  delivered  a  bill  claiming 
160L  18b.  lOd.   The      contained  tiie  two  following  itenu,  amongst  otiiers — 

"  Journey  to  attend  the  assizes^  eleven  days  absent,  having 

no  other  cause     ......     X23    2  0 

*<Paid  travelling  expenses  to  and  from  Guildford,  and 

expenses  at  t£e  inn,  for  self  and  witness  .         .         .       23  10   2  " 

The  master,  in  the  first  instance,  turod  off  36L  ISs.  lOd.  fmn  the  loll;  but 
Mr.  Baaih  luving  on  the  20th  of         last  obtained  an  order  for  a  review  of  the 

(a)i  S.  a  not  &  P.  ante,  vol  iiL,  p.  773,  4  Scott»  N.  B.  397. 
(a)s  Vide  ante,  251. 
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taxation,  the  sum  deducted  waa  altimstely  reduced  to  30L  ISe.  4d.,  being  aoneiHiat 
less  than  one  uztii  of  the  whole  Inll.  The  deductions  coiuisted  principally  of  tiie  son 
<rf  llL  lis.  from  the  first  of  the  above-mentioned  items  in  the  bill,  and  of  4L  4b.  8d. 
from  the  second,  inasmuch  as  it  appeared  that  Mr.  Smith  himself  did  not  attend  the 
assizes,  but  only  one  of  his  clerks. 

Ghannell  Serjt.  in  last  Michaelmas  term  obtained  a  rule  nisi  ttxt  the  plaintiff 
should  pay  the  costs  of  the  taxation  of  tiie  bill  of  costs,  aod  also  the  costs  of  the 
application  to  the  court  (a). 

fl021]  Talfourd  Serjt  now  shewed  cause.  Even  before  the  passing  of  the  €  & 
7  Vict.  c.  73,  the  court  would  not  have  granted  what  is  now  asked  for  under  the  2  6.  2, 
c.  23,  which  directed  that  if  more  than  a  sixth  part  of  an  attorney's  bill  be  taxed  oC 
tiie  ^^tomey  should  pay  the  costs  of  taxation ;  but  if  less  than  a  sixth  were  taken  off 
tiie  court  might  exercise  a  discretion  whether  the  costs  should  be  paid  by  the  attorney 
or  tiie  client  The  old  lule  under  tiiis  statute  used  to  be,  tiiat  tiie  diKretion  erf  the 
court  was  to  be  exerxnsed  in  the  same  manner  as  tiie  abeolute  power  given  to  the 
master,  and  that  where  less  than  a  sixth  was  taken  off  the  attorney  was  to  have  the 
costs ;  Tidd's  Prac  (page  336,  9tfa  edit),  Barker  v.  The  Bishop  of  London  (Barnes,  147), 
Mills  V.  Binett  (1  A.  &  E.  856).  But  in  later  cases  the  courts  have  disallowed  tiie 
costs  of  taxation  to  an  attorney,  where  his  bill  has  been  reduced  by  nearly  one  sixth : 
Elwood  V.  Pearce  (8  Bingh.  83,  1  M.  &  Scott,  159,  1  Dowl.  P.  C.  251),  Baker  v.  MUl* 
(2  C.  &  M.  415,  4  Tyrwh.  279,  2  Dowl.  P.  C.  382).  And  there  cannot  be  a  case  more 
fit  for  such  an  exercise  of  the  discretion  of  the  court  than  one  in  which  the  attorney 
makes  char^  which  are  untrue  within  his  own  knowledge.  [Maule  J.  That  is  Iht 
principle  laid  down  in  Iloldemess  v.  Bakworth  (3  M.  &  W.  341).] 

Moreover,  since  tiie  new  statute,  the  court  has  no  power  to  aitertain  the  preaemt 
application.  The  taxation  took  place  in  May  last,  when  the  2  G.  2,  c  23,  was  in 
operation.  The  6  &  7  Vict  &  73, — which  received  the  royal  assent  on  the  22iid  of 
August, — by  sect  1  repeals  the  former  act  It  is  true  there  is  a  saving  so  &r  as 
relates  to  auy  matters  or  things  done  at  any  time  before  the  passing  of  that  act ;  but 
that  clause  aoes  not  apply  to  such  a  case  as  the  present  New  regulations  as  to  [102Z] 
taxation  have  been  established  by  sections  37  and  43  of  the  later  act,  and  these  hare 
not  been  complied  with  in  this  case.  [Maule  J.  I  think  the  taxation  of  the  bill  was 
a  matter  or  thing  done  before  the  passing  of  the  act] 

Ghannell  Serjt,  in  support  of  the  rule.  The  courts  have  always  been  inclined  to 
carry  out  the  rule  laid  down  in  the  2  G.  2,  c.  23,  with  certun  exceptions ;  one  of 
which  very  properly  applied  to  charges  which  the  attorney  knew  were  felse.  But 
there  is  nothing  to  shew  that  such  was  the  case  here,  though  the  master  may  have  dis- 
aUowed  some  items.  [Maule  J.  It  surely  was  not  oarreet  to  say  "  self  and  witness" 
and  therein  to  charge  double.] 

The  learned  sergeant  then  proceeded  to  argue  that  the  6  &  7  Viet  did  not  vpjpij 
to  this  case ;  but  he  was  stopped  by  the  court 

TiNDAL  C.  J.  It  appears  to  me  that  the  present  motion  may  be  maintained, 
notwithstanding  the  6  &  7  Vict  c.  73,  inasmuch  as  the  taxation  of  Mr.  Smith's  IhU, 
which  took  place  under  the  old  act,  was  something  of  which  the  court  had  hold,  and 
was  a  matter  or  thing  done,  before  the  passing  of  the  new  act,  of  which  tiie  present 
motion  is  merely  an  incident 

The  real  question  is,  whether  the  attorney  is  entitied  to  the  costs  of  "the  taxation. 
The  whole  of  the  bill  amounted  to  1601.  ISs.  2d.,  from  which  201.  ISs.  4d. — somethu^ 
short  of  a  sixth — has  been  taxed  off.  I  think  there  is  no  imputation  against  Mr.  Smith 
in  respect  of  the  charges  he  has  made.  But  the  question  is,  how  are  we  to  exercise 
our  discretion  under  the  statute  d  2  G.  2,  so  much  having  been  taken  off  the  UllI 
I  consider  the  rule  to  have  been  established  that  the  court  should  be  governed  by  the 
consideration  whether  [1023r|  a  real  and  substantial  sum  has  been  taken  off  the  bilL 
That  was  the  principle  established  in  Ehoood  v.  P^mx.  Wherever  the  smallest  sum 
has  been  taken  off  in  respect  of  a  charge  made  maU  fide,  the  court,  in  the  exercise  at 
their  discretion,  would  not  allow  the  costs.  I  do  not  say  that  such  is  the  case  here : 
but  I  think  that  the  present  application  ranges  itself  under  the  priuciple  laid  down  in 
Ehoood  V.  Pearce;  and  that,  a  real  and  substantial  sum  having  been  taken  off  the  bill, 
the  attorney  is  not  entitied  to  his  costs. 

(a)  Vide  infrat  p.  1025  (a). 
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Ebskixb  J.  I  aa  of  mm0  nfinwm.  T%it  praaent  ■ppKeation  is  not  made 
under  the  new  sUtote.  In  «  case  nndtf  the  bmrnm  »cC,  the  eoart  will  look  to  the 
ciTCiiinstNieee  to  asMTtain  in  what  ■annrr  ther  oo^t  to  exnoae  the  dbcretioa  with 
which  the  atatote  inreated  them.  There  are  two  ^roands  which  ther  will  consider ; 
— first,  whether  a  com,  boweTor  small,  has  been  wilfully  and  improperly  inserted  in 
the  hill ;  if  ao^  the  eoort  will  doc  allow  the  attonwy-  his  eosts.  I  do  not  think  that 
rule  woold  ^iply  to  the  insent  eve.  Seeondh',  wut  amoont  haa  been  taken  oSL  If 
dte  amonot  be  analL  the  conn  will  not  make  tlw  attaraey  imt  the  coats :  bat  if  it  be 
veiy  neariy  onfraixth  of  the  whole,  then  the  ooort  may  ezeraae  thdr  diseretkn,  and 
say  that  Oe  client  wss  justified  in  having  the  bill  taxed,  and  that  he  ia  Mtitled  to  the 
ooalB  erf  taxation. 

Uaule  J.  I  agree  with  the  Lonl  Chief  Justice,  in  thinfc^ng  that  the  old  act  of 
2  6.  2,  &  23,  IB  still  in  foroe  as  lespeeta  the  bill  in  qoestion.  The  statute  6  &  7  Vict, 
c.  73,  excepts  from  Uie  repeahiig  aectioii,  matttts  or  things  done  before  the  of 
l^iat  act ;  and  this  IhII,  haring  been  prerioadr  tand  was  a  "  matter  done "  within 
the  terms  (rf  that  eneptioo.  And  it  woold  be  reiy  ineonwnieDt  if  a  different  con- 
stnictifMi  [IQM]  wm  put  upon  the  latter  act^  as  than,  is  a  caae  like  the  present*  there 
would  be  DO  rmedj. 

The  question  is,  whether  under  the  fwrner  act,  an  attora^  who  dmrges  more  than 
he  oodit  to  do^  is  the  paaoa  who  is  entitled  to  the  costs  of  the  taiatwrn,  Thai 
de^MDcU  upon  the  tenns  <k  that  act.  U  one«ixth  be  takmi  off  the  whole  bill,  ila  pn»> 
▼isMnaareimpentiTe;  if  leas  be  taken  oS;  then  the  matter  is  in  tin  discretion  «l  the 
court.  An  attorney's  biU  is  d  that  nature  that  it  seldom  ha^jeus  that  some  amaU 
items  are  not  tskeo  off  on  a  minote  inresti^tioo  of  the  charges.  Where  the  excess 
ia  consistcDt  with  bona  fides,  and  is  small  in  amount,  the  attxNmey  should  ha^'e  the 
oosts  of  the  tazsti«L  But  it  is  otherwise,  where  the  orerehaiges  are  made  mali  ttde^ 
So,  also,  if  the  sum  taken  off  be  subatantiaL  In  this  caae  the  orerdiarge  is  about  ^H. 
out  (rf  160L  This  orercharge  is  a  substantial  wrong  to  the  client,  for  which  he  ought 
to  hare  a  mnedy  by  taxing  the  bill,  and  caUiiu;  upon  the  party  by  whom  the  wrung 
was  done^  to  pay  the  costs  oi  that  taxation.  I  thmk,  therefore,  that  this  fekUa  witluu 
the  i»inciple  that  the  overcharge,  though  made  hook  fide,  is  exceasive ;  and  that  con- 
aeqneutly  the  client  is  entzded  to  the  oosts  of  the  tsTation  It  a^femd  to  me  at  one 
time^  tlmt  then  had 'been  a  miare^resentatioa  by  the  attonwy  in  eharviiuc  fur  the 
attendance  of  himadf  instead  of  his  clerk ;  but  as  it  tuma  out  that  the  oUl  wm  not 
detiTered  till  after  the  order  far  taxation,  I  thmk  no  miaieiMreaentation  eoold  have 
been  intended.  But  apcm  the  ground  that  there  was  a  substantial  excess  in  the  Ull| 
I  am  of  OfHuioo  that  the  attorney  must  pay  the  costs  of  the  taxation. 

Crksswkll  J.  It  is  not  neoessary  for  me  to  express  any  opinion  as  to  whether 
the  discretion  of  the  court  is  reserved  by  the  new  statute  in  a  ease  like  the  presMit. 
n.Q2Ci]  Assuming  that  it  is,  I  think  this  case  falls  within  the  principle  <tf  Ettnvd  v. 
Fmne^  in  idiich  the  amount  of  the  bill  and  of  the  sum  taxed  oS^  were  near^  in  tha 
same  {Koportions  as  they  are  in  the  preaent  ease^ 

Sole  diadmiiged,  wiui  coats  (a). 

Hatwakd  v.  Bbnnktt.  Jan.  35, 1S44. 

In  an  action  of  debt  foy  A.  against  C,  a  surety,  on  a  bond  given  under  IAS  Vict 
c  110,  s.  8,  eonditaoued  that  R,  the  princi[Hd  debtor,  should  pay  to  A.  such  sum 
aa  shtmld  be  recovered  by  A.  against  B.  iu  any  action  brought,  or  thereafter  to  be 
brought,  for  the  recovery  of  the  debt,  with  costs,  or  should  render  himself  to  the 
custodjr  of  the  gaoler  of  the  court,  accordinj^  to  the  practice  of  such  court,  or  within 
such  time,  and  in  such  manner,  as  the  said  court,  or  any  judge  thereof,  should 
direct,  after  judgment  recovered  in  such  action, — C.  (deaded — first,  tbit  B.  did 
render  faimseu  to  the  gaoler  of  the  court  according  to  the  praotiee  cS  the  court  and 
the  condition  of  the  bond — secondly,  that  B.  surrendered  himself  to,  and  was  takw 
by,  the  sheriA  of  London  under  a  ca.  aa.  issued  by  A.— thirdly,  that  B.,  having 
been  taken  under  a  ca.  sa.  at  the  suit  of  A.,  was  brought  up  by  habeas  corpus,  and 
committed  to  the  custody  of  the  marshal,  and  thereby  was  prevented  from  render- 
ing— fourthly,  that  R  rendered  himself,  pursuant  to  an  order  of  a  judge,  by  whom 

(a)  Vide  supra,  p.  1020  (a). 
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he  wu  committed  to  the  custody  of  tlie  keeper  of  the  Queen's  Prison  ^ — Held,  od 
motion  to  set  aside  the  order  allowing  Uiese  several  pleas,  that  C.  mi^t  plead  the 
first  and  fourth  pleas,  and  also  either  tiie  leoond  m  the  third ;  but  that  he  auit 
elect  between  the  second  and  third. 

Debt,  upon  a  bond  executed  by  the  defendtmt  as  surety  for  Heoiy  Hales,  against 
whom  an  affidavit  had  been  filed  in  the  court  of  bankruptoy,  under  the  1  &  2  Vict 
c  110,  s.  8.  The  condition  of  the  brad  (after  reciting  an  affidavit  which  stated  that 
Hides  and  one  Hefior  were  indebted  to  the  plaintifT  in  681L  ISs.  1^,  and  that  tiiey 
were  traders,  Uiat  Hales  was  peiwmally  served  with  the  affidavit  aud  notice,  and  mt 
he  had  requested  the  defendant  and  one  Thomas  Cope  to  join  him  as  sutetiesX  vas 
declared  to  be,  tJiat^  if  Hales  paid  unto  tiie  piaintiff,  his  eze(»itora,  &&,  sudh  mm  or 
sums  of  money  as  should  be  recovered  against  Hales,  in  any  actim  which  bad  been 
brought,  or  should  there-[l(^]-after  be  broi^ht  for  the  recovery  of  the  said  all^d 
debt,  together  wiUi  such  costs  as  should  be  given  in  the  same,  or  should  render  him- 
self to  the  custody  of  the  gaoler  of  the  court  in  which  such  action  should  have  heexx 
or  might  be  brought^  for  recovery  of  the  said  alleged  debt,  according  to  the  praetiee 
of  such  court,  or  within  such  time  and  in  such  manner  as  the  said  court  or  any  judge 
thereof  should  direct^  after  judgment  should  have  been  recovered  in  such  aetioa,  thai 
the  said  obligation  should  be  void,  but  otherwise  the  same  should  stand  and  nmain 
in  full  force  and  effect. 

The  d^endant,  after  setting  out  the  condition  of  the  bond  on  oyn-,  {beaded,  onder 
a  judge's  order,  tisat,  after  the  makiog  of  the  bond  and  conditi(m,  and  before  the 
oommenoouent  of  the  suit,  the  plaintiff  oommenoed  an  action  against  Heffer  and  HiJes 
in  the  Queen's  Bench,  for  the  recovery  of  the  alleged  debt  in  the  conditioa  mentiaied, 
and  by  the  consideration  and  judgment  of  that  court,  recovered  against  them  9241.  Is. ; 
that,  the  said  judgment  having  been  so  recovered,  afterwards,  and  before  any  breach 
of  the  condition,  and  before  the  commencement  of  the  suit,  Hales  did  duly  render 
himself  in  execution  under  the  said  judgment,  to  the  custody  of  the  gaoler  of  the 
court  in  which  the  said  action  was  so  brought  as  aforesaid,  according  to  the  practue 
oi  the  said  court,  and  according  to  the  said  condition. 

Secondly,  that,  after  the  making  of  the  bond,  and  before  the  conuneQ cement  of 
the  suit,  the  j^ntiff  brought  an  action  agunst  Heffer  and  Hales  in  the  Queea's  Bench, 
for  the  recovery  of  the  alleged  debt  in  the  said  condition  mentiraed,  and,  by  die 
oonaideration  and  judgment  of  that  courts  recovered  agaiiist  tiram  9S4L  1& ;  that 
afterwards,  and  before  the  cfflnmencement  of  the  suit,  to  wi<^  on  tiie  29th  oi  October, 
1842,  the  plaintiff  sued  out  a  writ  of  oamas  ad  satisfsciemlum  against  Hefier  and 
Hales,  directed  to  the  sheri&  of  London ;  [1027]  that  afterwards,  and  whilst  the  said 
writ  was  in  the  hands  of  the  sherifis,  and  before  the  return  thereof,  and  before  any 
breach  of  the  said  condition,  and  before  the  commencement  of  the  suit,  and  within  a 
reasonable  time  in  that  behalf,  and  before  the  time  for  Halea's  rendering  himself  to 
the  custody  of  the  gaoler  of  the  said  court,  according  to  the  pactice  of  the  said  court 
and  to  the  said  conaition,  had  expired,  to  wit,  on  the  14th  oi  November,  1842,  ^^e^ 
being  within  the  said  bailiwick  of  the  sheriffs,  surrendered  himself  to  the  said  writ, 
and  was  then  ti^en  and  arrested  by  the  sheriffs  under  the  same  *,  and  was  then  hcvt 
and  detained  in  execution  in  the  custody  of  the  sherifis,  under  and  by  virtue  erf  the 
said  writ^  at  the  suit  of  tike  pUuntiff,  for  a  long  space  of  time,  to  wit^  hitherto ;  of 
which  the  pAaintiff  during  all  the  time  aforesaid  had  notice ;  aiid  that  always  from 
the  time  of  the  recovenr  of  the  said  judgment  until  and  at  time  of  his  so  being 
taken  and  arrested  at  the  suit  of  the  plaintiff,  Hales,  was  reader  and  willing  to  render 
himself  according  to  the  said  condition ;  of  which  tiie  plaintiff,  during  all  the  tune 
last  aforesaid,  had  notice. 

Thirdly,  as  in  the  second  plea,  to  the  asterisk,  and  then  as  follows — that  after- 
wards and  bef<Hro  any  breach  of  the  said  condition,  and  before  the  commencement  of 
the  suit,  and  whilst  Hales  remained  in  the  custody  of  the  said  sheriffs  in  execution 
under  the  said  writ,  and  within  a  reasonable  time  in  this  behalf,  to  wit^  on,  &c..  Hales 
sued  out  of  the  court  of  Queen's  Bench,  a  writ  of  habeas  corpus  cum  caus&,  directed, 

that)  under  and  by  virtue  of  the  last-mentioned  writ,  the  said  sherifl^  immediately 
and  within  a  reasonable  time  afterwards,  to  wit,  on,  &c  and  according  to  the  practice 
of  the  said  court,  btou^t  Hales  before  Patteson  J.,  who  then,  and  aoofHxUng  to  the 
practice  of  the  si^  eomt,  receiTed  from  the  sherifb  the  body  oi  Halea^  and  thai  and 
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before  any  [1028]  hnamAx  oi  the  said  condition,  and  before  tiie  time  for  Hale^s^  render- 
iog  himseU  aooording  to  the  |inetioe  of  the  said  court  and  the  said  condition,  had 
expired,  and  before  ue  oommenoement  of  this  suit,  to  wit,  on,  &&,  and  aocordine  to 
the  (KBctioe  of  the  said  court,  committed  Hales  into  the  custody  ai  the  marshal,  in 
execution,  at  the  suit  oi  the  plaintiff^  uptm  the  said  judgment,  fm  the  sum  of  mcmey 
so  recovered  as  aforesaid ;  and  the  said  marshal  then  received  and  had  and  kept  ana 
detained  Hales  under  and  by  virtue  of  the  said  commitment,  and  in  execution,  at 
suit  of  the  plaintiff,  upon  the  said  judgment,  and  according  to  the  practice  of  tiie  said 
court,  until  and  after  the  return  day  of  the  ca.  sa.,  for  a  long  space  of  time  thereafter, 
to  wit,  hitherto ;  of  all  which  premises  the  plaintiff  afterw^ras,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on,  &c.,  had  notice.  After  setting  ont  die  sheriff's 
return  to  the  ca.  sa.,  the  plea  concluded,  that,  from  tiie  time  of  the  recovery  of  the 
stud  judgment  until  Hales  was  so  taken  and  arrested  under  the  ca.  sa.,  Hales  was 
always  reack'  and  willing  to  render  himself  to  the  custody  of  the  gaoler  of  the  said 
oourtk  aoooraiiijE  to  the  praetioe  oi  the  sud  court  and  to  the  said  ocmdition,  and  after* 
vaids  and  whust  he  so  remained  in  custoc^  as  aforesaid,  vna  ready  and  willing  to 
rrader  himself,  and  would  have  rendered  himself  acoordiDj^y,  but  utat  he  was  pre- 
vented by  the  plaintiff  frcm  so  doin^  in  manner  aforesaid,  and  which  last-mentumed 
premises  the  plaintiff  during  the  rrapective  times  last  aforesaid  well  knew. 

Fourthly,  that,  ^ter  the  making  of  the  bond,  and  bef<»:e  the  commencement  d 
the  suit,  the  plaintiff  brought  an  action  against  Heffer  and  Hales  in  the  Queen's  Bench, 
for  the  recovery  of  the  alleged  debt  in  the  said  condition  mentioned,  and  by  the  con- 
sideration and  judgment  of  that  ooiui;  recovered  against  them  9241.  Is. ;  that  after- 
wards, and  before  the  commencement  of  this  [10^]  suit,  to  wit,  on  the  lltii  of 
Fdinmiy  1843,  by  an  order  of  Coleridge  J.,  it  was  ordered  that  Hales  should  be 
•at  liberty  to  surrender  himself  to  the  custody  of  the  keeper  of  the  Queen's  Prison,  in 
discharge  of  his  sureties  in  tile  said  bond  in  tiie  dedaration  mentioned,  thereby  mean- 
ing  the  now  ddenchmt  and  Thomas  Cope ;  that^  thereupon,  and  before  any  breach  of 
tiie  said  oonditim,  and  before  the  commencement  of  this  suit,  and  according  to  the 
said  condition  of  the  said  writing  obligatory,  and  within  a  reasonable  time  in  that 
behalf,  to  wit,  on,  &&,  Hales  did  duly  surrender  himself  to  the  custody  of  the  said 
keeper  of  the  Queen's  Prison,  in  diacuiarge  of  his  said  sureties  accordingly,  and  was 
then  duly,  and  according  to  the  wactice  of  the  said  court,  committed  by  Coleridge  J. 
to  the  custody  of  the  keeper  of  the  Queen's  Prison  for  the  said  sum  of  money  so 
recovered  by  the  said  judgment  as  aforesaid ;  and  the  keeper  of  the  Queen's  Prison 
then  received  Hales  into  hia  custody,  and  detained  him  in  custody  under  the  sud 
commitauent,  and  in  execution  on  the  said  judgment,  for  a  laaa  space  of  time,  to  wit, 
hitherto ;  and  that  of  all  the  premises  the  puuntiff  afterwaras,  to  wit,  on,  <&o.  had 
Jkotioe;  and  that  the  plaintiff  afterwards,  and  before  the  oommenoement  of  the  amt, 
to  wits  ^  assmted  to  and  adopted  (vide  ante,  236)  such  surrender  and  commit- 
ment  and  inunisoDment    Hales  ss  last  aforesaid. 

Bompas  Seijt  moved  to  set  aside  the  iud^'s  order.  The  first  and  fonrth  pleas  an 
substantially  the  same,  and  the  second  and  third  are  inconsutent,  and  ought  not  to  have 
been  allowed.    [Erskine  J.    The  eighth  section  of  the  1  &  2  Vict  c.  110  (h),  makes  a 

(b)  Which  enacts,  "  that,  if  any  single  creditor,  or  any  two  or  more  creditors  being 
partners,  whose  debt  shall  amount  to  1001  or  upwards,  or  any  two  creditors  whose 
debt  shall  amount  to  1501.  or  upwards,  or  any  three  or  more  creditors  whose  debt  shall 
amount  to  2001.  or  upwuds,  of  any  trader  within  the  meaning  of  the  laws  now  in  force 
respecting  bankrupt^  shall  file  an  afiidavit  or  affidavits  in  Her  Majesty's  conrts  <A 
Bankruptcy,  t^t  the  sud  debt  or  debts  is  or  are  justiy  due  to  him  or  them  respectively, 
and  that  such  debtor,  as  he  or  tiiey  verily  believe,  is  sudi  trader  as  aforesaid,  uid  shall 
oauae  him  to  be  served  personally  with  a  oo/py  oi  such  affidavit  or  affidavits,  and  with 
«  Botioe  in  writing  requiring  immediate  payment  <cd  saoh  debt  or  debts ;  and  if  such 
txader  shall  not,  witiun  twentv-one  days  aiter  personid  service  of  snoh  affidavit  or 
affidavits  and  notice,  pay  suc^'debt  or  debts,  or  secure  or  compound  for  tiie  same  to 
the  satisfaction  of  such  creditor  or  creditors,  or  enter  into  a  bond,  in  suoh  sum  and 
with  such  two  sufficient  sureties  as  a  commissicmer  of  the  court  of  Bankruptcy  shall 
approve  of,  to  pay  such  sum  or  sums  as  shall  be  recovered  in  any  action  or  actions 
which  shall  have  been  brou^t  or  shall  thereafter  be  brought  for  tiie  recovery  of  the 
same,  together  with  such  costs  as  shall  be  given  in  the  same,  or  to  render  himself  to 
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Sir  Samuel  Egwtoii  Biydgee  conTi^ed  his  remunder  or  rererakm  in  fe»«iiBpb, 
immediately  expectant  upon  the  decease  of  the  said  Caroline  Stephens  of  and  in  the 
-said  marsh  lands  unto  and  to  the  use  of  the  Bev.  Matthew  B(^iDson  and  Wilbaa 
Hougham  ^botii  sinoe  deceased),  their  hein  and  assigns  f<n-  ever,  by  way  of  BURtgage; 
that  ^e  sud  Caroline  Stephens  died  in  or  about  t^e  month  of  March  1834 ;  that  the 
said  Matthew  Kobinson  died  in  the  year  1827 ;  that  the  said  WiUiam  Hougfaant  died 
in  the  year  1828,  leaving  CatJuwina,  the  wife  of  John  Chesdiyre,  his  heir-at4aw,  hm 
surviviDg ;  tiiat^  by  indentures  of  lease  and  relettse,  bearing  date  raspeoCtroly  the  Till 
and  8th  of  April  1S40,  between  Oteot^  Horrioe  Taswel^  of  the  first  part,  tiw  sad 
John  Ghesshyre  and  Oatharina  his  wife,  of  the  second  part,  and  the  said  Thomtt 
Bacon  and  Edward  Thornton,  of  the  third  part,  the  said  John  Chesshyre  nd 
Catharina  his  wife  conveyed  Uie  said  marsh  lands  and  [1036]  premises  unto,  and  to 
the  use  of,  the  said  Thomas  Bacon  and  Edward  Thornton,  their  heirs,  &c.,  anA^et^  to 
redemption,  &c ;  that  Dame  Isabdla  Ann  Biydges  was  the  widow  of  Sir  3tAn  Wiltiain 
Head  Brydges,  and  derived  her  titie  through  nim,  as  his  devisee  for  life,  of  his  real 
estates ;  that  she  contended  that  the  said  marsh  lands  were  gavelkind  lands,  and,  ss 
such,  descended,  on  the  decease  of  t^e  said  Caroline  Stephens  in  1834,  to  tiie  said  Sil* 
Sunuel  EgerUm  Bry^^  and  John  WiUiam  Head  Brydges,  as  oo-heira  in  gaveUand 
of  the  said  Edward  Tumewell  Kydges ;  tiiat  tile  lesaMS  ot  tiie  jdaintiff  vere  adrised 
tikat  it  might  be  material  at  the  trial  Ot  this  cause,  to  rely  on  »  demise  by  the  ssid 
John  Chesshyre  and  Cathaaina  his  wife ;  and  titat  it  was  beliered,  that  tiie  iusuiUufl 
of  such  demise  in  the  decdar^aon,  would  not  var^  the  raraits  of  the  question  tried  <n 
the  former  trial,  and  again  intended  to  be  tried  in  this  cause,  or  in  any  nannw  afiect 
or  prejudice  the  defence  to  the  action,  upon  the  merits. 

Bompas  and  Clarke  Serjts.  now  shewed  cause.  No  authority  can  be  cited  for 
allowing,  at  this  stage  of  the  proceedings,  an  amendment  like  the  present,  which  goes 
to  introduce  a  new  cause  of  action ;  and  only  one  instance  is  to  be  met  witii,  of  a 
demise  being  permitted  to  be  inserted  after  the  record  was  made  up ;  Doe  v.  Bm^t>rd{»). 
The  reasons  assigned  for  tile  unendment  are  not  such  as  will  induce  the  court  to 
estaUish  a  precedent  for  such  a  course  in  -future.  [Tindal  C.  J.  If  the  object  (tf  Ac 
amendment  is  to  get  rid  of  a  formal  objdotion,  it  would  be  idle  to  ODOOunter  ths 
expense  of  another  tri^  in  tiie  present  state  ol  the  record.]  By  tiie  amendmrat 
proposed,  tiie  defendant  will  be  prejudiced ;  fOT,  ih»  lessors  oi  tho  plaintiff  will  be 
enabled  to  abandon  ri087]  one  demise  at  tiie  trial,  and  so  jHerent  the  defmdant  from 
giving  evidence  whicb,  though  admissible  as  ike  reoovtl  now  stands,  might  not  be  so 
m  its  altered  state.  In  Doe  d.  Poole  v.  ErrmgUm  (1  M.  &  Rob.  343,  1  A.  &  R  750, 
3  &  M.  646),  in  ejeotaient  on  a  joint  demise  by  two,  the  pl^tiff  was  not  alloved 
to  amend  imder  3  &  4  W.  4,  c.  42,  s.  23,  by  aubstitnting  several  demises. 

Sir  T.  Wilde  and  Channell  Serjts.,  in  support  of  the  rule.  It  is  dear  that  it  is  in 
the  discretion  of  the  court  to  allow  amendments  in  any  stage  of  a  cause.  Oases  maj 
be  cited  of  counts  having  been  added,  even  after  trial ;  and  there  is  nothing  in  the 
nature  of  an  action  of  ejectment,  to  make  it  an  exception  to  the  general  role.  Doe  d. 
Poole  V.  Errmgton  is  not  applicable.  All  that  was  dedded  there  was,  that  tiie  court 
would  not  interiere  with  the  discretion  of  the  judge  at  nisi  priua,  who  had  rinsed  to 
allow  t^e  amoidment  In  BUlvn^  v,  FhgU  (6  Taunt  419),  where  the  plaintiffii  bad 
brought  an  action  of  assumpsit,  for  money  had  and  reonved,  to  recover  back  dlffweiiow 
paid  on  stock-jobbing  contraote,  and  filed  a  bill  of  disioovety,  to  which  the  dofendaat 
pleaded  that  the  disrovery  was  given  by  the  7  Q.  2,  c.  8,  s.  2,  in  actions  of  debt,  the 

Slaintiffs  were  permitted  to  amend  by  changing  their  declaration  in  assumpsit  into  a 
eclaration  in  debt,  although  six  terms  had  ebpsed  from  the  commencement  of  the 
action.  In  Storr  v.  WaUon  {2  Scott,  842),  after  issue  joined  and  a  perempt(»ry  under 
taking  to  try,  the  plaintiff  was  permitted  to  amend  Ms  declaration  by  substitntnig  a 
count  in  trover  for  a  count  in  case  for  negligence  in  the  keeping  of  the  plfldntiff*8  goods. 
The  court  t^ere  said :  "  To  compel  the  plaintifis  to  bring  another  action,  would 
be  entailing  upon  them  an  useless  eimense,  without  at  all  benefiting  [1038]  the  defea- 
dant.  We  therefcnre  think  they  ought  to  be  allowed  to  turn  the  present  eount  into  a 
count  in  tawer,  upon  payment  to  the  d^mdant  of  the  coats  occasioned  by  the  amend- 
ment)  and  the  costs  of  the  application,  inetnding  the  ooeta  of  the  (h^r  arising  from  tlie 

(a)  1  Gfaitt  B.5S6;  Ad.  Eject  3d  ed.  199;  and  see  Z)o8  (2m.  BRMfR0ii<T.^fiNi(i|^ 
1  D.  &  B.  173,  2  Chitt  B.  303. 
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phintifln  not  having  iffooeeded  to  tmX :  the  defendant  to  be  at  liberty  to  (dead  de 
nova"  Ioi;^T..A]SiKi(6N6wCiMM,24^ 

an  actimi  of  trover  agunst  the  oolleolXHr  of  ouatoons  for  the  put  of  IrfHidcni,  on  t^a 
2d  of  January,  1837,  to  recover  the  value  of  certain  tobacco,  the  bill  of  entry  of  which 
the  defwdant  had  refused  to  sign,  so  as  to  enable  the  plaintiff  to  olrfain  it  on  payment 
qI  Hhe  lesser  duty  payable  on  wrecked  goods  (b).  The  tame  limited  for  luinging  sudt 
an  action,  expired  on  the  10th  of  February.  On  the  13th  of  May,  the  facts  were 
stated  on  both  sides  in  a  case  for  the  opinion  of  the  court,  one  of  the  questiiHu  in  the 
Ottse  being,  whether  or  not  the  defenidant  was  liable  in  this  form  of  action.  The 

C'atiff  suspended  his  proceeding  to  await  the  decision  of  the  court  of  Queen's 
ch  in  a  case  there  pending,  wuch  invdved  a  similar  question.  That  court  having, 
in  June  1839,  decided  that  an  action  on  the  case  would  lie  for  the  non-feasanee,  the 
iJaintiff,  in  the  following  Miohaekun  term,  applied  lor  leave  to  amend  his  deoIaiMion, 
hy  adding  a  oount  in  case :  and  the  ooort  allowed  the  amaxbaeat  Maule  J.,  tiiere 
says :  "  The  plaintiff  does  not  seek  to  yeaj  the  state  of  facts  agreed  to  in  May  1837; 
Irat  to  add  a  ooont  in  (nder  aptly  to  raise  the  questioa  then  intended  to  be  tried." 
So,  here,  the  lessors  of  the  plaintiff  do  not  wish  to  vary  the  state  of  foots  amwaring  on 
^e  former  trial  They  sew  only  to  add  a  fresh  demise  in  order  that  the  question 
tik«n  raised  may  be  fairly  and  properly  tried.  [Maule  J.  If  tite  lessors  of  the  plaintiff 
will  undertake  to  admit  under  the  amended  [103d]  declaration  all  evidence  that  is 
admissible  as  the  record  now  stands,  and  not  to  abandon  either  demise  at  the  trial,  no 
difficulty  will  remain,  and  tiie  amendment  ought  to  be  allowed.] 

This  waaitfreed  to;  and  the  rute  was  drawn  up^  by  the dii«otion  <rf  the  Iiord  Chief 
Justice,  as  followB : — 

Xhat»  on  payment  of  the  costs  of  and  occasioned  by  the  amendment  and  of  the 
mplicaiuMi,  tke  dedaratiott  and  other  proceedings  in  this  oanae,  be  amended,  by 
adoing  a  new  demise  from  John  (^esdiyre  and  Gatherina  his  wtfe  to  the  plaintiff, 
such  oemiae  to  be  stated  <m  the  same  day  as  t^t  stated  in  the  present  demise,  the 
^aintafi's  lessors,  by  their  counsel,  hereb  v  consenting  that  all  evidttiee  diall  be  admia> 
atble  on  the  trial  ol  this  oause  as  would  have  been  admisnble  if  such  amendment  had 
not  been  made. 


Bbntut  v.  Jahu  KmoHLxr  and  Anothxb.  Jan.  37, 1844. 

[S.  C.  7  Scott,  N.  B.  987;  1  D.  &  L  944;  13  L.  J.  C.  P.  167.] 

In  case  for  an  infringement  d  a  patent,  for  six  distinot  improvonenta  in  an  old 
machine,  the  defendants  were  allowed  to  plead  that  two  parts  of  the  invention  were 

not,  nor  was  either  of  them,  a  new  manufacture  within  the  statute  of  James.  But 
tiie  court  refused  to  allow  them  to  plead,  that,  as  to  a  put,  one  A.  R  was  the  first 
and  true  inventor;  and  that,  before  the  grant  of  the  patent,  A.  B.  and  others 
publicly  used  and  exercised  in  England  a  put  of  the  said  invention. 

Case,  for  an  alleged  infringement  of  a  patent  granted  to  one  William  Carr  Thornton^ 
for  "  certain  improvements  in  machinery  or  apparatus  for  making  cards  for  carding 
cotton  and  ot^er  fibrous  substfuices,"  of  which  t^e  plaintiff  was  ass^ee.  The  declara- 
tion, after  setting  out  the  letters  patent,  bearing  date  the  21st  of  December  1841,  and 
averring  that  W.  C.  Thornton  [1040]  did,  witlun  six  months,  make,  and  duly  inrol,  a 
spedfication;  that^  by  indenture  of  the  29th  of  November  1842,  W.  C.  Thornton 
assigned  tiie  patent  to  one  Joseph  Williamson,  and  that  Williamson,  by  indenture  of 
the  Ist  o£  May  1843,  assigned  tiie  same  to  the  plainti^ — alleged  that  tiie  defendants, 
**to  wit,  on  the  2d  <d  May  1843,  and  on  divera  other  days  and  times  between  that  day 
and  the  ctnnmenoanent  <»  the  suit^  ami  within  that  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  wiled  l^gland,  unlawfully  and  uniustiy,  without  tine  leave» 
licence,  consent^  or  agreement  of  the  plaintiff  in  writing  under  his  hand  and  seal,  or 
otherwise,  for  that  purpose  had  and  obtained,  and  against  the  will  of  the  plaintiff,  did 
make,  use,  exercise,  and  vend  the  said  invention  of  the  said  W.  C.  Thornton,  in 
breach  of  the  said  letters  patent,  and  against  the  privileges  so  thereby  granted  as- 
aforesaid  ;  and  also,  to  wit,  on  the  sevei^  and  respective  times  last  aforesud,  withia 

(b)  The  goods  were  held  not  to  be  wrecked  goods ;  1  C.  B.  92. 
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tbat  part  of  the  United  KingdCHOi  of  Great  ]foitam  and  Ireland  oaUed  fbdand,  nnkv- 
fuUy  and  unjustly,  without  the  leave,  Uoenoe,  consent,  or  agreraoent  oi  t£e  i^^tiff  in 
writinff  under  his  hand  and  seal,  for  tiiat  purpose  first  had  and  obtained,  and  agMut 
tiie  wul  of  the  |tlaintiff,  did  make,  use,  and  pot  in  practioe  the  said  invention,  m 
breadi  of  the  said  letters  patent^  and  against  the  privileges  so  thereby  granted  as 
aforesaid ;  and  alsO}  to  witj  on  the  semal  and  reejiectiTe  days  and  times  aforesud, 
within  t^t  part  of  the  United  Kingdom  of  Great  mtain  and  Ireland  ^ed  Kn^uMi^ 
anlawfuUy,  wrongfully,  and  unjustly,  without  the  leave,  Uceoce,  ooment,  or  agreement 
of  the  pkuntiff  under  his  hand  uid  seal,  for  that  purpose  first  had  and  obtained,  and 
against  the  will  of  the  plaintifi^,  did  make,  use,  and  put  in  practice  a  part  of  the  said 
invention,  in  breach  of  the  said  letters  patent^  and  against  the  ^xivil^es  so  thereby 
granted  as  aforesaid ;  and  also,  to  wit,  on  the  several  and  respective  days  and  tiraei 
as  (^ore-£1041]-said,  in  England  aforesaid,  wrongfnUr  and  unjustly,  withoat  the  leave, 
licence,  consent,  or  agreement  of  the  plaintiff  ui^er  bis  hand  and  seal  for  that  purpose 
first  had  and  obtained,  and  against  we  will  of  the  {daintiff,  did  counterieit,  imitatsy 
and  resemUe  the  said  invention,  in  breach  oi  tiie  saad  lettraa  patent^  and  against  tiie 
privileges  thereby  granted  as  aforesaid ;  and  alao^  to  wit^  <m  tiie  several  and  re^eetne 
cbys  flmd  times  ^foresaid,  witiiin  Engluid  afovestUd,  unlawfully  and  unjostiy,  wiAout 
the  leave,  licence,  consent,  or  agreement  of  the  plaintiff  in  writing  under  his  hand  and 
se^  in  that  behalf  first  had  and  obtained,  did  make  and  cause  to  be  made  divers 
Additions  to  the  said  invention  and  subtractions  from  t^e  same,  whereby  they  did 
pretend  themselves  to  be  the  inventors  and  devisors  of  tiie  said  invoitioii,  in  hnaeh 
of  the  said  letters  patent^  and  against  tile  privikges  so  tiiweby  granted  as  afonvid: 
by  means,"  &c. 

Upon  a  summons  for  leave  to  plead  several  matters,  the  defrndanta  soqg^  to 

plead  the  following  pleas 
First,  not  guilty. 

Secondly,  tiiat  the  said  W.  C.  Thomtcm  was  not  the  Ixue  and  first  invMitw  <rf  the 
4lleeed  invention  in  the  dedoration  mmtioned,  mode  et  ixmxA. 

Thiidly,  that  one  Mcntlecai  Bobertsbaw,  at  1^  time  Ot  making  tiie  said  IcAtets 
patent,  was  the  first  and  true  inventor  of  a  part  of  the  sud  invention,  being  a  pert 
thereof,  for  vesting  the  sole  use  and  exercise  of  which  in  the  said  W.  C.  Thornton, 
his  executors,  administrators,  and  assigns,  the  said  letters  patent  were  granted  u 
.aforesaid. 

Fourthly,  that  one  James  Walton,  at  the  time  of  making  the  said  letters  pateDt^ 
was  the  firat  and  true  inventor  of  a  part  of  the  said  invention,  being  apart  uereo^ 
for  vesting  the  sole  use  and  exercise  of  which,  in  the  said  W.  C.  Tbomtcm,  his 
executors,  &c.,  the  said  letters  patent  were  granted  as  aforesaid,  &c 

[1042]  Fifthly,  that  the  said  alleged  invention  was  not  at  the  time  <rf  granting 
the  said  letters  patent  a  new  invention  as  to  the  public  use  and  exercise  thereof  wiAin 
that  part  of  tiie  United  Kingdom  of  Great  Briteon  and  Irekind  o^led  England,  within 
he  meaning  of  the  said  lettws  patent, 

Sixtiily,  tiiat,  before  and  at  the  time  of  making  the  said  letters  patent,  to  wit,  oa 
the  1st  of  January  1830,  and  on  divers  oiher  days  and  times  between  that  day  and 
the  time  of  making  the  said  letters  patent,  the  said  Mordecai  Bobertsbaw  and  (Ahen, 
publicly  used  and  exercised  in  England  aforesaid,  a  part  of  the  said  invention,  being 
a  part  thereof  for  vesting  the  sole  use  and  exercising  of  which  in  the  aaid  W.  C. 
Thornton,  his  executors,  administrators,  and  assigns,  the  said  letters  patent  wste 
granted. 

Seventhly,  a  similar  plea  alleging  a  public  user  by  James  Walton  and  others. 

Eighthly,  that  the  said  alleged  invention  was  not  nor  is  a  new  manufacture,  within 
the  meaning  of  the  statute  concerning  monopolies  and  dispensation  of  penal  lav^ 
made  and  paawd,  in  that  behalf,  in  tiie  reign  ci  his  late  Majes^  King  James  the 
First 

Ninthly,  that  divers,  to  wit,  two  parts  (rf  the  said  invention,  b^ig  respectively 
parts  thereof  for  vesting  the  sole  use  and  exercise  of  which  in  the  said  VT  C.  llraratoo, 
his  executors,  administrators,  and  assigns  the  said  letters  patent  were  granted,  wen 
not  nor  was  either  of  them  a  new  manufacture  witiun  tiie  true  intent  and  meanii^  of 
the  last-mentioned  statute. 

Tenthly,  that  the  said  W.  C.  Thornton  did  not  cause  the  said  instilment  in  writuig 
in  the  declaration  in  that  behalf  mentioned  to  be  inroUed  in  the  hjgh  c<»ut  of  ohanoery 
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at  WeBtminster  within  aix  caleDdu*  montiu  next  and  immediatdy  after  the  date  of 
the  said  letters  patent  modo  et  f ormft. 

[1043]  Eleventhly,  that  the  said  W.  C.  Thornton  did  not  parfekmlarly  deBoribe  and 
aaoertatn  the  nature  of  the  said  alleged  inTention,  and  in  what  manner  the  same  was 
to  be  performed,  according  to  the  meaning  of  tiie  said  letters  patent. 

Twelfthly,  that  tiie  said  W.  G.  Thornton  did  not  grant,  bargain,  sell,  assign, 
transfer,  or  set  over  unto  the  said  Jos^h  Williamson  the  said  letters  patent,  or  uie 
benefits,  advantages,  or  privileges  ixKudent  to,  or  otmferred  by,  the  same,  modo  et 
iojink. 

Thirteenthly,  that  the  said  Joseph  Williamson  was  not  at  the  time  of  making  the 
said  indenture  in  the  declaration  mentioned  to  have  been  made  on  the  Ist  of  May 
1843,  between  the  said  Joseph  Williamson  of  the  one  part,  and  the  plaintiff  of  the 
othorpart,  possessed  of  the  said  letters  patent,  or  the  powers,  privileges,  or  authorities 
thereby  granted  (a),  modo  et  f  ormft.. 

Fonrteenthly,  that  the  said  Joseph  Williamson  did  not  grants  bargain,  sell,  &c 
unto  the  plaintiff  the  said  letters  patent^  or  tiie  benefit^  advantages,  or  privileges 
incident  t^  or  conferred  by,  the  same. 

Coltman  J.  having  disallowed,  at  chambers,  the  third,  fourth,  sixth,  seventh,  and 
ninth  pleas. 

Sir  T.  Wilde  Serjt  moved  for  a  rule  nisi  to  add  the  rejected  pleas.  The  patent 
is  for  six  several  improvements  in  Dyer's  machine.  The  specification  sets  out  six 
distinct  improvements,  each  directed  to  a  different  object,  the  machine  being  complete 
wi^  each  of  the  improvements  without  the  others,  and  claims  the  machine  as  a 
new  combination  of  the  whole,  and  seeks  protection  for  each  part  The  pleas  sought 
to  be  pleaded  are  addressed  to  these  several  parte.  If  the  defendants  were  [1044]to 
plead  merely  that  Thornton  was  not  the  tnie  and  first  inventor  of  the  alleged  inven- 
tion, they  would  merely  put  in  issue  his  invention  of  the  whole  as  a  mawine ;  and 
although  at  the  trial  it  should  be  proved  tiiat  certain  parts  were  not  new,  a  education 
would  arise  as  to  whether  tiie  plea  was  established.  [Cresswell  J.  If  put  in  issue,  is 
not  tibe  plaintiff,  unless  he  disclaims,  bound  to  prove  the  novelty  <A  the  whole  ^  It  is 
a  new  combination.  [Cresswell  J.  If  he  claims  six  things,  must  he  not  prove  the 
novelty  of  each  ?]  The  cases  of  Brwiion  v.  Hawkes  (1  B.  &  Aid.  541),  HUl  v.  Thomxm 
<8  Taunt  375,  2  J.  B.  Moore,  424),  and  Kay  v.  Marshall  (5  New  Cases,  492.  7  Scott, 
548),  occurred  before  the  new  rules.  [Maule  J.  The  pleas  allowed  negative  Thornton's 
being  the  true  and  firat  inventor  of  all  which  he  claims  to  have  invented.  In  order 
to  support  the  issues  thereon  must  not  the  plaintiff  prove  Thornton  to.  have  been  the 
inventor  of  each  of  the  improvements  claimed  7  Unless  each  is  the  subject  of  a  patent, 
the  whole  is  not.]  The  defendants  wish  to  add  these  pleas,  lest  they  should  be  told 
hereafter  that  the  question  should  have  been  raised  in  a  different  manner.  [Maule  J. 
It  seems  to  me  that,  under  the  pleas  allowed,  the  defendants  may  avail  themselves  of 
1^6  defence  which  they  seek  to  raise  under  the  pleas  which  they  wish  to  add  to  the 
record.]  The  parties  may  be  entitled  to  a  patent  for  the  whole,  but  not  for  each 
part  This  question  is  so  doubtful  that  the  defendants  ought  not  to  be  excluded  from 
raising  it  [Tindal  C.  J.  As  to  the  ninth  plea  the  rule  may  go ;  for,  as  to  that,  there 
may  be  some  doubt] 

Bompas  Serjt  (with  whom  was  Spinks),  now  shewed  cause.  The  proposed  plea  is 
clearly  not  good,  for  it  is  no  defence  to  say  that  part  is  not  a  new  manufacture ;  [10463 
but  if  the  defence  sought  to  be  set  up  be  any  defence  at  all,  it  can  be  raised  under  the 
eighth  plea.  In  Bnmton  v.  Hawkes,  the  defendant  was  allowed,  under  the  general  issue, 
to  prove  that  the  anchor  which  was  the  subject  of  the  patent  in  question,  was  not  a 
new  invention.  [Maule  J.  It  may  be  true  that  the  whole  may  be  a  new  manufac- 
ture, and  that  part  may  not ;  but  if  you  plead  that  the  whole  is  novel  you  undertake 
to  prove  tiiat  the  whole  is  new.] 

Tnn>AL  C.  J.  I  think  the  defendants  are  fairiy  entitled  to  say  that  some  parts  of 
the  invention  are  not  a  new  manufocture,  and  that  they  ought  to  be  allowed  to  plead 
the  plea  in  question.  I  do  not  see  that  it  will  intooduce  any  confusion ;  for,  it  rather 
points  the  pluntiflfs  attention  to  that  which  will  be  the  subject  of  contest  at  the  trial. 

(a)  This  plea  appears  to  be  bad,  as  traversing  merely  a  conclusion  of  law ;  since, 
if  ThcHHton  was  possessed,  and  astdgned  to  Wimamson,  the  latter  wonld  necessarily 
be  possessed. 
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Mauls  J.  The  ninth  plea  should  be  allowed,  nnless  it  amMsrs  to  die  oonrt  Aat 
it  amounta  to  the  same  as  the  eighth  plea,  ^ready  ^owed.  ft  is  said  that  under  the 
eighth  plea  you  may  shew  that  part  of  the  invention  is  not  a  new  manufacture.  Bat 
the  ciroumstance  of  the  whole  combined  being  new  is  quite  consistent  with  the  fact  of 
each  separately  not  being  a  new  manufacture  within  ihe  statute.  I  think  it  is  by  no 
means  certain  thai  the  plea  is  bad,  or  Uiat  the  matter  contained  in  it  would  be  admissibk 
in  evidence  under  the  general  plea  already  allowed.  The  defence  may  periiaps  be 
admissible  under  tiiat  ^ea :  but  it  would  not  be  a  etmTMuent  course ;  for  it  mi^it 
give  rise  to  an  awkward  qaestion  as  to  what  the  issue  raised  by  tiiat  pica  raslly  wmsL 

Cbxsswxu:.  J.  ooncurnd. 

Rule  absolute. 


[1046]  In  the  Matter  ot  Jane  Wobthington  Wat  and  Ann 
DUNGALF  Cahfbelu   Jan.  31,  1844. 

XJ^n  an  acknowledgment  (A  a  conveyance  hy  a  married  woman,  taken  in  a  township 
m  Pennsylvania,  court,  in  lieu  of  a  notarial  certificate,  received  a  certificate  (A 
an  officer  describing  himself  as  "  the  prothonotary  and  clerk  of  the  court  of  Common 
Fleas  in  and  for  Cenire  Ckiunty,  FeDnsylvaoia,"  it  being  sworn  that  there  was  no 
notary  public  witiiin  eighty  miles  of  the  place. 

Talfourd  Serjt,  moved  for  a  direotion  to  the  proper  <^oer,  to  reouTO  and  inrol 
tiie  oertafioate  of  acknowledgment  of  VLn.  Way  ana  mm.  Campbell,  with  ^e  affidavit 

of  verification,  under  the  3  &  4  W.  4,  c  74,  s.  85,  notwithstanding  the  abeeooe  of  t^e 
proper  notarial  certificate.  The  acknowledgment  was  taken  at  the  township  of  Half- 
moon,  Centre  County,  Pennsylvania,  in  the  United  States.  There  was  a  certificate  in 
due  form  signed  by  Charles  Carpenter,  describing  himself  therein  as  "proth<«iotu7 
and  clerk  of  the  court  of  Common  Pleas  in  and  for  Centre  Coun^,  Pennsylvania,  in 
the  United  States  of  Korth  America."  The  affidavit  of  Gerard  Kalston,  a  merchant 
in  L(Hidon,  was  produced,  in  which  the  deponent  stated  himself  to  be  a  native  oS 
Pennsylvania,  and  well  acquainted  with  the  laws  and  customs  of  that  state,  and  alleged 
that  the  prothonotary  periorms  the  like  duties  that  are  performed  by  t^e  mutem 
hare  (a),  and  that  no  notary  public  resided  within  eighty  miles  of  the  juaoe  vfaeie  the 
aoknowledjpnent  was  takm  and  the  affidavit  nwom. 

Per  cnnam.   That  is  reasonably  suffioiait  to  satisfy  us. 

Fiat. 


[1047]  WATTS  If.  Lyons.  Jan.  20,  1744. 

[S.  C.  7  Scott,  N.  E.  1000;  13  L.  J.  C.  P.  91.] 

In  an  action  by  A.,  a  contributor  to  a  newspaper,  against  B.,  who  was  roistered  as 
sole  proprietor,  the  defendant's  counsel,  to  prove  that  J.  S.  was  the  real  pro^ietor, 
posed  on  cross-examinataon  to  ask  the  editor  whether  he  had  not  agreed  with 
i.  tiiat  the  whole  expense  of  editmg  t^e  paper  should  not  exceed  a  oertain  sum. 
The  judge  ruled  the  question  to  be  irruevant^  and  refused  to  aUow  it  to  be  put : 
Held^  that  it  was  properly  disallowed. 

Assumpsit,  for  work  and  labour.    Plea,  non  asaunneit 

At  t^e  trial  before  Cresswell  J.,  at  a  sitting  in  Middlesex  during  the  present  term, 
tbe  plaintiff  claimed  remuneratuHi,  at  the  rate  <rf  two  guineas  per  week,  in  respect  d 
artides  written  by  him  for  the  Consermiive  Journal^  between  May  and  October  1841. 
The  defendant  was  registered  at  the  stamp-office,  as  sole  proprietor  of  the  work. 
O'Brien,  the  editor,  being  called  to  prove  a  contract  by  an  admuaioo,  stated  that  it 
had  been  proposed  between  the  defendant  uid  the  witness  tJiat  t^e  plaintiff  shoold 
have  the  benefit  of  the  plaintiff's  writing,  and  that  the  defendant  informed  him  he  had 
asked  the  plaintiff  to  do  so,  and  that  the  defendant  told  the  plaintiff  he  would  see  hia 

(a)  The  deponent  does  not  swear  to  his  knowledge  of  the  duties  performed  by  Uw 
masters. 
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paid,  without  reference  to  any  thing  between  the  defendant  and  other  parties ;  and 
thereupon  the  plaintiff  agreed  to  write. 

For  the  defendant  it  was  contended  that  A.  Spottiswoode  was  the  real  proprietor, 
and  that  the  engagement  to  see  the  plaintiff  paid  was  a  special  agreement  for  the  debt 
or  default  of  another,  the  effect  of  which  would  be  to  render  the  defendant  if  liable 
at  all,  oollaterally,  and  not  primarily,  responsible.  The  defendant's  counsel  proposed 
to  ask  O'Brien  whether  he  bad  not  agreed  with  Spottiswoode  that  the  coat  of  editing 
should  not  exceed  six  guineas  per  week.  This  question  was  objected  to  as  res  inter 
alios  acta :  and  the  learned  judge  refused  to  allow  it  to  be  put. 

A  previous  contract  between  the  plaintiff  and  Spottiswoode,  for  the  literary  services 
of  the  former,  was  proved. 

[10^1  The  learned  judge  told  the  jury,  that,  notwithstanding  the  first  contract 
between  the  plaintiff  and  Spottiswoode,  if  by  a  new  engagement  with  the  plaintiff,  the 
defendant  took  upon  himself  a  primary  liability,  the  plaintiff  was  entitled  to  sue  him 
upon  such  new  contract,  although  such  contract  was  not  in  writing. 

A  verdict  was  found  for  the  plaintiff,  damages  lOL  10s. 

Byles  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  of  misdirection,  of  the 
improper  rejection  of  evidence,  and  that  the  verdict  was  f^ainst  evidence.  The  question 
proposed  to  be  put  to  O'Brien  tended  to  prove  ownership  in  Spottiswoode— a  most 
important  fact  in  the  cause, — and  ought  to  have  been  allowed  {ay. 

TiNDAL  C.  J.  The  question  was  proposed  to  be  put,  not  as  going  to  the  credit  of 
the  witness,  but  to  shew  ownership  in  Spottiswoode.  The  answer,  if  received,  would 
have  amounted,  at  the  most,  to  an  admission  on  the  part  of  Spottiswoode ;  it  would 
not  have  proved  any  act  done  by  him.    I  think  there  is  no  ground  for  a  new  trial. 

Erskine  J.  An  answer  to  the  proposed  question  could  only  have  proved  the 
admission  of  a  fact  by  Spottiswoode,  which  would  not  have  been  evidence  between 
these  parties. 

Mauls  J.  The  question  proposed  to  be  asked  was  sought  to  be  put  with  a  certain 
view.  The  learned  judge  thought  it  was  not  admissible  on  the  ground  suggested ; 
and  it  seems  to  hare  been  no  further  pressed.  If  the  question  had  been  proposed  to 
be  put  as  being  evidence  generally,  the  learned  judge  would  have  had  (1049]  to 
consider  whether  it  might  not  be  admissible  for  some  purpose.  That  which  he  did 
decide,  I  think  was  rightly  decided. 

CRESsviTELL  J.  ooncurrcd. 

Rule  refused. 

Ex  PARTE  Hugh  Roberts.   Jan.  31,  1844. 

A  Welch  attorney,  duly  admitted  an  attorney  of  the  courts  at  Westminster  under  the 
11  G.  4  &  1  W.  4,  c.  70,  having,  by  the  neglect  of  his  agent,  practised  without  a 
certificate  before  the  passing  of  the  6  &  7  Vict.  c.  73,  he  was,  upon  producing  the 
proper  document,  permitted  to  sign  the  roll  of  attorneys. — Semble,  uutt  since  the 
latter  act,  a  rule  for  readmission  is  unnecessary  and  improper. 

This  was  an  application  on  behalf  of  Mr.  Roberts,  an  attorney  of  the  court  of  Great 
Sessions  in  Wales,  who  had  been  duly  admitted  in  the  Queen's  Bench,  Common  Pleas, 
and  Exchequer,  under  the  11  G.  4  &  1  W.  4,  c.  70.  By  the  neglect  of  his  agent,  he 
was  off  the  roll  a  year  and  a  half.  Before  the  passing  of  the  6  &  7  Vict.  c.  73,  the 
court  of  Exchequer,  upon  an  affidavit  of  the  circumstances,  readmitted  him.  He  was 
afterwards  rea<hmttea  in  the  Queen's  Bench,  without  giving  notice. 

Dowling  Serjt  now  moved,  that  Mr.  Roberts  mignt  be  readmitted  in  this  court. 
[Tindal  C.  J.  Being  an  attorney  of  the  superior  courts,  he  may  come  and  sign  the 
roll  here  under  the  twenty-seventh  section  of  the  6  &  7  Vict.  c.  73  (a)=.    No  rme  for 

{ay  The  objection  that  the  defendant  was  not  the  party  primarily  liable  was  renewed  ; 
and  it  was  urged,  that  to  make  the  defendant  even  collaterally  liable,  an  agreement 
in  writing  was  necessary  under  the  statute  of  frauds ;  but  this  point  was  not  particularly 
noticed  by  the  court. 

(a)*  Which  enacts,  "  that  every  person  who  shall  have  been  duly  admitted  an 
attorney  of  any  one  of  the  superior  courts  of  law  at  Westminster,  shall  be  entitled, 
upon  the  production  of  his  admission  therein,  or  an  official  certificate  thereof,  and  that 
the  same  still  continues  in  force,  to  be  admitted  as  an  attorney  in  any  other  of  the 

C.  P.  zzL— 39 
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his  readmission  is  [1060]  necessary :  let  him  come  and  sign  the  roll.  The  only  case 
in  which  a  rule  is  necessary,  is  that  pointed  out  by  sect.  25  (a)'.]  The  twenty -seventh 
section  does  not  apply  to  readmission.  [Maule  J.  The  statute  when  speaking  of 
admission  comprehends  readmission.  The  party  havine  been  readmitted  in  the 
exchequer,  he  is  an  admitted  attorney  of  that  court,  and  entitled  to  practise  here, 
upon  signing  the  roll  of  this  court.]  In  Yates,  Ex  parte  (2  M.  &  Scott^  618),  it  was  held, 
that,  where  an  attorney  has  been  struck  off  the  roll  of  this  court,  merely  in  compliance 
with  a  rule  of  the  court  of  King's  Bench  for  striking  him  off  the  roll  of  that  court,  ^lis 
court  will  readmit  him  upon  hia  being  readmitted  in  the  King's  Bmcfa,  without 
inquiring  into  the  oircumstances  of  the  case. 

TiNDAL  C.  J.  This  is  a  point  of  considerable  difficulty.  I  entertain  great  doubt 
whether  the  party  can  properly  be  admitted  here  by  rule,  witiiout  aignine  the  roll 
Let  the  matter  stand  over  until  next  term,  that  it  may  be  more  fully  looked  into  (e). 

Bowling  took  noting  (d). 

[1061]   Clark  v.  Smith.   Jan.  27,  1844. 

A  judgment  signed  by  the  plaintiffs  attorney  after  notice  that  the  plaintiff  had 
released  the  action, — in  which  he  had  obtained  a  verdict  for  nominal  damages,  upon 
payment  by  the  defendant  to  the  plaintiff  of  a  sum  of  money  for  debt  and  costs, 
considerably  less  than  the  amount  of  taxed  coats,  in  the  absence  of  the  plaintiff a 
attorney, — was  set  aside  without  costs. 

A  verdict  for  408.  having  been  obtained  in  an  action  for  an  assault,  the  plaintiffs 
attorney  taxed  his  costs,  and  signed  judgment  on  the  16th  of  November  last  for 
78L  58.  6d.,  damages  and  costs. 

Shee  Serjt.  in  last  Michaelmas  term,  obtained  a  rule  calling  upon  the  plaintiff  and 
his  attorney  to  shew  cause,  why  the  judgment  should  not  be  set  aside,  with  costs,  to 
be  paid  by  the  attorney.  The  affidavits  on  which  the  rule  was  n^nted  stated,  that 
shortly  after  the  trial,  the  plaintiff,  being  about  to  proceed  to  Cornwall  upon  some 
mining  speculation,  and  having  been  informed  that  it  was  the  intention  of  the  defen- 
dant to  move  for  a  new  trial,  employed  a  friend  to  propose  an  arrangement ;  and  that 
it  was  ultimately  agreed  that  the  defendant  should  pay  to  the  plamtiff  fifty  guineas 
for  dunages  and  costs  (a)^,  which  sum  was  accordingly  paid ;  and  that  the  plamtiff 
signed  a  receipt  for  that  sum,  and  executed  a  release  (b)  of  the  action,  and  out  the 

said  courts,  or  in  any  inferior  court  of  law  in  England  and  Wales,  upon  signing  the 
roll  of  such  other  court,  but  not  otherwise ;  and  shall  thereupon  be  entitled  to  practise 
as  an  attorney  therein  in  like  manner  as  if  he  had  been  sworn  in  and  admitted  an 
attorney  of  audi  court" 

(ay  Which  enacts,  "  that,  if  any  attorney  or  solicitor  shall  neglect  to  procure  an 
annu^  stamped  certificate,  authorising  him  to  practise  as  such,  within  the  time  by 
law  appointed  for  that  purpose,  then,  and  in  such  case,  the  said  registrar  shall  not 
afterwards  grant  a  certificate  to  such  attorney  or  solicitor  without  the  order — of  the 
master  of  the  rolls,  in  the  case  of  a  solicitor, — or,  of  one  of  the  courts  of  Queen's 
Bench,  Common  Pleas,  or  Exchequer,  or  of  one  of  the  judges  thereof,  in  the  case  of 
an  attorney, — authorising  such  registrar  to  issue  such  certificate ;  and  it  shall  be 
.  lawful  for  the  Master  of  the  Kolls,  or  for  such  court  or  judge,  to  make  such  order, 
upon  such  terms  and  conditions  as  he  or  they  shall  think  fit." 

(c)  The  case  was  not  mentioned  again. 

(d)  See  Thompson,  Ex  parte,  5  New  Cases,  380,  7  Scotl^  343 ;  Martin,  Ex  parie^  5  M. 
&W.  1. 

(a)'  The  damages  being  nominal,  or  much  leas  than  the  extra-costs  would  amount 
to,  the  whole  of  the  781.  5s.  6d.  recoverable  in  the  action,  was,  at  the  time  of  the 
arrangement  between  the  plaintiff  and  the  defendant,  due  from  the  defendant  to  the 
plaintiffs  attorney,  and  no  part  of  it  was  recei^■able  by  the  plaintiff  for  his  own  use. 
This  arrangement,  therefore,  was,  upon  the  defendant's  own  shewing,  neither  more 
nor  less  than  the  sharing,  by  two  parties,  of  property  belonging  to  a  third.  The 
plaintiffs  affidavit,  if  true,  would  further  shew  that  the  defendant,  after  agreeing  with 
the  plaintiff  to  cheat  the  attorney,  had  cheated  the  plaintiff  also. 

{b)  Qusere  the  necessity  for  a  release  except  for  the  purpose  of  getting  rid  of  the 
attorney's  lien. 
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judgment  was  signed  by  the  plaintifTs  attorney  after  notice  of  the  settlement  of  t^e 
action.  The  affidavit  of  [KMKQ  the  defendant  himself  stated  that  he  had  not  colluded 
with  the  plaintiff  in  obtaining  the  release,  or  contemplated  defrauding  the  plaintifl'*s 
attorney  ,  of  his  costs. 

It  was  competent  to  the  parties  thus  to  settle  the  action,  unless  the  parties  acted 
coUu&ively,  and  for  the  mere  purpose  of  prejudicing  the  rights  of  the  plaintiifs 
attorney :  Xelsm  v.  inUon  (6  Bingh.  568,  4  M.  &  P.  385),  Gmld  v.  Daeis  (1  Tyrwh. 
3H0,  1  Dowl.  P.  C.  28(5,  1  C.  &  J.  415),  and  Jordan  v.  Hunt  (3  Dowl  P.  C.  666).  A 
rule  uisi  being  granted, 

Bompas  Serjt.  now  shewed  cause,  upon  affidavits  imputing  collusion  on  the  part  of 
the  defendant  with  intent  to  cheat  the  plaintiff's  attorney  of  nis  costs.  In  one  of  the 
attidavits,  made  by  the  plaintiff,  he  stated,  that,  though  he  gave  a  receipt  for  fifty 
guineas,  he  received  only  lOL,  and  that  he  was  induced  to  accede  to  this  proposed 
arrangement,  by  a  representation  made  to  him  on  the  part  of  the  d^endant,  that  his 
attorney  would  still  be  entitled  to  have  recourse  to  the  defendant  for  his  costs. 

Although  the  parties  to  an  action  may  enter  into  a  compromise  in  the  absence  of 
their  attorneys,  such  compromise  must  not  be  effected  coUusively,  and  with  the  view 
of  defeating  the  lien  of  the  plaintiff's  attorney.  In  T&ms  v.  Pomll  (6  Esp.  N.  P.  C.  40), 
it  was  ruled  by  Lord  Ellenborough,  that  where  a  defendant,  after  the  writ  is  sued  out, 
piiys  the  plaintiff  the  debt  without  paying  the  costs,  the  attorney  may  proceed  in  the 
action  for  the  purpose  of  recovering  the  costs.  5initn  v.  SmaU  (2  N.  K.  99),  Graves  t. 
Eades  (5  Taunt.  429). 

Shee  Serjt.,  in  8ui)port  of  the  rula  It  has  long  been  settled,  that  a  plaintiff  may, 
without  consulting  his  attorney,  compromise  the  action  and  take  upon  himself  the 
payment  of  his  attorney's  costs,  if  there  be  no  fraudulent  [10631  conspiracy  to  cheat 
the  attorney  (a),  t'itapmm  v.  Haw  {1  Taunt  341),  Nelson  v.  Wilson  (6  Bindi.  568, 
4  M.  &  P.  385),  Gould  v.  Davis  (1  Tyrwh.  381,  1  C.  &  J.  415,  1  DowL  P.  C.  288), 
Vomifj  V.  Iled/iead  (2  Dowl.  P.  C.  119).  In  J(»-dan  v.  Hunt  (3  Dowl.  P.  C.  666), 
Piu-ke  B.  says  :  "  It  is  quite  competent  to  parties  to  settle  actions  behind  the  backs  of 
the  plaintiff's  attorney ;  for,  it  is  the  client's  action,  and  not  the  attorney's.  It  must 
he  shewn,  affirmatively,  that  the  settlement  was  effected  with  the  view  of  cheating 
the  uttoniey  of  his  costs.  Nothing  would  be  got  by  letting  the  cose  go  to  trial ;  for, 
the  settlement  after  action  brought,  may  be  pleaded  in  bar  to  the  further  maintenance 
uf  the  action,  and  would  be  a  good  answer  to  it."  In  the  affidavits  on  which  this  rule 
was  obtained,  collusion  is  distinctly  denied  ;  and  the  affidavit  filed  on  the  part  of  the 
plaintiff,  or  rather  of  his  attorney,  does  not  negative  that  denial. 

TiNDAL  C.  J.  In  this  case  final  judgment  has  been  signed  for  the  plaintiff 
without  his  authority.  It  may  nevertheless  be  that  the  judgment  ought  to  stand. 
The  question  is,  whether  we  can  so  clearly  see  that  tiie  plaintiff  and  tiie  defendant 
have  fraudulently  colluded,  to  deprive  the  plaintiffs  attorney  of  his  remedy  against 
the  defendant  for  his  costs,  as  to  justify  us  in  pemitting  the  attorney  to  retain 
the  judgment.  It  is  for  him  to  make  out  a  case  of  collusion.  In  the  cases  which 
have  been  referred  to,  the  court  does  not  appear  to  have  lent  its  assistance  to  the 
plaintiifs  attorney,  except  when  it  was  clearly  shewn  that  the  plaintiff  and  defendant 
had  colluded  and  conspired  together  to  defraud  the  attorney.  Here,  the  defendant 
expressly  denies  collusion ;  and  the  [1064]  plaintiff's  affidavit  merely  states  that  he 
acted  under  an  impression  that  the  settlement  of  the  action  would  not  deprive  his 
attorney  of  his  claim  on  the  defendant  for  costs.  The  statement  of  both  sides, 
therefore,  appears  to  me  to  negative  fraud.  The  defendant  states  in  his  affidavit 
that  the  sum  paid  by  him  was  521.  10s.  If  that  be  so,  he  paid  a  sum  nearly  equal 
to  the  whole  amount  of  damages  and  costs.  The  plaintiff  states  that  the  sum 
which  he  received  was  101.  only,  though  he  was  induced  to  sign  a  receipt  for 
-021.  10s.  These  contradictory  statements  make  it  difficult  to  say,  what  was  really 
paid  and  received.  Had  we  been  satisfied  that  the  plaintiff  accepted  a  sum  of 
iOl.  in  discharge  of  a  much  larger  demand,  we  might  have  arrived  at  a  different 
conclusion  from  that  to  which  we  now  come  under  an  impression  that  the  payment 
amounted  to  521.  IDs.    I  think  the  plaintiff's  attorney  has  failed  to  make  out  a  case 

(a)  Here,  the  damages  being  nominal,  there  was  nothing  to  compromise  exc^  the 
costs  of  the  attorney,  who  was  no  party  to  the  compromise ;  supra,  1051  (a). 
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for  intperference  with  the  right  of  the  parties  to  compromise  t^e  actioQ.  The 
Judgment  signed  after  notice  of  t^e  release,  must  therefore  be  set  aside. 

Maule  J.(ay.  I  am  of  the  same  opinion.  The  jdaintaff  and  defendant  settled  the 
action  in  the  absence  of  their  attorneys.  The  plaintiffs  attorney  had  therefore  no 
right  to  sign  judgment  It  lies  upon  him  to  shew  why  it  should  not  be  set  aside. 
The  ground  upon  which  he  seeks  to  sustain  the  judgment,  is,  that  the  settlement  wag 
the  result  of  a  fraudulent  collusion  between  the  plaintiff  and  defendant  to  deprive  him 
of  his  costs.  I  think  the  affidavits,  which  are  in  some  respects  contradictory,  leave 
that  matter  quite  uncertain. 

Cresswell  J.  concurred. 

Rule  discharged,  without  costs. 


[1055]   Webb  v.  Bkavan.   Jan.  25,  1844. 

[S.  C.  7  Scott^  N.  R  936.] 

In  trespass  for  entering  a  yard,  the  defendant  was  allowed  to  plead  that  he  entered 
for  the  purpose  of  viewing  a  mare  then  in  a  stable  in  the  yard,  which  had  be«n 
recently  stolen  from  him. 

Trespass,  for  breaking  and  entering  the  plaintiffs  yard,  and  taking  away  his  mare. 
The  defendant  took  out  a  summons  for  leave  to  plead, — ^firat,  to  the  whole  declanticm, 
not  guilty;  secondly,  as  to  entering  the  ^rd,  a  jiutification  on  the  ground  that  the 
defendant  entered  for  t^e  purpose  of  viewing  a  mare  belonging  to  nim,  which  had 
been  recently  stolen,  and  was  then  in  a  staUe  within  ^e  yaid ;  thirdly,  aa  to  the 
same  trespasses,  leave  and  licence ;  fourthly,  as  to  taking  away  the  mare,  a  traverse  aS 
the  mare  being  the  plaintiff's. 

Upon  the  hearing  of  the  summons  at  chambers,  the  learned  judge  allowed  the  first, 
third,  and  fourth  pleas,  and  refused  to  allow  the  second. 

Talfourd  Serjt.  on  a  former  day  in  this  term  obtained,  on  behalf  of  the  defendant, 
a  rule  to  shew  cause  why  he  should  not  be  at  liberty  to  plead  the  proposed  second 
plea  also. 

Channel!  Serjt.,  contrii.  The  proposed  plea  is  clearly  bad.  It  can  only  be  pleaded 
to  invite  a  demurrer  (a)'. 

Talfourd  Serjt.,  in  support  of  the  rule.  The  plea  is  sufficient.  A  party  may  enter 
another  man's  land  to  take  his  own  goods  which  are  wrongfully  there ;  Com.  I>ig.  tit. 
Trespass  (D). 

TiNDAL  C.  J.  The  plea  is,  I  think,  arguable.  It  is  [1056]  not  so  clearly  bad,  that 
the  defendant  ought  to  be  deprived  of  the  power  of  plrading  it. 
Per  curiam.    Kule  absolute  {ay. 

End  of  Hilary  Term. 

(ay  Erskine  J.  was  absent 

{ay  The  defendant  does  not  appear  to  have  been  under  terms  to  plead  issuably. 
Vide  WiUdnsmi  v.  Page,  ante,  1012. 

{ay  Trespass  does  not  lie  for  the  occupier  of  land  against  a  party  who  enters  to 
retake  goods  wrongfully  brought  into  the  close  by  the  plaintiff ;  2  RoU.  Abr.  5f>5, 
1.  54  (20  Vin.  Abr.  515),  citing  M.  9  E.  4,  fo.  35,  where  Littleton  J.,  speaking  of  the 
right  of  a  miller  to  abate  a  nuisance  without  bringing  an  action,  says,  "It  seems  to  me 
that  he  may  well  draw  out  and  tear  away  the  stakes ;  for  they  were  levied  to  his 
nuisance ;  and  if  he  were  to  wait  until  he  sued  his  action,  his  land  might  be  overflowed, 
and  he  might  lose  the  profit  of  his  mill  in  the  mean  time.  And,  it  seems  to  me,  that 
the  entry  of  the  defendant  into  the  plaintiff's  land  to  defeat  the  nuisance,  was  lawful 
(congeable) ;  for  the  wrong  which  was  done,  was  t^e  aot  imd  wrong  of  the  plaintiff 
himself ;  as  if  a  man  takes  my  goods  and  brings  them  upon  Us  ownland,  I  can  enter 
into  his  land  and  take  my  goods,  for  the  entry  is  lawful ;  for  they  came  upon  his  luid 
by  his  own  wrong.  But  it  is  otherwise  if  I  bail  goods  to  a  man, — I  cannot  enter  his 
house  and  take  the  goods  ;  for  they  did  not  come  there  by  wrong,  but  by  the  act  of 
us  both,  &c.  .  .  .  And  the  law  is  the  same  if  a  man,  by  negligence,  suffer  his  house 
to  bum,  I,  who  am  his  neighbour,  may  break  down  his  house  to  avoid  the  peril 
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■which  might  come  to  me  from  the  burning ;  for,  if  I  suffer  the  house  to  stand,  it  may 
bum  so  that  I  cannot  quench  the  fire  afterwards.  And  if  water  runs  juxta  villam, 
and  the  water  is  stopped,  every  one  of  the  town  may  remove  the  obstruction ;  as 
otherwise  all  the  town  will  be  overflowed,  &c.  And  if  a  man  imprison  me  wrongfully 
in  his  house,  I  may  break  the  windows  and  doors  to  go  out^  &c. ;  for,  in  all  these 
cases,  the  wrong  is  done  by  the  plaintiff  himself ;  so  here."  So,  the  entry  upon  the 
plaintiff's  land  would  appear  to  be  lawful  if  the  defendant's  goods  were  brought  there 
vith  the  inivity  of  the  plaintiff,  or,  it  would  seem,  if  brought  there  by  any  person 
who  was  upon  the  close  with  the  permission  of  the  plaintiff.   Vide  ante,  12. 
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